No. 20-807

IN THE
Supreme Court of the Anited States

BRADLEY LEDURE,
Petitioner,

UNION PACIFIC RAILROAD COMPANY,
Respondent.

On Writ of Certiorari
to the United States Court of Appeals
for the Seventh Circuit

JOINT APPENDIX
DAVID C. FREDERICK J. SCOTT BALLENGER
Counsel of Record Counsel of Record
BRADLEY E. OPPENHEIMER TYCE R. WALTERS
MATTHEW J. WILKINS CHARLES S. DAMERON
KELLOGG, HANSEN, TODD, MICHAEL CLEMENTE
FIGEL & FREDERICK, W. TAZEWELL JONES
P.L.L.C. LATHAM & WATKINS LLP
1615 M Street, N.W. 555 11th Street, N.W.
Suite 400 Suite 1000
Washington, D.C. 20036 Washington, D.C. 20004
(202) 326-7900 (202) 701-4925
(dfrederick@kellogghansen.com) (jscottballenger@gmail.com)
Counsel for Petitioner Counsel for Respondent

January 31, 2022
(Additional Counsel Listed On Inside Cover)

PETITION FOR WRIT OF CERTIORARI FILED: DECEMBER 10, 2020
CERTIORARI GRANTED: DECEMBER 15, 2021



NELSON G. WOLFF

JEROME J. SCHLICHTER

SCHLICHTER BOGARD &
DENTON, LLP

100 South Fourth Street

Suite 1200

St. Louis, Missouri 63102

(314) 621-6115

Counsel for Petitioner

J. TIMOTHY EATON

JONATHAN B. AMARILIO

TAFT STETTINIUS &
HOLLISTER LLP

111 East Wacker Drive

Suite 2800

Chicago, Illinois 60601

(312) 527-4000

Counsel for Respondent



TABLE OF CONTENTS

Relevant Docket Entries:

United States District Court for the Southern
District of Illinois, LeDure v. Union Pac.
R.R. Co., No. 3:17-cv-00737-JPG-GCS.............

United States Court of Appeals for the
Seventh Circuit, LeDure v. Union Pac. R.R.
Co., NO. 19-2164......ciiiiiiiiiieeeeeeeeeee

First Amended Complaint, LeDure v. Union
Pac. R.R. Co., No. 3:17-cv-00737-JPG-GCS, ECF
#22 (Feb. 21, 2018)..ccccoviiieiiiiieieeeeeeeeeeeeeeeeeeeeeeeee

Mem. of Law in Support of Def.’s Mot. for Summ.
J. on Pl’s First Am. Compl., LeDure v. Union
Pac. R.R. Co., No. 3:17-cv-00737-JPG-GCS, ECF
#49 (Oct. 23, 2018):

Ex. A (Dep. of Bradley LeDure (Feb. 2, 2018)),
ECF #49-1 (eXCerpts) .....uuvveeeeeeeeeeeirrirriiiieeeeeennn,

P1.’s Mot. for Partial Summ. J. and Incorporated
Mem. of Law in Support, LeDure v. Union Pac.
R.R. Co., No. 3:17-cv-00737-JPG-GCS, ECF #50
(Oct. 24, 2018):

Ex. F (Accident/Incident Report), ECF #50-6...

Ex. G (Signed, Handwritten Statement of

Bradley LeDure (Aug. 12, 2016)), ECF #50-7 ..

Ex. H (Mechanical Inspection Report (Aug.
12, 2016)), ECF #50-8 ...evoeeeeeeeeeeeeeereereenn,

Pl’s Resp. in Opp. to Def.’s Mot. for Summ. J.
Regarding “Tread Pattern” on the Locomotive
Walkway, LeDure v. Union Pac. R.R. Co.,
No. 3:17-cv-00737-JPG-GCS, ECF #54 (Nov. 29,
2018):

Page



11

Ex. 4 (Union Pacific Railroad Air Brake and
Train Handling Rules (effec. date May 2,
2018)), ECF #54-4......ovvviiiiiiiiiiiiiiieeee e,

Pl’s Resp. in Opp. to Def.’s Mot. for Summ. J.
on Pl.’s First Am. Compl., LeDure v. Union Pac.
R.R. Co., No. 3:17-cv-00737-JPG-GCS, ECF #55
(Nov. 29, 2018):

Ex. 11 (Dep. of Thomas Kennedy (Apr. 11,
2018)), ECF #55-1 (eXCerpts).......ccvvveeeeeeeeeeeenrnnnns

Ex. 12 (Dep. of Steve Hotze (Mar. 21, 2018)),
ECF #55-2 (XCerpts) ..cuuvueeeeeeeeiiiiririiiieeeeeeeeeeeennns

Ex. 13 (Union Pacific Salem Track Map),
ECEF #55-3 .o

Union Pacific Railroad Company’s Mem. of Law
in Support of Its Mot. To Bar the Opinions
of Dr. Matthew Gornet Regarding Causation,
the Credibility and Bias of Other Witnesses
and Previously Undisclosed Expert Opinions,
LeDure v. Union Pac. R.R. Co., No. 3:17-cv-
00737-JPG-GCS, ECF #72 (Jan. 11, 2019):

Ex. B (Dep. of Matthew Gornet (Dec. 11,
2018)), ECF #72-2 (excerpts)....ccoeeeeervvreeeeeerennnnn..

Transcript of Proceedings Before the Hon. J.

Phil Gilbert (Jan. 17, 2019), ECF #87 (excerpt) .... 107

Pl’s Mot. To Alter or Amend 1/31/19 Judgment
(Doc. 85) Pursuant to Fed.R.Civ.P. 59(e) and
Incorporated Mem. of Law in Support, LeDure
v. Union Pac. R.R. Co., No. 3:17-cv-00737-JPG-
GCS, ECF #88 (Feb. 27, 2019):

Ex. 1 (Dep. of Marshall Boswell (Mar. 28, 2018)),

ECF #88-1 (eXCerpts) uueeeeiririieeeeieiiieeeeeeiiieeeenennnn 126



111

Ex. 4 (Union Pacific Railroad Inspection
Record Form (July 2016)), ECF #88-4 .............. 133

Order of the United States Supreme Court
granting petition for a writ of certiorari in part
(Dec. 15, 2021)..cuuieeiiiiiiiiiiieeeiieeeeeeeeeeeeeeeeaaaaaeeaasaaaanns 135



v

NOTICE

The following documents have been omitted in the
printing of this Joint Appendix but may be found in
the appendix to the petition for a writ of certiorari in

this case:

Opinion of the United States Court of Appeals
for the Seventh Circuit, LeDure v. Union Pac.

R.R. Co., No. 19-2164 (June 17, 2020) ...................

Memorandum and Order of the United States
District Court for the Southern District of Illi-

nois Granting Motion for Summary Judgment,
LeDure v. Union Pac. R.R. Co., No. 3:17-cv-

00737 (JAn. 31, 2019) v eveeeeeeeeeeeeeeeeeeeeee e,

Memorandum and Order of the United States
District Court for the Southern District of

Ilinois Denying Motion To Alter or Amend,
LeDure v. Union Pac. R.R. Co., No. 3:17-cv-

00737 (May 20, 2019).....veeeeeeeeeeeeeeeeeeeseeeeeeeeeeeeene

Order of the United States Court of Appeals
for the Seventh Circuit Denying Rehearing,
LeDure v. Union Pac. R.R. Co., No. 19-2164

(TULY 16, 2020+



UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

No. 3:17-c¢v-00737-JPG-GCS

BRADLEY LEDURE,
Plaintiff,
v.

UNION PACIFIC RAILROAD COMPANY,

Date #
Filed

7/13/17 1

7/13/17 2

Defendant.

CIVIL DOCKET

Docket Text

COMPLAINT against All Defendants
(Filing fee $400 receipt number 0754-
3293695.), filed by All Plaintiffs.
(Attachments: #1 Civil Cover Sheet,
#2 Summons) (Beatty, Mark) (Entered:
7/13/2017)

Notice of Judge Assignment. Judge
J. Phil Gilbert and Magistrate Judge
Donald G. Wilkerson assigned. All
future documents must bear case num-
ber 17-cv-737-JPG-DGW. If the parties
consent to Magistrate Judge assign-
ment, the consent form with instruc-
tion 1s attached for your convenience.

(cds) (Entered: 7/13/2017)

* % %



7/31/17 9

2/1/18 20

2/20/18 21

2/21/18 22

3/1/18 26

10/23/18 46

2

ANSWER to 1 Complaint by Union
Pacific Railroad Company. (Jones,
Thomas) (Entered: 7/31/2017)

* % %

First MOTION to Amend/Correct to
File First Amended Complaint by
Bradley LeDure. (Beatty, Mark)
(Entered: 2/1/2018)

ORDER GRANTING 20 Motion to
Amend/Correct. There being no objec-
tion filed, the Court GRANTS Plain-
tiff’s Motion to File First Amended
Complaint.  Signed by Magistrate
Judge Donald G. Wilkerson on
2/20/2018. (kb2) THIS TEXT ENTRY
IS AN ORDER OF THE COURT.
NO FURTHER DOCUMENTATION
WILL BE MAILED. (Entered:
2/20/2018)

AMENDED COMPLAINT against
Union Pacific Railroad Company, filed
by Bradley LeDure. (Beatty, Mark)
(Entered: 2/21/2018)

* % %

ANSWER to 22 Amended Complaint
by Union Pacific Railroad Company.
(Jones, Thomas) (Entered: 3/1/2018)

* % %

MOTION for Summary Judgment
on any Claims Regarding the Tread
Pattern on the Locomotive Walkway
by Union Pacific Railroad Company.



10/23/18 47

10/23/18 48

10/23/18 49

10/24/18 50

3

Responses due by 11/29/2018 (Jones,
Thomas) (Entered: 10/23/2018)

MEMORANDUM in Support re 46
MOTION for Summary Judgment
on any Claims Regarding the Tread
Pattern on the Locomotive Walkway
filed by Union Pacific Railroad Com-
pany. (Attachments: #1 Exhibit A, #2
Exhibit B) (Jones, Thomas) (Entered:
10/23/2018)

MOTION for Summary Judgment on
Plaintiff’s First Amended Complaint
by Union Pacific Railroad Company.
Responses due by 11/29/2018 (Jones,
Thomas) (Entered: 10/23/2018)

MEMORANDUM in Support re 48
MOTION for Summary Judgment on
Plaintiff’s First Amended Complaint
filed by Union Pacific Railroad Com-
pany. (Attachments: #1 Exhibit A, #2
Exhibit B, #3 Exhibit C, #4 Exhibit D,
#5 Exhibit E, #6 Exhibit F) (Jones,
Thomas) (Entered: 10/23/2018)

MOTION for Partial Summary Judg-
ment and Incorporated Memorandum
of Law in Support by Bradley LeDure.
Responses due by 11/29/2018 (Attach-
ments: #1 Exhibit A, #2 Exhibit B, #3
Exhibit C, #4 Exhibit D, #5 Exhibit E,
#6 Exhibit F, #7 Exhibit G, #8 Exhibit
H, #9 Exhibit I) (Wolff, Nelson) (En-
tered: 10/24/2018)

* % %



11/20/18 53

11/29/18 54

11/29/18 55

12/13/18 56

4

RESPONSE in Opposition re 50 MO-
TION for Partial Summary Judgment
and Incorporated Memorandum of
Law in Support filed by Union Pacific
Railroad Company. (Attachments: #1
Exhibit A, #2 Exhibit B, #3 Exhibit C,
#4 Exhibit D, #5 Exhibit E) (Jones,
Thomas) (Entered: 11/20/2018)

RESPONSE in Opposition re 46 MO-
TION for Summary Judgment on any
Claims Regarding the Tread Pattern
on the Locomotive Walkway filed by
Bradley LeDure. (Attachments: #1
Exhibit 1, #2 Exhibit 2, #3 Exhibit 3,
#4 Exhibit 4, #5 Exhibit 5, #6 Exhibit
6, #7 Exhibit 7, #8 Exhibit 8, #9
Exhibit 9, #10 Exhibit 10, #11 Exhibit
11, #12 Exhibit 17) (Wolff, Nelson)
(Entered: 11/29/2018)

RESPONSE in Opposition re 48
MOTION for Summary Judgment on
Plaintiff’s First Amended Complaint
filed by Bradley LeDure. (Attach-
ments: #1 Exhibit 11, #2 Exhibit 12,
#3 Exhibit 13, #4 Exhibit 14, #5
Exhibit 15, #6 Exhibit 16) (Wolff, Nel-
son) (Entered: 11/29/2018)

REPLY to Response to Motion re 46
MOTION for Summary dJudgment
on any Claims Regarding the Tread
Pattern on the Locomotive Walkway
filed by Union Pacific Railroad Com-
pany. (Jones, Thomas) (Entered:
12/13/2018)



12/13/18 57

1/8/19 60

1/17/19 73

5

REPLY to Response to Motion re 48
MOTION for Summary Judgment on
Plaintiff’s First Amended Complaint
filed by Union Pacific Railroad Com-
pany. (Jones, Thomas) (Entered:
12/13/2018)

* % %

Case Reassigned to Magistrate Judge
Gilbert C. Sison. Magistrate Judge
Donald G. Wilkerson no longer assigned
to the case. (cds) (Entered: 1/8/2019)

* % %

Minute Entry for proceedings held
before Judge J. Phil Gilbert: Motion
Hearing held on 1/17/2019 regarding
50 MOTION for Partial Summary
Judgment and Incorporated Memo-
randum of Law in Support filed by
Bradley LeDure; 48 MOTION for
Summary dJudgment on Plaintiff’s
First Amended Complaint filed by
Union Pacific Railroad Company AND
46 MOTION for Summary Judgment
on any Claims Regarding the Tread
Pattern on the Locomotive Walkway
filed by Union Pacific Railroad Com-
pany. After hearing arguments, the
Court reserves ruling on the motions.
Written Order to follow. Final Pretrial
Conference is Reset for 1/30/2019 at
1:30 PM with a Jury Trial date of
2/4/2019 at 9:00 AM in Benton Court-
house before Judge J. Phil Gilbert.
(Court Reporter Stephanie Rennegarbe.)
(tag) (Entered: 1/17/2019)



1/31/19 85

1/31/19 86

2/8/19

87

6

* k%

MEMORANDUM AND ORDER, The
Court GRANTS Union Pacific’s motion
for summary judgment (ECF No. 48),
FINDS AS MOOT Union Pacific’s
motion for summary judgment on any
claims regarding the tread pattern on
the locomotive walkway (ECF No. 46),
FINDS AS MOOT LeDure’s motion
for partial summary judgment (ECF
No. 50), FINDS AS MOOT any
other pending motions, DISMISSES
this case WITH PREJUDICE and
DIRECTS the Clerk of Court to enter
judgment accordingly. Signed by
Judge J. Phil Gilbert on 1/31/2019.
(jdh) (Entered: 1/31/2019)

CLERK’S JUDGMENT. Approved by
Judge J. Phil Gilbert on 1/31/2019.
(jdh) (Entered: 1/31/2019)

Transcript of Motion Hearing held
on 1-17-2019, before dJudge J. Phil
Gilbert. Court Reporter Stephanie
Rennegarbe, Telephone number 618-
439-7735. NOTICE: Attorneys and
unrepresented parties have 7 calen-
dar days to file a Notice of Intent to
Request Redaction of this transcript
and 21 calendar days to file a
Redaction Request. If redactions
are not requested, the transcript
will be made remotely available to
the public without redaction after
90 calendar days. See the full
Transcript Policy on the website at



2/27/19

4/24/19

5/20/19

6/17/19

88

93

94

95

7

http://www.ilsd.uscourts.gov/forms/

TransPolicy.pdf Transcript may be
viewed at the public terminal or pur-
chased through the Court Reporter/
Transcriber before the deadline for
Release of Transcript Restriction.
After that date it may be obtained
through PACER. Redaction Request
due 3/1/2019. Redacted Transcript
Deadline set for 3/11/2019. Release
of Transcript Restriction set for
5/9/2019. (skr) (Entered: 2/8/2019)

MOTION to Alter Judgment or
Amend by Bradley LeDure. (Attach-
ments: #1 Exhibit 1, #2 Exhibit 2, #3
Exhibit 3, #4 Exhibit 4, #5 Exhibit 5)
(Wolff, Nelson) (Entered: 2/27/2019)

* % %

RESPONSE in Opposition re 88
MOTION to Alter dJudgment or
Amend filed by Union Pacific Railroad
Company. (Eaton, J.) (Entered:
4/24/2019)

MEMORANDUM AND ORDER, deny-
ing 88 MOTION to Alter Judgment or
Amend filed by Bradley LeDure.
Signed by Judge J. Phil Gilbert on
5/20/2019. (jdh) (Entered: 5/20/2019)

NOTICE OF APPEAL as to 94
Memorandum & Opinion, Terminate
Motions, 85 Memorandum & Opinion
., Terminate Motions,, by Bradley
LeDure. Filing fee $505, receipt



6/18/19 99

7/24/20

9/23/20

102

103

8

number 0754-3907462. (Wolff, Nelson)
(Entered: 6/17/2019)

* % %

USCA Case Number 19-2164 for 95
Notice of Appeal filed by Bradley
LeDure. (Attachments: #1 Notice)
(amv) (Entered: 6/18/2019)

* % %

MANDATE of USCA as to 95 Notice
of Appeal filed by Bradley LeDure.
The judgment of the District Court is
AFFIRMED, with costs, in accordance
with the decision of this court entered
on this date. (Attachments: #1 Final
Judgment, #2 Order, #3 Certified
Order) (amv) (Entered: 7/24/2020)

APPEAL NOTICE Supplemental
record on appeal filed. Contents of
record: 1 CD of Exhibits; 47 (amv)
THIS TEXT ENTRY IS AN ORDER
OF THE COURT. NO FURTHER
DOCUMENTATION WILL BE
MAILED. (Entered: 9/23/2020)
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

No. 19-2164

BRADLEY LEDURE,
Plaintiff-Appellant,
v.

UNION PACIFIC RAILROAD COMPANY,
Defendant-Respondent.

Date Docket Text
Filed

6/18/19 1 Private civil case docketed. Fee paid.
Docketing statement filed. Transcript
information sheet due by 7/2/2019.
Appellant’s brief due on or before
7/29/2019 for Bradley LeDure [1]
[7012054] [19-2164] (AP) [Entered:
6/18/2019 3:03 PM]

* %k %

9/5/19 14 Appellant’s brief filed by Appellant
Bradley LeDure. Paper copies due on
9/12/2019 Electronically Transmitted.
[14] [7028177] [19-2164] (DRS)
[Entered: 9/5/2019 11:34 AM]

9/5/19 15 Filed Appendix by Appellant Bradley
LeDure. [15] [7028178] Paper copies
due on 9/12/2019 [19-2164] (DRS)
[Entered: 9/5/2019 11:36 AM]

* %k %



11/20/19 26

1/9/20 33

2/12/20 38

6/17/20 40

6/17/20 41

10

Appellee’s brief filed by Appellee
Union Pacific Railroad Company.
Paper copies due on 11/27/2019 Elec-
tronically Transmitted. [26] [7045171]
[19-2164] (CAH) [Entered: 11/20/2019
3:40 PM]

* % %

Appellant’s reply brief filed by Appel-
lant Bradley LeDure. Paper copies
due on 1/16/2020 Electronically Trans-
mitted. [33] [7055102] [19-2164] (SK)
[Entered: 1/9/2020 2:14 PM]

* % %

Case heard and taken under advise-
ment by panel: William J. Bauer,
Circuit Judge; Michael S. Kanne,
Circuit Judge and Amy C. Barrett,
Circuit Judge. [38] [7061945] [19-
2164] (PNR) [Entered: 2/12/2020 1:54
PM]

* % %

Filed opinion of the court by Judge
Bauer. AFFIRMED. William J. Bauer,
Circuit Judge; Michael S. Kanne,
Circuit Judge and Amy C. Barrett,
Circuit Judge. [40] [7087737] [19-
2164] (FP) [Entered: 6/17/2020 5:16
PM]

ORDER: Final judgment filed per
opinion. With costs: yes. [41]
[7087739] [19-2164] (FP) [Entered:
6/17/2020 5:25 PM]

* %k %



7/1/20 43

7/16/20 45

7/24/20 46

12/16/20 48

11

Filed Petition for Rehearing and
Petition for Rehearing Enbanc by
Appellant Bradley LeDure. Paper
copies due on 7/6/2020 [43] [7090550]
[19-2164] (CAH) [Entered: 7/1/2020
11:01 AM]

* % %

ORDER: Appellant Bradley LeDure
Petition for Rehearing and Petition
for Rehearing Enbanc is DENIED.
*Circuit Judge Amy J. St. Eve did not
participate in the consideration of this
petition for rehearing. [45] [7093988]
[19-2164] (FP) [Entered: 7/16/2020
9:33 AM]

Mandate issued. No record to be
returned. [46] [7096005] [19-2164]
(GW) [Entered: 7/24/2020 10:08 AM]

FOR COURT USE ONLY: Certified
copy of 6/17/2020 Final Order with
Mandate sent to the District Court
Clerk. [7096008-2] [7096008] [19-
2164] (GW) [Entered: 7/24/2020 10:19
AM]

* %k %

Filed notice from the Supreme Court
of the filing of a Petition for Writ
of Certiorari. 20-807 [48] [7129007]
[19-2164] (PS) [Entered: 12/16/2020
2:23 PM]

* % %



12

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

Case No. 17-CV-737

BRADLEY LEDURE,
Plaintiff,
v.

UNION PACIFIC RAILROAD COMPANY,
Defendant.

FEDERAL EMPLOYERS’ LIABILITY ACT
JURY TRIAL DEMANDED

FIRST AMENDED COMPLAINT

Plaintiff Bradley LeDure, by and through his
attorneys, Schlichter Bogard & Denton, and for his
First Amended Complaint against Defendant Union
Pacific Railroad Company, states as follows:

Jurisdiction

1. This action arises under the Federal Employ-
ers’ Liability Act (“FELA”), 45 U.S.C. §§ 51-60.

2. The jurisdiction of this Court is invoked pur-
suant to 28 U.S.C. § 1331.
Venue

3. Venue of this action properly lies in the United
States District Court for the Southern District of
I1linois pursuant to 28 U.S.C. § 1391(b) because:

(a) The Defendant resides within this district;
and
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(b) Plaintiff was injured in Salem, Illinois,
therefore a substantial part of the events
or omissions giving rise to the claims
occurred within this district.

Parties

4. At all times relevant, Defendant was a corpo-
ration organized and existing under the law and
operates a railroad business in several states, includ-
ing the State of Illinois, and is engaged in interstate
transportation and commerce in Illinois.

5. At all times relevant, and at the time he was
injured, Plaintiff was a resident and citizen of Scott
City, Missouri.

6. Plaintiff, an engineer employee of Defendant,
was working in furtherance of Defendant's interstate
transportation and commerce at the time of his inju-
ry on or about August 12, 2016.

COUNTI -
FEDERAL EMPLOYERS’ LIABILITY ACT

7. On or about August 12, 2016, Plaintiff was
performing his duties as an engineer for Defendant
and was acting in the course and scope of his
employment in Salem, Illinois, when he was caused
to lose his footing while walking on an engine (UP
5683) operated by Defendant, lost his balance, and
sustained injuries to his knees, shoulders, spine,
back, neck, left and right hand/ fingers, and head.

8. The walkway of the engine on which Plaintiff
was injured was in a worn and defective state and
failed to contain sufficient traction and secure foot-
ing.

9. Another engine (the NS 2564) within the
locomotive consist in which Plaintiff was assigned
to work had water on the floor of the locomotive cab.
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10. Plaintiff’s injuries were caused, in whole or
in part, by one or more of the following violations of
federal railroad safety laws and acts or omissions of
negligence on the part of Defendant, in that Defen-
dant, its agents, servants and/or employees:

(a) Failed to provide Plaintiff with a reason-
ably safe place to work;

(b) Failed to provide Plaintiff with reasonably
safe conditions to work;

(c) Failed to provide Plaintiff with reasonably
safe and suitable equipment;

(d) Failed to adequately maintain, inspect,
and/or repair its equipment with which
Plaintiff was required to work;

(e) Failed to maintain its locomotive parts and
appurtenances in a condition that was safe
to operate without unnecessary danger of
personal injury, in violation of 49 U.S.C.
§ 20701, 49 C.F.R. §229.7;, 49 C.F.R.
§ 229.9; and 49 C.F.R. § 229.45;

(f) Permitted the use of a locomotive which
had not been adequately inspected, in
violation of 49 C.F.R. §229.21; 49 C.F.R.
§ 229.23; and 49 C.F.R. § 229.25;

(g) Permitted the use of a locomotive which
was not free of conditions that endangered
the safety of the crew, locomotive, and
train, in violation of 49 C.F.R. § 229.45;

(h) Failed to keep its floors of cabs, passage-
ways, and compartments free from oil,
water, waste, or any obstruction that
creates a slipping, tripping, or fire hazard,
in violation of 49 C.F.R. §229.119(c),
constituting negligence per se; and
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(1) Failed to properly treat the floors of its
locomotive and provide secure footing, in
violation of 49 C.F.R. § 229.119(c).

11. As a result, in whole or in part, of one or more
of the foregoing negligent acts or omissions, Plaintiff
suffered painful, progressive, permanent, and dis-
abling injuries to his knees, shoulders, spine, back,
neck, left and right hand/fingers, and head; he has
sustained injuries to the soft tissues, ligaments,
tendons, muscles, and blood vessels of his knees,
shoulders, spine, back, neck, left and right hand/
fingers, and head; he has been caused to undergo
severe pain and suffering; he has sought and
received medical care and attention and will continue
to receive medical care and attention; he has suffered
psychological and emotional injury, mental anguish,
and anxiety and will continue to suffer psychological
and emotional injury, mental anguish, and anxiety in
the future; he has incurred medical expenses and will
continue to incur medical expenses; he has lost and
will continue to lose wages, benefits, and earning
capacity, all to his damage.

WHEREFORE, Plaintiff Bradley LeDure, prays
for judgment against Defendant Union Pacific Rail-
road Company on Count I of his First Amended
Complaint, in an amount which 1s fair and reason-
able in excess of $75,000, plus all applicable court
costs.

COUNT II - LOCOMOTIVE INSPECTION ACT

12. Plaintiff adopts and incorporates its previous
allegations as set forth in paragraphs 1-11.

13. This count arises under the provisions of
49 U.S.C. § 20701 et seq., commonly known as the
Locomotive Inspection Act.
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14. At the time of Plaintiffs injury, the engines on
which he was injured were engaged in commerce and
were being used to further Defendant’s transporta-
tion commerce in Illinois.

15. Plaintiffs injuries were caused, in whole or in
part, by one or more of the following conditions and
defects existing on or about Defendant’s locomotives,
in violation of 49 U.S.C. § 20701 et seq.:

(a)

Defendant’s locomotive parts and appur-
tenances were not in proper condition
and safe to operate without unnecessary
danger of personal injury, in violation
of 49 U.S.C. §20701, 49 C.F.R. §229.7;
49 C.F.R. § 229.9; and 49 C.F.R. § 229.45,
constituting negligence per se;

(b) Defendant permitted the use of locomotives

(©

(d)

(e)

that were not m proper condition and safe
to operate in the service to which it was
put in violation of 49 C.F.R. § 229.7(a)(l)
and (2), .9, and .45, constituting negligence
per se;

Defendant permitted the use of locomotives
that had not been adequately inspected in
violation of 49 C.F.R. § 229.21; 49 C.F.R.
§ 229.23; 49 C.F.R. § 229.25, constituting
negligence per se;

Defendant permitted the use of locomotives
that were not free of conditions that
endangered the safety of the crew, locomo-
tive, and train in violation of 49 C.F.R.
§ 229.45, constituting negligence per se;

Defendant failed to keep its floors of cabs,
passageways, compartments, and steps free
from oil, water, waste, or any obstruction
that creates a slipping or tripping hazard,
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in violation of 49 C.F.R. § 229.119(c), con-
stituting negligence per se; and

(f) Defendant failed to properly treat the
floors of its locomotives and provide secure
footing, in violation of 49 C.F.R. § 229.119(c),
constituting negligence per se.

16. That as a result, in whole or in part, of the
foregoing violations of the Locomotive Inspection Act,
Plaintiff suffered painful, progressive, permanent,
and disabling injuries to his knees, shoulders, spine,
back, neck, left and right hand/fingers, and head; he
has sustained injuries to the soft tissues, ligaments,
tendons, muscles, and blood vessels of his knees,
shoulders, spine, back, neck, left and right
hand/fingers, and head; he has been caused to
undergo severe pain and suffering; he has sought and
received medical care and attention and will continue
to receive medical care and attention; he has suffered
psychological and emotional injury, mental anguish,
and anxiety and will continue to suffer psychological
and emotional injury, mental anguish, and anxiety in
the future; he has incurred medical expenses and will
continue to incur medical expenses; he has lost and
will continue to lose wages, benefits, and earning
capacity, all to his damage.

WHEREFORE, Plaintiff Bradley LeDure, prays
for judgment against Defendant Union Pacific Rail-
road Company on Count II of his First Amended
Complaint in such sum which is fair and reasonable
1n excess of $75,000, plus all applicable court costs.
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Dated: February 21, 2018

SCHLICHTER, BOGARD &
DENTON, LLP

[s] Mark A. Beatty
Nelson G. Wolff

Andrew D. Schlichter
Mark A. Beatty

100 South Fourth Street
Ste. 1200

St. Louis, Missour1 63102
Tel: (314) 621-6115

Fax: (314) 621-7151
nwolff@uselaws.com
aschlichter@uselaws.com
mbeatty@uselaws.com

Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

Case No. 17-CV-737

BRADLEY LEDURE,
Plaintiff,
v.

UNION PACIFIC RAILROAD COMPANY,
Defendant.

Deposition of Bradley LeDure
Date: February 2, 2018

[34]

* % %

Q. So it sounds like these other territories that
you told me about composed the other 10 percent of
the time that you worked as a locomotive engineer
for Union Pacific, 1s that correct?

A. Yes.

Q. As far as the work that you did for Union
Pacific as a locomotive engineer since 2006, did you
always work when work was available?

A.  Yes.

Q. In other words, did you remove yourself from
the roster or the Board for any extended periods of
time from 2006 until August of 20167

A. I never —no, not from the roster.
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Q. What about from the Board?
A. Yes. I had a couple of medical leaves.
[35]

Q. Approximately what years did you have
medical leaves?

A.  Approximately 2010 or 2011.
Q. How long were you off at that time?
A. It was around five months.

Q. What was the medical problem that you were
off five months around 2010 or 2011?

A.  Neck surgery.
Q. Was that your second neck surgery?
A.  Yes.

Q. What did you determine to be the cause of
you needing neck surgery in 2010 or 2011?

A. Ireally don’t know the cause.

Q. So you didn’t claim any type of an injury or
anything?

A. No, sir.

Q. So you weren’t collecting any — making any

claims against anybody to recover money damages
for that neck problem, is that correct?

A. That’s correct.

Q. So you tried to get back to work as soon as
possible, is that correct?
A.  That’s correct.

Q. So you were able to get back to work [36] in
five months?

A, Yes.

Q. What was the other time that you said
that you had to take an extended leave from Union
Pacific?
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A. It was around the very end of 2013, for like a
month, month-and-a-half, and then I came back for a
short period of time. And then I had to take another
medical leave to fix the same problem. 1 finally
found a doctor that figured out what was wrong in
2014.

Q. Soin total, how long were you off work in the
years 2013 and 2014 for this medical problem?

A.  Alittle over a year, I guess.

Q. So some of it was in 2013 and some of it was
in 2014, but a total of about a year off?

A.  Correct. Maybe a little over a year.

Q. Was the medical problem thoracic outlet
syndrome?

A. Yes, sir.

Q. Do you know what caused that?
[37]

A. No.

Q. You didn’t have any claims against anybody
for that, 1s that correct?

A, That’s correct.

Q. So you tried to get back to work as soon as
possible; correct?
A.  Correct.

Q. I know we talked briefly about the fact
that you had a lawsuit against Burlington Northern
before you separated ways with them back in 1995.
Other than that lawsuit and the lawsuit you are
here on today, have you been involved in any other
lawsuits?

A. No, sir, not that I can recall.
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Q. In the lawsuit that you had against Burling-
ton Northern, did that arise out of an incident that
occurred in 19917

A.  Yes. Approximately that date.

Q. Did you ever return to work at Burlington
Northern from the time of that injury in 1991 up
until the time that you resigned from Burlington
Northern in 1995 and received your settlement?

A. Yes. I did go back to work to take [38] the
engineer promotion and try to continue to work, and
I want to say it was in 1992.

Q. So you actually went back to work as a loco-
motive engineer?

A. In the program to become a locomotive
engineer, and then I did qualify and worked as a
locomotive engineer for some time; I don’t remember
the exact date.

Q. I just want to clarify something, so I make
sure I understand. When you had your injury in
1991 at Burlington Northern, at that time you were
working as a conductor?

A, Correct. Yes.

Q. And then after that injury, Burlington
Northern gave you the opportunity to go into the
locomotive engineers’ program and you did go into
that program and worked as a locomotive engineer
for a period of time and then went back off work, 1s
that correct?

MR. WOLFF: Objection. Compound. Subject to
that, you can answer.

THE WITNESS: I can answer?

MR. WOLFF: You can answer if you understand
and you are capable of answering.

[39]
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THE WITNESS: They did not offer to make me
an engineer, that it was by seniority, and they took a
class, and it just happened to be my time to be taken
through our union agreements for that. So that was
how that became available.

BY MR. JONES:

Q. So while you were off work as a conductor
because of the injury you sustained in 1991, you saw
an opportunity to become a locomotive engineer for
Burlington Northern, so you entered the locomotive
engineers’ program at some time in — did you say
19927

A.  Somewhere in that vicinity.

Q. How long after you completed — I know there
had to be training for that; correct?

A, Correct.

Q. How many months training did you go
through it to become a locomotive engineer at
Burlington Northern?

A. I don’t recall the exact time, but it seems like
1t was around six months.

Q. So after you completed your training in
approximately six months, how long did you then
work as a locomotive engineer before you marked
[40] off from Burlington Northern and said “I can’t
work anymore”?

A. Idon’t recall the exact time length.

Q. So do you think you worked more than a year
as a locomotive engineer after you completed your
training?

A. Ican’t recall. Possibly. I am unsure.

Q. In any event, at some point, you felt that you
could no longer be a locomotive engineer for Burling-
ton Northern, and that is when you quit working
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for Burlington Northern and settled your lawsuit;
correct?

A. Well, the doctors decided that I was not fit to
continue working with them.

Q. Right. So the doctor — you treated with a
number of doctors for the injuries you sustained back
in that 1991 incident?

A. Yes.

Q. Do you recall Dr. George Schoedinger?
A. Yes.

[67]
Q. You sit in the recliner?

A. Most the time I sit on the couch. It is more
comfortable.

Q. And as far as the living room, when you
watch TV in the living room?

A. There 1s a couch and a recliner and I sit in
that recliner quite a bit.

MR. WOLFF: Tom, let’s get to a break point.
THE WITNESS: I'm ready.

MR. JONES: Okay.

THE VIDEOGRAPHER: Off the record at 11:27.
(Whereupon, a brief recess is taken at 11:27 a.m.)
(Resumed at 11:46 a.m.)

THE VIDEOGRAPHER: Back on the record at
11:46.

BY MR. JONES:
Q. Mr. LeDure, when you left Burlington North-
ern back in 1995 and signed your resignation, did

you feel that you were physically capable of doing the
job duties of a locomotive engineer?
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A. No.
[68]

Q. So you felt that because of the conditions that
Dr. Schoedinger had operated on you and the other

ailments and problems that you had had, you didn’t
think that you could safely do your job?

A. That’s correct.

Q. Since you left Burlington Northern around
1995, when you settled your case with them, did
you do any other kind of work other than farming
between that time and the time that you went to
work for Union Pacific Railroad?

A.  Yes. I worked in a factory called Biokywa.
Can you do your best to spell it?
B-I-O-K-Y-W-O or something.

Where was that located?
South of Cape Girardeau, Missouri.

Q
A
Q
A.
Q. And even if you don’t know the exact date,
hen did approximately you start working there?

A Around the year 2000 or 2001.

Q How long did you work there?

A

I think it was around a year.

* % %
[76]
* % %
Q. What kind of locomotive was that?
A.  That was a Union Pacific locomotive.
Q. What was the number?
A.  Idon’t recall.
Q. What was the occasion that caused you to be

walking on that locomotive in the early morning
hours of August 12th of 20167



26

A. To hang shut-down tags on appropriate
locomotives that were to be shut down.

Q. Who told you to do that?
A.  Union Pacific Railroad.
Q. Who?

A.  That is their rules.

Q. No. I mean, did some person tell you to do
that?

A. I have been talked to by Ernie Lavtrup, MOP
Ernie Lavtrup, that I am to do that. I was also con-
tacted on a train prior to this by — I don’t remember
his name, but Ernie was with him at the time. They
told me and instructed me — I have been around
other managers that have [77] said this, and it was
also put out in writing that we were to do this.

Q. I think I understand what you are saying.
Nobody called you or told you in a job briefing the
morning of August 12th of 2016 to put these tags on?

A, Correct.

Q. You are saying that you were told by
management, including Ernie Lavtrup, that it is the
policy of Union Pacific that you put these shut-down
tags on locomotives that are shut down?

A. Yes. It is a violation of the rules if you do
not put tags on each locomotive for shut-down fuel
conservation.

Q. What does that mean when it is a shut down?

A. That means you are to look at your — I don’t
remember the exact formula. But you have got a
formula. You look at your TPAs. It tells you how
many engines you are to have online to run your
train from Point A to Point B so they can save fuel.

Q. All T am trying to find out, so are you saying
that basically when you got your train [78] orders,
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you are supposed to look and see how much power
you needed. And if you didn’t need a locomotive and
you were going to run it dead, then you are supposed
to put this tag on.

A.  Ask that again, please.

Q. I will have her read it back to you.

(Whereupon, the pending question i1s read by the
court reporter.)

WITNESS: You are supposed to put it on the dead
locomotive and plus the lead locomotive, informing
the next engineer which engines are shut down.

BY MR. JONES:

Q. So basically, when you went on duty that
day, do you recall what time you went on duty?

A. Ithink I was called for 2:10 a.m.

Q. Does that mean you arrived by 2:10 a.m.?

A. 1 try to always get to work before my on-duty
time.

Q. As far as the train that you were assigned
that day, just tell me about that train.

A. I was actually called for a [79] different train.
And when I got to work, we was instructed that we
were being swapped from our train to this train.

Q. Who is it that told you you were being
swapped?

A. I don’t remember. It was a new manager. I
think his name was Nick, but I am unsure on that.
But it was a manager that told us.

Q. And a manager who was actually physically
present there in Salem?
A. Yes. At the depot.

Q. So you got to the depot in Salem, and when
you showed up, you were expecting to take one train,
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but you were informed that you were going to swap
trains?

A.  Correct.

Q. So the train that you were told that you were

going to take, did you print out your train orders for
that?

A. Idon’t recall if I did or not.

Q. Did your conductor?

A. I don’t recall if he did or not. It would be a
guess if I said “Yes” or “No”.
[80]

Q. Soisn’t it required that you have train orders
before you go out on a trip?

A. Itis. Now, to make this clear, you are asking
for the train I was called for?

Q. No. I'm asking about the train that — you
said that you were then assigned by the manager?

A. Okay. Yes. The conductor did run off paper-
work for that. Yes, yes. I'm sorry.

Q. And I assume that you had to look at
that paperwork to determine how much power you
needed?

A. Correct

Q. So you looked at the paperwork. Do you
recall how many cars you were going to pull that
day? What kind of cars they were?

A, I don’t recall.

Q. So you don’t recall whether they were loads
or empties or how long a train it was?

A, I don’t recall.

Q. But after you looked at those train orders, I
assume you made the determination that you didn’t
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need all that power, so you were going to run one or
more of those locomotives dead?

[81]

A.  Correct. If I remember right, I was only to
run the lead locomotive.

Q. So you determined that you were only going
to run the lead locomotive. So on that date, what
was the lead locomotive?

A. I don’t recall. It was an NS engine. I don’t
recall the engine number.

Q. Do you recall that the other two locomotives
that were in the consist that day were Norfolk
Southern locomotives?

A. I recall that the second locomotive was a
Norfolk Southern. The third, that I fell on, was a
Union Pacific.

Q. Were there, in total of the three, were two of
them Norfolk Southern locomotives and one Union
Pacific?

A. Correct.

Q. And you understood that the one that was
running in the lead was a Norfolk Southern locomo-
tive?

A.  Yes.

Q. And you were going to use for power just the
lead Norfolk Southern locomotive?

A. Yes. I was just going to leave the [82] lead
locomotive online.

Q. So it sounds like you probably determined
that you didn’t have a very heavy train that day? Is
that a fair statement?

A.  That’s what it sounds like, yes.
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Q. After you made the determination that you
only needed the lead locomotive, as you had been
previously instructed, you were going to put a tag on
all three locomotives; two indicating that they were
running dead, and you put one on the front to tell the
next engineer that the other two are running dead; is
that correct?

A. Correct.

Q. So do you have to do anything to shut those
locomotives down? That morning did you have to do
anything to shut them down? Or were they already
shut down?

A. I don’t recall every motion, but I remember
the second locomotive was shut down. And the Union
Pacific locomotive, I think, was actually running and
I had to shut it down.

Q. Now, as far as at the time that you picked up
that train that day, was it already connected to the
rail cars?

[83]
A. Yes. It was connected to the rail cars.

Q. So your train was already put together for
you that day. So the only thing that you had to do is
to make the determination as to which locomotives
are to be shut down and then tag those locomotives?
Is that a fair statement?

A. The engines had to be tagged, like you said,
but the train was not set up and ready to go. It was
just brought into town. We had to make a couple of
moves in the yard before we left.

Q. So it came in as a train, but you are saying
that you might have had to cut off some cars or add
some cars there in the yard at Salem?

A. Correct.
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Q. Had you done that — had you cut off or added
any cars there in Salem prior to you starting to tag
the locomotives?

A. Repeat that, please.

Q. Had you done any of the switching to either
cut off cars or add cars to your train before you
tagged these locomotives?

A. No, sir.

Q.  So basically, correct me if I'm [84] wrong, the
first thing you did after you got your train list and
determined that you were only going to run with one
locomotive, was to start tagging the locomotives?

A.  The first thing I did was had a job briefing
with the conductor —

Q. Right.

A. — and talked to him about it. And then, yes,
so I went to put my engines like proper.

Q. Was that the last thing you did on that date
as far as work, putting the tags on?

A. No, sir.
Q. Did you complete your trip that day?
A. No, sir.

Q. What is the last thing you did as work for
Union Pacific on August 12th of 2016?

A.  The last thing I did was park my train where
the manager instructed me to park it and showed —
the MTO came after that, showed him the grease or
oil or whatever it was, and then he took me back to
the depot. We did a urine test, a drug test, I guess
you would say, and asked me if I would write a
statement on a piece of paper. [85] Then he allowed
me to tie up and leave the depot
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Q.  So basically, if we look at Exhibits B, C and
D, you made reference to there was oil on the
platform of the Union Pacific locomotive?

A. I don’t know exactly what the substance was,
but it was greasy like.

Q. Grease and oil are two different things. So I
just want to make sure, are you saying it was like
grease? Or was it more like 01l?

A. Idon’t know what the substance was exactly.
I have no idea to tell you if it was a certain substance
or another substance.

Did you reach down and touch it at all?
Yes.

What did it feel like?

It was slick.

So it felt like it was slick?

Uh-huh.

So more like an o0il?

OO O D

I don’t know. I don’t know exactly what the
substance was. I would be speculating to answer
that question.

[86]

Q. Well, you have been around the railroad a
number of years; right?

A.  Uh-huh.
Q. Thatisa “Yes.”
A.  Yes.

Q. Do you have any idea what kind of substance
this was and where it could have possibly come from?

A. No, Idon’t. It was —no, I do not.
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Q. It didn’t look like it was — from what you are
telling me, it didn’t look like it was oil that had come
from the locomotive itself; correct?

MR. WOLFF: Object to the form. Calls for
speculation. Lack of foundation. Subject to that, you
can answer.

THE WITNESS: There are different oils. It looks
— different colors. So I do not know exactly where
that oil come from or what substance it was.

BY MR. JONES:

Q. Did you see, when you were doing your
inspection of the locomotives and doing the [87]
tagging, did you see anywhere on the locomotives
where there was any what appeared to be some
leaking oil coming from any of the locomotives?

A. I was not required to do an inspection.

Q. I'm not asking whether you were required to
do it. You walked around, and when you are walking
around, you are inspecting, aren’t you?

A. I'm looking for any unsafe conditions —
Q. Sure.
A. — in the environment. And I did not see

anything that looked like it was coming out of the
engine compartments.

Q. Okay. Obviously, if you see something that
indicates there is oil or something amiss with any of
those locomotives, you are required to report that;
correct?

A. Correct.

Q. So as far as the location where you are doing
this tagging, where was the locomotive at that point?
In other words, what track and where on the track
was it located?

[88]
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A. I believe we was on the backtrack north of
the engine servicing tracks.

Q. How far north?

A. I don’t recall the exact distance. A little
distance from it, not right at it.

Q. What time of the day were you doing this
tagging?
A.  Approximately around 3:30 in the morning.

Q. So if it is 3:30 in the morning, as far as
outside, 1t is dark out; correct?
A.  Correct.

Q. In the location where your train was, is there
any overhead lighting or any other type of lighting
that was illuminating the area?

A. No, sir, not to my recollection.

Q. Soif it was dark then, I assume you had your
lantern with you?

A. No, sir.

Q. You didn’t have your lantern with you?

A. Union Pacific Railroad does not give the
engineers lanterns.

Q. Did they give you a flashlight?
[89]
A. Ihad a flashlight, yes.

Q. So you utilized that flashlight to illuminate
your path; correct?

A.  Yes.
Q. Because that is required of you; correct?

A. Yes.

Q. Not only is it required under the rules, that is
just good common sense, isn’t it?

A. Yes.
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Q. As you are doing this tagging, did you start
on the lead locomotive?

A. AsIrecall, Ibelieve I did. Wherever I started
walking from, I believe I tagged it first.

Q. So you put the tag on the lead locomotive.
Where are you supposed to put these tags?

A.  On the isolation switch.

Q. So you put your first tag on the lead locomo-

tive, which indicated that you — or the other two
locomotives were going to be dead; correct?

A.  Correct.
[90]

Q. Then after you tagged the lead locomotive,
take us through the path that you took.

A. I left the lead locomotive, walked back to the
second locomotive. I —

Q. How is the second locomotive positioned?

A. It was facing forward.

Q. And I assume the lead locomotive, Norfolk

Southern, that you were going to use that day, was
also facing forward?

A. Yes, sir.

Q. In geographic directions, what direction was
it facing?

A. The lead and the second locomotive was
facing south.

Q. And you were going to go south that day?

A.  Correct.

Q. So you walked from the lead locomotive to
the second Norfolk Southern locomotive. Did you

just walk across the crossover platform? Or did you
climb off the locomotive and climb back on the steps?

[91]
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A. I went down the platform and through the
cab.

Q. And those Norfolk Southern locomotives, to
enter the cab, did you enter the cab through the nose
of the locomotive?

A. I don’t recall on the second NS if it was on
the nose or up on the side.

Q. So you don’t recall?
A. Idon’t recall.

Q. But in any event, do you remember accessing
the cab of the locomotive? The second locomotive?

A.  Yes. And I do believe it was a door up on the
side. It was not in the nose.

Q. So you would have entered it, I assume, if it
was facing forward, on the conductor’s side of the
locomotive?

A.  Yes.

Q. And you had to take, what, a couple steps up
to do that on that locomotive? Or was it level with
the platform?

A. Idon’t recall. Most of those do have a step.

Q. While you are doing that, just as [92] far as —

I assume you were wearing your standard work
boots?

The treads were good?
Yes.

A.  Correct.

Q. You didn’t have any slick soles, did you?

A. No.

Q. So you had good work boots with good grips
on them?

A.  Yes.

Q.

A.
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Q. Were they in good condition, your boots?
A.  Yes.
Q. And I assume you also, because this 1is

August, I assume you didn’t have any heavy coat on
or anything like that, did you?

A. No, sir.
Q. It is probably warm out; correct?
A.  Yes.

Q. How were you dressed that day?

A. In a short-sleeve shirt, I presume, and I
would have had my safety vest on.

Q. Why would you have your safety vest [93] on?
A.  Because it is required.

Q. Ifyou are in the yard?

A.  Any time an engineer is outside the cab.

Q. So you had your safety vest on. Is that a
green one?

A. Yes.

Q. So you have your safety vest on. You've got
your work boots on that are in good condition with
good soles, good tread, and then you had your flash-
light, and then you had these tags?

A. Yes.

Q. Anything else that you were carrying with
you?

A. Not that I recall.

Q. Soyou weren’t carrying anything heavy?
A. No.

Q. And you weren’t in any hurry, were you?
A. No.

Q.

So you basically walked across the [94] plat-
form from the lead Norfolk Southern locomotive,
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entered the second locomotive through the door on
the conductor side of the locomotive, went inside the
cab and attached the tag to that locomotive?

A. To the best of my remembrance, that is the
door that I went in on that, yes.

Q. But you do remember attaching the tag to the
second locomotive?

A. Yes, sir.
Q. Then when you left that second locomotive,

did you exit out the engineer’s door, the door behind
the locomotive engineer?

A. Yes.

Q. And you walked down the platform on that
side of the locomotive?

A.  Yes.

Q. When you got to the end of that side of the
locomotive, did you climb off that locomotive, down
the steps and climb up to the Union Pacific? Or did
you walk across the crossover platform?

A. I walked across the crossover platform.

[95]

Q. And when you are walking across that cross-
over platform to the Union Pacific locomotive, at that
point, you have — the long nose is facing forward;
correct? Or facing south?

A. The Union Pacific locomotive was facing
north.

Q. The short cab. But the long nose is facing
south?

A.  South, correct. Correct.

Q. So when you crossed over there, which side of
that locomotive did you walk down?

A. I went to walk down the engineer’s side.
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Q. So you walked down the engineer’s side? And
I assume you did that because it was your intention
to then enter that cab through the engineer’s door?

A, Correct.

Q. And on that Union Pacific locomotive, did
you have to take a couple of steps up to go into the
engineer’s compartment or the cab'?

A. I don’t recall exactly how that platform was
up towards the cab.
[96]

Q. And as you are walking across these locomo-
tives and walking across these crossover platforms
and using your sense of sight and using your flash-
light to illuminate your path, did you encounter any
difficulty seeing where you were walking?

A. 