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Johnston v. Secretary, Florida Department of Corrections, 949 F.3d 619 (2020)
28 Fla. L. Weekly Fed. C 810

949 F.3d 619
United States Court of Appeals, Eleventh Circuit.

Ray Lamar JOHNSTON, Petitioner-Appellant,
v

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS, Attorney General, State of Florida,
Respondents-Appellees.

No. 14-14054

(February 3, 2020)

Synopsis

Background: After affirmance, 841 So.2d 349, of state prisoner’s murder conviction and death sentence, prisoner petitioned
for federal habeas relief, alleging that counsel were ineffective at guilt and penalty phases in failing to investigate and present
a witness who could have undermined prosecution’s theory that prisoner had a monetary motive for the murder and who
could have offered mitigation testimony about everything prisoner had done for her during her hospitalization in intensive
care unit (ICU). The United States District Court for the Middle District of Florida, D.C. Docket No.
8:11-cv-02094-EAK-TGW, Elizabeth Kovachevich, J., denied relief. Prisoner appealed.

Holdings: The Court of Appeals, Ed Carnes, Chief Judge, held that:
prisoner was not prejudiced by counsel’s allegedly deficient performance at guilt phase, and

prisoner was not prejudiced by counsel’s allegedly deficient performance at penalty phase.

Affirmed.

Martin, Circuit Judge, filed an opinion concurring in the result.

Attorneys and Law Firms

*622 David Dixon Hendry, James L. Driscoll, Jr., Capital Collateral Regional Counsel, Middle Region, TEMPLE
TERRACE, FL, for Petitioner - Appellant.

Timothy A. Freeland, Attorney General’s Office, Criminal Division, TAMPA, FL, for Respondents - Appellees.
Appeal from the United States District Court for the Middle District of Florida, D.C. Docket No. 8:11-cv-02094-EAK-TGW
Before ED CARNES, Chief Judge, MARTIN, and ROSENBAUM, Circuit Judges.

Opinion
ED CARNES, Chief Judge:

LeAnne Coryell had a mother and father, two brothers, and a six-year-old daughter. She was her parents’ only daughter. She
was her brothers’ only sister. And, of course, she was her young daughter’s only mother. LeAnne had recently celebrated her
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thirtieth birthday, and her family and friends had every reason to believe that she would be with them for a long time. She
was in the prime of her life and had decades of living ahead of her. Or she should have.

I. JOHNSTON’S CRIMES AGAINST LEANNE CORYELL AND THE TOTAL HARM THOSE CRIMES CAUSED

Tuesday, August 19, 1997, began as a typical day for LeAnne. That afternoon she went to work at Dr. Gregory Dyer’s
orthodontic office where she was a clinical orthodontic assistant. Johnston v. State, 841 So. 2d 349, 351 (Fla. 2002). He knew
her to be someone who took pride in what she did, was exceptional at it, and had a good career ahead of her. She was warm
and intelligent, positive, and passionate about all that she did. Dr. Dyer had been constantly reminded of “how incredibly
fortunate and blessed [he] was” to have had her on his staff. That is the kind of person she was.

Around 6:00 p.m. that Tuesday evening, LeAnne called a good friend and told her that she was going to leave work around
8:00 p.m. and stop by the local supermarket to pick up a few items. She told the friend she’d call again when she got home.

LeAnne clocked out of work at 8:38 p.m. She and her co-worker, Melissa Hill, tried to set the security system before leaving
but had trouble with it. LeAnne called Dr. Dyer’s wife for instructions. During their conversation Ms. Dyer asked about
LeAnne’s daughter Ansley, who was to start first grade the next week, and LeAnne told her: “She’s with grandma, you know,
doing the shopping and things before school.” Before their mother hung up, Ms. Dyer’s young sons insisted on talking with
LeAnne and telling her goodnight because they liked her so much. That is the kind of person she was.

After setting the alarm and leaving work, LeAnne stopped by the grocery store and bought, among other things, milk, grapes,
fish, and green beans. Johnston, 841 So. 2d at 351. She also got a Nickelodeon toothbrush for Ansley, some goldfish
crackers, and some oatmeal cookies. The kind of things a mother buys. One of the employees at the grocery store who saw
her that night described LeAnne as “happy [and] smiling.” She and the cashier chatted about their kids, as they usually did,
and LeAnne told the woman about the plans she and Ansley had for the next day. The store’s surveillance cameras showed
*623 her leaving the store at 9:23 p.m. Johnston, 841 So. 2d at 351.

That was the last time anyone saw LeAnne alive. Anyone other than Ray Lamar Johnston. LeAnne had the misfortune of
living in the same apartment complex as him, although they were not acquainted. Johnston, 841 So. 2d at 351. Before
LeAnne arrived at the apartment building that Tuesday night, Johnston had gotten into an argument with one of his two
roommates about his failure to pay his share of the utilities. After that argument Johnston went outside, which is where he
was when LeAnne pulled into the parking lot and started unloading her groceries. 1d. at 354-55.

Johnston walked up to LeAnne, said “hello,” and offered to help her carry the groceries to her apartment. She either said
“hello” back and declined his offer, or she didn’t respond at all. Johnston didn’t like being turned down or ignored by a
woman. As he would later tell it, “I just wanted her attention, and I didn’t get it and I grabbed her .... I just grabbed her
around the neck ....” He threw LeAnne into the back seat of her own car and drove her to a dark field nearby, a field next to
St. Timothy’s Church. While a religious meeting was being conducted inside the church, Johnston was violently brutalizing
LeAnne outside of it.

After he got her out of the car, Johnston removed all of LeAnne’s clothes. He then either raped her or used a blunt object to
penetrate her with such force that it caused both internal and external lacerations to her vaginal area. During his demeaning
assault of her, Johnston whipped LeAnne repeatedly across the buttocks with her own belt. He whipped her with enough
force that the blows left distinct bruises on her body in the shape of the metal design on the belt. He also beat her on her
buttocks with another blunt object. Some of the bruising on LeAnne’s body was so deep that it invaded the underlying
muscle and soft tissue. Her chin and the inside of her lip were lacerated, which could have been caused by a punch to the face
or by her being thrown to the ground. Johnston inflicted all of the blows, beating, and injuries to LeAnne while she was alive.
He made her suffer.

Johnston could have stopped and left LeAnne there. She would have been naked, beaten, violated, and in pain alone in a dark
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field. But she would have been alive. She could have made her way to the church and been rescued and gotten medical help;
she could have been returned to the care of her family and friends; she could have seen her daughter again. Johnston could
have let her live. But he chose, instead, to fasten his hands around LeAnne’s neck and slowly strangle her to death in that
field. She was conscious for up to two minutes as Johnston choked the life out of her. Johnston, 841 So. 2d at 353. She fought
to live. While Johnston killed her, LeAnne scratched at his hands, trying desperately to free herself. She clawed at the
ground, grabbing a handful of grass in her desperate attempt to escape. But Johnston wouldn’t let her.

After he choked the last breath of life from LeAnne, Johnston grabbed her body by the legs and dragged her into a nearby
retention pond. (The reason he did that became evident later when he told detectives they would not find any DNA evidence,
hair, or saliva linking him to the murder, and they didn’t.) Johnston, 841 So. 2d at 353. Johnston left LeAnne in four inches
of water, face down and nude, with her back and bruised buttocks exposed above the water level. Before leaving her body
and personal effects behind, Johnston stole her ATM card and a piece of paper with her PIN on it.

*624 A man walking his dogs found LeAnne’s body at 11:00 p.m. and called 911 within minutes. In addition to all of the
injuries already described, the medical examiner found extensive bruising around her neck. There were also scratches on her
neck, which may have been caused by her own fingernails as she tried to free herself from Johnston’s grip while he strangled
her. And there was that grass still clutched in her hand, bearing witness to how desperately she had struggled. As the state
trial judge would later write in describing LeAnne’s final minutes of life: “the photograph of the grass clawed and grasped in
her hands speaks louder than words that this victim fought for her life and was aware of her impending death after having
been beaten with her own belt and sexually battered.”

LeAnne’s car, which Johnston had used to take her to the field, was found in the church’s parking lot with the keys in the
ignition. Johnston, 841 So. 2d at 352. One of his fingerprints was found on the outside of the car. Id. Some, but not all, of the
groceries LeAnne had bought on the way home were in the back seat. Id. The milk and grapes she had bought were on the
pavement of the parking lot where Johnston had grabbed her.

Soon after leaving LeAnne’s body in the retention pond, Johnston used her ATM card at 10:53 p.m. to withdraw $500 from
her bank account. At that same machine, he attempted three more withdrawals (two for $500 and one for $400) over the next
two minutes, but those efforts were thwarted by the daily limit on withdrawals. Johnston drove to a second ATM machine in
an effort to withdraw money there, but that failed again. He eventually returned to his apartment and threw some cash at the
roommate who had argued with Johnston about money and yelled, “That’s all you’re getting from me, you son-of-a-bitch.”
Id. at 351.

The next morning, Johnston took LeAnne’s card to an ATM machine at a McDonald’s and withdrew another $500 from her
bank account. He then tried twice to withdraw $500 more but was thwarted by the daily limit on withdrawals. After making
an account balance inquiry at the same ATM and seeing that there was more money in LeAnne’s account, he tried again to
withdraw more cash — $100 and then $500 — but was again unsuccessful.

The night before, while Johnston was stealing money from LeAnne’s bank account, her family learned that she had been
murdered. The police told her parents, who had to tell Ansley. LeAnne’s father said: “Telling a six-year-old granddaughter
that her mommy went to be with Jesus and she will never see her again” was “not an experience that my wife and I would
wish on anyone.”

According to her father, LeAnne was “the love of [Ansley’s] life.” She was a devoted mother who went to great efforts to be
a positive influence on her young daughter. She was active in the PTA at Ansley’s school. She baked cookies and cupcakes
for kindergarten parties. Even after a long day of work, she would prepare a home-cooked meal for Ansley, and help her with
her homework, and play games with her, and read her a story, and give her a bath, and tuck her into bed. That is the kind of
mother she was.

Reverend Hartsfield, LeAnne’s pastor, considered her a “model” for other parents in the church. He recounted how involved
she was in the church and the positive impact she had on other parishioners. He described her as a “bright light of joy,
energy, love, generosity and graciousness.” She was, he said, “an encourager and an inspiration to all of Ansley’s teachers
and *625 the entire teaching and administrative staff” at her school. Reverend Hartsfield recalled that just weeks before she
was murdered, LeAnne had met with him to discuss how she could “get even more involved in the ministries of the church
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and how her life could be used in an even greater way to make a difference in this world.” She was: “Always improving.
Always looking to the interests of others; never settling for mediocrity or comfort.” That is the kind of person she was.

Dr. Dyer, LeAnne’s boss, described being constantly reminded of how blessed he was to have her on his staff, and how his
young patients, through the news of her death, were “exposed to a violent, life changing experience.”

As Clarence the angel told George Bailey, each person’s life touches so many other lives that when she is no longer around it
leaves an awful hole.! About the hole that LeAnne’s death left in the lives of her family and friends, a number of people
spoke eloquently, none more so than her father. He described how he, her mother, and her younger brother “no longer hear
the front door open” with a greeting from LeAnne “followed by the giggling of granddaughter Ansley.” “No more nightly
phone calls to discuss the day[’]s happenings.” “No more visits” to her apartment. “No more family outings.” “Just a missing
void” in “a close knit family.” Her death left such an awful hole in the lives of so many people because that is the kind of
person she was.

“Each man’s life touches so many other lives. When he isn’t around he leaves an awful hole, doesn’t he?” It’s a Wonderful Life
(Liberty Films 1946).

IT. JOHNSTON’S VIOLENT CRIMES AGAINST FIVE OTHER WOMEN

The same cannot be said of the man who murdered her. LeAnne Coryell was not the first woman Ray Johnston brutally
attacked and sadistically beat, she was not the first woman he raped, and she was not the first woman he murdered. In fact,
the 18 years that Johnston has been on death row without access to women is the longest period of time in his adult life he
has ever gone without brutally attacking one.

Between the ages of 19 and 20, Johnston assaulted three different women. In 1973, when he was 19 years old, he was
charged with robbing an Alabama convenience store twice in one week and raping a store clerk during one of those robberies.

In 1974, he was charged with robbing and sexually assaulting a woman named Judy Elkins in Georgia as she was getting out
of her car. The indictment stated that he raped her, struck her with a belt — as he would strike Coryell with a belt more than
20 years later — and stole $15 cash and two credit cards from her at knifepoint.

That same year Johnston also attacked a woman named Susan Reeder in Alabama. He followed her as she drove to her
fiancé’s apartment one night. When she got out of the car, Johnston grabbed her, put one hand over her mouth and nose, and
used his other hand to hold a six-inch hunting knife to her throat. He told Reeder that if she made a sound, he would cut her
throat. He then put her in the back seat of her car, made her lie down, and started the car as she was terrified and crying.
Johnston drove to a deserted area where a number of houses were under construction.

Fearing that Johnston was going to rape her, Reeder told him that she was having her period, hoping that “maybe things
wouldn’t happen.” Not believing her, Johnston ordered her to undress and he touched her. When he found that she had *626
lied to him, he got angry. He took his belt off and told Reeder, who was nude, to lean over the hood of her car. He beat her
with his belt and said he was doing it because she lied to him. He whipped her with the belt from her “waistline down on the
back side,” just as he would Coryell two decades later. After beating Reeder, Johnston took her into the garage area of a
partially built house. She tried to talk, to have a conversation, in an attempt to “make it all go away.” But Johnston didn’t
want it to go away.

Still holding his hunting knife, Johnston tried to rape Reeder. When he was unable to perform, he “got mad and made [her]
get on top.” He then made “her body go in motion.” This went on, Reeder estimated, for about two hours. After he finished
raping her, Reeder begged him to let her go, promising him that if he let her live she would never tell anybody what had
happened. He said he would take her to her fiancé’s place — whether Johnston actually intended to do that or not is unknown
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— but he accidentally hit a curb and rendered the car undrivable, giving Reeder a chance to escape, which she managed to
do.

For the robberies and rape he committed at a convenience store in Alabama in 1973 and against Susan Reeder in 1974,
Johnston was convicted of two counts of robbery and one count of rape. He was sentenced to 10 years for each robbery
count, to be served concurrently, and 10 years for the rape count. For the crime he committed in Georgia against Judy Elkins
in 1974, he was convicted of robbery by intimidation and sentenced to 15 years.

Johnston started serving the 15-year sentence in Georgia first, in September 1974, but after spending less than seven years in
prison there he was released on parole and transferred to Alabama to serve out his ten-year sentences for the robbery and rape
convictions. In March of 1986, five years after he was transferred to Alabama, the Alabama Central Review Board
recommended that Johnston not be granted parole because he was a “dangerous man to have released” due to his history of
violent criminal behavior. Three months later, in June of 1986, he was paroled anyway. He had served only five-and-a-half
years of his sentence for the two robberies and rape.

Unfortunately, but not surprisingly, the Alabama Central Review Board’s March 1986 assessment that Johnston was too
dangerous to be released proved correct. In January 1988, less than two years after his early release on parole, Johnston —
this time in Jacksonville, Florida — broke into the house of Julia Maynard, a woman he didn’t know. When she came home
one night, she entered through the foyer, went toward her kitchen and looked up. She saw Johnston on the stairwell, staring at
her. He was wearing a jumpsuit, ski mask, and surgical gloves. Maynard was terrified.

She tried to run out, but Johnston grabbed her and backed her into the corner. He pulled out a knife, and while holding it to
her throat told her that he was not there to hurt her but had been paid by somebody to attack her. He led her into her bedroom,
“where he had made preparations” by removing all of her lingerie from her drawers and placing it on the bed. Then he took
photos of her in various stages of dress and undress for 45 minutes. At one point, Johnston touched her “in the vaginal area.”

When Johnston was finished with Maynard, he used her own panty hose to tie her to the bed, face down. He warned her that
if she told anybody about what happened he would come back. Before walking out he placed the knife to her head, patted her,
told her she was a nice lady, and said that it was too bad this had to happen to *627 her. After Johnston left, she managed to
free herself and call for help.

The police didn’t catch Johnston right away. Unfortunately. Within six months he abducted another woman in Florida,
Carolyn Peak, as she was getting out of her car at her apartment complex, just as he would abduct Coryell years later.
Johnston held a knife to Peak’s throat and told her that if she screamed he would cut her. He eventually ordered her to lie on
the floor in the back seat, used an Ace bandage to tie her hands together, and drove away. When she asked him why he was
doing this to her, he said he would tell her later and swore that if she went to the police, “he would hunt her down and kill
her.”

Before Johnston could assault Peak, a police officer pulled the car over because the front headlight was out and the tag that
had been propped up in the back window had fallen down. Following that stop, one thing led to another and it ended with
Peak being rescued and Johnston being arrested. Inside the car the officer found a camera, surgical gloves, and a mask.

In addition to being charged with the crimes that he had committed against Peak, Johnston was also linked to the attack on
Maynard and charged in connection with it. In combination, the charges included one count of armed kidnapping and two
counts of burglary with assault. In September 1988, Johnston pleaded guilty to or was found guilty of all three charges and
was sentenced to 18 years in Florida state prison.

While in prison, Johnston was disciplined for, among other things, lying and failing to report for work, as well as disorderly
conduct. After he was transferred to a new prison in 1993, he was disciplined for a variety of offenses and was put into
“admin confinement” at one point. The report about the disciplinary action that caused him to be put in admin confinement
states that an inmate had reported another inmate’s “plan to attack and rape a female staff member.” Johnston was released
from prison in May 1996 even though he had served barely half of his sentence.
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III. JOHNSTON’S BRUTAL MURDER OF JANICE NUGENT

Within nine months after he was released from prison, Johnston invaded Janice Nugent’s home in Florida, beat her with a
belt, and slowly strangled her to death. Johnston v. State, 863 So. 2d 271, 274 (Fla. 2003). Within six months after doing that,
he kidnapped, beat, sexually assaulted, and strangled to death Coryell, the victim in this case. We have already discussed in
detail the crimes Johnston committed against Coryell. The crimes he committed against Janice Nugent are similar, although
the circumstances leading up to the two crimes are somewhat different.

Janice Nugent was friends with a woman named Frances Aberle, who was dating Johnston in 1997. Id. at 275. All three of
them were regulars at a bar called “Malio’s.” Id. Aberle told Johnston that she could no longer go to Malio’s with him
because Nugent did not want her to be with Johnston. Id. A short time later, Johnston attacked Nugent in her own home. Id.
at 274. During the attack he inflicted what the medical examiner would describe as “three to five blunt impact” injuries on
her buttocks and hips. Id. The medical examiner also found “within a reasonable medical probability, one or more of the
patterned injuries on Nugent’s buttocks were made by a belt.” Id. Just like the injuries on Coryell’s buttocks. He also found
that: “The other pattern type injuries could have been made by a belt or some other implement, possibly a vacuum cleaner
hose.” 1d. Johnston killed Nugent *628 by strangling her with his hands. Id. Just like he did Coryell. The medical examiner
explained that the “extensive bruising to Nugent’s neck and shoulder area” showed that the strangulation “was not by
constant, continuous compression,” but “more of a manual throttling ... meaning it was more pressure, release, pressure,
release.” Id. In other words, it was done in a way that prolonged her suffering and terror.

Like LeAnne Coryell, Janice Nugent did not die without a fight. Id. She had defensive bruising on her arms and hands and
defensive fingernail injuries on her nose, indicating that she had struggled with Johnston and tried to pull his hands off her
face. Id. But she was not strong enough to fight him off. After Johnston killed Nugent, he wrapped her body in a bed
comforter and submerged her in water that he ran in her bathtub. Id. at 274, 275, 283. Under the comforter her body was clad
in only underwear and a bra. Id. at 274.

Several days after the murder of Janice Nugent, their mutual friend Aberle said to Johnston: “I just can’t understand someone
doing that. Why? No matter what somebody did, why somebody would do that.” Id. at 275. Johnston agreed and then said
“Well, now there’s no reason you can’t go to Malio’s with me.” Id. Six months later, before he was charged with murdering
Nugent, Johnston kidnapped, beat with a belt, and strangled Coryell and put her body into water.> Much as he had Janice
Nugent.

2 Although Johnston beat and strangled Nugent to death six months before he beat and strangled Coryell to death, he was charged,
convicted, and sentenced for the murder of Coryell first. See Johnston v. State, 863 So. 2d 271, 277 (Fla. 2003). And the jury that
unanimously agreed Johnston should be sentenced to death for murdering Coryell heard nothing about his murder of Nugent. We
include a description of that crime in this opinion for the sake of completeness.

For all of the brutal crimes that Johnston had committed against the Alabama convenience store clerk in 1973, against Judy
Elkins in 1974, against Susan Reeder in 1974, against Julia Maynard in 1988, and against Carolyn Peak in 1988, he was
sentenced to a total of at least 43 years in prison. He served less than 20 years in all. Every time he was imprisoned for
violently attacking women Johnston was released early, and every time he was released early, he used that leniency as an
opportunity to violently attack other women, culminating in the murder of two women six months apart.

IV.JOHNSTON’S ARREST FOR THE MURDER OF LEANNE CORYELL

App 007


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_275
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Ibd659e66475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_275
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003703172&pubNum=0000735&originatingDoc=Ifc0254d046a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_735_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_277

Johnston v. Secretary, Florida Department of Corrections, 949 F.3d 619 (2020)
28 Fla. L. Weekly Fed. C 810

The day after LeAnne Coryell’s murder, the police publicized pictures captured by the ATM machines that Johnston had
used to withdraw money from Coryell’s account. Johnston, 841 So. 2d at 352. After learning that he had been identified as a
suspect, Johnston went to the police station to give a voluntary statement. Id. He told Detectives Iverson and Walters that he
had known Coryell for several weeks, that they were friends, and that they had gone out to dinner a few times. Id. He told the
detectives that the night of the murder he had met her for drinks at Malio’s at 6:15 p.m. and the two of them had then gone to
a restaurant called Carrabba’s about an hour later and stayed there until 8:30 or 9:00 p.m. Id. He also claimed that he had
loaned Coryell approximately $1,200 over the course of the several weeks that he had known her. According to Johnston,
before they parted ways, Coryell gave him her ATM card and PIN so that he could withdraw $1,200 to repay the loan he had
*629 made to her. Id. He said that after he left Carrabba’s restaurant he went home, changed clothes, went jogging, and then
withdrew $500 from her account. Id. He said he withdrew another $500 the next morning. Id. The ATM photographs and
records showed that he also unsuccessfully attempted to withdraw more cash from her account three times the night of the
murder and four more times the next day.

After Johnston admitted that he withdrew the $1,000 from Coryell’s account, the detectives arrested him for grand theft and
read him his Miranda rights. Then one of the detectives confronted Johnston with the fact that Coryell did not leave work
until 8:38 p.m. Johnston’s response was that one of her co-workers must have clocked out for her because he was with her at
that time. He was, however, unable to provide the names of anybody who could corroborate that he was out with Coryell that
evening.

The detectives then told Johnston that while executing a search warrant at his apartment earlier that day, they found his tennis
shoes and they were completely wet. He tried to explain the wet shoes by claiming that he jumped into the hot tub, shoes and
all, to wash off after jogging. During the interview, one of the detectives noticed scratches on Johnston’s wrist. When asked
about those scratches, Johnston claimed that he had been moving some boxes earlier at work and that he had also fallen while
jogging. The detectives asked him several times whether he was involved in Coryell’s death. He responded that they would
not find any DNA evidence, hair, or saliva linking him to the crime. Johnston, 841 So. 2d at 353. He had taken care to wash
that evidence off Coryell’s body by putting it into the retention pond, but he did leave his fingerprint on her car. See id. at
352.

While he was in jail awaiting trial, Johnston wrote to his pen pal, Laurie Pickelsimer, and asked her to provide a false alibi
for him. Id. Johnston asked her to tell his attorneys that on the night of the murder the two of them were working out in the
gym at his apartment complex from 9:00 p.m. until about 10:30 p.m., except for a short time when he walked back to his
apartment to get them a drink. Id. He told Pickelsimer in the letter that if she would lie for him she might get some money
from his family. She refused and later told the prosecutor about Johnston’s letter.

V. THE STATE COURT PROCEEDINGS

A. The Guilt Stage of the Trial
After a lengthy guilt stage trial with 56 witnesses, and after hearing overwhelming evidence against Johnston, a Florida jury

found him guilty of these crimes against LeAnne Coryell: first degree murder, kidnapping, robbery, sexual battery, and
burglary of a conveyance with assault. See Johnston, 841 So. 2d at 351-53.
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B. The Sentence Stage of the Trial

During the sentence stage that followed, the State introduced testimony from three of the victims Johnston had violently
assaulted: Susan Reeder, Julia Maynard, and Carolyn Peak, all of whom testified in detail about how Johnston had attacked
them. Id. at 353. The State also called Dr. Vega, the medical examiner who conducted Coryell’s autopsy. Id. at 352. The jury
had already heard during the guilt stage the details of Johnston’s brutal attack and murder of Coryell. See Part I, above. At
the sentence stage the State added to that evidence more testimony from Dr. Vega. Johnston, 841 So. 2d at 353. Among other
things, he told the jury that Coryell was likely conscious at the time Johnston raped and beat her, and that she was likely
conscious *630 for up to two minutes while Johnston strangled her. Id.

The State called three people to give victim impact evidence: Coryell’s father, Dr. Dyer, and Matthew Hartsfield (her pastor).
Id. We have already summarized their testimony about how Coryell’s death had affected her family, her colleagues, and her
parish. See Part I, above.

Defense counsel called a number of witnesses to provide mitigating evidence. Four mental health experts: Dr. Frank Wood,
Dr. Diana Pollock, Dr. Michael Maher, and Dr. Harry Krop, testified about Johnston’s mental health problems. Id. at 353—54.
Three of them testified that in their opinion he had frontal lobe brain damage, which impaired his decision-making. Id. But
Dr. Pollack admitted on cross-examination that despite conducting an MRI and a recording of brain waves (EEG), she did not
find any abnormal structural defects, lesions, tumors, or similar abnormalities in Johnston’s brain. And Dr. Maher testified
that in his opinion, Johnston was aware of what he was doing, including “the likely result of his actions,” when he murdered
Coryell. He also testified that Johnston did not suffer from schizophrenia or split personality disorder. Dr. Krop testified that
Johnston had an 1Q of 104 and performed within or above normal limits on memory, speech, and information reception tests.

The defense also called Sara James (Johnston’s mother), Susan Bailey (one of his ex-wives), and Rebecca Vineyard (his
younger sister) to testify on his behalf. Johnston’s mother talked about his positive characteristics and good behavior, and she
begged the jury not to execute him. Id. at 354. His ex-wife testified that while they were married Johnston cooked, cleaned,
and took an active role in her two daughters’ lives, and that he was a model husband. Id. She also said that little things could
make him suddenly angry and cause him to “snap.” His sister told the jury that since Johnston was a child, he had tried too
hard to win other people’s approval and could not handle being rejected or feeling humiliated. Id.

Five other people testified on Johnston’s behalf. Three of them — Gloria Myer, William Jordan, and John Field — were
people who had worked in prisons where Johnston served time. They testified about how he was a good worker, followed
instructions, got along with other inmates, and did not cause any disciplinary problems. Id. John Walkup, Johnston’s
probation officer, told the jury that he had recommended that his probation be ended early because Johnston had a good
family life, had a good job, reported regularly, and paid his fees. Id. Finally, Bruce Drennan, the president of the Brandon
Chamber of Commerce, told the jury that Johnston represented a company that was a member of the Chamber. 1d.

Johnston decided to testify. Id. He admitted to killing Coryell. Id. According to his testimony, on the night of the murder he
had just gotten out of the hot tub and was walking back to his apartment when he saw Coryell pull into the parking lot and
begin taking groceries out of her back seat. Johnston walked up to her and asked if he could help. Coryell either didn’t
respond or “just said hi or hello” and didn’t take him up on his offer. So he “grabbed her arm” and asked again. What
happened next, Johnston described as follows:

And I don’t know, Joe,® it was like I reached for her and I was going to grab both of her shoulders, but
I grabbed her by the neck and it didn’t seem like it took but just a short time. I mean, it *631 wasn’t —
I don’t even remember her — I don’t even remember her reaching for me, it didn’t seem like. It took
just a short time.

When defense counsel asked Johnston why he put his hands around Coryell’s neck, Johnston said: “I wanted her attention
and I didn’t get it and I just — I just wanted her attention, and I didn’t get it and I grabbed her. It wasn’t — I just grabbed her
around the neck, Joe.”
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3 Joe was the name of Johnston’s sentence stage attorney.

Johnston then explained that after he had strangled Coryell, she “was kind of bent,” “her legs just gave out and she hit her lip
on the edge of the door ... and then her chin hit the ground.” Johnston said he got down, rolled her over, and saw that her eyes
and mouth were open. He “tried to breathe in her mouth and she just laid there.” So he picked her up and put her in the back
seat of her car. He said that he thought he “broke her neck because” when he had his hands around her neck, he felt
something “push in.”

According to Johnston, once he had Coryell in her car, he got into the front seat and drove out of the apartment complex. He
decided not to take her up to her apartment because “there are security things” in the apartments and he didn’t know the code
to hers, and because he “didn’t want to be seen.” Instead, he took her to the field next to St. Timothy’s Church. When he
pulled into the field, he “got in the back seat and [he] put her head in [his] lap.” Her eyes were still open and she wasn’t
breathing. He held her face, and he was “just so mad” and “squeezed her head.” When asked why he was so mad, Johnston
said: “Cause I walked up to her and I just — I don’t know. She just didn’t respond to me, Joe.”

Johnston testified that he lifted Coryell’s body and sat it up by a tree. He explained that he was still “angry.” He said: “I can’t
— I don’t know how — you just have to feel it. You just have to feel it. It’s like you know exactly what you’re doing; you’re
aware of exactly what you’re doing, you know what’s going on around you; you just can’t stop.” Johnston said that after he
sat Coryell by the tree, he took off all her clothes and scattered them on the ground. He picked up her right leg and “dragged
her” away from the tree. Then he lifted up her leg and “kicked her .... [i]n her crotch.” After that he struck her with her belt
“about four” times.

When asked why he did those things to Coryell’s body, Johnston claimed that he wanted to “make her look like she was
assaulted.” He said: “I’m trying to make her look like, when somebody finds her at the church, that she had been assaulted
and yet cover my ownself up.”

Johnston recounted how he next “dragged her to the pond,” “laid her down,” and “rolled her on her stomach.” Then he “laid
down there with her in the dirt on [his] stomach.” He gave no explanation for that. After a few minutes went by, a car passed
through the church parking lot, so Johnston “took off running.” He ran to a pool, sat on the edge, and “tried to get the dirt off
[his] legs.” Then he hid his shirt behind some bushes and ran home. Once inside, he washed his shoes off in the bathtub, took
a shower, and put his shoes in the dryer.

Johnston said that after he was dressed in new clothes, he went back to the church parking lot to “check on her to see if
anybody found her yet.” When he pulled in, he stopped at Coryell’s car, reached in, and took her purse. Inside he found a
wallet and an address book. He said he may have found “a brush or something” too. Johnston took Coryell’s ATM card from
her wallet and her PIN from her address book.

*632 Johnston recounted that he immediately drove to the Barnett Bank ATM machine and, using Coryell’s ATM card,
withdrew from Coryell’s account the limit of $500. Then he drove to another bank and tried to use the card there, he
explained, “to see if there was any transactions left to be made” for that day. There weren’t, so he left. When asked if he
knew that his picture was being taken at the ATM machines, he said he did. He added: “I think at that time, like every other
time, it’s like — it’s like you do this stupid stuff and then you sit down and you say what have I done. Then you got to hide
yourself. You got to hide what you’ve done. You got to cover it up. And I think — I think when I showed my — I think I
wanted to show my picture.”

During cross-examination, the prosecutor asked Johnston: “You’re telling this jury that you wanted to get Leanne Coryell’s
attention and you didn’t get it, so you killed her; is that what you’re telling them?”” Johnston said: “Yes, sir.” The prosecutor
rephrased the question: “You killed her because she didn’t respond to your hello; is that what you’re telling this jury?”
Johnston again said, “Yes, sir.”

The prosecutor also asked Johnston about the series of lies that he had told the police and the media following the murder.
The prosecutor asked: “You lied to Detective Walters ... that you had loaned Leanne Coryell twelve hundred dollars over
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several, several weeks, didn’t you?” Johnston replied: “Yes, sir, I did.” The prosecutor asked: “And you lied to Detective
Walters when you said Leanne Coryell voluntarily gave you that ATM card at Carrabba’s Restaurant to pay you back this
money, didn’t you?” Johnston replied: “Yes, sir, I did.”

The prosecutor asked: “After you were arrested, you not only lied to Detective Walters, you lied to all the television stations
you called up, didn’t you?” Johnston replied: “Yes, sir, I lied to everyone.” The prosecutor asked: “You made it a point to
call the stations and tell them that you had known Leanne Coryell for several weeks, didn’t you?” Johnston replied: “Yes,
sir.” The prosecutor asked: “And that was a lie, obviously, right?”” Johnston replied: “Yes, sir.”

The prosecutor continued, asking: “And you lied to the television stations when you told them that you couldn’t kill such a
sweet, sweet girl?” Johnston replied: “Yes, sir.” The prosecutor asked: “And you lied to the television stations when you told
them that you had gone dancing with her at Malio’s?” Johnston replied: “Yes, sir.” The prosecutor asked if Johnston had tried
to get his pen pal to lie about his alibi in front of the jury. Johnston replied: “Yes, sir.” The prosecutor asked if Johnston
“wanted to manipulate the media” to “get [his] defense out.” Johnston replied: “Yes, sir.”

During cross-examination, Johnston also admitted to attacking Susan Reeder. He admitted that he ambushed her at
knifepoint, drove her to an isolated area, made her undress, beat her with a belt, and raped her. When asked if he was acting
on impulse during his attack, Johnston said: “It’s the same old thing, same old story, same old action.” When asked if there
were a lot of similarities between his attack of Susan Reeder and his murder of Coryell, Johnston said: “They’re all the same.
They’re all the same old things.”

Johnston also admitted to attacking Julia Maynard. He admitted that he broke into her house, took photographs of her, and
tied her up. When the prosecutor asked him if he had to climb through a window to get in, he explained that “you do
whatever it takes because you don’t have the power to stop whatever it takes.” When asked why he wore a mask and *633
gloves, he said: “Again, it goes back to the means, that you do the things that you — that it takes to do whatever it is that
you’re going to do. If it’s a mask, if it’s gloves, if it’s clothes, if it’s a car, if it’s hair, it doesn’t matter.”

Johnston also admitted to attacking Carolyn Peak. He admitted that he ambushed her as she was getting out of her car. And
when asked, “Much like you did Ms. Coryell and much like you did Ms. Reeder, right,” he replied, “Same old thing.”

The jury unanimously recommended that Johnston be sentenced to death. Johnston, 841 So. 2d at 355. After holding a
Spencer hearing,* the trial court found the following aggravators: (1) Johnston was previously convicted of violent felonies;
(2) the crime was committed while Johnston was committing sexual battery and kidnapping; (3) the crime was committed for
pecuniary gain; and (4) the murder was especially heinous, atrocious, or cruel. Id. at 355 n.3. The court found one statutory
mitigator: Johnston’s capacity to appreciate the criminality of his conduct or to conform his conduct to the requirement of
law was substantially impaired. Id. at 355 n.4. It also considered all of the nonstatutory mitigating circumstances the defense
offered and in its order indicated the weight, if any, it gave each alleged mitigating circumstance. Sentencing Order, State v.
Johnston, Case No. 97-13379, 2000 WL 35771916 (Fla. Cir. Ct., Crim. Div. March 13, 2000) (available in Johnston, 841 So.
2d 349, Appeal Record, Ex. A-18 at 1833-39).° The court followed the jury’s recommendation *634 and imposed the death
penalty. Johnston, 841 So. 2d at 355.

“A Spencer hearing occurs after the jury has recommended a sentence but before the judge imposes a sentence.” Kormondy v.
Sec’y, Fla. Dep’t of Corr., 688 F.3d 1244, 1271 n.29 (11th Cir. 2012) (citing Spencer v. State, 615 So. 2d 688, 691 (Fla. 1993) (per
curiam)).

5 The State trial court’s order, which it read into the record, stated: “The defense offered and this Court considered each of the
following factors: (A) The time passing between the decision to cause the victim’s death and the time of the killing itself was
insufficient under the circumstances to allow Defendant’s cool and thoughtful consideration of his conduct. This was given no
weight. (B) It is unlikely that the Defendant would be a danger to others while serving a sentence of life in prison. This is given no
weight. (C) Defendant has shown remorse. This is given slight weight. (D) The Defendant did not plan to commit the offense in
advance, it was an act of a man out of control, and in an irrational frenzy. This was given no weight. [E] The Defendant has a long
history of mental illness. His mother and sister testified about his hospitalization as a child at the Hillcrest Institution in Alabama,
where as a teenager he received electro shock treatments and was thought to be schizophrenic. This was given slight weight. (F) As
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testified to by Dr. Michael Maher, the Defendant suffers from a disassociative disorder. This was given no weight. (G) The
Defendant suffers from seizure disorder and blackouts, but there is no evidence that any such disorder contributed to this crime.
This was given no weight. (H) The murder was the result of impulsivity and irritability. This was given no weight. (I) The
Defendant is capable of strong loving relationships. His mother, sister and former wife testified at length as to his ability to love
and be loved. He lavished affections on his ex-wife, Susan Bailey. She believed they would have still been together if not for his
mental problems. This was given slight weight. (J) The Defendant is a man who excels in a prison environment. Chaplain Fields
and Gloria Myers established this in mitigation, and Dr. Maher also testified that he would do well in the structured environment of
prison. This was given slight weight. (K) The Defendant could work and contribute while in prison, as he has done in the past. He
could teach and be an example to other prisoners not to follow the same life-course he has. This was given slight weight. (L) The
Defendant has extraordinary musical skills and is a gifted musician, according to the testimony of Chapl[a]in Fields. This was
given no weight. (M) The Defendant obtained additional education from the University of Florida while he was in prison in 1992.
This was given no weight. (N) The Defendant served in the United States Air Force and was honorably discharged in 1974. This
was given slight weight. (O) The Defendant refused workman’s compensation and wanted to work for a living despite constant
headaches and seizures he was having. This was given no weight. (P) During the time that the Defendant was on parole, he
excelled and was recommended for early termination, showing a propensity and desire to do well in the world. This was
established by his former probation officer. This was given slight weight. (Q) The Defendant was a productive member of society
after his release from prison and took care of his wife and daughter with a good job and supported the household. This was given
slight weight. (R) When notified that the police were looking for him, he did not flee, but turned himself in and otherwise offered
no resistance to his arrest. This was given slight weight. (S) The Defendant demonstrated appropriate courtroom behavior during
trial. This was given slight weight. (T) The Defendant has tried to conform his behavior to normal time after time, but has been
thwarted by his mental illness and brain disfunction. This was given slight weight. (U) The Defendant has a special bond with
children, as testified to by his sister and ex-wife. This was given no weight. (V) The Defendant has the support of his mother and
sister who will visit him in prison. This was given slight weight. (W) The Defendant can be sentenced to multiple consecutive life
sentences in addition to the sentence for first degree murder. He will die in prison and the death sentence is not necessary to protect
society. This was given no weight. (X) The totality of circumstances do not set this murder apart from the norm of other murders.
This was given no weight. (Y) Defendant might be subject to Jimmy Ryce Act involuntary commitment. This was given no weight.
(Z) The Defendant offered to be a kidney donor for his ex-wife. This was given slight weight.”

C. The Direct Appeal

Johnston appealed his convictions and death sentence to the Florida Supreme Court. He contended that one of the jurors from
his trial should have been disqualified and that his trial counsel was ineffective for not individually questioning jurors who
had exposure to pretrial publicity. See Johnston v. State, 841 So. 2d 349, 355-58 (Fla. 2002). He also contended that his
death sentence was invalid because the trial court did not instruct the sentence stage jury about, or address in its sentencing
order, the mitigating circumstance of “extreme mental or emotional disturbance at the time of the offense.” Id. at 358—61. The
Florida Supreme Court rejected each of those contentions, and it added that his death sentence was proportional to the
circumstances of his crime. Id. at 360-61.

D. The State Post-Conviction

Johnston then filed a motion for state post-conviction relief. He raised twelve claims, most of which asserted ineffective
assistance of counsel. The Florida circuit court denied relief on all of those claims. See Florida v. Johnston, Case No.
97-13379 (Hillsborough Cty. Cir. Ct. Feb. 5, 2009). Johnston appealed to the Florida Supreme Court, and while that appeal
was pending, he also filed a state habeas petition with it. The Florida Supreme Court affirmed the denial of his state
post-conviction motion and denied his state habeas petition. Johnston v. State, 63 So. 3d 730 (Fla. 2011).
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VI. THE FEDERAL DISTRICT COURT PROCEEDINGS

Having failed in state court, Johnston filed a 28 U.S.C. § 2254 petition in the Middle District of Florida, and then amended it.
In the amended petition he claimed that he was entitled to habeas relief on grounds of juror misconduct, defects in the jury
instructions and in the sentence order, and because of ineffective assistance of counsel. The district court denied his petition,
his later Rule 59(e) motion to alter or amend the judgment, and his motions for a certificate of appealability.

*635 VII. DISCUSSION

We granted Johnston a certificate of appealability on two issues: (1) whether he was denied effective assistance of counsel
because his attorneys failed to investigate and call Diane Busch as a witness at the guilt stage, and (2) whether he was denied
effective assistance of counsel because his attorneys failed to investigate and call Diane Busch as a witness at the sentence
stage. We will begin our discussion of those issues with a description of the relationship between Johnston and Busch.

A. The Facts Involving Diane Busch and Johnston

Diane Busch was a friend of Johnston for a short period of time. After meeting in the beginning of June 1997, they began
seeing each other socially. Two weeks later, Busch fell ill and was admitted to the intensive care unit for treatment. She was
in the hospital for four months. Johnston continued seeing Busch for a few weeks while she was in the hospital, but their
relationship ended shortly before he murdered LeAnne Coryell in August of that same year.

After the police arrested Johnston on August 21, Detective Taylor interviewed Busch at the hospital four days later.
According to Detective Taylor, Busch told her that she had started dating Johnston after meeting him at church, and that he
was “very polite and nice to her.” Busch recounted how he was “overly anxious to please, even offering to watch her children
for her,” and that she had called Johnston when she suffered an asthma attack and needed to go to the hospital.

Things changed, however, after Busch was admitted to the hospital. Johnston began acting possessive of her and became
“verbally abusive to her family and the nurses.” When Busch “finally realized how out of control things were getting, she
requested that Johnston not be permitted to enter her ICU room any longer” and asked the hospital staff to stop accepting his
phone calls to her.

After interviewing Busch, Detective Taylor interviewed her mother and sister and three of the nurses who had treated Busch.
They told her that Johnston was controlling, would not abide by hospital rules, had threatened the nurses, had threatened
Busch’s parents, and had threatened her friends. Each nurse recalled instances in which Johnston had made sexual comments
or advances toward Busch while she was heavily medicated and they were attempting to treat her. One of them told Detective
Taylor how she had once found Johnston on top of Busch in the hospital bed while the medical alarms were going off, and
when the nurses tried to attend to her, Johnston wouldn’t allow them to do it. Only a nurse’s threat to call hospital security
got him to leave. All three nurses told the detective that they were uncomfortable around Johnston, and two of them were so
disturbed by his behavior that they asked hospital security to walk them to their cars at the end of their shifts.

Busch’s mother told Detective Taylor that she had met Johnston for the first time at the hospital and was “very upset over his
behavior, his language, and his treatment of Diane and the nurses.” She told her that Johnston had used Busch’s car while
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Busch was in the ICU. She also told her about finding in the car while Johnston was using it a bag containing “a pair of
surgical gloves, an elastic type wristband, and a knife ... with an approximate 2 [inch] pointed blade.” Busch’s mother had
filed a report with the Sheriff’s Office about the bag and its contents, but the Sheriff’s Office took no action after determining
that “no crime had been committed.”

*636 Diane Busch’s sister told Detective Taylor that Johnston took Busch’s “vehicle without anyone’s permission and that
Diane was very heavily medicated at the time.” The family “had to request the vehicle back from Johnston.” She remembered
that in response Johnston “threw the keys at her parents.” Three weeks later, Detective Willette interviewed Busch over the
phone. She told him that Johnston had used her car while she was in the hospital, but that “he did not have permission” to do
$0.

After those interviews, the State listed Diane Busch as a witness who might have information relevant to the case. It gave that
list, along with a copy of the detective reports, to the defense team before trial. Defense counsel gave those documents to
Johnston, and Johnston reviewed them and gave his attorneys written notes about them.

In those notes Johnston wrote that there was “[a] lot of history” between himself and Busch, and she “need[ed] to be
interviewed by herself.” He explained that he “stayed with her for 15 days and nights and saved her life 3 times.” He claimed
that while he was “very protective of her” in the hospital, it was “not to the point where [he] was rude to others.” He also
noted that the “deposition [he] gave for her divorce [would] more closely explain the role [he] played in her life.” He listed
her phone number and added her name to two lists of potential witnesses. One list was: “Witnesses to the fact that we drove
their cars on dates and not mine. The same as I did w/ Leanne.” The second list was: “Women I had personal relationships
with.”

Johnston testified during state post-conviction proceedings that he didn’t just give his attorneys notes about Busch, he
discussed her with his defense team several times before trial. He recalled telling them that he “protected her and her
possessions,” that he “took ten thousand dollars of hers” and “watched over it in her house,” and that he “gave all of [it] back
to her when the proper time came.” Although there are no records corroborating those discussions, one of his former
attorney’s handwritten notes reflect that Johnston showed her “the depo from Diane Busch’s divorce/custody case,” told her
that “he had been with Diane when she was ill” and “helped her out,” and said that he was “trying to have positive
relationships [with] women” and “wanted to overcome his past behavior.”

Neither of the attorneys who represented Johnston at trial (one was lead counsel during the guilt stage and the other during
the sentence stage) contacted Diane Busch to investigate whether she would be a favorable witness. Johnston’s lead attorney
at the guilt stage said he could not remember who Busch was or whether he ever spoke with her. And Johnston’s lead
attorney at the sentence stage stated that because Johnston never told him about Busch, he did not attempt to contact her.

During state post-conviction proceedings, Busch testified that had defense counsel reached out to her, she could (and would)
have testified on Johnston’s behalf. She denied that Johnston was verbally abusive to her family and claimed not to recall
telling the nurses or the detectives that he was. She also claimed that she did not recall telling anybody that she thought things
were “getting out of control” or requesting that Johnston be banned from visiting or calling her in the ICU.

Instead, Busch testified in the state post-conviction proceeding that while she was in the hospital, Johnston “managed all of
[her] medical care” and that “[h]is role was nothing short of a caring, loving individual wanting the best possible care for the
success of recovery.” She even went as *637 far as crediting Johnston with saving her life. She explained that “nobody in the
hospital would listen to the pain [she] was in” and that “by the minute [she] was failing.” Johnston “was very, very concerned
and protective and listened to everything that [she] said.” He was “the only one that shook people up and gave attention to”
the fact that her “organs were shutting down.” She claimed that he “got [her] to another hospital and orchestrated the doctors
to coordinate what [was] going on,” and “complete[ly] manage[d]” the situation. “Without him,” she thought, “[she] would
have died.”

Busch also testified that on her second day in the ICU, she asked Johnston to help her remove $10,000 from her home so that
her estranged husband could not take it. Johnston agreed and went to Busch’s house with one of her friends. He retrieved the
money from under Busch’s mattress, counted it, and gave it to the friend, who immediately deposited the money into her own
bank account for safekeeping. Busch added that while she was in the hospital, Johnston had access to her vehicle, her credit

App 014



Johnston v. Secretary, Florida Department of Corrections, 949 F.3d 619 (2020)
28 Fla. L. Weekly Fed. C 810

cards, and her home, and he never stole from her.

Busch acknowledged that her family made her cut off all contact with Johnston when they became involved with her care and
that they retrieved her personal belongings from him. But she asserted that her family took those steps not because they were
upset with Johnston’s behavior in the hospital, but because they found out about his violent past and did not want him around
her. Busch also testified that while watching the news in the hospital, she saw that law enforcement was looking for Johnston
in connection with the Coryell murder (based on an ATM photo of him) and in response she called the Crimestoppers number
to identify him.

During cross-examination, the State asked Busch about some statements she had made to either the prosecutor or detectives
before trial about a sexual encounter she had with Johnston:

Q: [D]idn’t you [state] that you were shocked and frightened either during or as a result of Mr. Johnston’s behavior during
[a] sexual encounter?

A:1don’trecall saying that. But I was in an 18-year stale marriage, and the encounter was different.

Q: And do you recall [stating] that the defendant used phrases that shocked you such as, excuse my language, bitch and
fucking bitch?

A:1don’trecall exactly.
Q: Do you recall indicating that the defendant turned into a mean character during that encounter?
A:1don’t recall.

Q: Do you recall [stating] in words or substance, because I don’t know if this is a direct quote or my interpretation as I’m
writing my notes, that the defendant either loved or was enamored or obsessed with the buttock area?
A:1don’trecall.®

6 When asking Busch about these statements, the prosecutor said he was reading from his notes about her pretrial deposition. But
neither his notes, nor a transcript of any pretrial deposition, is in the record. During oral argument before us, the attorney for the
State said that it is unlikely that there ever was a pretrial deposition, and that the prosecutor was probably reading from notes about
a pretrial interview of Busch by the police.

On redirect, Johnston’s post-conviction attorney asked Busch if she remembered “any instance when Ray Lamar Johnston
frightened [her] in any manner or mistreated [her] in any way.” She answered, “[n]o.” Later Johnston’s attorney asked if
there was anything that she had “left out” that she “wish[ed] to comment on.” She *638 responded: “As I sit here in reflection
of the encounter that I had with Mr. Johnston ten years ago sexually, to this date, that encounter is not unusual. I feel that it’s
kind of the norm of a lot of gentlemen, so I just wanted to add that.”

B. The Two Claims Relating to Diane Busch

In his state post-conviction motion, Johnston claimed that it was ineffective assistance of counsel not to investigate what
Diane Busch could testify to and not to call her as a witness at both the guilt and sentence stages of trial. As for the guilt
stage, he claimed that Busch’s testimony about how he did not steal the $10,000, her credit cards, or her car would have
undermined the State’s theory that he murdered LeAnne Coryell in part for monetary gain. And as for the sentence stage, he
claimed that Busch’s testimony about how he cared for her and saved her life in the hospital would have provided powerful
non-statutory mitigating evidence and swayed the jury not to impose the death penalty.
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The Florida trial court rejected both claims and denied Johnston’s post-conviction motion. The Florida Supreme Court
affirmed. Johnston v. State, 63 So. 3d 730, 741 (Fla. 2011). It held that Johnston’s trial counsel was not deficient in failing to
investigate and call Busch as a witness “[g]iven the slight value of her proffered testimony and the likelihood that it would
have opened the door to the prosecution’s highly damaging cross-examination and impeachment evidence.” Id.

We review a state court’s denial of a claim on the merits only to determine if the state court’s decision (1) “was contrary to,
or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the
United States,” or (2) “was based on an unreasonable determination of the facts in light of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d)(1)—(2).

There are two showings that a petitioner must make to have a valid ineffective assistance of counsel claim: deficiency and
prejudice. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Where a state court denies
an ineffective assistance of counsel claim for failure to show that counsel performed deficiently, without reaching the
prejudice issue, we may skip over the deficiency issue and deny the claim if we determine for ourselves that the petitioner has
not established prejudice. See Rompilla v. Beard, 545 U.S. 374, 390, 125 S.Ct. 2456, 162 L.Ed.2d 360 (2005) (“Because the
state courts found the representation adequate, they never reached the issue of prejudice, and so we examine this element of
the Strickland claim de novo.”); Reaves v. Sec’y, Fla. Dep’t of Corr., 872 F.3d 1137, 1151 (11th Cir. 2017); Ferrell v. Hall,
640 F.3d 1199, 1224 (11th Cir. 2011).

That is the course we will follow here. We will not pass on the Florida Supreme Court’s decision that counsel did not
perform deficiently regarding Diane Busch as a potential witness at the guilt or sentence stage because, even if they did,
Johnston cannot show prejudice. That is true as to both stages.

To show prejudice, the petitioner must establish that his counsel’s errors were so serious that they deprived him of a fair trial
or sentence proceeding, or in other words, one whose result is reliable. Strickland, 466 U.S. at 686—87, 104 S.Ct. 2052. That
occurs if there is a “reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different.” Id. at 694, 104 S.Ct. 2052. And “reasonable probability” *639 means “a probability sufficient to
undermine confidence in the outcome.” Id. In gauging that, we must consider “the totality of the evidence before the judge or
jury.” Id. at 695, 104 S.Ct. 2052.

1. The Guilt Stage Ineffective Assistance of Counsel Claim

Johnston contends that if trial counsel had called Diane Busch at the guilt stage, there is a reasonable probability that the jury
would have found him not guilty of murdering LeAnne Coryell. See Strickland, 466 U.S. at 694-95, 104 S.Ct. 2052.
Johnston cannot make that showing.

We begin by noting an intriguing question arising from the fact that during the sentence stage Johnston took the stand and
under penalty of perjury confessed that he had murdered Coryell. (He hoped that strategy would make a favorable impression
on the jury and help him escape a death sentence, but it did not.) The question is whether his confession at the sentence stage
washes back to the prejudice determination regarding the guilt stage ineffective assistance of counsel claim he is pursuing.
The prejudice inquiry, after all, is “focuse[d] on the question whether counsel’s deficient performance renders the result of
the trial unreliable or the proceeding fundamentally unfair.” Lockhart v. Fretwell, 506 U.S. 364, 372, 113 S.Ct. 838, 122
L.Ed.2d 180 (1993).

One could certainly argue that a guilty verdict is not an unreliable result and a conviction is not fundamentally unfair where
the defendant has taken the stand in a later stage of the same trial and under oath voluntarily confessed that he is guilty of the
crime. As intriguing as that question is, we have no need to answer it. Even disregarding entirely Johnston’s sentence stage
confession, he has not carried his burden of establishing that if Diane Busch had testified at the guilt stage, there is a
reasonable probability that the jury would not have convicted him of murdering Coryell.
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This claim of ineffective assistance of counsel at the guilt stage is related to the prosecution’s theory at trial that Johnston’s
motive for murdering Coryell was that he needed money, which he obtained by using her ATM card and PIN after he killed
her. Busch testified at the state post-conviction hearing about Johnston helping her get $10,000 from her house while she was
bedridden in the hospital. Johnston argues that her testimony undermines the motive the prosecution put forward because if
he had been desperate for money he would have stolen that $10,000. Motive ““is not an essential element of the crime of first
degree murder and a person may be convicted of this crime even if no motive is established.” See Bedoya v. State, 779 So. 2d
574, 578 (Fla. 5th DCA 2001). In any event, the testimony that Busch could have given as a guilt stage witness would not
have refuted the prosecution theory that Johnston needed money and killed Coryell to get it.

According to Busch, in order to keep her estranged husband from getting it, she wanted $10,000 that she had hidden under
her mattress put into a bank. She could not move the money because she was in the ICU. So she asked Johnston and a woman
who was a friend of hers to do it for her. They agreed and went to Busch’s house. Johnston got the money from under
Busch’s mattress, counted it, and gave it to Busch’s friend who was standing there, and who immediately deposited the
money into her own bank account for safekeeping. Busch added that while she was in the hospital, Johnston had access to her
vehicle, her credit cards, and her home, but he never stole from her.

*640 Testimony that Johnston did not steal the $10,000 from Busch would not have persuaded a jury that he did not need
money. First, when Johnston had temporary access to Busch’s money, credit cards, and car, he was trying to establish a
romantic relationship with her. That gave him an incentive not to steal from her; had he stolen from her, Busch surely would
have broken things off with him, not to mention reported him to law enforcement. By contrast, Johnston was not having a
relationship with Coryell; they were strangers, and he had no incentive to be nice to her.

Second, even if Johnston had been willing to jeopardize his budding relationship with Busch by stealing from her, he would
have known that he could not get away with it. Busch sent Johnston to get the $10,000 cash and to see that it was deposited in
a bank. If he had stolen any of it she would have known. Johnston was accompanied by another friend of Busch’s who stood
by as he removed the money from under the mattress and counted it. She would have known if he had stolen it and would
have reported the theft to Busch or the police, or both. There is no way Johnston could have prevented Busch from knowing.
Busch, after all, had sent Johnston and her friend to her home together while she stayed in the ICU where she was surrounded
by hospital staff.

As for Busch’s credit cards and her car, she and her family knew that Johnston was driving her car while she was in the
hospital, and Busch knew that he had access to her credit cards. Had he stolen either the credit cards or the car, he would have
been identified as the thief in no time. The point is that the fact Johnston did not steal from a woman he had a relationship
with when he almost certainly would have been caught does not mean that he did not have a need for money that motivated
him to rob and kill a stranger when he had a chance of not getting caught.

Besides, the evidence proved beyond any doubt that Johnston did badly need money. In 1997, the year in which Coryell was
murdered and robbed, Johnston was “in and out of work.” That year alone he had written 53 insufficient funds checks,
resulting in $1,537 in fees. The month before the crime Johnston had prepared an affidavit for use in his divorce proceeding
stating that his monthly expenses ($1,709) exceeded his total monthly income ($1,680). One of his roommates had to loan
him money. On the night of the murder, when Johnston had only $53.55 in his bank account, one of his roommates had
dunned him for the $163.92 he owed for his share of the cable and phone bills. After Coryell was murdered and her ATM
card was used to get cash, Johnston paid the roommate in cash part of what he owed.

It is undisputed that Johnston used Coryell’s ATM card to obtain $500 within an hour and a half after she was murdered. And
he unsuccessfully attempted to use it to make three more withdrawals that night, all within minutes after successfully
withdrawing the $500. It is also undisputed that at 7:27 a.m. the morning after the murder Johnston used Coryell’s ATM card
to withdraw another $500 from her bank account. And he then used the ATM card four more times in the next four minutes
that same morning in unsuccessful attempts to get $500 more, then $500 more, then $100 more, and then $500 more.
Johnston was desperate for money. Nothing that Diane Busch could say about Johnston not stealing from her two months
earlier could change the fact that he had a motive for robbery on the night Coryell was murdered. There is no reasonable
probability that if Busch had testified the jury would not have convicted Johnston of the murder.
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*641 2. The Sentence Stage Ineffective Assistance of Counsel Claim

The theory underlying Johnston’s sentence stage claim is that Diane Busch would have been a powerful mitigating witness
because she would have testified about their brief relationship and spoken in glowing terms about everything that he did for
her while she was hospitalized. In her state post-conviction testimony she described how, while she was in the hospital,
Johnston “managed all of [her] medical care” and “[h]is role was nothing short of a caring, loving individual wanting the best
possible care for the success of recovery.” She even credited Johnston with saving her life. She explained that “nobody in the
hospital would listen to the pain [she] was in” and that “by the minute [she] was failing.” Johnston, she believed, “was very,
very concerned and protective and listened to everything that [she] said.” He was “the only one that shook people up and
gave attention to” the fact that her “organs were shutting down.” She claimed that he “got [her] to another hospital and
orchestrated the doctors to coordinate what [was] going on,” and “complete[ly] manage[d]” the situation. “Without him,” she
thought, “[she] would have died.”

Johnston argues that, in spite of all of the violent crimes he has committed against women throughout his adult life,
culminating in his brutal murder of Coryell, Busch’s favorable testimony could have turned everything around for him in the
sentence stage.

To decide whether there is a reasonable probability of a different sentencing result if Busch had testified as a mitigation
witness for Johnston, we combine the evidence that was not presented with the evidence that was presented at both stages of
the trial. Then we reweigh the totality of the mitigating circumstances against the totality of the aggravating circumstances.
See Williams v. Taylor, 529 U.S. 362, 397-98, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (explaining that we must consider
“the totality of the available mitigation evidence — both that adduced at trial, and the evidence adduced in the habeas
proceeding” and then “reweigh[ ] it against the evidence in aggravation”); see also Porter v. McCollum, 558 U.S. 30, 41, 130
S.Ct. 447, 175 L.Ed.2d 398 (2009). But there is another, important, aspect of the analysis.

In reweighing the aggravating and mitigating circumstance evidence to gauge prejudice, we must take into account any
unfavorable evidence that could have come in if the additional mitigating evidence had been presented. See Wong v.
Belmontes, 558 U.S. 15, 20, 130 S.Ct. 383, 175 L.Ed.2d 328 (2009) (per curiam) (explaining that “it is necessary to consider
all the relevant evidence that the jury would have had before it if [the petitioner] had pursued the different path — not just the
mitigation evidence [the petitioner] could have presented, but also the [aggravating] evidence that almost certainly would
have come in with it”); Jones v. Sec’y, Fla. Dep’t of Corr., 834 F.3d 1299, 1313 (11th Cir. 2016) (finding no prejudice
because if the witness had testified at the sentence stage about the defendant’s mental illness, “that testimony would have
opened the door to a significant body of unfavorable and damaging evidence”). And when reweighing the circumstances, we
focus on their weight, rather than their sheer number. Boyd v. Allen, 592 F.3d 1274, 1302 n.7 (11th Cir. 2010).

For more than forty years it has been established Eighth Amendment law that a defendant convicted of a capital crime has the
constitutional right to put before the jury as a mitigating circumstance “any aspect of a defendant’s character or record and
any of the circumstances *642 of the offense that the defendant proffers as a basis for a sentence less than death.” Lockett v.
Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978). But nothing in the Constitution requires juries to look in
only one direction. Just as the circumstances of the crime and the defendant’s character may weigh in favor of a life sentence,
they may also weigh in favor of a sentence of death. The defendant’s character can be shown in his criminal history, by the
other crimes he has committed. Tuilaepa v. California, 512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994) (noting
that a jury can consider “evidence of the character and record of the defendant” during the sentence stage); Simmons v. South
Carolina, 512 U.S. 154, 163, 114 S.Ct. 2187, 129 L.Ed.2d 133 (1994) (explaining that a defendant’s “prior criminal history”
is just one “of the many factors ... that a jury may consider in fixing appropriate punishment”). That is why we have
described what the jury heard about the brutal crimes Johnston committed against five other women before he murdered
Coryell. See Part II, above.

In making “an individualized determination” of whether a capital murderer should live or die, the circumstances of the crime
are important. Zant v. Stephens, 462 U.S. 862, 879, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983); see also Proffitt v. Florida, 428
U.S. 242, 251, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976) (upholding Florida’s capital sentencing statute in part because the
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determination of sentence “requires the trial judge to focus on the circumstances of the crime and the character of the
individual defendant”). That is why we have set out in detail how Johnston abducted, brutalized, and murdered Coryell, and
the pain and suffering he inflicted on her. See Part I, above; Payne v. Tennessee, 501 U.S. 808, 822, 111 S.Ct. 2597, 115
L.Ed.2d 720 (1991) (rejecting the idea “that the defendant, entitled as he was to individualized consideration, was to receive
that consideration wholly apart from the crime which he had committed”).

A critical part of the circumstances of the crime is the amount of harm it caused. This is not a new concept. As the Supreme
Court has explained, “the assessment of harm caused by the defendant as a result of the crime charged has understandably
been an important concern of the criminal law, both in determining the elements of the offense and in determining the
appropriate punishment.” Id. at 819, 111 S.Ct. 2597. It informs sentencing discretion. Id. at 820, 111 S.Ct. 2597. A State may
properly conclude, as Florida has, “that for the jury to assess meaningfully the defendant’s moral culpability and
blameworthiness, it should have before it at the sentencing phase evidence of the specific harm caused by the defendant.” Id.
at 825, 111 S.Ct. 2597. The specific harm to the murder victim herself is, of course, the ultimate loss — the extinction of her
life, the complete removal of self from everything she was and ever hoped to be, and the separation of her from everyone in
this existence. That is not the only lasting harm a murderer inflicts on the innocent. The harm extends beyond the murder
victim herself to the emotional suffering and loss inflicted on her family, her friends, and her community.

It is constitutionally permissible and appropriate for a jury to consider all of that harm when arriving at a proper sentence. See
Jones v. United States, 527 U.S. 373, 395, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999) (“[T]he Eighth Amendment ... permits
capital sentencing juries to consider evidence relating to the victim’s personal characteristics and the emotional impact of the
murder on the victim’s family in deciding whether an eligible defendant should receive a death sentence.”) (plurality *643
opinion). As the Supreme Court explained in its Payne decision, victim impact evidence is a good “form or method of
informing the sentencing authority about the specific harm caused by the crime in question.” 501 U.S. at 825, 111 S.Ct. 2597.
It shows “the loss to the victim’s family and to society which resulted from the defendant’s homicide,” id. at 822, 111 S.Ct.
2597, and it illustrates the “full reality of human suffering the defendant has produced.” Booth v. Maryland, 482 U.S. 496,
520, 107 S.Ct. 2529, 96 L.Ed.2d 440 (1987) (Scalia, J., dissenting).

Justice Souter, concurring in the Payne decision, explained it this way: “Murder has foreseeable consequences. When it
happens, it is always to distinct individuals, and, after it happens, other victims are left behind.” 501 U.S. at 838, 111 S.Ct.
2597 (Souter, J., concurring). “Every defendant knows,” he continued, “that the life he will take by his homicidal behavior is
that of a unique person, like himself, and that the person to be killed probably has close associates, ‘survivors,” who will
suffer harms and deprivations from the victim’s death.” Id. It is therefore “morally both defensible and appropriate to
consider such evidence when penalizing a murderer, like other criminals, in light of common knowledge and the moral
responsibility that such knowledge entails.” Id. at 839, 111 S.Ct. 2597.

For whatever reason, prosecutors don’t always put in victim impact evidence. But the ones in this case did. They introduced
extensive evidence about LeAnne Coryell’s character and about the survivors she left behind. Her father, her employer, and
her pastor all testified that LeAnne was a model parent, daughter, sibling, employee, coworker, and parishioner. They
described her as “passionate,” “intelligent,” “social,” “positive,” “loving,” and “warm.” They recounted all that she had done
for her little daughter Ansley and for others, and they recounted all that she was planning to do. For example, her pastor
testified that just weeks before she was murdered, she had visited him to “discuss how she could get even more involved in
the ministries of the church and how her life could be used in an even greater way to make a difference in this world.” Her

father and her employer told the jury what a bright future she had both in her personal and her professional life.

The testimony of LeAnne’s father painted a heartbreaking picture about the pain her family had suffered and continues to
suffer as a result of her horrific death. He told the jury about how the death of his daughter devastated her family. About how
he, his wife, and two sons “no longer hear the front door open with the greeting” from LeAnne and “the giggling” of Ansley.
About how there are “[n]o more nightly phone calls to discuss the day[’]s happenings.” “No more visits” to her apartment.
“No more family outings.” “Just a missing void of one sixth of what was a close knit family.”

Her father also told the jury about how LeAnne’s six-year-old daughter, Ansley, was with him and his wife when the police

came to his house with the news that LeAnne had been murdered. He described how difficult it was to tell a child that young
she would never see her mother again.
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LeAnne’s father also recounted for the jury how her death has caused her one brother to become “an angry young man” and
her other brother to withdraw from some of life’s everyday experiences. How it has caused her mother “to become an
emotional basket case,” and how it has caused him to become a “sarcastic and caustic old man long before [his] time.” He
spelled out for the jury that he and his wife will have to suffer for “approximately twenty-five *644 years,” that LeAnne’s
brothers will have to suffer for “approximately fifty years,” and that “little Ansley can expect to live with this loss of her
mother about seventy-five years.” And “[t]hat’s a long, long time. In fact, it’s a lifetime.” His final words to the jury were
that his family’s loss was “great — Ansley’s loss even greater,” and that he doubted “that any of the family will ever recover
from the shock of that knock on the door in the early morning hours of August 20, 1997.” The murder of LeAnne left an
awful hole in the lives of her brothers, parents, six-year old daughter, church, and community.

Evidence about all of that loss was before the jury and weighed heavily in favor of a death sentence. And there was more, of
course. The jury also heard the details of Johnston’s brutal abduction, assault, and murder of LeAnne. See Part I, above. The
jury heard about his attack on Judy Elkins and his rape of Susan Reeder and his assault of Julia Maynard and his armed
kidnapping of Carolyn Peak and his robbery and sexual assault of the Alabama store clerk.” See Part II, above. And the jury
heard everything Johnston had to say about those crimes when he took the stand at the sentence hearing, including his
matter-of-fact confessions as well as his dismissals of his horrific attacks on one woman after another as “the same old thing,
the same old story, same old action.” See pages 630-33, above. They heard Johnston refer dismissively to his abduction,
robbery, and murder of LeAnne as “stupid stuff.” See page 631-32, above. Not terrible, horrible, vicious crimes, but merely
“stupid stuff.”

7 The jury did not hear any evidence about Johnston’s brutal assault and murder of Janice Nugent six months before he brutally
raped and murdered LeAnne. He has since been convicted for murdering Nugent. Johnston, 863 So. 2d 271. If there were a future
trial in this case the prosecution likely could present evidence about Johnston’s murder of Nugent.

To overcome the extensive and weighty aggravating circumstances in this case Johnston would have had to introduce equally
powerful mitigating circumstances. See Ray v. Ala. Dep’t of Corr., 809 F.3d 1202, 1210-11 (11th Cir. 2016) (concluding
petitioner could not show prejudice despite “profound and compelling” mitigating evidence because of the “heinous nature of
the offense and prior convictions”). He did not. During the sentence stage Johnston called four mental health experts, three
family members, and five other character witnesses. See Part V.B, above. He also testified himself. See id.

We know that the jury did not find Johnston’s mitigating circumstance evidence compelling when compared to the facts of
the crime, his violent criminal history, and other aggravating circumstances because they heard all of it and still unanimously
sentenced him to death. The addition of the Diane Busch evidence would not have been strong enough to tip the scale in
Johnston’s favor. In fact, when all was said and done, it probably would have caused him more harm than good.

Had defense counsel called Diane Busch as a mitigation witness, the prosecutor would have had the opportunity to
cross-examine her and call rebuttal witnesses. See Dawson v. Delaware, 503 U.S. 159, 167-68, 112 S.Ct. 1093, 117 L.Ed.2d
309 (1992) (explaining that if a capital defendant introduces “good” character evidence, the State is entitled to introduce
“bad” character evidence in rebuttal); Chandler v. United States, 218 F.3d 1305, 1321 (11th Cir. 2000) (explaining that
calling character witnesses could be “counterproductive” because it “might provoke harmful cross-examination *645 and
rebuttal witnesses”). That would have allowed the prosecution to add more courses of damaging facts to the wall of
aggravating evidence it had already built against Johnston.

If trial counsel had called Busch as a witness at the sentence stage, as petitioner insists he should have, the prosecutor could
have cross-examined her regarding statements she had made about Johnston’s behavior when she was interviewed by
Detective Taylor and again by Detective Willette while she was in the hospital. According to the detectives’ reports, she
made a number of statements to them that were extremely unfavorable to Johnston and that contradicted the good things she
would have had to say in her direct testimony about his good nature and character. See pages 635-37, 637-39, above.

In the state post-conviction hearing, Busch testified that she did not recall either of the interviews happening, and when asked
about each statement testified that she did not recall making it. Under Florida law, if a witness “denies making or does not
distinctly admit making the prior inconsistent statement, extrinsic evidence of such statement is admissible” for impeachment
purposes. Pearce v. State, 880 So. 2d 561, 570 (Fla. 2004). If Busch had been called as a witness for Johnston at the sentence
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hearing and had testified on cross-examination that she did not recall making those derogatory statements about him, the
detectives could have testified to her prior inconsistent statements. Their testimony would have impeached her own testimony
and undermined anything good that she had to say about Johnston.

In addition to destroying Busch’s credibility by cross-examining her about her inconsistent prior statements, the prosecutor
would have been able to bring out why Busch’s family had made her cut all of her ties to Johnston. She testified in the state
post-conviction proceeding that her family had made her quit seeing him because of his violent past. The prosecutor would
have presented the fact that Busch identified Johnston to law enforcement after learning of LeAnne’s murder. And if Busch
had testified at the sentence hearing about how kind Johnston had been to her, the prosecutor surely would have asked Busch
about her prior statements concerning her sexual encounter with Johnston, which cast Johnston in an entirely negative light.
She testified in the state post-conviction hearing that she did not recall those statements. That would have opened the door for
the prosecutor to introduce evidence of Busch’s statement that during sex Johnston turned into a “mean character,” called her
a “bitch” and “fucking bitch,” and was “enamored or obsessed with the buttock area.” Which would have undermined
Busch’s testimony and would have been devastatingly harmful to Johnston.

In addition, the prosecutor would have been able to call as witnesses all of the people Detective Taylor interviewed
concerning Johnston’s behavior while he was with Busch in the hospital. The testimony of the ICU nurses and Busch’s
mother and sister would have all corroborated the negative statements that Busch made about Johnston to Detective Taylor.
They could have testified, as they stated in their interviews with Detective Taylor, that Johnston was controlling, that he
would not abide by the hospital’s rules, that he threatened the nurses, and that he threatened Busch’s parents and friends.

Even worse, the nurses also could have recounted to the jury that Johnston made sexual comments and advances toward
Busch while she was lying in a hospital bed in the ICU, sick and heavily medicated. Nurse Davis could have testified, as she
told Detective Taylor, that on one occasion *646 she even found Johnston lying on top of Busch while Busch’s medical
alarms were going off, and that when the nurses tried to attend to Busch he would not allow them to do it. She could have
testified that once when he was interfering with Busch’s care she asked Johnston to leave and he refused and was abusive.
She had to threaten to call security to force him to get out. And she could have testified, as Nurse Anderson would have, that
the nurses asked security to escort them to their cars because of Johnston’s abusive behavior and the threats that he made to
them, to Busch’s parents, and to Busch’s friends.

Not only that, but if the defense had attempted to inject Johnston’s “good deeds” toward Busch, her mother could have told
the jury that Johnston started using her daughter’s car like it was his own while she was in the hospital. And her mother also
might have been permitted to recount how, after Johnston used her daughter’s car, she found in the back seat a paper bag
containing a pair of surgical gloves, an elastic wristband, and a knife. After all, the jury had heard from a number of other
witnesses that Johnston had used a knife when attacking Judy Elkins, had used a knife when attacking Susan Reeder, had
used a knife and surgical gloves when attacking Julia Maynard, and had used a knife and surgical gloves when attacking
Carolyn Peak. See Part II, above.

And Busch’s sister could have testified that Johnston not only did not have the family’s permission to use Busch’s car, as he
had been doing, but he also was so enraged when they asked for him to give it back that he threw the keys at her parents,
even as they were attending to their daughter in the ICU.

It is no wonder Johnston’s sentence stage attorney, after hearing all of that evidence come out during the state post-conviction
proceedings, stated: “The testimony from this woman would have been bad, ... very bad, based on what’s in [Detective
Taylor’s] report.” He was emphatic that if he had investigated using Busch as a witness, he wouldn’t have called her. He
recognized that the net effect of putting Diane Busch on the stand at the sentence stage would have made a bad situation even
worse for Johnston. It would have opened more doors leading to a death sentence.

Any favorable testimony that Diane Busch might have given if she had been called as a witness was open to impeachment
with her prior statements to detectives, as we have already discussed. Not only that, but as the Supreme Court said in another
case, it “would have triggered admission of ... powerful ... evidence in rebuttal,” which “would have made a difference, but in
the wrong direction.” Wong, 558 U.S. at 22, 130 S.Ct. 383. And what we have held in another case fits here as well:
“Prejudice is ... not established when the evidence offered in mitigation is not clearly mitigating or would open the door to
powerful rebuttal evidence.” Ledford v. Warden, GDCP, 818 F.3d 600, 649 (11th Cir. 2016). Busch’s testimony would have
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opened the door to a lot of evidence harmful to Johnston instead of altering the sentencing balance in favor of him.

The brutal details of Johnston’s abduction, beating, and murder of LeAnne, the lifelong pattern of his violent attacks against
other women, and the victim impact evidence about the devastating loss suffered by the family members and friends LeAnne
left behind still weigh overwhelmingly in favor of a death sentence. See Krawczuk v. Sec’y, Fla. Dep’t of Corr., 873 F.3d
1273, 1297 (11th Cir. 2017) (concluding that there was no reasonable *647 probability of a different result given the
“substantial weight due to aggravation”).

VIII. CONCLUSION

Because Johnston has not shown that his counsel’s failure to investigate and call Diane Busch as a witness prejudiced his
defense at either the guilt or sentence stage, we affirm the district court’s denial of his ineffective assistance claims.

AFFIRMED.

MARTIN, Circuit Judge, concurring in the result:

I agree with the majority’s decision to affirm the District Court’s dismissal of Mr. Johnston’s ineffective assistance of
counsel claim. Mr. Johnston failed to show he suffered prejudice from the exclusion of Ms. Busch’s testimony in both the
guilt phase and penalty phases of his trial.

All Citations

949 F.3d 619, 28 Fla. L. Weekly Fed. C 810

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Case: 14-14054 Date Hileof 4)1/06/2019 Page: 1 of 3

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 14-14054-P

RAY LAMAR JOHNSTON,
Petitioner - Appellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents - Appellees.

Appeal from the United States District Court
for the Middle District of Florida

‘Before: ED CARNES, Chief Judge, MARTIN, and ROSENBAUM, Circuit Judges.
BY THE COURT:

Appellant’s motion for reconsideration of the October 9, 2019, panel order denying
motion to remand this case to the district court or, in the alternative, to expand the certificate of
appealability and to allow supplemental briefing and motion to stay appellate proceedings is

DENIED.
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Case: 14-14054 Date Hiedf 4)1/06/2019 Page: 2 of 3

MARTIN, Circuit Judge, concurring in the result:
[ recognize that we are bound by our precedent holding that Hurst v. Florida,

577U.S. 136 S. Ct. 616 (2016) is not retroactive. See Knight v. Fla. Dep’t of

Corr.; 936 F.3d 1322, 1337 (11th Cir. 2019). For that reason, I concur in the
Majority’s decision to deny Mr. Johnston’s motion for reconsideration.

Nonetheless, I write separately because I share the concerns expressed by
Justice Sotomayor in her dissent from the denial of certiorari in Reynolds v.
Florida, 586 U.S. ___, 139 S. Ct. 27, 32-36 (2018) (Sotomayor, J., dissenting from
the denial of certiorari). Following the Supreme Cburt’s decision in Hurst, the

Florida Supreme Court has consistently concluded that any claim of error pursuant

to Hurst is harmless if the jury unanimously recommended a sentence of death.

See Reynolds v. State, 251 So. 3d 811, 815, 818 (Fla.) (per curiam), cert. denied
586 U.S. ___, 139 S. Ct. 27 (2018); Davis v. State, 207 So. 3d 142, '174—75 (Fla.
2016) (per curiam). It is particularly troubling that, “[b]y concluding that Hurst
violations are harmless [when] jury recommendations were unanimous, the Florida
Supreme Court transforms those advisory jury recommendations into binding
findings of fact.” Reynolds, 139 S. Ct. at 33 (Sotomayor, J., dissenting) (quotation
marks omitted). 1 therefore subscribe to Justice Sotomayor’s view that this line of
cases from the Florida Supreme Courf raises substantial Eighth Amendment

concerris and may be invalid under Caldwell v. Mississippi, 472 U.S. 320, 105 S.
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Ct. 2633 (1985), in which the Supreme Court held “it is ‘constitutionally
impermissible to rest a death sentence on a determination made by a sentencer who
has been led to believe that the responsibility for determining the appropriateness
of the defendant’s death rests elsewhere.’” Reynolds, 139 S. Ct. at 33 (quoting
Caldwell, 472 U.S. at 328-29, 105 S. Ct. at 2639); see id. at 35 (“I would grant

review to decide whether the Florida Supreme Court’s harmless-error approach is

valid in light of Caldwell.”). Like Justice Sotomayor, I believe “the stakes in
capital cases are too high to ignore such constitutional challenges.” Id. (quotation
marks omitted). So, while I concur in the denial of Mr. Johnston’s motion for
reconsideration, I am concemed that this precedent raises serious constitutional

concerns for petitioners asserting Hurst claims.
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April 13, 2017

Via Electronic and U.S. Mail
Subject: Content Analysis of Joknston v. State

David D. Hendry, Esquire

Capital Collateral Regional Counsel-Middle
12973 N. Telecom Parkway

Temple Terrace, FL 33637

Dear Mr. Hendry:

You have asked me to evaluate the trial transcript of the sentencing phase in Johnston v. State 841
So.2d 349 (2002) from a social science perspective based on guidance derived from Caldwell.! A
simple method of applying a non-legal perspective to this transcript is to conduct a content analysis
of the text in terms of two principles in Caldwell which frame the inquiry you seek:

“It is constitutionally impermissible to rest death a sentence on a determination made by a
sentencer who has been led to believe that responsibility for determining the
appropriatcness of defendant’s death rests elsewhere.”?

“There are specific reasons to fear substantial unreliability as well as bias in favor of death
sentences where there are state-induced suggestions that the sentencing jury may shift its
sense of responsibility to an appellate court.”

The results of this analysis are summarized in Table 1, attached at Tab A.

Method. “Content Analysis” is a methodology common to many disciplines in the social and
bebavioral sciences including Sociology, Psychology, Social Psychology, Information and Library
Sciences. Typically, it is used for the evaluation of text, video, audio and other observational data
and may include both qualitative, quantitative and mixed modes of research frameworks.* At its
most fundamental level, the technique provides a systematic means of codifying and counting
references based on explicit coding standards executed by multiple coders. “Basic content analysis

L Caldwell v. Mississippi 472 U.S, 320 {1985).

 Caldwell v. Mississippi, 472 U.S. at 328 (1985).

3 Caldwell v. Mississippi, 472 U.S. at 330 (1985).

*White, M., & Marsh, E. (2006}, Content Analysis: A Flexible Methodology, Library Trends, 55{(1 Summer); or,
Babbie, E. R. (2007}, The Basics of Social Research (4th ed., p.416), Beimont: Wadsworth Publications.
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Content Analysis of Johnston v. State 2

relies mainly on frequency counts of low-inference events that are manifest or literal and that do
not require the researcher to make extensive interpretive judgements.”

A panel of four coders read the frial transcript and recorded observations which fit any of the
following categories derived from Caldwell:

* Any suggestion the jurors might make with respect to the ultimate recommendation for
punishment can be corrected on appeal by the sitting judge, appellate court or executive
decision-making; or,

e Any suggestion that only a death sentence and not a life sentence will subsequently be
reviewed; or,

» Any uncorrected suggestions the jury’s responsibility for any ultimate determination of death
will rest with others, e.g. an alternative decision maker such as the judge or a higher state court.

The unit of analysis chosen for this review was the sentence. Reviewers were asked to count any
comment uttered before the jury which either directly, or, implicitly fell into the categories above
in the judgment of the four coders.® Disagreements were adjudicated in a review by the full panel.
Inter-coder reliability was established by identifying miscodes reflecting judgments that could not
be corrected by review of the panel due to a fundamental disagreement over the meaning of the
comment and rmistakes or errors {e.g., accidental oversights or misreads which were identified by
a vote on review). The inter-coder reliability rate for miscodes was 96% with 65 comments (three
discrepancies) out of a total of 68 observations. (See Table I at Tab A.) Coding mistakes which
were resolved upon review and did not reflect disagreement on content included 11% (29) of the
260 judgments.

The resumes of these coders are attached at Tab B. Two of the coders (Ms. Deery and Mr. Ali)
respectively are graduate and undergraduate Psychology majors at the University of South Florida,
Tampa, Florida. Mr. Brennan, the fourth coder, is a journalist who actually covered the Caldwell
case for The Meridian Star before the Mississippi Supreme Court.

Results. Table I identifies 65 sentence-long statements by the Judge Diana M. Allen, the State
Prosecutor, Jay Pruner, or, by jurors who directly or implicitly repeated questions posed by the
State during voir dire which the coders found to fit the categories described above. On their face,
these sentences appear to diminish the role of jurors or the jury as the final arbiter of the
punishment in accord with existing Florida law. A total of 61 sentences or 94% directly reflected
the juror’s inferior position in setting punishment while 4 or 6% implicitly asserted sentencing
would actually be determined by some other party. Finally, 43% (28) of these statements were
made to the jury before the trial began and 57% (37) were made after the presentation of evidence
concluded. (See Table I at Tab A.)

Analysis, These results are not surprising given that Florida law directly tasked the sitting judge
in the trial with the actual sentencing decision in death penalty cases. However, inasmuch as
Caldwell was decided on the basis of a single assertion the U.S. Supreme Court held was sufficient

® Drisko, J. W., & Maschi, T. (2015). Content onolysis. New York: Oxford University Press, 2015.

& Implicit comments were those which included restatement of the question, in whole or in part, by one party to
another before the larger audience as within the case when the prosecution partially repeats a question or
response made by a juror in an attempt to ensure common understanding.
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was sufficient to establish a constitutional flaw, the sheer number of such statements in this case
provides support for the conclusion jurors might well apply themselves to the awesome
responsibility of addressing the question of life or death for the defendant with either more or less
intensity for reasons unrelated to either evidence or testimony.

Two concepts common to the social sciences and education accelerate the impact of any statements
which suggest the jury, or jurors, hold a responsibility for sentencing inferior to that of other actors.
These include (1) the role of repetition in learning and (2) the concept of primacy-recency.

The value of repetition in learning and education is apparent to all readers who have mastered the
multiplication tables in arithmetic. Repetition is common to all disciplines of learning whether
manual or intellectual in nature. The mechanism of repetition in learning is addressed frequently
in both education and social psychology.” Repetition as used in this review merely reflects a count
of the number of sentences identified by the four coders in comparison to the standard set by the
United States Supreme Court in Caldwell—a single statement by the prosecutor. In light of this
standard, the more frequent repetition of sentences underscoring the fact juror decision-making
will not determine the punishment in Mr. Johnston’s trial is far more than in Mr. Caldwell’s trial
and works against the sense of responsibility for process outcome in the jury.

A second concept in social psychology concerns the primacy-recency effect in learning.® In short,
respondents are most likely to retain those statements made early in the learning process and those
heard late in the experience. As noted above, 43% (28) of the sentences identified were found at
the beginning of the trial during the court’s opening remarks and voir dire by the prosecution
before the presentation of evidence and testimony. Based on this view, both the placement and
repetition of the sentences counted in Table I further accelerated the impact of those sentences in
reducing the jury’s attention to its responsibility in recommending life or death for a defendant.

A standard jury instruction at the start of Florida jury trials and given in this case holds that
statements made by the attorneys during opening of counsel are ot evidence and should not be
considered by the jury in reaching its decision. Here, the judge herself announced the fact the jury’s

See, for example, see the discussion in Jensen, E. (2005), Teach with the Brain in Mind, Alexandria, Virginia: The
Association for Supervision and Curriculum Development, which references the importance of repetition as part of
seven factors critical for learning due to the nature of neural networking and the strengthening of conditioned
responses through repetition leading to increased recall and application; see alse Cacioppo, J., & Petty, R. (1989},
Effects of Message Repetition on Argument Processing, Recall, and Persuasion, Basic and Applied Social
Psychology, 10(1), 3-12; or, Melton, A. {1970}, The Situation with Respect to the Spacing of Repetitions and
Memory, Journal of Verbal Learning and Verbal Behavior, 9{5), 596-606; or, Wogan, M., & Water, R. H. (1959), The
Role of Repetition in Learning, The American Journal of Psychology, 72, 612-613; or, Rock, I. {1957}, The Role of
Repetition in Associative Learning, The American Journal of Psychology, 70(2}, 186-193; or, Repovs, G., & Baddely,
A. (2006), The Multi-Compeonent Model of Working Memory: Explorations in Experimental Cognitive Psychology,
Neuroscience, 139(1), 5-21.

8 Murdock, B. B. (1962), The Serial Position Effect of Free Recall. Journal of Experimental Psychology, 64(5), 482-
488; or, Troyer, A, (2011), Serial Position Effect, Encyclopedia of Clinical Neuropsychology, 2263-2264; or, Lind, E.,
Kray, L., & Thompson, L. {2001}, Primacy Effects in Justice Judgments: Testing Predictions from Fairness Heuristic
Theory, Organizational Behavior and Human Decision Processes, 85(2).
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decision would only be a recommendation rather than an affirmation of its responsibility for the
actual sentence of life or death as opposed to its previous verdict concemning guilt. The “story
mode” of juror decision-making now dominant among trial scientists and sttorneys underscores
the serionsness of such framing effects in determining trial outcomes.” Statements by the court
and prosecution frame the jury’s orientation to the tasks in its subsequent performance. In short,
a jury which is told its work will not determine the outcome of sentencing necessarily is less likely
to teke its role as seriously as would be the case if it actually bore more direct responsibility for
execution of sentence,

Conclusion. Based on the socio-legal standard established in Caldwell v. Mississippi we may
conclude to a reasonzble degree of sociological certainty the jury which recommended a sentence
of death for Mr. Johnston in Johnston v. State was persuaded against the requisite level of attention
to its responsibility through comments made by the court and prosecutor.

Harvey A. Moore, Ph.D.

? See Krauss, Daniel A.; Sales, Bruce D. *The effects of clinical and scientific expert testimony on juror decision
making in capital sentencing.” Psychology, Public Policy, and Law, Vol 7(2), Jun 2001, 301; or, Pennington, N., &
Reld, H. (1993), Inside the Juror. Cambridge: The Press Syndicate of the University of Cambridge; see also, Bennett,
W., Feldman, M. (1984), Reconstructing reaiity in the courtroom, Rutgers: New Jersey.
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Table |
Content Coding for Johnston Analysis

Transcript Coders
Page | Line Sentence Moore Deery | Brennan Ali
24 1 |Once a jury is sworn in this case to try the defendant, if he is 1 1 1 1

found guilty of the crime of First Degree Murder, after that, the
jury will be asked to give a recommendation to the Court on
penalty.

24 21 |Such a second phase of trial would be for the purpose of having 1 1 1 1
the jury recommend to the court which of the two possible
penalties should be imposed upon the defendant.

25 1 |At such a second phase, both parties may present additional 1 1 1 1
evidence relative to the issue of what penalty should be
recommended.

25 4  |The jury would hear the attorneys' positions and the court would 1 1 1 1

give instructions on legal standards to be considered in
considering and recommending a penalty.

25 7 |The court must place great weight cn the jury's recommendation 1 1 1 1
when deciding the penalty to impose upon the defendant.

135 18 |We are going to be talking about your opinions and beliefs and 1 1 1 1
whether under certain circumstances, you could vote to
recommend the imposition of the death penalty.

150 20 |ltis incumbent upon you as a juror to weigh the aggravating 1 1 0 1
circumstances and the mitigating circumstances, that evidence
in favor of the death penalty and that evidence that weighs in
favor of the death penalty and that evidence that weighs in favor
of a life recommendation.

151 1 Before you vote recommending the imposition of the death ] 1 (¢ 1
penalty or vote to recommend life in prison, do you believe there
are cases that you can vote for the imposition of the death
penalty, or is your view such that you can never, under any
circumstance, vote for the imposition of the death penalty.

162 23 |Do you believe you would be able, as a juror, to weigh the 1 1 1 1
aggravating circumstances, that evidence in support of the
death penalty, and weigh that against the mitigating
circumstances, evidence in favor of life under appropriate case,
recommend the imposition of the death penalty.

154 1 Do you feel such, ma'am, under no circumstances could you 1 1 1 1
vote to recommend the death penalty?
155 2 |is there anyone here in this panel that has any concem that if 1 1 1 1

the trial was all said and done and that you had voted to
recommend the imposition of the death penalty, that you would
be subject to criticism, either family or home, or at work, or at
church?

155 9 |Does everyone here believe you can vote your individual 1 0 1 1
conscience on the recommendation of the proper penalty after
weighing the aggravating circumstances with the mitigating
circumstances. i
155 17 |is there anyone on this side who believes that if you, after the 1 1 1 1i
trial is said and done and that you have voted, if you have voted
to recommend the imposition of the death penalty, is there
anycne here who believes that you may be subject to criticism
at home, at work, in church, at the golf course, anything like

that?
155 24 {And it's-you would think | would have your names down by now, 1 b 1 0
wouldn't you?
156 3 |And, Ms. Fuchs? 1 0 1 0
156 5 |You have concerns you would be subject to criticismn? 0 0 1 4]
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Table |
Content Coding for Jehnston Anal

ysis cont.

Transcript

Coders

Page

Line

Sentence

Moore

Deery | Brennan

157

158

222

222

225

226
226

226

225
1406

1468

1468

1468

1469

1474

1806

1806

10

24

17

21

18

20

23

21

EN

If you're selected to serve and go in that jury room and
determine whether to vote for or against the imposition of the
death penalty and if assuming for this question, you believe the
aggravating circumstances do outweigh the mitigating
circumstances and that the death penalty is called for by law in
this case, and according to your view of the evidence, if you
assume all of that, your view of the evidence and the law
supports the death penalty in the weighing progress, could you
vote for the recommendation of the imposition of the death
penalty?

Could you vote under the appropriate circumstances to
recommend the imposition of the death penalty?

Is there possibility of re-trial where he can come back and get a
lesser sentence?

Even though this court here finds him guilty, isn't there another
court he can go to and say, | want to go to a higher court and
overrule what this judge says hers, lessen the sentence to
twenty-five of Iife and provide for parole and | can get out of
here earlier

Do you understand the law does not require a death
recommendation in any case?

Yau understand that?

| That in the first part of the trial, Her Honor is going to tell you

that if you have no reasonable doubt, okay, that you should find
him guilty, but she's not going to tell you, | don't believe, that
there are any circumstances in which you should recommend
the death penalty?

There is no case in which you're told you should recommend the
death penalty; understand that?

Everybody understand that?

It is the judge's job to determine a proper sentence if the
defendant is guilty.

The final decision as to what punishment shall be imposed rests
solely with the judge of this court.

However, the [aw requires that you, the jury, render to the Court
an advisory sentence as to what punishment should be imposed
upon the defendant.

You advisory sentence must be given great weight by the Court
in determining what sentence to impose upen the defendant,
and it is only under rare circumstances that the Court could
impose a different sentence.

After the instructions are given, you will then retire to consider
your advisory sentence.

At the close of all evidence, both counsel and | will have an
opportunity to suggest to you why the evidance presented on
each parly's behalf either merits a vote to recommend the
imposition of the death penalty or to recommend a life sentence.

Member of the jury, it is now your duty to advise the court as to
what punishment should be imposed upon the defendant for his
crime of Murder in the First Degree.

As you have been told, the final decision as to what punishment
shall be imposed is the responsibility of the judge,
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Table |
Content Coding for Johnston Anah

ysis cont.

Transcript

Coders

Page

Line

Sentence

Moore

Deery

Brennan

1806

1806

1807

1807

1809

1811

1811

1811

1812

1812

1812

1812

1813

1813

1813

13

23

17

19

23

14

17

23

16

However, it is your duty to follow the law that will now be given
you by the court and render to the court an advisory sentence
based upon your determination whether sufficient aggravating
circumstances exist to justify the imposition of the death penalty
and whether sufficient mitigating circumstances exist to
outweigh any aggravating circumstances found to exist.

Your advisory sentence is entitled by law and will be given great
weight by this court in determining the sentence to impose in
this case.

it is only under rare circumstances that this court could impose a
sentence other than what you recommend.

Your advisory sentence should be based upon the evidence that
you have heard whiie trying the guilt or innocence of the
defendant and evidence that has been presented to you in these
proceedings.

If you find the aggravating circumstances do not justify the death
penalty, your advisory sentence should be one of life
imprisonment without the possibility of parole.

The sentence that you recommend to the court must be based
upon the facts as you find them from the evidence and the law

You should weigh the aggravating circumstances against the
mitigating circumstances and your advisory sentence must be
based on these considerations.

The fact that your recommendation is advisory does not relieve
you or your solemn responsibility for the court is required to and
will give great weight and serious consideration to your
recommendation in impesing sentence.

In these proceedings, it is not necessary that the advisory
sentence of the jury be unanimous.

Your recommendation to the court must be based only on the
aggravating circumstances and the mitigating circumstances
about which | have instructed you.

The fact that that determination of whether you recommend a
sentence of death or sentence to life imprisonment in this case
can be reached by a single ballot should not influence you to act
hastily or without due regard to the gravity of these proceedings.

Before you ballot, you should carefully weigh, sift and consider
the evidence and all of it, realizing that a human life is at stake
and bring to bear your best judgment in reaching your advisory
sentence.

If the majority of the jury determine that Ray Lamar Johnston
should be sentenced to death, your advisory sentence will be a
majority of the jury by a vote of blank to blank advise and
recommend to the court that it impose the death penalty upon
Ray Lamar Johnston.

On the other hand, if by six or more votes the jury determines
that Ray Lamar Johnston should not be sentenced to death,
your advisory sentence will be the jury advises and
recommends to the court that it impose a sentence of life
impriscnment upon Ray Lamar Johnston without the possibility
of parole.

1

You will now retire to consider your recommendation.
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Table |

Content Coding for Johnston Analysis cont.

Transcript

Coders

Line

Sentence

Moore

Deery

Brennhan

1813

1816
1817
1817
1817

1817

1817

1818

1818

1818

1818

1818

1819

1819

1819

1819

1819

1820

1820

17

23

1
12

20

22

11

16

21

1"

16

21

When you have reached an advisory sentence in conformity with
these instructions, that form of recommendation should be
signed by your foreperson and returned to the court.

And you will have two advisory sentence forms, one of each as |
have read to you.

Has the jury reached an advisory sentence?

The clerk will publish the advisory sentence.

Advisory Sentence

A majority of the jury by a vote of 12 to 0 advise and
recommend to the Court that it impose the death penalty upon
Ray Lamar Johnston.

Members of the jury, we are going to ask each of you
individually concetning the advisory sentence.

It is not necessary that you state how you personally voted or
how any other person voted, but only if the advisory sentence as
read was correctly stated.

Do you, Mr. Alicea, agree and confirm that a majority of the jury
join in the advisory sentence that you have just heard read by
the clerk?

Do you, Mr. Jeffreys, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

Do you, Ms. Divincenzo, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

Do you, Mr. Macallister, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

Do you, Ms. Maciel, agree and confirm that a majority of the jury
jcin in the advisory sentence that you have just heard read by
the clerk?

Do you, Mr. Ursetti, agree and confirm that a majority of the jury
join in the advisory sentence that you have just heard read by
the clerk?

Do you, Mr. James, agree and confirm that a majority of the jury
join in the advisory sentence that you have just heard read by
the clerk?

Do you, Ms. Puet, agree and confirm that a majority of the jury
join in the advisory sentence that you have just heard read by
the clerk?

Do you, Mr. Terrero, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

Do you, Ms. Lewis, agree and confirm that a majority of the jury
join in the advisory sentence that you have just heard read by
the clerk?

Do you, Mr. Rutherford, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

Do you, Mr. Pateracki, agree and confirm that a majority of the
jury join in the advisory sentence that you have just heard read
by the clerk?

-—

- - OO

Total
Observed
Miscodes
Mistakes
Implicit

Direct

68

68

68

63

61

58

61

59

61
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RESUME

Harvey A. Moore, Ph.D.
Address: Home: Business:
1215 Riverhills Drive North Trial Practices, Inc.
Temple Terrace, FL 33617 Bank of America Plaza, Suite 3040
101 East Kennedy Blvd.
Tampa, FL. 33602
Telephone: Office: 813.472.7254
Cell: 813.220.7128
Education: Ph.D., Case Western Reserve University, 1972.
M.S., Nlinois State University, 1969.
B.A., Knox College, 1968.
EMPLOYMENT:
1988 - President, Trial Practices, Inc., a litigation consulting firm.
1974-1993  University of South Florida (USF), Department of Sociology, 4202 E. Fowler
Avenue, Tampa, Florida 33620. Taught Sociology of Law, Deviant Behavior,
Social Problems, Community Analysis, Criminology, Juvenile Delinquency.
Tenured.
1984-1989  Director, MacDonald Center Project. University of South Florida/MacDonald
Center for Developmental Disabilities.
1984-1986  Deputy Director for Research, Florida Mental Health Institute.
1982-1984  Publisher, Tampa Bay Monthly Magazine, Tampa, FL (G. Steinbrenner, owner)
1982-1985  Assistant to the President, USF.
1979-1983  Director, Human Resources Institute, College ot Social and Behavioral Sciences,

USF. Developed Institute consisting of five multi-disciplinary research centers
which paralleled the structure of the College: Community Analysis and
Development, Applied Anthropology, Community Psychology, Applied
Gerontology, and the Center for Evaluation Research.
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1971-1974

1969-1972

1968-1969

Honors;

Dissertation:

Thesis:

Books,
Monographs
and Reports:

U.S. Army. Final assignment: HQ, Continental Army Command, Special
Programs Division (DCSPER), Fort Monroe, Virginia. Responsible for system
management of continental U.S. drug and alcohol rehabilitation/treatment
programs; Organizational Development Pilot Test Program, and the Personnel
Control Facilities for problems of indiscipline.

Research Associate and Project Director, Case Western Reserve University,
Institute on the Family and the Bureaucratic Society; also taught courses on social
problems, race relations, and social satisfaction.

Psychiatric Social Worker, Galesburg State Research Hospital, Galesburg, Illinois.
Outstanding Professor, University of South Florida Senior Class, 1990; NDEA

Fellow, 1970-1971; Alpha Kappa Delta; Order of Omega; Student Government
Professor of the Year, 1983.

Robert L. Hindman Award for Public Service, Pinellas County Criminal Defense
Lawyer’s Association, 1999

Florida Public Defenders Association, Inc. “Award for Public Service,” 2001

U.S. Attorneys Office Recognition in Prosecution of U.S. v. Ahmed Mohamed and
U.S. v. Yousseff Megahed. 2009

Client Interests and Organizational Goals. Case Western Reserve University,
Normal, Illinois, 1972.

The Significant Others of a College Population. Illinois State University, Normal,
Illinois, 1969,

Television Advertising by Attorneys: An Evaluation of Its Impact on the Public,
Tallahassee: The Florida Bar, September 12, 1989.

Treatment Programs for Sex Offenders: Report of the Governor’s Task Force on
Mentally Disordered Sex Offenders and their Victims, (with J. Zusman). Tampa,
April, 1984.

Employment Training Needs in Pinellas County, (with D. Stenmark, A. Wolf,
T. Northcutt, R. Wheeler). Private Industry Council, Clearwater, Florida, 1981.

CETA and the Private Sector: On-the-Job Training in Manatee County, (with A.

Wolf, R. Hansen, T. Northeutt). Private Industry Council, Bradenton, Florida,
1981.
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Papers
and Articles:

The Chiropractic Component in Health Planning: A Twelve State Survey of
Practice Characteristics and Utilization Patterns. Congress of Chiropractic State
Associations, Sarasota, Florida 1981 (with R. Francis and M. Kleiman).

Landsat and Crop/Labor Demand FEstimation: A Preliminary Study, (with
E. Nesman and T. Northcutt). Florida Department of Labor and Employment
Security, Tallahassee, Florida, 1981.

Drug Use and Emergent Organizational Responses. Gainesville: The University
of Florida Press, 1977. Reviewed in
Social Work, January 1979, and
Contemporary Sociology, Vol. 5, No.
2, March 1979.

Organizing State and Local Health Services: A Comparative Study, (with
T. Northcutt, L. Bowman and V. Getting). Department of Health and
Rehabilitative Services, Tallahassee, Florida, 1978.

Community Approaches to Drug Abuse (with Marie Haug). Administration of
Justice Committee, Greater Cleveland, Ohio, 1972.

Selected References: Studies on Drug Abuse. Administration of Justice
Committee, Cleveland, Ohio, 1972.

“Developing Effective Graphic Communications”, presented at the Defense
Research Institute Seminar on Products Liability, San Diego, California, January
22-24, 1997.

“The Trial is 30 Days Away: Surrogate Jurors and Witness Preparation”, presented
at the American Bar Association 1997 Annual Meeting, Section of Litigation,
Washington, DC, April 17, 1997.

“Qualitative Research, Thematic Development & Jury Selection in Mass Tort
Litigation,” presented at the Defense Research Institute Seminar, Tampa, Florida,
April 1996.

“Multidisciplinary Development of Trial Strategy in Complex White Collar
Criminal Defense: A Review and Case Study,” in White Collar Crime 1995.
American Bar Association: Chicago, 1995. Pp. G12 to G22 (with Bennie
Lazzara, Jr., Esquire).
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“Courtroom Observation and Applied Litigation Research: A Case History of Jury
Decision Making,” The Clinical Sociology Review (with J. Friedman), pp. 123-
141, September, 1993,

“Television Advertising by Attorneys: An Evaluation of Its Impact on the Public.”
Paper presented at the American Board of Trial Advocates, November 5, 1992,
Mauna Kea, Hawaii.

“Applied Sociology and Corporate Legal Practice,” The Florida Bar Journal,
Volume LXIII, No. 6, pp. 81-83, June, 1989. :

“Youth and Deviance: Punishment, Treatment and the Sexual Offender,” Youth
in the Contemporary World, edited by Yedla Simhadri, Delhi: Mittal Publications,
Pp. 35-55, 1989.

Harvey A. Moore and Jennifer Friedman. “Applied Sociology and Courtroom
Intervention: Participant Observation and Jury Decision-Making.” Presented at
the National Social Science Association Meeting, New Orleans, LA November 2,
1989,

D. Paul Johnson and Harvey A. Moore. “Focus Groups, Mock Trials and Jury
Technique. Presented at the National Social Science Association Meetings, New
Orleans, LA, November 2, 1989.

L Jeff Litvak, Erik Skramsted and Harvey A. Moore. “Computing and
Communicating Economic Damages,” presented at the National Social Science
Association Meetings, New Orleans, LA, November 2, 1989.

Roy Hansen and Harvey A. Moore. “Survey Research and Litigation Consulting,”
presented at the National Social Science Association Meetings, New Orleans, LA,
November 2, 1989.

“Social Science Consultation in the Courtroom” and “Tactical Use of Parallel
Juries” presented at the Florida/Georgia Academy of Trial Lawyers Annual
Meeting, Snowmass, Colorado, December 10, 1988.

“The Concept of Youth and Applied Sociology,” Special Inaugural Address,
International Seminar on Youth (UNESCO), February 17, 1986, Visakhapatnam,
Andhra Pradesh, India.

“Youth and Deviance: Punishment, Treatment and the Sexual Offender,” paper
presented at the International Seminar on Youth (UNESCO), February 21, 1986,
Visakhapatnam, Andhra Pradesh, India.
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“Private Sector Mass Transit Option For Hillsborough County: A Concept Paper,”
presented to the Florida High Speed Rail Commission and the Hillsborough County
High Speed Rail Task Force, Tampa, Florida, 1986.

"Noninstitutional Treatment for Sex Offenders in Florida, American Journal of
Psychiatry, 142: 964-970 1985. (with J. Zusman).

"Athletes and Academics: The Integration of Leisure and Occupation," presented
at the Annual Conference of Transitions to Leisure, St. Petersburg, Florida,
February 1985.

"The Decision to Treat Sex Offenders: Policy Implications for Florida." Presented
at the Annual Conference of the Florida Council for Community Mental Health,
1983.

"Nobody's Clients: Females, Alcohol, and Skid Row," (with B. Yegidis). Journal
of Drug Issues, 12:2 (Spring, 1982).

"Chiropractic Utilization in the United States" (with R. G. Francis and M.
Kleiman). The New Zealand Medical Journal, Vol. 93, Winter, 1981, pp. 43-46.

"Rehabilitation and Protection: The Goals of Probation and Parole Workers" (with
M. Donnelan). Journal of Offender Rehabilitation, Vol. 3, No. 3, Spring 1979, pp.
207-218.

"Reference Others and Family Influence: A Re-Examination," Sociological
Symposium, No. 20, Fall 1979, pp. 45-60, (with R. Schmitt and S. Grupp).

"Youth, Leisure and Post-Industrial Society: Implications for the Family," The
Family Coordinator, (with B. G. Gunter), 24 (2) April 1975, pp. 199-207.
Reprinted in D. Rogers {(ed.), Issues in Adolescent Psychology, Englewood Cliffs,
NI: Prentice-Hall Inc., 1977.

"Examining the Flat Ego: The Problem of Self Concept, Race and Social Myth,"
paper presented at a conference entitled Demythologizing the Inner-City Child,
sponsored by the Urban Life Foundation and Georgia State University, Atlanta,
Georgia, March 26, 1976. Reprinted in Granger and Young (eds.)
Demythologizing the Inner-City Child. Washington, D.C.: National Association
for Education of Young Children, 1976.

"Observations on the Role-Specific and Orientational Others" (with R. Schimitt and
S. Grupp). Pacific Sociological Review, Vol. 16 (3) October, 1973, pp. 509-517.

App 042



Harvey A. Moore, Ph.D.

Page 6

"Grappling with Deviance: Informal Treatment Modalities for Drug Abuse" (with
M. Haug), paper presented at the annual meeting, Midwest Sociological Society,
Chicago, Illinois, April 11, 1975.

"Reference Relationships and the Family," (with R. Schmitt and S. Grupp), paper
presented at the annual meeting, Southern Sociological Society, Washington,
D.C., April 9-12, 1975.

"Developing Professional Roles in Drug Abuse," presented at the Second Army
Conference on Alcoholism and Drug Abuse Treatment and Rehabilitation, Atlanta,
Georgia, June 1973.

"Doctor, Lawyer, and Indian Chief: The Public and the Professions" (with G.
Kitson). Presented at the annual meeting, OVSS, Cleveland, Ohio, April 1971.

"Role Specific and Orientational Others," presented at the annual meeting, Ohio
Valley Sociological (OVSS), Akron, Ohio, April 1970.

Research and Training: Grants/Contracts:

Co-Principal Investigator and Project Director, Swine Influenza Immunization
Program Evaluation, (with T. J. Northcutt) Center for Disease Control, DHEW,
Atlanta, Georgia, $54,157 (1978).

Co-Principal Investigator and Project Director, "Comparative Analysis of Public
Health Organization and Structure," (with T. J. Northcutt, Jr. and R.L. Bowman),
Florida Department of Rehabilitation Services, $67,500 (1977).

Co-Principal Investigator (with Marie Haug), "Drug Treatment Evaluation
Program,: The Associated Cleveland Foundations, $63,400 (1972).

Principal Investigator, Staff Development and Technical Assistance Project, Big
Brothers of Tampa, Inc., $7,500 (1975).

Principal Investigator, Evaluation Training Program, Tampa Area Mental Health
Board, $15,400 (1974)

Co-Principal Investigator and Project Director, (with T. J. Northcutt), Florida
Public Health Immunization Project, State of Florida, Department of Health and
Rehabilitative Services, $24,900 (1976).

Co-Principal Investigator (with D. Stenmark), City of Tampa, CETA Training
Project, $5,307 (1979).
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Co-Principal Investigator (with R. Francis and M. Kleiman), National Survey of
Chiropractors, Congress of Chiropractic State Associations, $14,797 (1979).

Principal Investigator, "A Planning and Program Base for Employment Generating
Services in Manatee County," U.S. Department of Labor, $33,420 (1980).

Principal Investigator, "Private Industry Council Labor Market Analysis: Pinellas
County, "U.S. Department of Labor, $52,320 (1980).

Co-Principal Investigator (with E. Nesman and T. Northcutt) "Periodic Estimates
of Florida's Seasonal Migrant Farm Workers," Florida Department of Labor and
Employment Security, $40,440 (1980).

Principal Investigator, "In Service Training Audio-Visual Slide/Tape Instructional
program Development, Florida Department of Health and Rehabilitative Services,
$140,318 (1980).

Principal Investigator, "Management of Hostility and Violence," Florida
Department of Health and Rehabilitative Services (District IX, West Palm Beach),
$9,680 (1980).

Principal Investigator, "Training Project for Children and Youth Workers," Florida
Department of Health and Rehabilitative Services (District XII, Fort Myers)
$22,094 (1981).

Principal Investigator, "Individual and Group Counseling Training Project,"
Florida Department of Health and Rehabilitative Services (District 111, Gainesville)
$8,900 (1981).

Principal Investigator, "Medicaid Program Pre-Service Training Module
Development," Florida Department of Health and Rehabilitative Services, $85,210
(1981).

Co-Principal Investigator (with J. P. Doyle), "Training Primary Care Health
Providers," National Institute of Mental Health, $10,000 (1982).

Project Director, "The Retired Retarded: Evaluating Day Care for the Elderly
Developmentally Disabled." Hillsborough County Government funded at J.
Clifford MacDonald Center, Tampa, FL $10,000 (1987).

Project Director/ Principal Investigator, Supported Employment Conversion
Project. Florida Department of Health and Rehabilitative Services, funded at the
J. Clifford MacDonald Center, Tampa, FL $51,200 (1988).
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Project Director/Principal Investigator: Retired Retarded: Evaluating Adult Day
Care. Hillsborough County, $42,499 (1988-89), funded at JCMC.

Recent Seminars and Presentations:

“Once Upon a Time: The Development of Successful Trial Stories,” The Southern
Trial Lawyers Association Conference, (New Orleans) 2005

“Use of Experts and The Development of Successful Trial Stories,” The Academy
of Florida Trial Lawyers Workhorse Seminar, (Orlando, FL) 2005

“Tassel Top Loafer Lawyers and the Damages Crisis,” American Association for
Justice, (Columbus, OH) 2006

“The Business Model of Voir Dire and Trial,” Indiana Trial Lawyers Association
Seminar, {Indianapolis, IN) 2006

“Using the Social Sciences to Prepare Killer Questioning,” PESI Seminars,
Depositions Fantasy Camp, (Taos, NM) 2007

“Managing The Art of Video Depositions and Audience Responses,” The
Academy of Florida Trial Lawyers (Orlando, FL) 2007

“Multi-Camera Video Depositions,” The Ohio Academy of Trial Lawyers
{Columbus, OH ) 2007

“Understanding the Psychology and Sociology of Persuasion in Jury Trials: What
All Jurors Need to Hear in the Courtroom,” The Absolute Litigators Conference
(Las Vegas, NV) 2007

“Focus Groups and Other Preliminary Work to Get Ready for the Deposition,”
PESI Deposition Fantasy Camp (Taos, NM) 2007

“Modulating Persuasion in Jury Trials: Communicating with Conservative
Jurors, ” International Society of Primerus Law Firms (Charleston, SC) 2007

“Understanding the Psychology and Sociology of Conservative Jurors,”
Idaho Trial Lawyers Association (Sun Valley, ID) 2007

“Accelerating Risk: Developing and Telling the Trial Story,” The Florida Bar
CLE Special Topics and Eminent Domain Seminar, (Tampa, FL) 2007

“Voir Dire: Using a Jury Consultant in the Cyber-Age, " National Association of
Criminal Defense Lawyers, (Key West, FL) 2007
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St. Petersburg Bar Association Seminar on Jury Selection, (Clearwater, FL) 2008

“Jury Psychology: Developing and Telling the Defense Story Before Trial
Instructor,” Current Topics in Liability and Insurance Defense, (Orlando, FL)
2009

“Tassel Top Loafer Lawyers and the Real Problem with Juries Today, ” National
CLE Conference — Litigation, (Vail, CO) 2009

“Jury Consultant Negotiation, ” Negotiation & Scitlement Planning Seminar,
Champions Gate, FL (2009}

“The Focus Group Speaks,” 360 Seminar, Teton Village, WY (2011)

“Voir Dire, Vorpal Swords and the Cheap Whore: Pre-trial Research and the
Trucking Voir Dire, ” Association of Plaintiff Interstate Trucking Lawyers of
America, (St. Louis, MO) 2011

“There is No Such Thing as a Bad Jury: The 5 Must Do’s to Effectively
Communicate with Conservative Jurors, ” Trial Lawyers Summit, (South Beach,
FL) 2012

“How to Theme Your Case, Then Use the Theming to Develop Damages,”
Attorneys Information Exchange Group, (Charleston, S.C.) 2012

“Effectively Communicating with Conservative Jurors - Lessons in Psychology
and Sociology,” Nevada Justice Association, (Las Vegas, NV) 2012

“Jury Selection: Overview,” University of Miami Criminal Law Symposium,
(Miami, FL) 2012

Private Brain Injury Seminar, (Melbourne, FL) 2013

“Witness Preparation,” American Inns of Court, (Tampa, FL) 2013

“Jury Appeal: How to Obtain a Not Guilty Verdict During Voir Dire,” Trial
Lawyers Association, (Miami, FL) 2014

“Gravitational Pull in Advocacy, What to Do, What to Say, and How to Say It

Jfrom the Start,” Connectionology Seminars, Columbus, OH 2014

“How to Make a Jury Listen: Pearls of Wisdom on use of Focus Groups, Visual
Aids, and Technology in Malpractice Cases,” Florida Justice Association Medical
Malpractice Seminar, Orlando, FL 2014

“Essential Components of Jury Persuasion and Voir Dire Steps in Traumatic
Brain Injury Cases,” Florida Justice Association Workhorse Seminar, (Orlando,
FL) 2015

The Consumer Product Safety Commission Regulatory Panel, Perrin
Conferences-The Product Liability Conference, (Miami, FL) 2015

“Job Interviews with the Willfully Unemployed,” Florida Justice Association
Workhorse Seminar, (Orlando, FL) 2015
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“Trying to Determine or Measure the Impact of testing the Results on Jurors in
Brain Injury and Spinal Injury Cases,” Traumatic Brain and Spinal Injury
Medical/Legal Symposium, (Las Vegas, NV) 2015
“The Crazy Things Jurors Think About and How to Deal With It,” South Carolina
Association for Justice Auto Torts Seminar, (Atlanta, GA) 2015
“Using Data to Prepare Arguments for Jury Selection and Trial, ” Manasota Trial
Lawyers Board, (Lakewood Ranch, FL) 2016
The Duodenal Theory of Damages at Trial: Jury Persuasion on Damages Issues,”
Barney Masterson Inn of Court, (Clearwater, FL) 2016
“Maximize Your Client’s Recovery Without Litigation,” Central Florida Trial
Lawyers Association, (Orlando, FL) 2016
“From Jury Selection to Robot Lawyers: Big Data Changes are Coming, " Invited
Lecture, Stetson College of Law, (Gulfport, FL) 2017
“Data Applications and Communication in the Courtroom,” Florida Bar, Annual
Intellectual Property Law Symposium. (Fort Lauderdale, FL) 2017
Other Service:
Reporter, Florida Bar Special Committee to Study the Integration of Law
Graduates into Practice of Law (Germany Committee), 1979-81.
Florida Bar Standing Committee on the Unauthorized Practice of Law, 1982-1994.
Founding Chairman and Member, Museum of Science and Industry Foundation,
Board of Directors, 1985-; also Advisory Board, Hillsborough County Department
of Museums, 1979-1984, President, 1983.
J. Clifford MacDonald Center, Tampa, Florida, Board Committees on Planning,
Programs and Training, 1981-89.
President, Board of Trustees, The Downtown Retirement Center, 1987-2002.
Chair, Vice-Chairman and Member, Board of Directors, National Conference of
Christians and Jews (Tampa Bay Region) 1987-91.
2012 Pilot of the Year, Central Florida West, Angel Flight Southeast, Inc.
2013 Transplant Pilot of the Year, Angel Flight Southeast, Inc.
2013 Above & Beyond Award, Angel Flight Southeast, Inc.
2014 Pilot of the Year Award, Angel Flight Southeast, Inc.
2015 Pilot of the Year Honoree, Central Florida West, The Dr. Franklin G. Norris
Pilot Awards Gala, Angel Flight Southeast, Inc.
2016 Pilot of the Year Honoree, Above & Beyond, Central Florida West, The Dr.
Franklin G. Norris Pilot Awards Gala, Angel Flight Southeast, Inc.
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Thomas Brennan
Tampa, FL
101 East Kennedy Blvd.
Tampa, FL 33602
813-523-1865
tbrennan@trialpractice.com

Professional Experience
Harvey Moore & Associates, Tampa, FL (2011 to present):
Senior Trial Consultant for a litigation consulting firm

The Tampa Tribune, Tampa, FL (1987 to 2011):

Senior Staff Writer. Rescarched and conducted interviews, condensing and
compiling the information into accessible and engaging stories. Collaborated across news
platforms using print, online and television. Interacted with the public and officials in
person, by phone and electronically. Recently have covered the state court system but
have also been responsible for the federal court system, transportation, planning, code
enforcement, zoning and consumer issues. I have spent more than a decade in community
Jjournalism, covered northeastern and eastern Hillsborough County through the Northeast
and Brandon bureaus. 1 filled in for the editors in both bureaus as needed and ran the
Brandon bureau for months while the paper searched for a bureau chief. I have dealt with
issues affecting the residents the residents and explored ones that they have raised. Ihave
mentored younger reporters and edited less-experienced writers.

The Clarion-Ledger, Jackson, MS (1983-1987):

Staff Writer: Responsible for covering the state legal system including the
Mississippi Supreme Court and its trial courts. Covered the legal profession and issues
confronting it. Filled in as Assistant Metro Editor as needed.

The Meridian Star, Meridian MS (1979-1983):

Assistant Managing Editor, Metro Editor, State Editor and reporter. Responsible
for the content of a 24,000-circulation daily covering eastern Mississippi and western
Alabama. As a report covered courts and legal affairs.

Contract Legal Research, Meridian MS (1978-1979):
Performed legal research for attorneys and law firms.

Miscellaneous:

Have written for The National Law Journai, The New York Times, The Wall
Street Journal, and Financial Times of London. Was State Correspondent for the Wall
Street Journal while in Mississippi. Have been interviewed as an expert by the CBC,
BBC and RTE Radio. Have been asked to server as an expert commentator by CNN and
MS-NBC. Have appeared on public affairs programs on public television in Mississippi
and Florida.
Awards:
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Have received national awards in writing on race relation and business writing.
Regional and state awards for news, news feature and investigative writing.

Education

Bachelors of Arts (BA) from the University of Mississippi, Oxford, MS, 1974 with
majors in Political Science and History.

Course work towards a Juris Doctor (JD) from University of Mississippi School of Law,
and a M.A. in American Constitutional from University of Mississippi, Oxford, MS.
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Jenna Deery 7 D
50 Pelican Place © Palm Harbor, FL 34683 7 ::_1;.«4
Phone: 72747041454 & E-Mall: jennadeery@mail.ust.edu

Objective

Highly motivated psychology student seeking Internship opportunities dealing with forensic psychology, as | have prior
volunteer experience In the criminal ustice system. ] also have an interest In counseling, specifically abuse counseling.
Intermediate In Spanish, studied for 5 years, Including 2 summers abroad In Spain.

Experience

Pinellas County Sheriff’s Office 20092013

Particlpated In the Explorer Program throughout high school and intc college with the Sheriff’s Office. Studled faw, leadership,
Integrity, and devotion. Completed over 400 community service hours while in the program.

Education

St. Petersburg College 20112013
Accepted Into Early Collage Program at SPC and graduated high school with AA degree.

Universiiy of Scuth Florlda 2014-present
Transferred Into USF In 2014, will graduate in the fall of 2016 with a Bachelor's ir: Psychology.

Skilis

Excellent interpersona] skills, fairly conversational in Spanish (rezding and writing), willingness to learn, competent computer
literacy, great {ime management and multi-tasking skills, open and flexible attitude, and also attended leadership trainings with
Sheriff’s Office.
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AMYN ALl

407-259-1027
amynalif@mail.usf.edu

8804 Duncaster St.
Windermers, FL 34788

Profile

An accomplished, dedicated, and weli-rounded individual with a variety of leadership,
computer, and interpersanal skills, along with extensive volunteer experience with a wish
to expand his talsnte, broadan his educafion In forensic psychology, and improve his
skills as well as make new conneclions.

Education
University of South Florida, Honors Student 2015-Present
Major: Psychology and Criminology GPA: 3.94

Cypress Cresek High School, IB Diploma Recipient 2011-2015

GPA: 4.6510, Top 10% SAT/ACT: 2210/33

Work and Volunteer Experience
Tutor, The Tutoring Center; Orlando, FL — 2015

Tutored children ong-on-one from ages five to seventeen in different skilf areas involved
with reading, writing, and math. is exparienced with individuals with attention and
leaming disablliies.

Volunteer, Give Kids The World; Orlando, FL — 2012-2014

Was imvolved with greeting guests, food delivery fo various locations, serving meals to
children from all over the world, along with cleanup afterwards in order to help chitdren
with compromised living condlitions and/or fatal diseeses,

Voluntear, Cypress Creek Peer Tutoring; Orlando, FL — 2013-2015

Tutored high school students at Cypress Creek High School since junior year. In senior
year, partnered with two other peers and ran the peer fuforing for the schooi.

Voiunteer, Partnership Walk; Orlando, FL — 2011-2015

Worked annually to prepars for the Aga Khan Foundation’s Partnership Walk, a non-
profit walk that working to alleviate global poverty. Worked mainly with the sef up,
registration, and management teams.

Teacher, EXCITE! Program; Orando, FL — 2014

Volunteersd es an EXCITE! Teachsr, teaching middie-schoolers biweekly over the
summer, In reading, mathematics, and critical thinking for six wesks.
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Leadership Experience

Pre-Student Osteopathic Medical Association (Pre-SOMA) Fall 2016-Spring 2017
Publie ralations officer for Pre-SOMA at USF. In charge of social media outlets as well as
recrufting members and informing others about the organization

USF Quidditch Team Fall 2016-Spring 2017

Historian and Intemational Relations officer for the USF Quiddiich team, aswellas a
player. In charge of taking mesting notes, keaping record of pmactices and competitions,
and getting Involved with internationsal toumaments

Honors and Awards
National Forensic League Member
Placed second In a Florida Debate competition for Varsity ievel Lincoln Douglas

Business Professionals of America Member

Piaced first in regional competition fer Entreprensurship and Financial Math & Analysis
Cencepts

Received President's Volunteer Service Award Gold Level
Recaived award twice for continuous dedication to servics to the community

National Society of High School Scholars Membar
Microsoft Office Speclalist it Word, Powerpoint, and Excel
Adobe Cerfified Associate in Visual Communication using Adoba Photoshop CS3

Skills
Microsoft Office and [Works

Problem Solving

Work with Mac and PC platforms

Adrolt and Molivated

Great Time Management

Quick to Adapt io New Environments and Situations
Out-Going and Soclable

References Available Upon Request
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Case: 14-14054  Date Filed: 03/03/2016  Page: 1 of 7

IN THE UNITED STATES CIRCUIT COURT OF APPEAL
FOR THE ELEVENTH CIRCUIT

RAY LAMAR JOHNSTON
Petitioner, Appeal No.14-14054-P

v. Lower Case No. 8:11-¢cv-02094-EAK-TGW

SECRETARY, Florida
Department of Corrections, et al.,
Respondents.

/

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

MOTION FOR STAY AND ABEYANCE OF THIS CASE PENDING THE FLORIDA
SUPREME COURT’S RULING ON THE IMPLICATIONS OF HURST V. FLORIDA

DAVID DIXON HENDRY
ASSISTANT CCRC-M
FLORIDA BAR NO. 0160016

CAPITAL COLLATERAL REGIONAL
COUNSEL - MIDDLE
12973 N. TELECOM PARKWAY
TEMPLE TERRACE, FL 33637
(813) 558-1600 ext. 624
hendryeccmr.state.fl.us

i
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CERTIFICATE OF INTERESTED PERSONS AND CORPORATE DISCLOSURE
STATEMENT

C-lof 1

JOHNSTON V. SEC. DEPT. OF CORR., APPEAL NO. 14-14054-P
There are no corporations to involved in this case.
Bondi, Pamela Jo (Attorney General State of Florida)
Coryell, Leanne (Victim deceased)
Driscoll Jr., James L. (Attorney for Appellant/Petitioner)
Freeland, Timothy A. (Assistant Attorney General, Counsel for
the Respondent) .
Johnston, Ray Lamar (Petitioner/Appellant)
Jones, Julie L. (Secretary, Dept. Of Corrections)
Hendry, David D. (Attorney for Appellant/Petitioner)

Kovachevich, Elizabeth A. (United States District Court Judge,
United States District Court, Middle District of Florida)
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MOTION FOR STAY AND ABEYANCE OF THIS CASE PENDING THE FLORIDA
SUPREME COURT'’S RULING ON THE IMPLICATIONS OF HURST V. FLORIDA

1. COMES NOW the Appellant, Ray Lamar Johnston, by and
through undersigned counsel, and moves for stay and abeyance of
this case pending the Florida Supreme Court’s decision on the
implications of the United States Supreme Court’s decision in
Hurst v. Florida, --U.S.--, 136 S. Ct. 616 (2016).

2. The instant case is a death penalty case originating out
of the State of Florida. The Appellant filed a principal brief
on ineffective assistance of counsel issues unrelated to Hurst
on January 26, 2016. The State filed its answer brief 31 days
later on February 26, 2016.

3. The briefing schedule was issued in this case on
December 17, 2015. On January 12, 2016, the United States
Supreme Court ruled in Hurst that:

A penalty-phase jury recommended that Hurst’s judge

impose a death sentence. Notwithstanding this

recommendation, Florida law required the judge to hold

a separate hearing and determine whether sufficient

aggravating circumstances existed to justify imposing

the death penalty. The judge so found and sentenced

Hurst to death.

We hold this sentencing scheme unconstitutional. The

Sixth Amendment requires a jury, not a judge, to find

each fact necessary to impose a sentence of death. A

jury’'s mere recommendation is not enough.

Hurst, Id. at 619.
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4. The Appellant was sentenced to death under the very
same unconstitutional death penalty scheme as Mr. Hurst. In the
case at bar, in Johnston v. State, 841 So. 2d 349 (Fla. 2002),
the Florida Supreme Court acknowledged that:

The jury wunanimously recommended the death penalty.

After holding a Spencer hearing, the trial court found

four aggravating factors, one statutory mitigator, and

numerous nonstatutory mitigators, and followed the

jury’s recommendation.
Johnston, Id. at 355 (emphasis added). In the case at bar,
countless times the jury was informed that their verdict was
merely advisory, a mere recommendation, all in violation of
Caldwell v. Mississippi, 472 U.S. 320, 105 S. Ct. 2633 (1985).

5. Currently the Florida Supreme Court 1is deciding the

implications of Hurst. Some of the issues to be decided by the

Florida Supreme are:

Whether Hurst is retroactive to cases in
postconviction?

Whether the doctrine of harmless error can be applied?

If harmless error can be applied then under what
standard and by what court?

And, do principles of double jeopardy prevent retrial

of defendants for capital offenses who were found

guilty of the lesser offense of first degree murder?

6. At the time of the filing of this motion, the Florida
Supreme Court has unanimously stayed two scheduled executions

based on Hurst (See Case of Cary Michael Lambrix, Florida

Supreme Court Case Nos. SC 16-8 and 16-56; date of execution was
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scheduled for February 11, 2016; Oral Argument was held and Stay
of Execution was Ordered on the same day: February 2, 2016. And
see Asay v. State, Florida Supreme Court Case Nos. SC 16-223 and
SC 16-102; date of execution scheduled for March 17, 2016; Oral
Argument was held and Stay of Execution was Ordered on the same
day: yesterday, March 2, 2016). In addition, Timothy Lee Hurst
recently filed a motion on February 19, 2016 asking the Florida
Supreme Court to remand his case back to‘the trial court for
imposition of a 1life sentence following the United States
Supreme Court aecision in Hurst. (Florida Supreme Court Case SC
12-1947). That motion is currently pending.

7. Yesterday, on the same day the Florida Supreme Court
granted a second stay of execution based on Hurst just hours
after hearing oral argument (Asay v. State, Florida Supreme
Court Case Nos. SC 16-223 and SC 16-102), this Court granted a
motion for stay in another Florida death penalty case: Harry
Franklin Phillips V. Secretary, Florida Department of
Corrections, Case No. 15-15714-P.

8. The Hurst opinion has skewed the entire legal analysis
concerning postconviction claims involving the ineffective
assistance of counsel in the penalty phase. Proving the
prejudice prong of a penalty phase ineffectiveness claim
involves an analysis of whether there 1is a reasonable

probability that the outcome would have been different absent
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the ineffectiveness. Under the wusual pre-Hurst analysis, this
would involve a determination of whether the Jjury would have
recommended a life sentence if the available mitigation been
presented to them. However, the entire scheme of jury
“recommendation,” with no findings, is unconstitutional.

9. Post-Hurst issues that necessarily must be resolved
include:

a) What standard would be applied?

b) What would a properly instructed jury would have
found?

c¢) What would a jury do under a new statute?

10. Should the Florida Supreme Court vacate the
approximate 400 current death sentences based on the Hurst
decision, the Appellant’s pending penalty phase issues in this
case will decidedly become moot. In any event, even 1f the
Appellant’s death sentence is not vacated by the Florida Supreme
Court, this Court will have more guidance after the high state
court determines the full implications of Hurst.

11. Wherefore, the Appellant respectfully urges that this
Court stay this case and hold it in abeyance until the Florida
Supreme Court decides the full dimplications of the Hurst

decision.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of March, 2016, I
electronically filed the foregoing by using the CM/ECF system
which will send notice of electronic filing to the following:
capapp@myfloridalegal .com and
timothy.freelandemyfloridalegal.com and by U.S. mail to Ray

Lamar Johnston.

/S/DAVID D. HENDRY

DAVID D. HENDRY
ASSTISTANT CCRC-M

FLORIDA BAR NO. 0160016
hendrye@ccmr.state.fl.us
12973 N. TELECOM PARKWAY
TEMPLE TERRACE, FL 33637
(813)558-1600 ext. 624
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 14-14054-P

RAY LAMAR JOHNSTON,
Petitioner - Appellant,

versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents - Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:
Appellant’s motion to stay further appellate proceedings pending the ruling
of Hurst v. Florida, Case No. 12-1947, is DENIED insofar as it involves the filing

jssue in due time.

of the reply brief. Otherwise, a ruling on the motion y

aArnaSa—

CHIEF JUDGE
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court www.cal 1.uscourts.gov

May 05, 2017

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 14-14054-P

Case Style: Ray Johnston v. Secretary, FL. DOC, et al

District Court Docket No: 8:11-cv-02094-EAK-TGW

At this time the Court does not intend to schedule oral argument in this case until after there is a
ruling on Ray Johnston’s successive Fla. R. Crim. P. 3.851 motion to vacate, which was filed in
the Hillsborough County circuit court on January 5, 2017.

The attorneys are instructed to keep this Court informed of the status of that case and rulings in

it. The attorneys should file a report every 45 days or whenever a dispositive ruling is issued,
whichever is sooner.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: David L. Thomas
Phone #: (404) 335-6171

MP-1
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Date Filed: 01/11/2019 Page: 1 of 7

IN THE UNITED STATES COURT OF APPEALS

RAY LAMAR JOHNSTON,
Petitioner,

V.
SECRETARY, DEPARTMENT OF

CORRECTIONS, et al.,
Respondents.

ELEVENTH CIRCUIT

APPEAL NO. 14-14054-P

LOWER CASE NO.8:11-cv-02094-EAK-TGW

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
District Court Number: 8:11-cv-02094-EAK-TGW

MOTION TO REMAND CASE TO THE FLORIDA MIDDLE DISTRICT COURT TO
PERMIT ADDITION OF A HURST CLAIM, OR, IN THE ALTERNATIVE, MOTION
FOR OPPORTUNITY TO MOVE TO EXPAND THE CURRENT COA AND FOR
SUPPLEMENTAL BRIEFING ON HURST V. FLORIDA

DAVID D. HENDRY
Fla. Bar No. 0160016

ATTORNEY FOR THE APPELLANT

Asst. CCRC-M
12973 N. Telecom Parkway

Temple Terrace, Florida 33637
Phone # (813) 558-1600 ext.

Fax# (813) 558-1601
hendry@ccmr.state.fl.us

624

App066



Case: 14-14054 Date Filed: 01/11/2019 Page: 2 of 7

CERTIFICATE OF INTERESTED PERSONS AND CORPORATE
DISCLOSURE STATEMENT

C-1lof 1
JOHNSTON V. SEC. DEPT. OF CORR., APPEAL NO. 14-14054-P
There are no corporations to involved in this case.
Bondi, Pamela Jo (Attorney General State of Florida)
Coryell, Leanne (Victim deceased)
Driscoll Jr., James L. (Attorney for Appellant/Petitioner)
Freeland, Timothy A. (Assistant Attorney General, Counsel for the
Respondent) .
Johnston, Ray Lamar (Petitioner/Appellant)
Jones, Julie L. (Secretary, Dept. Of Corrections)
Hendry, David D. (Attorney for Appellant/Petitioner)
Kovachevich, Elizabeth A. (United States District Court Judge,

United States District Court, Middle District of Florida)
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PAST ACTION IN THE DISTRICT COURT

The District Court’s order at 1issue was a final order
disposing of all claims. United States District Judge A. Elizabeth
Kovachevich denied the Appellant’s amended petition for writ of
habeas corpus filed pursuant to Title 28, United States Code,
Section 2254 and supporting memorandum of law on April 17, 2014.
At the time of the denial of the petition in the district court in
this case, Hurst v. Florida, 136 S. Ct. 616 (2016) had yet to be
decided. As such, the Petitioner was not able to cite Hurst, and
was not able to raise the unconstitutionality of Florida’s death
penalty scheme as a basis of relief from the death sentence.

Consequently, the issue of the unconstitutionality of
Florida’s death penalty scheme pursuant to Hurst is not currently
before this Court.

STATEMENT OF THE ISSUES CURRENTLY BEFORE THIS COURT

1. Whether Mr. Johnston’s death sentence violates the Sixth
and Fourteenth Amendments to the United States Constitution
because trial counsel failed to investigate Diane Busch who could
have been called at the guilt and penalty phases of his trial, and
whether the lower court’s decision was based on an unreasonable
determination of facts?

2. Whether Mr. Johnston’s death sentence violates the Sixth
and Fourteenth Amendments to the United States Constitution

because trial counsel failed to investigate Diane Busch who could
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have been called at the guilt and penalty phases of his trial, and
whether the state court decisions were contrary to, or were an
unreasonable application of clearly established federal law?

PETITIONER’'S REQUEST FOLLOWING THE JANUARY 7, 2019 DENIAL OF HIS

PETITION FOR REHEARING FOLLOWING THE DENIAL OF HIS PETITION FOR
WRIT OF CERTIORARI

In fairness, and to -ensure that the Appellant has an
opportunity to present and exhaust all current issues regarding
the constitutionality of Florida’s capital sentencing scheme in
the federal courts, the Appellant asks this Court to remand this
case back to the district court to permit him the opportunity to
amend his petition for writ of habeas corpus to include a claim
under Hurst v. Florida, 136 S. Ct. 616 (2016).

A Hurst claim was not previously raised in the original
petition because the Hurst opinion had yet to be released. The
Appellant is hoping that the district court will consider the vital
scientific evidence rejected by the Florida courts that supports
his contention that the Hurst errors that occurred at trial were
harmful rather than harmless beyond a reasonable doubt. The
scientific sociological evidence was certainly admissible under
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Yet the
evidence was rejected. The state courts’ refusals to consider his
long-established, generally accepted scientific evidence in

support of harmful Hurst error amounted to additional violations
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of due process in the state courts.

After remand, should the district court reject these
arguments, the Appellant would be seeking a COA on these more
broader issues concerning the constitutionality of the entire
Florida capital sentencing scheme, rather than just the current
issues pending before this Court involving witness Diane Busch.

CONCLUSION

This Court should remand this case back to the district court
to permit him the opportunity to amend his petition for writ of
habeas corpus to include a claim under Hurst v. Florida, 136 S.
Ct. 616 (2016). In the alternative, the Appellant asks for an
opportunity to move to expand the current COA and for supplemental

briefing on Hurst v. Florida.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us
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CERTIFICATE OF FONT AND WORD COUNT

Undersigned counsel certifies that this Motion is in 12 point
courier new with certificates of Interested Persons and Corporate

Disclosure Statement, contains 965 words.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on January 11, 2019 a true copy of the
foregoing was sent to the Clerk of Court by United States Mail,
postage paid and filed electronically which caused a copy to be
served on opposing counsel Timothy A. Freeland, Assistant Attorney
General, Office of the Attorney General, 3507 E. Frontage Road,
Suite 200, Tampa, Florida 33607 by e-mail to:
timothy.freeland.@myfloridalegal.com and

CapApp.@myflorida.com.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David J. Smith For rules and forms visit
Clerk of Court www.call.uscourts.gov
October 07, 2019

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 14-14054-P
Case Style: Ray Johnston v. Secretary, FL. DOC, et al
District Court Docket No: 8:11-cv-02094-EAK-TGW

Counsel must acknowledge receipt of the attached calendar by docketing the ""Calendar Receipt
Acknowledged" event in ECF.

Oral argument in the above capital appeal has been scheduled for Tuesday, November 12, 2019, at the Elbert P. Tuttle
Building at the above referenced address. The hearing will commence at approximately 12:00 noon. Counsel presenting
oral argument should check-in at Rm.339 no later than 11:30 a.m. Counsel will be allotted thirty (30) minutes oral
argument per side.

Court-appointed counsel who must travel for argument should contact the undersigned deputy clerk to provide travel
information in order to receive travel authorization in a timely manner.

Counsel for each party must present oral argument unless excused by the court for good cause shown. Please note that
after the date of this letter, any changes in or addition to counsel in the appeals listed on the attached calendar requires

leave of the court. See General Order 36.

The names of the judges of the oral argument panel may be obtained by calling the Courtroom Deputy shown below, no
earlier than 10/29/2019.

If you have questions or concerns, please do not hesitate to contact the Calendaring/Court Sessions
Section in Atlanta, Georgia at (404) 335-6141 or (404) 335-6200 Capital Cases Main line.

Personal electronic devices, such as cellular telephones, "smart phones," laptop computers, and tablet
computers are not allowed beyond the courthouse's security checkpoint unless prior approval has been
obtained from a judge of the Court.

Sincerely,

DAVID J. SMITH, Clerk of Court

Reply to: David L. Thomas
Phone #: (404) 335-6171

CAL-1 Oral Argument Calendar Issued
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IN THE UNITED STATES COURT OF APPRALS
FOR THE ELEVENTH CIRCUIT

No. 14-14054-P

RAY LAMAR JOHNSTON,
- Petitioner -'Appeliant,
versus

- SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents - Appellees,

Appeal from the United States District Court
for the Middle District of Florida

Before: ED CARNES, Chief Judge, MARTIN, and ROSENBAUM, Circuit
Judges. :

BY THE COURT:
Appellant’s motion to remand this case to the district court or, in the

alternative, to expand the certificate of appealability and to allow supplemental
briefing is DENIED. Appellant’s motion to stay appellate proceedings pending the
Florida Suprexne Court’s ruling on the implications of Hurst v. Florida, 136 S. Ct.
616 (2016), is also DENIED.
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IN THE UNITED STATES COURT OF APPEALS

RAY LAMAR JOHNSTON,

Petitioner,

v.

SECRETARY, DEPARTMENT OF

CORRECTIONS,
Respondents.

et al.,

ELEVENTH CIRCUIT

APPEAL NO. 14-14054-P

LOWER CASE NO.8:11-cv-02094-EAK-TGW

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
District Court Number: 8:11-cv-02094-EAK-TGW

MOTION FOR RECONSIDERATION OF THE DENIAL OF THE MOTION TO REMAND
CASE TO THE FLORIDA MIDDLE DISTRICT COURT TO PERMIT ADDITION OF
A HURST CLAIM, OR, IN THE ALTERNATIVE, MOTION FOR OPPORTUNITY TO
MOVE TO EXPAND THE CURRENT COA AND FOR SUPPLEMENTAL BRIEFING ON

HURST V. FLORIDA

DAVID D. HENDRY

Fla. Bar No.

0160016
ATTORNEY FOR THE APPELLANT
Asst. CCRC-M

12973 N. Telecom Parkway
Temple Terrace,
Phone # (813)

Fax# (813) 558-1601

hendry@ccmr.state.fl.us

Florida 33637
558-1600 ext.
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CERTIFICATE OF INTERESTED PERSONS AND CORPORATE
DISCLOSURE STATEMENT

C-lof 1
JOHNSTON V. SEC. DEPT. OF CORR., APPEAL NO. 14-14054-P
There are no corporations involved in this case.
Bondi, Pamela Jo (Attorney General State of Florida)
Coryell, Leanne (Victim deceased)
Driscoll Jr., James L. (Attorney for Appellant/Petitioner)
Freeland, Timothy A. (Assistant Attorney General, Counsel for the
Respondent) .
Johnston, Ray Lamar (Petitioner/Appellant)
Jones, Julie L. (Secretary, Dept. Of Corrections)
Hendry, David D. (Attorney for Appellant/Petitioner)
Kovachevich, Elizabeth A. (United States District Court Judge,

United States District Court, Middle District of Florida)
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INTRODUCTION

The Appellant Ray Lamar Johnston is housed on Florida’s Death
Row. On January 11, 2019 he filed a MOTION TO REMAND CASE TO THE
FLORIDA MIDDLE DISTRICT COURT TO PERMIT ADDITION OF A HURST CLAIM,
OR, IN THE ALTERNATIVE, MOTION FOR OPPORTUNITY TO MOVE TO EXPAND
THE CURRENT COA AND FOR SUPPLEMENTAL BRIEFING ON HURST V. FLORIDA.
The Court denied this motion on October 9, 2019. The Appellant now
moves this Court pursuant to 11lth Circuit Rule 27-2 for
reconsideration of this denial.

STATEMENT OF THE ISSUES CURRENTLY BEFORE THIS COURT

1. Whether Mr. Johnston’s death sentence violates the Sixth
and Fourteenth Amendments to the United States Constitution
because trial counsel failed to investigate Diane Busch who could
have been called at the guilt and penalty phases of his trial, and
whether the lower court’s decision was based on an unreasonable
determination of facts?

2. Whether Mr. Johnston’s death sentence violates the Sixth
and Fourteenth Amendments to the United States Constitution
because trial counsel failed to investigate Diane Busch who could
have been called at the guilt and penalty phases of his trial, and
whether the state court decisions were contrary to, or were an

unreasonable application of clearly established federal law?
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APPELLANT’'S BASIS FOR RECONSIDERATION

This case involves unique circumstances that warrant this
Court’s <careful <consideration of the rejected sociological
scientific evidence that Ray Johnston attempted to present in the
Florida state courts to establish that the trial errors that
occurred in this case were harmful rather than harmless beyond a
reasonable doubt. Specifically, following Hurst v. Florida, 136 S.
Ct. 616 (2016), the Appellant sought the assistance of sociologist
and jury trial scientist Harvey Moore, Ph. D. of Trial Practices,
Inc. to evaluate whether certain errors at the Johnston trial were
harmful or harmless. Ultimately, after performing a content
analysis, Dr. Moore concluded that the errors were harmful rather
than harmless (see report attached). This report was largely the
Appellant’s focus of his argument in the state courts in attempts
to persuade the courts that the Hurst errors were harmful rather
than harmless.

The Supreme Court of Florida has continued to find Hurst
errors harmless beyond a reasonable doubt in all cases where the
advisory panel recommendation was unanimous (12-0 for death),
including the case at bar (see Johnston v. State, 246 So. 3d 266,
266 “Johnston received a unanimous jury recommendation death and,
therefore, the Hurst error 1in this case is harmless beyond a

reasonable doubt.”). Dr. Harvey Moore’s report, attached to this
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motion, compellingly illustrates that the Hurst errors at the
Johnston trial were harmful rather than harmless.
THE RELATIONSHIP BETWEEN CALDWELL!, RING?, HURST, STRICKLAND?,

THE TWO ISSUES BEFORE THIS COURT, AND THE NEED FOR A REMAND TO
THE DISTRICT COURT

The Appellant acknowledges that he is currently limited to
the two sole issues before this Court. But at the crux of his
argument 1s the issues of deficient performance and prejudice.
Specifically, was Ray Lamar Johnston prejudiced when trial counsel
failed to call Diane Busch as a witness to trial, and whether the
lower court’s decision in this regard was based on an unreasonable
determination of facts, and whether the state court decisions were
contrary to, or were an unreasonable application of clearly
established federal law.

Following Hurst, the Appellant’s arguments on the two issues
before this Court have become much stronger. To make the strongest
argument possible in this case, the Appellant needs this Court (or
the District Court) to consider the contents of Dr. Moore’s
attached report. The Appellant’s position is that he was denied
due process when the state courts refused to consider the contents

of Dr. Moore’s report.

1 Caldwell v. Mississippi, 472 U.S. 320 (1985).
2 Ring v. Arizona, 536 U.S. 584 (2002).
3 Strickland v. Washington, 466 U.S. 668 (1984).
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At issue currently before this Court is whether Mr. Johnston
was prejudiced at trial. He certainly was. Not only did trial
counsel fail to call a vital witness to trial (Diane Busch), but
the State of Florida’s entire capital system, which was once
thought to be constitutional at the time of this trial, has been
found unconstitutional by the United States Supreme Court in Hurst.
Mr. Johnston had a right for a jury to consider the testimony of
an available witness who would testify that Mr. Johnston saved her
life. Instead, Mr. Johnston was provided a mere advisory panel who
was 1informed unconstitutionally approximately 65 times that they
would not be making the decision of whether Mr. Johnston would
live or die, the trial judge would. In addition to the prejudice
resulting from the advisory panel failing to hear the mitigating
testimony of available witness Diane Busch, the advisory panel was
instructed in unambiguous terms that they would not be responsible
for the decision to sentence Mr. Johnston to death, contrary to
Caldwell and Hurst.

Following Hurst, properly instructed juries now make the life
and death decisions in capital cases in the State of Florida, not
trial judges. Also following Hurst, Florida juries’ decisions must
now be unanimous. Though this trial resulted in a wunanimous
recommendation for death, it was the decision of a mere advisory
panel, not a constitutionally and properly instructed jury. Had

Just one member of the advisory panel recommended life, Mr.
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Johnston would have received Hurst relief from the State of
Florida. It is the Appellant’s position that until he is permitted
to return to the District Court to present the information
contained within Dr. Moore’s report (or at least have this Court
consider the contents of Dr. Moore’s report), he will not be
permitted to make the strongest arguments available against this
unconstitutionally imposed death sentence.

Lack of diligence is not the reason for these issues not being
included in the Appellant’s 28 U.S.C §2254 Petition. Rather, lack
of availability of caselaw at the time of the filing of his §2254
Petition in District Court is the reason. Hurst did not issue until
2016, long after the filing of the §2254 Petition. Hurst holds
that juries rather than judges must make necessary factual findings
impose the death penalty. “The Sixth Amendment requires a jury,
not a judge, to find each fact necessary to impose a sentence of
death. A jury’s mere recommendation is not enough.” Id. at 619.
Although Hurst did not specifically raise Caldwell concerns with
the prior Florida Jjury instructions, it said that advisory
recommendations are not enough. It is the appellant’s position
that a properly instructed Jjury must make the necessary factual
findings in capital cases. The appellant only received an
improperly instructed advisory panel at his trial rather than a

properly instructed jury.
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Had Mr. Johnston’s advisory panel heard the testimony of Diane
Busch, at least one of the members of the advisory panel would
have recommended life over death. Had Mr. Johnston’s advisory panel
been actual jury members who were constitutionally informed that
they were the actual decision makers at the penalty phase, the
decision would have been different. One cannot have confidence in
the outcome of this case under Strickland when the advisory panel’s
decision was diminished approximately 65 times at trial. “The
defendant must show that there is a reasonable probability that,
but for counsel’s wunprofessional errors, the result of the
proceeding would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the outcome.”
Strickland at 694.

The current issues before this Court come into clear focus
when analyzed keeping the mandates of Hurst and Caldwell in mind.
Confidence in the outcome of this case for the failure to call
Diane Busch as a witness 1is clearly undermined considering that
the advisory panel’s role was undermined approximately 65 times at
trial. The Appellant once again requests a remand and the
opportunity to present his arguments and scientific evidence
refuting harmless error beyond a reasonable doubt in the district

court.
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CONCLUSION

This Court should reconsider its decision denying the motion
to remand this case back to the district court to permit him the
opportunity to amend his petition for writ of habeas corpus to
include his scientific evidence and arguments under Hurst and
Caldwell. In the alternative, the Appellant renews his request for
an opportunity to move to expand the current COA and for

supplemental briefing on Hurst v. Florida.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us
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CERTIFICATE OF FONT AND WORD COUNT

Undersigned counsel certifies that this Motion is in 12 point
courier new with certificates of Interested Persons and Corporate

Disclosure Statement, contains 1781 words.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M

CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 11, 2019 a true copy of the
foregoing was sent to the Clerk of Court by United States Mail,
postage paid and filed electronically which caused a copy to be
served on opposing counsel Timothy A. Freeland, Assistant Attorney
General, Office of the Attorney General, 3507 E. Frontage Road,
Suite 200, Tampa, Florida 33607 by e-mail to:

timothy.freeland.@myfloridalegal.com and CapApp.@myflorida.com.

S/David D. Hendry

DAVID D. HENDRY

Florida Bar No. 0160016
Assistant CCRC-M
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CAPITAL COLLATERAL REGIONAL
COUNSEL-MIDDLE REGION

12973 N. Telecom Parkway
Temple Terrace, Florida 33637
(813) 558-1600 ext. 624
hendry@ccmr.state.fl.us
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ATTACHEMENT A

See Appendix C starting on page App 27
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IN THE THIRTEENTH JUDICIAL CIRCUIT COURT
FOR HILLSBOROUGH COUNTY, FLORIDA
Criminal Justice and Trial Division

STATE OF FLORIDA CASE NO.: 97-CF-013379
99-CF-011338

v.
RAY LAMAR JOHNSTON, DIVISION: J

Defendant.
/

AMENDED: ORDER GRANTING STATE’S MOTION TO STRIKE DEFENDANT’S
WITNESS/EXHIBIT LIST AND ATTACHMENTS AND ORDER STRIKING JUNE 15,
2017 EVIDENTIARY HEARING

ORDER VACATING ORDER GRANTING STATE’S MOTION TO STRIKE
DEFENDANT’S WITNESS/EXHIBIT LIST AND ATTACHMENTS AND ORDER
STRIKING JUNE 15,2017 EVIDENTIARY HEARING AS TO CASE 99-CF-011338 ONLY

THIS MATTER is before the Court on the State’s “Motion to Strike Defendant’s
Witness/Exhibit List and Attachments,” filed on April 14, 2017. On May 3, 2017, Defendant filed his
“Response to the State’s Motion to Strike.” On May 18, 2017, the Court held a hearing on the State’s
motion.

State’s Motion to Strike Defendant’s Witness/Exhibit List and Attachments

In the State’s “Motion to Strike Defendant’s Witness/Exhibit List and Attachments,” it raises
concerns about Dr. Harvey Allen Moore’s ability to testify at an evidentiary hearing. (See State’s
Motion to Strike Defendant’s Witness/Exhibit List and Attachments, attached.) Specifically, the State
argues that “[i]t would be improper to elicit the speculative testimony of [Defendant’s] expert at an

evidentiary hearing, and it would be equally improper to consider the speculative conclusions found

t The Court notes its original “Order Granting State’s Motion to Strike Defendant’s Witness/Exhibit
List and Attachments and Order Striking June 15, 2017 Evidentiary Hearing,” rendered on June 8,
2017, incorrectly included case 99-CF-011338. This order is intended to amend the previous order
by vacating the June 8, 2017, order as to case 99-CF-11338 only.

Page 1 of 6

App 091



in his expert’s report.” Id. The State argues that Dr. Moore should not be qualified as an expert witness
due to the speculative nature of his testimony and report. /d. The State contends that Dr. Moore’s
testimony and his report lack new facts for the Court to consider and are irrelevant to the issues before
the Court. /d.

Defendant’s Response to the State’s Motion to Strike

In response, Defendant argues that Dr. Moore’s report “is full of facts necessary for this court
to consider.” (See Response to the State’s Motion to Strike, attached.) The Defendant further argues
that “[t]he question of whether Dr. Moore’s methods are simply speculative or grounded in sound
scientific principles is an issue of fact that needs to be explored at an evidentiary hearing.” Id. As such,
Defendant contends that his claims should not be summarily denied. /d.

Evidentiary Hearing

On May 18, 2017, an evidentiary hearing was held on the State’s motion. (See Hrg. Trans.,
attached). Dr. Moore was called to testify. At the close of the hearing, both parties presented oral
closing arguments. Based on the State’s motion, the Defendant’s response, the record, and the
testimony and argument presented at the evidentiary hearing, the Court finds as follows:

Legal Standard for Expert Testimony in Florida

On February 16, 2017, the Florida Supreme Court declined to adopt the Daubert standard as
part of the Florida Evidence Code to the extent that it is procedural. See In re: Amendments to the
Florida Evidence Code, 210 So. 3d 1231 (Fla. 2017). The Florida Supreme Court has the authority
and obligation to adopt rules of practice and procedure for the courts of Florida. See Fla. Const. art.
5, § 2(a); see also Perez v. Bell South Telecommunications, 138 So. 3d 492, 498 n.12 (Fla. 3d DCA
2014).

In Florida, novel scientific methods are admissible when the relevant scientific community
has generally accepted the reliability for the underlying theory or principle. In Ramirez v. State, 651

Page 2 of 6
App 092



So.2d 1164, 1166-67 (Fla. 1995) (internal citations omitted), the Florida Supreme Court enumerated
the following four-step process in determining the admissibility of expert opinion testimony
concerning a new or novel scientific principle:

[T]he admission in evidence of expert opinion testimony regarding a new or
novel scientific principle is a four-step process...First, the trial judge must
determine whether such expert testimony will assist the jury in understanding
the evidence or in determining a fact in issue...Second, the trial judge must
decide whether the expert’s testimony is based on a scientific principle or
discovery that is ‘sufficiently established to have gained general acceptance in
the particular field in which it belongs’... The third step in the process is for the
trial judge to determine whether a particular witness is qualified as an expert
to present opinion testimony on the subject in issue...Fourth, the judge may
then allow the expert to render an opinion on the subject of his or her expertise,
and it is then up to the jury to determine the credibility of the expert’s opinion,
which it may either accept or reject.

The second-prong of Ramirez, commonly known as the Frye test, requires the court to
determine whether the testing procedure or device utilized to apply a scientific principle or discovery
is sufficiently established to have gained general acceptance in the relevant scientific community. The
Frye test is used to guarantee the legal reliability of new or novel scientific evidence in that the trial
judge is required to “determine the level of agreement or dissension” within the relevant scientific
community. Brim v. State, 779 So. 2d 427, 434 (Fla. 2d DCA 2000). In Hadden v. State, 690 So. 2d
573, 578 (Fla. 1997), the Florida Supreme Court explained the reliability prong of the Frye test as
follows:

[W]e firmly hold to the principle that it is the function of the court to not permit
cases to be resolved on the basis of evidence for which a predicate of reliability
has not been established. Reliability is fundamental to issues involved in the
admissibility of evidence...novel scientific evidence must also be shown to be
reliable on some basis other than simply that it is the opinion of the witness
who seeks to offer the opinion. In sum, we will not permit factual issues to be
resolved on the basis of opinions which have yet to achieve general acceptance
in the relevant scientific community; to do otherwise would permit resolutions
based upon evidence which has not been demonstrated to be sufficiently
reliable and would thereby cast doubt on the reliability of the factual
resolutions.

Page 3 of 6

App 093



“In utilizing the Frye test, the burden is on the proponent of the evidence to prove the general
acceptance of both the underlying scientific principle and the testing procedure used to apply that
principle to the facts at hand.” Ramirez, 650 So. 2d at 1168. “The trial judge has the sole responsibility
to determine this question.” Id. at 1168; see also Brim v. State, 695 So. 2d 268, 272 (Fla. 1997)
(holding the Frye determination is a question of law for the judge rather than a matter of weight for
the jury). “[ G]eneral acceptance in the scientific community can be established ‘if use of the technique
is supported by a clear majority of the members of that community.””” Brim, 695 So. 2d at 272 (internal
citation omitted). In determining the general acceptance in the scientific community, the court “must
consider the quality, as well as quantity, of the evidence supporting or opposing a new scientific
technique.” 1d.

“Although the Frye standard may be designed to ‘guarantee the reliability’ of new scientific
evidence, the trial judge is not actually called upon to determine whether various principles and
procedures are ‘reliable’ from a scientific perspective.” Brim, 779 So. 2d at 434. Trial judges must
determine the “legal reliability, as a threshold test of legal relevance, by judging — as an objective
outsider — the level of acceptance that a principle or procedure has achieved within a scientific
community.” Id.

Analysis and Ruling

After reviewing the State’s motion, Defendant’s response, and the evidence and argument
presented at the May 18, 2017, hearing, the Court finds that Dr. Moore’s testimony is not needed to
resolve the outstanding issues in Defendant’s Rule 3.851 motion. The Court recognizes that Dr.
Moore testified he has previously been certified in one criminal case as an expert in content analysis,
with the one case being in this judicial circuit. (See Hrg. Trans. p. 23-26, attached). However, this
Court must still consider whether Dr. Moore’s testimony regarding content analysis and his report in

the above-listed cases can meet the necessary standard to be allowed at the evidentiary hearing. Dr.
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Moore testified that content analysis is a “well-established methodological technique” and that it has
“provided the approach [to] developing theory in the social and behavioral sciences since the mid
sixties.” (Hrg. Trans. p. 5, attached). Dr. Moore’s testimony is that content analysis is commonly used
in the social sciences to study and collect empirical data from various forms of media. Id. Dr. Moore
states that he used content analysis to find sentences and phrases used during Defendant’s trial and
sentencing that would have improperly influenced the jury. Id.

The Court does not take issue with the use of content analysis as a means of researching and
collecting data. However, there was little to no evidence presented to show that content analysis is
widely accepted or used as a means to investigate a trial for biased language or undue prejudice. Dr.
Moore’s analysis and report may be useful for research purposes, but it is unable to meet the second
prong of the Frye test. See Ramirez, 651 So.2d at 1166 (“[T]he expert’s testimony is{must be] based
on a scientific principle or discovery that is ‘sufficiently established to have gained general acceptance
in the particular field in which it belongs.””).

The Court finds that even if Dr. Moore’s testimony and methods could meet the required
standards, his testimony is still inadmissible as it enters into the purview of the Court’s decision
making ability. Dr. Moore’s content analysis report is based on lay persons’ reviews of the record.
(See Hrg. Trans. p. 33, attached). It does not provide any additional knowledge or ability that the
Court does not also possess. Id. Dr. Moore advised the Court that the ability to read the English
language is “about all that’s required” of the individuals reviewing the record. (Hrg. Trans. p. 40,
attached). While grateful for the assistance offered by Dr. Moore and his staff, the Court finds it is
not necessary, as it is the Court’s duty to review the record and draw appropriate conclusions based
on the arguments and the law.

Due to the Court’s ruling above, it finds that Defendant’s remaining claims are purely legal
and can be resolved by the Court’s own review of the record. As such, the Court finds no additional
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hearings are required. Consequently, the June 15, 2017, evidentiary hearing currently scheduled for
the above-listed case numbers will be stricken.

It is therefore ORDERED AND ADJUDGED that the State’s “Motion to Strike Defendant’s
Witness/Exhibit List and Attachments” is GRANTED.

It is further ORDERED that the Clerk SHALL STRIKE the June 15, 2017, evidentiary
hearing,.

It is further ORDERED AND ADJUDGED that the “Order Granting State’s Motion to Strike
Defendant’s Witness/Exhibit List and Attachments and Order Striking June 15, 2017 Evidentiary
Hearing” is hereby VACATED as to case 99-CF-011338 only.

DONE AND ORDERED in Chambers in Hillsborough County, Florida this _ day of
June, 2017. ORIGHNAL SIGNED

e E-S1SCO

MICHELLE SISCO, CirouttJofze

Attachments:
Motion to Strike Defendant’s Witness/Exhibit List and Attachments
Response to the State’s Motion to Strike
Hearing Transcript

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of this order has been furnished to Timothy Freeland,
Esquire, and C. Suzanne Bechard, Esquire, Office of the Attorney General, 3507 E. Frontage Rd.,
Suite 200, Tampa, FL 33607-7013; and to David Dixon Hendry, Esquire, James Driscoll, Jr., Esquire,
and Gregory W. Brown, Esquire, CCRC-M, 12973 North Telecom Parkway, Temple Terrace, FL
33637, by U.S. mail; and to Jay Pruner, Esquire, Office of the State Attorney, 419 Pierce Street,
Tampa, FL 33602, by inter-office mail, on this/% day of June, 2017..,

LGl i

Députy Clerk
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Filing # 55074403 E-Filed 04/14/2017 07:44:14 AM

IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT,
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA

STATE OF PLORIDA,

Plaintiff,

Case No. 97-CP-013379
Death Penalty Case

v.

RAY LAMAR JOHNSTON,

Defendant.

/

STATE'S MOTION TO STRIKE DEFENDANT'S
WITREES/EXHIBIT LIST AND ATTACHMENTS

The State of Florida, through the undersigned co-counsel,

moves to strike the Defendant’s Witness/Exhibit List and
attachments and as grounds therefore, states the following:

On April 13, 2017, Johnston filed a Witness/Exhibit List
attaching a report from Trial Practices, Inc. dated April 13,
2017 and authored by Harvey A. Moore, Ph.D.. This document was
filed for consideration prior to a case management conference to
be held by this court on Johnston’'s successive postconviction

motion pursuant to Hurst v. State of Florida, 202 So. 3d 40

(Fla. 2016). See Fla. R. Crim. R. 3.851 (f)(5) (where the
purpose of a case .maﬁ'agement conference is to hear 'afg.‘utﬁght.
based on “purely legal claims not based on disputed fact”).
Johnston has now filed the report to support his purely
legal claim, but in doing so, he has introduced a speculative

analysis of the transcript of Johnston's sentencing phase “from
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a social science perspective” by conducting a “content

analysis...of two principles” in Caldwell v. Mississippi, 472

U.S. 320 (1985). It would be inappropriate for this court to
consider the contents of the report in determining the outcome
of this purely legal claim. The report is based entirely on
speculation, and it includes the wrong standard for reviewing
Johnston‘s claim. Johnston urges entitlement to relief because
his jury was not instructed according to the current state of
the law which, in his view, amounts to a violation of Caldwell

V. Mississippi, 472 U.S. 320 (1985). The Florida Supreme Court

has expressly rejected Johnston’s claim in this regard. Hall v.
State, ___ So. 3d ___ 2017 WL 526509 at *25 (Fla. Feb. 9, 2017).

In sum, regardless of Johnston’s protestations, the Florida
Supreme Court has consistently found harmless those post-Ringi
cases where the jury's sentencing recommendation was unanimous,
as is the case here. This Court must follow that precedent, and
strike Johnston’s witness and report.

Johnston is not entitled to Hurst relief because his jury
unanimously recommended death as the appropriate sentence in
this case. The-¢orrect harmless error analysis woula bé based on
whether the record demonstrates beyond a reasonable doubt that a

rational jury would have unanimously found all facts necessary

to impose death and that death was the appropriate sentence.

'Ring v. Arizona, 536 U.S. 584 (2002).
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Mosely v. State, 209 So. 3d 1248 at 1284 {(Fla. Dec. 22, 2016).

Because his jury's sentencing recommendation was unanimous, any

Hurst error was clearly harmless. See, e.g., Davis v. State, 207
So. 3d 142 (Fla. 2016); Hall v. State, Sc. 34 , 2017 WL
526509 (Fla. Feb. 9, 2017); Kaczmar v. State, So. 3d '

2017 WL 410214, at *4 (Fla. Jan. 31, 2017); Knight v. State,

So0. 3d » 2017 WL 411329 at *15 (Fla. Jan. 31, 2017), and

Xing v. S8tate, So. 3d , 2017 WL 372081 at *19 (Fla. Jan.

26, 2017).

It would be improper to elicit the speculative testimony of
Johnston’s expert at an evidentiary hearing, and it would be
equally improper to consider the speculative conclusions found
in his expert’s report when deciding whether an evidentiary
hearing is warranted.

Given the inappropriate and irrelevant speculation as well
as the incorrect legal theories included in the report, this
court should strike the witness and exhibit. Moreover, since
this is a purely legal Hurst claim which does not warrant an
evidentiary hearing, or any relief for that matter, this Court
should rejéct"Johnston's arguments and motions;?éﬁd enter an
order summarily denying review. Even if this court should desire
to include the contents of the report within its consideration
of Johnston’s Hurst claim, the motions, files, and records in

this case would still conclusively show that Johnston is
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entitled to no relief, and his motion should be denied without

an evidentiary hearing.

CONCLUSION
In sum, the Florida Supreme Court has consistently held
that no Hurst relief is warranted in cases, 1like Johnston’s,
where the jury’s sentencing recommendation was unanimous.
Johnston is therefore not entitled to relief as a matter of law.
Accordingly, Johnston’s Witness/Exhibit 1list and attachments

should be stricken and Johnston’s motion summarily denied.

Respectfully submitted,
PAMELA JO BONDI

ATTORNEY GENERAL
STATE OF FLORIDA

s/ Timothy A. Freeland
TIMOTHY A. FREELAND
Senior Assistant Attorney General
Florida Bar No. 539181
Office of the Attorney General
3507 E. Frontage Rd., SBuite 200
Tampa, Florida 33607-7013
Telephone: (813) 287-7910
Timothy.freelandemyfloridalegal .com
capappé@myfloridalegal.com

CO-COUNSEL, STATE OF FLORIDA

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of March, 2017, I
electronically filed the foregoing with the Clerk of the Court

by using the Florida Courts E-Portal filing system which will
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send a notice of electronic filing to the following: Honorable
Michelle D. Sisco, Circuit Judge, 401 No. Jefferson Street,
Tampa, Florida 33602, heckshsl@fljudl3.org; James Driscoll, Jr.,
David Dixon Hendry and Gregory W. Brown, Agsistants CCRC-M, Law
Office of the Capital Collateral Regional Counsel, 12973 No.
Telecom Parkway, Temple Terrace, Florida 33637,
driscoll@ccomr.sgtate.fl.us, hendry@ccmr.state.fl.us,
brown@ccmr.state.fl.us [and] support@ccmr.state.fl.us; and Jay
Pruner, Assistant State Attorney, Office of the State Attorney,
419 No. Pierce Street, Tampa, Florida 33602,
Pruner j@saol3th.com, stapleton a®saol3th.com [and]

mailprocessingstaff@saol3th.com.

s/ Timothy A. Freeland
CO-COUNSEL, STATE OF FLORIDA
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Filing # 55925079 E-Filed 05/03/2017 02:24:30 PM

IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO. 97-CF-013379
Plaintiff,
v,
DIVISION J
RAY LAMAR JOHNSTON,
Defendant.
/

RESPONSE TO THE STATE’S MOTION TO STRIKE

COMES NOW, Defendant, Ray Lamar Johnston, by and through the undersigned counsel,
and responds to the State’s Motion to Strike Defendant’s Witness / Exhibit List and Attachments
filed April 14, 2017. Defendant responds to the State’s Motion as follows:

At page | of the motion the State claims that “Johnston has now filed the [Harvey Moore]
report to support his purely legal claim, but in doing so, he has introduced a speculative analysis
of the transcript.”

This claim is not purely legal in nature. It is a mixed question of fact and law. Death is
different. This Court should not simply accept the advisory panel’s mere recommendation in this
case and ignore the United States Constitution. Death sentences cannot be carried out in an

érbitrary and capricious manner. Such death sentences violate the Eighth Amendment prohibition

s agéinst cruel and unusual punishment. To deny Mr. Johnston relief simply because of a mere

advisory panel recommendation is the very definition of an arbitrary and capricious death sentence.

As the United States Supreme Court recognized in Hurst v, Florida, 136 S. Ct. 616 (2016),

the “advisory recommendation” at a Florida sentencing phase cannot be substituted for an actual
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Jury verdict. The United States Supreme Court has already held in Hurst that “The State cannot
now treat the advisory recommendation by the jury as the necessary factual finding that Ring
requires.” Hurst, 136 S. Ct. at 622. Therefore, this Court should not treat Mr. Johnston’s advisory
recommendation as such, even when the recommendation was unanimous. This is especially true
in a case that has so severely violated the dictates of Caldwell v. Mississippi, 472 U.S. at 328
(1985).

Dr. Harvey Moore will assist the trier of fact in this case, the Court, to understand that the
analysis of Mr. Johnston’s Eighth Amendment claims in this case requires much more than a quick
check of the advisory recommendation at the penalty phase. Any current adverse case law that
suggests that a quick advisory recommendation check can swiftly dispose of Mr. Johnston’s claims
is ill-advised, ill-reasoned, and unconstitutional.

Dr. Harvey Moore’s report is full of facts necessary for this Court to consider and analyze
if it is to conduct a robust analysis of Mr. Johnston’s Eighth Amendment claims, one that comports
with due process. Dr. Moore did not perform “a speculative analysis of the transcript.” Rather, he
performed a scientific analysis of the transcript. This Court is free to judge the weight to be
afforded Dr. Moore’s analysis and testimony once it hears the scientific methods employed. The
question of whether Dr. Moore’s methods are simply speculative or grounded in sound scientific
principles is an issue of fact that needs to be explored at an evidentiary hcaring. Mr. Johnston’s
claims should not bc ;um@m‘ily denied.

At page 2 of its Motion to Strike the State claims that “the report is'bésed entirely on
speculation.” This is not the case at all. Dr. Moore’s report is based on record transcript that is part
of the record on appeal in this case. It is also based on an analysis of Caldwell v. Mississippi, 472

U.S. 320 (1985) as it relates to the transcript in the case at bar. In his report, Dr. Moore identifies
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some 65 instances from actual trial transcript in this case wherein the Jjury was “led to believe that
responsibility for determining the appropriateness of defendant’s death sentence rests elsewhere.”
See Caldwell v. Mississippi, 472 U.S. at 328 (1985). The report and the conclusions therein is not
based entirely on speculation. It is based on decades of established social science research. Based
on a review of the Johnston trial transcripts and the United States Supreme Court case of Caldwell
v. Mississippi, Dr. Moore ultimately concluded:

Statements by the court and prosecution frame the jury’s orientation to the tasks in

its subsequent performance. In short, a jury which is told its work will not determine

the outcome of the sentencing necessarily is less likely to take its role as seriously

as would be the case if it actually bore more direct responsibility for execution of

sentence.

Conclusion: Based on the socio-legal standard established in Caldwell v.

Mississippi we may conclude to a reasonable degree of sociological certainly the

Jury which recommended a sentence of death for Mr. Johnston in Joknston v. State

was persuaded against the requisite level of attention to its responsibility through

comments made by the court and the prosecutor.
Report from Dr. Harvey Moore, page 4.

The State also claims that the report “includes the wrong standard for reviewing Mr.
Taylor’s claim.” The United States Constitution is not the wrong standard for reviewing Mr.
Taylor’s claim. Caldwell is still good law. Mr. Taylor’s death sentence must comport with the
dictates of Caldwell and the Eighth Amendment. The State’s suggestion at page 2 that “The Florida
Supreme Court has expressly rejected Johnston’s claim in this regard. Hall v. State, __So.3d _
2017 WL 526509 at *25 (Fla, Feb. 9, 2017)” is wrongly cited and misplaced by the State. The
Florida Supreme Court never expressly rejected Mr. Johnston’s current claim in Hall. Hail merely
addressed an ineffective assistance of appellate counsel claim involving Caldwell, but analyzed

the claim only in a pre-Hurst procedural posture. Hurst has now changed everything.

Death sentences must also comport with the Sixth Amendment. In Hurst v. Florida, 136 S.
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Ct. 616, 619 (2016), the United States Supreme Court held that “The Sixth Amendment requires a
jury, not a judge, to find each fact necessary to impose a sentence of death. A jury’s mere
recommendation is not enough.” Mr. Johnston’s advisory panel did not engage in any required fact
finding at the penalty phase. Dr. Moore’s report identifies numerous instances where the jury was
informed at the penalty phase that they were simply making a mere “recommendation” to the trial
judge in Mr. Johnston’s case. As a matter of standard Florida capital sentencing law at the time,
there were numerous “suggestions that the sentencing jury [] shift its sense of responsibility to
[the] court. ” Caldwell v. Mississippi, 472 U.S. at 330 ( 1985). Mr. Johnston’s death sentence is a
result of a death penalty system that violated both Caldwell and Hurst.

Contrary to the State’s arguments in this case, the errors are harmful, not harmless.
Regardless of the advisory recommendation in this case, this case clearly does not meet Eighth
Amendment scrutiny. Caldwell reversed a death sentence based on a prosecutor’s isolated
comments during closing arguments. The United States Supreme Court concluded in Caldwell:

This Court has always premised its capital punishment decisions on the assumnption

that a capital sentencing jury recognizes the gravity of its task and proceeds with

the appropriate awareness of its “truly awesome responsibility.” In this case, the

State sought to minimize the jury’s sense of responsibility for determining the

appropriateness of death. Because we cannot say that this effort had no effect on

the sentencing decision, that decision does not meet the standard of reliability that

the Eighth Amendment requires. The sentence of death must therefore be vacated.

Accordingly, the judgment is reversed to the extent that it sustains the imposition
of the death penalty, and the case is remanded for further proceedings.

Caldwell, 1d.at341, By ignoring the established Eighth Amendment mandates of Caldwell (1985),
coufts v;ill ]:eéVe clearly established Eight Amendment violations unrectified.

Any close question of whether this Court should grant an evidentiary hearing should be
resolved in Mr. Johnston’s favor, in favor of an evidentiary hearing. An evidentiary hearing was
denied in the case of Cook v. State, 792 So. 2d 1197 (Fla. 2001). The Florida Supreme Court

remanded the case back to the trial court to hold an evidentiary hearing. /d. at 1205. In a special

4
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concurrence in Cook, Justice Pariente joined by Justice Anstead, stated the following:

I write separately for two reasons. First, I write to express my continued belief in
the importance of trial judges erring on the side of granting an evidentiary hearing
on an initial postconviction motion. Second, I write in response to Chief Justice
Wells® concemns about the length of time this case has been in postconviction
proceedings.

As to the fact that no evidentiary hearing has yet been held, the failure to conduct
an evidentiary hearing unless the record conclusively shows that the defendant is
not entitled to relief is not only contrary to the law, but also is in itself a cause of
delay in the postconviction process. See Gaskin v. State, 737 So. 2d 509, 519 (Fla.
1999) (Pariente, J., specially concurring) (explaining that failure to conduct an
evidentiary hearing “causes delay and undermines our goal of providing a
simplified, complete and efficacious remedy for postconviction claims™); Mordenti
v. State, 711 So. 2d 30, 33 (Fla. 1998)(Wells, J., concurring) (noting that “[t]oo
much judicial and counsel time and resources have been wasted in determining
whether to hold an evidentiary hearing. This has added to the inordinate amount of
time prisoners remain on death row”). We have urged trial judges to err on the side
of granting an evidentiary hearing on the first postconviction motion on all
factually-based claims such as ineffective assistance of counsel, Brady [footnote
omitted] and newly discovered evidence. See Gaskin, 737 So. 2d at 516; Ragsdale
v. State, 720 So. 2d 203, 206 (Fla. 1998). If the trial court in this case had granted
an evidentiary hearing in 1996, the initial postconviction process would now likely
be at an end. Instead, we face the specter of yet another delay as we return this case
to the trial court.

Cook, Id. at 1205.

Contrary to the State’s arguments, this Court should consider the contents of the report and

permit Dr. Harvey Moore to testify on June 15, 2017.
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CERTIFICATE OF SERVICE
WE HEREBY CERTIFY that on May 3, 2017, we electronically filed the forgoing
Response with the Clerk of the Court by using Florida Courts e-portal filing system which will

send a notice of electronic filing to all parties and to Circuit Court Judge Michelle Sisco.

GREGORY W. BROWN

GREGORY W. BROWN

FLORIDA BAR NO. 0086437

ASSISTANT CCRC

brown@ccmr.state.fl.us

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE
12973N. Telecom Parkway Temple Terrace, Florida 33637
(813) 558-1600

JAMES L. DRISCOLL JR.

JAMES L.DRISCOLL JR.,

FLORIDA BAR NO. 0078840

ASSISTANT CCRC

driscoll@ccmr.state.fl.us

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE
12973N. Telecom Parkway Temple Terrace, Florida 33637
(813) 558-1600

DAVID DIXON HENDRY

DAVID DIXON HENDRY

FLORIDA BAR NO. 0160016

ASSISTANT CCRC

hendry@ccmr state.fl.us

CAPITAL COLLATERAL REGIONAL COUNSEL - MIDDLE
12973N. Telecom Parkway Temple Terrace, Florida 33637
(813) 558-1600 -
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL
CIRCUIT IN AND FOR HILLSBOROUGH COUNTY, FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA

Cage No.: 99-CF-011338
vs.

RAY ILAMAR JOHNSTON,
Defendant .

Division: J

]
1

TRANSCRIPT OF TESTIMONY AND PROCEEDINGS

This case came on to be heard before the
Honorable Michelle D. Sisco, Circuit Judge, at the
Hillsborough County Courthouse Ammex, Tampa, Florida, on
May 18, 2017, commencing at approximately 8:35 a.m.,
reported by Mary E. Blazer, RPR.
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Office of Attommey General
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O Behalf of the State of Florida.
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On Behalf of the Defendant.

Also Present:
Staff Attormeys

AOC CIRCUIT OOURT REPORTERS

App 108




- 1 INDEX

9 PAGE,
3 For the State:
4 (NONE)
5
6
7 For the Defendant
B HARVEY AILILEN MOQRE
DIRECT EXAMINATION BY MR. HENDRY 4
9 CROSS-EXAMINATICN BY MR. FREELAND 30
REDIRECT EXAMINATICN BY MR. HENDRY 39
10
11 CERTIFICATE OF REPORTER 64
12 |
{
13
14
15 EXHTBITS
16 NO. DESCRIPTION IN EVIDENCE

17 For the State:

18 | (NONE)
19
20 | For the Defendant:
21 1 Resumé 9
22 2 Reports 39
23

- 24

e 25

App 109




10

11

12

13

14

15

16

17

18

1s

20

21

22

23

24

25

PROCEEDINGS

THE BAILIFF: Court is back in session.

THE COURT: Hello. Good morning.

All right. So are we ready to proceed now?

Okay. All right. We're going to combine
Johnston, and is it Taylor?

MS. BECHARD: Perry Alexander Taylor, yes.

THE COURT: Okay. 8o, do you want to call
your witnessg?

MR. HENDRY: Yes, Your Honor.

We would call Dr. Moore.

THE COURT: Okay. Dr. Moore, come on up.

MR. HENDRY: And for the record, David Hendry
from CCRC Middle. I'm here, along with James
Driscoll, from CCRC on beéehalf of both Mr. Perry
Taylor and Mr. Ray Lamar Johnston.

And, Your Honor, alsc we spoke in the hallway
with the attorney general's office, and we are in
agreement that the best way to go about both of
these hearian, since they involve bagically the
same issue, is to consolidate the transcripts.

THE COURT: Okay.

MR. HENDRY: Because it's the same direct
examination on both cases, basically.

THE COURT: Okay. Is that correct, State?
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MR. FREELAND: Yes, it is, Your Honor.
MS., BECHARD: Yes, Your Honor.
THE COURT: Very good.
All right. And if you would please raise your
right hand.
(Witness sworn.)
HARVEY ALLEN MOORE,
called as a witness by the Defendant, having been first
duly sworn, testified as follows:
THE WITNESS: I do.
THE COURT: Okay. Very good.
You may proceed.
MR. HENDRY: Thank you.
DIRECT EXAMINATION

BY MR. HENDRY:

Q Could you please state your name for the
record.
A Harvey Allen Moore. M double O-R-E.

Q Could you detail for the Court your formal

educational experience.

A Yes, sir. I received a bachelor's degree from
Knox College in Galesburg, Illinois, in 1968; masters's
degree in social psychology from Illinois State
University in 1969; and a Ph.D., in sociology from Case

Western Reserve University in 1972.
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Q Okay. And did you complete in those studies a
master's thesis and a dissertation?

A Yes, sgir.

Q Okay. And did those papers both involve the
matter of content analysis?

A Yes, sir. Both, and many of my publications
have involved content analysis in one form or another.
Q Okay. If you could describe for us what

exactly is content analysis.

A Content analysis is a very old
well-established methodological technique for doing one
of two things. There are two polar ends for which it is
ugsed. Principally it's used in the development of
theory, grounding theory and observations of a variety
types of files, text files, audio files, video files,
and so forth, with the purposes to develop theory by
looking for, identifying, counting concepts to see and
manipulate thoge as variables in some subsequent _
analysis. It's called grounded theory develppggnt”and
it's beenffhe principle -- provided the princiéie_”
approach developing theory in the social and behavioral
sciences since the mid sixties.

At the other end we have a guantitative, as
opposed to a gualitative, approach in which case -- in

those cases where a theory or concepts are already well
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developed, and the question then becomes to what extent
do those concepts, variables appear in the variety types
of files; as I mentioned, text files or audio files,
video files, to -- to test essentially or count the
concept already established.

Q Okay. When was the first time that you became
involved with work that involved content analysis?

A I believe in the very first publication on
reference groups of c¢ollege students where we looked at
the statements that people made about themselves in
response to a series of questionnaires and developed
categories inferring from those statements different
ways in which people might apprize -- appraise their own
gself-concepts.

Q And is content analysis utilized regularly in
social and behavioral sciences?

A Yes, sir. It's probably the most frequently
used method or methodological technique employed. In
the field of healthcare alone there have probably been
weilfgver 2000 refereed articles employiﬁgwfhat method

in the last ten years.

Q And was content analysis utilized in the cases
of William Taylor and Ray Johnston?

p-Y Yes, sir.

Q Okay. &and in your written reports -- you
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completed written reports in the Taylor and Johnston

cases?

A Yes, sir.

Q Okay. &And in the Taylor case, you did an
amended written report?

A Yes, sir. Well, those were affidavits. I
believe those were the first steps in study in
establishing a principle.

Q Okay. And in those written reports, did you
cite to content analysis studies in those cases?

A Yes, sir. I provided a variety of references
from the different disciplines. This is something that
has been used widely, of course, in sociology, my field
of training, but also in psychology, anthropology,
social psychology, information sciences, library
sciences, business, and virtually every discipline that
involves empirical study, it employs that approach in

one form or ancother.

Q Okay. If you could tell us what professional

positions have you held in your career?

A Yes, sir. I was a lecturer in sociology at
Case Western Reserve University. I was a research
associate in the institute in the Family of the
Bureaucratic Society in 1970 at Case Western Reserve. I

was and -- are you referxring -- excuse me, only academic
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positions?

Q Actually, everything.

A All right. I was a general staff officer in
the U.S. Army between 1966 and 1974, with the rank of
captain in Signal Corps. That was in a period between
the Ph.D., and the end -- the award of the Ph.D., and
the beginning of my teaching career -- or continuation
of that career at the University of South Florida where
I was an assgistant professor -- an associate professor,
director of the University's institute -- Human
Regources Institute, which was a multidisciplinary
institute in applied sociology, applied psychology. We
had various centers that I was responsible for.

At the University I also became the assistant
to the president and -- and essentially chief of staff
under Jack Brown. I was director of the graduate
program of sociology in the Department of Sociology. I
was the deputy director for research for the Florida

Mental Health Institute, a statewide research institute.

That's 19 -- I'm up to 1989.

Throughout that period I was also a -- working
as a private consultant in this field working on a
variety of legal cases, again beginning in 1968 and
continuing episodically throughout that period in which

the same techniques were used.

App 115




10
11
12
13
14
15
16
17
18

.'19
wﬁ;b
21
22
23
24

25

MR. FREELAND: Your Honor, if I may, we would
be willing to stipulate to the contents of his
resumé, And I think what he's doing is basically
reviewing.

THE COURT: Okay. That's fine. So you just
want to go ahead and admit it as an exhibit?

MR. FREELAND: Yes.

THE COURT: Okay.

MR. HENDRY: Can I provide Your Honor with a
copy?
THE COURT: Sure.
MR. HENDRY: Okay.
THE COURT: So mark it as Defense 1.
(Defendant's Exhibit 1 received in evidence.)
THE WITNESS: Thanks.
BY MR. HENDRY:
Q Okay. In your --~in your CV you say that from
1974 to 1993 you taught several subjects at the
University of South Florida( 9§¢“9: those was sociology
of law. If you could describe thé course teachings of
that course.
A Yes, sir. The sociology of law, which I
taught at Case Western Reserve and University of South
Florida, involves the study of legal institutions.

Our studies were primarily focused on the role
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of the jury. Within‘the social sciences, historically
they've taken a continental approach to law looking at
it in terms of institutions. We looked at it in the
social sciences in terms of the unique operations of the
American jury system.

Q Okay. What about criminology?

A Yes, sir. I also taught criminology, which
historically was rooted in the Department of Sociology
up until it became a separate discipline at USF. I
taught juvenile delinquency deviant behavior. And on
both the sociology of education and the -- where I had
a -- which arose -- an interest arose from a fellowship
at Case, and medical sociology.

So I have a wide variety of applied research
interests that are reflected in teaching.

Q Okay. Now, as an educator, is it important
and do you utilize the technique of repetition with your
gtudents?

A Repetition, thapfslguvery simple concept.
Again, it's something that is -- the repeating of an
action or a thought or a tone is used in teaching almost
everything from -- as I mentioned in the affidavit,
simple arithmetic. One learns arithmetic by repetition,
and then master's number theory. You're not discover a

number theory and then derive arithmetic or
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multiplication from it. It's used in every manual
skill. It's reflected in a number of common sense
aphorisms that people use. Practice makes perfect. My
mother told me if I've told you once, Harvey, I've told
you a thousand times. The role of repetition in life

ig -- is extremely basic. It seems obvious. It's taken
for granted, but its effect in learning has been well
studied for many years.

Q And the purpose of repetition, is that to
embed certain concepts and theories in the listener?

A It is the principle mechanism of learning in
humans. When we apply it to a mechanical task, we call
it muscle memory. It's neither purely intellectual, but
it's -- reflects itself in every form of human
interaction.

So whether you're learning golf or you're
learning calculus, repetition is the key to learning.

Q would an example of such an example be in
sports for a golfer, kgepxyour head down, is that
repeated,‘to your knowlédéé?

A I don't play golf, but ves, these people who
are golfers watch videos endlessly and practice with the
videos playing in front of them. It's simple
repetition. The count of the repetition as it goes up

is a good reflection of -- of learning. For instance,
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in various Olympics sporte it's often reflected by
commentators that it takes roughly ten thousand
repetitions to master a dive or a technique or a batting
skill. Repetition has a direct correlation to the
effective learning.

Q Okay. You're not familiar with golf, you

don't play golf, but are you familiar with voir dire?

A Yes, sir.
Q And how are you familiar with voir dire?
A Well, I've prepared text scripts for voir dire

in perhaps well over 1400 trials for attorneys. I
assist in writing voir dire. I study voir dire in terms
of its impact in communicating concepts to jurors; how
to structure it in terms of assisting parties to gain
more information from voir dire. 1It's -- I could go on
for an awful long time about the function of voir dire,
but it is esgentially a fundamental area of study in the
social and behavioral sciences in a legal context.

Q Okay . Is :epetition -- well, before I get
into that. Do you work with attorneys in actual cases
in designing, constructing, and utilizing certain themes
during voir dire?

A Yes, sir.

Q Okay. And is repetition utilized in that

endeavor?
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A Well, the theme is in organizing principle
first, which is used to connect different features of a
story or court presentation. And the identification of
themes which most effectively organize that presentation
as heuristic is something that we infer through
qualitative methods such as -- such as content analysis
from gimulationg, from interviews with potential jurors,
and study of the case facts themselves.

Q Okay. Are you familiar with jury
instructions; and if so, tell us how you are familiar
with jury instructions in cases.

A Yes, sir. Principally the jury instructions
serve as -- serve a function for anyone preparing a case
whether a prosecutor or a defendant or a plaintiff or --
in a civil case, provides a basic structure for
understanding the law to jurors. 1In that sense we like
to rely on pattern jury instructions, but often
they're -- they're inadequate to the peculiar features
of a case.

And séli've been involved in many, many, many
trials, it's hara to count, in drafting prospective jury
instructions from a social science perspective, to aid
the triers of faét in understanding what the basic
issues are that we're trying to achieve in the case no

matter which side we might be on.
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Q Okay. Do you work with attorneys to draft or
change or suggest certain jury instructions in legal
cases?

A Yes, sir. Both -- both jury instructions and
verdict forms. There's often broad latitude within a
case as to the type of verdict form that would be most
effective from your respective position.

In a civil case, for example, it's often
preferable to have a single line response with a verdict
or in some states just a level of award. If they make
an award as a plaintiff, it would be a gingle line
verdict. In other cases it might be preferable to have
as many lines as possible in a civil case, or as few
depending on whether I'm a plaintiff or a defendant.

And so not only do we attempt to structure
that or look at the structure of the verdict forms, we
also empirically test their effects in simulations.

Q Okay. So when -- in the civil arena when a
plaintiff's attorney hires you, typically what is the
objecti§eyét a civil trial?

A The objective for a plaintiff in a civil trial
is to prevail --

THE COURT: To win money.

THE WITNESS: Well, I think it --

THE COURT: Okay. We're getting a little far
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afield here, okay.

BY MR. HENDRY:

Q Dr. Moore, with regards to a criminal case, a
capital trial, a death penalty trial, have you been
consulted by criminal defense attorneys and public
defenders in a capital case?

A Yes, I have.

Q Okay. And are you familiar with the
bifurcated procedure in the state of Florida?

A Yes, I am, sir.

Q Okay. And with regards to the penalty phase,
okay, what are criminal defense attorneys typically --
what is their typical objective at the penalty phase in
a capital case?

A It's hard to generalize and cross all the
variety. I'm of the school that believes that every
case is unique to its own facts and should be approached
in that fashion, but one issue, for instance, of concern
in the penalty phase is the balancing of mltlgatlon
effects w1th the general defense that's already been
offered and failed. Where at a sentencing phase the
party has lost, and now the issue of mitigation becomes
relevant where otherwise it wasn't.

Q Okay. Is typically the objective in your

experience for the defense to get a life recommendation
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rather than a death recommendation?

A Yes, sir. Generally.

Q Okay. And have you assisted attorneys in
these capital cases to work with repetitive claims
during voir dire?

A Yes, sir.

And what about jury selection?
Yes, sir.

And what about crafting jury instructions?

0 B o

Well, I don't practice law, so I assist
attorneys in crafting their nonpattern jury
instructions, I suppose. You basically try to find how,
through your simulations, jurors can better understand
some issues. Mitigation is a good example. It's raised
at the last phase of trial when it probably would have
the least effect on the outcome.

Q Okay. Are you familiar with the -- the law in

the state of Florida in capital cases with regards to

the advisory nature of the jury?

A Yes, sir.

Q Okay .

A From a lay perspective.

Q And have you -- have you advised attorneys on

how best to navigate that situation that we encounter

here in the state of Florida?
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A Yes, sgir.

Q Okay. Describe that.

A Well, from a defense point of view, typically
we emphasize the -- the specific act which an
attorney -- a juror, rather, is going to be
participating in its most -- most frank sense, it is

taking the life of another person, and that's a very
significant responsibility.
And so we attempt, of course, to reinforce

every opportunity to bring that to the attention of

jurors.

Q That is a very solemn duty?

A Yes, sir.

Q A serious responsibility?

A Yes, sir.

Q Okay. Now, in your work at Trial Practices,
are you qualified to -- because of your experience

there, are you qualified to offg: t#e opinions you have
qﬁfered in reports in Johnston agd_gﬁy;or?

” A Well, I do not think that my employment at a
consulting company is a qualifier. I'm qualified
because of basic training, terminal training in social
and behavioral sciences. What I'm talking about in this
affidavit is not a function of -- of consultation, it's

basic journeyman-level social science research.
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Q Okay. Have you reviewed the Caldwell case?

A Yes, sir. When -- when I was asked to consult
in this case I read the Caldwell decision.;

Q Okay. And do you feel familiar, comfortable
with the stated principles in Caldwell versus
Missigsippi?

A Well, yes, sir. The opinion as written by
Justice Marshall is fairly simple.

Q Do you have to be a lawyer to understand the
principles of Caldwell versus Mississippi?

A Well, it depends on which perspective. I do
not think -- I think everyone is qualified to read the
law. I'm not offering opinions about the law. I'm
merely reflecting in this work statements made -- held
in the opinion that are gained to be significant.

Q Okay. Now, with regards to -- with regards to
statements in a capital case, which in your opinion
might violate Caldwell, is the placement of these
statements important in your QR#Q%?P?

A Yes, sir. It's the sééoﬁa, in addition to
repetition, well-established principle in the social and
behavioral sciences and in the law, that placement
affects learning. In -- in the law there probably isn't
an attorney whose been to a continuing education seminar

in the past 40 years where the concepts of primacy and
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recency have not been discussed in some detail by a
presenter. Whether one hears something first in a
present complex presentation or last, both place -- both
placements enhance the learning or the impact of that
which is being taught on a student.

Q Okay. What are the concepts of primacy and
recency in relation to this?

A Well, primacy and recency simply, as I
mentioned backwards I suppose, what you are most likely
to retain what you hear first and then what you hear
last. It differs by individual, but the placement in a
complex organization. 1It's a concept that first emerged
in 1966 and has been employed and reflected in numerous
legal journals as since its morphed a bit in psychology,
social psychology, and has come under a number of
different labels nominally the same.

Focalism is another way of describing it but
focusing the issue to be learned at the beginning or at
the end is the same Pri“?i?&?}?? -- as primacy and
recency, but within the}ieégl community at least those
are very we11~establishéd ‘concepts.

Q Okay. Have social scientists like yourself
worked to help draft jury instructions in capital cases?

A Yes, sir.

Q Describe that.
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A Well, there's a long body of research in the
social sciences on the crafting of -- of legal
instructions in particular because of the tenancy in law
to use language which is complicated and is not easily
understood by the lay audience. And so whethef one
approaches as a psycholinguistics expert, for instance,
in analyzing word patterns or simply applying common
sense. Social scientists have been involved in almost
all features of the development of instructions.

Q As a part of your experiences in this case, on
these cases, Taylor and Johnston, did you have a chance
to review a 1989 law review article by a law professor
Michael Mellow entitled "Taking Caldwell versus
Migsissippi Seriously, the Uncongtitutionality of
Capital Statutes that Divides Sentencing Between Judge
and Jury"?

A I've read that.

Q Okay.

A I've read.;hig gfter, of course. I have done
the work, I found nothiﬁg in it that is new from my
substantive point of view in terms of the study of
sociology or its application to this case.

Q Okay.

A But it illustrates, I'm sorry, the breadth of

things that you are talking about in terms of how the
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law might be. The triers of fact may be assisted by the

application of social science research.

Q To your -- to your knowledge, how long have

social scientists like yourself been studying this issue

of Caldwell in relation to capital sentencing?

MR. FREELAND: Your Honor, I object on the
grounds of relevance.

THE COURT: I'm going to sustain the
objection.

BY MR. HENDRY:

Q That article we mentioned was 1989%

A Yes, sir. This goes back to 19 -- the early
sixties.

Q Have you presented lectures in your career?

A Yes, sir.

Q Okay. On what topics?

A They're all reflected in the resumé. T think

I've lectured on virtually every feature of trial, from

voir dire to jury instructions, from the order of proof . | .

to the structure of opening and closing -- opening
statements and closing arguments. I think --

Q pid --

A -- this approach in the social sciences

applies equally to all phases of trial.

Q Did those lectures include topics involving
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how and why juries reach certain decisions in legal
cases?

MR. FREELAND: Again, Your Honor, I would
object on the grounds of relevance. I think that
his expertise is documented by his resumé&, which is
before the Court. I don't know that additional
discussions about lectures he may have given would
help the Court.

THE COURT: I'm going to sustain the
cbjection.

BY MR. HENDRY:

Q Dr. Moore, were judges and lawyers attendee --

attending those lectures regularly?

A Yes, sir. They're very often either
presentations or publications in legal journals. They
are all offered for credit in continuing legal
education. I think without exception all of those
presentations were offered for credit in legal
education. R

Q Okay;‘ Iﬂ these presentations and through your
education, training and experience, have you come to
profess to people in the legal profession what is
helpful in a legal case and what is not helpful in a

legal case?

MR. FREELAND: Again, objection, Your Honor,
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on the grounds of relevance.

THE COURT: He can answer yes Or no.

Go ahead.
A Yes.
Q Have attorneys regularly consulted you

seeking advice on the strength and weakness of their

cases?

A Yes, sir. Virtually every case involves that

advice.

this

Q Okay. Have you been qualified as an expert in
circuit before?
A Yes, I have, sir.
Q Okay.
THE COURT: On what topic?

THE WITNESS: Well, in the case of Martinez --
State versus Martinez, I testified regarding the
quantity of information in a text that was required

for a trier of fact to understand the message

itself. . In that case, Martinez -- Mr. Martinez was

recorded in a listening device that was placed in a
television. And when he came home to speak to his
wife, who had reason to believe he had been

involved in some criminal activity, a murder, they
were attempting to get back together again and the

children came in and were talking daddy -- they had
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been separated at the time, and Mr. Martinez told
his children that mommy and daddy are trying to
talk to each other, why don't you watch TV. Well,
that's where the bug had been placed by the
sheriff's department. And we hear that
conversation, and then the rest of the tape is
largely Bugs Bunny. It was "That's all folks, " at
the end.

And the issue whether that transcript would be
admitted was whether there was sufficient
information in the text to -- to make -- to
conclude that Mr. Martinez had actually confessed
as the State argued.

So, for instance, you hear the first colloquy
with the children, and then you hear Bugs Bunny for
a while, and throughout that text which didn't --
the tape, rather, which didn't reflect much except
"That's all folks," you could intermittently hear

Mr. Martinez say things such as I -- I shouldn't

have done it. It was wrong for me do that. TI'll

never do it again. That transcribed portion was
put before the court as evidence of guilt.
Mr. Martinez said that he was simply telling

his wife the reason they were separated and going

through a divorce was that he had been having
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relationships with her best friend and had been
caught in this affair, and that's what he was
referring to, I'll never do it again. But she had
told her father, who was a retired police captain
that -- in Tampa --

THE COURT: Okay. Well, I just want to know
the area.

What was the area you --

THE WITNESS: It's content analysis. It's
basically a content analysis and an evaluation
of -- from a communications perspective. The
sufficiency of a message to understand its content.

THE COURT: You said you actually testified as
an expert before a jury or just a judge in a
pretrial motion?

THE WITNESS: I've testified as an expert in

the Johnston case applying --
THE COURT: In the Martine;}cgse, was it

npefore a jury? }

" THE WITNESS: It was before“Judge Padgett.
THE COURT: Okay. In a pretrial motion?
THE WITNESS: Yes.

BY MR. HENDRY:

Q And what was the results of that hearing?

A The transcript was excluded --
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Q Okay. If my understanding is correct --
A -~ from evidence.
Q -- in a nutshell, law enforcement listened to

a tape and came up with a transcript which included a

confession -- alleged confession of the defendant; is

that right?

A Yes, sir.

Q Okay. And you reviewed the content on this
audiotape?

A Yes, sir.

And you reviewed the transcript --
And the transcript of that.

Okay. And what was your dpinion?

OO » 0

That you couldn't conclude anything from the
transcript. It was high proportionate but was
completely unintelligible. 2nd an analysis of that
content and the intelligibility of that was -- was

insufficient to meet any test.

And so I used a varlety of studles applied to

thlS that are brought to the Court's attentlon, rather,

the number of studies that illustrated how varying

levels of information in a message can dramatically

change its interpretation.

Q Okay. And this was an exercige in content

analysis?
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A Yes, sir.

Q Is that the same thing that you've done --
basically the same thing that you've done in a different
media but that you've done here in Taylor and Johnston?

A Well, it was a text file in the Martinez case.
At one point in that trial the State came up with a
30-page verbatim transcript that reflected material I
couldn't hear, no one elge could seemingly hear, and
there were a variety of transcripts.

So we looked at both the text files and the
audio files and analyzed the content, which is
essentially the same method employed in Johnston and
Taylor.

Q Okay. Now, in criminal cases, did you -- do
you work with just the defense or do you work with the
prosecution? I don't want you to get into the cases,
but if you could tell us your last ten cases, how is it
divided between defense and prosecution?

A I would say in the”;gggbgyo years there have
been 12 capital cases, if 13, 14. uif I count, I think
there are three in which I've beeﬁ involved on the
defense and perhaps -- well, certainly more than 11 for
the prosecution.

Q Okay. How many capital death-penalty cases

have you been involved in in your career?
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A Slightly under 100; 96 or so.

Q Have you offered advice to capital attorneys
in the past about how to better prevail in a capital
case given jury instructions that keep repeating the
terme "advisory" and "recommendation”?

A Yes, I have.

Q Okay. Is your written report in Taylor and
Johnston based on sufficient facts and data?

A I'm sorry? Is it my -- yes -- yes, is my
answer, but I don't understand the question. So, it
would be hard --

Q But --

A I'm not sure I understand. Yes, I've offered
my conclusions based on empirical facts that can be
counted and manipulated and have traditionally done so
in the social behavioral sciences.

Q Okay.

A This is a very simple method. You know,
sometimes people -- and ip{gwpggticularly true of the
gocial behavioral sciences,:;xcuse me, where often we
are in a position of trying to establish as a fact
something which seems obvious to everybody.

MR. FREELAND: Your Honor, I --
THE COURT: I'm going to sustain the

objection.
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MR. FREELAND: Thank you,
THE COURT: Nonregponsgive.
What's your next question?

BY MR. HENDRY:

Q Dr. Moore, have you utilized reliable content
analysis principles and methods in Taylor and Johnston?

A Yes, I have.

Q Have you applied content analysis principles
and methods reliably to the facts of these particular

cases?

A Yes, I have, in accord with a well-established

methodological principles.

MR. HENDRY: May I have a moment, Your Honor?

THE COURT: Yes.

(Pause.)

MR. HENDRY: I just want to clarify, Your
Honor, I think we might have William Taylor in the
record, but just to clarify --

THE COURT: Perry ;

MR. HENDRY: -- it's Perry Taylor.

THE COURT: Yes, Perry Taylor.

MR. HENDRY: Okay.

BY MR. HENDRY:
Q Dr. Moore, can you use your training,

education, experience to offer an opinion in these cases
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as to the effect of the instructions and statements on
the advisory panel's sense of responsibility in
determining whether to recommend a death sentence and
how that would differ from an actual jury?

A Well, it differs for that jury itself in the
two phases of trial. 1In an actual trial, in phase one,
it reaches a verdict. A verdict means "to speak the

truth® in Latin.

In the second phase, it does not reach a

verdict. It provides an advisory sentence. It does not

even make a decision as to -- whether life or death is

the alternative.
MR.‘HENDRY: That's all I have, Your Honor.
THE COURT: Okay. Cross-examination.

CROSS-EXAMINATION

BY MR. FREELAND:

Q Good morning, Dr. Moore.

A Good morning, sir.

Q@  What is sociology?

A It's the SEud§ of humans in groups in society.
Q In this pérticular case, your -- and for the

record, Timothy Freeland -- you attempted to apply the
principles of Caldwell to this case --

A Yeg, sir.

Q -- based upon your reading of Caldwell?
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A Based on specific statements or concepts that
Justice Marshall inserted in his opinion.

Q So yes?

A Yes, sir.

Q The answer is yes?

A Yes, I'm sorry.

Q Did you confer with counsel regarding
Caldwell, particularly counsel in this case?

A He gave me the first copy of it to read; so
yes, sir. I'm sorry.

Q Caldwell involved -- well, explain to me what
your understanding is of the holding in Caldwell?

) Well, basic, essential tenet in Caldwell I
believe is that there is a risk, an unacceptable risk
that a juror's sense of responsibility will be
diminished by statements which -- which reduce their
responsibility for the outcome.

Q Tpereuwas another ground in Caldwell, was
there not, that the court addressed?

A Thére may be, but I'm focused on that
statement.

Q Do you remember there being an issue with
regard to whether or not counsel accurately advised the
jury as to the state of the law in Mississippi?

A It may be another feature of it, yes, sir.
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Q Are you aware whether in this case, based upon
your examination of the transcript, whether counsel
correctly or incorrectly advised the jury as to the
state of the law at the time of Mr. Johnston's case?

MR. HENDRY: Objection; relevance.

THE COURT: Overruled. Go ahead.

A Do I -- I wouldn't offer an opinion on
legal -- a legal conclusion.
Q So you didn't consider that, you weren't asked

to consider that?

A I did not analyze this from a legal
perspective.

Q What you gid then specifically was -- I've
read your report. And what you did specifically then is

to read through the transcript of the trial; am I

correct?

A Yes, sir.

Q Did you read the transcript of the entire
trial?

A Yes, sir.

Q And did you -- who elge assisted you in --

well, your report refers to coders. Who are the coders

and what is a coder?

A Yes, sir. A coder -- and the objective here

is to assess the accuracy of a count. If I were to read
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a transcript and look for sentences, the sentence was

the unit of analysis here that fit the definition of the

risk the court was calling attention to, I would -- my
opinion would be suspect. I'm -- for any number of
reasons. And so you -- content analysis requires

methodologically to have a panel of naive observers who
read that. And the first question that you're
addressing is whether other people readily see the same
match, if you will, between a statement and its meaning.
Q A coder is someone that you use to review the
transcript and make a judgment about whether this
transcript violates Caldwell, specifically in this case?
A No, sir. We're not concluding whether it
violates Caldwell. The method is éimpiy to see whether
there are statements, which given the definition or the
concept that is propagated in Caldwell is reflected in a
lay understanding of what they are reading, 'do ‘other

people see the same thing.

Q  Who were the coders that were used_in this

case?

A Well, the coders were one undergraduate
student, one graduate student in psychology, a
journalist formerly with The Tampa Tribune, and myself.

Q So four individuals --

A Four coders, yes, sir.
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Q -- reviewed the transcript to see if they
could determine if there were any -- anything in the
transcript that might suggest that the jury's role as a

decision-maker was being minimized?

A No, sir. We're not evaluating whether the
role was diminished. We're taking an established
concept, not one we're inferring, but an established
concept which says any statement essentially, which
tends to diminish the role.

Q I'm trying --

A So the question is whether such statements
appear in the text. The concept is established that one
mention, one sentence such as that in Caldwell is
sufficient to undermine the jury's responsibility.

So the question first is how many such
sentences, if any, appear in that text.

Q And how did you go about deciding the

baseline, determining whether a sentence should be

selected?

A Well, that's the purpose of the method to see
whether common cbservers, naive observers réading it,
knowing the definition, see a sentence which they
believe correlates with that concept that the court --

Q The basic concept --

A ~- that legal concept --
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Q -- minimizing the jury's role as a
decision-maker?

A Yes, sir. And so the point is whatnot --
number one, whether there is -- other people see it,
whether there's agreement, where's a high level of
agreement. And the high level of agreement is -- is
important.

Q So as I understand the methodology that you
used was to review the entire transcript and pull out
any sentence that you felt merited attention in terms of
what you understand Caldwell to be?

A Well, I don't want to --

0 That's a yes or no. Did I”get it wrong?

A I'm trying to remember the sentence. I'm
being cautious about the meaning of Caldwell.

Q Understandably.

A There is a very narrow --

Q Understandably. But your understanding of

.what Caldwell means --

A The understanding of -- of the statement, the
concept that there are sentences which would tend to

diminish the role of the juror in deciding a capital

case.

Q And based upon that, you and your coders went

through the transcript to see if you found any
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statements that met that criteria?

A Yes, sir. Simple match. Here's the
statement. Is there a sentence that fits that category
in the text; and if so, where is it and how many are
there.

Q And my understanding is that you used
essentially lay people to do this?

A Yes, sir,.

Q Now, you have -- would you say that the

majority of your work in terms of capital cases involves

juries?

A Yes, sir.

Q Mock juries?

A No, sir.

Q You do use mock juries in some circumstances,
though?

A Well, I would have to say ‘every case involves

typically simulations with mock jufors and involves real
jurors as well. There are methqgs;tprvstudy that are
applied to all phases of trial. uéﬁd 80 I consulted on
many capital cases where we have no simulations, where
we are developing strategy, for instance, based on

social science techniques.

Q Your specific expertise today deals with

' whether you found evidence that the precepts of Caldwell
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might be implicated. I'm being deliberately vague.

A It's simply yes, it's analysis of text files
to see whether there's common agreement reflecting a
meaning. A meaning that is established in a concept
that's already law.

0 Have you been qualified as an expert to
testify on this specific incident, this specific
criteria contract we're talking about, Caldwell
violations?

A No, sir. This is not a study of Caldwell
violations. It is a sentence -- Caldwell violation in
the legal sense is a statement which tends to do it.
I'm simply performing a text analysis that counts the
number of sentences that fall under that heading. a
little more than that.

MR. FREELAND: If I may have a minute, Your

Honor?

THE COURT: Okay.
(Pause.)

BY MR. FREELAND:

Q Dr. Moore, you were not asked to -- are you
familiar with the term "retroactivity"? Generally what
the means?

A No, sir.

Q Are you familiar with it?
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A I probably am, if you'll just described it to
me.

Q Something that occurs now is also applied in
the past. Were you asked to address -- since you don't
know the specifics of what I'm talking about --

A If you are asking about the meaning of the
word "retroactive," yes, I'm pretty --

Q I'm sure you know what "retroactivity" means.

You were not asked to address the issue of
retroactivity with regard to whether the current state
of law applies in the past, were you?

A No, I'm asked to --

Q It's a simple yes or no.

A No.

Q That's fine.

MR. HENDRY: Your Honor, I'd ask that the
witness be able to explain his answer.

THE COURT: Well, you've have redirect.

Any further questions?

MR. FREELAND: Nb,bYour Honor.

THE COURT: Go ahead.

MR. HENDRY: Your Honor, just to begin, I
would like to mark as an exhibit to the hearing

Dr. Moore's corrected report in Taylor and his

report in Johnston, and have them introduced in the
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record.

his i

that?

THE COURT: Any objection?
MR. FREELAND: He should have done that during
nitial --

THE COURT: Okay. Any objection other than

MR. FREELAND: Other than that, no.

THE COURT: Okay. It will be admitted.
(Defendant's Exhibit 2 received in evidence.)
MR. HENDRY: Thank you.

Can I give Your Honor a courtesy copy --

THE COURT: Sure.

MR. HENDRY: -- of the reports?

They're attached to the notice of filing.
THE COURT: I have reviewed them.

MR. HENDRY: Okay.

REDIRECT EXAMINATION

BY MR. HENDRY:

Q Dr. Mooreﬁwgn_gross you were asked about the
coders. Tell us Qhév;— are these employees in your
office?

A Two student interns, students of the

University; and another consultant.

Q

Do you feel that they were qualified to engage

in this exercise?
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A Yes, sir. They read the English language,
that's about all that's required.

Q Okay. Would these people be your average,
typical jurors in a capital case, possibly?

A I could make that claim, but it's unnecessary.
The question is simply whether there's agreement, do
other people see it, your mileage may vary, but it is
unlikely if we find 69 statements in -- in Johnston that
someone will conclude --

MR. FREELAND: Your Honor, I will object as
being nonresponsive.

THE COURT: I'm going to sustain the
objection. Anyone over the age of 18 who is not a
convicted a felon could be a potential juror. So
I'1l take judicial notice of that fact, all right?

BY MR. HENDRY:

Q Okay. Dr. Moore, Mr. Brennan was one of the
coders. Did he have an experience personally in
Mississippi withyCa;dwell?

A He coﬁeied the Caldwell trial before the
Supreme Court.

Q In what capacity?

A As a newspaper reporter.

Q Okay. Now, with regards to the coderz and the

exercises that were engaged in, was there an agreement
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amongst the four coders about particular statements

which were identified in these transcripts?

A Wag there an agreement?

Q Yes.

A No, there is not perfect agreement.

Q Not perfect agreement, but was there a general

agreement or --

A Yeah, the method is very straightforward. By
having independent coders, reviewers, judges that are
referred variously in the literature, you are simply
establishing whether there are -- whether there is,
first, agreement and where there are differences,
whether thefﬂcan revolved.

So, for instance, there's disagreement when
somebody misses something. For instance, in this study
I think at least two jurors missed the fact that the
verdict form itself said fadvisory sentence, "
indicating that in a plain reading it -- it wouldn't be
there.

H86 We --:we meet and you bring up the
disagreements to see whether they can be resolved. And
most often they're resolved because people simply missed
something.

Q Approximately how many statements were

identified in the Taylor case?
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A In the Taylor case, approximately 130.

o) Okay. And with regards to any disagreements,
do you remember approximately how many disagreements
there might have been out of that number?

A There's roughly 96 percent agreement, that's
what I recall. I didn't come today to compare the
studies, but it would be -- there are obvious
differences in the outcome between the two.

Q Okay. In your opinion in this exercise, the
fact that the Taylor verdict was labeled "advisory
verdict," did you find that to be significant in
relation to Caldwell?

A Weil, at first I found the sentence to be
counted. Second, I do have an understanding of why,
depending on which side I'm on, I emphasize advisory or
do not emphasize it. And this is one of the reasons a
content -analysis like this that is right down the
question o£ whether these statements reflegt,amqertain
meangggﬁgs;;dentified in the concept are important.

- If you are on one side, you emphaSiée
significance of the responsibility as being undertaking.
If you are on the prosecution side, you are more likely
to emphasize, depending on the strength of evidence, for
example, advisory versus -- versus just ordinary

sentence.
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And one of the problems in the analysis is to
disentangle the issues of -- that are often completed
when one talks about sentencing instructions.

For instance, when someone confesses to a
crime, or where there's powerful evidence of DNA or
something like that, there's less need to emphasize from
a prosecution point of view the advisory nature of the

decision. 1It's clear. In a case involving joinder

trials --
MR. FREELAND: Your Honor --
THE COURT: Sustain the objection;
nonresponsive.

Go ahead.
What's the next question?
BY MR. HENDRY:

Q Dr. Moore, with regards to the Ray Lamar
Johnston case, approximately how many stateménts did the
coders identify in that case?

... Approximately 60,
IFQ And as far as the agreement;‘wﬁétvwas the
agreément rate?

A I recall very high; 94, 96 percent.

Q And is that of concern to you that it wasn't
100 percent agreement between the four coders?

A No, sir. Meaning varies by individual.
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Q Okay.

A The significance of disagreement is -- is more
important, the smaller that number becomes.

Q Okay. With regards to you were asked about
your practice and mock juries, I just want to make

clear, is your practice limited to performing mock jury

trials?
A No, sir.
Q Okay. And is the Martinez case, which you've

previously referenced, was that a mock jury trial?
A Yes, sir.
Q So you did do a mock jury trial?
MR. FREELAND: Your Honor, that's beyond the
scope. I didn't talk about Martinez at all.
THE COURT: Well, go ahead. You can get into
it if you feel it's necessary.

BY -MR. HENDRY:

Q Dr. Moore, you did a mock trial in the

Martinez case?

A Yes,

Q I want to talk about specifically the other
exercise, which was the content analysis with the
transcript and the audio file.

A Yeg, sir.

Q Okay. All right. So that wasn't just a mock
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jury trial?
A No, sir. The attention to it and its
significance was raised in the simulation. The reason

for expending effort on it was significant in the

simulation.
MR. HENDRY: Okay. May I have a moment, Your
Honor?
A In other --
THE COURT: VYes.
BY MR. HENDRY:
Q I'm sorry if I cut you off.

A No.

MR. HENDRY: No further questions, Your Honor.

THE COURT: Okay. All right. Thank you.

You may step down.

THE WITNESS: Thank you.

THE COURT: All right. Any additional
witnesses?

MR. HENDRY: NO,,Your,Iig;}q;r

THE COURT: Okay. For ﬁérposes of this
hearing?

All right. Argument?

MR. HENDRY: State's the movant, so we would
like to respond.

THE COURT: Okay, sure.
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Let me ask you just this question before we
get going. As far as -- go ahead, Dr. Moore,
you're fine, you can keep walking.

As far as -- I'm unfamiliar with content
analysis. There's never a trial that I've presided
over where that's been -- or even a pretrial motion
where an expert has been qualified to testify
regarding content analysis.

So I just need to know, from your purposes are
you just as a general feel of expertise, are you
agreeing that content analysis is recognized as a
field of expertise that an expert could testify to,
to a fact finder, or you're not even there?

MR. FREELAND: I'm not even there, Your Honor.

THE COURT: Okay. And so under Daubert or
Frye, is that where we're starting?

MR. FREELAND: We're still using Frye.

THE COURT: Okay. All right.

MR. FREELAND: SQ;,X?ah{ we don't -- I mean,
there isn't -- they hadﬁ;t -- there isn't any case
that I'm aware of where content analysis --

THE COURT: Okay. That's fine. That's why
I'm asking. So -- because I'm unfamiliar with it
as well, so I just wanted to make sure I was

understanding where you were coming from.
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So this is essentially a Frye challenge,
right?

MR. FREELAND: It is.

THE COURT: From your perspective?

MR. FREELAND: It is, Your Honor. I'm giving
the Court a copy of Hildwin versus State.

THE COURT: Okay.

MR. FREELAND: 1I've given a copy of that to
opposing counsel.

Hildwin, interestingly enough, involved this
very witness in the context of a mock trial.

THE COURT: And for the record, it's 951 So.2d
784 .

MR. FREELAND: Yes. And I'm looking at
page 791. Exclusion of mock jury evidence.
Dr. Moore testified in terms of a mock jury.
And -- that the Court here -- obviously, this is
not a mock jury setting.

THE COURT: Righ

MR. FREELAND: EBut the court looked at certain
specific criteria in détermining whether mock jury
evidence would be admissible in a postconviction
setting. And it said épecifically that, first of
all, postconviction court determining whether newly

discovered evidence warrants a new trial is not a
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trier of fact. This is something -- s0 we're

not -- the testimony that we got from the witness
and today is not in any way going to help this
Court in deciding whether these facts justify a new
trial.

The court also -- I mean, goes through the
Frye standard which, of course, this Court is going
to have to consider. 1It's generally accepted.

THE COURT: Right.

MR. FREELAND: My problem with his testimony
is that he used content analysis -- and by his own
statement used lay witnesses -- lay people to go
through the transcript and determine what things
were -- I'm using the phrase "violative of
Caldwell" even though he was cautious enough to say
"violative of Caldwell.®

My -- my position is that if a layperson can
do it, that does not inform the Court in any way,
shape, or for@ﬁw_ ;!

THE COURT: Why can't the Court do it?

MR. FREELAND: I'm pretty sure that the Court
can do it. I have confidence.

And so he is -- he may well be an expert in
some areas, but this is not a test -- the form of

expertise that would assist the Court in advancing
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anything. That's my argument.

THE COURT: Okay. Ms. Bechard, do you have
anything to add?

MS. BECHARD: Yes, Your Honor, just for
purposes of the Perry Alexander Taylor case.

And for the record, I'm Suzanne Bechard with
the Attorney General's Office for the State on
Perry Alexander Taylor.

Dr. Moore's testimony derived from this
content analysis, it's just inappropriate for the
purposes of determining the purely legal matter
that we have in this case, and that is the matter
of retroactivity.

And under Hildwin the court said that it
violates the province of the court, of the judge,
on a purely legal matter to consider this kind

of -- this kind of evidence.

So, the state would submit in this case that -~ |
this does not at all reach the threshold issue_ofﬁgﬂki,

retroactiviﬁy, and it simply is irrelevant for that

purpose.
Thank you.
THE COURT: Okay. Mr. Hendry.
MR. HENDRY: Thank you, Your Honor.

One issue, Your Honor, is that heretofore the

App 156

49



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State has never cited to this Hildwin case. They
filed a motion to strike. Hildwin is mentioned
nowhere in there.

With regards to the Hildwin casge, Your Honor,
and the record on appeal will show in Hildwin is
that we didn't even get an opportunity to go
through this exercise. This was a Hernando County
case, and it was Judge Tombrink. And what we did
is, we had a case where there was newly discovered
DNA evidence to show that it belonged to the
perpetrator, didn't belong to Paul Hildwin.

The State argued in the eighties with the best
science that they had that they -- they said that
the biological fluid, the semen and saliva left at
the crime scene belonged to Paul Hildwin. Even in
light of newly discovered DNA evidence, the State
took the position that this newly discovered DNA
evidencelwgs irrelevant. Eventually, fortunately,
Hildwinagppﬁined a new trial. He's pending in . .
Hernéndéé éounty right now. He's represerited By

Lyann Goudie.

So, Your Honor, I was confronted in that case
in Hildwiﬁ where I have to meet the Jones standard
and I have to meet that newly discovered DNA

evidence is such that there would be a different
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result on retrial, and that's why I consulted
Dr. Moore.

We went through these exercises, Your Honor.
And -- and the Court should have -- should have
considered the evidence. They didn't.
Fortunately, he received a new trial, so it's kind
of moot, but, Your Honor, we bussed in dozens of
jurors, mock jurors from Hernando County to
Dr. Moore's office in downtown Tampa to present
them with this newly discover DNA evidence to see
if, indeed, the jurors would rule that the newly
discovered DNA evidence was significant. They all
gay it was. They all said you should acquit Paul
Hildwin. We tried to use that evidence -- that
evidence to say that Mr. Hildwin should be afforded
a new trial.

Judge Tombrink, he -- the State told him don't
look at those tapes, Your Honor. Those are
i:;g}gygnt. Don't let your province be ipyaded;
Younéan make the decision. Judge Tombrink didn't
even give us an opportunity to go through this
exercigse. He said I'm not going to even look at
the taﬁes. I'm going to rule that Dr. Moore can't
testify. I'm going to rule that the tapes aren't

admissible, and that's what Hildwin was, Your
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Honor.

Several -- we went through the oral argument
and the oral argument we had newly discovered DNA
evidence.

THE COURT: Okay. I understand. I get it.
Okay. I understand -- I understand what you're
making -- the argument that you're making.

MR. HENDRY: This is apples and oranges, Your
Honor.

THE COURT: Okay.

MR. HENDRY: This is a completely different
situation. And here's why Hildwin shouldn't be
used to grant State's motion to strike in this
case, which is -- which is because there was the
reasoning in the Hildwin case that -- that
Dr. Moore just does mock trials, was the notion.

This is a trial practice tool.. You can't use this

. in a postconviction arena, but, Your Honor, this is

ifferent. This is content analysis...And in this

'éircuit, in Hillsborough County, Dr. Moore's

testimony was granted by Judge Padgett in that
hearing in Martinez, which you've heard described.
THE COURT: What was the first name of that

defendant?

MR. HENDRY: I don't know, Your Honor.
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THE COURT: Was it a homicide case?
MR. HENDRY: It was a first-degree murder

case.

THE COURT: Which would be homicide. So, I
would assume.

MR. HENDRY: Judge Padgett was the judge. I
believe Ken Littman was the defense counsel. I
believe Jay Pruner was the state attorney on the
case.

THE COURT: And was there a Frye hearing
before he gave his opinion?

Do we know?

MR. HENDRY: It'eg probably been a long time,
S0 that's a good question, Your Honor.

But, yeah, Dr. Moore has been qualified in
this very --

THE COURT: Let me ask you this question, I'm

sorry. Because now I would be going outside the

...record, because I'm just curious,ubégguse again I'm

unfamiliar with this content énaIYSis.

Anybody care if I could find it, if I took a
look at the transcript in Martinez?

MR. HENDRY: No objection from the defense,

Your Honor.

THE COURT: From the AG's office?
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MR. FREELAND:

Frankly, Your Honor, I think

it's not relevant --

THE COURT: Okay.

MR. FREELAND:

-- what the transcript --

THE COURT: Okay.

MR. FREELAND:

I mean, the case is what it is.

THE COURT: Okay.

MR. DRISCOLL:

Your Honor, it's Joaquin is the

first name of Mr. Martinez.

THE COURT: Okay. All right.

MR. DRISCOLL:

There's a number of ways you

could spell that, but --

THE COURT: Right. Now, may I jusf -- I was
just curious for my own education if there was, in
fact, a Frye hearing that was conducted, and if, in
fact, Judge Padgett found that Dr. Moore qualified
as an expert in this content analysis. 2And then if
he then, in fact, utilized tbgt-as part of the
decision that he made so -:mpégépse it's a two-part
test, 80 -- anyway... 8

MR. FREELAND: If I -- my objection would be
that we are really bound by the four corners of
Martinez. |

THE COURT: Right.

MR. FREELAND: I don't know that we can go
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behind, but that's my position, anyway.

THE COURT: Right. No, I understand.
Understand.

So anyway, okay, go ahead.

MR. HENDRY: Thank you.

Your Honor, with regards to relevant evidence,
the definition of relevance, 90.401, says that
relevant evidence is evidence tending to prove or
disprove a material fact.

And I think it's clear that Dr. Moore's
testimony is relevant to the issue in these cases
about whether there was harmful error. He
identified all the statements which appeared to
have violated Caldwell. 2And for the Florida
Supreme Court to say that in a typical 12-0 case
that there is no harmless -- there is no harmful
error based on a 12 to 0, for the court to say
that, and for the court go‘;g;é just in a counting
fashion and not considq;4§hé’g;avity of these
errors which occurred'atiﬁriai. In Hurst, 2016,
U.S. Supreme Court, said it's got to be juries, not
judges, who make the decision in these

death-penalty cases.

The whole foundation -- this whole foundation

in the state of Florida is based on juries not
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making decisions. These are the instructions.
These are the trials which were -- which were
conducted in Taylor and Johnston, and all of the
other 400 people on death row, Your Honor.

Now, this evidence is relevant. This evidence
should be admissible because it goes to the issue,
in fact, of were there errors at, Mr. Johnston's
trial and Mr. Taylor's trial, which were harmful.

And if you look at the Caldwell, the
interesting thing about Caldwell, that error
occurred so late in trial of the guilt phase. It
occurred on rebuttal argument by the State because
it was just -- the defense attorney was telling the
judge -- telling the jury please, don't kill
Mr. Caldwell. Don't do it. Don't let that be your
decision. So the State objected, and they said,
you know, Your Honor, they can't do that because

the Mississippi Supreme Court is going to review

this decision. AaAnd so the judge said yeah, you can i -

tell -- you can thé jﬁry that. So the prosecutor
said, you know, your decision will be reviewed by
an appellate court.

And these two cases, Taylor and Johnston, the
jury was repeatedly over and over and over again

instructed that it was not their decision. If
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Caldwell can get relief on one error that happened
just by an offhanded comment by a prosecutor in his
rebuttal argument, for the voir dire, the repeated
statements in voir dire, the verdict form in
itself, it didn't say "verdict form," it just said
"advisory recommendation," Your Honor.

The errors in this case, these cases are
absolutely harmful, not harmless. Hurst versus
2016 told us that you can't have -- they didn't
tell me us specifically, but we can't sustain a
12-0 death recommendation just based on the number
12-0. If one juror, just one juror in the Johnston
case would have voted for life rather than death,
if it was a 11 to 1 decision, we wouldn't be here
on Johnston. Johnston would receive a new trial.

Is there a risk that just one juror in the
Johnston case, was there a risk that just one juror
was -- had his sense of responsibility diminished
based on 60 sq@&;?défiﬁpeated statements about
diminished role Aﬁd ;hared gentencing for this
judge.

Your Honor, what this comes down to is denial
to the access of the courts. And I filed in a
supplemental authority the other day, we're not a

Daubert state. There was an attempt -- there was
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an attempt to move to try to get to a Daubert state
but the Florida Supreme Court rejected that.

One thing they cited, interestingly, is that
there was going to be the rigk -- there was going
to be the risk that the constitution would be
violated. One of the constitutional rights, which
would be violated, is the right to a jury trial.
The right to present your evidence.

And what the State is trying to do here, Your
Honor, they're trying to prevent the defense from
presenting common sense evidence against their move
to strike our expert.

They're taking an unreasonable position here,
Your Honor. Dr. Moore's testimony should be
admitted because under 90.702 clearly we've met the
standard that is Dr. Moore's testimony is based
upon sufficient facts or data, the testimony is the
product of reliable principles and methods, the
witness hag_ggpl?ed the principles and methods
reliably to ﬁhe facts of this case.

Now, Your Honor, this is a death case. &nd
all the jurisprudence -- years and years and years
of jurisprudence says that death is different. If
death is different, and if this is going to be such

serious, serious matter, we're talking about taking
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the life of an individual, just to put a date cut
off of June 24th -~

THE COURT: That's a whole different --
listen, that's a whole different topic about
whether picking a date in 2004 and saying anybody
before or anybody after, whether or not that's
arbitrary and capricious, ultimately the United
States Supreme Court is going to decide that issue.
So the Florida Supreme Court has spoken. I am
bound by its controlling precedent upon me.

There's no point in really discussing that any
further as far as I'm concerned, okay.

MR. HENDRY: Just ag an aside to that, Your
Honor, because there is the adverse case law about
that date, June 24, 2002, but I just want to remind
the Court that in our filing on the Taylor case, we
raised the issue of James because there is still
good case law under James which says that it would
be fundamentally unfair to deny relief to somebody
when sucﬁ a guge change in the law has occurred.

Mr. Taylor raised the issues of the
unconstitg;}opality of Florida's death penalty
system. He raised the lack of unanimous
requirements. And he should be afforded relief

under James which is still good case law.
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And I think the case law, which we cited in
our supplemental authority on Mr. Taylor's case,
it's clear that the Florida Supreme Court has made
a decision that a nonunanimous verdict is harmful
error -- presumptively harmful error,

One of the cases that I cited in the Johnston
cagse with the supplemental authority, what I
submitted, Your Honor, was the 11 to 1 cases.
There are about three or four 11 to 1 cases.

MR. FREELAND: Your Honor, are we arguing the
merits of --

THE COURT: Okay. We need to stick to just
this motion, okay.

So, anyway, talking about Dr. Moore.

MR. HENDRY: So, Your Honor, Dr. Moore's
testimony goes to the very relevant question of
whether the errors at Mr. Johnston's trial were

harmful or not. So Dr. Moore is prepared to.

testify. You've seen, you've read his written

reports that there's not jusi one erxror thét
occurred just in passing in the rebuttal argument
of the State, all throughout jury selection, all
throughout the voir dire, all throughout the
opening statement, all throughout the evidence

presented, the jury instructions, the verdict form
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itself.

So, Dr. Moore should testify, should be
permitted to testify that the errors were harmful,
not harmless because Hurst said you can't just take
the jury's recommendation as the necessary finding
of fact necessary to permit a death sentence.

So just to sum up, Your Honor --

THE COURT: Okay. Well, you don't need to sum
up. I've heard all the argument. I guess my one
final question would be for you, why is the Court
not able to read the transcript and see this
purported repetition, and then the Court make the
decision whether or not the error -- we're really
focusing on the -- on the post-Ring 12-0 death
rec., any one of those cases. Why is the Court not
able itself just to read the transcript and

determine if, in fact, the error was harmless or

not.

:\‘yR. HENDRY: The Court, as the ';pf facts,
iﬁoﬁid be capable of making that deéision,jbut what
we're trying to do as the defense ié to have access
tq»the Court to present our case to make sure you
are fully informed before you might render a

decision which -- which denies Mr. Johnston relief

on this issue.
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We want to make sure that we have been able to
come to court and present our witness, to present
evidence, and to present arguments against you
making a decision adverse to Mr. Johnston. You're
fully capable of doing that, Your Honor, and that
ig your job, but we're just simply asking that you
consider our evidence, you consider hig testimony,
and you consider our arguments, which will be made
after Dr. Moore has an opportunity to testify.

8o, just in closing, based upon Dr. Moore's
education, training, experience, he should testify
about the matters contained in the written reports.
He has applied sound scientific and sociologic
methods and principles in his analysis here that
are well-established and aécepted in the
scientific, sociological and educational community.
He is qualified to analyze the trial transcripts,
analyze the principles announced in Caldwell and

reach conclusions that the jury's sense of

responsibility was erroneously diminished over 50

and 100-fold times in these particﬁlér cases.

His distinguished career as an educator and a
jury trial consultant make hiﬁ qualified to offer
opinions about how the jury was instructed,

educated in these cases regarding the role as an
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advisory panel to recommend the appropriate
sentence in these cases.

He has educated the legal community, including
attorneys, judges, and litigants about how to best
prepare for and present a case to a jury. And how
a jury -- and how and why a jury reaches particular
decisions.

And I think that he could truly aid this Court
in making -- because death is different, in making
a fully informed decision before it rules adversely
against Mr. Johnston.

THE COURT: Okay. Thank you.

Okay. So, you-all will get an order from me
in the not too distant future. And we're still on
the books for evidentiary hearings on June 15th at
1:30.

MR. FREELAND: Correct.

MS. BECHARD: Yes, Your Honor.

THE COURT: Unless yoﬁ:héér?otherwise, I'11
see you June 15th at 1:30. T

All right. Okay. Thank you.

MS. BECHARD: Thank you.

(Concluded at 9:54 a.m.)
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CERTIFICATE OF REPORTER

STATE OF FLORIDA
OOUNTY OF HILISBOROUGH

I, Mary E. Blazer, Registered Professional
Reporter, AOC Circuit Court, hereby certify that I was
authorized to and did stenographically report the
foregoing proceedings and that the transcript is a true

record.

I further certify that I am not employed by or
related to any of the parties in this matter, nor am I
financially or otherwise interested in this action.

IN WITNESS WHEREOF, I have hereunto set my hand
in Tampa, Hillsborough County, Florida, this 18th day of
May, 2017.

)2

Mar.yE‘g Blazer,
AOC Cituit Court Reporter
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Case: 14-14054 Date Kileaf: 2j3/24/2020 Page: 1 of 1

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 14-14054-P

RAY LAMAR JOHNSTON,
Petitioner - Appellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents - Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC

BEFORE: ED CARNES, Chief Judge, MARTIN, and ROSENBAUM, Circuit Judges.
PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for
Panel Rehearing is also denied. (FRAP 40)

ORD-46
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
RAY LAMAR JOHNSTON,

Petitioner,

V. Case No. 8:11-cv-2094-T-17TGW
DEATH CASE PETITION

SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent.

ORDER

This cause is before the Court upon a petition for writ of habeas corpus filed pursuant
to Title 28, United States Code, Section 2254 and supporting memorandum oflaw. Petitioner
is proceeding on his amended petition (hereinafter "Petition") (Doc. 11).

A review of the record demonstrates that, for the following reasons, the petition must
be denied.

PROCEDURAL HISTORY

The facts adduced at trial are summarized in the Florida Supreme Court’s opinion on

direct appeal, Johnston v. State, 841 So. 2d 349 (Fla. 2002):
Leanne Coryell, a clinical orthodontic assistant for Dr. Gregory Dyer,

went to work at 1 p.m. on August 19, 1997. At approximately 8:15 p.m., Dr.

Dyer went home, leaving Melissa Hill and Coryell to close the office. Coryell

clocked out at 8:38 and, after some difficulty setting the office's alarm, left

within the next ten minutes. Coryell picked up groceries at Publix Super Market

where the store's surveillance cameras documented her checking out at 9:23.

She was not seen alive again.

Ray Johnston, Gary Senchak, and Margaret Vasquez shared a
three-bedroom apartment at the Landings Apartment Complex-the same
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apartment complex in which Coryell lived. On the evening that Coryell was
murdered, Johnston argued with his roommates over the utility bills and left the
apartment between 8:30 and 9:30 p.m. Vasquez noted that around 9:45,
Johnston's car [FN1] was still in the parking lot although Johnston had not
returned. Sometime after 10:00, Johnston came back to the apartment and
threw $60 at Senchak, telling him, “That's all you're getting from me, you
son-of-a-bitch.”

FN1. Johnston drove a Buick Skyhawk that had recently been in
a collision, causing one of his headlights to be out of adjustment.
One of the taillights was also out.

Coryell's body was discovered around 10:30 p.m. on the evening of
August 19 by John Debnar, who was playing catch with his dogs in a field close
to St. Timothy's Church. While there, he noticed that a car with an out-of-place
headlight entered St. Timothy's property and stopped briefly beside an empty
black car. When Debnar walked his dogs home, one of his dogs stopped at a
pond on the church's property, causing Debnar to notice the body of a woman
floating in the water.

Hillsborough County sheriff's officers arrived at St. Timothy's Church
shortly before 11:30 p.m. and found Coryell's body lying face down in the pond,
completely nude. Her clothes were found on a nearby embankment. Dental
stone impressions were taken of some shoe prints that were in the general
area where the clothing was found. Coryell's empty black Infiniti was in the
church's parking lot with the keys in the ignition and the engine still warm.
Some, but not all, of her groceries were sitting in the back seat. Although the
police were unable to lift any prints from the interior of the car, they did lift a
fingerprint matching Johnston's from the exterior.

Dr. Russell Vega performed the autopsy and opined that the victim died
sometime after 9 p.m. Based on the extensive bruising of the external and
internal neck tissues, Dr. Vega concluded that the victim died from manual
strangulation, as opposed to the use of a ligature. Dr. Vega also observed a
laceration on the left side of the victim's lower lip and a laceration on her chin,
both of which were caused by blunt impact. There were vertical scrapes on the
victim's back which suggested that she was dragged to the pond. There were
two unusually shaped bruises on Coryell's buttocks which were similar to the
metal appliques on her belt, causing Dr. Vega to believe that she was hit with
her own belt while still alive. Finally, the victim suffered both internal and
externalinjuries to her vaginal area, injuries which were consistent with vaginal
penetration. Her hand still clutched strands of grass.

In the late evening hours of August 19 and again early the next morning,
the victim's ATM card was used to withdraw the $500 daily limit. The police

2
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used the ATM surveillance videos to capture pictures of the person who was
using the victim's card, and these photographs were provided to the news
media, which aired them. Juanita Walker, a friend of Johnston, saw the
televised pictures and called the authorities, identifying Johnston as the person
in the photos. She also told police that she and Christine Cisilski saw Johnston
a little before 10 p.m. on the night of the crime, driving a black, mid-size car out
of the Landings Apartment Complex.

Based on telephone calls identifying Johnston as the person in the
photos, the police obtained a warrant to search his apartment and found a pair
of wet tennis shoes and shorts. The imprints from the tennis shoes matched
three partial impressions that were found at the scene of the crime. However,
the shoes did not have any individual characteristics which would enable an
expert to conclude that Johnston's shoes were the exact shoes which made
the impressions.

Johnston saw his picture on television and volunteered to give a
statement in which he initially told police that he was a friend of Coryell and
that they had gone out to dinner a few times. He told Detective Walters that on
the evening of the 19th, he had met Coryell at Malio's for drinks at 6:15 p.m.
The pair then went to Carrabba's and left around 8:30 or 9:00. According to
Johnston, the victim indicated that she needed to stop at a grocery store before
she wenthome, but before they parted, the victim gave Johnston her ATM card
and PIN so that he could withdraw $1200 in repayment of a loan she had
obtained from him. When he arrived home, he changed, went jogging, and
then withdrew $500 from her account. He withdrew another $500 the following
day.

Johnston was placed under arrest for grand theft, was read his rights
under Miranda v. Arizona, 384 U.S. 436,86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),
and agreed to continue the interview. The detective confronted Johnston with
the fact that Coryell did not leave work until 8:38. Johnston's response was that
other employees must have covered for her because he was with her at that
time, but he was unable to provide the names of anybody who could
corroborate this explanation. The detective then told Johnston that they had
found his jogging shoes, which were completely wet. Johnston justified the wet
shoes by claiming that he jumped into the hot tub, shoes and all, to wash off
after his run. The detective asked several times whether Johnston was
involved with Coryell's death and Johnston responded by saying that they
would not find any DNA evidence, hair, or saliva which would link him to the
victim.

In response to Johnston's contention that he loaned Coryell money, the
State introduced several witnesses who testified that Johnston near the time
of the murder did not have the financial ability to make a $1200 loan. The State

3
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also called Laurie Pickelsimer, the defendant's pen pal in prison, who testified
that Johnston asked her to provide a false alibi for him. Johnston suggested
that she tell his attorneys that on the night of the murder, she and Johnston
were working out in the gym at the apartment complex from 9:00 until about
10:30, except for a short time when he walked back to his apartment to get
them a drink for the hot tub. The jury found Johnston guilty of first-degree
murder, kidnapping, robbery, sexual battery, and burglary of a conveyance with
assault.

The penalty phase of the trial began on June 16, 1999. The State
introduced testimony from three victims of prior violent felonies that Johnston
had committed against total strangers. Susan Reeder was the first witness to
testify and recalled how Johnston grabbed her when she was stepping out of
her car, put a hunting knife to her throat, drove her to an isolated area, and
then beat her with his beit and raped her. Julia Maynard recounted how
Johnston broke into her home, and when she arrived, grabbed her, heid a knife
to her neck, and took her to her bedroom so he could take pictures of her in
various states of dress and undress and touch her sexually. Carolyn Peak
testified that in June 1988, while she was getting out of her car, Johnston put
a knife to her throat, forced her back into the car, and tied her hands with an
Ace Bandage. She escaped when a police officer pulled the car over because
a head light was out.

Dr. Vega, the medical examiner who performed the autopsy on Coryell,
opined that Coryell was conscious at the time she was beaten and received her
vaginal injuries. He believed the last injury to the victim was manual
strangulation and that she was likely conscious for up to two minutes while
being strangled. Finally, the State introduced three witnesses to provide victim
impact evidence: the victim's father, Thomas Morris; her employer, Dr. Dyer,
and her pastor, Matthew Hartsfield.

Defense counsel introduced four experts to testify that Johnston had
frontal lobe brain damage and mental health problems. Dr. Diana Pollack, a
neurologist, treated Johnston a few months before the murder because
Johnston suffered from blackouts, headaches, a tingling sensation down one
side of his body, and spells of confusion. She administered various
neurological tests, including an MRI and an EEG, but was unable to find any
structural deficiencies in his brain.

Dr. Harry Krop, a clinical psychologist, testified that he performed a
neuropsychological evaluation on Johnston. When Johnston performed poorly,
Dr. Krop recommended that a PET scan be performed. Based on Johnston's
documented history and further testing, he concluded that Johnston suffered
from a frontal lobe impairment and that this problem has three main
manifestations: (1) difficulty starting an action; (2) difficulty stopping an existing

4
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action; and (3) being too impulsive or acting without thinking.

Dr. Frank Wood, a neuropsychologist, examined Johnston and reviewed
the results of his PET scan. He concluded that Johnston's frontal lobe area had
substantially less activity than was normal (below the first percentile) and that
this deficiency correlates with poor judgment, impulsivity, and “disinhibited”
behavior. Based on Johnston's medical and behavioral record, Dr. Wood
concluded that this was a chronic condition.

Dr. Michael Maher, a physician and psychiatrist, evaluated Johnston
and reviewed his history and medical records. Dr. Maher agreed that it was
evident from the PET scan that Johnston suffered from impairments of the
frontal lobe of his brain, making it extremely hard for him to resist any strong
urges. He also believed that Johnston suffered from seizures that were related
to his brain abnormality and had dissociative disorder (a psychiatric disorder
in which some aspect of a person's total personality or awareness is
unavailable at certain times).

Several character witnesses testified in Johnston's behalf. According to
Gloria Myer, a placement specialist for a correctional institution, Johnston was
dedicated to his job, very organized, and followed Myer's instructions. She also
recalled a time when she thought he was having a stroke because “his whole
side of his face had fallen, had drooped.” John Walkup, Johnston's probation
officer, recommended Johnston for early termination because he had a stable
family life, worked at a steady job, reported regularly, paid his fees, and was
doing fine. William Jordon, a case manager for the Department of Corrections,
knew Johnston while he was in prison and asserted that he got along well with
other inmates and was not a disciplinary problem. John Field, a chaplain with
the Department of Corrections, knew Johnston when he was incarcerated in
the early 1990s and declared that Johnston was one of the chapel's best
clerks. Bruce Drennen, the president of the Brandon Chamber of Commerce,
testified that Johnston was a designated representative of a company that was
a member of the chamber.

Johnston's family provided mitigation. His mother, Sara James, testified
that at the age of three or four, Johnston had fallen out of a car and hit his
head on the curb, resulting in an injury which required stitches. Johnston did
not perform well in school, and by the time he was in the seventh grade, he
became disruptive in class and was sometimes sent home. Problems became
more serious the older he grew, and eventually he was sent to the Hillcrest
Institution for treatment. Normally, Johnston had a sweet disposition, but he
could get explosive at times. Susan Bailey, Johnston's ex-wife, testified that
while she was married to him, Johnston was the perfect husband -- he cooked,
cleaned, and helped raise her two daughters. She described him as very
tenderhearted, remembering how it would upset him if she had to paddle her

5
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girls for misbehaving. She also stated that even though he would occasionally
snap over minor issues, he would not vent his anger towards his family.
Rebecca Vineyard, Johnston's younger sister, stated that Johnston never
acted normal -- he would try too hard to make people love him and would go
overboard trying to get positive responses. However, his personality could
quickly change, and he did not like being rejected or humiliated.

Finally, Ray Johnston took the stand and admitted that he killed the
victim. According to Johnston, he saw Coryell drive in after he had just gotten
out of the hot tub. He asked her if he could help carry her groceries to her
apartment, but she ignored his request. Johnston stated that he just wanted
her attention and meant to reach for her shoulders but grabbed her neck
instead. He thought he held her for just a few seconds, but then her legs gave
out. She hit her lip on the edge of the door, and her chin hit the ground,
causing two lacerations on her face. When he rolled her over, he saw her eyes
and mouth were open. He tried reviving her by giving CPR, but it had no effect.
Thinking that he had broken her neck, Johnston put her in the back seat of her
car and drove her to the church. To make it look like she had been assaulted,
Johnston took off her clothes and scattered them out, kicked her in the crotch,
beat her with her belt, and dragged her to the pond. A car drove into the
parking lot, prompting Johnston to run home. After he took a shower, Johnston
drove back to the church to see if anybody had discovered the body. While
there, he found the victim's ATM card and its PIN, which was written on the
cover of her address book. He took her ATM card and drove to Barnett Bank
to withdraw some money. The next day, after Johnston learned his picture was
being broadcast on the news, he turned himself in and made up the story that
Coryell had given him the ATM card.

The jury unanimously recommended the death penalty. After holding a
Spencer hearing, [FN2] the trial court found four aggravating factors, [FN3] one
statutory mitigator, [FN4] and numerous nonstatutory mitigators, and followed
the jury recommendation. Johnston raises four claims on appeal.

FN2. See Spencer v. State, 615 So.2d 688 (Fla.1993).

FN3. The trial court found the following aggravators: (1) the
defendant was previously convicted of violent felonies; (2) the
crime was committed while Johnston was engaged in the
commission of sexual battery and a kidnapping; (3) it was
committed for pecuniary gain; and (4) it was especially heinous,
atrocious, or cruel.

FN4. The court found defense counsel proved that Johnston's
capacity to appreciate the criminality of his conduct or to conform
his conduct to the requirement of law was substantially impaired
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and gave it moderate weight.
Johnston, 841 So. 2d at 351-355.
DIRECT APPEAL

On December 5, 2002, the Florida Supreme Court affirmed Johnston’s first-degree
murder conviction and death sentence for the murder of Coryell. The court also affirmed his
convictions and sentences for kidnaping, robbery, sexual battery, and burglary of a
conveyance with assault. Johnston v. State, 841 So. 2d 349, 361 (2002). Rehearing was
denied on March 13, 2003. The mandate issued March 13, 2003.

STATE POSTCONVICTION PROCEEDINGS

On March 11, 2004, Johnston filed a Rule 3.851 motion for postconviction relief in the
state trial court. (Ex. B1/171-193). On May 7, 2004, the State filed a motion to strike
Johnston’s motion to vacate (on the grounds that Johnston’s motion failed to comply with the
requirements of Rule 3.851(e)), without prejudice to his filing a proper motion to vacate. (Ex.
B1/194-197; 198-201).

On June 11, 2004, Johnston filed an amended motion to vacate. (Ex. B2/203-267).
On October 11, 2004, the State filed a response to the amended motion to vacate. (Ex.
B2/276-342). A second amended motion was filed on December 8, 2005. Johnston’s
amended motion raised twelve claims and multiple sub-claims. (Ex. B2/203-267, 355-404).
The state trial court held postconviction evidentiary hearings on December 1, 2006; June 14-
15, 2007; and July 12-13, 2007 on eight of Johnston’s postconviction claims. (Ex.
B52/601-B62/1804). All postconviction relief was denied in the trial court’s 136-page written
order of February 5, 2009. (Ex. B16/3102-B17/3237).

Petitioner appealed the order denying postconviction relief to the Florida Supreme
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Court. Johnston v. State, 63 So. 3d 730 (Fla. 2011).

Simultaneously with his initial postconviction brief, Petitioner filed a Petition for Writ
of Habeas Corpus in the Florida Supreme Court, Case No. SC10-75.

On March 24, 2011, the Florida Supreme Court affirmed the denial of postconviction
relief and denied Petitioner’s state habeas petition. Johnston v. State, 63 So.3d 730 (Fla.
2011) (Ex. B71). Petitioner’s motion for rehearing was denied June 3, 2011, and the mandate
issued June 20, 2011. (Ex. B73; B74). Johnston did not petition the United States Supreme
Court for a writ of certiorari.

FEDERAL HABEAS PROCEEDINGS

On September 15, 2011, Petitioner Johnston filed a Petition for Writ of Habeas Corpus
in this Court (Doc. 1), which was amended on October 28, 2011. (Doc. 11). Petitioner filed
a Memorandum of Law on January 8, 2012. (Doc. 18).

TIMELINESS OF THE FEDERAL PETITION

Having considered the arguments of the parties, and the applicable case law, this

court assumes, without deciding, that the present petition was timely filed.
Respondent’s Argument as to Timeliness

Johnston’s habeas petition is governed by the provisions of the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA). Lindh v. Murphy, 521 U.S. 320, 326-27, 117
S. Ct. 2059 (1997); Abdul-Kabir v. Quarterman, 550 U.S. 233, 127 S. Ct. 1654, 1664 (2007).
The AEDPA requires a state prisoner whose conviction has become final to seek federal
habeas corpus relief within one year. 28 U.S.C. § 2244(d)(1)(A). The AEDPA tolls this 1-year
limitations period for the “time during which a properly filed application for State

postconviction or other collateral review . . . is pending.” § 2244(d)(2).
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In this case, the one-year statute of limitations commenced when Johnston's
conviction became final upon “the conclusion of direct review or the expiration of the time for
seeking such review.” See, 28 U.S.C. § 2244(d)(1)(A). See also, Bond v. Moore, 309 F.3d
770, 772 (11th Cir. 2002); Clay v. United States, 537 U.S. 522 (2003); San Martin v. McNeil,
633 F.3d 1257, 1266 (11th Cir. 2011), citing 28 U.S.C. § 2244(d)(1)(A).

On direct appeal, the Florida Supreme Court denied Petitioner’s motion for rehearing
on March 13, 2003. The 90th day thereafter -- June 11, 2003 -- was the Petitioner’s last day
to file a petition for writ of certiorari to the United States Supreme Court. See, Clay, 537 U.S.
522; Sibley v. Culliver, 377 F.3d 1196, 1199 (11th Cir. 2004) (noting AEDPA one year
“commences” on the “deadline” for seeking certiorari in the Supreme Court).

At that point, Johnston had one year from June 11, 2003, in which to either file his §
2254 habeas petition with this Court or file a “properly filed” application for postconviction
relief in state court. Because 2004 was a leap year, calculating 365 days from June 11, 2003
results in an end date of June 10, 2004. However, using the “anniversary” method (even
though itincludes the intervening leap day), the “one year” anniversary “end” date was June
11, 2004.

Statutory Tolling

To statutorily toll the running of the limitations period, an application for state collateral
relief must be “properly filed” under state law. See 28 U.S.C. § 2244(d)(2), Allen v. Siebert,
552 U.S. 3,128 S. Ct. 2 (2007). Title 28 U.S.C. § 2244(d)(2) provides for tolling the limitation
period for “[t]he time during which a properly filed application for State post conviction or
other collateral review with respect to the pertinent judgment or claim is pending.” Once the
petitioner has a filed a “properly filed” application for post-conviction relief in state court, “the
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AEDPA clock stops.” It “resumes running when the state’s highest court issues its mandate
disposing of the motion for post-conviction relief.” San Martin, 633 F. 3d at 1266, citing
Lawrence v. Florida, 549 U.S. 327, 331-32, 127 S. Ct. 1079 (2007).

On March 11, 2004, Johnston filed a Rule 3.851 Motion to Vacate in the trial court, but
the motion failed to comply with the requirements of Rule 3.851(e). (Ex. B1/171-193). On
May 7, 2004, the State filed a motion to strike Johnston’s motion to vacate on the grounds
that it failed to comply with the requirements of Rule 3.851(e), without prejudice to Johnston’s
filing a proper motion to vacate." (Ex. B1/194-197; 198-201). On June 11, 2004, Johnston
filed an amended motion to vacate. (Ex. B2/203-267). On October 11, 2004, the State filed
a response to the amended motion to vacate. (Ex. B2/276-342). After the Florida Supreme
affirmed the denial of postconviction relief, the postconviction mandate issued on June 20,
2011.

In Artuz v. Bennett, 531 U.S. 4, 121 S. Ct. 361 (2000), the United States Supreme
Court determined that whether a motion is “properly filed” is based on whether the state court
pleading’s delivery and acceptance are in compliance with the applicable laws and rules
governing filings. These usually prescribe, for example, the form of the document, the time
limits upon its delivery, the court and office in which it must be lodged, and the requisite filing

fee. Id. at 8. Under Artuz, postconviction motions that do not comply with state law regarding

' There is no order in the postconviction record on the State’s motion to strike.
However, the defense promptly filed an “amended” motion; thus, it appears that Johnston
did not dispute the State’s motion to strike, without prejudice, on the grounds that the initial
motion failed to comply with the requirements of Rule 3.851(e). The trial court’s
postconviction orders did not address the motion filed in March of 2004, but, instead,
referred only to the “amended” motions filed in June of 2004 and in 2005.
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the form of such motions are not “properly filed.” See, Arfuz, 531 U.S. at 8; Melson v. Allen,
548 F.3d 993, 997-98 (11th Cir. 2008), vacated on other grounds, 130 S. Ct. 3491 (2010)
(unverified motion for post-conviction relief not properly filed); Sibley v. Culliver, 377 F.3d
1196, 1203-04 (11th Cir. 2004) (pleading that was not on proper form, accompanied by
proper number of copies, nor submitted with proper filing fee not properly filed).

Under Florida law, the requirements regarding the form of a motion for postconviction
relief in a capital case are set out in Fla. R. Crim. P. 3.851. The requirements were enacted
in response to criticism of the practice of filing “shell” motions merely to meet a time limit and
were designed to prevent the filing of such motions. See, Amendments to Fla. R. Crim. P.
3.851, 3.852, and 3.993 and Fla. R. Jud. Admin. 2.050, 802 So. 2d 298 (Fla. 2001);
Amendments to Fla. R. Crim. P. 3.851, 3.852, and 3.993 and Fla. R. Jud. Admin. 2.050, 797
So. 2d 1213 (Fla. 2001); Amendments to Fla. R. Crim. P. 3.851, 3.852, and 3.993, 772 So.
2d 488 (Fla. 2000).

Johnston’s incomplete “shell” motion to vacate was filed on March 11, 2004. However,
because that motion did not comply with the requirements of Rule 3.851(e)(1), it was not
“properly filed” under Artuz and Pace; therefore, it did not toll the statute of limitations. Once
the limitations period expires, no state collateral proceedings filed thereafter will toll the
statute of limitations, because there is no longer anything left to toll. Sibley v. Culliver, 377
F.3d 1196, 1204 (11th Cir. 2004).

Respondent contends that Johnston's federal 28 U.S.C. § 2254 petition is untimely
regardless of the fact that there was no written order on the State’s motion to strike and that
the Florida Supreme Court, in Gore v. State, 24 So. 3d 1, 15-16 (Fla. 2009), ruled that an
amended motion related back to the date of the initial motion. /d., citing Bryant v. State, 901
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So. 2d 810, 818 (Fla. 2005) (noting that when an initial motion is stricken with leave to
amend, a subsequent amended motion relates back to the date of the original filing).
Respondent contends that under Eleventh Circuit's precedent, Petitioner’s initial
incomplete “shell” motion was not “properly filed” so as to toll the federal limitations period
under § 2244(d)(2). See, Melson v. Allen, 548 F. 3d 993, 998 (11th Cir. 2008), vacated on
other grounds, 130 S. Ct. 3491 (2010); Sibley v. Culliver, 377 F.3d 1196, 1204 (11th Cir.
2004) (“Petitioner may not attempt to resurrect a terminated statute of limitations by
subsequently filing documents that purport to “relate back” to previously submitted
documents that were, in themselves, insufficient to toll the statute.”); See also, Gonzalez v.
Secretary, Florida Dept. of Corrections, 629 F.3d 1219, 1221 (11th Cir. 2011) (finding no
need to address the timeliness issue where the state’s own filing rules incorporated the

relation back doctrine because habeas petitioner's substantive claims were without merit).?

2 The first issue of whether Gonzalez's federal habeas petition was timely turns on
whether his “shell” motion was “properly filed” so as to toll the federal limitations period
under § 2244(d)(2). Gonzalez argues that, although his “shell” motion was stricken by the
trial court, his amended Rule 3.850 motion was deemed to have “related back” and thus
rendered his “shell” motion “properly filed.” Gonzalez relies on Gore v. State, where the
Florida Supreme Courtindicated that the relation back doctrine rendered an initially-stricken
state post-conviction motion “properly filed” under Florida law for purposes of § 2244(d)(2).
24 So0.3d 1, 15-16 (Fla.2009). The state responds that this argument is foreclosed by our
case law. See Melson v. Allen, 548 F.3d 993, 998 (11th Cir. 2008), vacated on other
grounds, u.S. , 130 S.Ct. 3491, 177 L.Ed.2d 1081 (2010); Sibley v. Culliver, 377
F.3d 1196, 1204 (11th Cir. 2004). Gonzalez suggests that our cases are inapplicable
because none of them involved a situation where the state's own filing rules incorporated
the relation back doctrine. We need not address this issue here, however, because we find
Gonzalez's two substantive claims to be without merit. See Holland v. Florida, — U.S.
, 130 S.Ct. 2549, 2560, 177 L.Ed.2d 130 (2010) (“[T]he AEDPA statute of limitations
defense is notjurisdictional.”) (alteration, citation, and quotation marks omitted). Thus, even
if Gonzalez's federal habeas petition was timely filed, he is not entitied to relief.
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The determination of the meaning and operation of a federal statute is a question of federal
law upon which a federal court is not bound by a state court’s decision. Johnson v. United
States, 130 S. Ct. 1265, 1269 (2010). Instead, federal courts are only bound by state court
decisions on issues of state law. /d.; Mullaney v. Wilbur, 421 U.S. 684, 691, 95 S. Ct. 1881,
1886 (1975).

The Supreme Court has held that a postconviction motion is only “properly filed” if it
complies with the applicable laws and rules governing filings. Arfuz, 531 U.S. at 8. The
determination of whether a motion that did not comply with a state’s laws and rules could
nevertheless toll the federal habeas statute of limitations is a question regarding the meaning
of 28 U.S.C. 2244(d)(2), a federal statute. As a result, under Johnson, it is a question of
federal law to which this Court owes the state court’s determination in Gore no deference.
See, Johnson, 130 S. Ct. at 1269.

In this case, absent tolling, the one-year limitations period ended on June 11, 2004
(using the anniversary date, including leap day), and any collateral application filed after that
date had no tolling effect. As the Eleventh Circuit has explained:

... Melson may not attempt to resurrect a terminated statute of limitations by

subsequently filing documents that purport to relate back to previously

submitted documents that were, in themselves, insufficient to toll the statute.

Sibley v. Culliver, 377 F.3d 1196, 1204 (11th Cir. 2004). Because Melson’s

unverified petition filed on 4 March 2002 was insufficient to toll the statute of

limitations, his amended petition filed on 25 March 2002 does not relate back

to the earlier filing date to toll the statute either. The district court correctly

determined that Melson’s one year limitations period was not statutorily tolled

by either his unverified or verified Rule 32 petitions, rendering his federal

habeas petition untimely under 2244(d)(1)(A).

Melson, 548 F.3d at 997-98, vacated on other grounds; Sibley, 377 F.3d at 1204; Moore v.

Crosby, 321 F.3d 1377, 1380-81 (11th Cir. 2003). The fact that a state court gives a
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defendant more time to file state postconviction motions than is available under 2244(d) does
not extend the statute of limitations under AEDPA. Webster v. Moore, 199 F.3d 1256, 1259
(11th Cir. 2000). Thus, the issue of whether a state court motion can toll the statute of
limitations when it was not “properly filed” is an issue of federal law and meritless under
Melson and Sibley.

If the March 11, 2004, “shell” motion were “properly filed,” then the one-year limitation
period remained tolled until the Florida Supreme Court issued its postconviction mandate.
San Martin, 633 F.3d at 1266; Lawrence, 549 U.S. at 331-32, 127 S. Ct. 1079. The Florida
Supreme Court’s postconviction mandate issued on June 20, 2011. At that point, Johnston
clearly no longer had an application for state collateral relief pending. See, Lawrence v.
Florida, 549 U.S. 327. If any days arguably remained under AEDPA’s statute of limitations,
the remaining time period began to run again when the mandate issued on June 20, 2011.

Johnston’s federal habeas petition was filed on September 15, 2011 (Doc. 1) and
amended on October 28, 2011. The postconviction mandate issued on June 20, 2011. If the
“shell” postconviction motion filed March 11, 2004 is considered “properly filed,” then the
instant habeas petition, filed on September 15, 2011, would appear to be timely filed. If the
“amended” motion, filed on June 11, 2004, is the first “properly filed” postconviction motion,
then the petition is untimely.

Petitioner’s Argument as to Timeliness

Petitioner disagrees with the Respondents’ argument that the March 11, 2004
postconviction motion was not properly filed. Noting that the State acknowledges that “There
is no order in the postconviction record on the State’s motion to strike. . .The trial court’s
postconviction orders did not address the motion [to strike] filed in March of 2004,” Petitioner
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contends that the lack of an order actually striking the Petitioner’s 3.851 motion is fatal to the
State’s procedural default argument. The motion was never stricken; it was amended and
then denied after an extensive evidentiary hearing. Petitioner contends that he properly filed
his postconviction motion in state court, tolling AEDPA’s one year statute of limitations,
making this petition timely. Petitioner argues that no state court has ever made a finding that
Johnston’s initial 3.851 motion was not properly filed, and this Court should not find this to
be the case either.

Petitioner argues that a procedural default defense is not available to the State and
he claims that Artuz v. Bennett, 531 U.S. 4 (2000) does not support the State’s position:
“Like in Artuz, the Petitioner’s Initial 3.851 Motion was not improperly filed for purposes of
2244(d)(2). Artuz at 11. In fact, Petitioner claims that Arfuz actually supports the Petitioner.
Artuz held that in the absence of a written order, the postconviction motion was still pending
under § 2244(d)(2). There was no written order ever dismissing Johnston’s Initial 3.851
Motion.

Petitioner claims that Melson v. Allen, 548 F. 3d 993 (11th Cir. 2008) is inapplicable
because Johnston actually did provide a written, sworn verification to his Initial 3.851 Motion.
Although Melson was decided adversely by the 11th Circuit Court of Appeals, Melson is an
Alabama case, not a Florida case. Therefore Melson was decided without the benefit or
control of Florida law.

In Bryant v. State, 901 So. 2d 810 (2005), the Florida Supreme Court held:

Bryant's initial motion was sixty-nine pages in length. It was stricken for mostly

technical deficiencies in form. (FN 5). For example, the motion failed to attach

a copy of the judgment and sentence as required under rule 3.851(e)). Such

a lengthy motion can hardly be characterized as a ‘shell motion.’. . . .[the]

failure to comply with the rule is more a matter of form than substance.

15

App 189



Case 8:11-cv-02094-EAK-TGW Document 29 Filed 04/17/14 Page 16 of 156 PagelD 840

Bryant, at 819. Petitioner claims that Bryant is right on point and should control this issue.
Even if the trial court had stricken Johnston’s motion as the court did in Bryant, which the trial
court did not in Johnston’s case, Johnston’s federal habeas petition would not be time-
barred. The more recent Florida case of Gore v. State, 24 So. 3d 1 (Fla. 2009), also on point,

stated:

Finally, although the trial court did not err in striking Gore’s motion without
leave to amend, we conclude that because this Court granted an extension of
time pursuant to rule 3.851(d)(5) in which to file an amended motion, Gore’s
amended motion in this case relates back to the date of the initial motion filed
on June 18, 2002. See generally Bryant v. State, 901 So.2d 810, 818 (Fla.
2005) (noting that when an initial motion is stricken with leave to amend, a
subsequent amended motion relates back to the date of the original filing).
Accordingly, although the trial court did not err in its ruling, in our view this
Court's order granting an extension of time in which to file an amended motion
rendered Gore's motion timely for purposes of federal review.

Gore, at 16. Florida is different.

At least one federal court in Florida has decided the issues discussed in Melson

differently:

Petitioner corrected his original error. The amended motion was a copy of the
original with the oath added at the end. Under Florida law, an amendment that
does not change the original claims relates back to the original filing. Fla. R.
Civ. P.1.190(c) (“When the claim or defense asserted in the amended pleading
arose out of the conduct, transaction, or occurrence set forth or attempted to
be set forth in the original pleading, the amendment shall relate back to the
date of the original pleading.”); Bryant v. State, 901 So.2d 810, 818 (Fla.2005)
( “Had the circuit court stricken the [Rule 3.851] motion with leave to amend,
the amended motion Bryant filed in March 2003 would have been timely
because it would have related back to the original filing,” quoting Rule
1.190(c)); Schwenn v. State, 958 So.2d 531, 532 (Fla. 4th DCA 2007) (Rule
3.850 motion, explaining that an amended motion would relate back, citing
Bryant). See also, Mederos v. United States, 218 F.3d 1252, 1253-1254 (11th
Cir.2000) (district court erred by not finding that a second 2255 motion,
identical to the first except that it corrected the lack of a signature under
penalty of perjury, related back to the date of filing of the first § 2255 motion;
the court relied upon Fed. R. Civ. P. 15(c)(2), providing relation back much the
same as the Florida rule). Since Petitioner amended his motion and corrected
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the problem, Petitioner is entitied to AEDPA tolling from March 27, 2005, when

he originally filed the motion without an oath. Thus, his § 2254 petition was

timely filed.

Patrick v. McDonough, 4:.06CV543-SPM/WCS, 2007 WL 3231740 (N.D. Fla. Oct. 29, 2007).
Johnston’s amended motions related back to the original motion.

The State cites Sibley v. Culliver, 377 F.3d 1196 (11th Cir. 2004) in support of
dismissal for lack of timeliness. This case is inapplicable because Johnston’s pleading
actually contained meaningful state and federal analysis. “One fair inference of this holding
is that where a petitioner fails to include any meaningful federal or state legal analysis, we
need not consider his filing an application for state post-conviction review.” Sibley, Id. at
1200. The State does not allege here that the Petitioner's Initial 3.851 Motion lacked
“meaningful state and federal analysis.” They simply allege that it is a “shell” and that a
document from the original record on appeal was not attached to the pleading. Unlike Sibley,
Johnston did not file in the “wrong court.” See Sibley, Id. at 1203. The holding in Sibley was
very narrow and is inapplicable to the case at bar:

All we are holding is that there is an outer limit to the nonsense a petitioner

may include in a purported “application for post-conviction or other relief” and

still have it count as such. Ramblings about how Sibley is not a “serf,” is not “in

trade or business with any enemy of the Constitutional United States,” does not

have a social security number, does not believe in self-representation yet

rejects all court-appointed attorneys, and for unspecified reasons was

somehow beyond the jurisdiction of any Alabama court, are insufficient for a

court to consider something a legitimate filing.

Sibley, Id. at 1201. Johnston never made any such allegations in his Initial 3.851 Motion.

Gonzalez v. Secretary, Florida Dept. Of Corrections, 629 F. 3d 1196 (11th Cir. 2011),

cited by the State, is distinguishable here because in that case, the court actually did strike

an incomplete “shell” motion, and the substantive claims had no merits. Mr. Johnston’s Initial
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3.851 Motion was never stricken by the court, and his claims actually have merit. Also the
State cites to Johnson v. United States, 130 S. Ct. 1265, 1269 (2010) to support its position
that the federal courts are not bound by the relation back doctrine found in Gore.

The Petitioner alleges that the federal courts “are, however, bound by the Florida
Supreme Court's interpretation of state law.” Johnson, Id. at 1269. Johnston tolled the time
for the filing of his federal habeas petition under both state and federal law.

The State makes the following erroneous claim: “this Court owes the state court’s
determination in Gore no deference.” If this Court is inclined to agree with the State’s
position regarding untimeliness, which the Petitioner obviously disputes, Johnston should still
be permitted to proceed with his federal claims under the recent ruling in Martinez v.
Ryan,132 S. Ct. 1309 (2012).

Respondent’s Sur-Reply in Regard to Timeliness

Respondent argues that the instant habeas petition is time-barred and contends that
Bryant v. State, 901 So. 2d 810 (Fla. 2005) is not “right on point and should [not] control.”
(Doc. 25 at 3). In Bolin v. Dept. of Corr., 2013 WL 3327873 (M.D. Fla. July 1, 2013), the
District Court, citing Jones v. Dept. of Corr., 499 Fed. Appx. 945, 952 (11th Cir. 2012),
rejected another inmate’s similar reliance on Bryant:

Bolin’s reliance on Bryant v. State, 901 So.2d 810 (Fla. 2005) is misplaced.

Although the Florida Supreme Court in Bryant observed in dicta that an

amended Rule 3.851 motion would have related back to an original filing which

had been stricken because of deficiencies, that is a matter of Florida law and

procedure. Whether Bolin’s corrected Rule 3.851 motion relates back to his

initial motion for purposes of the AEDPA “rest[s] on the nature of the federal

limitations period and federal law.” Jones v. Secretary, Florida Dept. of

Corrections, 499 Fed. Appx. at 945, 952 (11th Cir. 2012). As noted, precedent

in this Circuit compels a conclusion that Bolin’s corrected Rule 3.851 motion

did not, as a matter of federal law and application of the AEDPA, relate back

to his improperly filed initial Rule 3.851 motion and accordingly, Bolin’s federal
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habeas petition is time barred.

Here, as in Bolin®, Petitioner’s reliance on Bryant is misplaced.

Petitioner cannot proceed with his federal habeas claims under Marfinez v. Ryan, 132
S. Ct. 1309 (2012), even if his petition is untimely. (Doc. 25 at 5). Martinez does not address
timeliness; it addresses failure to exhaust state court remedies and procedural default of an
ineffective-assistance-of-trial-counsel-claim in two limited situations: 1) counsel was not
appointed in the initial-review collateral proceeding or 2) appointed postconviction counsel
in the initial-review collateral proceeding was ineffective, pursuant to Strickland v.
Washington, 466 U.S. 668 (1984), and failed to raise a “substantial’ claim of ineffective
assistance of trial counsel. Martinez, 132 S. Ct. at 1318, 1321. In Gore v. Crews, 720 F.3d
811 (11th Cir. 2013), the Eleventh Circuit emphasized that “[b]y its own emphatic terms, the
Supreme Court’s decision in Martinez is limited to claims of ineffective assistance of trial
counsel that are otherwise procedurally barred due to the ineffective assistance of post-
conviction counsel.” /d. at 816. See also Arthur v. Thomas, 739 F.3d 611, 629 (11th Cir.
2014) (addressing limitation of Martinez exception); Chavez v. Dept. of Corr., 742 F. 3d 940,
945 (11th Cir. 2014) (repeating the narrow scope of Martinez and noting that Chavez’s initial
§ 2254 petition was dismissed as untimely because it was filed more than one year after his
convictions became final on direct review, see 28 U.S.C. § 2244(d)(1)(A), and “nothing in
Martinez alters that fact”).

Notably, Petitioner Johnston does not make any claim for equitable tolling of the §

* On September 20, 2013, the Eleventh Circuit denied Bolin’s application for
certificate of appealability (COA). Bolin v. Dept. of Corr., Case No. 13-13539-P (11th Cir.
Sept. 20, 2013).
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2244(d) statute of limitations period under Holland v. Florida, 560 U.S. 631. Furthermore, in
Cadet v. Dept. of Corr., 742 F.3d 473 (11th Cir. 2014), the Eleventh Circuit, citing Maples v.
Thomas, 132 S. Ct. 912 (2012), held that “attorney negligence, however gross or egregious,
does not qualify as an “extraordinary circumstance” for purposes of equitable tolling;
abandonment of the attorney-client relationship, such as may have occurred in Holland, is
required.” Petitioner has never alleged that “his attorney. . . abandoned him, thereby
supplying the ‘extraordinary circumstances™ necessary to warrant equitable tolling of the
§2244(d) statute of limitations period.” Cadet, 742 F.3d at 481-82.

As stated above, this Court assumes, without deciding, that the present petition was
timely filed. Furthermore, Johnston’s grounds for relief have no merit, as discussed below.
STANDARDS OF REVIEW

In Cullen v. Pinholster, 131 S. Ct. 1388, 1398 (2011), the United States Supreme
Court reiterated the following standards of review under 28 U.S.C. § 2254:

As amended by AEDPA, 28 U.S.C. § 2254 sets several limits on the
power of a federal court to grant an application for a writ of habeas corpus on
behalf of a state prisoner. Section 2254(a) permits a federal court to entertain
only those applications alleging that a person is in state custody “in violation
of the Constitution or laws or treaties of the United States.” Sections 2254(b)
and (c) provide that a federal court may not grant such applications unless,
with certain exceptions, the applicant has exhausted state remedies.

If an application includes a claim that has been “adjudicated on the
merits in State court proceedings,” § 2254(d), an additional restriction applies.
Under § 2254(d), that application “shall not be granted with respect to [such a}
claim ... unless the adjudication of the claim”:

“(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States; or

“(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
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the State court proceeding.”

This is a “difficult to meet,” Harringfon v. Richter, 562 U.S. , , 131
S.Ct. 770, 786, 178 L.Ed.2d 624 (2011), and “highly deferential standard for
evaluating state-court rulings, which demands that state-court decisions be
given the benefit of the doubt,” Woodford v. Visciotti, 537 U.S. 19, 24, 123
S.Ct. 357,154 L.Ed.2d 279 (2002) (per curiam) (citation and internal quotation
marks omitted). The petitioner carries the burden of proof. /d., at 25, 123 S.Ct.
357.

Cullen v. Pinholster, 131 S. Ct. 1388, 1398.

AEDPA altered the federal court’s role in reviewing state prisoner applications in order
to “prevent federal habeas ‘retrials’ and to ensure that state-court convictions are given effect
to the extent possible under law.” Bell v. Cone, 535 U.S. 685, 693, 122 S. Ct. 1843 (2002).

Federal Question

A federal court may only entertain an application for a writ of habeas corpus from a
state prisoner who claims his custody violates the “Constitution or the laws or treaties of the
United States.” 28 U.S.C. § 2254(a). Questions of state law are generally insufficient to
warrant review or relief by a federal court under § 2254. Estelle v. McGuire, 502 U.S. 62, 68,
112 S. Ct. 475 (1991); Carrizales v. Wainwright, 699 F.2d 1053, 1055 (11th Cir. 1983);
Cabberiza v. Moore, 217 F.3d 1329, 1333 (11th Cir. 2000). A violation of a state rule of
procedure, or of state law itself, is not a violation of the federal constitution. Branan v. Booth,

861 F.2d 1507, 1508 (11th Cir. 1989).

Exhaustion and Procedural Bar

Under the exhaustion requirement, a habeas petitioner challenging a state conviction ‘

must first attempt to present his claim in state court. 28 U.S.C. § 2254(b). If the state court
rejects the claim on procedural grounds, the claimis barred in federal court unless one of the

exceptions to Wainwright v. Sykes, 433 U.S. 72, 82-84, 97 S. Ct. 2497 (1977) applies. To
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excuse a procedural default, a petitioner must demonstrate either (1) “cause for the default
and prejudice attributable thereto” or (2) “that failure to consider [the defaulted] claim will
result in a fundamental miscarriage of justice.” Harris v. Reed, 489 U.S. 255, 262, 109 S. Ct.
1038 (1989).

Furthermore, a claim “is procedurally defaulted if it has not been exhausted in state
court and would now be barred under state procedural rules.” Mize v. Hall, 532 F.3d 1184,
1190 (11th Cir. 2008). Under the procedural default doctrine, “[i]f the petitioner has failed to
exhaust state remedies that are no longer available, that failure is a procedural default which
will bar federal habeas relief.” Smith v. Jones, 256 F.3d 1135, 1138 (11th Cir. 2001).

A procedural default for failing to exhaust state court remedies will only be excused
in two narrow circumstances. First, a petitioner may obtain federal habeas review of a
procedurally defaulted claim if he shows both “cause” for the default and actual “prejudice”
resulting from the asserted error. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064
(2006). Second, under exceptional circumstances, a petitioner may obtain federal habeas
review of a procedurally defaulted claim if such review is necessary to correct a fundamental
miscarriage of justice. House, 547 U.S. at 536, 126 S. Ct. 2064; Edwards v. Carpenter, 529
U.S. 446, 451, 120 S. Ct. 1587 (2000).

Retroactive Application of New Law

In Teague v. Lane, 489 U.S. 288, 297-98, 109 S. Ct. 1068 (1989), the Supreme Court
held that constitutional claims may not be raised on collateral review if they are based upon
a new rule that was enunciated after the conviction and sentence became final. 489 U.S. at
311, 109 S. Ct. at 1075. The Court has explained that Teague validates reasonable good
faith interpretations of existing precedent. Butler v. McKellar, 494 U.S. 407, 110 S. Ct. 1212
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(1990). A precedent sets forth a new rule unless “reasonable jurists” would have “felt
compelled” at the time the petitioner’s conviction became final to rule in the petitioner’s favor
on the issue. Graham v. Collins, 506 U.S. 461, 467, 113 S. Ct. 892, 898 (1993). The
precedent will be considered a new rule even if the issue is “governed” or “controlled” by
existing precedent, Butler, 494 U.S. at 415, 110 S. Ct. at 1217 and will be considered as a
collateral claim only if the relief sought was “dictated” by prior precedent.
Deference to State Court Decisions

On habeas review, the state court’s application of the facts to the law may not be
overturned unless it contradicts a decision of the United States Supreme Court, or involves
an unreasonable factual finding. Habeas relief may not be granted with respect to a claim
adjudicated on the merits in state court unless the adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). These provisions bar de novo review in federal court. A decision of a
state court is only contrary to clearly established Supreme Court precedent if a state court
has applied the wrong legal standard or has applied the right legal standard but reached a
different conclusion than the United States Supreme Court did on materially indistinguishable
set of facts. Williams v. Taylor, 529 U.S. 362, 412-13, 120 S. Ct. 1495, 1522 (2000). In order
for the state court’é determination of the merits of the claim to be unreasonable, the
determination must be objectively unreasonable. /d. “[A] federal habeas court may not issue

the writ simply because that court concludes in its independent judgment that the relevant
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state-court decision applied clearly established federal law erroneously or incorrectly. Rather,
that application must be unreasonable.” /d. at 411.

Further, the state courts’ factual findings are subject to a presumption of correctness
under 28 U.S.C. §2254(e)(1). The state court’s factual conclusions must be accepted by the
federal courts on habeas review, unless the petitioner demonstrates by clear and convincing
evidence that they are incorrect. Id. The AEDPA imposes a “difficult to meet,” and ‘highly
deferential standard for evaluating state-court rulings, which demands that the state-court
decisions be given the benefit of the doubt.” Cullen v. Pinholster, — U.S. —, 131 S. Ct.
1388, 1398 (2011) (internal quotations and citations omitted). Moreover, review “is limited to
the record that was before the state court that adjudicated the claim on the merits.” Cullen,
131 S. Ct. at 1398.

“The question under AEDPA is not whether a federal court believes the state court’s
determination was correct but whether that determination was unreasonable - a substantially
higher threshold.” Schriro v. Landrigan, 550 U.S. 465, 473, 127 S. Ct. 1933, 1939 (2007). In
sum, in order to obtain any relief, Petitioner must show that the state courts’ rejection of his
claims was contrary to, or an unreasonable application of, clearly established United States
Supreme Court precedent.

Brecht v. Abrahamson

In Brecht v. Abrahamson, 507 U.S. 619, 113 S. Ct. 1710 (1993), the Supreme Court
set forth the standard for relief where error is determined, on habeas review, to exist. This
test is “less onerous” then the harmless error standard enunciated in Chapman v. California,
386 U.S. 18, 87 S. Ct. 824 (1967). “The test is whether the error ‘had substantial and
injurious effect or influence in determining the jury’s verdict.” Under this standard, habeas
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petitioners may obtain plenary review of their constitutional claims, but they are not entitled
to habeas relief based on trial error unless they can establish that it resulted in ‘actual
prejudice.” 507 U.S. at 637, 113 S. Ct. at 1722. The United States Supreme Court has
reaffirmed that this standard applies and does so even if the state court did not find error. Fry
v. Pliler, 551 U.S. 112, 127 S. Ct. 2321 (2007).

Ineffective Assistance of Counsel

For an ineffectiveness of counsel claim, the “clearly established” standard is set forth
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). Under Strickland, “[a]
convicted defendant making a claim of ineffective assistance of counsel must identify the acts
or omissions of counsel that are alleged not to have been the result of reasonable
professional judgment.” 466 U.S. at 690, 104 S. Ct. at 2066. Counsel “is strongly presumed
to have rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment.” /d.

Even if deficient performance is demonstrated, a petitioner must also show “a
reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. at 694, 104 S. Ct. at 2068. It must be
“reasonably likely” the result would have been different; “[t]he likelihood of a different result
must be substantial, not just conceivable.” Harrington, 131 S. Ct. at 793 (citations omitted).
The failure to demonstrate either prong of Strickland is dispositive of the claim against the
petitioner. 466 U.S. at 697, 104 S. Ct. at 2069.

The standards created by Strickland and § 2254(d) are both “highly deferential,” and
when the two apply in tandem, review is “doubly” so. When § 2254(d) applies, the question
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is not whether counsel’s actions were reasonable. The question is whether there is any
reasonable argument that counsel satisfied Strickland’s deferential standard. Harrington, 131
S. Ct. at 788 (citations omitted).

The “Federal Constitution imposes one general requirement: that counsel make
objectively reasonable choices.” Bobby v. Van Hook, 130 S. Ct. 13, 17 (2009) (internal
quotations and citations omitted). It is petitioner who bears the heavy burden to “prove, by
a preponderance of the evidence, that counsel’s performance was unreasonable.” Jones v.
Campbell, 436 F.3d 1285, 1293 (11th Cir. 2006), cert. denied sub nom., Jones v. Allen, 549
U.S. 1030, 127 S. Ct. 619 (2006). Moreover, a court must “judge the reasonableness of
counsel’'s conduct on the facts of the particular case, viewed as of the time of counsel's
conduct,” Roe v. Flores-Ortega, 528 U.S. 470, 477, 120 S. Ct. 1029 (2000) (quoting
Strickland, 466 U.S. at 690), applying a “highly deferential”’ level of judicial scrutiny.

DISCUSSION
GROUND ONE

THE STATE COURTS ERRED IN FAILING TO GRANT GUILT PHASE

RELIEF BASED ON FOREPERSON JUROR MISCONDUCT, INCLUDING

HER FAILURE TO DISCLOSE MATERIAL INFORMATION DURING VOIR

DIRE RELATED TO HER CAPIAS STATUS AT THE TIME OF JURY

SERVICE. THIS DEPRIVED MR. JOHNSTON OF AFUNDAMENTALLY FAIR

TRIAL GUARANTEED UNDER THE FIFTH, SIXTH, EIGHTH, AND

FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION.

THE STATE COURT DECISIONS ON THIS ISSUE WERE CONTRARY TO

FEDERAL LAW AND AN UNREASONABLE APPLICATION OF THE SAME.

THE COURTS’ DECISIONS WERE ALSO BASED ON AN UNREASONABLE

FINDING OF FACT. THIS COURT SHOULD GRANT THE WRIT.

Petitioner’s Allegations
The Foreperson of the Petitioner’s jury, Tracy Neshell Robinson, failed to reveal her

own criminal arrest history under direct questioning during voir dire, thus depriving the
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Petitioner of due process. Because Robinson had been arrested before, she was correct to
check the box on the short jury questionnaire form informing the parties and the court that
either she or a family member had been arrested. But when questioned directly about this
by the State, she failed to reveal her own arrest. She stated that her child’s father had been
arrested, but she failed to mention that she herself had also been arrested. As a matter of
fact, unknown to the parties and the court, she pled guilty to the criminal charges less than
a year before Johnston’s trial. Also unknown to the parties and the court, she was ordered
to pay court costs after her plea; she was informed that a capias would issue for failure to
pay the court costs by a certain date; and she failed to pay the court costs. She was actually
sitting on the panel during voir dire with an active capias for her arrest, withholding material
information about her criminal case and arrest while being questioned directly about this
recent court case. Robinson’s withheld arrest history was material information that would
have affected the decision of whether or not to move to strike her from the panel.

When a juror, especially one who serves as foreperson, withholds such material
information about an arrest that happened less than a year prior to trial, the verdict that led
to the sentence of death should be vacated. When material information is either falsely
represented or concealed by a juror upon voir dire, the entire proceeding is tainted and the
parties are deprived of a fair and impartial trial. This is especially the case when the withheld
information relates to that juror’'s criminal case, and a capias exists for that juror’s arrest
based on that undisclosed criminal case. Although the juror’s intent is not dispositive, and
even an unintentionally false or materially incomplete response deprives a defendant of a fair
and impartial jury. The circumstances of the instant case show rather convincingly that
Robinson’s concealment was deliberate, though under the law in the State of Florida, the
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non-disclosure need not be intentional for the verdict to be overturned. Robinson’s
concealment during voir dire amounts to juror misconduct that offends the United States
Constitution. This sitting foreperson juror’s capias in this case was not purely civil in nature
as characterized by the State courts. She was simply incompetent to serve on the
Petitioner’s jury .

The state court decisions on this issue were contrary to federal law and an
unreasonable application of the same. The courts’ decisions were also based on an
unreasonable finding of fact.

Allegations in Petitioner’s Reply

In his reply to the state’s response to the petition, Petitioner alleges: At page 43 the
State makes the following conclusory argument: “Because the substantive ‘juror non-
disclosure’ claim is procedurally barred, this Court cannot address the merits of this claim,
absent a showing of cause and prejudice. Coleman v Thompson, 501 U.S. 722, 111 S. Ct.
2546 (1991).” This claim is not procedurally barred. Johnston raised this claim in his 3.851
motion as ineffective assistance of counsel and it was fully litigated in state court. Johnston
attempted to raise it on direct appeal but the Florida Supreme Court found that the specific
issue was not preserved. It was raised in his postconviction motion and fully litigated in
postconviction. (See Ground lll.) The ineffective assistance of counsel claim shows cause
and prejudice to overcome the procedural bar.

Just because this issue was initially deemed proceduraily barred on direct appeal does
not forever bar it from federal review. Trial counsel should have raised this specific issue in
the motions for new trial. Because of the ineffective assistance of counsel, the claim had to
be litigated in postconviction. This is not a successive habeas -- Mr. Johnston is entitled to
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his bite of this apple here in federal court on this issue. See Owen v. Sec’y for Dept.of
Corrections, 568 F. 3d 894, 914-915 (11th Cir. 2009)(rejecting the use of a procedural bar
where the state courts had decided an issue on the merits). There is no procedural default
option available to the State.

In Murray v Carrier, 477 U.S. 478, 488 (1986), the United States Supreme Court held
that “if the procedural default is the result of ineffective assistance of counsel, the Sixth
Amendment itself requires that responsibility for the default be imputed to the State.” The
reason this underlying claim was deemed procedurally barred originally was because trial
counsel failed to raise it in a motion for new trial. The Petitioner is entitied to have this claim
heard in federal court.

The State claims that “Johnston failed to establish prejudice because defense counsel
would not have moved to strike juror Robinson even if she had disclosed her criminal
history.” Trial counsel did not actually know about the failure of the juror to reveal her arrest
and capias status. There is no way strategy could have been employed at the time that trial
counsel and the state trial court were duped by this juror. Attributing a strategy for an
unknown is an unreasonable finding of fact. Had juror Robinson revealed her criminal history,
this would have led to the discovery that she had an active capias, she would have been
arrested and not permitted to serve as foreperson of the jury. (Doc. 25 at 18-29).

Exhaustion, Procedural Bar and Disposition of Ground One in State Court

Under the exhaustion requirement, a-habeas petitioner challenging a state conviction
must first attempt to present his claim in state court. 28 U.S.C. § 2254(b). If the state court
rejects the claim on procedural grounds, the claim is barred in federal court unless one of the
exceptions to Wainwright v. Sykes, 433 U.S. 72, 82-84, 97 S. Ct. 2497 (1977) applies. To
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excuse a procedural default, a petitioner must demonstrate either (1) “cause for the default
and prejudice attributable thereto” or (2) “that failure to consider [the defaulted] claim will
result in a fundamental miscarriage of justice.” Harris v. Reed, 489 U.S. 255, 262, 109 S. Ct.
1038 (1989).

On direct appeal, Johnston raised a claim of alieged “concealment” by juror Robinson
in sub-claim (D) of his amended initial brief. (Ex. A27 at 50-57). The claim of alleged
“concealment” by juror Robinson was not raised at trial and the Florida Supreme Court
applied a procedural bar on direct appeal. Johnston, 841 So. 2d at 357. On direct appeal,
Johnston argued that he was entitled to a new trial because juror Robinson (1) was under
prosecution at the time of the trial; (2) withheld a material fact during voir dire; and (3) may
have been abusing drugs during the trial. Johnston, 841 So. 2d at 355. The Florida Supreme
Court ruled that the sub-claim of juror Robinson’s alleged “failure to disclose” [her prior
misdemeanor plea] was procedurally barred:

Johnston next asserts that he is entitled to a new trial because juror

Robinson deliberately failed to disclose that she pled nolo contendere to a

misdemeanor charge within the past year. Appellate counsel concedes that

defense counsel failed to specifically raise this claim with the trial court.

As this specific ground for a new trial was not raised with the lower

court, it will not be considered on appeal. [FN8] To the extent that Johnston

is claiming his counsel was ineffective, we find that this issue shouid be

addressed in a rule 3.850 motion-not on direct appeal. [FN9]

FN8. See Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982)
(“[In order for an argument to be cognizable on appeal, it must
be the specific contention asserted as legal ground for the
objection, exception, or motion below.”).
Johnston, 841 So. 2d at 357.
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