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QUESTION PRESENTED

For nearly a century, Congress has followed a con-
sistent rule for determining a debtor’s exempt assets in
what is now a Chapter 7 bankruptcy: “the bankrupt’s
right to a homestead exemption becomes fixed at the date
of the filing of the petition in bankruptcy and cannot
thereafter be enlarged or altered by anything the bank-
rupt may do.” Myers v. Matley, 318 U.S. 622, 628 (1943);
see also White v. Stump, 266 U.S. 310, 313 (1924) (“the
point of time which is to separate the old situation from
the new in the bankrupt’s affairs is the date when the pe-
tition is filed”).

The question presented is:

Whether, in a converted Chapter 7 case, a homestead
exemption unconditionally fixed on the filing date is nev-
ertheless lost if the debtor later sells his home postpeti-
tion but does not reinvest his postpetition proceeds in a
manner directed by state law.

(D



II

TABLE OF CONTENTS

Page
INtrOAUCEION ... 1
Statutory provisions involved ...........cceeveeevenivenereniennienesenennens 3
ATGUMENL ...ttt ee e e sesse e e sas e e sens 6
A. The petition presents a weak and eroding
conflict that will eventually resolve itself....................... 6
B. This case is a suboptimal vehicle for
deciding the question presented.........ccceveeveverrrererrennnne. 15
C. The decision below iS COrrect.....nneneeereennen. 19
CONCIUSION...cveieeiteeteeteectectecte et seesseessseessessseeaeenns 24
TABLE OF AUTHORITIES
Cases:
Brown, In re, 614 B.R. 416 (B.A.P. 1st Cir. 2020) ............. 22
DeBerry, In re, 884 F.3d 526 (5th Cir. 2018).............. 89,10
Frost, In re, 744 F.3d 384 (5th Cir. 2014) ........... 9,10,11,12
Golden, In re, 7189 F.2d 698 (1986) ...c.ccovevreerrerrerreerreverreennene 13
Grogan v. Garner, 498 U.S. 279 (1991) ...cceevveereeereecerrennns 23
Harrisv. Viegelahn, 135 S. Ct. 1829 (2015)............... Passim
Hawk, In re, 871 F.3d 287 (5th Cir. 2017) ........c........ PaAssLm
Jacobson, In re, 676 F.3d 1193 (9th Cir. 2012)............. 13,14
Lawv. Siegel, 571 U.S. 415 (2014) c.ccveeveeeeeerereeeenene 2,13
Myers v. Matley, 318 U.S. 622 (1943)....cceeeerecerveeennene 7,14
Owen v. Owen, 500 U.S. 305 (1991)....ccoeeveerirreecrerenreennene 11
Stewart, In re, 452 B.R. 726 (Bankr. C.D. Ill. 2011).......... 15
Thomas, In re, No. 17-43661,
2018 WL 3655654 (Bankr. D. Minn. July 31, 2018) ...... 15
White v. Stump, 266 U.S. 310 (1924) ..ccoveveereverreerrnnene 1,6,19
Williams, In re, 515 B.R. 395 (Bankr. D. Mass. 2014)......15

Zibman, In re, 268 F.3d 298 (bth Cir. 2001)................... 9,13



I1I

Page
Statutes and rules:

Bankruptcy Code, 11 U.S.C. 101-1532..........cccueuueee. passim
11 US.CoB48 e aees 5,19, 20

11 U.S.C. 348 e 16, 19, 20

11 U.S.C. 348(E)(I)(A) et 19

11 U.S.C.B22 aeeieteeeeeeeeteeeeeevesesaeens 4,19, 20, 22

11 U.S.C. B22(10).cccuriurireerrerereenrereneesreeressessressenne 19, 20, 22

11 U.S.C. 522(D)(B)(A) weeurererrerrereerrerereerrereeveesrevenseesnes 20

11 U.S.C. 522(0)(4)(D) eeeeereeeeeeeeeeeeeeeeeereeeeeeeeesveenees 22

) S 592727 () T 21

11 U.S.CL 54T ettt passim

11 U.S.C.541(Q) ettt PaAssIm

11 U.S.C. 541(2)(1) eereerrerereerereeeeererenveesrevenseesresesseennes 19

11 U.S.C. 541(2)(5) eeveereeeereeeceeeeeeeeeeeeeeseeeeeseeseessesseesees 20

11 U.S.C. 541(2)(6) eeureeeeeeereeeeceeeeeeeeeeeeeeeseeeeeseeseesresseenees 21

11 U.S.C. 541(A)(T) ottt et sseeneas 21

B G T O 31 T 20

11 U.S.C. 1306(8) c.ueinririenieeerieneereresseeeesseseessessessesnees 7,12
Fed. R. Bankr. P. 1009(2)......cooievieeieieieeceeeeeeeeeereennenn 22
14 Me. Rev. Stat. 4422(1)(A) couevreeeeeeeeeeeecveeeceevesveenne 14
14 Me. Rev. Stat. 4422(1)(C) uevueveeeeeereeeeeeeeeeeeeeenne 14,18

Miscellaneous:

Director of the Administrative Office of the United States
Courts, 2019 Report of Statistics Required by the
Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005
<https://tinyurl.com/2019-BAPCPA-Table3> ......... 9,23

Bill Rochelle, Asset Exempt in Chapter 13 Retains the
Exemption After Conversion, First Circuit Says,

ABI (Aug. 4, 2020)
<https://tinyurl.com/rochelle-rockwell > .............. 2,6,14



In the Supreme Court of the United States

No. 20-499

NATHANIEL RICHARD HULL, IN HIS CAPACITY AS CHAP-
TER 7 TRUSTEE FOR THE BANKRUPTCY ESTATE OF JEF-
FREY J. ROCKWELL, PETITIONER

.

JEFFREY J. ROCKWELL

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

BRIEF FOR THE RESPONDENT IN OPPOSITION

INTRODUCTION

According to petitioner, the First Circuit split from
two circuits (the Ninth and Fifth) in holding that, “inside
bankruptey, a homestead exemption can never expire
even if it would have expired under applicable state law
outside bankruptey.” Pet. 1. Petitioner is wrong. He both
overstates the conflict and mischaracterizes the First Cir-
cuit’s holding. The case’s procedural posture makes it an
imperfect vehicle for deciding the question presented, and
petitioner’s views on the merits are plainly unsound—
which is yet another reason why this shallow split will al-
most certainly resolve itself. Further review is unwar-
ranted.
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Petitioner cannot cobble together a broader split by
expanding the scope of the First Circuit’s decision. The
courts below addressed only the “narrow” question pre-
sented by this case: whether a postpetition sale in a con-
verted Chapter 7 proceeding eliminates an exemption
properly claimed on the filing date. The First Circuit did
not say that exemptions can “never” expire; it did not ad-
dress the rule for prepetition sales or Chapter 13 cases,
which implicate different factual questions under differ-
ent legal frameworks. Its holding was limited to the case-
specific record below—finding, correctly, that the Code
“dictates” that a debtor’s “homestead exemption main-
tains the status it held on the day [he] filed his bankruptey
petition.” Pet. App. 2a.

Once the decision is properly framed, petitioner’s case
for review is substantially diminished. There is no conflict
with the Fifth Circuit; indeed, the two courts reached the
identical resolution of the same issue. “As it now stands,
only the Ninth Circuit” has contrary authority, and its de-
cisions were “written before the Supreme Court made im-
portant pronouncements about the inviolability of exemp-
tions and a debtor’s property in Harris v. Viegelahn, 135
S. Ct. 1829 (2015), and Law v. Stegel, 571 U.S. 415 (2014).”
Bill Rochelle, Asset Exempt in Chapter 13 Retains the
Exemption After Conversion, First Circuit Says, ABI
(Aug. 4, 2020) <https:/tinyurl.com/rochelle-rockwell>.
And the Ninth Circuit, of course, has also not yet had an
opportunity to revisit its views in light of the contrary de-
cisions of the First and Fifth Circuits. There is a reason
that experts label the split as “eroding” (Rochelle, supra),
and there is every reason to believe the Ninth Circuit will
eventually eliminate the conflict on its own.

Aside from those flaws, the case suffers from a serious
vehicle problem. Unlike every other case comprising the



alleged conflict, respondent’s case was filed under Chap-
ter 13; he sold his homestead while the Chapter 13 pro-
ceeding was still pending, and only later converted his
case to Chapter 7. While the First Circuit (correctly) con-
cluded that the case should be treated like any other
Chapter 7 case, petitioner took exactly the opposite posi-
tion below—insisting that the issue was limited to Chap-
ter 13 and must be viewed through that prism. While pe-
titioner has not expressly renewed that argument in his
petition, he has not yet abandoned the position either.
This adds a layer of complexity to the case and may lead
to the Court grappling with a question that only a single
circuit (the one below) has squarely addressed.

In the end, the proper disposition of this case is
straightforward: Chapter 7 fixes the parties’ rights on the
filing date, and respondent properly claimed an uncondi-
tional homestead exemption on that date. There is no ba-
sis in the Code for declaring that a postpetition sale voids
a proper exemption and revests the debtor’s exempt prop-
erty with the estate. Petitioner’s contrary position is in-
correct, and the petition should be denied.

STATUTORY PROVISIONS INVOLVED

Section 541 of the Bankruptey Code, 11 U.S.C. 541,
provides in pertinent part:

(a) The commencement of a case under section 301,
302, or 303 of this title creates an estate. Such estate
is comprised of all the following property, wherever lo-
cated and by whomever held:

(1) ***[A]ll legal or equitable interests of the
debtor in property as of the commencement of the
case.
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(5) Any interest in property that would have been
property of the estate if such interest had been an
interest of the debtor on the date of the filing of the
petition, and that the debtor acquires or becomes en-
titled to acquire within 180 days after such date—

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement agree-
ment with the debtor’s spouse, or of an interlocu-
tory or final divorce decree; or

(C) as a beneficiary of a life insurance policy or of
a death benefit plan.

Section 522 of the Bankruptcy Code, 11 U.S.C. 522,
provides in pertinent part:

(b)(1) Notwithstanding section 541 of this title, an in-
dividual debtor may exempt from property of the es-
tate the property listed in * * * paragraph (3) of this
subsection * * *

B sk ook skosk

(3) Property listed in this paragraph is—

(A) *** any property that is exempt under Fed-
eral law, other than subsection (d) of this section, or
State or local law that is applicable on the date of the
filing of the petition * * * .

B ok osk sk

(c¢) Unless the case is dismissed, property exempted
under this section is not liable during or after the case
for any debt of the debtor that arose, or that is deter-
mined under section 502 of this title as if such debt had
arisen, before the commencement of the case * * * .
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(k) Property that the debtor exempts under this sec-
tion is not liable for payment of any administrative ex-
pense * * *

Section 348 of the Bankruptecy Code, 11 U.S.C. 348,
provides in pertinent part:

(a) Conversion of a case from a case under one chap-
ter of this title to a case under another chapter of this
title constitutes an order for relief under the chapter
to which the case is converted, but, except as provided
in subsections (b) and (c¢) of this section, does not effect
a change in the date of the filing of the petition, the
commencement of the case, or the order for relief.

B sk ook skosk

(1) Except as provided in paragraph (2), when a
case under chapter 13 of this title is converted to a case
under another chapter under this title—

(A) property of the estate in the converted case
shall consist of property of the estate, as of the date
of filing of the petition, that remains in the posses-
sion of or is under the control of the debtor on the
date of conversion * * * |

& ok sk oskok

(2) If the debtor converts a case under chapter 13 of
this title to a case under another chapter under this
title in bad faith, the property of the estate in the con-
verted case shall consist of the property of the estate
as of the date of conversion.



ARGUMENT

A. The Petition Presents A Weak and Eroding Con-

flict That Will Eventually Resolve Itself

Petitioner claims there is a “three-way split” over the
question presented. Pet. 13. That is wrong. At best, it is a
weak 2-1 split favoring the decision below. The Ninth Cir-
cuit alone is in the minority, and it announced its outlier
position before the First and Fifth Circuits adopted the
opposite approach. The Ninth Circuit also adopted its po-
sition before this Court’s Harris decision (see Pet. App.
16a-17a), which underscored the critical differences be-
tween Chapter 7 and Chapter 13 cases.

Once those differences are properly taken into ac-
count, petitioner’s alleged “confus[ion]” quickly dissi-
pates. Pet. 3. The Fifth Circuit walked back its position in
light of Harris, and there is every reason to think the
Ninth Circuit will follow suit at its next available oppor-
tunity—especially with the First Circuit now joining the
Fifth Circuit’s side of the split. This “eroding” conflict
(Rochelle, supra) does not warrant the Court’s attention
at this time.

1. Petitioner’s assertion of a broad, three-way split is
based on a clear misunderstanding of key aspects of bank-
ruptey law.

As has been the rule for nearly a century, the parties’
rights in Chapter 7 are “fixed” on “the date when the pe-
tition is filed.” White v. Stump, 266 U.S. 310, 313 (1924).
Unlike in Chapter 13, a Chapter 7 estate does not include
the debtor’s “postpetition earnings and acquisitions.”
Harris, 135 S. Ct. at 1835. The debtor is allowed a “clean
break from his financial past,” rendering his transactions
off-limits “after the bankruptcy filing.” Ibid. (citing 11
U.S.C. 541(a)). That makes a Chapter 7 debtor’s postpeti-
tion decision to sell his or her home irrelevant: “the bank-
rupt’s right to a homestead exemption becomes fixed at



the date of the filing of the petition in bankruptcy and can-
not thereafter be enlarged or altered by anything the
bankrupt may do.” Myers v. Matley, 318 U.S. 622, 628
(1943); see Harris, 135 S. Ct. at 1835 (“while a Chapter 7
debtor must forfeit virtually all his prepetition property,
he is able to make a ‘fresh start’ by shielding from credi-
tors his postpetition earnings and acquisitions”).

These rules establish a clear line at the filing date for
determining the debtor’s rights. 11 U.S.C. 541(a). If a
homestead is exempt on that date, then Chapter 7 debtors
have the right to use any exempt property for their fresh
start—just as they are entitled to retain future wages or
profits from any other postpetition transactions. Harris,
135 S. Ct. at 1835. This line creates an obvious distinction
between both pre- and postpetition sales and Chapter 7
and Chapter 13 cases. A decision asking how to treat pro-
ceeds from a prepetition sale says little about how to treat
proceeds from a postpetition transaction. And a decision
asking how to treat postpetition proceeds under Chapter
13 (where the estate includes “wages and property ac-
quired after filing,” 1bid. (citing 11 U.S.C. 1306(a))) says
little about how to treat postpetition proceeds under
Chapter 7, where debtors retain their “postpetition earn-
ings and acquisitions” (ibid.).

Notwithstanding these clear rules, petitioner jumbles
together decisions addressing prepetition and postpeti-
tion sales and Chapter 7 and Chapter 13 cases. See Pet.
13-16, 18-19. Courts are not “confus[ed]” (contra Pet. 3)
when they adopt different rules in these different set-
tings—they are merely respecting the critical factual and
legal distinctions underlying each issue. Those fundamen-
tal distinctions drive the different results in the majority
of these cases, and they readily explain away a significant
part of petitioner’s alleged conflict.



2. Contrary to petitioner’s contention, there is no con-
flict between the decision below and settled law in the
Fifth Circuit. Indeed, the Fifth Circuit adopted the same
holding in the same legal setting as the First Circuit be-
low: even where a debtor sold his homestead during a
Chapter 7 proceeding, “the homestead [is] exempt be-
cause it was owned at the commencement of [the debtor’s]
bankruptey.” In re DeBerry, 884 F.3d 526, 530 (5th Cir.
2018); see also In re Hawk, 871 F.3d 287, 294 (5th Cir.
2017) (“a new property interest the debtor acquires after
filing for bankruptey * * * does not become part of the es-
tate in a Chapter 7 case, even if the debtor acquires the
new property interest by transforming a previously ex-
empted asset into a nonexempt one”) (emphasis added).

a. In DeBerry, the Fifth Circuit confronted the same
legal question presented here: “whether the proceeds of a
homestead sold after the filing of a petition for Chapter 7
bankruptey remain exempt from the debtor’s estate if
they are not reinvested within the time frame required to
invoke the proceeds rule of Texas homestead law.” 884
F.3d at 527.! As the court explained, under “bankruptcy’s
snapshot rule,” the debtor is protected because his home-
stead was ““unconditionally exempted’ at the time the
Chapter 7 petition [was] filed.” Id. at 529. Thus, unlike sit-
uations where “the homestead is sold before bankruptcy,

U Actually, it is nearly the same legal question presented here:
while DeBerry involved an original Chapter 7 proceeding (884 F.3d at
527T), respondent’s case involves a converted Chapter 7 proceeding
(Pet. App. 2a). While the First Circuit correctly held that the same
rules apply (Pet. App. 10a), petitioner took the opposite stance below
(id. at 13a). If petitioner had been right, this case would present an
entirely different legal question than those presented in any of the
other circuit-level decisions. See also Part B.1, infra (explaining why
this case is an imperfect vehicle).



th[e] debtor d[id] not need to invoke the proceeds rule be-
cause he owned the homestead at the time of filing.” Id. at
528-529.

The Fifth Circuit further rejected petitioner’s con-
trary rule as inviting “a ‘system of quasi-exempt property
[in which] property would never be fully exempt until a
case was either closed or converted [to Chapter 13].”” 884
F.3d at 529. As the court explained, such a rule would
wrongly “inject” “uncertainty” into a “large number of
Chapter 7 cases”: whenever a debtor’s home is sold
“months into the bankruptcy,” petitioner’s rule would
make it impossible to determine “the status of the exemp-
tion” until “the reinvestment period expires”—on De-
Berry’s facts, thirteen months after the bankruptey’s fil-
ing. Ibid.? In addition to frustrating Chapter 7’s efficient
administration, such a rule would “lead to ‘arbitrary’ re-
sults as protection for the proceeds of postpetition home-
stead sales would depend on the aggressiveness of the
trustee in closing a case.” Ibid.

The panel finally noted that the Fifth Circuit in Hawk
had already “persuasively distinguished” the same “two
homestead cases” that petitioner invokes here. 884 F.3d
at 529 (recapping Hawk, supra); compare Pet. 15-16 (dis-
cussing In re Zibman, 268 F.3d 298 (5th Cir. 2001), and In
re Frost, 744 F.3d 384 (5th Cir. 2014)). First, in Zibman,
the debtor failed to reinvest the “proceeds of a homestead

2 For context: In 2019, the average length of an individual con-
sumer’s Chapter 7 case (from filing to disposition) was 186 days
(mean) or 114 days (median). See Director of the Administrative Of-
fice of the United States Courts, 2019 Report of Statistics Required
by the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005, Tbl. 3 at 1 <https:/tinyurl.com/2019-BAPCPA-Table3>
(2019 BAPCPA Report). Petitioner’s theory would often double or tri-
ple that time.
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sold before the filing of a Chapter 7 bankruptcy.” Ibid. Be-
cause that homestead was sold “prepetition,” the pro-
ceeds “were only conditionally exempt” on the filing date;
“[iln contrast,” the panel explained, the DeBerry “home-
stead was owned on the date of [the debtor’s] filing and
thus was ‘subject to an unconditional exemption under
Texas law.”” Ibid. (emphasis added).

Second, in F'rost, the court “at least” confronted a
postpetition sale during bankruptcy. DeBerry, 884 F.3d at
529-530. But as the panel explained, “F'rost was a Chapter
13 case, which turns out to be a key distinction.” Id. at 530.
The “two chapters treat postpetition transactions differ-
ently”: In Chapter 13, “all ‘property “the debtor acquires
after the commencement of the case but before the case is
closed, dismissed, or converted” becomes part of the
Chapter 13 estate”; “Chapter 7,” by contrast, “contains no
similar provision.” Ibid. (citing Hawk, 871 F.3d at 295-
296).

b. This is precisely the same result the Fifth Circuit
reached in Hawk in examining exemptions for retirement
accounts. See 871 F.3d at 289. Similar to DeBerry, the
Chapter 7 debtors “claimed an exemption for [IRA]
funds” after filing for bankruptey, but later “withdrew the
funds from the IRA.” Ibid. To remain exempt, Texas law
required any distributions to be “rolled over into another
retirement account within sixty days,” but the debtors
failed to reinvest. Ibid. The Fifth Circuit still held the
funds were exempt: “an unconditionally exempted prop-
erty interest that is subsequently transformed into a new
nonexempt property interest remains excluded from a
Chapter 7 bankruptcy.” Id. at 294.

As the court reasoned, this result followed from the
“snapshot rule” and the basic requirements of Chapter 7.
871 F.3d at 293-296. First, “the date of filing is the point



11

at which ‘the status and rights of the bankrupt, the credi-
tors and the trustee * * * are fixed.” Id. at 291. As the
court explained, once the debtors “filed for Chapter 7
bankruptey” and “claimed an exemption for funds held in
an IRA,” the “funds were unconditionally exempted.” Id.
at 295. At that point, ““Chapter 7 allows a debtor to make
a clean break from his financial past.”” Id. at 295-296
(quoting Harris, 135 S. Ct. at 1835). “The property inter-
est was ‘withdrawn from the estate’ when the exemptions
were allowed, and there was no provision under which the
[debtors’] subsequently acquired interests in amounts dis-
tributed from the IRA could become part of the estate.”
Id. at 296 (quoting Owen v. Owen, 500 U.S. 305, 308
(1991)).

Accordingly, the court concluded, while “a new prop-
erty interest the debtor acquires after filing for bank-
ruptey becomes part of the estate in a Chapter 13 case,” it
“does not become part of the estate in a Chapter 7 case,
even if the debtor acquires the new property interest by
transforming a previously exempted asset into a nonex-
empt one.” 871 F.3d at 296.

In so holding, the Fifth Circuit effectively walked back
its more aggressive language in Frost, which declared
that “a change in the character of the property that elim-
inates an element required for the exemption [like a rein-
vestment requirement] voids the exemption, even if the
bankruptey proceedings have already begun.” 744 F.3d at
387-388 (further rejecting the debtor’s “argument that ex-
emptions are fixed as they appear on the date of the bank-
ruptey filing”—*“an ‘essential element of the exemption
must continue in effect even during the pendency of the
bankruptey case’). As Hawk explained, Frost’s language
is “somewhat difficult to understand” if applied generally,
but it made “sense in the context of a Chapter 13 case”:
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“Frost effectively brought ‘proceeds that became nonex-
empt after the expiration of the time-limited exemption
back into the estate, which was permissible under
§ 1306(a)(1) because the proceeds constituted a new prop-
erty interest Frost acquired after the [case’s] commence-
ment.” 871 F.3d at 293-294.

“Because Chapter 7 does not contain a provision like
§ 1306(a)(1),” Hawk refused to apply F'rost in a Chapter 7
proceeding. Id. at 294. The panel summed up the control-
ling distinction by quoting the bankruptey court in F'rost
itself: ““In a [Chapter 7 case], the property is the debtor’s,
it’'s exempted, it’s gone, and if he decides to sell it after
that, it’s subject to only his postpetition creditors. But in
a [Chapter 13 case], it’s different. And, so, I think it’s still
subject to the Chapter 13 estate, if it’s not reinvested.”
Id. at 295.

c. As these decisions make clear, the Fifth Circuit does
not have an “intermediary” rule. Contra Pet. 12. It recog-
nizes that different rules apply in different settings—
which is unsurprising since each Chapter has different le-
gal requirements. Those different requirements were un-
derscored by this Court in Harris; the Fifth Circuit sub-
sequently cabined its earlier precedent, and its analysis is
now functionally identical to the First Circuit’s below.
Compare Pet. App. 8a-13a. Petitioner is simply wrong
(Pet. 15-16) that there is any conceivable split between the
First and Fifth Circuits.?

3 Petitioner baldly asserts that the First Circuit adopted a categor-
ical rule, holding that “state-law exemptions never expire inside bank-
ruptey.” Pet. 13. This is bizarre: the First Circuit’s holding was nec-
essarily limited to the distinet question before it—the effect of a post-
petition sale on a vested homestead exemption in a converted Chapter
7 bankruptey. The court had no occasion to analyze a prepetition sale
(see Pet. App. 10a), and it expressly refused to “decide whether sale
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3. While petitioner is correct that the Ninth Circuit
adopted the opposite conclusion (Pet. 13-15), petitioner
overstates the extent and strength of the split.

First, petitioner argues (Pet. 13-14) that the First Cir-
cuit’s decision conflicts with In re Golden, 789 F.2d 698
(1986). But Golden is irrelevant here: the issue involved a
pre-petition sale where the debtor “claim[ed] a home-
stead exemption under California law for the proceeds.”
789 F.2d at 699 (emphasis added). The Fifth Circuit (in
distinguishing Zibman) already explained why that ques-
tion is distinct: “in that case, the debtors already held pro-
ceeds when they filed for bankruptey, and state law pro-
vided only a conditional exemption for those proceeds. If
the debtors had still owned the homestead at the time of
filing, their homestead would have been subject to an un-
conditional exemption * * *.” Hawk, 871 F.3d at 296.

The First Circuit, like the Fifth Circuit, correctly fo-
cused on the petition date as the critical benchmark, and
respondent properly claimed an unconditional “home-
stead exemption” on that date. Pet. App. 10a-11a. The
Ninth Circuit’s views regarding a conditional exemption
for prepetition proceeds says little about the operative
question here.

Second, petitioner also asserts a “square[]” conflict
with In re Jacobson, 676 F.3d 1193 (9th Cir. 2012), but the
conflict is underwhelming. The Ninth Circuit issued its
opinion “approximately two years before having the ben-
efit of the Supreme Court’s guidance in Law [v. Siegel, 571
U.S. 415 (2014)] and three years before Harris.” Pet. App.
16a. It relied partly on the Fifth Circuit’s Zibman decision

proceeds continue to be exempted * * * in a Chapter 13 case” (id. at
15a). There is no hint anywhere in the decision below that the First
Circuit decided anything beyond the “narrow” question presented
(id. at 19a).
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(see 676 F.3d at 1199), which the Fifth Circuit itself has
deemed irrelevant in this context. And the Ninth Circuit
acted without the benefit of the First and Fifth Circuit’s
exhaustive views, each reaching the opposite conclusion
after extended analysis.!

The Ninth Circuit’s early position is incompatible with
the Code and this Court’s decisions, and it now stands
alone in getting this issue wrong. The decision below
simply marks “the latest evidence of an eroding circuit
split.” Rochelle, supra. There is every reason to believe
that the Ninth Circuit, once presented with a proper op-
portunity, will revisit its position and align its views with
the majority approach.

4. While district and bankruptey courts have divided
on this question (Pet. 18-19), petitioner again overstates
the relevance of any division. He cites a series of decisions
within the Ninth Circuit as examples of courts going his
way—without mentioning that those courts are bound by
(outdated) circuit precedent. Id. at 18 (citing decisions
from California, Arizona, Idaho, Oregon, and the Ninth

* Both petitioner and Jacobson suggest their position is consistent
with this Court’s Myers decision (Pet. 14-15; 676 F.3d at 1199), but
they are wrong. The rights in Myers were not conditional on the filing
date; the debtors’ rights were vested, including “[t]he right to make
and record the necessary declaration of homestead.” 318 U.S. at 628.
That ministerial act did not constitute a new transaction or acquisi-
tion, and it did not “enlarge[] or alter[]” anyone’s rights. Ibid. (“The
assertion of that right before actual sale in accordance with State law
did not change the relative status of the claimant and the trustee sub-
sequent to the filing of the petition.”). Here, by contrast, a postpeti-
tion sale assuredly does alter a debtor’s rights—it liquidates an asset,
generates proceeds, and alters the debtor’s relationship with any
party in the transaction. Indeed, it even shifts the debtor’s rights un-
der Maine law to a different subsection of Maine’s homestead statute.
Compare 14 Me. Rev. Stat. 4422(1)(A), with 14 Me. Rev. Stat.
4422(1)(C). The Ninth Circuit identified the relevant language in My-
ers, but it flipped its meaning on its head.
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Circuit’s bankruptcy appellate panel). Those decisions
will presumably fall in line once the Ninth Circuit corrects
its position. And petitioner again throws in cases involving
prepetition sales (id. at 18-19)—despite that category not
bearing directly on the actual question presented. See,
e.g., In re Thomas, No. 17-43661, 2018 WL 3655654, at *1
(Bankr. D. Minn. July 31, 2018) (“[t]he sale of the debtor’s
homestead occurred pre-petition”); In re Williams, 515
B.R. 395, 397, 404 (Bankr. D. Mass. 2014) (distinguishing
contrary authority as “not extend[ing] to cases” where, as
there, “the sale of the homestead occurred prepetition”);
In re Stewart, 452 B.R. 726, 730 (Bankr. C.D. IlL. 2011)
(debtors “filed a Chapter 7 petition, properly disclosing
the prepetition sale of the house and the two uncashed
checks”).

Petitioner finally promotes the idea that the same “in-
terpretive” issue could arise regarding other exemptions.
Pet. 19-20. Yet petitioner fails to identify a circuit conflict
over any of those other exemptions (id. at 19 (so conced-
ing))—or why the Court would have occasion to address
any issue besides the “narrow” question framed by the
case-specific facts of this particular record. Pet. App. 19a.

In the end, contrary to petitioner’s bold claim of a
“three-way” split, there is no conflict with the Fifth Cir-
cuit, a questionable conflict with the Ninth Circuit, and no
immediate need for this Court to intervene without wait-
ing to see if the “eroding” split might resolve itself. The
petition accordingly should be denied.

B. This Case Is A Suboptimal Vehicle For Deciding
The Question Presented
Even were this issue appropriate for the Court’s re-
view, this case is an inadequate vehicle for resolving it.
1. First and foremost, petitioner barely even acknowl-
edges that respondent’s bankruptcy case was originally
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filed under Chapter 13 and only later converted to Chap-
ter 7. None of petitioner’s other circuit-level decisions
confronted a case in this posture—where a debtor owned
a residence on the Chapter 13 filing date, sold the house
while in Chapter 13, and only later converted the case to
Chapter 7. See Pet. App. 2a-4a; compare Part A, supra
(discussing cases filed, without conversion, under Chapter
7 and Chapter 13).

Unlike his current briefing, petitioner argued below
that this posture was essential to the outcome: he
“place[d] great emphasis” on the fact that the case was
originally a Chapter 13 case (Pet. App. 39a n.1); he argued
that the case presented “a distinct Chapter 13 issue” (Pet.
App. 13a); and he insisted that ““[t]he differences between
a[Clhapter 7 and a [C]hapter 13 case bear on the outcome
of this appeal”’—precisely because respondent’s exemp-
tion rights (as a Chapter 13 participant) should “include
changes based on post-petition activity” (zbed.).

Although the First Circuit (properly) rejected peti-
tioner’s argument,’ it adds unnecessary complexity to the
analysis. If petitioner were actually correct below, then
this case is decidedly the wrong vehicle for deciding how

5 As the court explained, “[a]bsent a bad-faith conversion, § 348(f)
limits a converted Chapter 7 estate to property belonging to the
debtor ‘as of the date’ the original Chapter 13 petition was filed.”” Pet.
App. 8a (quoting Harris, 135 S. Ct. at 1837). Because “[nJothing in
the Code den[ies] debtors funds that would have been theirs had the
case proceeded under Chapter 7 from the start,” the court “exam-
ine[d] [respondent’s] claim of a homestead exemption on the date he
filed for his Chapter 13 bankruptcy.” Id. at 10a (quoting Harris, 135
S. Ct. at 1838). “The Code,” in short, “does not contain any other pro-
visions (and [petitioner] does not cite any) that instruct the bank-
ruptey court to treat a Chapter 7 debtor differently if he converted
his case from Chapter 13.” Id. at 14a; see also id. at 15a (“we must
view this as what it is: a Chapter 7 case”).
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to treat postpetition sales of exempt homesteads in Chap-
ter 7. Nor has petitioner expressly abandoned his earlier
argument; if petitioner were to trot it back out on plenary
review, this Court would be forced to grapple with the is-
sue without the benefit of adequate percolation or the con-
trasting views of any circuit-level authority.

If the question presented is as “important and recur-
ring” as petitioner suggests (Pet. 26), surely the Court will
have another opportunity to resolve it in a pure Chapter 7
case.

2. The vehicle also suffers because the Maine courts
have yet to issue a definitive ruling on the precise scope
or purpose of Maine’s homestead law. See Pet. App. 27a-
28a (petitioner so conceding); see also ud. at 35a (“the
Maine Supreme Judicial Court has not provided insight
into the intended effect of the state law exemption in chap-
ter 7 cases”).

This state-law issue has little bearing under the First
Circuit’s rationale, since everyone agrees that respondent
properly claimed a homestead on the original filing date.
But if petitioner is right that postpetition transactions can
void an existing homestead, then it becomes essential to
decide whether Maine would intend for the debtor’s eq-
uity to vanish in these circumstances—or whether it
would prefer to preserve the debtor’s equity as a means
to advance the debtor’s fresh start. It does not advance
“federalism” interests (contra Pet. 20-21) to enforce state
law in a way that flouts its intended purpose.

This Court would be reviewing the case on an incom-
plete picture of the key state exemption until Maine
courts weigh in on this issue.

3. Petitioner argues this is a clean vehicle because
“[t]he courts below also found that respondent failed to
comply with Maine’s reinvestment requirement.” Pet. 26.
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Petitioner is mistaken: although respondent did not pur-
chase a new home, he invested substantial funds on his
new residence—using a significant portion of “his home-
stead exemption” on “paint, tile, fuel oil, carpet, plumbing,
tree-cutting services, and other miscellaneous repairs and
supplies,” and “moving expenses to move his own belong-
ings” from his prior homestead to his new home. Pet. App.
3a-4a (respondent “moved into the Bancroft Court prop-
erty in September 2017 and continued to spend the money
from his homestead exemption on repairs and improve-
ments”); contrast Pet. 9 (stating that respondent “spent a
substantial portion of the proceeds” without disclosing
that those funds were spent on his new residence).

In proceedings below, respondent specifically argued
that these expenses “qualiffy] as investing in a homestead
under Maine law, so that money is still exempt from the
estate,” but the courts did not address the issue because
respondent prevailed on other grounds. Pet. App. 8a n.4;
see also ud. at 63a n.18 (“Given this holding, the court does
not need to address [respondent’s] other arguments, in-
cluding whether 14 M.R.S.A. § 4422(c)(1) permits a debtor
to invest in property in which he has no ownership interest
or whether moving expenses or tree removal expendi-
tures constitute ‘reinvestment’ in a residence.”).

Respondent’s expenses are exactly in line with the an-
imating purpose of many homestead exemptions: ensur-
ing that debtors have a place to live after being forced to
sell their residence. It is therefore entirely possible that
respondent could exempt some (if not all) of the proceeds
even under petitioner’s view of the Code. The Court
should await a vehicle where these critical questions do
not remain unanswered under the operative state law.
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C. The Decision Below Is Correct

Review is also unwarranted because the decision be-
low is correct. As the First and Fifth Circuits have estab-
lished, the holding below follows inexorably from the
Code’s plain text, structure, and purpose. Petitioner’s
contrary contention is wrong (Pet. 21-26), and respondent
offers this brief response to correct petitioner’s errors.

1. Petitioner argues that Section 522(b) authorizes a
“fluid” analysis: it limits exemptions to property that “is
exempt” under state law, and “[n]othing in the Code cre-
ates blinders that prevent courts from looking at anything
other than the facts at the moment of filing.” Pet. 21-23.
Thus, according to petitioner, “[wlhen a debtor sells a
home and the reinvestment window expires, that property
no longer ‘is exempt’ under state law, and the debtor may
no longer ‘exempt it from property of the estate.” Pet. 22.
This is wrong on every level.

a. Petitioner initially ignores the Code’s directive that
estate property is determined “as of the commencement
of the case.” 11 U.S.C. 541(a)(1) (emphasis added). That
clear line does not permit a “fluid” analysis; it sets the fil-
ing date as the operative benchmark, and it protects the
debtors’ “postpetition earnings and acquisitions.” Harris,
135 S. Ct. at 1835. Congress even repeated that line, ex-
plicitly, for cases converted from Chapter 13: “property of
the estate in the converted case shall consist of property
of the estate[] as of the date of filing of the petition.” 11
U.S.C. 348(f)(1)(A) (emphasis added). This unambiguous
language indeed does “prevent courts” from looking past
“the moment of filing” (Pet. 22)—it sets the filing date as
the traditional line “separat[ing] the old situation from the
new in the bankrupt’s affairs.” White, 266 U.S. at 313; see
also Harris, 135 S. Ct. at 1835.

Nor is there any basis for adopting a different line for
exemptions under Section 522(b). Congress textually
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linked Section 522(b)(1) with Section 541, reinforcing a
parallel focus on the filing date: it makes little sense to say
that Section 522(b)’s exemptions apply “[n]Jotwithstanding
section 541 of this title,” if Congress intended each section
to look to different facts at different points in time. The
more natural reading is that Congress set out estate prop-
erty as of the filing date, but exempted certain property
(notwithstanding Section 541) from that collection. There
is no license (outside explicit directives, e.g., 11 U.S.C.
1306) to add the debtor’s postpetition property to the es-
tate.

Petitioner’s reading also invites an obvious disconnect
within Section 522(b)(3)(A) itself: it is odd to limit exemp-
tions to “State or local law that is applicable on the date of
the filing of the petition” if trustees can also target trans-
actions after that date. The natural inference, again, is
that Congress fixed the parties’ respective rights on the
petition date—both as to the applicable state law and the
facts in existence.

Moreover, when Congress wished to create exceptions
to that rule, it did so expressly—and yet it did not include
postpetition transactions involving exempt property in
any exceptions. Congress, for example, included in the es-
tate certain property (like “inheritance[s]”) that a debtor
acquires “within 180 days” of the filing date (11 U.S.C.
541(a)(5))—and yet did not include any exceptions for sell-
ing exempt property. And Congress expanded “property
of the estate” to include any property “as of the date of
conversion” if a debtor converts a Chapter 13 case in bad
faith (11 U.S.C. 348(f)(2))—but again did not include any
proceeds from exempt property.t

6 Congress even confirmed that “property exempted under [Sec-
tion 522]” is protected “during or after the [bankruptcy] case” except
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Petitioner’s argument would also undermine the fun-
damental bargain of Chapter 7 bankruptcy. “Chapter 7 al-
lows a debtor to make a clean break” on the petition date;
the debtor pays the “steep price” of liquidating all non-
exempt assets, but receives the benefit of any postpetition
“earnings and acquisitions.” Harris, 135 S. Ct. at 1835. It
makes little sense to say that a debtor’s postpetition ac-
quisitions are off-limits unless those acquisitions involve
exempt property.

b. Petitioner’s attempt to justify a “fluid” exemption
scheme falls short.

First, petitioner notes that the estate can expand post-
petition, including both “[p]roceeds’ of property of the es-
tate” and ““[a]ny interest in property that the estate ac-
quires after the commencement of the case.” Pet. 23 (cit-
ing 11 U.S.C. 541(a)(6)-(7)). But those sections cut exactly
the opposite way: the estate is defined at the petition
date—so any proceeds from estate assets rightly belong
to the estate. That reinforces the Code’s treatment of the
filing date as the critical line dictating the parties’ rights;
it does not suggest that a debtor’s vested assets can be
unwound postpetition.

Indeed, petitioner elides the remainder of Section
541(a)(6) that underscores this point: “[p]Jroceeds” from
estate property are not estate assets if they represent
“earnings from services performed by an individual
debtor after the commencement of the case” (emphasis

in limited circumstances, none of which include the sale or disposition
of exempt assets. 11 U.S.C. 522(c) (emphasis added). In response, pe-
titioner says that Congress had no reason to exclude property that is
not “exempt in the first place” (Pet. 25-26), but that ignores Section
522(ce)’s plain text: it focuses on “property exempted under this sec-
tion”—which necessarily includes homesteads already “exempted” on
the filing date. The deliberate effort to protect exemptions “during or
after the case” reinforces the static nature of those exemptions.
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added). This illustrates, again, that Congress intended
debtors to retain the proceeds from their own postpetition
transactions.

Second, petitioner argues that exemptions are fluid
because “a debtor can amend his schedule of property
claimed as exempt ‘as a matter of course at any time be-
fore the case is closed.” Pet. 23 (citing Fed. R. Bankr. P.
1009(a)). Petitioner is confused: Rule 1009(a) does not say
that the exemption itself changes—it allows a new claim
of a pre-existing exemption. That, again, proves respond-
ent’s point.

Finally, petitioner points to the federal exemption for
IRAs, which includes a 60-day reinvestment window, and
merely presumes that the 60-day period applies to all
postpetition transactions. Pet. 22-23 (citing 11 U.S.C.
522(b)(4)(D)). This is entirely question-begging: nothing
in Section 522(b)(4)(D) says whether the reinvestment pe-
riod applies to postpetition distributions in Chapter 7.
And petitioner’s sole supporting authority involved a
prepetition distribution—exactly the kind of distribution
Section 522(b)(4)(D) would sensibly address without up-
setting the usual line between pre- and postpetition trans-
actions. See In re Brown, 614 B.R. 416, 426 (B.A.P. 1st
Cir. 2020).

" Petitioner also notes that, “in law and in life, exemptions are often
subject to conditions subsequent.” Pet. 23 (citing, for example, a char-
ity that loses its tax-exempt status after abandoning its charitable
purpose). This is puzzling: The fact that certain ongoing exemptions
or defenses can change in light of new circumstances does not mean
that all legal requirements operate the same way. The Code selects a
specific point in time—the filing date—to measure the debtor’s assets
and liabilities. The fact that exemptions under other legal schemes
can be framed differently (for obvious reasons) says nothing about
the proper way to read the “snapshot” rule under the Code.
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2. Petitioner also maintains that his views would not
frustrate the Code’s “fresh start.” Pet. 24-25. Yet that is
precisely what it would do: petitioner’s theory permits
States to control and limit the debtor’s postpetition activ-
ities and conduct. Rather than opening ““a new oppor-
tunity in life and a clear field of future effort” (Grogan v.
Garner, 498 U.S. 279, 286 (1991)), debtors would be con-
strained in their choices—all to avoid forfeiting postpeti-
tion funds toward prepetition debts. That is not the “clean
break” reflected in Chapter 7’s design. Harris, 135 S. Ct.
at 1835.

Petitioner’s view would also interfere with the efficient
and expeditious administration of bankruptey cases. The
reinvestment period can run for a year or more (see, e.g.,
Pet. 6 n.1), and the average Chapter 7 consumer bank-
ruptey is resolved today (from start to finish) in a fraction
of that time. See 2019 BAPCPA Report, supra. Yet any
trustee facing a significant exemption would be keep the
case open and monitor the debtor’s conduct to see if any
postpetition transactions forfeit vested exemptions. This
would distort the ordinary Chapter 7 process, delay the
case’s disposition, frustrate the debtor’s fresh start, and
extend the average Chapter 7 proceeding well beyond its
current timeframe.

Nor, finally, is petitioner’s theory necessary to avoid
interfering with the States’ ability to define their own ex-
emptions. Pet. 20-21, 24-25. Congress did indeed afford
States substantial deference in “deciding which property
to exempt,” but not in rewriting the Code itself. Congress
dictates the rules for Chapter 7, including the founda-
tional principle that a debtor’s postpetition transactions
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are exempt from prepetition debts. States cannot rewrite
the Code’s line between pre- and postpetition conduct.?

CONCLUSION
The petition for a writ of certiorari should be denied.

Respectfully submitted.
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8 In any event, state law is not eliminated entirely: it still applies in
Chapter 13 cases; it potentially applies to proceeds from prepetition
sales (a question not presented here); and it applies to the debtor’s
postpetition creditors. That preserves substantial room for state law
without interfering with the Code’s critical balance for Chapter 7.



