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INTEREST OF AMICUS CURIAE1 
Nebraska Appleseed is a nonprofit, non-partisan 

public interest organization formed in 1996 that takes 
a systemic approach to complex issues, including af-
fordable health care. For over a decade, Nebraska Ap-
pleseed has worked to ensure that all Nebraskans 
have access to quality, affordable health care through 
policy advocacy, litigation, and community education 
and organizing.  

Medicaid plays a vital role in Nebraska’s health 
care system, ensuring that Nebraskans with low in-
comes have access to quality, affordable health care. 
Accordingly, Nebraska Appleseed has contributed to 
advocacy efforts in six legislative sessions and a suc-
cessful statewide ballot initiative to expand Medicaid 
in Nebraska. After voters approved expanding Medi-
caid in November 2018, implementation of Medicaid 
expansion in Nebraska was delayed until October 
2020 while the State pursued a complicated work re-
quirements program, which included a Section 1115 
waiver, known as the Heritage Health Adult Program 
(hereinafter “HHA Program”). The HHA Program is 
similar to the Arkansas and New Hampshire pro-
grams in that it denies benefits to those enrolled in 
Medicaid expansion coverage unless work and other 
requirements are met or an exemption is proved. Be-
cause Nebraska Appleseed’s mission is to ensure Ne-
braskans have access to quality, affordable health 
care, and Nebraska’s HHA Program denies benefits to 
                                                
1 Pursuant to this Court’s Rule 37.6, counsel for amicus curiae 
certify that this brief was not authored in whole or in part by 
counsel for any party and that no person or entity other than 
amicus curiae or its counsel has made a monetary contribution 
to the preparation or submission of this brief. The parties have 
consented to the filing of this brief.    
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those with Medicaid expansion coverage, Nebraska 
Appleseed has an interest in this case.  

SUMMARY OF ARGUMENT 
The New Hampshire and Arkansas work require-

ments programs at issue in this case—which were au-
thorized under Section 1115 waivers—take away cov-
erage from Medicaid expansion enrollees. Nebraska’s 
Medicaid HHA Program, which includes a Section 
1115 waiver, similarly removes coverage of important 
benefits from Medicaid expansion enrollees, contrary 
to the primary objective of Medicaid to “furnish…med-
ical assistance on behalf of” enrollees “whose income 
and resources are insufficient to meet the costs of nec-
essary medical services.” 42 U.S.C. § 1396-1. In its 
amicus brief, the State of Nebraska both mischarac-
terizes the impact of the HHA Program and asks the 
Court for an advisory opinion upholding the program. 
The HHA Program does not, as Nebraska asserts, add 
benefits. Indeed, Nebraska’s own estimates show 
massive coverage losses under the HHA Program. 
Furthermore, it would be inappropriate for this Court 
to address the HHA Program, let alone implicitly pro-
vide it with a stamp of approval. The administrative 
record is not before this Court, and significant events 
have recently occurred with the HHA Program that 
make relying on statements of the Secretary of Health 
and Human Services (hereinafter “Secretary”) ap-
proving the HHA Program inappropriate.  



3 
 

 

ARGUMENT 
I. Contrary To The Purposes Of Medicaid, The HHA 

Program, Like The New Hampshire And Arkansas 
Programs, Removes Coverage Of Important Bene-
fits.  
Despite the contentions in Nebraska’s amicus brief 

and the Centers for Medicare & Medicaid Services 
(hereinafter “CMS”) Nebraska Approval Letter (here-
inafter “Nebraska Approval Letter”), the HHA Pro-
gram removes coverage of important benefits from 
Nebraska Medicaid expansion enrollees. See Br. Neb. 
as Amicus in Supp. Pet’rs (hereinafter “Neb. Br.”); 
Letter from Seema Verma, Adm’r, Centers for Medi-
care & Medicaid Servs., to Jeremey Brunssen, Interim 
Dir., Div. of Medicaid & Long-Term Care, Nebraska 
Dep’t of Health and Hum. Servs. (Oct. 20, 2020) 
https://bit.ly/2ZDBsSE (hereinafter “Neb. Approval 
Letter”). 

A. Nebraska Designed The HHA Program To Re-
move Coverage Of Important Benefits.  

 The HHA Program was specifically designed to re-
move benefits from Medicaid expansion enrollees. 
Medicaid expansion was approved by Nebraska voters 
in 2018, under ballot Initiative 427, codified at Neb. 
Rev. Stat. § 68-992. The statute approved by the Ne-
braska voters states that “[n]o greater or additional 
burdens or restrictions on eligibility, enrollment, ben-
efits, or access to health care services shall be imposed 
on persons eligible for medical assistance pursuant to 
this section than on any other population eligible for 
medical assistance.” Neb. Rev. Stat. §68-992(4). After 
voters approved Medicaid expansion, the state spent 
almost two years creating the HHA Program, a new, 
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two-tiered system to cover expansion enrollees—a sys-
tem that was not described or approved as a part of 
the ballot initiative.   

Instead of providing all Nebraska State Plan ben-
efits to the Medicaid expansion group, Nebraska in-
tentionally designed the HHA Program to default to 
providing fewer benefits to the Medicaid expansion 
group unless enrollees meet a number of require-
ments, including work requirements, or prove an ex-
emption to the requirements.  Under the HHA Pro-
gram, Nebraska Medicaid expansion enrollees receive 
either “Prime” coverage or “Basic” coverage. While 
Prime coverage includes all benefits in the State Plan, 
Basic coverage does not, excluding “dental services, 
dentures, Early Periodic Screening, Diagnosis, and 
Treatment (EPSDT) services, eyeglasses, optometrist 
services, and over-the-counter (OTC) pharmacy ser-
vices” (hereinafter “Prime-Only Benefits”) from cover-
age. 471 Neb. Admin. Code 39-002.02; 471 Neb. Ad-
min. Code 39-002.03. In order to receive Prime cover-
age, enrollees must meet or prove an exemption to the 
requirements set forth in the HHA Program. Regard-
less of the way Nebraska and the Nebraska Approval 
Letter attempt to characterize the program, the HHA 
Program specifically denies many enrollees State Plan 
benefits.  

B. Nebraska Mischaracterizes Prime-Only Bene-
fits As Additional Benefits.  

In its amicus brief, Nebraska asserts that Prime 
coverage under the HHA Program “‘includes all Med-
icaid benefits that are available under the Nebraska 
state plan to other full-benefit populations’ and adds 
‘coverage of dental services, vision services, and OTC 
medications.’”  Neb. Br. at 5 (quoting Neb. Approval 
Letter).  This is an inaccurate description of the HHA 
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Program. The HHA Program does not allow Medicaid 
expansion enrollees to “earn” new benefits on top of 
State Plan benefits; rather, the program begins by 
taking away coverage of State Plan benefits.  

Nebraska mischaracterizes the Nebraska Ap-
proval Letter by stating that Prime coverage includes 
all State Plan benefits and adds dental, vision, and 
over-the-counter drug coverage.  Neb. Br. at 4 (empha-
sis added). On the contrary, the Nebraska Approval 
Letter specifically notes that Prime coverage includes 
all State Plan benefits including dental, vision and 
over-the-counter drug coverage. Neb. Approval Letter 
at 4 (emphasis added). Moreover, Nebraska state reg-
ulations clearly provide that Prime coverage includes 
all State Plan benefits but that Basic coverage in-
cludes all States Plan benefits except the Prime-Only 
Benefits. See 471 Neb. Admin. Code 39-002.02; 471 
Neb. Admin. Code 39-002.03. The Nebraska Approval 
Letter and Nebraska state regulations clearly demon-
strate that Nebraska State Plan benefits already in-
clude the Prime-Only Benefits. Nebraska is not add-
ing additional benefits through the HHA Program. 

C. Nebraska’s Own Projections Show Coverage 
Losses.  

Nebraska’s own predictions show that the HHA 
Program causes massive coverage losses of State Plan 
benefits. Nebraska estimates that a significant por-
tion of the Medicaid expansion enrollees will be denied 
Prime benefits. See Neb. Approval Letter at 5 (esti-
mating that, of those that have not proven they are 
exempt, fifty-five percent will not receive “Prime” cov-
erage—i.e., the full State Plan benefits). In fact, Ne-
braska’s own projections show that a significant num-
ber of Nebraska Medicaid enrollees who were previ-
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ously receiving full State Plan benefits would be tran-
sitioned to the HHA Program and lose those benefits. 
See id. The impact of these coverage losses cannot be 
overlooked. Substantial evidence demonstrates that 
dental, vision, and over-the-counter drugs are critical 
to overall health and wellbeing. See Oral health: A 
window to your overall health, MAYO CLINIC, (June 4, 
2019), http://mayocl.in/3sgxRpS; Reena Mukamal and 
Dr. Rebecca Taylor, Your Eyes Could Be the Windows 
to Your Health, AMERICAN ACADEMY OF OPHTHALMOL-
OGY, (Dec. 3, 2014), http://bit.ly/3pE5BM7. The HHA 
Program denies expansion enrollees coverage of im-
portant benefits if enrollees do not meet or prove an 
exemption to the work requirements. Similar to the 
New Hampshire and Arkansas programs, the HHA 
Program thus causes coverage losses contrary to the 
purposes of Medicaid.  
II. An Opinion From This Court Addressing Ne-

braska’s HHA Program Would Be Advisory. 
In its amicus brief, Nebraska asks that “if the 

Court rules for respondents, it might consider illus-
trating the limits of its holding by pointing to Ne-
braska’s program as a materially different model.” 
Neb. Br. at 13. In other words, Nebraska is asking for 
this Court to implicitly find that Nebraska’s program 
is lawful. Such an opinion would be an unconstitu-
tional advisory opinion. This Court must “not ‘decide 
questions that cannot affect the rights of the litigants 
in the case before them’ or give ‘opinion[s] advising 
what the law would be upon a hypothetical state of 
facts.’” Chafin v. Chafin, 568 U.S. 165, 172 (2013) 
(quoting North Carolina v. Rice, 404 U.S. 244, 246 
(1971) (per curiam)). The HHA Program is not before 
this Court, and significant recent events make reli-
ance on the Secretary’s statements approving the 



7 
 

 

HHA Program inappropriate. Accordingly, this Court 
should not consider Nebraska’s program, let alone of-
fer an opinion as to its legality. 

A. This Court Cannot Properly Address Ne-
braska’s HHA Program Because The Adminis-
trative Record Of The Program’s Approval Is 
Not Before This Court.  

Because the administrative record of the Secre-
tary’s approval of Nebraska’s HHA Program is not be-
fore this Court, this Court cannot properly address 
Nebraska’s program or opine on its legality. The cen-
tral question in the case before this Court is whether 
the Secretary’s approval of the “Medicaid demonstra-
tion projects in Arkansas and New Hampshire that 
condition health insurance coverage on satisfying 
work requirements was arbitrary and capricious, in 
violation of the Administrative Procedure Act.” Brief 
for Respondents (hereinafter “Resp’t Br.”) at i. This is 
a question rooted in the lower courts’ reviews and de-
cisions based on the administrative record of the ap-
proval of these programs. Unlike the Arkansas and 
New Hampshire programs, the administrative record 
of the HHA Program’s approval is not before this 
Court, and a decision addressing the legality of the 
HHA Program does not affect the rights of the liti-
gants in the case before this Court. 

The Secretary’s limited authority to approve 
demonstrations reinforces the need for courts to re-
view and carefully consider administrative records be-
fore affirming the legality of demonstrations. In ask-
ing this Court to uphold Nebraska’s program along 
with Arkansas and New Hampshire’s programs, Ne-
braska mischaracterizes the Secretary’s authority as 
the ability to approve any demonstration project and 
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to approve the waiver of compliance with any Medi-
caid requirement. Neb. Br. at 9 (emphasis in brief). 
However, as Respondents describe in their brief, the 
authority of the Secretary in approving Medicaid 
demonstration projects is not boundless but rather is 
constricted in a number of ways. See Resp’t Br. at 7–
10.  

The boundaries on the Secretary’s authority are 
significant, as the Secretary’s authority is not so un-
bridled as to allow this Court to address the legality 
of the HHA Program without the program’s adminis-
trative record, which is not before this Court. The full 
administrative record would include not only the Ne-
braska Approval Letter, but also documents such as 
the program application and the hundreds of com-
ments raised in the state and federal comment periods 
in opposition to the program due its potential harms, 
which have not been presented to this Court. For ex-
ample, during the federal comment period alone, CMS 
received 425 public comments, and all but one com-
ment opposed the waiver. Neb. Approval Letter at 11. 
Additionally, subject matter experts clearly opposed 
the waiver as “[a]ll comments from advocacy, re-
search, legal and medical professional organizations” 
opposed the waiver or some aspect of the waiver. Id. 
at 13. The primary evidence Nebraska presents to 
demonstrate that the Secretary’s approval of the HHA 
Program was lawful is the Secretary’s own state-
ments. In this case, where the central issue is whether 
the Secretary acted within the bounds of his discretion 
in approving two other states’ work requirement pro-
grams, Nebraska is asking this Court to take the Sec-
retary at his word and offer an opinion that Ne-
braska’s program is lawful. To issue an opinion ad-
dressing the legality of the HHA program under these 
circumstances would be granting inappropriate 
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weight to the statements of an executive agency offi-
cial without evidentiary support.2   

B. Significant Recent Events Make Reliance On 
The Secretary’s Approval of the HHA Program 
Inappropriate.  

The Secretary’s statements approving the HHA 
Program are drawn into serious question by recent 
events. Respondents describe in their brief that the 
context for the case before this Court has changed. 
Resp’t Br. at 23–27. Similarly, the context surround-
ing the HHA Program has changed.  

First, on January 28, 2021, President Biden signed 
an executive order directing the Secretary, as well as 
other agency and executive department heads, to “re-
view…demonstrations and waivers, as well as demon-
stration and waiver policies, that may reduce cover-
age or otherwise undermine Medicaid” or the Afforda-
ble Care Act. Exec. Order No. 14,009, 86 Fed. Reg. 
7793 (Jan. 28, 2021) at § 3(ii). The executive order also 
directed a review of “policies or practices that may 
present unnecessary barriers to individuals and fam-
ilies attempting to access Medicaid.” Id. at § 3(iv). In 
a press release describing the executive order, the 
White House specified that Medicaid work require-
ments are among the policies that agencies will re-
view. Fact Sheet: President Biden to Sign Executive 
Orders Strengthening Americans’ Access to Quality, 
Affordable Health Care, White House (Jan. 28, 2021), 
http://bit.ly/2NvGOwN.   

                                                
2 Nebraska’s unusual request for this Court to bless the HHA 
Program even though it is not the subject of this case also fails 
to account for the fact that there may be other legal challenges 
to the HHA Program that were not raised in the litigation over 
the Arkansas or New Hampshire programs.      
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Then, on February 12, 2021, CMS revoked its 2018 
guidance document that encouraged states to imple-
ment work requirement programs. Sarah Kliff and 
Margot Sanger-Katz, Biden Administration Moves to 
End Work Requirements in Medicaid, N.Y. TIMES, 
(Feb. 12, 2021), http://nyti.ms/3bxFWQy. That day, 
CMS also sent states with work requirement pro-
grams letters describing the agency’s intent to re-ex-
amine and roll back approval for the programs. In the 
letter to Nebraska, CMS describes its “authority and 
responsibility to maintain continued oversight of 
demonstration projects in order to ensure that they 
are currently likely to assist in promoting the objec-
tives of Medicaid” and its authority to revoke approv-
als. Letter from Elizabeth Richter, Acting Adm’r, Cen-
ters for Medicare & Medicaid Servs., to Kevin Bagley, 
Dir., Div. of Medicaid & Long-Term Care, Neb. Dep’t 
of Health & Hum. Servs. (Feb. 12, 2021), 
https://bit.ly/3ujWtjk. CMS also described its “serious 
concerns about testing policies that condition receiv-
ing certain health care benefits on meeting work or 
other community engagement requirements” and an-
nounced that it “has preliminarily determined that al-
lowing work and other community engagement re-
quirements to take effect in Nebraska would not pro-
mote the objectives of the Medicaid program.” Id. at 
1–2. CMS then notified Nebraska that CMS is start-
ing a process to determine “whether to withdraw the 
authorities approved in the HHA demonstration that 
permit the state to require work and other community 
engagement activities as a condition of receiving the 
additional benefits and services available to other Ne-
braska Medicaid populations.” Id. at 2.  

Accordingly, due to the recent actions of President 
Biden and CMS, this Court cannot simply rely on 
statements from the Secretary approving the HHA 
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Program to address the legality of the HHA Program, 
even if it could address the issue at all.  

CONCLUSION 
By design, Nebraska’s HHA Program, like the New 

Hampshire and Arkansas work requirements pro-
grams, removes coverage of important benefits con-
trary to the purposes of Medicaid. Additionally, an 
opinion from this Court addressing the HHA Program 
would be advisory, as the administrative record is not 
before this Court, and significant recent events have 
called into question the Secretary’s approval of the 
HHA Program. The judgments below should be af-
firmed.  
 

Respectfully submitted. 
Stinson LLP 
Jaclyn Niccole Warr 
  Counsel of Record 
7700 Forsyth Blvd., Suite 1100 
Clayton, MO 63122 
(314) 529-4570 
nicci.warr@stinson.com 
 
Kalissa Holdcraft  
1299 Farnam St., Suite 1500 
Omaha, NE 68102 
 
Nebraska Appleseed 
Robert McEwen 
Molly McCleery 
Sarah Maresh 
PO Box 83613 
Lincoln, NE 68501-3613  

February 2021 Counsel for Amicus Curiae 


