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QUESTION PRESENTED

Twitter, Inc. is a social media company that enables
its users to create accounts through which they post
“tweets” and interact with each other. Twitter permits
users to “block” other individual users’ accounts, and a
blocked user account cannot directly see or reply to the
blocking user’s tweets. President Donald J. Trump cre-
ated a Twitter account as a private citizen in 2009. He
has continued to use that personal account since assum-
ing the Presidency, including to announce official ac-
tions or policies. In 2017, President Trump blocked in-
dividual respondents’ Twitter accounts from his per-
sonal account after respondents posted messages on
their accounts criticizing him or his policies. The court
of appeals held that, in doing so, President Trump vio-
lated the First Amendment. The question presented is:

Whether the First Amendment deprives a govern-
ment official of his right to control his personal Twitter
account by blocking third-party accounts if he uses that
personal account in part to announce official actions and
policies.

D



PARTIES TO THE PROCEEDING

Petitioners (defendants-appellants below) are Don-
ald J. Trump, in his official capacity as President of the
United States; and Daniel Scavino, in his official capac-
ity as White House Director of Social Media and Assis-
tant to the President.”

Respondents (plaintiffs-appellees below) are the
Knight First Amendment Institute at Columbia Univer-
sity; Rebecca Buckwalter; Philip Cohen; Holly
Figueroa; Eugene Gu; Brandon Neely; Joseph Papp;
and Nicholas Pappas.
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PETITION FOR A WRIT OF CERTIORARI

The Acting Solicitor General, on behalf of President
Donald J. Trump and Daniel Scavino, respectfully peti-
tions for a writ of certiorari to review the judgment of
the United States Court of Appeals for the Second Cir-
cuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
23a) is reported at 928 F.3d 226. The order of the dis-
trict court (App., infra, 24a-89a) is reported at 302
F. Supp. 3d 541.

JURISDICTION

The judgment of the court of appeals was entered on
July 9, 2019. A petition for rehearing was denied on
March 23, 2020 (App., infra, 90a-119a). The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).
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CONSTITUTIONAL PROVISION INVOLVED

The First Amendment to the Constitution provides
in pertinent part that “Congress shall make no law * * *
abridging the freedom of speech.” U.S. Const. Amend.
L.

STATEMENT

Petitioner Donald J. Trump established a personal
Twitter account in March of 2009. App., infra, 5a. In
2017, President Trump blocked the seven individual re-
spondents from interacting with that Twitter account
through their own Twitter accounts. Id. at 7a. Those
respondents, together with respondent the Knight First
Amendment Institute at Columbia University, filed suit,
seeking a declaration that the blocking violates the First
Amendment. /d. at 8a-9a. Based on stipulated facts, the
district court granted partial summary judgment for re-
spondents, and the court of appeals affirmed. Id. at 1a-
23a, 24a-89a.

1. a. Twitter is a privately owned and operated so-
cial media platform that generally allows its users—
individuals and organizations who have created ac-
counts on the platform and agreed to Twitter’s terms of
service—to post short messages known as “tweets.”
App., infra, 3a-4a & n.2, 126a, 129a. Each Twitter user
creates a unique identifier (called a “handle”) for his ac-
count and is given a webpage (called a “timeline”) that
is associated with the account and that records the
user’s tweets in reverse chronological order. Id. at 3a-
4a, 126a, 128a. By default, Twitter timelines and their
associated tweets are visible to everyone with internet
access, including those who are not Twitter users. Id.
at 129a.

Twitter enables users to interact with each other in
avariety of ways. Users can “favorite” or “like” another
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user’s tweet by clicking on a heart icon that appears un-
der the tweet. App., infra, 3a-4a, 133a. Users can also
“mention” another user by including the other user’s
handle in a tweet. Ibid. A Twitter user mentioned by
another user will receive a notification that he or she has
been mentioned in the other user’s tweet. In addition,
users can “follow” other users, which enables them to re-
ceive notifications every time that other user posts a
tweet. Id. at4a. And they can “retweet[]”—i.e., repost—
the tweets of other users onto their own timelines. Id. at
3a. When a user reposts a tweet, it appears on the user’s
timeline in the same form as it did on the original poster’s
timeline, but with a notation indicating that the post was
retweeted. Id. at 130a. Twitter users also can reply to
one another’s tweets. Id. at 4a. When a user replies to
a tweet, that reply appears on the user’s own timeline
under a tab labeled “Tweets & replies.” Id. at 28a. The
reply is also visible in the original poster’s timeline.
Anyone who clicks on an original tweet (whether or not
they have a Twitter account) can see any replies, as well
as any replies-to-replies nested below the replies to
which they respond. Ibid.; see also id. at 131a.

Twitter also gives every user the ability to limit in-
teractions with others. There are three ways of doing
s0.

First, users may “protect” their accounts. App., in-
fra, 133a. When an account is protected, the user’s
tweets are not visible to the general publie, and may be
seen (and replied to) only by those users that the ac-
count owner has affirmatively approved. Ibid.

Second, if account owners do not wish to prevent the
public from seeing their tweets, but want to limit their
interactions with particular users, they may choose to
“block” other individual users’ accounts. App., infra,
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4a. While logged into a blocked account, a user cannot
see the blocking user’s tweets or use the Twitter plat-
form to search for those tweets. Id. at 134a. However,
because tweets are visible to the public at large by de-
fault, the blocked user can continue to view the blocking
user’s tweets from any internet browser so long as the
user has not logged into the blocked Twitter account.
Id. at 135a. Blocking also prevents the blocked account
from retweeting or directly replying to a blocking user’s
tweets, id. at 4a, 134a, but blocked accounts remain able
to post responsive tweets on their own timelines, and
can reply to other users’ replies to the blocking user’s
tweets, id. at 134a. These replies-to-replies will appear
in the collection of replies beneath the blocking user’s
tweet, but the blocking user will not see them. Ib:d.

Finally, users may “mute” other users. Twitter, How
to mute accounts on Twitter, https://help.twitter.com/en/
using-twitter/twitter-mute. Muted users continue to see
all of the muting user’s tweets while logged into their
own accounts, and they may retweet and reply to the
muting user’s tweets. Ibid. However, unless the muting
user follows the muted account, he will not receive noti-
fications when the muted user replies to or mentions the
muting user, and replies by the muted user will be invis-
ible to the muting user if he clicks on the tweets that orig-
inated those replies. Ibid.

b. In March 2009, Donald J. Trump established a
personal Twitter account under the handle @real-
DonaldTrump. App., infra, 5a, 135a. The account is not
protected, meaning that any member of the public can
view his tweets without approval and even without hav-
ing a Twitter account. Id. at 5a, 136a.

Before assuming the presidency in January 2017,
Mr. Trump used his personal account to tweet about a
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variety of topics, including popular culture and politics.
Since his inauguration, President Trump has continued
to use the account for those personal purposes, but he
also has used the account to communicate with the public
about official actions and policies of his administration.
App., infra, ba, 135a. In certain instances, President
Trump receives assistance from Daniel Scavino, an As-
sistant to the President, in posting tweets to the @real-
DonaldTrump account. Id. at 6a. The White House and
White House staff also separately operate two govern-
ment Twitter accounts: @POTUS and @WhiteHouse.
Id. at 142a.

Between May and June 2017, President Trump ap-
plied the Twitter blocking feature to Twitter accounts
belonging to the seven individual respondents, blocking
them from interacting with his personal Twitter ac-
count. App., infra, 7a, 142a-145a. Each of the individual
respondents had posted a reply to an @real-
DonaldTrump tweet shortly before being blocked. The
replies generally expressed displeasure with the Presi-
dent, in some cases with inflammatory language. Id. at
142a-145a. The blocking capability was available to
President Trump because he is a registered Twitter
user, not by virtue of his public office, and is available
to him on the same terms that Twitter makes that capa-
bility available to all account holders. See id. at 133a-
135a; Twitter, How to block accounts on Twitter,
https://help.twitter.com/
en/using-twitter/blocking-and-unblocking-accounts.

By blocking accounts belonging to the individual re-
spondents, President Trump prevented the respond-
ents from directly interacting with him on Twitter while
logged into those accounts. See App., infra, 7a. That
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is, the blocked respondents cannot view (@real-
DonaldTrump tweets while logged into their accounts,
and they also may not directly reply to those tweets or
retweet them from their blocked accounts. Id. at 7a,
145a. Respondents can, however, view all tweets posted
by @realDonaldTrump when not logged into their
blocked accounts, either if not logged into any account or
if logged into any other unblocked accounts they have.
Id. at 145a-147a.

Nor does blocking the respondents’ accounts prevent
them from interacting with others on Twitter or from
continuing to criticize President Trump or his admin-
istration on that platform. Even while logged into their
blocked accounts, respondents may mention @real-
DonaldTrump in their own tweets, and may post screen-
shots of @realDonaldTrump tweets with their own re-
sponses to those tweets. App., infra, 133a, 134a, 145a-
147a. They may also view replies that others have posted
in response to @realDonaldTrump tweets, and may re-
ply to those replies. Id. at 147a. Those replies-to-replies
appear in the collection of replies beneath @real-
DonaldTrump tweets for all to see, other than President
Trump himself. Id. at 148a-149a.

2. In July 2017, respondents filed suit against peti-
tioners and two other White House staff members.
App., infra, 8a-9a. Respondents challenged the consti-
tutionality of President Trump’s decision to block the
individual respondents’ accounts from his personal
Twitter account. See id. at 24a. They sought a declara-
tion that blocking the individual respondents’ accounts
was unconstitutional and an injunction requiring the
President to unblock those accounts. See id. at 37a.

The parties entered a stipulation of facts and cross-
moved for summary judgment. Among other things,
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the parties stipulated that, for the purpose of this liti-
gation, petitioners do not contest that the individual re-
spondents had been blocked from @realDonaldTrump
because they had posted tweets that criticized Presi-
dent Trump or his policies. App., infra, 123a.

The district court granted partial summary judg-
ment for respondents, issuing a declaratory judgment
that the blocking of the individual respondents’ ac-
counts from the @realDonaldTrump account violated
the First Amendment. App., infra, 89a. As relevant
here, the court concluded that the “interactive space” as-
sociated with the @realDonaldTrump Twitter account,
in which a person can choose to reply to or retweet
@realDonaldTrump’s tweets, is a “designated public fo-
rum.” Id. at 77a. The court determined that blocking the
individual respondents’ accounts based on their view-
points was a constitutionally impermissible restriction
on access to that “forum.” Id. at 88a.

The district court did not separately analyze whether
blocking the individual respondents was state action.
Instead, relying on the Second Circuit’s since-overruled
decision in Halleck v. Manhattan Commumnity Access
Corp., 882 F.3d 300 (2018), rev’d in part, 139 S. Ct. 1921
(2019), the court found that it was unnecessary to ana-
lyze whether the blocking was state action so long as the
plaintiffs were excluded from a public forum owned or
controlled by the government. App., infra, 63a-64a. The
court found that requirement satisfied here, principally
because, during his tenure, President Trump has used
the account to make statements about official policies
and actions. Id. at 63a-65a.

3. The court of appeals affirmed. App., infra, 23a.
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a. The court of appeals first concluded that Presi-
dent Trump’s “use of the Account during his presi-
dency” was “governmental,” rather than “private.” App.,
wmfra, at 12a-13a. The court emphasized that @real-
DonaldTrump’s tweets often concern official matters and
reflect the input of White House staff. Id. at 13a-15a. The
court rejected the argument that the blocking was not
state action, concluding that because the President
“acts in an official capacity when he tweets,” he must be
acting in the “same capacity” when he blocks other us-
ers’ accounts. Id. at 15a.

The court of appeals further agreed with the district
court that the @realDonaldTrump account constitutes
a “public forum.” App., infra, 17a-18a. The court of ap-
peals determined that, in light of Twitter’s default set-
tings, under which any unblocked Twitter user can see
and reply to any published tweet, the government had
“intentionally opened [the account] for public discussion
when the President, upon assuming office, repeatedly
used the Account as an official vehicle for governance.”
Ibid. The court held that the President had burdened
plaintiffs’ access to this public forum by blocking them,
in violation of the First Amendment. Id. at 19a-21a.

Finally, the court of appeals also rejected the alter-
native argument that “to the extent the Account is con-
trolled by the government, it is government speech” ex-
empt from First Amendment challenge. App., infra,
21a. Although the court acknowledged that @real-
DonaldTrump’s tweets might be government speech, it
determined that “this case does not turn on the Presi-
dent’s initial tweets,” but rather on the “interactive fea-
tures of the Account.” Ibid. Because the “retweets, re-
plies, likes, and mentions” on the @realDonaldTrump
account are “controlled by the user who generates
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them,” except to the extent that user is blocked, the
court concluded that those features of the account “are
not government speech.” Id. at 22a.

b. The court of appeals denied rehearing. App., in-
fra, 91a. Judge Parker issued a statement respecting
the denial of rehearing, defending the panel’s conclu-
sions and highlighting some of the President’s tweets
concerning official governmental business. Id. at 92a-
107a.

Judge Park, joined by Judge Sullivan, dissented.
App., wnfra, 108a-119a. Judge Park argued that the
panel’s application of the state-action doctrine erred by
“fixating on the President’s recent tweets” rather than
focusing on “the specific action at issue—i.e., ***
blocking.” Id. at 112a. As a result, the dissent explained,
the panel opinion “blurred the line between actions by
public officials in the performance of their official duties
and actions ‘in the ambit of their personal pursuits.’”
Ibid. (citation omitted).

The dissent also argued that “the panel’s application
of First Amendment public-forum doctrine to @real-
DonaldTrump is a poor fit.” App., infra, 113a. Because
the @realDonaldTrump account is a platform for Pres-
ident Trump’s own speech, the dissent explained, forum
analysis should not apply. See id. at 113a-116a; see also
1d. at 113a (“[I]t is well established that when the gov-
ernment engages in its own speech, it is permitted to
‘speak for itself’ and to ‘select the views that it wants to
express.’”) (quoting Pleasant Grove City v. Summum,
555 U.S. 460, 467-468 (2009)). And because President
Trump had simply “continu[ed] to use Twitter’s fea-
tures the same way he did before taking office,” the dis-
sent determined that the government had not created a
public forum on the account. Ibid.
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Judge Park also noted that “it is now commonplace
for politicians to use personal [social media] accounts to
promote their official activities,” and expressed concern
that the panel opinion would “have the unintended con-
sequence” of ensuring that “the social-media pages of
public officials are overrun with harassment, trolling,
and hate speech, which officials will be powerless to fil-
ter.” App., infra, 118a-119a. That result could, Judge
Park explained, discourage public officials from com-
municating with their constituents through social media
at all. Ibid.

REASONS FOR GRANTING THE PETITION

In this case, seven individuals have asserted a con-
stitutional right to interact directly with President
Trump’s personal social-media account through their
own preferred accounts. The court of appeals found
such a right in the First Amendment, holding that the
President—unlike every other Twitter user—lacks the
authority to block other user accounts from his personal
account. The court of appeals reached that conclusion
only by disregarding this Court’s state-action prece-
dents, engaging in an unwarranted expansion of the
public-forum doctrine, and adopting inconsistent rea-
soning to distinguish the government-speech doctrine.

The decision of the court of appeals warrants this
Court’s review. By ignoring the critical distinction be-
tween the President’s (sometimes) official statements
on Twitter and his always personal decision to block re-
spondents from his own account, the opinion blurs the
line between state action and private conduct—
notwithstanding this Court’s repeated and recent ex-
hortations to heed that line carefully in applying the
First Amendment. The result of the court of appeals’
novel ruling will be to jeopardize the ability of public
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officials—from the President of the United States to a
village councilperson—to insulate their social-media ac-
counts from harassment, trolling, or hate speech with-
out invasive judicial oversight. As applied to the Presi-
dent in particular, this Court—not a lower federal
court—should decide where to draw the line between
the President’s personal decisions and official conduct.

A. The Court Of Appeals Erred In Prohibiting The Presi-
dent From Using Twitter’s Blocking Function Within
His Personal Account

In holding that the President acts unconstitutionally
in blocking respondents’ accounts from his personal
Twitter account, the court of appeals misapplied several
First Amendment doctrines. Most fundamentally, in
determining that the requisite state action exists, the
court erroneously considered the President’s own
speech on his account (his tweets), rather than focusing
on the President’s challenged restriction on respond-
ents’ speech (his blocking of their accounts). That error
led the court of appeals to the misguided conclusion that
the United States government, rather than Donald J.
Trump, had interfered with respondents’ preferred use
of Twitter. Doubling down on that error, the court of
appeals wrongly concluded that the government had
created a public forum for speech within the interactive
features of the President’s personal Twitter account,
even though the President uses his account to speak
to the public, not to give members of the public a forum
to speak to him and among themselves. And finally,
after having lumped together all uses of the
@realDonaldTrump account for purposes of the state-
action and public-forum doctrines, the court of appeals
disaggregated the account’s features for purposes of
the government-speech doctrine: it concluded that the
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account’s tweets, but not its interactive features, were
government speech. That analysis was internally inco-
herent; if the President’s tweets somehow transformed
his blocking decisions into governmental action, then
those tweets likewise transformed his blocking deci-
sions into acts of government speech—namely, an offi-
cial refusal to consider respondents’ speech. For any
and all of these reasons, the decision below should be
reversed.

1. The distinction between state action and private
conduct is vital to the correct application of the First
Amendment and to the preservation of individual lib-
erty. “That ‘Congress shall make no law ... abridging
the freedom of speech, or of the press’ is a restraint on
government action, not that of private persons.” Co-
lumbia Broad. Sys., Inc. v. Democratic Nat’l Comm.,
412 U.S. 94, 114 (1973) (opinion of Burger, C.J.) (citation
omitted). That remains true when private people—even
government officials—*“open their property for speech.”
Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct.
1921, 1930-1931 (2019). “Benjamin Franklin did not
have to operate his newspaper as ‘a stagecoach, with
seats for everyone.”” Id. at 1931 (quoting F. Mott,
American Journalism 55 (3d ed. 1962)).

“[Sltate action requires both an alleged constitu-
tional deprivation ‘caused by the exercise of some right
or privilege created by the State or by a rule of conduct
imposed by the State or by a person for whom the State
is responsible,” and that ‘the party charged with the
deprivation must be a person who may fairly be said to
be a state actor.”” American Mfrs. Mut. Ins. Co. v. Sul-
livan, 526 U.S. 40, 50 (1999) (quoting Lugar v. Edmond-
son 01l Co., 457 U.S. 922, 937 (1982)). Here, those re-
quirements are not satisfied: The President’s use of his
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own property (his personal Twitter account) in a man-
ner available to all private citizens (applying Twitter’s
blocking funection) does not constitute state action to
which the First Amendment applies.

a. Not every action performed by a government of-
ficial exercises “some right or privilege created [or im-
posed] by the State.” Sullivan, 526 U.S. at 50 (citation
omitted). Were it otherwise, a Congressman who for-
bids the placement of certain yard-signs on his front
lawn could be subject to First Amendment challenge.
Instead, a federal official performs governmental action
subject to constitutional scrutiny only when he exer-
cises “power ‘possessed by virtue of [federal] law,’”
such that his actions are “made possible only because
[he] is clothed with the authority of [federal] law.” West
v. Atkins, 487 U.S. 42, 49 (1988) (quoting United States
v. Classic, 313 U.S. 299, 326 (1941)).

Under those principles, the President’s blocking of
the individual respondents’ accounts from his personal
Twitter account cannot amount to state action. Although
President Trump is currently a public official, the @real-
DonaldTrump account belongs to him in his personal ca-
pacity, not his official one. He created and began fre-
quent use of that account in 2009, well before taking
public office. In contrast to the @WhiteHouse and
@POTUS accounts, over which he may exercise control
only by virtue of his office, he will continue to have con-
trol over the @realDonaldTrump account after his term
of office has completed.’

1 Notwithstanding those undisputed facts, respondents have sued
President Trump in his official capacity. “In an official-capacity
claim, the relief sought is only nominally against the official and in
fact is against the official’s office,” meaning that “when officials sued
in their official capacities leave office, their successors automatically
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Accordingly, President Trump’s ability to use the
features of his personal Twitter account, including the
blocking function, are independent of his presidential
office. Blocking third-party accounts from interacting
with the @realDonaldTrump account is a purely per-
sonal action that does not involve any “right or privilege
created by the State,” Sullivan, 526 U.S. at 50 (citation
omitted), and is not “made possible only because [the
President] is clothed with the authority of [federal]
law,” West, 487 U.S. at 49 (citation omitted). After all,
he will still be able to block the individual respondents’
accounts from his personal account after he leaves
office—which will have precisely the same effect on
their ability to interact with all of the tweets on his ac-
count. The President’s decision to block accounts be-
longing to the individual respondents from his personal
property is thus well within “the ambit of [the official’s]
personal pursuits” and is therefore “plainly excluded”
from being considered state action. Screws v. United
States, 325 U.S. 91, 111 (1945) (plurality opinion).

b. Relatedly, a government official is not “fairly
* % * gaid to be a state actor” whenever he acts, or even
whenever he exercises “some right or privilege created
by the State.” Lugar, 457 U.S. at 937. Again, for exam-
ple, a Congressman who exercises a privilege under

assume their role in the litigation.” Lewis v. Clarke, 137 S. Ct. 1285,
1292 (2017). An official-capacity suit makes little sense here, be-
cause President Trump’s successor neither could control what Don-
ald J. Trump does with the @realDonaldTrump Twitter account af-
ter leaving office nor should be subject to a judgment concerning
the use of the successor’s own personal Twitter account based on
President Trump’s past conduct. That oddity underscores the fun-
damental problem with respondents’ First Amendment claims: they
do not actually challenge any official state action that could be re-
dressed by the Office of the President.
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D.C. law to use force to repel a trespasser placing yard
signs on his front lawn is still not acting as a govern-
ment official subject to suit under the First or Fourth
Amendments. Instead, a person is “fairly * * * said to
be a state actor,” ibid., only when he commits the chal-
lenged action in the course of “performing official du-
ties” and pursuant to “the power which [he is] author-
ized to exercise” by law. Screws, 325 U.S. at 110. That
cannot be said of President Trump’s challenged action,
which relates solely to access to his personal property—
namely, his personal Twitter account. The blocking
function is a feature that is available to all Twitter ac-
count holders, and the right to use that feature on his
personal account belongs to him as a private account
holder, independent of his public office. Twitter could
eliminate the blocking function at any time, and the
President, even “clothed with the authority of [federal]
law,” West, 487 U.S. at 49 (citation omitted), would be
powerless to block anyone.

To be sure, a Twitter account is a different type of
property than a Congressman’s front lawn. But the fact
that Twitter has designed such accounts to be open for
comment by others, unless blocked by the account
owner, does not change the state-action analysis. As
this Court has recently confirmed, “private property
owners and private lessees often open their property for
speech,” and still retain the right to exclude speech or
speakers on the basis of viewpoint. Manhattan Cmty.
Access, 139 S. Ct. at 1930; see 1bid. (“[M]erely hosting
speech by others is not a traditional, exclusive public
function and does not alone transform private entities
into state actors subject to First Amendment con-
straints.”). For example, antiwar activists do not have
a First Amendment right to enter a privately owned
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shopping center to distribute handbills concerning po-
litical affairs. Lloyd Corp. v. Tanner, 407 U.S. 551, 569
(1972). And the First Amendment does not constrain a
broadcast licensee’s discretion to accept editorial adver-
tisements, even if the government grants the license
subject to regulations designed to ensure public-
interest standards. Columbia Broad. Sys., 412 U.S. at
115-116, 120-121 (opinion of Burger, C.J.).

The First Amendment does not apply in those cir-
cumstances because private property does not “lose its
private character merely because the public is generally
invited to use it for designated purposes.” Lloyd, 407
U.S. at 569. Were the rule otherwise, “all private prop-
erty owners * * * who open their property for speech
would be subject to First Amendment constraints and
would lose the ability to exercise what they deem to be
appropriate editorial discretion within that open fo-
rum.” Manhattan Cmty. Access, 139 S. Ct. at 1930-
1931. The same principles that this Court has repeat-
edly applied to private property apply equally to per-
sonal Twitter accounts.

c. In nonetheless concluding that the challenged
speech restriction here—the blocking of respondents’
accounts—was state action, the court of appeals
relied on the entirely distinet action reflected in
@realDonaldTrump’s tweets. The court reasoned that
“Iblecause the President, as we have seen, acts in an of-
ficial capacity when he tweets, we conclude that he acts
in the same capacity when he blocks those who disagree
with him.” App., infra, 15a. That reasoning is incorrect.

Proper application of the state-action doctrine “be-
gins by identifying ‘the specific conduct of which the
plaintiff complains.”” Sullivan, 526 U.S. at 51 (citation
omitted); see Blum v. Yaretsky, 457 U.S. 991, 1003
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(1982) (“Faithful adherence to the ‘state action’ require-
ment * * * requires careful attention to the gravamen
of the plaintiff’s complaint.”). This Court’s “cases have
accordingly insisted that the conduct allegedly causing
the deprivation of a federal right be fairly attributable
to the State.” Lugar, 457 U.S. at 937. That rule makes
sense, because the Free Speech Clause “prohibits only
governmental abridgement of speech”—i.e., the abridge-
ment itself must be state action. Manhattan Cmty. Ac-
cess, 139 S. Ct. at 1928 (emphasis altered).

That the abridgement occurs on private property on
which official governmental business sometimes occurs
is not enough. Were the law otherwise, public officials
who conduct official business on their private property
would effectively lose their rights as property owners to
exclude from the property those with whom they disa-
gree. The First Amendment does not require property
owners to permit members of the public onto their prop-
erty for the purpose of expressing messages with which
the property owner disagrees, Lloyd, 407 U.S. at 556,
570, and public officials do not lose their right to exclude
others from their personal property simply by assuming
office or by conducting official business on that prop-
erty. Surely Franklin D. Roosevelt, John F. Kennedy,
or George W. Bush did not forfeit the right to exclude
people, including political crities, from the Hyde Park
estate, the Hyannis Port compound, or the Crawford
ranch by conducting official business or giving official
addresses there. So too, President Trump has not lost
the ability to block third-party Twitter accounts from
accessing his own personal Twitter account—not when
he took office, and not when he exercised his own right
to use that private property as a medium for making of-
ficial pronouncements.
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By concluding otherwise, the Second Circuit commit-
ted an analytical error very similar to its prior error
that this Court corrected in Manhattan Community
Access, supra. There, the Second Circuit held that the
Manhattan News Network (MNN) was a state actor for
the purpose of the First Amendment because the City
of New York had designated MNN to operate public ac-
cess channels on Time Warner’s cable system and ex-
tensively regulated MNN’s operations of those chan-
nels. In reversing that decision, this Court explained
that the Second Circuit’s “analysis mistakenly ignores
the threshold state-action question.” Manhattan Cmty.
Access, 139 S. Ct. at 1930. Regardless of whether MNN
operated a forum for speech, MNN remained a private
entity operating private property. As a result, MNN’s
exclusion of programming from this private property
was an exercise of private, not governmental, authority,
notwithstanding the city’s “extensive regulation of
MNN’s operation” of the channels. Id. at 1932.

Here too, the alleged abridgement of speech is a pri-
vate one. The @realDonaldTrump account, like a chan-
nel in Manhattan Community Access, is hosted by a
private company (Twitter), and it has been operated by
Donald J. Trump in his personal capacity since long be-
fore his inauguration. Even if the court of appeals is
correct that President Trump “acts in an official capac-
ity” and thus engages in state action when he tweets
about matters related to official governmental business,
it erred by assuming that some use of the account for
official purposes could entirely transform the account
from a personal one into an official one. App., infra, 15a.

The court of appeals then exacerbated that error by
failing to separately analyze whether the President en-
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gaged in state action when he blocked respondents’ ac-
counts. Instead, the court simply applied its analysis of
the President’s tweets to the blocking. See App., infra,
15a (“Because the President, as we have seen, acts in an
official capacity when he tweets, we conclude that he
acts in the same capacity when he blocks those who dis-
agree with him.”); see also id. at 96a (concluding that
blocking is state action because “when the President
blocks users, he blocks them from access to, and inter-
action with, an official account”). But tweets about of-
ficial governmental business, such as changes in White
House staffing or national policies, are official actions
only insofar as they reflect “power ‘possessed by virtue
of [federal] law,”” “‘made possible only because [Presi-
dent Trump] is clothed with the authority of [federal]
law.”” West, 487 U.S. at 49 (citation omitted). Applica-
tion of the same state-action test to the blocking, how-
ever, yields a very different result: President Trump
exercised no “right or privilege created by the State”
when he blocked respondents’ accounts, and instead ex-
ercised only a power shared by every single user of
Twitter. Sullivan, 526 U.S. at 50 (citation omitted).
The United States government did not block those ac-
counts on Twitter; instead, Donald J. Trump did so in
the “ambit of [his] personal pursuits.” Screws, 325 U.S.
at 111.

Thus, even if the court of appeals were right that the
@realDonaldTrump account has taken on some official
character, it was wrong to find state action in “the spe-
cifiec conduct of which the plaintiff complains”—i.e., the
blocking. Sullivan, 526 U.S. at 50-51 (citation omitted).
That an abridgement of speech occurs on an official fo-
rum, or adjacent to some other governmental action,
does not mean the abridgement itself is state action.
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The First Amendment has no application, for example,
if an off-duty police officer obtains a reservation from a
public park to host a family picnic in one of its pavilions,
and during the picnic asks certain uninvited guests to
leave the pavilion because he disagrees with anti-police
paraphernalia that they are wearing—even though a pub-
lic park is the quintessential government-maintained pub-
lic forum, and even though the police officer’s private use
of the pavilion is facilitated by the park’s reservation sys-
tem. The court of appeals’ method of analysis leaves no
room to draw those lines.

Careful application of the state-action doctrine is
necessary to distinguish between the actions of the
state, and the personal actions of the men and women
who are employed by or represent the state. Like police
forces, the rest of the government—including the Office
of the President—is staffed by people who retain pri-
vate lives. To avoid expanding constitutional re-
strictions in a way that trammels their own constitu-
tional freedoms, courts must distinguish between their
private actions and state action. When presidents
“make public statements about their faith or offer pray-
ers,” for example, “we do not understand them to be vi-
olating the Establishment Clause.” App., nfra, 111a
n.3) (citing Van Orden v. Perry, 545 U.S. 677, 723 (2005)
(Stevens, J. dissenting) (“Our leaders, when delivering
public addresses, often express their blessings simulta-
neously in the service of God and their constituents.
* %% [W]e recognize that their words are not exclu-
sively a transmission from the government because
those oratories have embedded within them the inher-
ently personal views of the speaker as an individual * *
*.7)). The same principles apply on Twitter. The First
Amendment does not give individual members of the
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public a right of access to a government official’s per-
sonal property merely because the official chooses to
use his property in part to make announcements about
official policies and actions to other members of the
public. The individual respondents can no more insist
on being given access to the President’s tweets on
@realDonaldTrump than they could insist on being given
entry to Trump Tower if the President chose that as the
venue where he made important official announcements
to preferred members of the public and press.

2. The court of appeals’ failure to differentiate be-
tween private and state action also infected its public-
forum analysis. Under this Court’s precedents, the
@realDonaldTrump account (including the tweets, re-
plies, and retweets) is not a public forum. Instead, that
account was created, and is used, by Donald J. Trump
to provide a platform for the expression of his own opin-
ions, not to provide a forum for the public to speak to
him or among themselves.

Generally, this Court’s cases “recognize three types
of government-controlled spaces: traditional public fo-
rums, designated public forums, and nonpublie forums.”
Minnesota Voters Alliance v. Mansky, 138 S. Ct. 1876,
1885 (2018). Traditional public forums include public
parks, streets, and other places which “by long tradition
or by government fiat have been devoted to assembly
and debate.” Perry Educ. Ass'n v. Perry Local Educa-
tors’ Ass’n, 460 U.S. 37, 45 (1983). Designated public
forums lack that historical pedigree, but can be “created
by government designation of a place or channel of com-
munication for use by the public at large for assembly
and speech, for use by certain speakers, or for the dis-
cussion of certain subjects.” Cornelius v. NAACP Le-
gal Def. & Educ. Fund, Inc., 473 U.S. 788, 802 (1985).
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And a nonpublic forum is a space that is “not by tradi-
tion or designation a forum for public communication.”
Perry, 460 U.S. at 46.

The court of appeals concluded that the
@realDonaldTrump account is a designated public fo-
rum because it has been “repeatedly used * * * as an
official vehicle for governance” and is “accessible to the
public without limitation.” App., infra, 17a-18a. Once
again, that analysis confused Donald J. Trump’s actions
as a private citizen—ecreating an account governed by
Twitter’s standard terms of service—and the actions of
the state. In order to create a designated public forum,
“the government must make an affirmative choice to
open up its property for use as a public forum.” United
States v. American Library Assn, 539 U.S. 194, 206
(2003) (plurality opinion) (emphasis added). That can-
not be accomplished “by inaction,” but “only by inten-
tionally opening a nontraditional forum for public dis-
course.” Cornelius, 473 U.S. at 802. The mere use of a
platform for communication does not suffice to create a
designated public forum, because “[n]Jot every instru-
mentality used for communication, * * * is a traditional
public forum or a public forum by designation.” Id. at
803. Instead, the courts must look to “the policy and
practice of the government to ascertain whether it in-
tended to designate a place not traditionally open to as-
sembly and debate as a public forum.” Id. at 802. Ab-
sent such an intentional action by the government, the
public forum doctrine does not apply. See, e.g., Ameri-
can Library Ass'n, 539 U.S. at 206 (plurality opinion).

Under those principles, the @realDonaldTrump ac-
count, including its tweets, replies, and retweets, is not
a public forum. There is no dispute that at the time of
its creation, the account was not—and could not have
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been—a public forum created by the government. In-
stead, it was a private platform for Donald J. Trump’s
own speech, which (like all Twitter accounts) permitted
users to interact with each other through various fea-
tures. The account has the same features today, subject
to alteration only by Twitter, a private company. In-
deed, because the government has no control over those
features, they do not even constitute a nonpublic forum,
much less a designated public forum. At no point did
(or even could) the government modify those features
or “make an affirmative choice to open up [the account]
for use as a public forum.” American Library Ass’n,
539 U.S. at 206 (plurality opinion). That President
Trump has used the account to post statements related
to official governmental business does not equate to the
government “intentionally opening a nontraditional fo-
rum for public discourse.” Cornelius, 473 U.S. at 802.
Instead, the account has simply persisted as a private
platform for the President’s speech, not as a forum cre-
ated by the government for the public to speak to the
President and among themselves.

This Court has repeatedly cautioned that courts
must not extend “the public forum doctrine * ** in a
mechanical way” to contexts that are “very different”
from the streets and parks where the doctrine first
arose. Arkansas Educ. Televisio