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United States Court of Appeals
For THE DiISTRICT OF CoLUMBIA CIRCUIT

No. 20-7109 September Term, 2020
1:20-cv-02511-EGS
Filed On: March 18, 2021
Robert C. Laity,
Appellant
V.
Kamala D. Harris,

Appellee

BEFORE: Tatel, Millett, and Rao, Circuit Judges

ORDER

Upon consideration of the court’s February 5, 2021
order to show cause why sanctions should not be im-
posed against appellant, and the response thereto, it is

ORDERED that the order to show cause be dis-
charged. Laity’s response to this court’s order to show
cause does not challenge the district court’s ruling that
he lacks standing. See Lujan v. Defs. of Wildlife, 504
U.S. 555, 560-61 (1992) (“generally available grievance
about government” does not confer standing); Chap-
man v. Obama, 719 F. App’x 13 (D.C. Cir. 2018) (no
standing to challenge President Obama’s qualifica-
tions to hold office). He has therefore failed to demon-
strate that his appeal is not frivolous. See Reliance Ins.
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Co. v. Sweeney Corp., Maryland, 792 F.2d 1137, 1138
(D.C. Cir. 1986) (“An appeal is considered frivolous
when its disposition is obvious, and the legal argu-
ments are wholly without merit.”). Although the court
declines to impose sanctions in this instance, Laity is
forewarned that this court will not hesitate to grant a
motion for sanctions against him, or impose sanctions
on its own motion, in any of his future appeals, if war-
ranted. See Fed. R. App. P. 38; D.C. Cir. R. 38; 28 U.S.C.
§ 1912; see also In re American President Lines, Ltd.
804 F.2d 1307, 1310 (D.C. Cir.1986) (explaining mone-
tary sanctions may serve as warning to vexatious pro
se litigant and noting that the district court may con-
sider injunctive relief to prevent further abuse of judi-
cial process). '

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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United States Court of Appeals
FoRrR THE DisTRICT OF COLUMBIA CIRCUIT

No. 20-7109 September Term, 2020
1:20-cv-02511-EGS
Filed On: March 18, 2021
Robert C. Laity,
Appellant
V.
Kamala D. Harris,

Appellee

BEFORE: Srinivasan, Chief Judge, and Hender-
son, Rogers, Tatel, Millett, Pillard, Wil-
kins, Katsas, Rao, and Walker, Circuit
Judges

ORDER

Upon consideration of the petition for rehearing
en banc, and the absence of a request by any member
of the court for a vote, it is

ORDERED that the petition be denied.
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Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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United States Court of Appeals
For THE DisTRICT OF COLUMBIA CIRCUIT

No. 20-7109 September Term, 2020
1:20-cv-02511-EGS
Filed On: February 5, 2021
Robert C. Laity,
Appellant
V.
Kamala D. Harris,

Appellee

BEFORE: Tatel, Millett, and Rao, Circuit Judges

ORDER

Upon consideration of the motion to add defend-
ants; the motion for summary affirmance, the response
thereto, and the reply; the motion to expedite; and the
notices filed on January 3, 2021, it is

ORDERED that the motion to add defendants be
denied. Appellant has not shown that “special circum-
stances” justify adding a party on appeal. See Mul-
laney v. Anderson, 342 U.S. 415, 416-17 (1952). It is

FURTHER ORDERED that the motion for sum-
mary affirmance be granted. The merits of the parties’
positions are so clear as to warrant summary action.
See Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294,
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297 (D.C. Cir. 1987) (per curiam). The district court cor-
rectly concluded that appellant does not possess stand-
ing to challenge Vice President Harris’s eligibility to
hold office. See Lujan v. Defs. of Wildlife, 504 U.S. 555,
560-61 (1992) (“generally available grievance about
government” does not confer standing); Chapman v.
Obama, 719 F. App’x 13 (D.C. Cir. 2018) (no standing to
challenge President Obama’s qualifications to hold of-
fice). Dismissal with prejudice is warranted because no
facts consistent with the pleadings could cure this de-
fect. See Firestone v. Firestone, 76 F.3d 1205, 1209
(D.C. Cir. 1996). It is

FURTHER ORDERED that the motion to expe-
dite be dismissed as moot. It is

FURTHER ORDERED, on the court’s own mo-
tion, that appellant show cause within 30 days of the
date of this order why appellant should not be sanc-
tioned for bringing a frivolous appeal. See Fed. R. App.
P. 38; 28 U.S.C. § 1912; Reliance Ins. Co. v. Sweeney
Corp., Maryland, 792 F.2d 1137, 1138 (D.C. Cir. 1986)
(“An appeal is considered frivolous when its disposition
is obvious, and the legal arguments are wholly without
merit.”) (internal quotation and citation omitted). The
response to the order to show cause may not exceed
the length limitations established by Fed. R. App. P.
27(d)(2) (5,200 words if produced using a computer; 20
pages if handwritten or typewritten). Failure by appel-
lant to respond to this order may result in sanctions.
See D.C. Cir. Rule 38.
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Pursuant to D.C. Circuit Rule 36, this disposition
will not be published. The Clerk is directed to withhold
issuance of the mandate herein until seven days after
resolution of any timely petition for rehearing or peti-
tion for rehearing en banc. See Fed. R. App. P. 41(b);
D.C. Cir. Rule 41.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Manuel J. Castro
Deputy Clerk
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U.S. District Court
District of Columbia (Washington, DC)
CIVIL DOCKET FOR CASE #: 1:20-cv-02511-EGS

LAITY v. HARRIS
Assigned to: Judge Emmet G. Sullivan
Cause: 42:1983 Civil Rights Act

Date Filed: 09/04/2020

Jury Demand: None

Nature of Suit: 441 Voting

Jurisdiction: U.S. Government
Defendant

Plaintiff

ROBERT C. LAITY
represented by ROBERT C. LAITY
43 Mosher Drive
Tonawanda, NY 14150-5217
(716) 260-1392
PRO SE

V.
Defendant

KAMALA DEVI HARRIS

US. Senator represented by Benjamin John Razi
COVINGTON &
BURLING LLP
850 Tenth Street, NW
One City Center

+ Washington, DC 20001

(202) 662-5463
Email: brazi@cov.com
LEAD ATTORNEY
ATTORNEY TO
BE NOTICED


mailto:brazi@cov.com

Movant
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U.S. ALLEGIANCE INSTITUTE
represented by William Jeffrey Olson

Date Filed #
09/04/2020 1

09/04/2020

09/17/2020 2

WILLIAM J. OLSON, P.C.
370 Maple Avenue West
Suite 4

Vienna, VA 22180

(703) 356-5070

Fax: (703) 356-5085
Email:
wjo@mindspring.com
LEAD ATTORNEY
ATTORNEY TO

BE NOTICED

Docket Text

COMPLAINT against KAMALA DEVI
HARRIS ( Filing fee $ 400, receipt
number 4616104076) filed by ROB-
ERT C. LAITY. (Attachments: # 1 Civil
Cover Sheet)(zjf) (Entered: 09/11/2020)

SUMMONS (3) Issued as to KAMALA
DEVI HARRIS, U.S. Attorney and
U.S. Attorney General (zjf) (Entered:
09/11/2020)

STANDING ORDER: The parties are
directed to read the attached Standing
Order Governing Civil Cases Before
Judge Emmet G. Sullivan in its en-
tirety upon receipt. The parties are
hereby ORDERED to comply with the
directives in the attached Standing


mailto:wjo@mindspring.com

10/05/2020 3

10/15/2020 4

10/19/2020 5

10/26/2020 6

10/26/2020 7

10/26/2020 8

App. 10

Order. Signed by Judge Emmet G. Sul-
livan on 09/17/20. (Attachment: # 1
Exhibit 1) (mac) (Entered: 09/17/2020)

CERTIFICATE OF SERVICE by
ROBERT C. LAITY re 2 STANDING
ORDER. (zjf) (Entered: 10/07/2020)

RETURN OF SERVICE/AFFIDAVIT
of Summons and Complaint Executed
on United States Attorney General.
Date of Service Upon United States
Attorney General 09/29/2020., RETURN
OF SERVICE/AFFIDAVIT of Sum-
mons and Complaint Executed as to
the United States Attorney. Date of
Service Upon United States Attorney
on 9/29/2020. ( Answer due for ALL FED-
ERAL DEFENDANTS by 11/28/2020.)
(zjf) (Entered: 10/20/2020)

RETURN OF SERVICE/AFFIDAVIT
of Summons and Complaint Executed.
KAMALA DEVI HARRIS served on
9/28/2020 (zjf) (Entered: 10/21/2020)

NOTICE of Appearance by Benjamin
John Razi on behalf of KAMALA
DEVI HARRIS (Razi, Benjamin) (En-
tered: 10/26/2020)

MOTION to Dismiss by KAMALA
DEVI HARRIS (Attachments: # 1 Text

of Proposed Order) (Razi. Benjamin)
(Entere_d: 10/26/2020)

NOTICE of Consent to Proceed before
US Magistrate Judge for All Purposes



11/02/2020 9
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by ROBERT C. LAITY. (zjf) (Entered:
10/30/2020)

Memorandum in opposition re 7 MO-
TION to Dismiss filed by ROBERT C.
LAITY. (Attachments: # 1 Text of Pro-
posed Order)(zjf) (Entered: 11/05/2020)

11/05/20201 10 REPLY to opposition to motion re 7

MOTION to Dismiss filed by KA-
MALA DEVI HARRIS. (Razi, Benja-
min) (Entered: 11/05/2020)

11/09/2020 11 MOTION for Leave to File by U.S. Al-

11/10/2020

legiance Institute (Attachments: # 1
Amicus Brief, # 2 LevR 26.1 Certifi-
cate, # 3 Text of Proposed Order)(Ol-
son, William) (Entered: 11/09/2020)

NOTICE OF ERROR re 11 Motion for
Leave to File; emailed to wjo@mind-
spring.com, cc’d 1 associated attorneys
—The PDF file you docketed contained
errors: 1. DO NOT REFILE FYI-
When adding parties they must be in
all caps per the Court’s instructions
(zjf, ) (Entered: 11 /10/2020)

11/10/2020 12 ERRATA by U.S. ALLEGIANCE IN-

11/10/2020

STITUTE 11 MOTION for Leave to
File filed by U.S. ALLEGIANCE IN-
STITUTE. (Attachments: # 1 Exhibit
Corrected amicus curiae brief)(Olson,

William) (Entered: 11/10/2020)

MINUTE ORDER granting 7 MO-
TION to Dismiss and dismissing this
action with prejudice as the addition


mailto:wjo@mind-spring.com
mailto:wjo@mind-spring.com
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of facts regarding the current plead-
ing would be futile. Further, the Court
denies 11 MOTION for Leave to File
as moot. Pro Se Plaintiff Robert Laity
(“Mr. Laity”), who has brought similar
claims against various other elected
officials in the past, see Laity v. State,
153 A.D.3d 1079 (2017), brings this
claim against U.S. Senator Kamala
Harris, claiming that she 1s ineligible
to become Vice President of the United
States because she is not a natural
born citizen. See Compl., ECF No. 1 at
1-2. Senator Harris avers that this
case should be dismissed because Mr.
Laity lacks standing and has not
stated a claim upon which relief can
be granted. See Def’s Mot, ECF No. 7
at 1-2. The Court finds that Mr. Laity
lacks standing. “Before this Court may
evaluate the merits of his claims,
plaintiff must demonstrate that he
has the requisite standing to bring
this lawsuit, and that the Court may
grant the relief he seeks.”Sibley wv.
Obama, 866 F. Supp. 2d 17, 19 (D.D.C.
2012), aff’d, No. 12-5198, 2012 WL
6603088 (D.C. Cir. Dec. 6, 2012). “Fed-
eral courts have jurisdiction over a
case or controversy under Article III of
the U.S. Constitution only if the plain-
tiff has standing to sue.” Id. at 1920
(citing Kerchner v. Obama, 612 F.3d
204, 207 (3d Cir.2010)). “Standing un-
der Article III requires: (1) violation of
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a legally protected interest that is
personal to the plaintiff and actual or
imminent, not conjectural or hypo-
thetical; (2) a causal relation between
the injury and the defendant’s chal-
lenged conduct; and (3) likelihood that
a decision for the plaintiff will com-
pensate for the injury” Id. (citing
Lujan v. Defenders of Wildlife, 504
U.S. 555, 56061, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992)). “A generalized in-
terest of all citizens in constitutional
governance does not suffice to confer
standing on one such citizen.” Id. (cit-
ing Drake v. Obama, 664 F.3d 774, 779
(9th Cir.2011)). “To establish standing
in a case, the plaintiff must show that
he has a ‘personal stake’ in the alleged
dispute, and that the injury is ‘partic-
ularized’ as to him. Id. (citing Raines
v. Byrd, 521 U.S. 811, 819, 117 S.Ct.
2312, 138 L.Ed.2d 849 (1997)). Mr.
Laity has not alleged any injury par-
ticularized to himself. Though he at-
tempts to argue that there would be a
potential harm to national security,
see Compl., ECF No. 1 at 1, his ar-
gument is unpersuasive because his
generalized assertions are “hardly a ‘con-
crete and particularized injury’ [towards
himself, that would be] necessary to
establish standing.” Skarzynski v. C.1.A,,
637 F. App’x 220 (7th Cir. 2016). Fur-
ther, based on the allegations in the
pleading, no set of additional facts
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would cure the pleading’s deficiency.
Because the Court finds that Mr. Laity
lacks standing, it need not reach Sen-
ator Harris’s 12(b)(6), failure to state
a claim” argument. Signed by Judge
Emmet G. Sullivan on 11/10/2020.
(Icegs2) (Entered: 11/10/2020)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT C. LAITY,
Plaintiff,

v

KAMALA DEVI HARRIS

Defendant.

)
)
)
) Case No. 20-cv-2511-EGS
)
)
)

BRIEF AMICUS CURIAE OF
U.S. ALLEGIANCE INSTITUTE
IN OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS

(Filed Nov. 10, 2020)

/s William J. Olson

William J. Olson
(D.C. Bar No. 233833)
Jeremiah L. Morgan
(D.C. Bar No. 1012943)
William J. Olson, P.C.
370 Maple Avenue West,
Suite 4
Vienna, Virginia 22180-5615
(703) 356-5070
wjo@mindspring.com

Dated: November 9, 2020

Mario Apuzzo*

(NJ Bar No. 030611982)
185 Gatzmer Avenue
Jamesburg, New Jersey 08831
(732) 521-1900
apuzzo@erols.com
*pro hac vice

motion forthcoming

Counsel for Amicus Curiae
U.S. Allegiance Institute
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INTEREST OF U.S. ALLEGIANCE INSTITUTE!

The U.S. Allegiance Institute (“USAF”) respect-
fully submits this amicus brief in support of Plaintiff
Robert Laity’s Opposition to Defendant’s Motion to
Dismiss the Complaint The interest of the amicus cu-

riae is set out in the accompanying motion for leave to
file.

! Plaintiff pro se did not author any part of this brief nor did
he make any monetary contribution intended to fund the prepa-
ration or submission of it. There are no persons or entities which
made any monetary contribution to its preparation or submission.
A motion for leave to file is filed herewith.
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SUMMARY OF ARGUMENT

This case is not about whether defendant Kamala
Harris is a “citizen” of the United States under the
Fourteenth Amendment, which is the essence of de-
fendant’s defense. Rather, it is about whether she is a
“natural born Citizen” under Article II. The original
Constitution speaks of “Citizen” and “natural born Cit-
izen” of the United States. The Fourteenth Amendment
addresses “citizens” of the United States. Under the
Constitution, all natural born citizens are citizens, but
not all citizens are natural born citizens. To be eligible
for those offices, both presidents and vice-presidents
must be natural born citizens and not just citizens. The
two types of citizenships have their own historical de-
velopment and different meanings. Defendant takes
those who are citizens under the Fourteenth Amend-
ment and declares them to be natural born citizens.
Defendant misses the critical constitutional distinc-
tion between the two citizenships, conflates and con-
founds them, and therefore invites this Court to
commit constitutional error.

Under the common law with which the Framers
were familiar when they drafted and adopted the Con-
stitution, a natural born citizen was a child born in a
country to parents who were its citizens at the time of
the child’s birth. Being born under such circumstances,
one was born with unity of citizenship and sole natural
allegiance to the U.S. which the Framers required of
future presidents and commanders-in-chief of the mil-
itary. In contrast, a citizen of the U.S. under the Four-
teenth Amendment is simply a person born in the U.S.
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while “subject to the jurisdiction thereof.” Birth in the
U.S. is linked to merely being present in its territory
and subject to its laws. This type of citizenship can pro-
duce dual and triple allegiance at birth. The Framers’
need and requirement that the President and Com-
mander-in-Chief have natural allegiance only to the
U.S. could not be satisfied with such a loosened stand-
ard of U.S. citizenship. Kamala Harris, born in the U.S,,
may be a Fourteenth Amendment “citizen” of the U.S,,
but because she was born to two non-U.S. citizen par-
ents, she is not nor can she be an Article II natural born
citizen.

ARGUMENT

I. The Original Public Meaning of “Natural
Born Citizen”

District of Columbia v. Heller, 554 U.S. 570 (2008)
is instructive in providing a methodology and list of
relevant sources that our U.S. Supreme Court uses for
interpreting the Constitution. There the Court looked
- for the meaning that the Constitution had as originally
drafted and ratified. In determining the meaning of a
natural born citizen, we will follow that decision, seek-
ing to present the original meaning of “natural born
citizen” of the United States and “citizen” of the United
States under the Fourteenth Amendment.

A. Textual Analysis

Article II, Section 1, Clause 5 provides in relevant
part: “No Person except a natural born Citizen, or a
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Citizen of the United States, at the time of the Adop-
tion of this Constitution, shall be eligible to the Office
of President . . . ” The Twelfth Amendment provides in
pertinent part: “But no person constitutionally ineligi-
ble to the office of President shall be eligible to that of
Vice-President of the United State.” Hence, ineligibil-
ity to be President disqualifies one from being Vice-
President. Reading the plain text of Article II shows
that for those born after the adoption of the Constitu-
tion, to be eligible to be president, a person must be a
“natural born citizen” of the U.S. and not just a “citizen”
of the U.S. The text shows that the Framers employed
the term “natural born citizen” and not “born citizen,”
“citizen at birth,” or some other like description.

Chief Justice John Marshall explained in Marbury
v. Madison, 5 U.S. 137, 174 (1802): “It cannot be pre-
sumed that any clause in the Constitution is intended
to be without effect, and therefore such construction is
inadmissible unless the words require it.” Hence,
words written in the Constitution must have meaning.
Article II includes both a “natural born citizen” and
“Citizen” of the United States, with only the former be-
ing eligible to be President for those born after the
adoption of the Constitution. Hence, the text of Article
IT sets a “natural born citizen” apart from a “Citizen of
the United States.” Given the distinct meaning that
Article II gives to these separate clauses, we cannot
conflate and confound them. Given that an Article II
“natural born citizen” stands on its own, we cannot
simply substitute in its place an Article I “Citizen”
of the United States as defined by the Fourteenth
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Amendment or Acts of Congress which have a different
constitutional meaning. Our analysis will show that
the natural born citizen clause is a term of art, an id-
iom, a unitary clause. Demonstrating that one is a “cit-
izen” of the United States under the Fourteenth
Amendment or some Act of Congress is not sufficient
to show that one satisfies the “natural born citizen”
clause. The constitutional text does not provide a
meaning of the “natural born citizen” clause. We there-
fore must look outside the Constitution for its mean-
ing.

B. Purpose for the Natural Born Citizen
Clause

One area we can look to is finding the purpose
for which the Framers included the clause into Arti-
cle II. The framers’ intent for inserting the natural
born citizen clause in the Constitution was for the
safety and preservation of the nation by excluding mo-
narchical and foreign influence and attachment from
the Office of President and Commander in Chief of the
Military. On July 25, 1787, John Jay wrote a letter to
General Washington, stating: “Permit me to hint,
whether it would not be wise & seasonable to provide
a strong check to the admission of Foreigners into the
administration of our national Government; and to
declare expressly that the Command in chief of the
american army shall not be given to, nor devolve on,
any but a natural born Citizen” (“born” underlined in
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the original).?2 On September 2, 1787, George Washing-
ton wrote a letter to John Jay the last line of which
read: “I thank you for the hints contained in your let-
ter.” On September 4, 1787, the “natural born Citizen”
requirement appeared in the draft of the Constitution.
From the chronology of these events, we can conclude
that it was probably Jay’s letter to Washington and his
wanting a “strong check” on foreign influence infecting
the office of the Commander in Chief which motivated
the Framers to insert the clause as part of the eligibil-
ity requirements to be President and Commander in
Chief. Jay, wanting a strong check on foreign influence,
would not have allowed a person born to alien parents
to be eligible for the office of Commander-in-Chief of
the Military. Only a person born in the United States
to U.S. citizen parents, with birth under such circum-
stances giving to one from the moment of birth sole
natural allegiance to the United States, would have
satisfied his need to keep foreign and monarchical in-
fluence out of that office.

During the Constitutional Convention James
Madison objected to the President being elected by the
state Legislatures because it would introduce into the
election foreign influence and interference from for-
eign powers who would want a person in that office
who was attached to their politics and interests. James
Madison, Notes of Debates in the Federal Convention

2 http://rs6.loc.gov/cg-bin/query/r?ammem/hlaw:@field %28
DOCID+@1it%28fr00379%29%29.

3 http://'www.consource.org/index.asp?bid=582&fid=600&
documentid=71483.
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of 1878 Reported by James Madison (1966), p. 364
(“Madison”). Convention delegates Pierce Butler and
Hugh Williamson expressed the same concern about
foreign influence. Id. 366 and 367-68. There were vari-
ous debates which revealed the delegates’ concern with
keeping foreign influence out of the national govern-
ment. Alexander Hamilton also had great concern for
foreign influence. He explained:

Nothing was more to be desired than that
every practicable obstacle should be opposed
to cabal, intrigue, and corruption. These most
deadly adversaries of republican government
might naturally have been expected to make
their approaches from more than one querter,
but chiefly from the desire in foreign powers
to gain an improper ascendant in our councils.
How could they better gratify this, than by
raising a creature of their own to the chief
magistracy of the Union? But the convention
have guarded against all danger of this sort,
with the most provident and judicious atten-
tion.

Alexander Hamilton, The Federalist No. 68.

The Constitutional Convention also rejected the
notion that the future presidents only had to be a “cit-
izen” or just a “born citizen.” While the Convention’s
Committee on Detail originally proposed that the Pres-
ident must be merely a “citizen of the United States,”
as well as a resident for 21 years,* the Committee of
Eleven only grandfathered the status of a “Citizen” of

4 Madison, p. 509.



App. 28

the United States and required future presidents to be
a “natural born citizen.” Madison, p. 596. At the end of
the Constitutional Convention, Hamilton gave to Mad-
ison a draft of the Constitution that he had prepared.
The Hamilton Plan of 1787 read: “No person shall be
eligible to the office of President of the United States
unless he be now a citizen of one of the States, or here-
after be born a citizen of the United States.” Elliott’s
Debates: Volume 5 Appendix to the Debates of the Fed-
eral Convention, Note 5, Article IX Sec. 1 in Appendix
F. The Convention delegates were probably aware of
this plan but they chose “natural born citizen” instead.

C. Historical Evidence

1. Natural Born Subjects In Great Brit-
ain

There were no English statutes that acted upon
children born in the king’s dominion to alien parents.
Hence, the English courts had to step in to decide the
question of whether such children were born as natu-
ral born subjects. In Calvin’s Case, 7 Coke, 1, 4b-6a,
18a, 18b (1608), the court naturalized at birth Calvin
who was born in Scotland to alien parents. The court
did so through the jus soli doctrine. That rule became
part of the English common law which carried over
into the colonies and eventually to the states after the
American Revolution. So, the English common law nat-
uralized children born in the king’s dominions and un-
der his obedience to alien parents to be natural born
subjects for all intents and purposes. One of the most
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prolific legal writers of the eighteenth century, Timo-
thy Cunningham, understood this: “Naturalization is
an adoption of one to be intitled by birth to what an
Englishman may claim; and where naturalization is, it
takes effect from the birth of the party.” 1 Timothy
Cunningham, A New and Complete Law-Dictionary, or,
General Abridgment of the Law (1783). Vattel in Sec-
tion 214 states: “Finally, there are states, as, England,
where the single circumstance of being born in the
country naturalises the children of a foreigner.” Hence,
Vattel considered children born in the country to alien
parents to be aliens and in need of naturalization. Un-
derstanding English common law and its jus soli rule,
he concluded that the English common law operating
in England naturalized those children to be English
subjects. But as we shall see, the Framers did not adopt
this English common law rule of naturalization. Ra-
ther, they required that children born in the country
had to be born to citizen parents for they themselves
to be citizens.

Jefferson methodically obliterated “subjects” from
the third draft of the Declaration of Independence and
replaced it with “citizens.” James Madison, writing
under the pseudonym Publius in the Federalist Papers,
said that using the English common law was “a dishon-
orable and illegitimate guide” for determining the
meaning of the Constitution. James Madison in Fed-
eralist No. 42. In contrast, he did approve of using
the law of nations. During the Virginia constitutional

5 https://www.staugustine.com/article/20100704/NEWS/307
049949.


https://www.staugustine.com/article/20100704/NEWS/307

App. 30

ratifying convention, Madison in a speech that he gave
on June 20, 1788 repeated the same. Also, Madison
wrote to George Washington on October 18, 1787 about
the English common law as said that it had no appli-
cation to the Constitution. 2 Documentary History of
the Constitution, IV, 334-336. 3 Records of the Federal
Convention of 1787, p. 129 (M. Farrand ed. 1911).8

2. The Framers Looked To The Law Of
Nations And Emer De Vattel And Not
The English Common Law For Their
Definition Of A “Natural Born Citi-
zen.”

The Framers used the term “natural born citizen,”
not the English common law term “natural-born sub-
ject.” Contemporaneous and subsequent sources out-
side the Constitution show that “natural born citizen”
was a term of art, an idiom in the political discourse of
the founding generation and had only one specific
meaning which was known and accepted by ordinary
citizens in the founding generation. The historical evi-
dence, as confirmed by case law, shows that they de-
fined a “natural born citizen” under natural law and
law of nations as presented by Emer de Vattel and his
The Law of Nations, Sec. 212 (London 1797) (1st ed.
Neuchatel 1758), where he said that the “natural-born

§ http://www.constitution.org/jm/17871018_wash.htm.
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citizens,” are those born in the country,?® of parents?®
who are citizens” and added that “in order to be of the

" The pre-1797 editions used the words “natives, or indigenes.”
The 1797 edition, translated into English by an anonymous trans-
lator, replaced those words with “natives, or natural-born citi-
zens.” That this learned person translated such an influential
textbook, included in that edition an Article II “natural-born citi-
zen,” and ascribed the clause to Vattel is significant evidence that
the public meaning of the clause came from Vattel. Further con-
firmation of this understanding comes in Dred Scott, 60 U.S. at
476, Minor v. Happersett, 88 U.S. 162, 167 (1875), and U.S. v.
Wong Kim Ark, 169 U.S. 649, 680 (1898), which defined a natural
born citizen using the definition of the clause found in the 1797
edition. This is strong evidence that after the Constitution was
adopted in 1787 and down to when Wong Kim Ark was decided in
1898, the definition and public meaning of an Article II “natural
born citizen” was thought to come from Vattel.

8 Vattel defined “country” as “the state, or even more partic-
ularly the town or place, where our parents had their fixed resi-
dence at the moment of our birth.” Id. at Sec. 122.

% Given that revolutionary America adopted the common law
doctrine of coverture (Linda K. Kerber, No Constitutional Rights
to be Ladies 15 (New York: Hill & Wang, 1998)), the Framers
would have considered a husband and wife as one and therefore
‘parents” could only mean husband and wife. Since the wife’s al-
legiance and citizenship become one with the husband, a citizen
husband would produce a citizen wife, and conversely, an alien
husband would produce an alien wife. So, a child born in the U.S.
to a married U.S. citizen father would be born to citizen parents,
since the wife, regardless of her condition, would take on the citi-
zenship of her husband at time of marriage. So, there were no
U.S. citizen husbands and wives with different citizenships and
allegiances between them. They would always be both U.S. citi-
zens. Lynch, Minor, and Wong Kim Ark provided for scenarios
wherein parents were both either citizens or aliens. It was only
with the Cable Act of 1922 (ch. 411, 42 Stat. 1021, “Married
Women’s Independent Nationality Act”) that wives were able to
take on their own citizenship. But that Act did change the mean-
ing of Article II.
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country, it is necessary that a person be born of a fa-
ther!® who is a citizen, for if he is born there of a for-
eigner,'! it will be only the place of this birth, and not
his country.” Benjamin Franklin in his December 9,
1775 letter to Charles Dumas, an ardent supporter of
the American cause residing in The Hague, stated that
the Second Continental Congress was frequently con-
sulting the law of nations and Vattel which was needed
for constituting the new nation.'? Furthermore, other
historical evidence and Minor v. Happersett, among
other U.S. Supreme Court and lower court cases,

1% The Framers would have understood the reference to “fa-
ther” to mean the citizenship of both the father and mother, for
the wife acquired the citizenship of the husband. 1 William Black-
stone, Commentaries 442. See also Dred Scott v. Sandford, 60
U.S. 393, 476-77 (1857) (Daniel, J., concurring) (took out of Vat-
tel’s definition the reference to “fathers” and “father” and replaced
it with “parents” and “person,” respectively).

11 Jay would have considered anyone owing allegiance to a
foreign state or sovereign a foreigner. Black’s Law Dictionary 776
(4th ed. 1968) (defining “foreigner”)

12 https://founders.archives.govidocuments/Franklin/01-22-02-
0172.

18 This time-honored definition of a natural born citizen has
been confirmed by subsequent United States Supreme Court and
lower court cases such as The Venus, 12 U.S. (8 Cranch) 253, 289
(1814) (Marshall, C.J., concurring and dissenting for other rea-
sons, cites Vattel and provides his definition of “natives, or indi-
genes,” or who the Framers called natural born citizens); Inglis v.
Trustees of Sailors’ Snug Harbor (1830) (decided on the citizen-
ship principles of the law of nations and Vattel and not the Eng-
lish common law); Shanks v. Dupont, 28 U.S. 242, 245 (1830)
(decided on the citizenship principles of the law of nations and
Vattel and not the English common law); Dred Scott v. Sandford,
60 U.S. 393 (1857) (relied upon the law of nations definition of citi-
zenship and not the English common law definition of a natural
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confirm that Vattel’s definition became American com-
mon law and was incorporated into Article III “Laws of
the United States.” Rep. John Bingham (in the House
on March 9, 1866, in commenting on the Civil Rights
Act of 1866 which was the precursor to the Fourteenth
Amendment: “I find no fault with the introductory
clause, which is simply declaratory of what is written
in the Constitution, that every human being born
within the jurisdiction of the United States of parents
not owing allegiance to any foreign sovereignty is, in
the language of your Constitution itself, a natural
born citizen.” John A. Bingham, (R-Ohio) US Con-
gressman, March 9, 1866 Cong. Globe, 39th, 1st Sess.,
1291 (1866)).1

born subject) (Daniel, J., concurring) (specifically citing and quot-
ing Vattel and his Section 212 for the definition of “natives, or
natural-born citizens” and not the English common law); The
Slaughter-House Cases, 83 U.S. 36 (1873) (in explaining the
meaning of the Fourteenth Amendment clause, “subject to the ju-
risdiction thereof,” said that the clause “was intended to exclude
from its operation children of ministers, consuls, and citizens or
subjects of foreign States born within the United States”); Minor
v. Happersett, 88 U.S. 162, 167-68 (1875) (same definition with-
out citing Vattel); Ex parte Reynolds, 1879, 5 Dill., 394, 402 (same
definition and cites Vattel); United States v. Ward, 42 F.320
(C.C.S.D.Cal. 1890) (same definition and cites Vattel); United
States v. Wong Kim Ark, 169 U.S. 649 (1898) (quoted the same
definition of natural born citizen as did Minor).

14 John Jay considered the law of nations part of the “laws of
the United States.” Patrick J. Charles, Decoding the Fourteenth

Amendment’s Citizenship Clause: Unlawful Immigration, Alle-

giance, Personal Subjection, and the Law, 51 Washburn L.J., Is-
sue 2 (forthcoming Spring 2012) (citing The City Gazette and

Daily Advertiser (Charleston, S.C.), August 14, 1793, at 2, col. 1).
See Andrew C. Leaner, The Federal Principle in American
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This natural law/law of nations definition was also
confirmed by David Ramsay (1789), St. George Tucker
(1803), James Wilson (1792), Nathan Dane (1824), and
the early Congresses in 1790, 1795, and 1803.15 The

Politics, 1790-1833 (2001) (Shows that the Federalist considered
the Constitution has being grounded on natural law and the law
of nations and that it could be understood only in light of princi-
ples under those laws. Explains how the Federalist incorporated
the law of nations into American common law and considered that
law as part of the laws of the United States. Leaner thoroughly
examines how the Federalist looked to the law of nations and Vat-
tel to resolve many national problems with which they were faced
in the republic’s early years). The English common law continued
to have limited application in the states, but not on the national
level where it gave way to the supremacy of the national author-
ity. See also Seminole Tribe of Florida v. Florida, 517 U.S. 44
(1966) (J. Souter, dissenting) (the Founders were hostile to receiv-
ing English common law as federal law for “the political systems
of the new Republic”). Compare Smith v. Alabama, 124 U.S. 465,
478 (1888) (there is no “national customary law” apart from the
English common law which the states selectively adopted as local
law and did not abrogate by statute; only use the English common
law to assist in interpreting the Constitution if its “language” is
implicated).

5 Some other sources, among others, are John Locke (1689)
(a minor child follows the parents’ condition); Samuel von Pufen-
dorf (in 1691 he said the “Indigenae, or Natives” are born to “Cit-
izens”); Jaques Burlamaqui (in 1747 said citizenship belongs in
the founders of a society and to the children of citizens); Thomas
Jefferson (his 1779 citizenship laws were jus sanguinis based);
Alexander Hamilton (in Rutgers v. Waddington (1784) relied
heavily upon the law of nations and Vattel); and James Madison
(wrote to George Washington on October 18, 1787 that the con-
vention did not adopt the English common law); House Speaker
Langdon Cheves (1814) (gives Vattel’s citizenship definition); and
Pastor Alexander McLeod (1815) (same). See also V. Charles Ad-
ams (in his letter of February 17, 1794 to his father, John Adams,
quoted and cited Vattel for the proposition that treaties should in
general be respected among nations; rejected William Blackstone’s
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historical evidence that bears upon the question of how
the Framers defined a natural born citizen demon-
strates that there is no evidence that the Framers had
an expansive definition of an Article II natural born
citizen. It shows that they limited their definition to a
child born in the country to two parents who were its
citizens. It does not show that they included as natural
born citizens children born in the U.S. to alien parents.
In short, the dichotomy between a “citizen” of the U.S.
and a “natural born citizen” of the U.S. and the Ameri-
can common law definition of a natural born citizen
come from the law of nations. It They did not come from
the English common law.

3. David Ramsay

Founder historian, David Ramsay, in his, A Disser-
tation on the Manners of Acquiring the Character and
Privileges of a Citizen (1789), provides direct and con-
vincing evidence from the Founding period that the
Framers required citizen parents to produce a “natural
born citizen”® and that they did not simply take
the English common law “natural born subject” and

doctrine of indelible allegiance and adopted the rule of expatri-
ation that Vattel put forth in The Law of Nations at Sections
220-226. (https://founders.archives.gov/documents/Adams/04-10-
02-0007-0006).

6 The law of nations definition of a “natural born citizen” is
a combination of natural law (citizenship inherited from parents)
and positive law (citizenship acquired from place of birth) or oth-
erwise stated as the unification of jus sanguinis and jus soli at
birth which produces unity citizenship and natural allegiance
from the moment of birth. Vattel, Sections 212-17.
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substitute in its place a “natural born citizen.” He said
that after July 4, 1776, birthright citizenship as a “nat-
ural right” was preserved only for a child born to citi-
zen parents, that such “[c]itizenship is the inheritance
of the children of those who have taken part in the late
revolution; but this is confined exclusively to the chil-
dren of those who were themselves citizens. . . .” Id. at
6. He explained that there is an “immense” difference
between a British “subject” and a United States “citi-
zen.” He added that “citizenship by inheritance belongs
to none but the children of those Americans, who, hav-
ing survived the declaration of independence, acquired
that adventitious character in their own right, and
transmitted it to their offspring. . . .” Id. at 7. Ramsay
did not look to English common law but rather to nat-
ural law. As we can see, Ramsay required the future
“natural born citizens” to be children of citizens.

4. St. George Tucker

St. George Tucker, a highly influential founding
generation lawyer and jurist, known as America’s
Blackstone, wrote Blackstone’s Commentaries: with
Notes of Reference to the Constitution and Laws of the
Federal Government of the United States and of The
Commonwealth of Virginia (1803) [“Commentaries”].
Tucker’s purpose in writing his Commentaries was to
show that American common law was different from
English common law. Tucker’s definition of a “natural
born citizen” coincides with the law of nation’s defini-
tion and not with that of the English common law.
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On expatriation, Tucker criticized Blackstone for
maintaining that “universal law” dictated that such a
‘right did not exist. Tucker, in analyzing what that al-
leged “universal law” was, said that it would have been
the “law of nature and nations.” In explaining what
that “law of nature and nations” was, he looked to “di-
vine law,” the “law of nature,” and the “law of nations”
themselves. He then showed that these sources did not
support what Blackstone said. We know that expatria-
tion is tied to citizenship. It is therefore reasonable to
conclude that the Framers would also have looked to
this “universal law” as Tucker did and not Blackstone’s
English common law when they sought to define a
“natural born citizen.”

Tucker also specifically addressed what a “natural
born citizen” was by informing who had the “civil right”
to be elected President. He explained that the right to
be elected President was one of the most important
“civil rights,” “civil rights” were only possessed by citi-
zens who either inherited or acquired rights, and while
naturalized citizens acquired “civil rights,” only a per-
son born to citizen parents inherited them. He said
that naturalized citizens were forever barred from pos-
sessing the right to be elected President. Hence, the

“civil right” to be elected President could only be inher-
~ ited and not acquired. Since only a child born to citizen
parents inherited civil rights and the right to be elected
President could only be inherited, the civil right to be
elected President belonged only to a child who was
born to citizen parents. So only a person born to citizen
parents became a citizen not by naturalization. And
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only a person born to citizen parents was a “natural
born citizen” and therefore eligible to be President.
From Tucker’s explanation as to who possessed the
“civil right” to be elected President, we arrive at the
inescapable conclusion that a “natural born citizen”
could only be a child born to citizen parents.

5. James Wilson

Founder and Supreme Court Justice James Wilson
said that “a citizen of Pennsylvania is he, who has re-
sided in the state two years; and, within that time, has
paid a state or county tax: or he is between the ages of
twenty one and twenty two years, and the son of a cit-
izen.” James Wilson, 1st commentaries on the Consti-
tution (1792). Here we have Wilson referring to what
could only be a “natural born Citizen” as “the son of a
citizen.”

6. Nathan Dane

Nathan Dane, the Father of American jurispru-
dence, like Tucker, wrote on American law and demon-
strated how it differed from English statutory and
common law. Dane, after explaining how the English
common law and Calvin’s case defined who was a sub-
ject and who was an alien, demonstrated that the
United States did not adopt the jus soli rule, but rather
the jus sanguinis (right of blood) rule. Under both Eng-
lish and American common law, an alien could not in-
herit lands or estates. Dane concluded that a child born
in the United States to alien parents (an English
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father who married a U.S. citizen mother) was an alien
(“because this child follows the allegiance of its father”
and is thus English) and therefore could inherit in
England, but not in the United States. Given his role
in the Founding, in the adoption of the Constitution,
and his highly acclaimed treatises on American law,
Dane was in a position to know how the Framers de-
fined the new national citizenship of the United States,
including how they defined a natural born citizen. See
4 Nathan Dane, A General Abridgment And Digest
Of American Law, Ch. 131, art. 2, § 2-8, 698 (1824)
(“Abridgment”).

7. The Naturalization Acts Of Congress

The early naturalization acts passed by legislators
many of whom were Founders and Framers, are solid
evidence that the Framers defined a “natural born Cit-
izen” as a child born in the United States to citizen par-
ents. These acts!” did not provide that any person by
mere birth in the United States was a “citizen” of the
United States. There exists an article published by
“Publius” (probably James Madison), on October 7,
1811, in The Alexandria Herald, concerning the 1802
Act and the “Case of James McClure,” which shows
that at that time a child born in the United States to
alien parents was considered under the 1802 Natural-
ization Act and alien.'®*When commenting on the 1790

17 The Naturalization Acts of 1790 (1 Stat. 103), 1795 (1 Stat.
414), 1802 (2 Stat. 153), and 1855 (10 Stat. 604).

18 https://naturalborncitizen.files.wordpress.com/2011/12/
alexandria-herald.pdf.
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and 1795 Naturalization Act, Dane treated children
born in the U.S. to alien parents as aliens. Abridge-
ment, § 2, 698. With Congress exercising its naturali-
zation powers and passing that Act, all children born
in the United States to alien parents were made aliens,
for they could not rely on the English common law for
their citizenship. Hence, these Congressional Acts ab-
rogated any English common law rule that may have
prevailed in the colonies before the revolution and the
Constitution was adopted. Additionally, Congress only
gave to children born out of the U.S. to U.S. citizen par-
ents through naturalization the rights and privileges
of a natural born citizen. It did not nor could it through
naturalization make those children actual natural
born citizens. Hence, with respect to children born in
the U.S., it was the citizenship of a child’s parents
which determined whether the child was a citizen or
not. Even if the child was born in the United States, if
his or her parents were not U.S. citizens, the child was
nevertheless not recognized to be born a citizen and
had to naturalize derivatively or on his or her own.

The early naturalization acts tell us what a “natu-
ral born citizen” is by a process of elimination. The only
child that was not impacted by any Act of Congress
which bestowed citizenship on a child was a child born
in the country to citizen parents. This was a “natural
born Citizen” who did not need any Congressional Act
for his or her birthright citizenship and who was de-
fined under the law of nations and American “common-
law.” Hence, according to the early Congresses as is
expressed by it through the Naturalization Acts of
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1790, 1795, 1802, and 1855, only a child born in the
United States to citizen parents could be a “natural
born Citizen.” All other children, no matter where born,
if they could be U.S. citizens under any Act of Congress,
could only be under Congress’s naturalization powers
a naturalized citizen, either “at birth” or after birth.

II. Developments Surrounding the Fourteenth
Amendment Did Not Change the Meaning of
Natural Born Citizen.

A. Civil Rights Act Of 1866

Dred Scott v. Sandford, 60 U.S. 393 (1857) had held
that because slaves were property and therefore never
citizens, children born to freed slaves, and those born
to non-U.S. citizen parents, were also not citizens of the
United States. The Civil Rights Act of 1866 empowered
freed slaves to be U.S. citizens. Having lost all vestiges
of allegiance to any foreign power, slaves were not born
“subject to a foreign power.” Hence, they could qualify
for U.S. citizenship under the Act. Even though those
persons would have been born in the U.S., the Act did
not state that those persons were natural born citizens.
Rather, the Act only made citizen of those persons; it
did not make them natural born citizens. The Act did
not naturalize children born in the U.S. to alien par-
ents because unlike slaves and free blacks, those born
to non-U.S. citizen parents were born “subject to a for-
eign power,” i.e., those children inherited through jus
sanguinis the citizenship of their alien parents. Hence,
they did not qualify for U.S. citizenship under the Act.
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Through the Fourteenth Amendment, Congress only
required that, to be citizens, persons be born in the U.S.
while “subject to the jurisdiction thereof.”

B. The Fourteenth Amendment

To naturalize those children, Congress used the
Fourteenth Amendment and its “subject to the juris-
diction thereof’ clause. The amendment was needed
because under Dred Scott, slaves and their descend-
ants, whether free or not, were not considered as being
members of that community even though born on U.S.
soil and unlike the American Indians subject to the ju-
risdiction thereof. But the amendment only allowed
these slaves and their descendants to become a mem-
ber of the U.S. community by making them U.S. citi-
zens, i.e., those born on U.S. soil or naturalized and
subject to the jurisdiction thereof are U.S. citizens.

The intent and purpose of the amendment was to
provide equal citizenship to all Americans either born
on U.S. soil or naturalized therein and subject to the
jurisdiction thereof. It does not grant “natural born cit-
izen” status. It only confers “citizen” status, as that is
the exact word used by the Amendment itself and that
is the same word that appears in Article I, II, III, and
W of the Constitution. It just conveys the status of “cit-
izen,” and as we learned from how the Framers han-
dled the Naturalization Acts of 1790 and 1795, being a
“citizen” does not make one a “natural born citizen.”
The framers of the Fourteenth Amendment gave citi-
zenship from the moment of birth to all persons born
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in the U.S. and subject to its jurisdiction (not limited to
those born to U.S. citizen parents), but the best that
they could offer them was the status of a “citizen” and
not that of a “natural born citizen.” Hence, what fol-
lowed was the framers’ treating in the Amendment
those born in the U.S. while subject to its jurisdiction
and those naturalized in the U.S. the same by calling
them both “citizens” of the United States.

Also, there is no evidence from the Congressional
debates on the Amendment that the framers intended
to amend the meaning of an Article II natural born cit-
izen. We know that when Congress used the word “cit-
izen,” it did not mean to write “natural born citizen”
because if it did, then naturalized persons would be-
come natural born citizens. This result cannot be, given
that there has never been any doubt in the U.S. that
naturalized persons are not nor can they be natural
born citizens. There is no indication in the debate over
the citizenship element of the Fourteenth Amendment
that the framers were stating the definition of a natu-
ral born citizen in the amendment. The whole debate
was about who was going to be included as a “citizen”
of the United States, not who was going to be accepted
as a “natural born citizen” of the United States. There
is no evidence that the framers meant to treat those
new “citizens” of the United States as “natural born cit-
izens” of the United States. Even though Lynch had
proclaimed that a person born in the U.S. to alien tran-
sient parents was a natural born citizen and therefore
eligible to be President, not one person in either the
House or Senate supported that view or even said that
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a person who becomes a citizen of the United States
under the Fourteenth Amendment is a natural born
citizen and therefore eligible to be President.

The Fourteenth Amendment established “a floor
on citizenship.” Robinson v. Bowen, 567 F. Supp. 2d
1144,1145 (N.D.Cal.2008). The Amendment did not re-
peal or amend Article II’s natural born citizen clause.
The Fourteenth Amendment did not change the Amer-
ican common law definition of a “natural born citizen.”
It did not give “citizens” any new rights.!® The amend-
ment did not include “citizens” who are not “natural
born citizens” into the latter class. The Fourteenth
Amendment was passed only to give basic citizenship
to the former slave class and to make “citizens” equal
which did not include making them equal to “natural
born citizens” who are the only ones who are eligible to
be President and Vice-President.

The framers of the Fourteenth Amendment in-
serted into the Amendment the words “citizen” of the
United States. They did not use “natural born citizen”
of the United States. Congress would have known the
critical distinction between the two classes of citizens.
The Constitution itself makes the distinction in Article
IT: “No Person except a natural born Citizen, or a Citi-
zen of the United States, at the time of the Adoption of
this Constitution, shall be eligible to the Office of Pres-
ident.” We can see how the Framers carefully distin-
guished between the two classes of citizens. With this

¥ Minor, 88 U.S. at 171 (“The amendment did not add to the
privileges and immunities of a citizen”).
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dichotomy, we must conclude that the two classes of
citizenship had their own distinct and separate defini-
tions.

Our Supreme Court has recognized the difference
between these two clauses and especially as they relate -
to eligibility to be President of the United States. “The
President must not only be a citizen but ‘a natural
born Citizen.”” Sugarman v. Dougall, 413 U.S. 634, 651
(1973) (Rehnquist, J., dissenting). Additionally, the
First and Third Congress was also careful to distin-
guish between the two classes of citizens. With this
drafting history, the Congress that drafted the Four-
teenth Amendment would have known of the distinc-
tion that the original framers made between a natural
born citizen and a citizen of the United States. With
that knowledge, they chose “citizen” of the United
States rather than “natural born citizen” of the United
States.?°

The framers of the Fourteenth Amendment also
said “all” those who are born in the U.S. and subject to
its jurisdiction are “citizens” of the United States.
Given that they placed those born in the U.S. with
those naturalized in the U.S. in the same sentence,
they did not say and could not say that those citizens
were “natural born citizen.” First, they included natu-
ralized citizens in the entire group that they were

20 Congress later confirmed that the Fourteenth Amendment
only referred to a citizen and not a natural born citizen when it
added the following to 8 U.S.C. § 1401(a): “The following shall be
nationals and citizens of the United States at birth: (a) a person
born in the United States, and subject to the jurisdiction thereof.”
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declaring to be “citizen” of the United States which
clearly tells us that “citizens” of the United States
could not mean “natural born citizens.”

Second, if the framers had meant and wanted to
say that all persons born in the U.S. and subject to its
jurisdiction were natural born citizens, they could have
simply kept persons born in the U.S. and subject to its
jurisdiction in a separate class and said that they were
natural born citizens and then followed in a separate
part of the sentence or whole sentence that naturalized
citizens were “citizens” of the United States. But they
did not do that. They joined those born in the U.S. while
subject to its jurisdiction and those naturalized in the
U.S. in one sentence and treated them equally by say-
ing that they were both just “citizens,” not “natural
born citizens.” Hence, there can be little doubt that the
framers did not intend to define a natural born citizen
in the Fourteenth Amendment, but rather only a “citi-
zen” of the United States.

To maintain that the Fourteenth Amendment,
which uses “citizens” of the United States and not “nat-
ural born citizens” of the United States, defines a nat-
ural born citizen would write the natural born citizen
clause right out of the Constitution. Such an interpre-
tation of the Article IT and the Fourteenth Amendment
would give no effect to Article n’s natural born citizen
clause. Chief Justice Marshall explained in Marbury
that such an interpretation of the Constitution is inad-
missible. No U.S. Supreme Court case has held that the
Fourteenth Amendment defines an Article II natural
born citizen, including Wong Kim Ark. Both Minor and
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Wong Kim Ark determined that the Amendment does
not define a natural born citizen. Hence, showing that
one is a Fourteenth Amendment “citizen” is not suffi-
cient to demonstrate that one is an Article II “natural
born citizen.”

Despite Congress having abandoned the language
of the Civil Rights Act and replacing it with “subject to
the jurisdiction,” the Supreme Court in The Slaughter-
house Cases still applied the law of nations and Amer-
ican common law standard to U.S. citizenship of the
Fourteenth Amendment. Slaughter-House Cases, 83
U.S. 36, 73 (1872). (“The phrase, ‘subject to its jurisdic-
tion’ was intended to exclude from its operation chil-
dren of ministers, consuls, and citizens or subjects
of foreign States born within the United States.”) In
Minor, a unanimous U.S. Supreme Court defined the
Article II “natural-born citizen” class as part of its
analysis of whether Virginia Minor was a “citizen.” The
Court held that under “common-law” with which the
Framers would have been familiar,

it was never doubted that all children born in
a country of parents who were its citizens be-
came themselves, upon their birth, citizens
also. These were natives or natural-born
citizens, as distinguished from aliens or for-
eigners. Some authorities go further and in-
clude as citizens children born within the
jurisdiction without reference to the citizen-
ship of their parents. As to this class there
have been doubts, but never as to the first.
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Minor v. Happerset, 88 U.S. 162, 67-68 (emphasis sup-
plied).?! Minor explained that all members of the U.S.
were called “citizens.” It added that the children born
in a county to “citizen” parents were the “natural-born
citizens.” Here we see the difference between a “citizen”
and a “natural-born citizen,” with the latter coming
into being only by birth in a country to “citizen” par-
ents. Minor did not cite Vattel, but the Court’s defini-
tion of a “citizen” and a “natural born citizen” is
paraphrased directly from Section 212 of his treatise.
It was not taken from the English common law.??

When Minor said that “there have been doubts”
regarding whether a child “born in the jurisdiction” to
alien parents was a “citizen,” the Court was not ques-
tioning whether that child was a “natural born citizen.”
Rather, it was referring to whether that child was a
“citizen” under the Fourteenth Amendment. The Court

2! The Court’s definition of “natives, or natural-born citizens”
is a paraphrase of the definition of those terms found in, Emer de

Vattel, The Law of Nations, or Principles of the Laws of Nature,

Applied to the Conduct and Affairs of Nations and Sovereigns, bk.
1, c. 19, sec. 212 Citizens and natives (London 1797) (1st ed. Neu-

chatel 1758).

22 By this definition of a natural born citizen, Minor in effect
overruled Lynch v. Clark, 1 Sandf. Ch. 656 (N.Y. 1844), which re-
lied on the English common law to define a citizen of the United
States. The New York Legislature also rejected the Lynch deci-
sion when it passed the New York Code on citizenship of New
York which provided: “Sec. 5. The citizens of the state are:

1. All persons born in this state and domiciled within
it, except the children of transient aliens and of alien
public ministers and consuls.” Political Code of the
State of New York (1860).
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explained that even with the passage of the Fourteenth
Amendment, the question of whether children born in
the U.S. to alien parents were U.S. “citizens” remained
Hence, the Court did not disagree with The Slaughter-
house Cases statement. But the Court did not have to
resolve the question of whether the statement was cor-
rect, because Virginia Minor was born in the U.S. to
U.S. citizen parents. The Court explained that there
was never any doubt that children born in the U.S. to
U.S. citizen parents were “citizens,” themselves like
their parents. It explained that these were the “natural
born citizens.” Because there was no doubt that Vir-
ginia Minor was a citizen, that was sufficient for the
Court to move to the next part of its decision which
dealt with the question of whether being a citizen of
the U.S., the State of Missouri could not deny her the
right to vote.

The Fourteenth Amendment was part of the Con-
stitution when the Court decided Minor. So, when Mi-
nor said that the definition of a “natural born citizen”
was in the “common-law” and not in the Constitution,
it also meant that it was not found in the Fourteenth
Amendment. Given the Court’s definition, which in-
cluded citizen parents, clearly the Court did not rely
upon any English common law which did not include
such a requirement. Rather, the Court relied upon
American “common-law” which had its origins in nat-
ural law and the law of nations, as commented upon by
Vattel in Section 212.

The New Jersey Supreme Court in Benny v
O’Brien (1895), 29 Vroom (58 N.J.Law) recognized the
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problem that the Civil Rights Act of 1866 and the Four-
teenth Amendment made free blacks citizens of the
United States, but denied the same for children born
in the United States to white alien European parents,
but still found that such children were citizens of the
United States under the premise that if that were not
the case the Fourteenth Amendment did not make free
blacks citizens either. As we can see, those children,
like the children of freed slaves, needed naturalization
and the Fourteenth Amendment provided a way for
them to become citizens of the U.S. from the moment
of birth, although naturalized at birth.

The U.S. Supreme Court in Wong Kim Ark basi-
cally took up the same question that the New Jersey
Supreme Court decided in Benny. Wong Kim Ark held,
by resorting to the colonial English common law to in-
form on the meaning of “subject to the jurisdiction,”
that a “a child born in the United States, of parents of
Chinese descent, who, at the time of his birth, are sub-
jects of the emperor of China, but have a permanent
domicile and residence in the United States, and are
there carrying on business, and are not employed in
any diplomatic or official capacity under the emperor
of China, becomes at the time of his birth a citizen of
the United States.” Id. at 705. It did not overrule Mi-
nor’s American common law definition of a natural
born citizen. On the contrary, it approvingly cited and
quoted Minor’s definition of a natural born citizen and
its resort to the American common law to define it.
Wong’s holding did not mention “natural born citizen,”
let alone define it. It did not change the common law
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definition of a “natural born citizen” provided by Minor.
It only decided the Fourteenth Amendment question
left open by Minor.?

This case law demonstrates that there is no evi-
dence supporting an expansive definition of an Article
IT natural born citizen. It does not support including as
natural born citizens children born in the U.S. to alien
parents. This case law shows that there had been
doubts whether children born in the U.S. to alien par-
ents were U.S. citizens, but that those doubts were re-
solved by the Fourteenth Amendment and the decision
of Wong Kim Ark. The Court’s expansion of U.S. citi-
zenship to include children born in the U.S. to alien
parents did not affect the original and only meaning of
a natural born citizen which from the beginning of the
republic never changed.

III. Kamala Devi Harris Is Not a Natural Born
Citizen

Under Article II, to be a candidate for Vice Presi-
dent, Kamala Harris must be natural born citizen, not
just citizen of the United States. The constitutional
distinction between the two types of citizenship is that
a natural born citizen has unity of citizenship and

2 Defendant cites Tisdale v. Obama, 2012 WL 7856823, at
*1(E.D.Va. Jan.23, 2012) and Ankeny v. Governor of State of Ind.,
916 N.E.2d 678 (Ind.Ct.App.2009). We have shown that these
cases were not correctly decided. Defendant also cites Plyler v.
Doe, 457 U.S. 202 (1982) and INS v. Rios-Pineda, 471 U.S. 444
(1985). Both cases only addressed who are “citizens” under the
Fourteenth Amendment.
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natural allegiance. Jay, who wanted a “strong check” on
keeping foreign influence out of the office of commander-
in-chief, would not have allowed a person born to alien
parents to be eligible for the office of Commander-in-
Chief of the Military and President. The President and
Commander and the Vice-President need to have since
the time of birth unity of citizenship and natural alle-
giance to the U.S.

Kamala Harris was born in California in 1964 to a
father who was a citizen of Jamaica and a mother who
was a citizen of India. They were in the U.S. on a tem-
porary basis and on student visas to study at American
universities. Harris’ birth to non-U.S. citizen parents
caused her not to be born with unity of citizenship and
natural allegiance to the U.S. Her non-U.S. citizen par-
ents caused her to be born with allegiance not only to
the U.S., but also to Jamaica and India. Harris has
been since 1964 a “citizen” of the United States from
the moment of birth by virtue of the Fourteenth
Amendment. But not satisfying the constitutional
American common law definition of a natural born cit-
izen, i.e., a child born in the country to citizen parents,
she is not nor can she be a “natural born citizen.” Being
neither a “natural born Citizen,” [n]or a Citizen of the
United States, at the time of the Adoption of this Con-
stitution” she is not eligible to be either Vice President
and (or President) of the United States.
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CONCLUSION

Should the Court also reach the merits of the nat-
ural born citizen issue, it should conclude that Kamala
Harris is not a natural born citizen.

Respectfully submitted,

/s William J. Olson

William J. Olson
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Jeremiah L. Morgan
(D.C. Bar No. 1012943)
William J. Olson, P.C.
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Vienna, Virginia 22180-5615
(703) 356-5070
wjo@mindspring.com

Dated: November 9, 2020
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT C. LAITY, )
Plaintiff, §
V. ) Case No. 20-cv-2511-EGS
KAMALA DEVI HARRIS ;
Defendant. )

ERRATUM TO
U.S. ALLEGIANCE INSTITUTE
BRIEF AMICUS CURIAE
IN OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS

(Filed Nov. 10, 2020)

Movant U.S. Allegiance Institute hereby submits
an erratum to the amicus curiae brief attached to its
motion for leave to file. Due to a scrivener’s error, the
word “not” was omitted from the conclusion. As the mo-
tion for leave was filed only yesterday, the Court has
not yet ruled on the motion, and as no other substan-
tive changes were made to the brief, it is believed that
no party will be prejudiced by this revision.
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Jeffrey Adam Rosen

Acting U.S. Attorney General

950 Pennsylvania Avenue, NW

Washington, D.C. 20530-0001 December 23, 2020

Re: Information in the form of
Quo Warranto at Common
Law; Kamala Devi Harris

Dear Acting U.S. Attorney General Rosen,

I wrote a letter to your predecessor William Barr
dated August 13, 2020 requesting that the Department
of Justice seek a Writ of Quo Warranto against U.S.
Senator Kamala Devi Harris to prove that she is eligi-
ble to hold the office of Vice-President and/or Presi-
dent.

Kamala Devi Harris is not an Article II “Natural Born
Citizen” of the United States and therefore would not
be the bona-fide Vice-President of the U.S. Her attain-
ing to said offices would be unconstitutional and ultra
vires.

Kamala Devi Harris is currently being sued in the U.S.
Court of Appeals for the D.C. Circuit in U.S. ex rel, Rob-
ert C. Laity v. US. Senator Kamala Devi Harris, Case #
20-7109.

Currently the D.O.d. is defending Kamala Devi Harris
when it should be actively seeking the Writ of Quo
Warranto. The D.O.J. was first approached by me in
2008 with charges against Barack H. Obama alleg-
ing that he usurped the Presidency by fraud. Since
doing so there has been an onslaught of constitution-
ally barred persons attempting to usurp our nation’s
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highest offices. This is unconscionable and in the inter-
est of national security must be stopped now.

I ask that you reconsider this matter and act to seek
the Writ of Quo Warranto and other appropriate court
action to prevent Kamala Harris from usurping the
vice-presidency and/or Presidency. See attached letter
to William Barr dated 08-13-20.

/s/ Robert C. Laity
Robert C. Laity
43 Mosher Drive
Tonawanda, N.Y. 14150
Tel: (716) 260-1392
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The Honorable William P. Barr

Attorney General of the United States

via Brian A. Benczkowski

DOdJ Criminal Division

950 Pennsylvania Avenue, NW

Washington, D.C. 20530-0001 August 13, 2020

Re: Information in the nature of a
Quo Warranto at common law

Dear U.S. Attorney General Barr,

This letter constitutes a Petition to the United
States government for redress of grievances under the
provision of the first amendment of the U.S. Constitu-
tion.

It also requests that the Department of Justice seek a
Writ of Quo Warranto against Vice-Presidential candi-
date Kamala D. Harris, whom it is alleged by me is not
an Article II “Natural Born Citizen” of the United
States and therefore is constitutionally barred from
becoming President and/or Vice-President of the
United States.

In the name of the government, I seek a court order
requiring her to show cause as to her eligibility and
right to hold the office of Vice-President and/or Presi-
dent of the United States under Article II, Sec. 1,
Clause 5:

“No person except a natural born citizen
... shall be Eligible for the office of Pres-
ident”

-and under-
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The 12th Amendment to the U.S. Constitution:

“No person constitutionally ineligible to
the office of President shall be eligible
to that of vice-president of the United
States.

Your office was previously apprised of my concerns re-
garding a pattern of illegal usurpations and attempts
at usurpation of our presidency which started with
Barack Obama’s usurpation of the Presidency, by
fraud, in 2008.

I have previously contacted each and every U.S. Attor-
ney since then, including you, regarding this matter. I
went so far as to notify Eric Holder that Obama was
under formalized citizen’s arrest, by me, for treason
and espionage during time of war. He is not a Natural
Born Citizen of the U.S. He fraudulently and illegally
entered into the Presidency, during time when this na-
tion was at war.

That constituted the taking of a false oath, criminal
impersonation of a public official (DC Code) and trea-
son and espionage against the United States. This is-
sue at controversy will never be resolved by ignoring it
and by acquiescing to a blatant derogation of the Nat-
ural Born Citizen mandate requiring Presidents and
Vice-Presidents to be born in the United States to par-
ents who are both U.S. Citizens themselves. -Minor v.
Happersett, USSCt. (1874) Unanimous.

In the past (12) years alone there have been no less
then (8) ineligible candidates running for the Presidency



App. 60

who are not Article II Natural Born Citizens. They are
Barack Obama, who actually usurped the Presidency,
John McCain, Ted Cruz, Marco Rubio, Bobby Jindal,
Tammy Duckworth, Tulsi Gabbard and now Kamala
Harris. None of these people met the legal criteria of
being born in the U.S. to parents who were both U.S.
Citizens themselves. Current speaker of the House
Nancy Pelosi is complicit with Obama’s crime by hav-
ing fraudulently represented that Obama met all con-
stitutional requirements to be President.

Franklin Pierce said in his book “Federal Usurpation”,
D. Appleton and Co., ©1908 “Let there be no change by
usurpation, for this, may in one instance be the instru-
ment of good, is the ordinary weapon by which free gov-
ernments are destroyed”.

Barack Obama usurped the Presidency by fraud as did
Chester Arthur before him. John McCain conspired
with Barack Obama in 2008 to usurp the Presidency.
McCain was not an NBC either.

It was a bi-partisan subterfuge since neither were Nat-
ural Born Citizens of the United States. Obama’s birth
certificate has been proven to be a forgery. Chester Ar-
thur’s as well as Obama’s purported father, Barack
Obama, were both British Subjects.

For various reasons the other people herein mentioned
also do not meet the legal definition of Natural Born
Citizen.

“What excuses are offered for these usurpations?
Simply that the President though such usurpations
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were for the welfare of the American people. Good in-
tentions never justify usurpations of law .. . the con-
stitution was given to us as a guide of our action. It is
beyond the ingenuity of man to invent a justification
for its violation. The example of a President obeying
it’s mandates would contribute a thousandfold more to
the general good than ever can come from any sup-
posed benefit in its violation”-Franklin Pierce

Kamala Harris is the daughter of a British Jamaican
Father and an Indian (India) Mother. Although Ka-
mala Harris was born in the U.S. she was born to two
foreigners from two different nations. Kamala Harris
is NOT eligible to become President or VP.

Her usurpation of the Presidency or Vice-Presidency
would be a treasonous crime against “We the People”.

That there is now an obviously undeniable pattern of
usurpations makes those who continue to look the
other way, misprisioners of treason, espionage and fel-
ony.

I request that you respond to these concerns with ut-
most seriousness towards preserving our nation for
posterity and that you acknowledge that you have been
advised of these national security issues which de-
mand your immediate attention.

Robert C. Laity, Petitioner

43 Mosher Drive

Tonawanda, N.Y.

14150-5217

Tel: (716) 260-1392

Email: robertlaity@roadrunner.com
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CC: Donald J. Trump, President of
the United States of America
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Chief Justice John G. Roberts

Circuit Justice U.S.C.A.-D.C.

U.S. Supreme Court

1 1st Street, N.E.

Washington, D.C. 20002 January 20, 2021

Re: US, ex rel, Robert C. Laity PETITION FOR
v. Kamala Devi Harris, US EMERGENCY
Court of Appeals-DC Circuit PRELIMINARY
Case #: 20-7109 INJUNCTION
TO THE D.C.
CIRCUIT JUSTICE

Dear Chief Justice Roberts,

In your capacity as Circuit Justice for the U.S.
Court of Appeals for the D.C. Circuit, I hereby petition
the U.S. Supreme Court for an emergency prelimi-
nary injunction against Kamala Devi Harris. The
aforementioned case Laity v. Harris regards “an infor-
mation in the form of quo warranto at common law”
and asserts that Kamala Devi Harris is not an Article
I1, Natural Born Citizen of the United States. The U.S.
Supreme Court has opined multiple times in such
cases as Minor v. Happersett, that a “Natural Born Cit-
izen” of the U.S. is one born in the U.S. to parents who
are both U.S. Citizens themselves.

Kamala Devi Harris does not meet that criteria.
There is substantial likelihood of success on the merits
of the case. Substantial threat or irreparable damage
or injury to my freedom and liberty, as would result if
a usurper is allowed to remain in office, is imminent if
the injunction is not granted. The balance of harm
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weighs in my favor and the injunction would be in the
public interest.

I have alleged that a pattern of Usurpations of our
highest offices have occurred since 2008, again in 2012
by Barack Obama acting in concert with Nancy Pelosi
and Joseph Biden. Now in 2021. Kamala Devi Harris
has usurped the Vice-presidency of the United States.
Joseph Biden has now assisted two usurpers enter into
our highest offices, ultra vires. A Writ of Quo War-
ranto is extremely warranted in this matter. It is al-
leged that Barack Obama, Joseph Biden, Nancy Pelosi
and Kamala Harris are now all complicit with multiple
usurpations of the Presidency and/or vice-presidency,
by fraud, during time of war.

Robert C. Laity, Pro se
Plaintiff/Relator/Appellant

43 Mosher Drive

Tonawanda, NY, 14150

Email: robertlaity@roadrunner.com
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