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No. 20-1268
UNI_TED STATES COURT OF APPEALS FILED
] IXTH CIRCUIT
FOR THE SIXTH € Nov 12, 2020
. v DEBORAH S. HUNT, Clerk
JOELLEN MARY CROSSETT, )
Plaintiff-Appellant, ) : : :
) ON APPEAL FROM THE UNITED
v. ) STATES DISTRICT COURT FOR -
) THE WESTERN DISTRICT OF
EMMET COUNTY MI et al., )  MICHIGAN
: )
Defendants-Appellees )
ORDER

Béfore: GUY, KETHLEDGE, and NALBANDIAN, Circuit Judges.

\'_’

JoEllen Mary Crossett, a pro se Michigan resident, appeals the district court 'S or ¢

granting summary judgment in favor of the defendants in her civil rights action. This case h'”" .
~been referred to a panel of the court that, upon examination, unanimously agrees that oral argum_errr.'
is not needed. See Fed. R. App. P. 34(a). | B
In May 2018, Crossett filed her complaint against Emmet County, MI; Shenff Peter A
Wallin; Sheriff Deputies Cody Wheat and Fuller Cowell; Sheriff Deputy/Detectlve Wade Le_r_s_t,
Prosecutor James R.. Lmderman Assrstam Prosecutor Stuart Fenton; and Assmumt Proscx,utor
Michael H. Schuitema. Crossett’s complaint begins with events in March and April 2015, when
she began to raise objections to various Emmet County officials concemmg marijuana-related
searches and arrests of Naﬁve Arrr]c__ricans being conducted by local police and the Straits Area
Narcotics Enforcement Team (SATQE). Crossett’s objections included numerous .vQéiferqus
voicemails to Sheriff Wallin, including one in which she expressed that if his ‘;cock-suck’ing-;-pol_ig:e

fucks” entered her property, they would “be in fucking peril.” ‘A misdemeanor arrest.:-\:z_'«}é_irrant was:

APP A



No. 20-1268
2.

therefore issued by a magistrate judge on May 19, 2015, charging Crossett with the malicious use
of a telecommunications device, in violation of Michigan Compiled Laws § 750.540e. Sheriff
Deputies Wheat and Cowell therefore arrested her on May 23, 2015; she claimed that they
subjected her to various forms of excessive force and denied her medical treatment. She was later
charged and ultimately convicted of three counts of resisting arrest and obsiruction connected to
this arrest. | '

On January 13, 2016, Crossett was arrested by the trial court’s bailiff and briefly detained
after she was charged with additional counts of malicious use of a telecommunications dvévice——-—

- voicemails that she sent to the chairperson of the Little Traverse Bay Band of Odawa

Indians. During her defense against thg original resisting and obstruction charges, Crossett’s :
attorney indicated that she would plead not gﬁilty by reason of insanity, and the trial judge ordered
her to participate in a competency evaluation. She disagreed with counsel’s strategy and refused
to attend the evaluation, however, and the trial judge issued a bench warrant that resulted in her
arrest on April 28, 2016. , Crossett alleged that after she \;vas convicted, she suffered various
deprivations during her approximately six months of incarceration, including that she was denied
the use of oregano oil and a non-soy diet and was subjected to a strip search when one of her
cellmates was caught passing drugs to another inmate. ’ \
| Based on these allegations, Crosseit cl.aime.d that the defendants: (1) violated her First
Amendment right to free speech; (2) retaliated against her for speaking out; (3) unlawfully arrested
her on May 23, 2015, January-13, 2016, and April 28, 2016; (4) unlawfully imprisoned her
followingk:!_xqr _arrgst___s_u @qq_‘;ggm{ictioq_s; &) rr{;;liciq;xsly prosecuted her; (6) used excéssive farce
againét hef; @) féiled to intervene; (S) were deliberately indifferent to her medical needs;
(9) conspired to force her to plead guilty; (10) illegally searched her; (1 l)Mviolated her due process
rights; and (12) intentionally inflicted emotional damage upon her.
The defendants moved for summary judgment. A magistrate judge recommended that
summary judgment should be granted in favér of the defendants and that the complaint should be

dismissed. Over Crossett’s objections,‘ the district court adopted the report and recommendation
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and granted summary judgment in favor of the defendants. On appeal, Crossett disputés the district
court’s grant of summary judgment and reasserts her claims.

We review a district court’s grant of summary judgment de n_ox,lo. Huckaby v. Priest, 636
F.3d 211, 216 (6th Cir. 2011). Summary judgment is appropriate when “the movant shows that
there is no genuine dispute as to any material fact and the m‘o_vant is:?' entitled to juagment es a
matter of law.” Fed. R. Civ. P. 56(a). In resolving summary judgment .motions courts view the
evidence in the light most favorable to the non-moving party. See Matsushzta Elec. Indus. Ca V.
Zenith Radio Corp., 475 U.S. 574, 587-88 (1986). To state a claim under § 1983 a plaintiff must

estabhsh the depnvatlon of a right secured by the Constitution or laws of the United States caused

Ayby a person acting under the color of state law. See Sigley v. Clty of Parma Heights, 437 F.3d 527,
533 (6th Cir. 2006) (citing West v. Atkins, 487 U.S. 42, 48 (1988)). Although mentioning qualiﬁed
immunity, the defendants focus their arguments on the lack of a constitutional violation.
Emmet County
| Crossett first argues that Emmet County was not entitled to immunity as a municipality
because it had a custom and policy of allowing law enforcement to-conduct drug raids on citizens’
homes and that they failed to adequately train law enforcement officers. “A municipality may not
be held liable under § 1983 on a respondeat superior theory—in other words, ‘solely because it
employs a tortfeasor.”” D ’dmbrosio v. Marfno, 747 F.3d 378, 388-89 (6th Cir. 2014) (emphasis
in original) (quoting Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 69 1 (1978)). Instead, a plaintiff
must show that the _m'unieipaliq__had a “policy or cestom” that caused the violation of his rights.
Monell, 436 USJt694A _p,l_;j:ifint‘iff_veal_]rv_demonstrate that the muriici_pality had such a policy or
custom by provihg: “(lv).“t-he existence of an illegal official policy or legislative.enactment; (2) that
an ofﬁéiaf with final decision making authority ratified illegal actions; (3) the existence of a policy
of inadequate training or supervision; or (4) the existence of a custom of tolerance or acquiescence |
of federal rights violations.” Burgess v. Fi i.;'eher, 735 F.3d 462, 478 (6th Cir. 2013).

In order to show that Emmett County had a policy of inadequate training or supervision,

Crossett must show “(1) that a training program is inadequate to the tasks that the officers must
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perform; (2) that the inadequacy is the result of the [county’s] deliberate indifference; and (3) that
the inadequacy is closely related to or actually caused the plaintiff’s injury.” Brown v. Chapman,
814 F.3d 447, 463 (6th Cir. 2016) (quoting Plinton v Cty. of Summit, 540 F.3d 7459, 464 (6th Cir.
' 2008)). Deliberate indifference is shown if the county failed to provide adequate training in light
of foreseeable consequences that could result from the lack of instruction, or if the county failed
to act in response to repeated complaints of constitutional violations by its employees. See id.

The dlstnct court found that Crossett had not presented any evidence of a custom or pohcy, |
or an inadequate police training program, that caused her alleged injuries or would satisfy the

above dehberete-mdlfference standard. As discussed further below, the videos from the bodycams,_

| worn by Sheriff Deputies Wheat and Cowell do not support her alleged constitutional injuries a
during her May 23, 2015, arrest. See Czty of Los Angeles v. Heller, 475 U S. 796 799 (1986) (per
curiam). Moreover, Crossett directs her argument for a policy-or-custom claim at drug raids being
conducted by law enforcement against other citizens. She did not, however, allege that ker
constitutional rights were violated by any such drug raid. That her disagreement with these drug
raids was her motivation for leaving the threatening voicemails that led to her arrest does not -
change this analysis. Crossett failed to support a policy-or-custom claim against Emmet County
Prosecutor Linderman and Assistant Prosecutors Fenton and Schuitema

Crossett next argues that Prosecutor Linderman and Assistant Prosecutors Fenton and o
Schuitema were not entitled Yo absolute prosecutonal Immunity because they chose to pursue arrest |

warrants without probable cause She claims that these acts were outsxde the scope of their

- p:osecutonal duties and vxolated hcr constxtutlonal rights because they asserted in court that she o

was insane. Prosecutors have absolute immunity from liability under § 1983 when engaging in
activities “1nt1mately associated with the judicial phase of the criminal process,” such as 1mt1at1ng
a prosecutlon or seeking an arrest warrant. mbler v. Pachtman 424 U.S. 409, 430-31 (1 976); see
Howell v. Sanders, 668 F.3d 344, 349-50 (6th Cir. 20]2) “[I]mmumty allows a 'prosecutor to
exercise his independent Judgment in ‘deciding Wthh suits to bring and in conductmg them in

.court’ based on his duty to the public rather than on a fear of potential hablhty in a smt forv‘*-_"’
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damages.” Grant v. Hollenbach, 870 F.2d 1135, 1137 (6th Cir. 1989) (quoting Imbler, 424 U.S.
at 424-25). The motives of a prosecutor in initiating prosecution are irrelevant for purposes of
absolute immunity. See Eldridge v. Gibson, 332 F.3d 1019, 1021 (6th Cir. 2003).
Crossett has not shown that the prosecutors’ decisions to pursue arrest warrants, or to seek
a mental health evaluation after defense counsel asserted an insanity defense, were outside the
scope of their prosecutorial duties. She also does not show.that the prosecutors relinquished their
roles as advocates, and her claims that her arrests were without probable cause do not change this.
See Kalina v. Fletcher, 522 U.S. 118, 131 (1997); Howell, 668 ‘F.3d at 350-51 (holding that
_ prosgqggp;igl immunity does not hinge on whether the underlying warrant was supported by
préb;bly cause). Even if these actions were done out of malice, dr because the prosecutors thought
that Crossett was insane as she claims they did, that would not deprive them of absolute immunity.‘
Accordingly, the prosecutorial defendants were properly granted summary judgment.
Claims Against the Remaining Defendants
As an initial matter, the remaining defendants participated only in Crossett’s arrest and
subsequent detention on May 23, 2015. Crossett’s arrest and subsequent detention on January 13,
12016, for her threats to tribal leaders were carried out by the trial court bailiff at the order of the
trial judge, and Crossett did not present any evidénce that any 6f the remaining defendants were
involved in her April 28, 2016, érrest and detention for failing to attend the court-ordered mental
health evaluation. Accordingly, any claims connected to her January 13,2016, and April 28, 2016,
arrests and subsequent detentions were }‘)roperly dismissed. )
‘May 23, 2015, False Arrest, False Imprisonment, and Malicious Prosecutlon Claims
Concerning Crossett’s claim of false arrest and i imprisonment on May 23, 2015, she falled
to show that the arrest was without probable cause. To prevall on either a false-arrest or a false-
imprisonmeﬁt claim, a plaintiff must show that she was arrested without probable cause. See
Voytzcky v. Vill. of Timberlake, 412 F.3d 669, 677 (6th Cir. 2005); see also Wallace v. Kato, 549
uU. S 384 .388-89(2007). Probable cause exists when the “facts and circumstances [are] sufﬁcxent

to lead an ordmarlly prudent person to believe the accused was guilty of the crime charged.” Webb
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v. United States, 789 F.3d 647, 660 (6th Cir. 2015) (quoting MacDermid v. Discover Fin. Servs.,
342.F: 'App-’x 138, 146 (6th Cir. 2009)). The district court properly concluded that Crossett’s
Fourteenth Amendment due process claim concerning her May 23, 2015, arrest and detention was
subsumed by her Foutth Amendment claim. See Albﬁg_ht,y. Oliver, 510 U.S. 266, 273 (1994).
'Crosse'tt was, arr'ested': 'ﬁdr‘shaﬁt t‘o a misd'emeaner \yafifantj-requested by the prosecutor and
approved by a mag1strate Judge The ‘warrant: charged Crossett with- the mallcmus use of “a service
provided by a telecommumcations service provider, with intent to terrorize, fri ghten mtlmldate

threaten, harass, molest, annoy, or disturb the peace and quiet” “by threatening physical harm or

damage to any person or property” in violatior: of Mlchlgan Complled Laws § 750. 540e. The

messages Crossett left on Sheriff. Wallm s v01cema11 pamcularly the message lefton May 1,2015,
threatening to put into “peril” any police officers who came on her property, provnde the necessary
probable cause to support Crossett’s arrest. That she was not ultimately convicted of the charge
makes no difference. Her subsequent detention for less than two days did not v‘iol"ate_:the Fourth
Amendment. See Cty. of Riverside v. McLaughlin, 500 US 44, 56 (1991). The presence of
probable cause also defeats her claim of malicious prosecution. See Johnson v. Moseley, 790 F.3d
649, 654 (6th Cir. 2015).

Crossett likewise complained about her approximately six-monfh detention after she was

convicted of resisting, obstructing, and/or assaulting a police officer in relation to;'her_ May 23,

2015, arrest. The bodycam videos of the May 23, 2015, arrest show her resisting—including'

spitting into the face of one of the Sheriff Deputies—and establish that probable cause existed to

arrest her on those charges. Moreover, her subsequent convictions have not been invalidated, and -

thus any claim calling those convictions into question is barred. See Heck v. Humphrey, 512 U.S.

477, 486-87 (1994). Her false-arrest, false-imprisonment, and malicious-prosecution claims were
therefore properly dismissed.

Excessive Force and Failure to Intervene

Crossett next claimed that during the May 23, 20135, arrest Sheriff Deputy Wheat employed

excessive force against her and that Sheriff Deputy Cowell failed to intervene to protect her.

b
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Claims of excessive force during an arrest are analyzed under the Fourth Amendment’s “objective
reasonableness” standard. Graham v. Connor; 490 U S 386 388 {1989). This inquiry “requires
a careful balancmg of ‘the nature and quality of the mtrusron on the individual’s Fourth
Amendment interests’ agamst the countervallmg govemmental mterests at stake.” Id. at 396

‘ (quotmg Tennessee V. Garner 471 U S. 1, 8 (1985)). The vrdeos of the arrest provided by the
deputres body cameras clearly refute Crossett’s claims of excesswe force The force used was o -
more than necessary to restrain Crossett, and her claims that Wheat used a- “1eg-sweep” to throw'
her to the ground and that he maliciously hit her in the back of the head while she was on the

ground is not supported by the video evidence. A spltemask was placed over Crossett’s head. after o

she spit in the direction of Wheat s face “That mask was 1mmedrately adjusted and then removed ; e
when Crossett complamed of breathmg problems Crossett provrded no- evrdence to support | her
claims of excessive force, and summary judgment was properly granted in favor of the defendants.
Deliberate Indifference |

Crossett argued that Sheriff Deputies Wheat and Cowell were deliberately indifferent-to _

her: serrous medical needs during the May 23, 2015, arrest. See Brown, 814 F.3d at 465 (applymg_' '

the Eighth Amendment standard to pretrlal detameeS) A claim for the denial of adequate. medlcal o
| care has an objective and a subjectwe component. Johnson v. Karnes 398 F.3d 868, 874 (6th Cir.-
2005). To satlsfy the objective component, the plaintiff must allege a sufﬁcrently serxous medlcal' .
+ need. 1d. The subjective component is satisfied if the plaintiff alleges facts which “show that the
official being sued subjectively perceived facts from which to infer substantial risk to the prlsoner,'
‘that he did in factdraw the -inf_erence, ,and that he then disregarded that risk.” Id. '(quoting' Comstock TR
v. McCrary, 273 F.3d 693, 703 (6th Cir. 2001)). '

In this case, when Crossett began to complain about her heart condition and trouble.
breathing, Wheat and Cowell immediately asked her if she wanted an ambulance, and Cowell _:_
called for one. Wheat and Cowell cancelled the ambulance when Crossett’s yelling and
combativeness showed she was no longer in physical distress. When Crossett re-,as_se;tédher

desire for an ambulance, it was re-called. The officers then drove to meet the ambulance away




No. 20-1268
-8-

from Crossett’s home. This evidence does not show that either defendant inferred a substantial
risk to Crossett’s health and then disregarded that risk. Accordingly, this claim was properly
dismissed.

Crossett also argued that Sheriff Wallin was deliberately indifferent to her serious medical
needs during her approximately six-month period of incarceration because he did not allow her to
bring oregano oil into the jail to treat her various health conditions and did not provide her with a
no-soy diet. Her allegations do not show that she was refused treatment for her various ailments,
however, but instead that the jail refused to allow her to bring in outside substanées to treat herself.
_ Neltherdxd she present any evidence that her alleged conditions were sufficiently serious.
Mofeover, Crossett provided no evidence that Sheriff Wallin was-involved in the decision to deny
her permission to bring oregano oil into the jail or that he influenced her diet other than her
allegation that he was in (_:harge of the jail. Summaryjudgnient was properly granted on this claim.
Illegal Search

Crossett aséexted that she was illegally strip-searched while incarcerated at the Emmet
County Jail. VThe court considers three factors when evaluating the constitutionality of a strip
search: (1) “the écope, manner, and location of the search”; (2) “the need for the search, giving
due deference to the correctional officer’s exercise of her discretionary functions”; and.
(3) “whether the search was reasonably related to legitimaté penological interests by weighing the -
need against the invasion.” Sumpter v. Wayne Cty., 868 F.3d 473, 482 (6fh Cir. 2017) (quoting
Stoudemire v. Mich. Dep’t of Corrs., 705 F.3d 560, 572 (6th Cir. 2013)).

Crossett acknowledged that she was sitting with another inmate who had smuggled illegal
drugs into the jail and that she and a few other inmates were strip-séarched to determine if they -
had hidden any of those drugs on their persons. She does not demonstrate that these circumstances
did not justify a strip-search to ensure that she did not also possess illegal drugs. MoreoVer,_
Crossett has not shown that Sheriff Wallin had any personal involvement in the dcciéion to conduct

the strip search. This claim was correctly dismissed.
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First Amendment Claims

Crossett claimed that her arrests and incarceration prevented her from speaking out on
issues of public concern, i.e., her complaints about drug raids being conducted by the police in her
neighborhood. She claimed that the defendants retaliated against her in order to silence her speeéh.
To prevail on a First Amendment retaliation claim, “a plaintiff must show that (1) [s]he engaged
in protected conduct; (2) the defendant took an adverse action against h[er] ‘that would deter a
person of ordinary firmness from continuing to engage in that conduct’; and (3) that the adverse

action was taken (at least in part) because of the protected conduct.” Thomas v. Eby, 481 F.3d

... 434, 440.(6th Cir. 2007) (quoting Thaddeus-X v. Blatter, 175 F.3d 378, 394 (6th Cir. 1999) (en

banc)). Crossett fails to establish the necessary causal connection, however, because her May 23,
2015, arrest—the only arrest attributable to the remaining defendants—was caused by her
threatening voicemails and her actions during the arrest, which are not protected conduct. See
Virginia v. Black, 538 U.S. 343, 359-60 (2003) (noting that the states can ban threats of violence
under the First Amendment). “Because there was probable cause to arrest [Crossett], [her]
retaliatory arrest claim fails as a matter of law.” Nieves v. Bartlett, 139 S. Ct. 1715, 1723-25, 1728
(2019) (rejecting subjective approach and adopting the requirement that a plaintiff must plead and
prove the absence of pfobable cause to sustain a First Amendment retaliatory arrest claim).
Accordingly, summary judgment was correctly granted to the defendants on Crossett’s. First
Amendment claims. |
Infliction of Emotional Damage

- Cfossett claimed the inﬂi;:tion of emoﬁo;]‘alv daxﬁage due to the defendants’ actions; She
does not dispute the district court’s decision to evaluate the claim under Michigan law. To prevail
on a claim for the intentional infliction of emotional distress, Crossett must establish: (1) extrerhe '
and outrageous conduct by the defendant; (2) the defendant’s intent or recklessness; (3) causation;
and (4) her own severe emotional distress. See Dalley v. Dykema Gossett PLLC,788 N.W.2d 679,
694 (Mich. 2010). Extreme and outrageous conduct requires that the defendant’s conduct must

“go beyond all possible bounds of decency” and “be regarded as atrocious and utterly intoleréble

R
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in a civilized community.” Id. Crossett has failed to show that there was anything unconstitutional
or illegal—as discussed above—Ilet alone extreme and outrageous, about the defendants’ conduct.
Accordingly, summary judgment was properly granted on this claim.
Conspiracy |

_Crossett alleged that the deféndants engaged in a conspiracy to violate her rights and coerce
her into pleading guilty, in vioiation of 18 U.S.C. § 371. However, § 371 is a criminal statute that
does not create a private right of action. Sée, e.g., Cent. Bank of Denver, NA v. First Interstate

Bank of Denver, 511 U.S. 164, 190 (1994). To the extent that Crossett intended to bring a civil

‘conspiracy claim, she has not shown an underlying constitutional vi'o'lvation on which to base her

conspiracy claim, nor has she provided evidence of an agreement i)éi{v‘ecn co-conspirators beyond
her conclusory assertions. See Bickerstaff v. Lucarelli, 830 F.3d 3A88, 400 (6fh Cir. 2016).
Summary judgment on this claim was proper. |
Crossett argues for the first time in her reply brief that Michigan officials lacked
jurisdiction to arrest and prosecute her because she is an Indian on Indian lands. But we will not
cons__ide_r»a-rgumehts that are first raised in a reply brief because the defendants did not have a
chané_e to respbnd. See United States v. Johnson, 186 F. App’x 560, 564 (6th Cir. 2006); Aetna
Cas. & Sur. Co. v. Leahey Const. Co., 219 F.3d 519, 545 (6th Cir. 2000). o
Accordingly, we AFFIRM the district court’s judgment.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk.
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UNITED STATES DISTRICT COURT 77+ i it
WESTERN DISTRICT OF MICHIGAN

SOUTHERNDIVISION 7"
JOELLEN MARY CROSSETT,

Plaintiff,
S Case No. 1:18-cv-543

* HON.JANET T. NEFF

 Defendants.

OPINION AND ORDER -

Plaintiff, proceeding pro se, initiated this action under 42 U.S.C. § 1983 against Emmet
County and Emmet County officials, alleging twenty-four sépéi'rate”é'iiéims in a 267¥§aragrap'f1
complamt Plaintiff dliege's"Vidiafién'é of her rights under the First, Fourth, and Fourteenth
Amendments, “[a]s a direct and ptoxlmate result of the unlawful pohcles and acts of the
defendants™ (Compl., ECF No. 1 at PagelD.106). 'Defendants' filed a motion for st summary
judgtﬁéi‘it The matter was referred to the Magistrate Judge, who issued a Report and
Recommendation (R&R) recommendmg Defendants motion be granted and this case termmated
The matter is presently before the Court on Plamtlff’s objectxons to the Report and
Recommendation. In accordance with 28 U.S.C. § 636(b)(1) and FED. R. C1v. P. 72(b)(3)', the
Courf has p"efformedde novo consideration of those portions of the Report and Recommendation
to which objections have been made. The Court denies the objections and issues this Opinion and

Order.
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Objections to Backgrouﬁd -

As a threshold matter, Plaih_tiff begins by objecting to cc;rtain non—material»facts_ in the
“Background” section of the Report and Recommendation. Plaintiff argues that the Magistrate
Judge erred by “not resolv[ingj any of the issues of fact in Ms. Crosset’s favdr” nor ‘ééredit[i'ﬁ.g]
contradictory evidence” (Obj., ECF No. 48 at PagelD.757). Plaintift disagrees wnthhow mildly
the Magistrate Judge chgracterized Plaintiff’s action of pleading guilty (id.). Plaintiff disagrees

with the. Magistrate Judge’s use of the phrase' “refused to attend thé_ scheduled competency

‘hearings” (id. at PagelD.758). Plaintiff disagreeé with the Magistrate Judge’s"éﬂ'éraéié;iiation of

taking “prescribed” medication as a need to “treat herself” (id.). All four disagreements witﬁ thé
baci(ground section fail to demonstrate any factual or legal error in the Magistrate Judge’s analysis
or cpnclusi_on. This objection is t_hérefoye denied.
L 'D¢feﬁdant Emmet County

Turning next to the section of the Report and Recqmmendatjon addres‘_sing Plamtlff s
claims against_ Emmet County, Plaintiff argues the Magistrate Judge mlscharacterlzedPlamnﬁ’s
C‘_om‘p:laintva_s a mere contention (Obj., ECF No. .48 at PagelD.758). Plainyif_f statesthat _rsh‘cv:_
‘;‘C(_,’“t?‘d}s,_ more thgq_just a “failure to p;‘qpquy v_train_,‘ Dgfengn__ts_’: cochmgng the violation | gﬂ :‘1‘;1_95

rights by Emmet County,” and Plaintiff emphasizes that she “also sustained injuries because of

""‘fQfﬁcja_i":_mujn’ici‘p'al“ poticies’ _Qf_ Emmet {Cgunty” (id.). Plaintiﬂ' d_oes not demo'ns;trat_iéfi how the

al_fleggd_}mischaractgrization rev?_als any error in the Magistrate Judge’s a_nvalvy,sis. P

A Plamtlff also obje_cts_ to _the Magist_rate},lgdge’s finding that Plaintiff did not ‘,‘qstab_lish she
was injyx-ed as a result of [Defendants’] customs and policies™ (id. at PagelD.759). _Again, ‘
Plaintiff’s mere disagreement with the Magistrate Judge’s conclusion fails to identify any error in.

the Magistrate Judge’s analysis.

)
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" Plaintiff also argues that the Magistrate Judge erred when finding that ’Piaintiff did not
pr"é;,s'en't'dr identify any evidence that satisfied the deliberate-indifference standard (id.). Plaintiff
alleges "thalt the Magistrate Judge omitted Plaintiff's references to evidence that allegedly proved
the Cotinty’s liability (id. at PageID.758). Plaintiff’s argument lacks merit. There is no
requirement that a report and recommendation delineate each exhibit a magistrate judge reviews.
Further, Plaintiff does not specify any exhibits that the Magistrate Judge overlooked, nor has
plaintift identified any consequent erfor within the Magistrate Judge’s analysis. |

In sum, Plaintiff’s dbjections regarding the Magistrate Judge’s recommendation as to
Deféﬁdfaﬁt Eiﬁﬁet County aré denied.
II.°  Defendants Linderman, Fenton, and Schuitema

In regards to Defendants Linderman, "Fenton, and Schuitema, 'P]éintiff ‘argUeS thaf the
Magistrate Judge inébrfeét:ly” concluded they enjoy absolute immunity (Obj., ECF No. 48 at
PagelD.760). Plaintiff asserts that Deféndants “only ‘enjoy’ absolute immunity when théy uphoid
the law, not break it” (id.). Plaintiff's assertion is a mischaracterization of the Magistrate Judge’s
conclusion; The Magistrate Judge stated that **“state prosecutors are ébso_lﬁtely’ imnurie from civil
liability when acting Withi'n the scope of their prosecutorial duties,”” which includes Defendants’
decision to initiate'a.prqsécution ... (R&R, ECF No. 47 at PagelD.731). The Magistfété -Judg;e
éoncludcd that Plaintiff did not provide sufficient evidence to support her allegations (id.)
Plaintiff's objection is properly denied. |

“Next, Plaintiff challenges the Magistrate Judge’s statement that “[P] laintiff H’%is"preseﬁtéa :
absolutely no-e\?id.eﬁcé'td;s'u;)port such assertions” that “Defendants maae false statements or
;)therWis'e acted imgno.perl‘y as a part of the decision to issue the warrants in C]uestion"5 (Obj, ECF

No. 48 at PagelD.761). Plaintiff asserts she “sent plenty of evidence” (id.). However, Plaintiff

|3
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a'gai_n‘ mischaracterizes the Magistrate Judge’s statement inasmuch as the Magistrate Judge held -
that the provided evidence did not support Plaintiff’s allegations, not that Plaintiff failed to provide
any evidence atall. Plaintiff further obje‘c';ts to Defendants not providing any ev idence of ';_he_ir own
(id). However, defendants are not require-d to provide cyidence but may s-ﬁnply show that a
plaintiff cannot sustain her burden Qf proof. fFQr‘_t.hese:_rveaszor_\_s, this objection :-is,den'ied.
~ Plaintiff also argues that the Magistrate Ju@ge erred in : finding Plaintiff_ _.:_fai]e,_c._lf.,_: “to

distinguish against whom each of her various claims [were] asserted” (id. at PageID.760). Plaintiff
asserts thjatv she made the req_uir_ed distinction in her Rule 26 discovery documents (la') However,
even if the Court considered the assertions within the discovery materials as part of Plaintiff’s
initial Complaint, such would not change the»Magistrz'itcvjvuzigg:sﬁ »r?gommcnded_frg:_sult. Th¢
Magistrate Judge conc‘:vlude»,vd that Defendants,L_index_'man, Fenton, _andSchuitcmg,.vc’;quy;_gbsolute
immunity, regardless of Plaintiff’s specificity in the Complaint (R&R, ECF No, 473& PagelD.731).
This_objgctfqn is therefore denied. .

| ‘ Nex»t, Plaintiff disagrees with -the Magistrate Judge’s finding that “[d]uring her deposition
[Plaintiff concecjed that the only bas_is for her claims against these [D]efendants was that ‘they
sign_eq yvafrants”_f (SlC)(Obj, ECF No. 48 at ngelD.760). Plaintiff argues tha@_t_l}gsigneq warrants
<=weye not ‘backed up by probable cause” (id.). The Magistrate Judge addressed and rejected
Plaintiff’s probable-cause argument by stating “[t]his is not an accurate statement of law” (R&R,
ECF No. 47 at PagelD.;731, citing Howell v. Sanders, 668 F.3d 344, 350 (6th Cir. 2012)) The
Mag__istr.at_e‘__.l udge further clarified that ““the existence or nonexistence of probable cause, however,
| i:s nq_t__de_;tverminativve of whether absolute _i__minunity applies™ (id.). Plaintiff's disagreement with
the Mégistra§¢ J_udge’s analyéis does not serve to _ident;’fy any error therein. . This objection is

therefore denied.
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" IIL  False Arrest and False Imprisonment

Turning to Plaintiff’s false-arrest and false-imprisonment claims, Plaintiff argues that the
Magistrate Judge erred in concluding that false arrest and false irﬁpfisonment are “functionally
indistinct” (Obj., ECF No. 48 at PagelD.762). Plaintiff identifies the differing elements ofthe two
claims, but she fails to demonstrate any error in the Magistrate Judge’s conclusion that both claims

require the core element of probable cause. The objection is denied.

“Plaintiff also argues that the Magistrate Judge erred in finding that Defendants had probable
cause to arrest her (id. at PagelD.762-764). Plaintiff restates the alleged facts and her disagféement
with the Magistrate Judge’s conclusion, but she again fails to identify any alleged error to be
reviewed (id). The objectior} is denied.

Next, Plaintiff asserts she provided evidence that Defendants Wallin and Leist were
involved in her alleged false arrest on May 23, 2015 (id. at PagelD.762). The Magistrate Judge
granted summary judgment tojDefendantvs Wallin and Leist based on Plaintiff making “no factual
assertions” as well as the lack of ‘evidence pféseniiéd (R&R, ECF No. 47 at PagelD.732).
Therefore, even assuming such evidence was provided, Plaintiff’s 'é)bjectidﬁ is propetly 'd"e'nied"
inasmuch as she has not addressed the other basis for the Magistrate Judge's decision. B

Plaintiff disagrees with the Magistrate Judge’s finding that *. . . Plaintiff maliciously used
a communications device with the intent to threaten bhysic;al harm . . .>* (Ob;j., ECF No. 48 at
PagelD.763, quoting R&R, ECF No. 47 at Pagng.735). Plaintiff contends she did not threaten
an)’;"dne with physical harm and é’laini's no evidence has been provided to say otherwise (id.).
However, 'thé"Magis’tfafé’ Judge referenced evidence of three phone messages left by Plaintiff

(R&R, ECF No. 47 at PzigélD.73‘4-735). The objection is denied.

|5«
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Plaintiff also disagrees with the Magistrate Judge’s characterization of the alleged facts; -

particularly that she pleaded guilty at the January 13, 2016 hearing (Obj., ECF Ne. 48 at
PageiD.763-764). Plaintiff provides explanation for why she signed her guilty plea, but fails to

identify any factual error by the Magistrate Judge (id.). The objection is denied.

. Plaintiff also argues that the Magistrate Judge erred by finding Defendants. Wallin, W:ne__at,'

Cowell, and Leist were not involved with Plaintiff's errest (id. at PagelD.764). Plaintiff :efet;eneeg
all eged conduct by Defendants. surrounding the arrest, but fails.to demonstrate how Defendants
were involved in the actual arrest and subsequent detention. The objection is denied.

Plaintiff argues that the Magistrate Judge erred in_finding Plaintiff’s due process claims

were not cognizable (Obj., ECF No. 48 at PagelD.765). Plaintiffargues that there is a “prima facie

case” that lllustrates all four elements of the due process claim (id.). However, the Maglstrate
J udge properly concluded “where a pamcular Amendment prov1des an explicit textual source for

constitutional protection’ against government behavior, that Amendment is the basis for ass_e_ssmg

such claims” (R&R, ECF No. 47 at PagelD.738). Since the Fourth Amendment c_te_tim prgyidee_, '

the source of constitutional protection, a due process claim is not cognizable (id.). The objection
is denied.
IV. Useof Excessive Force and Failure to Intervene

- Plaintiff next addresses her claims for use of excessive force and failure. t0-~in'ter\'/ene.ﬂ

Plaintiff argues that Maglstrate Judge efred in finding Plaintiff “refused to exit her residence,”

Plaintiff was “actively resisting and pulling away™ during her arrest, and the vjdeo evidence failed

to reveal “use of excessive force” (Obj., ECF No. 48 at PagelD.765). Plaintiff disagrees with the

Magistrate Judge’s findings from the evidence, but Plaintiff fails to idenn{fy: any factual or legal

error in the analysis (id.). For these reasons, the objection is denied.



¢ Case 1:18-cv-00543-JTN-SJB' ECF No. 56 filed 03/16/20 PagelD.806 Page 7 of 10

v, “Malicious Prosecution

" 'With ‘regards to ‘Plaintiff's malicious-prosecution claim, Plaintiff disagrees with the
‘Magistrate Judge’s in/i:t‘:;afi;stat’elnent that “Plaintiff alleges that her decision, on January 13, 2016,
to plead guilty .. .” (SQ,ECF No. 48 at Page.lD.765; R&R, ECF No. 47 at PagelD.740). Plaintiff
fails to includt;, the ‘s:écbnd half of the Magist'rate Judge’s sentence which states “. . . was part of a
, conspiracy and constitutés malicious pros‘ecutior;” (R&R., ECF No. 47 at PagelD.740). To find
this fact, the Magistrate Judge referenced Plaintiff's initial Complaint, which inpludéa Plaintiff's
statement that on “January 13 2016 Defendants did arrest Plaintiff to further 'c()nspirac'yQto force
Plaintiff to blead guilty” (P1. Compl., ECF No. 1 at PagelD.110). Plaintiff does not reveal any

error by the Magistrate Judge.

' 'Plaintiff also argues that'the Magi strate Judge erred in determinin g that “thér‘e was probable -

cause to charge [P]lamtlﬂ’ (Obj., ECF No. 48 at PagelD. 765) Plaintiff's objectlon merely
reiterates her argument from previous sections. This objection is also properly denied.
VI.  Deliberate Indifference |

“Tiirning to the Magistrate Judge’s analysis of her deliberate indifference claim, Plaintiff
disagrées ‘with the Magistrate Judge’s statement that “Plaintiff concedes in her complaint that
following her arrest, Defendants Wheat and Cowell arranged for 4her to be examined by EMS
pé‘rSonne‘l .. .” (Obj., ECF No. 48 at PagelD.766; R&R, ECF No. 47 at PageID.743). 'Pvléiﬁﬁf‘f
provides a description of that day’s events, which includes her admission that Defendants Wheat
and Cowell contacted EMS for Plai‘nﬁff’s medical treatment (bbj., ECF No. 48 ét'"Pége]D'j7'66);
Plaintiff’s argumént includes no objection to the Report and Recommendation; 'thefefore, tﬁé

objection is denied.
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Plaintiff also disagrees with the Magistrate Judge’s statement that “Plaintiff argues.the ’_cgr_g‘;,ﬁ.f{;f“:'

she received at the hospital was insufficient” (Obj., ECF No. 48 at PagelD.767; R&R, ECF No.

47 at PagelD.744). Plaintiff denies bringing this claim, but Plaintj__f‘}fv‘;ag__:rfqg'_.W-i,th:the Magistrate "
Judge that her treatment at McLaren is irrelevant to the case at hand (id.). Smce this claim is moot,
the ob_je;tiQn is den}iﬁed.
Plaintiff does not ofherwise identify any alleged factual or legal error in the Maglstrate

Judge’s analysis of her deliberate indifference claim. .
VII Illegal Search

~ Plaintiff objects to the Magistrate’s conclusion that her illegal-search claim fail_sv“becg%g__se_:
she has not presented evidence” (Obj., ECF No. 48 at PagelD.768). Plamtlff‘s objection merely
reiterates her allégat:ions_an-d__fa‘i_ls__; to ,demqn_sty_a_te any fgéfual or legal error in the Magistrate

. ) _

Judge’s analysis of this claim. The obje_ctiqn is denicg_f’/

-

VIIL Violation of the Right of Free Speech -

Regarding her free-speech claim, Plaintiff objects to the MaglstrateJudgesﬁndmg that
c‘[}?llaintiff s complaint contains no allegations that [D]gfen_dgntg __,rl_r‘p_xj_e\/,_:gqte‘c:_l : Plamtlﬁ'” frqm
speaking out” and “Plaintiff has neither presented nor identified evidence that Defendants impaired
hgr_‘. right to speak out” (id.). Plaintiff agrees with the Magistrate Judge that the allegation was not
“included in her Complaint, and Plamtxff simply. prqyidgs a reason. for the omission (zd The
- legal error m the Magistratq_ Judge’s aﬁalysi_s. The objection is denied.

IX Retaliation
Regarding the Magistrate Judge’s aﬁalysis of Plaintiff’s retaliation claims_,‘_ Plaintiff argues

that the Magistrate Judge erred in finding that Plaintiff failed to specify Defendants’ unlawful-
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retaliation actions (Obj., ECF No. 48 at PagelD.769). Plaintiff argues that “she did sénd evidence
~ and information specifying each actor, evidence Exhibit #11, and 3, 4”'[sic] (id.). Exhibit 11 is
listed as “‘Arrest records, elements of claims,” but “Docuﬁents [were] Not Received for Exhibit
l-l’; (P1. Ex., ECF No. 34-1 at PagéID.S?al; Pl. Ex., ECF No. 34-5 at PagelD.580). Exhibits 3 and
4 are ‘videos labeled as “Voice mails”i_and “Cowell voice mail” (Pl. Ex., ECF No.‘ 34-2 at
PagelD.531; Pl. Ex., ECF No. 34-2 at PagelD.538-541). These exhibits also fail “to specify,
liowever, what actions any Defendant undertook which constitute unlawful retaliation” (R&R,
ECF No. 47 at 'PagélDL746). For these reasons, the objection is denied. .
Last, Plaintiff argues that the Magistrate Judge erred in concluding that Defendants Wa'llin;
Wheat, Cowell, and Leist acted lawfully (Obj., ECF No. 48 at PagelD.769). Plaintiff ég:;ih asserts
that the lack of probable cause for her arrest denotes unlawful behavior (id). This issue was
previously addressed. The objection is denied.
X Infliction of Emoﬁonal Damage
Regarding Plaintiff’s claim for intentional infliction of emotional distress (1IED), P]ainﬁﬁ'
argues that the Magistrate Judge erred in finding Plaintiff “neither identified [nJor presented
evidence which any reasonable person céu]d conclude satisfied this standard” (Obj., ECF No. 48
at PagelD.769). In analyzing Plaintiff's IIED claim, the Magistrate Judge correctly examined
whether Plaintiff established: “(1) extreme and outrageous conduct; (2) intent or recklessness: (3)
causation; and (4) severe emotional distress” ('R&»R, ECF No. 47 at PagelD.748, citing Ghannam
v. Weiss, 2013 WL 3025143 at *1 (Mich. Ct. App., June 18, 2013) (setting fonﬁh the test)). Plaintiff
makes conclusory statements that the “[tlhe entire case is é&}tre;]?\and outrageous” and

Defendants™ treatment of her was not “decent” (Obj., ECF No. 48 at PagelD.770). Conclusory

|92
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statements are not sufficient to demo_nstrate_any factual or legal error in the M’agist}rafe_.];_q_glge"s
analysis. The objection is denied.
XL . an’s_piracy. |

Last, Plaintiff g_e_n_erally object§ to the Magistrate Judge’s conclusion that her conspi_racy
claim fails (id.). Plaintiff wholly fails to identify any factu'al or legal error in the Magistrate Judge’s
ana!ysis of her conspiracy claim. Therefore, the ijection is denied.

. Acc.(.)'rd_i‘ngldy, thlS Court gdopgs the‘ Magistrate Jg‘dggv"_s_ Report angl_ Recommqpﬁg__tiqr; as the
Opinion of this Court. A Judgment will be ent_ered__ c_on_s_ist_cnt with this Opinion and -O_rdg_r. See
FED.R. C1v.P. 58. Therefore: _

_ITIS VHE_REBY ORDERED that the Objections (ECF No. 48) are DENIED and the
Re_pqrt_ and_:Recqm‘n?endqtionf_ of the 'Magistratc Judge (ECF No. 47) is APPROVED §1_nd '
ADOFTED as the Opinion of the Court.

IT IS FURTHER ORDERED that the Motion for Summary Judgment (ECF No. 30) is

i

Dated: March16,2020 . _/s/JanetT.Neff _
~ United States District Judge .
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
‘JOELLEN MARY CROSSETT, -
Plaintiff, - : ' Hon. Janet T. Neff
v IR e Case No. 1:18-cv-543
'EMMET COUNTY, etal.,
Defendants. /

REPORT AND RECOMMENDATION
This matter is before the Court on Defendants® Motion for Summary Judgment. . (ECF_
... No. 30) Pursuantto28 U.S.C. § 636(b)(1)(B) the undersxgned recommends that Defendants’ motion

_be granted and this matter termmated

BACKGROUND ‘

| Plaintiff initiated the present_actiori on M-éy 14, 2018; against Emmet Counlt.y"aa%d the

following Emmet County officials: Sheriff Peter Wallin; Deputy Cody Wheat; Deputy Fuller Cowell;

Deputy Wadé. Leist; Prosecutor James Lindcljmap; Assistant Prosecutor Stuart Fenton; and Assistant

~ Prosecutor Mvivcha_el Schuitema. (ECF No. .l). The details of Plaintiffs varibus _‘all.egations are

- explored in detail herein. Neverthelgss, the following allegations contained in Plaintiff’s,chqmplaini
i regrcscnt_g broad outline of her allegations.

. InMarch and April 2015, Plaintiff communicated with various Emme_t County officials

~to complain about objectionable_pol_ice-practicés specifically arrests and searches of Native Americans

suspected of Marijuana-related offenses by the Strants Area Narcotics Enforcement Team (SANE).

As part of her efforts, Plaintiff “called the sheriff several times.” On May 23, 2015, Plamtxff was

AtP E AHY a



arrested for “swearing on.the phoné.’-’ Plaintiff was subjected to excessive force during her arrest and .‘
denied medical treatment ifhmediately thereafter. P].aintiff was iater charged with three counts of
resisting and obstructing arising from her arrest.

During the course.of defending Plaintiff against these various charges, Plaintiff’s
attorney indicated that Plaintiff would plead not guilty by reason of insanity. In response, the trial
court ordered Plaintiff to participate in a mental competency examination. Plaintiff, however, did not
agree with her attorney’s strategy and refused to attend the scheduled competency hearings. As a
result, Plaintiff was later charged with contempt of court. Following a jury trial, Plaintiff was
convicted of all three counts of resisting and obstructing, but was later acquitted of “swearing oﬁ the

b3

phone.” Plaintiff was sentenced to serve nine months.in Jaﬂ During her incarceration, Plaintiff’s
requ¢§ts'for a soy-free diet and to treat herself using oregano oil were denied.

Plaintiff asserts twenty-four (24) claims in this matter: (1) violation of the right to free
spegch; (2) retaliation; (3) unlawful arrest (three counts); (4) unlawful imprisonment (4 couﬁts); )
mali/cious prosecution (4 counts); (6) use of excqﬁsiVe force; (7) failure to intervene; (8) deliberate

-indifference (two.counts); (9) conspiracy; (10) illegal search; (11) violation of due process (four

counts); and infliction of emotional damage. Defendants now move for summary judgment. -

LEGAL STANDARDS
Summary j’udgxﬁent “shali” be granted “if the movant shows that there is‘fio' genuine
dispute as to any material fact and'the movant is entitled to judgment as a méttef' of law.”” ch R.
Civ. P. 56(a). A party moving for sumrﬁary judgment can satisfy its burden by demonstratihg' “that
- the respondent, having had sufficient opportunity for discovery, has no evidence to support an essential

element of his or her case.” Minadeo v. ICI Paints, 398 F.3d 751, 761 (6th Cir. 2005). Once the

2-
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~ ‘moving party demonstrates that “there is an absence of evidence to support the nqnmovihg_ party’s
‘case,” the non-moving party “must identify’ specific facts that can be established by admissible

evidence, which deménstrate a genﬁiﬁe-i'ssu_e for trial.” Amini v. Oberlin College, 440 F.3d 350, 357
“(6th Cir. 20065. )

‘While the Court must view the evidence in the light most favorable to the non-moving
party, the party opposing the sﬁmmary judgment motion “must do more than simply show that there
is s;)me'metaphysical doubt as fo the material facts.” Amini, 440 F.3d at 357. The existence of a
mere “scintilla of evidence” in support of the non-moving party’s position is insufficient. Daniels v.
Woodside, 396 F.3d 730, 734-35 (6th Cir. 2005). The non-moving party “may not rest upon fhis]
mere allegations,” but must instead present “significant probativese;vidence” éstablishing that “there is
a genuine issue for trial.” - Pack v. Damon Corp.;; 434 F.3d 810, 813-14 (6th Cir. 2006).

Moreover,‘ the non-moving party cannot defeat a broperly -supported ‘motion for
summary judgment by “éimply arguing that it relies solely or in part upon credibility determinations.”
Fogerty v..MGM Group 'Holdings Co’ip.-, Inc., 379 F.3d 348,353 (6th Cir. 2004). Rather, the non-

- moving party “must be able to point to some facts which may or will entitle him to ju'dgtﬁent», or refute
the proof of the moving party in some material portion, and. . .may not merely recite the incantation,
‘Credibility,” andahave a trial on the hope that a jury may disbelieve factually uncontested proof.” Id.

- at 353-54. - In 'sum, summary judgment is appropriate “against a party who fails to make- a‘showing

." sufficient to establish the existence of an element essential to that party’s case, and on which that party

will-bear the burden of proof attrial.” Daniel.g, 396 F.3d at 735. -
| “ .+ While a-moving party without the burden of proof need only show that the opﬁdnent

cannot sustain his burden at trial, a moving party with the burden of proof faces a * substantially higher

-3-



hurdle g Arnett V. Myers, 281 F.3d 552, 561 (6th Cir. 2002). . Where the m‘ovingapar_t_-y .has the burden,

. “his showmg must be sufficient for the court to hold that no reasonable. trler of fact could find. other "

than for the. moving party * Calderone v. United States, 799 F 2d 254, 259 (6th Cir. 1986). . The
Sixth Circuit has emphasized that the party w1th the burden of proof “must show the record contains

evxdenoe satisfying the burden of persuasnon and that the evidence is so powerful ‘that no reasonable

_]ury would be free to disbelieve it.”. Arnett, 281 F.3d at 561.. Thus, summary Judgment in favor of

- the, party thh the burden of persuasion ! “1s mappropnate when the evidence is susceptible of. dlfferent
interpretations or inferences by the trier of fact.”, Hunt v. Cromartie, 526 U.S. 541, 553 (1999). -
L- . Defendant Emmet County -

- Invoking 42 U.S.C. §:1983, Plaintiff seeks to-hold:Emmet County liable-for violating
her.rights, . Specifically, Plaintiff appears to contend that the violation.of her rights was caused by

' .Emmgt},_Cf;,_o,unty’s.failure to properly train:‘Defendants. -
| Section 1983 is the means by which “persons” who violate the constitutional rights of

o_thér_s__;;_;:cgn__s.;_‘be_v;held- accountable. See 42 U.S.C. § 1983... While “municipalities and other local

' v_._viggygpp;g___e;gtalgbodies?z.’»_ﬁaxe considered “persons” under § 1983, Emmet County cannot be-held liable
under§1983 solely bé_caus_e it employs a tortfeasor. Board.of ¢ounty Commissioners.-of -Bryan

' »C(_)u__sfzty; «Oklahoma v. Brown,. 520.U.S. 397, 403 (1997). To impose: liability on Emmet County,
;,R.ljaj,_r}tifﬁ;must;..establish- that she:suffered a-constitutional injury- as a result of “official municipal

policy.” Connick v. Thompson, 563 U.S. 51, 60 (2011). Official municipal policy includes “the

decmons of a government’s. lawmakers, the acts of its policymaking officials, and practices o

‘ pcg__sjjs_tent.anc_i__wi_despreadVas to - practically have the force of law.”. Id. at 61. -While -a -local

-4-
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“goveininent’s -decision not to train its employees regarding their legal duty to avoid” Yidlating

* individual’s rights “may rise to the level of an bﬂicial ngernmental policy for purposes of §1983,”a
municipality’s culpability for a deprivaﬁon of rights “is at its most tenuous where a claim turns on a
* failure to train.” Ibid.

To prevail on her claim, Plaintiff must demonstrate that the County’s failure to train its
employees constitutes “deliberate indifference to the rights of persons with whom the [untrained
employees] come into contact.”  Tbid. - Because liability, under § 1983, for failure to train constitutes
 a'finding that a municipality "‘d'ec'iaed' to violate the Constitution,” the law imposes a “strict standard
of fault, requiring proof that a muﬁicipal actor disregarded a known or o‘bvlious consequence of his
action.” Brown v. Battle Creek Police Department, 844 F.3d 556, 573 (6th Cir. 20]'6) (c'iiation
* omitted). This standard can be satisfied in either of two ways: (.1) by demonstrating there exisfs a

' patféfn' of similar constitutional violations by untrained employees, or (2) by demdnstrating “a"éihgle

‘'violation of federal rights accompanied by a showing that [the municipality] has failed to train its
- emplbyéés to handle recurring situations presenting an obvious potential” for :constitutionél"\}idléition.
Shadrick v. Hopkins County, K., §05 F.3d 724, 739 (6th Cir. 2015) (C‘itaﬁon omitted). -

' Plaintiff has neither preséﬁted nof identified any evidence which satisfies this st‘aiﬁdard.
‘Accordingly, the undersigned recommends that Defendant Emmet County is entitled fo summary
" judgment. |
CIET T - ‘Defendants 'Lihderman, Fenton, and Schuitema
“In her complaint, Plaintiff fails to distinguish against whom each of her vaifidd‘s"éiéims
o is"a's."sérted, instead asserting in"each claim that “defendanfs” violated her rights. Moreover, fhé_ nature -

of héf afleged claims against prosecuting attorneys Linderman, Fenton, and Schuitema is not 'ép;r;a{rent
MY ] .

5.
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. from the factual allegations in her complaint. During her deposition, however, Plaintiffgonqed‘cd;that
the only basis for her claims against these defendants was that “they signed warrants.” (ECFNo 30-
4 at Page[i).405).

It is well understood that “state prosecutors are absolutely immune from éivil, liability
‘when_ac_’:__ti‘ng within the scope of their prosvccu:gorialv duties.” Howell v. Sanders, 668 F.3d 344, 349

(6th Cir. 20 12) (citing Imbler v. Pacﬁtman, 424 U.S. 409, 420 (1976)). Thc assessment ofwhe,thcr a
prosecutor was acting within the scope of his duties and, therefore, entitled to 1mmumty, turns on
whether the prosecutor’s actions were “mtlmately associated with the judicial phase.of the criminal
p_rqccss’f_ or whether instead the prosecutor was “merely giving legal advice or. ;_my_estigating.”
Howell, 668 F.3d at 349-50.

- While a prosecutor is not entitled to immunity if she advises the _polic_e{.c\i}_u_ring the
,investigatgry phase of the proceedings, she is entitled to immunity based on her “decision to mmate a

- prosecution, including the decision to file a primihal complaint or seek an arrest warrant.” . Howell,

~ 668 F.3d at 351. Here, Plaintiff’s claims against these Defendants are based on nothing more than
 their alieged decisions to authorize Wénfants, for Plaintiffs arrest. As to such claims, Defendants

B ¢nigy absolute immunity. _Plain.tiff argues that D.efendants are not entitled to immunity because there
did not exist jpr‘o_}jable._causg to arrest her.. ThlS is not an accurate statement of the law. - Id_ at 350
(“the existence or nonexistence of pr})bable cause, however, is not determinative of whether .g?sglute
immunity applies™). As for Plaintift’s‘arvgutil-je,nts__._thatDefe.nda.nt_s madﬁ,,falsé._statements or otherwise

__ac_t__ed :‘_‘i:r:np;ope__rl!y as part of their decision to issue the warrants in que_stion, Plaintiff has presented
at‘.)‘sg!_gt‘ely, no evidence to support such assertions. Accordingly, the undersignqq:1feqqmp}_§ans‘_ﬁthat -

Defendants Linderman, Fenton, and Schuitema are entitled to summary judgment. . . ..

-
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“fIL- ~* " False Arrest and False Imprisonment
] While Plaintiff asserts separate claims for false arrest and false imprisonment, such
claims are functionally indistinct, as both consider whether an individual was detained in the absence
of probable cause. See; e.g.;- Manuel v. City of Joliet, Illinois'; 137 S.Ct. 911, 917-20 (2017) (whether
" an‘individual is challén”ging'his initial arrest or continued detention thereafter, the dispositive issue in
" both circlimstances is the presence or absence of probable cause); Wolgast v. Richards, 389 Fed. Appx.
494,501 (6th Cir., Aug. 9, 2010) (with respect to “Fourth Amendment false-imprisonmént and
* unlawful-arrest claims[,] {t]he presence of probable cause would defeat each of these constitutional
' ‘cla'ir'n's”)’. ~ With respect to these various claims, Plaintiff alleges that her rights were violated on four
separate occasions, each of whicil is examined separately below.
A.  May 23,2015 'fAnéét and Subsequent Detention
Plaintiff alleges that on May 23, 2015, Defeﬁdants Cowell and Wheat arrived at her
" residence and arrested her “for swearing on the bhone.” (ECF No. 1 at*PageID;s7-92); Plaintiff
' ﬁ;rtherivalleges that following her arrest she was unlawfully “confined in jail for two days when they
had no probable cause to arrest her.” (ECF No. 1 at PageID.108). -
* With respect to these claims, Plaintiff makes no factual assertions 'aééihst Defendants
Wallin or Leist. Likewise, in response to Defendants’ motipﬁ, Plaintiff has neither presented nor
~ identified evidence indicating that Defendants Wallin or Leist were involved in’ this incident.
~ Accordingly, Defendants Wallin and Leist are entitled to summary judgméntQ-‘ See Rodriguez v. City
of Cleveland, 439 Fed. Appx. 433,457-58 (6th Cir., Aug. 26, 2011) (liability in a § 1983 action “must

~be ‘based on active unconstitutional behavior and cannot be based upon a ‘mere failure to act’ or the



‘mere right to control employees’”). Defendants Cowell and Wheat are also entitled to sumﬁlary
judgmént, albeit for a di‘fferent reason.
The Fourth Amendment prohibits unreasonable seizures. See U.S. Const..amend. IV.
__An arrest is reasonable for Fourth Amendment purposes if the arresting officer had probable cause to
believe that a criminal offense has been committed. See Graves v. Mahoning County, 821 F.3d 772,
776 (6th Cir. 2016). To prevail on her unlawful arrest claim, therefore, Plaintiff must establish that
_ Dgfenc!a_nts_ Cowell and Wheat lacked probable cause to arrest her. Ibid,, see also, Robertson v.
Lucas, 753 F.3d 606, 618 (6th Cir. 2014). An arrest accomplished pursuant to a facially. Qaljd:warrant
~ defeats an unlawful arrest claim unless the officer knew that th_‘eb arrest warrant was issued. without
probable cause. Robertson, 753 F.3d at 618. :
Plaintiff was arrested .-pursuant to an arrest warrant which was issued by a magistrate
) ju_dgg_: on _May 19, 2015. (ECF No. 30-5 at PagelD.432). The warrant to arrest Plaintiff was issued
. pursuant to.a misdemeanor complaint charging Plaintiff with malicious use of telecommunications
N gery_iccs ir__l_ violation of Michigan Compiled Laws § 750.540e. (ECF No. 30-5 at PagelD.431).
Plaintiff does not allege that the arrest warrant was facially invalid,. but in_stead‘ argues that tt;egggzdid
._t‘lot'_‘__ex_ist*ptobable cause to arrest her. This argument fails for two reasons. First, there did exist
probable cause to arrest Plaintiff and, second, even if the Court assumes that pro,baﬁlc_ cause: was
_ lacl;in g, Plaintiff has presented no evidence that Defendants Cowell or Wheat knew such was the case.
| Under Michigan law, it is a crime to mahclously use any. service provxded by a
‘telecommumc;,atlons provnder with the intent to mt1m1date threaten, or harass another person by
_‘t;hrga}tenmg_’ physical harm or damage to any person.’_’ See Mich. Comp. Laws § ’_750,54()_@(_1 )(a).

When assessing whether this provision has been violated, “the focus is on the [speaker]” not “the
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“Tistener’s subjective perceptions.” People v. Taravella, 350 N.W.2d 780, 784 (Mich. Ct. App. 1984).
- Accordingly, it is “the malicious intent with which the transmission is made that establishes the
criminality of the conduct.” Ibid.

Probable cause “is established by a reasonable ground of suspicion, supported by
circumstances sufficiently strong in the@selves to warrant a cautious person in the belief that the
accused is guilty of the offense charged.” Peterson Novelties, Inq., v;"C‘iiy o]; Berkley, 672 N.W.2d |
35], 362 (Mi_ch Ct. App. 2003). Probable cause “is a commonsé;lse concept dealing with practical |
consideratibns of everyday life that must be viewed from the perspective of reasonable and prudent
persons, not legal technicians.” Id. at 362-63. The probabl’e cause standard articulatcd under federal
law is, practically speaking, indistinct. | Seef e.g., Rodriguez v. City of Cleveland, 439 Fed. Appx. 433,
452 (6th Cir., 'Aug. 26; 201 1) (probable cause f‘njeans facts and circumstan'cesw_ithin'g' the officer’s
knowledge the}tv are su‘ﬁ_‘lci_elntto ‘warrarit a prudent person, or one of reasonable caution, in believing,
in the circumstances shown, that the suspect has committed, is committing, or is about to commit an
roffen»se”).

 Plaintiff was chargéd with violating Michigan law based on a series of telephoﬁe
méésages Plaintiff left for Defendant Wallin. Defendants have submitted the recordings of these
communications. A review of such makes clear that probable cause existed to charge Plaintiff v‘vith.
malicious use of telecommunication services. On April 9, 2015, Plaintiff left a v01cemall message
- for Defendant Wallin in which she stated, in relevant part, the following:
" Pete Wallm what in the fuck are you doing? Why are you letting

- SANE arrest Native American women on the reservation when they’re -
using a legal medicine. . .1 warned you and I warned you.

(ECF No. 30, Exhibit C).
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Later that day, Plaintiff left another voicemail message for Dcfccdant Wallin regarding
thc_! gll_cged arrest of a Native American woman. In this message, Plaintiff stated, in rclevan,t__ part, the
following:

~ Why is SANE still in the county harassing Indians?. . .Shame on you for
not serving and protecting Indians on our own reservation. . .I want to

know why you’re letting that happen. Your job is to serve and protect o
me. _

(ECF No. 30, Exhibit C).

On May 1, 2015, Plaintiff again left a voicemail message for Defendant Wallin
regarding the arrest of two of Plaintiff’s neighbors. In this message, Plaintiff stated, in relevant part,
the following:

If you guys come to my house, be prepared. Do you understand me?

I'will do what it takes to preserve my property. If your fucking SANE

officers come to my house, they can be in peril. Do you understand

me?. . .If your cock-sucking police fucks come to my house, they better

be prepared. . .If you come to my house you will be in fucking peril.
Understand me you cocksucker

‘ (ECF No. 30, Exhibit C).

While certam aspects of Plaintiff’s yoiccmail rcessages concern legitimate matters of
Rublic concern, a reasonable_ and prudent person could nevertheless readily conclude that P}l‘gvintiff
,mavl».icious_l.y us_cd a commu_nication device with thc intent to threaten physical harm or ‘cbi}'cll_‘mAaigc to
, others___.: _S.im'ply put, there existed probable cause to charge Plaintiff with malicious_ usc”of a
telecorcmunications service and, thcrefore, pr’obablc cause to arrest PIaint_iff on May 23, 2(_)]5.
Likewise, Plaintiff’s subsequent two -day detention did not violate the Fcurfh Amendment.
Accordingly, the >undersign'cd recommends that Defendants quell and Wheat are entitled to summary

Jjudgment as to Plaintiff’s false arrest and false imprisonment claims.
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B. January 13, 2016
With respect to this event, Plaintiff alleges the following. On Ja_nuaryv 13, 2016,
Plaintiff arrived at the Emmet County Courthouse to meet with her attorney prior to a scheduled court
proceeding. (ECF No. 1 at PagelD.96-97). | Prior to the start of the proceeding in question, Plaintiff
signed ’ah"unidentiﬁed document provided to her by her attorney. (ECF No. 1 at PagelD.96-97). - |
Plaintiff then appeared before a district judge who informed Plaintiff that because she had agreed to
plead guilty she was under arrest. (ECF No. 1 at PagelD.97). The judge theﬁ instructed the bailiff
to take Plaintiff into custody. (ECF No. 1 at PagelD.97). Plaintiff alleges that follbwing' her .
 unlawful arrest, she was uni'awfully “confined at jail for several hours.” (ECF No. 1 at ‘PageID.l-O‘)).
While not entirely clear, it appears that this encounter concerned additional charges for malicious use
of a telecommunications sérvice brought a‘géins’t‘_;_l?_l_étiqtiff on January 13, 2016, based'hpon'Various
communications Plaintiff made to tribal ofﬁci:ﬁ{n'\(;:ﬁ No. 30-10 at PagelD.443-50; ECF No. 30-
11 at PagelD.451). ' d
Plaintiff &oes not allege that this arrest was conducted by Defendants 'Wéllih,' Wheat, '
Cowell, or Leist or that Defendants ih any way participated in such. Likewise, Plaintiff does not
.al‘lege that Defendants were in any way involved in her subscquent detention. In response to the
'pres:ent motion, Plai‘ntiff has neither presented nor identified any evidence that Defendants were
‘responsible for or participated in her January 13, 2016 arrest and brief detention. Accordingly, the
undersigned recommends that Defendants Wallin, Wheat, Cowell, and Leist are entitled to surimary

judgment as to these claims. -
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C. April 28, 2016
Plaintiff alleges that on April 28, 2016, she was unlawfully arrested by two unidentified
_police officers and subsequently detained for 30 days. (ECF No. 1 at PageID.99, 108). According
to Plaintiff, she was ai'r_ested for contempt of court _for failing to appear at a court-ordered competency
examination. (ECF No. 1 at PagelD.99). Plaintiff does not allege that this arrest was conducted by -
Defendants Wallin, Wheat, Cowell, or i_eist or that Defendants in any way participated in such.
Defendants have Vsubmitted evidence that this arrest was conducted by ﬁon-party K.R. Hansz. (ECF
No. 30-12 at PagelD.456). Likewise, Plaintiff does not allege that Defendants. ‘W_éllin, Wheat,
'Cowell, or Leist had any involvement in heijgubscquent detention. In response to the present motion,
Plaintiff has neither presented nor identified any evidence that Defendants were responsible for or
participated in her April 28, 2016 arrest or had any involvement in her subsequent detention.
Accordingly, the undersigned recommends that Defendants Wallin, Wheat, Cowell, and Leist are
entitled to summaryﬁ_judgmentv as to these claims.
D. Incarceration .fér Six Months and Two Weeks
After b@ing g:‘on\_{_,_i;‘;»tcd of thre,e.counté of resisting, obstructing, and/or assaulting a
. po_liqe officer dgring the course of her May 23, 2015 arrest, Plaintiff was sentenced to serve nine
- months in jail. (ECF No. 30-9 at PageID.441). Plaintiff alleges that based on her “good behg_vior,”
she wés released after serving six months and two weeks of her nine month senfence. (ECF No. 1 at
PagelD.101-02, 109). Plaintiff claims that the time she served injail for these convictions cqn_stit_gtes

unlawful imprisonment.
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- As discussed in the following section; Plaintiff was charged with three counts of
resisting, obstructing, and/or assaultinga police officer based on her behavior during her May 23, 2015
- arrest. " A review of the video evidénce recorded by the officers’ bo’dy"cameras_ reveals that there
existed probable cause to charge Plaintiff with resisting, obstructing, and/or assaulting a police officer.
See Mich. Cor.np. Laws § 750.81d. Moreover, Plaintiff has not demonstrated that her conviction for
“'these offenses was unlawful. Accordingly, the undersigned recommends that Defendants Wallin,
- Wheat, fCowe:ll, and Leist are entitled to summary judgment as to this claim.
Finally, Plaintiff asserts that the conduct which forms the basis of her false arrest and
““false imprisonment claims violates her Fourteenth Amendment right to due process. (ECF No 1 at
“PagelD.113-15). As discussed herein, the Fourth Amendment adequately protects ag"ains'f:‘ythe alleged
harms' Plaintiff suffered Accordmgly, Plaintiff’s Due Process claims are not cogmzable See -
Albright v. Oliver, 510 U.S. 266, 273 (1994) (where a particular Amendment “prov:des an exp11c1t
textual source of constitutional protection” against government behavior, that Amendment is the basis
for -assessing such ‘claims). - Accordingly, the undersigned recommiends that i)eféﬁda’nfé “Wallin,
‘Wheat, CoWell, and Leist are entitled to summary judgment as to Plaintiff’s Due Process clafiﬁs.
AV. © “*Use of Excessive Force and Failure to Intervene
Plaintiff alleges that Defendant Wheat employed excessive force when éffectihg her—,
* arrest on May 23,2015. Plaintiff further alleges that Defendant Cowell violated her rights by failing
to intervene to prevent Defendant Wheat from subjecting her to excessive force. |
" Claims thata pblice officer employed excessive force during the course of an arrest are
analyzed under the Fourth Amendment’s reasonableness standard. See Schreiber v. Moe, 596 F.3d

323, 331-32 (6th Cir. 2010). In determining whether an officer’s use of force was reasonable, the
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Court “must balance the nature and quality of the intrusion on the individual’s Fourth Amendment
interests against the countervailing govémmental interests at stake.” Id. at 322, This assessment
_must be judged “from the perspective of a reasonable officer on ‘the‘ scene, rather than with the 20/20
vision.pf hindsight.” Moreover, the Court must “pay particular attention™ to whether the suspect
poses a threat to the officers and whether she is actively resisting arrest. Ibid.
) | In support of his motion for summary judgment, Defendaﬁt Wheat has submitted video
evidence recorded by his and Defendant Cowell’s body cameras. (ECF No. 30-6, _E);hibit__F),. A
- review of this evidenqe reveals the vfollowing. . Defendants Wheat and Cow_ell were both wearing
cl_gaﬂy identifiable police uniforms, both Defendahts identified themselves, and Plaintiff was cl§arly
infor_med that Defendants had a warrant for her arrest. Plaintiff initially refused to exit her residence
and .qqu: ‘e:xi‘ted @hen Défenda,nt, Cowell began speaking with Plaintiﬂ’s stepson.  At-this point, -
Plaintiff approached Defendant Cowell screaming, “leave my son alone you motherfuckers.” .
- Defendant Wheat then approached the group and instructed Plaintiff to place her hands
on her head. ] Plaintiff did so, but when Defendant Cowell approachcd Plaintiff to_handcuff her,
Pl_a__int_iff began actively resisting and p‘ullingv away.. Plaintiff then fell to the ground of her own accord
at which point she was handcuffed. ‘Defendant Wheat then. began__walking Plaintiff to his patrol
| yehiclg at which point Plaintiff again began actively resisting and pulling away. Plaintiff then spat at
I_)_cfenc{gqt Wheat, telling him to “go ahead and add that you cocksucker.” Dcfendant’Whe_at regained
control of Plaintiff, who immediately began resisting and pulling away, and escorted her to :his police
vehicle at which point he playcedfav spit mask over Plaintiff’s face. Plaintiff was then placed into the

patrol vehicle.
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The video evidence reveals that Plaintiff s use of excessive force claim is without merit.
“Plaintiff has neither presented nor identified any evidence suggesting otherwise. Accordingly, the
undersignéd recommends that Defendant Wheat is éntitled to summary judgment as to Plaintiff's use
“of excessive force. claim. Because Plaintiff cannot prevail on her use of exéessi've force claim, her
 claim that Defendant Cowell failed to prevent such likewise fails. See Burgess v Fischer, 735 F.3d
462, 475 (6th Cir. 2013). Accordingly, the undersigned recommends that Defendant Cowell is’
“entitled to summary judgment as to Plaintiff’s failure to intervene claim.
Vo Malicious Prosecution
~ Plaintiff asserts four separate claims of malicious prosecution. First, Plaintiff asserts
that she was maliciously prosecuted for the crime of malicious use of a telecommunications service,
based upon her voicemail messages to Sheriff Wallin. (ECF No. 1 at PageID.110). Plaintiff next
alleges that she was maliciously prosecuted for obstructing, resisting, and/or assaulting a police officer
during her May 23, 2015 arrest. (ECF No. 1 at PageID.110). Plaintiff alleges that her decision, on
January 13; 2016, to plead guilty (presumably to additional charges of malicious use of a
telecommunications service) was part of a conspiracy and constitutes malicious prosecution. (ECF
" No.' I’ at PageID.110-11). The Court interprets Plaintiff’s assertions as a claim that she was
~ maliciously prosecuted for alleging using a telecommunications service to make thre'aténing
~ ‘statements to tribal officials. ‘Finally, Plaintiff alleges that she was maliciously prosecuted for
contempt of court after failing to appear at a court-ordered competenéy exa’mination.
| To establish malicious prosecution, Plaintiff must establish the folldwing elemen”ts': )
a criminal prosecution was initiated against Plaintiff and Defendgnts made, influenced, or participated

" in the decision to prosecute; (2) there was no probable cause for the criminal prosecution; 3 as a
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‘consequence of the legal proceeding, Plaintiff suffered a deprivation of liberty apart from the initial
seizure; and (4) the criminal proceeding was resolved in Plaintiff’s favor. See:Johnson v. Moseley,
790 F.3d 649, 654 (6th Cir. 2015). Morcoyer, Plaintiff must _d_emonétrate that Defgndant_svac_t,,:ed with
“some kind of blameworthiness, something beyond mere negligence or innocent mistake.” [Id. a't_v655
(“even false _t_estim‘o_ny is not actionable as malicious prosecution unless deliberate - i.e., given. with
knowledge of, or reckless disregard for, its falsity”).

With ‘respect__to the charges for malicious use of a telecommunicat_i_gns service, based
ﬁpon her voicem_ail messages to Sheriff Wallin, as already discus_sed,vther_e existed probable cause to
charge P_lai_ntiff. While Plaintiff correctly notes that she was acquitted of those charges, such does
not equate with a finding that there did not .exisf probable cause to initiate the prosecution. See, e.g.,
Ne_wman v T ownship_ of Hamburg, 773 F.3d 769, 773 (6th Cir. 2014).

As for Plaintiff’ sl claim that she was maliciously ,pros,ecuted for obstructing, resisting,
apd/pr__, assaulting a police officer during her May 23, 2(_)1_5 arrest, her conviction of these offgnses
defeg_ts hrg_r} maliciqus prosecution claim. With respect to the charges for malicious use of a
_ telec:qm_munications' service, based upon her communications to tribal officials, as well as her charge
of contempt of court, Plaintiff has neither presented nor identified any ‘eviduence'that; Defendants
_‘ Defendants‘_Wallin,v Wheat, Cowell, or Leist ,_made, influenced, or participated in the decision to
prosecute, Accordi_hgly, the undersigned recommends that Defendants Wallin, Wheat, Cowell, and
Leist are entitled’to summary judgment z;s‘to these cvl}aims.A
VL. Deliberate Indifference

Plaintiff asserts two claims of deliberate indifference to her se»rjous,me,,cl_icﬁél_‘_,w

SIS

First, Plaintiff alleges that following her May 23, 2015 arrest, Defendants. thveva.t,:;_i_nd_t:.:(:oyvell P
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“disregarded her medical needs. Plaintiff also alleges that while serviné her sentence for obstructing,
resisting, and/or assaulting a police officer, she was “forbidden to use her medicine from [her]

~ traditional healer.” Whi:l_c Plaintiff’ s 'claims concern both pre-conviction and post-conviction
conduct, thé smnéard applicableto both is the familiar standgrd applicable to Eighth Amendmc;,nt
deliberate indiffereﬁce claims. See Brownv. 'Chap_man, 814 F.3d 447, 465 (6th Cir. 2016).

The Eighth Amendment’s prohib,itibn against cruel and unusual punishment applies not
only to punishment impqsed by the state, but also to deprivations which occur during imprisonment
and are not pa_rt Qf th¢ sentence imposed. See Farmer v. Brennan, 511 U.S:.825, 834 (1 994); E;telle

‘y. Gaipble, 429 U.S. 97, 101-02 (1976). Accordingly, the Eighth__ Amendm_ent protects against the
~ unnecessary and wanton infliction of pain, the existence of which is evidenced by the “deliberate
_ indiﬁ‘e;ence” to an_ﬁinmate’s “se{ipus medical nceds.’_’ Estelle, 429 U,'Sr at 104-06; Napz_‘_er V. _quison

' Coi;hty, Kentucky, 238 F.3d 739, 742 (6th Cir. 2001).
The apalysis_by which a defendant’s conduct is eva]uated consists of two-steps. Fir§t,
the Court must determing, objectively, whether the alleged deprivation was sufficiently serious. A
“s;riQHS m_gdipal need;’f_suﬁicicnt to 'i_mp.licate the Ei ghth Amendment, 1s “one that has been d_iagnqsed
by a phys_iéian as mandating treatment or pné that is'so obv_iou‘_'s that even a lay person would easily
_ recog11i_;¢ the necessity fora doctor’s attention.” Harrison v. Ash, 539 F.3d 510, 518 (6th Cir. 2008).
 Thus, the objective component is satisfied where a prisbner receives no treatment for a serious medical
need. _See Rhinehart v. Scutt, 894 F.3d 721, 737 (6th Cir. 2018). However, if the prisoner “has
| received on-going treatment for his condition and claimsvt'hat this treatment was inadqquéte,” he must
_‘ d¢mgn§ujatq ;_hat his care was “so grossly incompetent, inadequate, or excessive as to shock__ the

conscience or to be intolcrablt_: to fundamental fairnessv.” Ibid..
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If the prisoner satisfies the objective component, he must then demonstrate that the
defendant possessed a sufficiently culpable state of mind:
a prison official cannot be found liable under the Eighth Amendment
for denying an inmate humane conditions of confinement unless the
official knows of and disregards an excessive risk to inmate health or
 safety; the official must both be aware of the facts from which the

inference could be drawn that a substantial risk of serious harm exists,
and he must also draw the inference.

Id at 837.
~In other words, the plaintiff “must present evidence from which a trier of fact could
conclude ‘that the ofﬁéial was subjectively aware of the risk’ and ‘disregard[ed] that risk by failing to
 take reasonable measures to abate it.” Greene v. Bowles, 361 F.3d 290, 294 (6th Cir. 2004) (citing
Farmer, 511 U.S. at 829, 847). To satisfy this part of the analysis, thbe prisoner must demonstrate that
the defendant acted with ‘.‘deliberaten‘ess tantamount to intent to punish.” Miller v. Calhoun Couhgz,
408 F.3d 803, 813 (6th Cir. 2005).

To the extent, however, that a f)risonér sfmply disagrees with the treatment he received,
or asserts that he reclzeive’d negligent care, summary judgment is appropriate. See Williams v, Mehra,
186 F.3d 685, 691 (6th Cir. 1999) (citing Estelle, 429 U.S. at 105-06) (“[m]edical malpractice does
not become a constitutional violation merely because the victim is a prisoner®); Brown v. Kashyap,
2000 WL 1679462 at *1 (6th Cir., Nov. 1, 2000) (citing Estelle, 429 U.S. at 106) (“allegations of

'medical malpractice or negligent diagnosis and treatment” do not implicéte-the Eighth'Ainendme.nt);
 Mingus v. Butler, 591 F.3d 474, 480 (6§h Cir. 2010) (to prevail on an Eighth Amendment denial of
medical tréatment claim, “the inmate must show more than negligence or the miSdiégndsis of an
ailment™); Robbins v. Black, 351 Fed. Appx. 58, 62 (6th Cir., Nov. 3, 2009) (“mere negligeficé or
malpractice is insufficient to establish an Eighth Amendment violation”).
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" hospital for further evaluation: (ECF No: 1 at PagelD:92:94). ' Defendants have submitted copies of -

SR Plaintiff cdﬁ;c?édféfs{;in’f-"hc':ff"cb‘rﬁp‘la:irit‘*:t'ha‘it"'folloWihg her arrest, Defendants Wheat and

s Cowellarranged f'("jri‘-‘ht_ﬁr’ft'é' bé*‘ekéfﬂziﬁé*d*by@EMS personnel ’Zaﬂer'vwhiéh she was trans.p'orted to a local

"' the Report completed following Plaintiff"s evaluation by emergency personfiel. (ECF No. 30-8 at

" PageID.438-39). The results of this examination were unremarkable and the examining doctor

" concluded that Plaintiff “can be discharged to jail.” (ECF No. 30-8 4t PagelD.439). "~ =~~~

Plaintiff argues that the care she received at the hospital was insufficient. This
argument fails for two reasons. First, Plaintiff has neither presented nor identified any evidehée to
support this allegation. More significantly, even if the Court assumes that hospital personnel violated

PlaintifP’s Eighth Améndmeént rights, such simply fails to implicate Defendants Wheat or Cowell as

‘they did not treat Plaintiff.  Likewisc, Plaintiff has neither presented nor identified evidence
 implicating Defendants Wheat or Cowell in"the ‘aliéged treatment deficiencies she experienced.

. Aéébfdingvlyb,fthe undersigned recommends that Defendants Wheat and Cowell are entitled'to summary

. ju_dgxﬁehfas to this claim.

" "B." " ' Emmet County Jail

" Plaintiff asserts that during her incarceration in the Emmet County Jail, she was not

" permitted to use oregano oil to treat her heart condition and post-traumatic stress syndrome. (ECF

" No. 1 at PageID.102). Specifically, Plaintiff alleges that she requested to use her oregano oil, but

- “ail personncl” denied her requests. Plaintiffs claim fails for two reasons.

First, Plaintiff’s medical treatment records indicate that Plaintiffs request was denied

because the oil Plaintiff requested to use was “brought in from outside” the jail and j'ai] pers'ohnel

-19-

Haa



could not verify that the substance was, in fact, oregano oil. (ECF No. 30-14 at Pageﬂ).460). g Thusé
Plaintiff’s ‘cv:lraim is not that she was denied medical treatment, but rather that jail personnel r_e‘ﬁlée’d.' |
Plaintiff’s request to “treat” herself with a product which jail personnel could not id_c__::r}xt‘ify,v___ Such does
not violate the Eighth Amendment. - Plaintiff’s claim fails, however, for a more fundamental reason.
Plaintiff has neither presented nor identified evidence that the:dccision, to deny her tgqye;s_t to use
oregano oil was made by Dgfcndants Wallin, Wheat, Cowell, or Leist. . Acqqrd.ing.ly§ gp_c;'gggq;;gigned
recommends that Defendants Wallin, Wheat, Cowell, and Leist are entitled to summary, Judgment as
to this claim.
. VIL ‘Illega_l- Search N
Plaintiff gllcges thatona single occasion during her incarceration in the EmmetCounty
Jai_l she;yva_s subjectgc_l to a strip search in violation of her FQurt_h Amendment rights,:_ (ECF No..1 at

,Pag'eID.lB_). Assessing the constitutionality of a search conducted. in a jail sefting requires a

balancing of three facthjsi_:}(lb),t_he' scope, manner, and location of the search; (2) the needfort
a.mg_i_y (3) wh_etl_lf;_rv the search was reasonably related to legitimate-penolqgiqql interests by_‘weigl;}ipg the
need against the invasion. See Sumpter v. Wayne County, 868 F.3d 473, 482 (6th Cir. 2017).
| First, Plaintiff’s claim fails because she has nei;her pr_esented nor identified evidence
that Defenglqnts Wallin, Wheat, Cowell, or Leist ordered or participated in the search in questiqn.
) Funh§MOre, even if the Cogrt overlooks this deficiency, the result is the same. In he;},.gigposi_ﬂt_ion,
. Plaintiff described the circumstances surrounding the search in question. Plaintiff testified that on
the date in question she was sitting with another inmate, Donna Idalski, who had in her possession
ille_gal drugs_v&ihich she smuggled into the jail following a _Qve_ekcnd_ ﬁx_rlough.;_.: (ECF No. 3b4 at

) PagelD.404-05). Once j,ai.l,. personnel realized that Idalski was in possession Qf i_llegg_] drugs,Plamtlﬁ'
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~#Was subjected to a strip search to make sure she did not also possess illegal drugs. - (ECF No. 30-4 at
- PagelD:404-05). - - . 7
While the Court recognizes that a strip search is invasive, Plaintiff has neither presented
" nor identified evidence that the seafch in question was unduly intrusive iﬁ terms of its scope, manner,
or location: - The need for the search is apparent as jail officials have a legitimate intérest m preventing |
- inmates from possessing illegal drugs. Finally, the search was reasonably related to this l'egitimate
interest.  In sum, this search did not violate Plaintiff’s Fourth Amendment rights. See, ¢.g.; Florence
v. Board of Chosen Freeholders of County of Burlington, 566 U.S. 318, 330-40 (2012). Accordingly,
the undersigned recommends that Defendants ’Walliﬁ, W hezit, Cowell, and Leist are cn’titléd to
summary ju‘dgment as to this claim. -
VIIL " Violation of thé Right to Free Speech
~ Plaintiff alleges that Defendants “prevented [her] from speaking out on matters of
‘public concern.” It is not disputed that Plaintiff enjoys the right, protected by the First Améndment,
to speak out on'matters of public concern.  See, e.g., Snyder v. Phelps, 562 U.S. 443, 451-52 (2011).
Plaintiff’s compl;int contains no allegations that Defendants prevented Plaintiff from speaking out on
* matters of public coﬁce’m'. More importantly, Plaintiff has neither presented nor identified evidénce
that Defendants impaired her right to speak out on matters of public concern. Accdrding”i'y, the
undersigned recémmends that Defendants Wallin, Wheat, Cowell, and Leist are entitled to summary
" judgment as to this claim.
" IX. % Retaliation
Plaintiff alleges that Defendants “retaliated on Plaintiff for speaking out and ’c'r'i‘t:i;c";i"iing

[Defendants’] policies and practices.” (ECF No. 1 at PageID.107).  Plaintiff fails to specify,
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however, what actions any Defendant undertook which constitute unlawful retaliation. - In,steacll,';
Plaintiff seems to éllege that every allegedly improper action by each and evéry; vDefend“an;{sIgWas
unde_rtakenfoir unlawful retaliatory reasons.
~ To prevail on her retaliation claims, Plaintiff must satisfy three elements: (1) she. was
engaged in constitutionally protected conduct; (2) a defendant took adverse action against her which
would deter a p}_e}rsonv of ordinary firmness frbm continuing to engage in protected conduct; and.(3) the
_ adverse action was motivated by Plaintiff’s protected conduct. See Holzemer v. City of Memphis, 621
F.3d 512, 520.(6th Cir. 2010). Even if the Court assumes that Plaintiff can satisfy.the. first two
elements, her retaliation claims fail because she cannot establish the requisite causal connection.
As the Supreme Court recently held, when alleging retaliation “it is not enough to show
that an official acted with a retaliatory motive gpd that the plaintiff was injured — the motive: must
- cause the injury. Specifically, it must be a “but-for” cause, meaning that the adverse action against
the plaintiff would not have been taken absent the retaliatory motive.” Nigves v. Bartlett, 139.8.Ct.
_ 171_,'5? 1722 (2019). Asdiscussed herein, all of the actions by Defendants Wallin, Wheat, Cowell, and
Leist were either lawful or simply resulted in no cognizable injury to Plaintiff. - Accordingly; -the
. underSIgned recommends fha_t Defendants Wallin, Wheat, Cowell, and Leist are entitled to summary
ju_dgmcnt asto th_is claim. |
X Infliction of Einotional Damage
Plaintiff alleges that her “physical and psychological injuries. . .were caused by
intentional, reckless, acts of the defendants [who] acted with maliciousness and intent to do harm to
 plaintiff causing anguish.” There does not exist under federal law a cause of action for inﬂicﬁon of

- emotional distress. See, e.g., McManaway v. KBR, Inc., 2015 WL 13310061 at *7 (S.D. Tex., Aug.
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"9, 2015); Laning v. Doyle, 2015 WL 710427 at *17 (S.D. Ohio, Feb. 18, 2015). The Court, thétefore,

 interprets PlaintifP’s-allegations as asserting a claim for intentional infliction of emotional ditress

(IIED) under Michigan law.

To prevail on this claim; Plaintiff must establish: (1) extreme and outrageous conduct; -

© “(2) intent or recklessness; (3) causation; and (4) severe emotional distress. See Ghannam v. Weiss,
2013 WL 3025143 at *1 (Mich. Ct. App., June 18, 2013). ' In the context of an IIED claim, “extreme
and outrageous conduct” has been defined as conduct “so outrageous in character, and so extreme in

degree; as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly

intolerable in a civilized community.” Yost v. Paychex, Inc., 1998 WL 1989811 at *16 (Mich. Ct..

App., Sept. 29, 1998) (quoting Restatement Torts, 2d. § 46); see also, Garretson v. City of Madison

- Heights, 407 F.3d .789; 799-(6tﬁ:Cir.-2005).-(citing Michigan law). | |

-Plaintiff has neither presented noridentified any evidence which any reasonable:person

-+ could-conclude satisfied this standard. As detailed hergf;l, Plaintiff has failed to:present or identify
- evidence that any Defendant violated her rights let -élc;ne engaged in. conduct which is “utterly

- . intolerablé:in a civilized community.” Accordingly, the undel;signed recommends that Defendants
" -Wallin; Wheat, Cowell, and Leist are entitled to summary judgment as to this claim. -

XL e ‘Conspiracy

-'Finally; Plaintiff alleges that Defendants conspired to violate her rights in-numerous

ways. (ECF No. 1-at-PagelD.113).. Plaintiff has failed to indicate whether this particular claim is
grounded in federal or state law. This is of no consequence, however, as Plaintiff’s claim fails under
either body of authority, Under federal law, it is improper for “two or more pérsoﬂs?’ td conspire “for

the purpose of depriving, either directly or indirectly,” an individual of his civil rights. 42 U.S.C.§

- 23-
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1985. Plaintiff’s claim must fail,.howeQCr, because as previously noted Plaintiff cannot establish that
the alleged conspiracy deprived her of any 'right» or p‘r_i_Avi»legeprot,ected_. by the laws or Constitution of
the United States. See SaWyer v. Lexington-Fayette Urban County Goxvfem_m_‘ent,; 2001 WL-1006237
at *2 (6th Cir., Aug. 21, 2001) (citing Collyer v. Darling, 98 F.3d 211,233 (6th Cir. 1996)). PlaintifPs
cconspiracy claim also fails under Michigan law. See Karkoukli’s, Inc. v. Walgreen.Co., 2004 WL
435384 at *10-11 (Mich. Ct. App., Mar. 9, 2004) (“a claim for civil conspiracy may. not exist in the
1. air; rather, it is necessary to prove a separate, actionable tort”). Acc_ordi_ngl‘y_,f .th:e;',under_signed
~ recommends that Defendants Wallin, W he;at, Cowell, and Leist aré_ entitl_ed',to summary judgment as

to this claim.

CONCLUSION -

For the reasons articulated herein, the undersigned recommends that Defendants’ ,

Motidn for . Summary- Judgment, (ECF No. 30), b’e granted and this matter terminated. ’Fhe‘
- -undersigned further recommends that appeal of this matter would not be taken in:gooed faith. :..-:éSee.
. McGore v., ;Wrigglésworth, 114 F.3d 601, 611 (6th Cir. 1997); 28 U.S.C. § 1915(a)(3). -

w0 .. ~OBJECTIONS:to this Report and Recommendation must be filed with the Clerk of

Court within fourteen (14) days of the date -of service of this notice. - 28 U.S.C. §:636(b)(1)(C).
Failure.’,io file objections within the specified time waives the right to appeal the‘»‘.iDis'trict Court’s '6fder.
See Thomas v, Arn, 474 U.S. 140 (1985); United States v, Walters, 638 F.2d 947 (6th Cir.l981);

- - : Respectfully submitted, @ =

Dated:-August 12, 2019 . i/s/EflenS.Cammody . . s
ELLEN S. CARMODY
-U.S."Magistrate Judge ‘-
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| - No.20-1268 FILED
i , Jan 15, 2021
UNITED STATES COURT OF APPEALS !
FOR THE~S|XTH CIRCUIT DEBORAH S. HUNT, Clerk
JOELLEN MARY CROSSETT, )
)
Plaintiff-Appellant, )
)
V. ) S
) - ORDER.
EMMET COUNTY, M|, ET AL, ) V
' )
- ’"Defendants-Appeliees. . .- B E §
)

BEFORE: GUY, KETHLEDGE, and NALBANDIAN, Circuit Judges.

The court received a petitidn for reheaﬁng en ban;:. The oriéinal panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the original submission and decision qf_the case. The petition then was circulated to the full
court. No judge has requested a vote oh thé_ ‘suggestion for_rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT |

Ul A foA

‘Deborah S. Hunt, Clerk

APP C . | | valé’b



feP D

" Case 1:18-cv-00543-JTN-SJB  ECF No. 65, PagelD.858 Filed 03/08/21 Page 25 of 31

10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

25

cases, oOr fhat you do it sooner rather than later. I'm not
sure you gain énything by doing VFM that late in the case.

;MR. KAZIM: Your Honor, is the Court's preference to
have it done before close of discovery or --=

THE COURT: Yes.

MR. KAZIM: Okay. That's typically how -- okay. f
don't have any objection to that, Your Honor.

THE COURT: Do you have any objection, Ms. Crossett?

THE PLAINTIFF: No, Your Honor.

THE COURT: Okay. And I just think that if you're
going to expend the time and energy to do that, it'é just more
valuable early on than -- I'm going to do that settlement
conference with you anfway.

MR. KAZIM: Right.

THE COURT: So hopefully your summary judgment
motions will be decided and I'll do a settlement conference
wicp you at that time. .

All right. Anygbing further froﬁ your point of view;>
Ms. Crossett, that we should take up at this time?{

THE PLAINTIFF: Your Honor, I'm a Native American, --

THE. COURT: Yes. |

THE PLAINTIFF: -- and there's three phings. I'ma
Native American. I'm on Indian land. This coﬁnty'seat,
Petoske;, sets on indian land. |

THE COURT: Um-hmm.
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THE PLAINTIFF: If we dispose the case through
resolutions, settlements or any of that, I would ask that those
issues, being an Indian bn Indian 1and, could be separated out,
not settled.

THE COURT: I don't know what the relevaqce of that
is to this particular case. I mean I'm sure it's relevant to
you in terms of your life, but I'm'ndt sure what the relevance
is to this particular case.

THE PLAINTIFF: The only relevance that I see, Your
Honor, is there is another case here in th;s court. The tribe,
Little Traverse Bay Bands, is suing the State of Michigan, and
Emmet County came on the side of the state, Petoskey came on
the side of ﬁhe state, Charlevoix County came on the side of
the state, the City of Charlevoix. I don'f waﬁt to -- you
know, I don't ~- I'm not an attorney and I apologize for that.
I did my best to try to prepare today. I.don't want to
jeogardize'their -- |

THE COURT: I understand. What I Qould éuggest to
you is that when you have your voluntary facilitated mediatién
you discuss that issue with your mediator.

THE PLAINTIFF: Okay. ,

THE COURT: And if it doesn't gét fesolvedvand you
would like to discuss it with me, I will take it up. - I'm not

sure that I think it has relevance to your particular case, --
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