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OPINION

LARSEN, Circuit Judge. Johnny Gatewood filed a
motion under 28 U.S.C. § 2255 to vacate his life
sentence. The district court denied the motion as
untimely. On appeal, the government now concedes
that Gatewood’s motion was timely but maintains
that his claim is nevertheless barred by procedural
default. We agree and AFFIRM the judgment of the
district court.

I.

In 1997, a federal jury convicted Gatewood of two
counts of kidnapping, in violation of 18 U.S.C.
§ 1201, and one count of robbery affecting interstate
commerce, in violation of 18 U.S.C. § 1951. At
sentencing, the government pursued a life sentence
under 18 U.S.C. § 3559(c), the federal three-strikes
statute. Under that provision, a person convicted in
federal court of a “serious violent felony” must be
sentenced to life imprisonment if “the person has been
convicted . . . on separate prior occasions” in state or
federal court of “2 or more serious violent felonies.” 18
U.S.C. § 3559(c)(1)A)Q). The district court
determined that Gatewood’s four prior Arkansas
robbery convictions qualified as serious violent
felonies and handed down a life sentence. This court
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affirmed Gatewood’s sentence on appeal, and the
Supreme Court denied certiorari. United States v.
Gatewood, 230 F.3d 186 (6th Cir. 2000) (en banc), cert.
denied 534 U.S. 1107 (2002).

In 2016, Gatewood filed a motion to vacate his
sentence under 28 U.S.C. § 2255, arguing that his
Arkansas robbery convictions could no longer be
considered serious violent felonies. A crime is a
“serious violent felony” under the three-strikes
statute if it (1) falls within a list of enumerated
generic offenses, including “robbery,” 18 U.S.C.
§ 3559(c)(2)(F)(1) (the “enumerated-offenses clause”);
(2) is “punishable by a maximum term of
imprisonment of 10 years or more” and “has as an
element the use, attempted use, or threatened use of
physical force against the person of another,” id.
§ 3559(c)(2)(F)(i1) (the “elements clause”); or (3) is
“punishable by a maximum term of imprisonment of
10 years or more” and “by its nature, involves a
substantial risk that physical force against the person
of another may be used in the course of committing
the offense,” id. (the “residual clause”). In Gatewood’s
§ 2255 motion, he argued that his state-law robbery
convictions were deemed serious violent felonies only
under the residual clause and that the residual clause
is unconstitutionally vague. For the latter point, he
relied on the Supreme Court’s decision in Johnson v.
United States, which held that the similarly worded
residual clause of the Armed Career Criminal Act
(ACCA) is void for vagueness. 576 U.S. 591, 606
(2015); see 18 U.S.C.
§ 924(e)(2)(B) (defining a “violent felony” as a felony
that “involves conduct that presents a serious
potential risk of physical injury to another”).
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In response, the government argued that
Gatewood’s § 2255 motion was untimely. It pointed
out that Gatewood filed his motion fourteen years
after his conviction became final. See 28 U.S.C.
§ 2255(f)(1) (providing as a general rule that § 2255
motions must be filed within one year of “the date on
which the judgment of conviction becomes final”).
And, although the government acknowledged that
Gatewood filed his motion within a year of Johnson, it
argued that Johnson could not render the motion
timely because the rule it announced applied only to
the ACCA, not the three-strikes statute. See id.
§ 2255()(3) (permitting petitions filed within one year
of “the date on which the right asserted was initially
recognized by the Supreme Court, if that right has
been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral
review”). The government also argued that
Gatewood’s claim was procedurally defaulted and that
it failed on the merits.

After the government had filed its response, the
Supreme Court decided United States v. Davis, 139 S.
Ct. 2319 (2019). Relying on Johnson, Davis held that
the residual clause of 18 U.S.C. § 924(c)(3)(B), which
is nearly identical to the residual clause of the three-
strikes statute, is unconstitutionally vague. Dauvis,
139 S. Ct. at 2336; see 18 U.S.C. § 924(c)(3)(B)
(defining a “crime of violence” as a felony “that by its
nature, involves a substantial risk that physical force
against the person or property of another may be used
in the course of committing the offense”). In his reply
to the government’s response, Gatewood relied on
Davis as further support for his claim that the
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residual clause of the three-strikes law,
§ 3559(c)(2)(F)(i1), is unconstitutionally vague.

The district court denied Gatewood’s § 2255 motion,
ruling that it was untimely, but it granted a certificate
of appealability “on the question of whether applying

Johnson and its progeny to
§ 3559(c)’s Residual Clause renders the Clause
unconstitutionally  vague, therefore making

[Gatewood]’s § 2255 Motion timely.” Gatewood now
appeals.

II.

The government has partially reversed course on
appeal. Because “[t]he statutory residual clause
struck down in Davis has essentially the same
language as the statutory residual clause in
§ 3559(c)(2)(F)(i1),” it now concedes that the residual
clause of § 3559(c)(2)(F)(ii) is unconstitutionally
vague. Appellee Br. at 11—12. Furthermore, because
Gatewood relied on Davis in his reply below, the
government also concedes that his § 2255 motion is
timely. We do not question this concession for
purposes of this appeal. Because the government has
“intelligently cho[sen] to waive a statute of limitations
defense,” we are “not . . . at liberty to disregard that
choice.” Day v. McDonough, 547 U.S. 198, 210 n.11
(2006).

The government nevertheless urges us to affirm the
district court on alternative grounds that it properly
raised below but that the district court did not
address. First, it contends that Gatewood
procedurally defaulted the vagueness claim by failing
to raise it on direct review. Second, it argues that
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Gatewood’s claim fails on the merits because his state-
law convictions qualify as serious violent felonies
under both the enumerated-offenses clause of
§ 3559(e)2)(F)i) and the elements clause of
§ 3559(c)(2)(F)(i1).

Gatewood contends that we may not address either
argument unless we expand the scope of the
certificate of appealability. But a certificate of
appealability is required “only when ‘an appeal’ is
‘taken to the court of appeals.” Jennings v. Stephens,
574 U.S. 271, 282 (2015) (quoting 28 U.S.C.
§ 2253(c)(1)). Taking an appeal does not include “the
defense of a judgment on alternative grounds.” Id. at
283. Moreover, even if raising alternative grounds for
affirmance constituted “an appeal” under § 2253(c)(1),
only habeas petitioners must obtain a certificate of
appealability before they are authorized to file an
appeal. “A certificate of appealability is not required
when . . . the United States or its representative
appeals.” Fed. R. App. P. 22(b)(3). Thus, regardless
of what issues were certified for appeal, “we are free
to affirm the district court for any reason supported
by the record.” Snider v. United States, 908 F.3d 183,
189 (6th Cir. 2018). Because both “parties have fully
and ably briefed the [government’s] alternative
ground for [affirmance] both in the district court and
on appeal,” we will proceed to the merits of the
government’s procedural-default claim. Katt v.
Dykhouse, 983 F.2d 690, 695 (6th Cir. 1992).

III.

Gatewood acknowledges that he did not raise his
present vagueness claim on direct review. He must
therefore “show (1) cause for not raising the claim on
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appeal and (2) prejudice from the error alleged in the
claim.” Moody v. United States, 958 F.3d 485, 492 (6th
Cir. 2020).! Gatewood argues that he can show cause
because, before the Supreme Court decided Johnson,
his vagueness claim was “so novel that its legal basis

[was] not reasonably available to counsel.” Reed v.
Ross, 468 U.S. 1, 16 (1984).

A claim qualifies as novel if, “at the time of [the]
default, the legal tools, i.e., case law, necessary to
conceive and argue the claim were not yet in existence
and available to counsel.” Gibbs v. United States, 655
F.3d 473, 476 (6th Cir. 2011) (quoting Cuvijetinovic v.
Eberlin, 617 F.3d 833, 837 (6th Cir. 2010)). “The
novelty standard, however, is a high one: the
petitioner’s counsel must have had ‘no reasonable
basis upon which to formulate’ the question now
raised.” Id. (quoting Reed, 468 U.S. at 14).

We have said that an “issue can hardly be novel” if,
at the time of default, “other defense counsel hald]
raised the claim.” Cuvijetinovic, 617 F.3d at 837
(citation omitted); see also Gibbs, 655 F.3d at 476—77.
If another litigant pressed the claim, the tools
required to conceive it must have existed. Gatewood
does not deny that, before he was sentenced in 1997,
others had raised the same vagueness challenge to the

' A habeas petitioner challenging his conviction or capital
sentence who fails to establish cause and prejudice can
nevertheless overcome procedural default by establishing actual
innocence. But it is an open question in this circuit whether
actual innocence can excuse procedural default in a challenge to
a noncapital sentence. See Gibbs v. United States, 655 F.3d 473,
477-78 (6th Cir. 2011). Because Gatewood does not present a
claim of actual innocence, we need not address the question.
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ACCA that he now makes to the federal three-strikes
statute. In fact, he identifies several such cases in his
reply brief. See United States v. Veasey, 73 F.3d 363,
1995 WL 758439, at *2 (6th Cir. 1995) (table decision)
(per curiam); United States v. Presley, 52 F.3d 64, 68
(4th Cir. 1995); United States v. Argo, 925 F.2d 1133,
1134—35 (9th Cir. 1991); United States v. Sorenson,
914 F.2d 173, 175 (9th Cir. 1990). The tools to raise
Gatewood’s present argument thus certainly existed
at the time of his default.

Relying on the Supreme Court’s decision in Reed v.
Ross, Gatewood instead argues that his vagueness
claim is “novel” in a different sense—because at the
time of his sentencing it “was foreclosed by ‘a near-
unanimous body of lower court authority.” Reply Br.
at 5 (quoting Reed, 468 U.S. at 17). Reed did suggest
that this species of “novelty,” later described by the
Court as “futility,” could excuse procedural default.
468 U.S. at 16; see Bousley v. United States, 523 U.S.
614, 622—23 (1998) (treating novelty and futility as
distinct potential grounds for finding cause); Smith v.
Murray, 477 U.S. 527,534—37 (1986) (same). And the
Supreme Court still favorably cites Reed for the
general proposition that cause exists when “the legal
basis” for a claim is “not reasonably available to
counsel.” See, e.g., Bousley, 523 U.S. at 622; Smith,
477 U.S. at 536. “Subsequent case law, however, has
limited the breadth of Reed’s holding.” Wheeler v.
United States, 329 F. App’x 632, 635 (6th Cir. 2009);
see also Daniels v. United States, 254 F.3d 1180, 1191
(10th Cir. 2001) (explaining that the Court
subsequently “narrowed the broad Reed ‘novelty’ test
in Bousley”); Simpson v. Matesanz, 175 F.3d 200, 212
(Ist Cir. 1999) (questioning whether “the familiar
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Reed unavailability standard is still good law” after
Bousley).

In Smith, the petitioner argued that he had shown
cause because his “claim had little chance of success
in the Virginia courts” at the time of default. 477 U.S.
at 534. The Supreme Court rejected that argument,
ruling that “perceived futility alone cannot constitute
cause” for procedural default. Id. at 535 (quoting
Engle v. Isaac, 456 U.S. 107, 130 & n.36 (1982)). In
Bousley, the Supreme Court likewise rejected the
argument that adverse circuit precedent could excuse
procedural default, explaining that “futility cannot
constitute cause if it means simply that a claim was
unacceptable to that particular court at that
particular time.” 523 U.S. at 623 (quoting Engel, 456
U.S. at 130 n.35).

We have interpreted these decisions to mean that
“futility cannot be cause,” at least where the source of
the “perceived futility” is adverse state or lower court
precedent. Cuvijetinovic, 617 F.3d at 839—40 (quoting
McCoy v. United States, 266 F.3d 1245, 1259 (11th
Cir. 2001)).2 Even “the alignment of the circuits

2 Other circuits have reached the same conclusion. See McCoy,
266 F.3d at 1258 (holding that “[t]he fact that every circuit which
had addressed [an] issue had rejected the proposition” did not
constitute cause to overcome procedural default); Daniels, 254
F.3d at 1191 (“Thus, even a futile claim may be ‘reasonably
available’ for ‘cause’ purposes prior to a change in the law.”);
United States v. Sanders, 247 F.3d 139, 146 (4th Cir. 2001)
(holding cause did not exist because, even though the federal
circuits had unanimously rejected the claim at that time, “[t]he
germ of Sanders’ Apprendi claim had sprouted at the time of his
conviction”); United States v. Smith, 241 F.3d 546, 548—49 (7th
Cir. 2001) (same); see also United States v. Moss, 252 F.3d 993,
1002 (8th Cir. 2001) (“The Supreme Court has rejected the
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against a particular legal argument does not equate
to cause for procedurally defaulting it.” Id. at 839.
Instead, we suggested that “[u]lnless the Supreme
Court has decisively foreclosed an argument,
declarations of its futility are premature.” Id. at 839
n.7. Gatewood therefore cannot establish cause by
showing that his vagueness claim cut against the
current of federal circuit precedent at the time of his
direct appeal.

Gatewood next contends that Raines v. United
States, 898 F.3d 680 (6th Cir. 2018) (per curiam),
shows that he has cause for his default. In that case,
we held that Raines, a habeas petitioner, “had cause
for failing to raise his Johnson claim on direct appeal.”
Id. at 687. The opinion noted that “Johnson was not
decided until June 26, 2015, well after Raines’s direct
appeal was decided on June 11, 2013,” but offered no
further explanation why the legal basis for Raines’s

claim had not been reasonably available to him before
Johnson was decided. Id.

Yet cause existed in Raines for a reason not present
here. We could not have deemed Raines’s vagueness
claim “novel” on the ground that he lacked the tools to
construct the argument in 2013. Since, as we have
discussed, those tools existed in 1997, they

argument that default can be excused when existing lower court
precedent would have rendered a claim unsuccessful.”); Simpson,
175 F.3d at 211 (“Bousley made it clear that if an issue has been
decided adversely to an argument in the relevant jurisdiction,
and the argument is not made for that reason, that is insufficient
reason to constitute cause for a procedural default.”). But see
Cross v. United States, 892 F.3d 288, 296 (7th Cir. 2018)
(procedural default excused where “a substantial body of circuit
precedent” stood in the way of the claim).
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unquestionably existed in 2013. See, e.g., United
States v. Stafford, 721 F.3d 380, 403 (6th Cir. 2013)
(considering a vagueness challenge to the residual
clause of the ACCA). Nor could we have concluded
that Raines’s claim was “futile” on the ground that
lower courts would have rejected his Johnson claim in
2013; that conclusion would have been contrary to
Bousley and Cuijetinovic. We must instead have
found cause because, at the time of Raines’s default,
“the Supreme Court hald] decisively foreclosed [the]
argument” that would later prevail in Johnson.
Cvijetinovic, 617 F.3d at 839 n.7. Such a situation, we
suggested in Cvijetinovic, would amount to “actual
futility,” which might constitute cause for a
procedural default. See id.

It follows from Reed that “actual futility,” caused by
the Supreme Court’s ruling on an issue, can constitute
cause. Reed concluded that a criminal defendant has
cause for failing to raise a claim when, at the time of
default, the claim had been expressly foreclosed by a
precedent of the Supreme Court that the Court later
“explicitly overrule[s].” 468 U.S. at 17. Although we
held in Cuvijetinovic that Smith and Bousley had
modified the Court’s view on whether adverse state or
lower court precedent can render a claim unavailable,
Reed is the only Supreme Court decision to address
whether cause exists when Supreme Court precedent
itself forecloses an argument at the time of default.
Reed therefore remains the controlling decision on
that issue. See Lassend v. United States, 898 F.3d
115, 123 (1st Cir. 2018) (“Bousley is no help to the
government because the petitioner’s argument in
[Bousley] was not based on a constitutional right
created by the Supreme Court’s overruling of its own
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precedent.”). A claim foreclosed by Supreme Court
precedent at the time of default qualifies as actually
futile, whereas a claim foreclosed merely by state or
lower court precedent does not. See Cvijetinovic, 617
F.3d at 839 n.7.

At the time of Raines’s trial and direct appeal, the
Supreme Court had foreclosed his argument that the
ACCA’s residual clause was void for vagueness. See
James v. United States, 550 U.S. 192, 210 n.6 (2007)
(“[W]e are mnot persuaded by dJustice Scalia’s
suggestion . . . that the residual provision is
unconstitutionally vague.”); see also Sykes v. United
States, 564 U.S. 1, 1516 (2011) (reaffirming the
constitutionality of the ACCA’s residual clause).
Raines, therefore, provides no help to Gatewood. To
recount the timeline: after Gatewood’s direct appeal
ended (in 2002), but before Raines was convicted (in
2012), the Supreme Court expressly held (in 2007)
that the ACCA’s residual clause was not void for
vagueness. Thus from 2007, when James was
decided, until 2015, when Johnson overruled James
and Sykes, there was no reasonable basis for arguing
that the ACCA’s residual clause was
unconstitutionally vague. See Lassend, 898 F.3d at
122 (finding cause because “[a]t the time of Lassend’s
direct appeal in 2013, the Supreme Court’s decisions
in James and Sykes were still good law”); Ezell v.
United States, 743 F. App’x 784, 785 & n.1 (9th Cir.
2018) (same); Rose v. United States, 738 F. App’x 617,
626—27 (11th Cir. 2018) (same). Had Raines pressed
his vagueness claim in 2013, he would have found that
effort “actually futile,” given James and Sykes.

By contrast, from Gatewood’s sentencing in 1997 to
the conclusion of his direct appeal in 2002, the tools to
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construct his present vagueness claim existed, and no
Supreme Court precedent foreclosed it.? Gatewood
therefore had a reasonable basis for raising a
vagueness challenge to the residual clause of the
three-strikes statute, § 3559(c)(2)(F)(ii). Because he
did not raise such a challenge on direct appeal,
procedural default bars him from doing so now on
collateral review.

In so holding, we part ways with the Seventh and
Tenth Circuits, which have concluded that, under
Reed, Johnson’s overruling of James and Sykes
creates cause even for petitioners whose convictions
became final before James was decided. See Cross v.
United States, 892 F.3d 288, 295—96 (7th Cir. 2018);
United States v. Snyder, 871 F.3d 1122, 1127 (10th
Cir. 2017) (dictum). Snyder did not offer a
justification  for this  conclusion. Cross
“acknowledge[d] that” James and Sykes “could not
themselves have influenced petitioners’ failure to
object at trial.” 892 F.3d at 295—96. It nonetheless
found cause because “when the Supreme Court
reverses course, the change generally indicates an
abrupt shift in law.” Id. at 296. We do not find this
reading of Reed persuasive. Under Reed, the ultimate
inquiry is not simply whether a Supreme Court
decision marks a “clear break with the past” but
whether, at the time of default, the petitioner’s
“attorney hald] a ‘reasonable basis’ upon which to

3 Because Gatewood’s direct appeal finished before the Supreme
Court decided James, we need not decide whether James’
rejection of a vagueness challenge to the ACCA foreclosed the
argument that § 3559(c)(2)(F)(ii) is unconstitutionally vague for
procedural-default purposes.
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develop [the] legal theory” at issue. 468 U.S. at 17
(citation omitted); see also Howard v. United States,
374 F.3d 1068, 1072 (11th Cir. 2004) (“A new
retroactive decision must be a sufficiently clear break
with the past, so that an attorney representing the
defendant would not reasonably have had the tools for
presenting the claim in the state courts.” (emphasis
added) (citation omitted)).

When, at the time of default, a petitioner’s argument
was foreclosed by Supreme Court precedent, then
“[bly definition, . . . there will almost certainly have
been no reasonable basis upon which an attorney . . .
could have urged a . . . court to adopt the position that
[the Supreme] Court has ultimately adopted.” Reed,
468 U.S. at 17. At that point in time, every court in
the country would have been bound to reject the
argument. But when, at the time of default, the
Supreme Court had not yet foreclosed an argument,
the argument was not “[b]y definition” futile, because
at that time state courts, lower federal courts, and the
Supreme Court itself still remained free to adopt it.
Reed’s discussion of cases where the Supreme Court
“explicitly overrule[s] one of [its] own precedents,” id.,
thus must be read as taking for granted that, at the
time of default, the precedent that would later be
overturned was the law of the land.

Gatewood has not shown cause for the procedural
default of his vagueness claim. He therefore may not
raise it on collateral review.

K ok ok

We AFFIRM the district court’s denial of Gatewood’s
§ 2255 motion.



15a
APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE

WESTERN DIVISION
JOHNNY GATEWOOD,
Movant,
V.
UNITED STATES OF AMERICA,
Respondent.

Case No. 2:17-cv-02040-JPM-jay
Criminal No. 2:95-cr-20183-JPM-1

October 31, 2019

ORDER DENYING MOTION UNDER
28 U.S.C. § 2255,
CERTIFYING ISSUES FOR APPEAL,
AND CERTIFYING THAT AN APPEAL WOULD
BE TAKEN IN GOOD FAITH

Before the Court is Movant Johnny Gatewood’s
January 1, 2017 Motion to Vacate, Reduce or Set
Aside Sentence pursuant to 28 U.S.C. § 2255. (ECF
No. 1.) For the reasons set forth below, Movant’s
§ 2255 Motion is DENIED.
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I. BACKGROUND

In 1997, a jury found Gatewood guilty of two counts
of kidnapping, in violation of 18 U.S.C. § 1201, and
one count of robbery affecting interstate commerce, in
violation of 18 U.S.C. § 1951. (95-cr-20183, ECF No.
146.) Later that year, the Court sentenced him to life
in prison under the federal three-strikes statute, 18
U.S.C. § 3559(c). (Id. at PagelD 3.) In 2003, Gatewood
contested his sentence through a motion filed under
18 U.S.C § 3742, which the Court denied.

On June 24, 2016, Gatewood filed a Motion to Vacate
Sentence pursuant to 28 U.S.C. § 2255, arguing that
his sentence is unconstitutional following the
Supreme Court’s ruling in Johnson v. United States,
135 S. Ct. 2551 (2015). (ECF No. 2.) On July 1, 2016,
Gatewood filed with the Sixth Circuit Court of
Appeals an Application to File a Second or Successive
Motion to Vacate. (ECF No. 1.) On January 19, 2017,
the Sixth Circuit found that the Court’s previous
denial of a Gatewood’s 2003 § 3742 Motion is not to be
held against him for purposes of second-or-successive
status. (Id. at PagelD 2.) The Sixth Circuit found that
Gatewood’s petition could proceed and transferred the
case to this Court. (Id.) On March 2 and March 15,
2018, Gatewood filed a Motion to Appoint Counsel, in
which he stated that he is functionally illiterate.
(ECF Nos. 6, 7.)

The Government filed a response to Gatewood’s
petition on March 6, 2019. (ECF No. 12.) Gatewood
filed a reply on July 23, 2019. (ECF No. 17.)
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II. LEGAL STANDARD

A federal prisoner who claims his sentence violates
the Constitution or federal law may move the
sentencing court to vacate, set aside, or correct his
sentence. 28 U.S.C. § 2255(a). “A prisoner seeking
relief under 28 U.S.C. § 2255 must allege either: (1)
an error of constitutional magnitude; (2) a sentence
imposed outside the statutory limits; or (3) an error of
fact or law that was so fundamental as to render the
entire proceeding invalid.” Short v. United States,
471 F.3d 686, 691 (6th Cir. 2006) (internal quotation
marks omitted).

“[A] § 2255 motion is not a substitute for a direct
appeal.” Ray v. United States, 721 F.3d 758, 761 (6th
Cir. 2013) (internal quotation marks omitted).
“[N]onconstitutional claims that could have been
raised on appeal, but were not, may not be asserted in
collateral proceedings.” Stone v. Powell, 428 U.S. 465,
477 1n.10 (1976). “Defendants must assert their claims
in the ordinary course of trial and direct appeal.”
Grant v. United States, 72 F.3d 503, 506 (6th Cir.
1996).

A prisoner must file their § 2255 motion within one
year of the date on which: (1) the movant’s conviction
becomes final;, (2) the “impediment to making a
motion created by governmental action in violation of
the Constitution or laws of the United States is
removed, if the movant was prevented from making a
motion by such governmental action”; (3) “the right
asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the
Supreme Court and made retroactively applicable to
cases on collateral review”; or (4) the facts supporting



18a

the movant’s claims first became discoverable through
the exercise of due diligence. 28 U.S.C. § 2255(f).

The sentencing court reviews the § 2255 motion,
and, “[i]f it plainly appears from the motion, any
attached exhibits, and the record of prior proceedings
that the moving party is not entitled to relief, the
judge must dismiss the motion.” Rule 4(b), Rules
Governing Section 2255 Proceedings for the United
States District Courts (“§ 2255 Rules”). “If the motion
is not dismissed, the judge must order the United
States attorney to file an answer, motion, or other
response within a fixed time, or to take other action
the judge may order.” Id. The movant is then entitled
to reply to the Government’s response. Rule 5(d),
§ 2255 Rules. The court may also direct the parties to
provide additional information relating to the motion.
See Rule 7, § 2255 Rules.

ITI. DISCUSSION
A. Background Law

Under the Armed Career Criminal Act (“ACCA”), an
individual who is convicted of violating 18 U.S.C.
§ 922(g) must receive a prison sentence of at least
fifteen years if the individual has at least three
previous convictions for a “violent felony or a serious
drug offense, or both,” with each being committed on
different occasions. See 18 U.S.C. § 924(e)(1). The
ACCA defines “violent felony” as a felony that (1)
includes the actual, attempted, or threatened use of
physical force as an element (the “elements clause”);
(2) is burglary, arson, extortion, or a felony involving
the use of explosives (the “enumerated clause”); or (3)
“otherwise involves conduct that presents a serious
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potential risk of physical injury to another” (the
“residual clause”). See 18 U.S.C. § 924(e)(2)(B).

On June 26, 2015, the Supreme Court held that the
ACCA’s residual clause is unconstitutionally void for
vagueness. Johnson v. United States, 135 S. Ct. 2551,
2557 (2015). On April 18, 2016, the Supreme Court
further held that Johnson announced a new
substantive rule with retroactive effect on collateral
review. Welch v. United States, 136 S. Ct. 1257, 1265
(2016).

On April 17, 2018, the Supreme Court applied its
holding in Johnson to the residual clause of 18 U.S.C.
§ 16(b). Sessions v. Dimaya, 138 S. Ct. 1204, 1215—
16 (2018). On June 24, 2019, the Supreme Court also
applied its holding in Johnson to find that a similarly
constructed residual clause in 18 U.S.C. § 924(c)(3)(B)
is unconstitutionally vague. United States v. Davis,
139 S. Ct. 2319, 2336 (2019). However, the Supreme
Court has not yet addressed whether the rules in
Dimaya or Davis apply retroactively to cases on
collateral review.

B. The Instant § 2255 Motion

Movant argues that Johnson v. United States should
apply to the residual clause of 28 U.S.C. § 3559(c),
therefore entitling him to relief from his sentence.
(Complaint, ECF No. 1; Reply, ECF No. 17.) Movant
asserts that the residual clause of Section 3559(c),
better known as the “three-strikes” statute, employs
similar language to the residual clauses of the ACCA
and § 16(b) and therefore should similarly be found
unconstitutional. (ECF No. 17 at PagelD 89.) The
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Court, however, will not address the merits of
Movant’s § 2255 motion.

A § 2255 motion is timely if filed within one year of
the date of sentencing, or if “the right asserted [by
movant] was initially recognized by the Supreme
Court, if that right has been newly recognized by the
Supreme Court and made retroactively applicable to
cases on collateral review.” 28 U.S.C. § 2255(f).
Teague v. Lane, 489 U.S. 288, 310—311 (1989). In
1997, the Court sentenced Movant pursuant to
§ 3559(c). (95-cr-20183, ECF No. 146.) His § 2255
Motion is therefore untimely unless the Motion falls
within one of the other subsections of § 2255(f). The
timeliness of Movant’s § 2255 Motion rests solely on
his argument that Johnson and Welch v. United
States apply to § 3559(c). Welch, 136 S. Ct. at 1265.
(ECF No. 17 at PagelID 91 — 92.)

The Supreme Court’s new rule in Johnson, however,
does not provide Movant with grounds for relief from
his sentence. The new rule in Johnson was limited to
sentences entered pursuant to the residual clause
under the ACCA, 18 U.S.C. § 924(e)(2)(B). Welch, 136
S. Ct. at 1268; see Raybon v. United States, 867 F.3d
625, 630 (6th Cir. 2017) (finding that Johnson’s
application to the mandatory sentencing guidelines
was an “open question” and therefore Johnson’s new
rule did not affect sentences calculated by the ACCA’s
mandatory guidelines). Johnson’s substantive rule,
therefore, does not apply to Movant’s sentence under
§ 3559. Whether § 3559(c)’s residual clause is
unconstitutionally vague is an open question that has
not been answered by the Sixth Circuit or the
Supreme Court. While the Supreme Court has
applied Johnson to find other similarly constructed
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residual clauses unconstitutionally vague, it has yet
to apply Johnson to § 3559(c)’s residual clause. The
Supreme Court also has not yet held that Johnson
retroactively applies to sentences entered pursuant to
§ 3559(c) on collateral review. See Dimaya, 138 S.Ct.
at 200, United States v. Davis, 139 S. Ct. at 2336.

Because the new rule in Johnson does not apply to
Movant, his § 2255 Motion does not qualify for the
one-year filing period provided by § 2255(f)(3). 28
U.S.C. § 2255(f)(3). See Raybon, 867 F.3d at 629—31
(finding that because the rule in Johnson did not
apply to the mandatory sentencing guidelines,
movant’s motion was untimely when filed years after
his conviction); Crowder v. United States, 757 F.
Appx. 479, 481—82 (6th Cir. 2018) (finding similarly).
Because the § 2255 Motion was filed on July 1, 2016,
almost 19 years after final judgment was entered
against him by the Court, Movant’s § 2255 Motion is
therefore untimely under § 2255(f)(1).

IV. CONCLUSION AND APPEAL ISSUES

The § 2255 Motion and the files and record in this
case “conclusively show that the prisoner is entitled to
no relief.” 28 U.S.C. § 2255(b); see also Rule 4(b),
§ 2255 Rules. The Motion may be resolved without an
evidentiary hearing. Smith v. United States, 348 F.3d
545, 550 (6th Cir. 2003); Arredondo v. United States,
178 F.3d 778, 782 (6th Cir. 1999). Movant Johnny
Gatewood’s sentence 1is therefore valid, and,
accordingly, his § 2255 Motion is DENIED.
Judgment shall be entered for the United States.

28 U.S.C. § 2253(a) requires the district court to
evaluate the appealability of its decision denying a
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§ 2255 motion and to issue a certificate of
appealability (“COA”) “only if the applicant has made
a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2); see also Fed. R. App. P.
22(b). No § 2255 movant may appeal without this
certificate.

A COA may issue only if the movan has made a
substantial showing of the denial of a constitutional
right, and the COA must indicate the specific issue(s)
which satisfy the required showing. 28 U.S.C.
§§ 2253(c)(2) & (3). A “substantial showing” is made
when the movant demonstrates that “reasonable
jurists could debate whether (or, for that matter,
agree that) the petition should have been resolved in
a different manner or that the issues presented were
‘adequate to deserve encouragement to proceed
further.” Miller-El v. Cockrell, 537 U.S. 322, 336
(2003) (quoting Barefoot v. Estelle, 463 U.S. 880, 893
n.4 (1983)); Henley v. Bell, 308 F. App’x 989 (6th Cir.
2009) (same), cert. denied, _ U.S._ ,129S. Ct. 1057
(2009). A COA does not require a showing that the
appeal will succeed. Miller, 537 U.S. at 337; Caldwell
v. Lewis, 414 F. App’x 809, 814—15 (6th Cir. 2011)
(same). Courts should not issue a COA as a matter of
course. Bradley v. Birkett, 156 F. App’x 771, 773 (6th
Cir. 2005) (quoting Miller-El, 537 U.S. at 337).

In this case, reasonable jurists could disagree over
the question of whether Movant is entitled to relief
from his sentence entered pursuant to § 3559(c).
Specifically, reasonable jurists could disagree on the
question of whether applying Johnson and its progeny
to § 3559(c)’s Residual Clause renders the Clause
unconstitutionally vague, therefore making Movant’s
§ 2255 Motion timely. See, e.g., United States v.
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Morrison, 751 F. App’x 1026, 1027 (9th Cir. 2019);
United States v. Goodridge, 392 F. Supp. 3d, 173—74
(D. Mass. 2019); United States v. Minjarez, 374 F.
Supp. 3d 977,990—92 (E.D. Cal. 2019); Karr v. Kallis,
2019 WL 3416653, at *4 (C.D. Ill. July 9, 2019); but
see Holman v. United States, 2019 WL 2525505, at *4
(N.D. Tex. Mar. 21, 2019), report and recommendation
adopted, 2019 WL 2524915 (N.D. Tex. June 19, 2019).

The Sixth Circuit has held that the Prison Litigation
Reform Act of 1995, 28 U.S.C. § 1915(a)-(b), does not
apply to appeals of orders denying § 2255 motions.
Kincade v. Sparkman, 117 F.3d 949, 951 (6th Cir.
1997). Rather, to appeal in forma pauperis in a § 2255
case, and thereby avoid the appellate filing fee
required by 28 U.S.C. §§ 1913 and 1917, the prisoner
must obtain pauper status pursuant to Federal Rule
of Appellate Procedure 24(a). Kincade, 117 F.3d at
952. Rule 24(a) provides that a party seeking pauper
status on appeal must first file a motion in the district
court, along with a supporting affidavit. Fed. R. App.
P. 24(a)(1). However, Rule 24(a) also provides that if
the district court certifies that an appeal would not be
taken in good faith, or otherwise denies leave to
appeal in forma pauperis, the prisoner must file his
motion to proceed in forma pauperis in the appellate
court. See Fed. R. App. P. 24(a) (4)-(5).

The Court CERTIFIES, pursuant to Rule 24(a), that
an appeal in this matter would be taken in good faith
to the extent the appeal addresses the above-
referenced issues for which the Court has granted a
certificate of appealability. An appeal that does not
address these issues is not certified as taken in good
faith, and Movant should follow the procedures of
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Rule 24(a)(5) to obtain in forma pauperis status for an
appeal raising those issues.

SO ORDERED, this 31st day of October, 2019.
[s/ Jon P. McCalla

JON P. McCALLA
UNITED STATES DISTRICT JUDGE
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APPENDIX C

STATUTORY PROVISIONS INVOLVED

1. 18 U.S.C. § 3559 provides in pertinent part:

& & & & &

(c) Imprisonment of certain felons.--

1) Mandatory life imprisonment.--
Notwithstanding any other provision of law, a
person who is convicted in a court of the United
States of a serious violent felony shall be
sentenced to life imprisonment if—

(A) the person has been convicted (and those
convictions have become final) on separate
prior occasions in a court of the United States
or of a State of—

(1) 2 or more serious violent felonies; or

& & & & &

(2) Definitions.--For purposes of this
subsection--

& & & & &

(F) the term “serious violent felony” means--

& & & & &

(ii) any other offense punishable by a
maximum term of imprisonment of 10
years or more that has as an element the
use, attempted use, or threatened use of
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physical force against the person of
another or that, by its nature, involves a
substantial risk that physical force
against the person of another may be used
in the course of committing the offense;

& & & & &

2. 28 U.S.C. § 2255 provides in pertinent part:

(a) A prisoner in custody under sentence of a court
established by Act of Congress claiming the right to
be released upon the ground that the sentence was
imposed in violation of the Constitution or laws of
the United States, or that the court was without
jurisdiction to impose such sentence, or that the
sentence was in excess of the maximum authorized
by law, or is otherwise subject to collateral attack,
may move the court which imposed the sentence to
vacate, set aside or correct the sentence.

& & & & &

(f) A 1-year period of limitation shall apply to a
motion under this section. The limitation period
shall run from the latest of--

(1) the date on which the judgment of conviction
becomes final;

(2) the date on which the impediment to making a
motion created by governmental action in violation
of the Constitution or laws of the United States is
removed, if the movant was prevented from
making a motion by such governmental action;

(3) the date on which the right asserted was
initially recognized by the Supreme Court, if that
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right has been newly recognized by the Supreme
Court and made retroactively applicable to cases
on collateral review; or

(4) the date on which the facts supporting the
claim or claims presented could have been
discovered through the exercise of due diligence.

& & & & &



