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MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

RONALD ALLEN SMITH AND Cause No.
WILLIAM J. GOLLEHON, BDV 2008-303

Plaintiffs,

V.
STATE OF MONTANA ;
DEPARTMENT OF CORRECTIONS;
DIRECTCR MIKE BATISTA;

WARDEN LERQOY KIRKEGARD;

)
)
)
)
)
)
)
)
)
;
JOHN DOES 1-20, )
)
)

Defendants.

April 28, 2015
&:00 p.m.
TELEPHONIC DEPOSITION of the
EXPERT WITNESS, MARK J.S. HEATH, M.D.,

held at 67 Riverside Drive, New York,

New York, before Cynthia Zollexr, R.P.R.

a Notary Public within and for the

State of New York.

* * *

Cindy Afanador Court Reporting, Inc.
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- Mafk J.S. Heath, M.D. -
MARK J. S. HEATH , M .D .,
Expert Witness herein, having affirmed
before Cynthia zZoller, R.P.R., a Notary
Public within and for the State of New York,
was examined and testified as follows:
THE REPORTER: Please
state your name for the record.
THE WITNESS: Mark J.8.
Heath, M.D.
THE REPORTER: Please
state your address Ffor the record.
THE WITNESS: The office
address is 630 West 168th Street,
Department of Anesthesiology,
Columbia University, New York,
New York 10032,
MS. COLLINS: For the
record, my name is Pamela Collins.
I'm an Assistant Attorney General
for the State of Montana,
representing the defendants.
MR. WATERMAN: My name is
Ron Watérman. I'm the attorney in

Helena, Montana representing the
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- Mark J.S. Heath, M.D.. -
that typically happens, and maybe this
raragraph coﬁes from an introductory
chapter, I'm not sure.

Q Ckay. If you'll take a look at
the last sentence of that paragraph at the
top of the Exhibit 1, it states that,
"Lastly, the author believes in the
importance of disclosing that, as a result
of his involvement in the legal challenges
to lethal injection, he has developed a
strong opposition to the impbsition of the

death penalty as it is-presehtly

administered in the United Stateg. "

Did I read that sentence

accurately?

A I think so, ves.
Q ' Is that a true statement in terms

of yvou, as far as You are concerned?

A It's a lot more complicated than
that, but then it can then be distilled into
one sentence and it also reflects my views,
this loocks like it was written in 2007f so
those were my views eight years ago,

apprroximately.
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- Mark J.8. Heath, M.D. -
pPatients it might be reduced as low as 100
milligrams and for some patients it might go
up to 400 milligrams, in sometimes more

large and more resistant patients, 400 or

more .

Q And Dr. Heath, for the thiopental
how long did it take for, how long was the
time of the onset of action for thiQpental
when you used it in your work as an
anesthesiologist?

A To break it down, the amount of-\
time that elapses between the injection and \
the flrst evidence that it's taklng effect
in the brain is quite wvariable. It depends
on the speed or the rate of the.patient‘s
circulation, among other things so an
average patient might be in the realm of 20
seconds, 20 to 30 seconds; a patient with a
slower circulation because of heart failure
Oor some other problem could be well over a
minute and again that's the time it takes
for the drug to reach the brain and
cbviously, it's not exerting any effects on

the brain until it reaches the brain SO

26
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- Mark J.S. Heath, M.D. -
that is below the dose needed to exert the
desired effect, in this instance would be
unconsciousness, then the rate at which one
moves towards unconsciousness will be lower
and one will never achieve it.

If one gives a dose higher than,
as with most drugs, the more one gives, the
more rapidly one sees the effects.

Q And you.say this is true of all
barbiturates or all drugs in general or,
or -—-

A Well, maybe not of all drugs,
because some drugs you don't see the effects
for days or longer so_the speed with which
you give it, whether you give it one minute
or five minutes or the dose which you give
it will still leave it, will still make it
that it only starts to work in several days -
and perhaps, one wouldn't notice a
difference, but I think, let's confine this
to what we are talking about, thiocpental,
which is trying to induce unconsciousness.

I think it's fair to say I can't think of an

exception right now, that all drugs that are

30
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- Mark J.8. Heath, M.D. -
used to produce sedation and unconsc1ousness \

\
will exert their effects at a more rapid \
-

rate if you give more and to clarify again,//f
giving more will not have a substantial or /
any material effect on how long it takes for
the drug to travel from the point of
injection to the brain.

What I'm talking about is the
onset and that transition frem being fully
conscious to being fully unconscious.

Q Dr. Heath, if you'll take = look
at State's Exhibit 2.
A Yes.

Q This is a five-page document dated

April 30th, 2013, which beginsg with the

words, "I, Dr. Mark Heath, hereby declare as
follows:" Do vyou recognize this document?

A Yes o

Q ) And is that your signature on the

last page of the Exhibit 27

A Yes, it is.

O Dr. Heath, loocking at Paragraph 10
in Exhibit 2, in the second sentence you

state: '"Pentobarbital has a slower onset

CINDY AFANADOR COURT REPORTING, INC.
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- Mark J.S. Heath, M.D. -

Q .You state in that state -- in that
sentence in your declaration that T just
read, "in many instanqes,_prisoners display
a mdre prolonged period of movement after-
the drug starts to take effect" and you are

referring to pentobarbital versus

thiopental. How many instances are you

referring to there? ' \\
A I need to be approximate and say\\\

several tens; 10, 20, 30, I don't know. 7

It's the typical description from a /
bPentobarbital execution that the Prisoner
breathed for a longer period of time, may
have uttered some words that may or may not
have been coherent, may have moved their
body in a variety of ways and those things
are extremely uncommon in.thiopental
executions and I should Jjust give one
exception; there are some states that give
the thiopental very, very slowly over a
period of many minutes and in those cases as
one would expect, that onset transition is a
lot slower, but that's not because the drug

is, because of the aspect of the drug, it's

39
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- Mark J.8. Heath, M.D. -
to and another one was not and I don't
recall which one I looked at, to be honest.

Q Could you tell me what the tié@ of
onset of action would be when 23 grams of K
thiopental is Properly administeredr
intravenously?

A At what rate?

. Q Could you give me a range
depending on the rate? |

A At a very slow rate it would take
hours. At its fastest possible
administration, it would take some tens of
seconds to transition from full
conséiousness to full and deep
unconsciousness. ‘

Q And I'm sorxy, what -- I'm ge%ting
mix up with tens or tenths.

A Tens. I'm sorrxry, there are no

Lenths in this discussion.

Q So it's tens?

A Tens, ves.

Q S0 tens of seconds?

A Yes. And I just have to be clear,

I've not had the opportunity to be

79
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- Mark J.8. Heath, M.D. -
time, but does not die because the drug
hasn't been fully, hasn't been delivered
inte the circulation, just into the tissue,
and emerges with brain damage, which would
be an inhumane and disastrous outcome.

That iz less likely to happen if
thiopental or another ultrashort actihg drug
is used, because in that circumstance, the
prisoner will not attain a high encugh level
in their blood to render them unconsgscious
and make them stop breathing and sustain
brain damage so again the concern centers on
the executions which inevitably occur where
the drug or drugs are not delivered into the
venous system and into the circulation, but
instead, are infiltrated into the tissues
surrounding the IV catheter.

Q But Doctor, assuming proper

administrations of the drugs, what would be

Y
N
,

your response? -

A If proper administration of the
drug occurs, whether it is thiopental or
pentobarbital, i1f proper administration

occcurs in the intended multi-gram dose into

89
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- Mark J.8S. Heath, M.D. - : \\
the circulation and carried to the brain, \\
N
then there's no difference between the \

drugs, because they will both produce deep
unconsciousness that will outlasgt the : //
duration of the execution. /

The problem centers around the f/
inevitable occurrence of improper or failed
administration.

Q Doctor, what is the dividing line
between the classification of ultrafast
barbiturates.and fast barbiturates; is it a
time dividing line or where do we draw the
line between those two or where do medical
reople draw the line between those two?

A Weil, the line is really a
molecular line. The molecules that have
been modified to have this property of very
rapidly crossing membranes is a discreet
group from the rest of the barbiturates,
becausevthey don't have that modification or
those modifications. Those modifications
have created a class unto itself, this ultra
class, which is not surpassed or exceeded in

that property of rapidly crossing a membrane

CINDY AFANADOR COURT REPORTING, INC.
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" UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION -

" DONALD E, MQEELER, Clv. 04-4200

i
Petitioner, } S
) _ AFRPIRAVIT OF _

v. ‘ "} WARDEN DOUCEAS WEBER
DOUGLAS WERBER, Wardén,; South |}
Dakota State Pentiteiitiary, }
i . . .- }
Respondent, )

. Sfate of South Dakota |
. -
County of I.vﬁnmk_mha }

}, Douglas Weber, being first duly sworn upon oath, testily, basefon - T,

pe:sam‘t knipwledge and baligt, as follows: _
1. I was appamteﬂ 15 sorve a8 Waréan af the Som:h Dakoeta, Sta*te .

Pemtenmary progﬁ'am (hei‘einafter SD%P], lodated in Smﬂx Falls, South Dakﬁt&,

on November 19, 1996, by theti Secrctazy of Comccﬂaﬁs, Jeff Bloomberg, In

my caparcity. as Waxdcn,_ I hawve, pursuant to SDCL 24-2- 1, Chargg end cusi__:o,dy
. ofall inmates confined in the SDSP.

2. Among thie ﬁiﬁarcs utider my cﬁargf: ané custedy ase théée

 sentenced to desith uhder SDCL ch. 234-27A. In-Seuth Dak'ota, the

punishment of dcath shall be Inflected by Tefhal injection. SDOL 23&-2‘7&32

'S.tat;zte, a8 amena_icd July 1,-2007, provides thet, as Warden, 1 shell detertnine,
. ‘sz.-xbj ect o the approval ez’i"tlie Becretary of the South Dakota .ﬁéparfﬁrerif: of

Coricetions (herethafter -SRDGC“;I, the sﬁhstam;&'s‘ami_ the quantity of
EXHIBIT

b \Z

‘ 3819*]
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subistances used for the punishment of death. Prior to July 1, 2007, SI?CL’
28A-27AB2 p‘x;ovﬁdet‘i for a two drug combination Of substances to execuie a
death sanﬁenée, speciﬁba‘.l]y “The ‘ﬁunishment of death shall beinflicted by the
mtravmaﬂs administration of en wira-shori-acting barbiturate ini cornbifation

“with a- chemical paralytic agent and continuing the apphcation thereof until the

canmt is pmnounced
3. In order to Il that regponsibility, I, alohg mth vamus miembers

of my staff; indertook to adopt and implement, effective June 14, 2007,
Emcrgency Raspunse Manuwal A 12 entitléd “Capital Panishment Final Da.ys | ‘ _'
Procedures, (hereinafter ERM). As provided therefn, I elocted, with the | ' 1
apprwai of the Secretary of Corrections, to adopt the three: dmg ﬁrﬂtﬁml uSﬂd : o ¥
by s:[: keast thirty dther states, ajong with the federal geverﬂmmt 10 gxRecute | ' ; ’ : )
pﬁaaner&. The ERM furtiser pmwded., i a;ecﬂrcianca with 8DCL234-274-32.1,

' that those inmatos sentenced o deaith prior 1o July 1, 2007, hed the option of
cﬁaasmg to be emecuted ysing fhe three drig protocol or a twe drug protocol
consisﬁng of an, uln-a short acting barbiturate in mmbinatwn withy a chcxrﬁcai

R el A s LT Sy A Bt gt e

aralyt:c agént. : i
4. Under the th::ce dmg, pmtacal adopted in the afnremenﬁoned ERM;

the Tethat injection process fnvolved the administration of chenmals:as folicws,

1.  The first syringe contained three gramsof sodium ﬂnopental
an uitra short acting barhiturate, -along with epproxitmately

thn’iy mﬂﬁlitm‘s ofa soluﬁen of e;te:nle water}

2,  ‘The second syringe ccntai‘ned Bfteen to twenty-five milliiters
of saline to fush the IV line and to prevent any interaction
between the flvst and second drug
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3. The third springe contained one hundred milligrams of
paneurentur, bromide, a chemical parajytic agent, slong
with approximately fity miflfliters of a solution of gterile
weter; - E

4.  The fourth syringe again contained fifteen fo twenty-five

© milliliters of saline to flush the IV line; and .

5. TheHith and fnal egritge comtained not less than 140
niillecuivalents of'potassiim chleride; used to stop impulses -
to the heart, along with a solution of ¢ pprowimalely seventy
mifliliters of sterile water:

Befors carrying ouf the intravensus injections, ] made every effoft o ensure

that the person administering those injections was adequately trained to do so.

5 The guideliues established by the Ameriean Medioal Association

protifbit pﬁysiciaﬂ'péﬁt{eiipaﬁdn in execytions. _Sta%ﬁ-;s‘tat&fe, therefore,

providés thiat “the persan administering the injection need not be & physician,

registered nurse, or licensed prastlcal nugse Heensed or registered under the
laws of this or any other state” SDCL 23A-27-32. As provided forin the 2007
ERM, T selected, with the appraval of the secretary of the SDDOC, an
executioner a:;d & béckdp executionsr trained to administer infravenous
injections. As i Taylop ¥, Crawford, 487 F.3d 1072, 1082 (8th Cir, 2007}, the
: IV team consisted of coriracted méféieal personnel. '
6.  The afbmmenﬁaneﬂ ERM was in place A the time of the Elijah
Page execution on July 11, 2007, In sccordance therewith, ﬂx;hn:\lividuall .
selected 1o insert the IV Hﬁes":‘nfp fanate Page at the ﬁne f hig eﬁécgﬁafn hiad
been a licensedy/certified parametic for over Hifteen years and was trained and

‘

experienced in TV insertion.

> PageiD #: 2129
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7. - According fo cycwime‘ss:eé to the execution of Elijah'Pagﬂ, it was |
cerried ot i aceordance with the established protocols and wes described as
- being "done by the hook and a blt ke cloclewerk.” Attacﬁmﬂnt A, Minnesota
Pubilic ii’adiﬂ. As mdicatesl by. Carsoft Wailier, 4 reporter forthe Assoclated
Prws, “twas: j‘-tmt a:matien ofsd soconds . , . the next thmg we heard wire several
gesps, it was almost hke a snomg and his chest heaved a couple of times.”

8. A smﬂar accotnt was also given by Bﬂl Harlam Rapid City

Jm;t)mé who was another eyew:mess to the Page execahon In an aricle
written for the Rapid City Journal, Mr, Hatlan stated “Page never moved. Not
his I'zcaﬁ not his amzs, 1igt hig feet.” Accordmg to Harlan, imnéts Page gas;:ed
slzghﬂyﬂ His chest heaved, but only a Hitle, andhe exhaled with What sounded
© ke & ghove” Attachi‘mnt B. - '

0,  Afftant remalned in the exectition chamber with invpate: Page at all
times dﬁnng the schedtﬂed execytion. At no Hme whe;tsnewr did {'obeerve -
inute Page display any signs of pain dusing his exetution on. July 11, 2007.
There was no cvidénce of inmate Page crying eut, Waﬂﬁng m pairn, gasping for
breath 01° oiherwise moving diring the execution process. |

10. In the case of inmgate Page, death eceurred within & matier of
minntes after the aforéznentioned chemicals were adnﬁinfs};emd. Afffant
believes that this clearly attests t(; the expe'ri@_ncc and _eﬁiciéfﬂcy of the
executioners chasign to assist iy carrying out the scheduled execntion of inmate
Pa‘ge; mﬁate Page’s execution was carried out i éecordance with the

0822
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established ERM and resulted in what appeard to be swift and painiess a death
as ﬁossihle. | '

11, Subsequent te the exscution of Blijah Page, Afflant learned, in
discussions with legal counsel for the SDSP and the S8DPDOC, that the United
State Supremms Court uphgld the lethal itjection pratocols adopted by the
Baze v. Rees, 553 U.S. 35, 128 8.Ct.

Kentuky Depattment of Correction,
1520, 170 L.Ed.2d 520 [2008). In addvéssing further challenges to the lethal
mjééﬁcm protocols 'a‘eio@téd By other states, the Court held “a.stateﬁth a Jethal
. injection protoce] substantially simila to [Rentucky's] . . . wordd 1ot create
-sub,stanﬁ_ai risk of pain. rismg t'ﬂ the level af-ax} Fighth Amendment wolation.” |
i ‘Wfﬂrd, 585 F.3d 1119, 1126 {8th Cir. 2009} (cliting Bazg, 553

Clemons v,
U.S. at 61, 198 8.CL. &t 1537.

12, Affiant, in ﬂonsui%ﬁﬁdxi with legal connsel, rﬂzereafter undetrtook .i;é_
determine, in fight (I;f Baze, ﬁ;hat, if any, changes to the then existing ERM
would even further rédu,c;_a what I believed fo be an already i'empta pqssibiﬁty
thatt & conderned dnmate would experience any whnebessary paln duting an
execution by ethal injection. In doing so, Affiant also reviewed and rélied on
decisions from the Eighth Cireuit @pust of Appeals upholding; s ‘
constitutional, thie lethal nfection protocols adepted in Arkansas and Missouri.
M,‘ESS F.3d4 at iize;; E&wﬁg v. Noizig, 594 R.3d :592 Eétb Cir, Arlk,

2010,
13.  Baséd on my coiisultations with counsel, as well as fny review of

the aforesaid case law, Affiant revised the BRM ot Angust 12, 2010, Under the

5

0823
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tevised protécdls, the substances and quantity oflsubsta'nccs used to inflict the
punishment of desth remain the sgme and have, pursyaut to SDCL
23A-274-32, beén approved by the Secretary :@f@ﬁecﬁbns. ‘Those femisions
incorporatﬁd yct additional safeguards to even further instme that tﬁe '
condemned mrate haﬂ been rendered mconseious by the proper

' ‘aémlrustration of the firét chemxcal, sodium thmpentel, amd thereby eliminate
nsks, however stim, that the inmate quld expenence any paln associated wztth

the adnnmmmuan of pancuromum bromide and patassmm chloride,
14, As ammded, the current BRM goes exen further than thﬂ

Kenmcky pmtaools approved in Baze and requztes that membcrs oi‘ the IV team '

responsible for estabhshmg an IV infusion site heve at least twe years of
experichee a5 a medzcal or osteopathic physunan, physic:ian assistant,
regi‘stered nutrse, icensed practcal HTSE, eertified medical asszstam, ‘

_ phle’bawmlst, paramedic, éimnergency, medical technician or military corpsman.

. The amendménts to the Iathal m;ecﬁon profocols alye mcludz _
iticreasing the letigth of the mterval betwcan administration of the ﬁrst and
second injcctmns:. Under the ‘protecols‘ as they existed fu 2007, “to-assure the
sodinm p&ntothal has take,n affect and tae conderaned is. mma‘t:smns, there’
Wﬂl be a pause before admmlstaﬁng the next injection of appmmmaxeiy Al
mmutes after the se:cond injection is complated.” 'I‘ha’c pause, under the
revised protocols, ‘has now been ncreased to three misutes, |
16, During that threg-minute tivse period, Afflatit and/er his designee

will, nsing stafdard medical tﬁéhrﬁques such as checking the inmabe for

Teza |
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.
avement apen eyes eyelash reﬂex .and response {o vérbal commands and:
physical stinquli, vcnfy that the mmate has fndeed been rendered Unconscious

by the admipistration of the thiopental o

17. Affiantand/or his dwgnee will also continmusly menitor the

primary Ehfusian site for sign‘s of any pr—ubiem guch ag obvious swelling caused
it the IV fluids or chepicals were to infilirate into the tigsue Surmunﬁmg thie IV
site. Tf Affiant has any reason o believe that the pnmary IV site fs ot working
or has becaine ﬂbsu*acted, Lwill immmediately direct that the flow of chemicals -
be stopped 10 the pximazy v site‘ The execuucﬁﬁr wcmld thereafter be
mstmcted tc} administer an addzﬁm fhree (3] grams of thwpan’cal to the

. inmate using the secondary or backup IV s:ic
"18, Moreover, if Afftant, after that “three-minute fnterval; has regson t0

believe that the inmate femains conscipus, 1 éndf or my de:si@zéﬁ-wﬂl.dimct the
exccutioner to. adminisﬁefz; the backup dose of sodium thiopemtal using the
-ssco:zdary 1V line, The remaining chem:icals,_l ﬁaﬁcurmium bi'omidéand_
paﬁassium chloﬁde, will be admims‘tered only after aanﬁxmaﬁm that the :

prisonieris tmconscmus and after a period of'at 1ea%t thres msmm:s have

clapsed from the Injection of fhwpental
19, Afﬁant beligves mat these addmonal safeguards servedo even

fitrther insure that the thippéntal is properly admimstered to the condemned
inmate and thersby eliminate the posmbﬂim however sliny, that the fnmate will
experiprice any unrrecessary pain resitlting from the administration of '

pancafonium bromide and potassium chloride.

0825
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20, In the case of an Inmate cenvacteﬂ and scntmced to death prior to

July 1,2007, who chodses, pm"suant £ SDCL 334-274-32.1, to be executed in
_ ‘the: fuanner provided by South Dakota law at the time of his convictlrm ami
seritence, the ourrent ERM adopted by Affiant inciudes a “two drug protocol,”
approved by the Secretary of Coprections, -ccnsisﬂng of the administration of -
three (3} grams of sodium thzopental alung with ﬂfty mﬂligtrams gf
pancuronium ‘bromzdc Affiemt believes that thig will allevzate gy concern by

. inmate Mogiler ﬂ-zat he may experience: excruciating pai_:;z cansed by the
'pata-ﬁs‘ium chloride. Clemons, 585 F.3d at iiﬁﬁx (citing Taylor, 487 F:dd &t
1074}, Aninmate electing to be execnted izéiiag this two qrti'g proﬁocol wilt be:
able to avoid eny alleged risk seid 0 be assoclated with the third drug,
potassmm dhloride, ' ' '

21,  As with the “t‘m*ee drug protogal,” Affiant mll, after adnnmatratlon
of ther soditm ﬂﬁopental wait for a period of at Ieast thrcf: minutes before
divecting the executioner to commance administering the pancuronium

' bromide, During this interval, Afffant and /ot his dc:sxgnsewm agedn assess the
inmate for any é:’gns of consciousness using the aforementionsd standard
clinjcal techniques. I{it appears to Affient that tﬁé inmate still remzing
c‘:msciaus within e three raimtes after administering the ﬂﬁopentai, 1 wild
order that the flow of chemﬁcais to tha primary IV site be stopped. The
sxecutioner will then be directed by Affiant to administer an additional three (3}

grams of thiopental to the intrate usihg the backup IV.
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22, Affiant, along with the IV tearn, will coptinyously monitor the v
and infusion site. ¥ there is any sign of inﬁlfra;don orlbﬂier problem with fh-e_
IV site, Afffant will otice again direct the executioner to stap the flow of
chemicals to that site and resorit to the use of the backip IV

28, ‘The excéutioniers will commence the flow of pamuronium bromide
only aﬁarﬁﬁ@t and/or 1ﬁ3-d.esignée has éonﬁn”ri-ed that the imate has been
rendered anconscious by the admxfzﬁstﬁﬁnn— of the thippental, ¥, after tén o
mitiutes foiiévﬁng %ha a&mh&istraﬁcn- of the paj;cur.aﬁi_wm bromide, the person
'respansibie;fbr pronouming deatlt is not abile to do so, Afﬁantmll orciér fhe
executioner to admiitister 8 second set of chemicals as deseribed above.

24, Affiant is caﬁvittsed thatan ﬁaniate sxecuted pursuant o the
éunﬁent ERM will not face any foreseeable risk of unnecessary pﬁiﬁ. during .

' his/her exceutlon. The ERM was.revisod by Affiant to climinate any

$ubstantial risk of harn to the nmate undergomg a death by lethal mjecﬁﬂn in

Suuth Dakota, . :
Dated this 2% day of Augist , 2010,

Dougla; R ‘
South Daimta State Pamtentlafy

Subscribed and sworn to before me this eﬂﬁ day of Aligust, 2010,

. Notary Fabiic- South Dakota
(SEAL) | My Cominission ezpires‘ Z //é %fg f'é

va MIKEL = 3

W)

_ pld_FG_Moellesv Weber « AfSdavik af Wabet: (brj
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

DONALD E. MOELLER, Civ, 04-4200
Plaintiff, f
AFFIDAVIT OF :
DOUGRLAS WEBER

V.

DOUGLAS WEBER, Warden, South
Dakota State Penitentiary, DENNIS
KAEMINGK, Secretary of the South -
Dakota Department of Corrections,
and DOES 1-20, unknown
employees or agents of the South
Dakota Department of Corrections,

% X £ X % % % ¥ ¥ % X B %%

Defendants.

State of Ssuth Dakota *
* 31,

County of Minnehaha *

1, Douglas Weber, being fivst duly sworn upon oath, testify on personal
knowledge and belief as follows:

1. [ am the warden of the South Dakota State Penitentiary. In that capacity
[ carried out thie execution of Eric Donald Robert on October 14, 2012.
" Robert’s execution was performed using compounded pentobarbital.

2. [ was in the execution chamber standing at Robert’s right shoulder
during the entire execution. Qnce Robert made his last statement, i
signaled the executioners in the chemical room to commence the

injection.

3. Roberl remained conscious for only-45 seconds-following my-signal. He
thereafter lost consciousness, expelled a snore, and rernained
unconscions until he was pronounced dead by the coroner...Robert
expelled.his.last-breath approximately-9 0-seconds-after Isignaled.to
commence-the injection, After approximately 10 minutes, Robert’s pulse
ceased. After approximately 20 minutes, all electrical activity in Robert’s
heart ceased and he was pronounced dead by the coroner, A copy of the
official timeline is attached. A copy of the official timeline is attached.

EXHIBIT

1074 |’
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4, Robert exhibited virtually no signs of pam or physical distress during
either the seconds he remaited conscious after the injection commenced
or during the period of unconsciousness before he died. Media witness
accounts describing the execution as-“rapid,” “swift,” and “painless” are
accurate. Robert's lawyer’s description of the execution as “orderly,”
“polished,” and “peaceful” also accurately descrxbes the event. Copies of

these accounts are attached.

5. Denald Moeller will be executed with the same drug via the same :
protocol as Robert. Due to the then-pending litigation, 1 ordered that the
drugs for Moeller’s execution be tested. The pharmmacist had the drugs
‘tested by an mciependent lab, The testing informs me that the drug
intended for use in Moeller’s execution has passed authoritative USP
standards for purity, potency, and sterility. A copy of the testing report

is atteched. _
Dated this 220¢ day of October 2012.

-

Dougl 'J'- Weber —
Subscribed and sworn to before me this 2204 day of Qctober 2012,

Lty Mubel

Notary Public- South Dakota

(SEAL)
My commiseion expires: {, / / &'f// &

...............

1
; “ SOUTH ﬁAKO‘f'A C%'.-Z&J
. ¥

..' ...............
lf

SE
a-.-*
"Q
£ =1
2=
;@
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Execution Timeline Record

Inmate name: ‘Eric Robert : Enmate-num‘bef: # 56564

Exscution Date: 10/ A /v

1. Removed from holding cell  Time: 0.3 Qoo
2, Transferred fo table Time: __ 988 o
3. Restralnts secured Time: Ol'-‘E’JS'x‘W
4. IV started Time: Right _ges 357 g

Loft  oaen L4\ o
(Note whether arm, feg, or other)

5. Begin escorting witnesses v
to viewing rooms Time: __ AWl aon

8. Allwitnesses present, Warden

orders curtains opened Time: 5}153% LA pon

7. Secretary of Corractions informs
Warden that he/she is cleared
fo proceed with the execution  Time: _ W00 P

8. Last statement Time: _ 100\ o
8. Injections bagin Time: \@".Q\ o
10.!nje¢ﬂons completed Time: _ {010 oo
11, Second set of injections required? __ YES_ __\_/_ NG

a. If yes, time second injections were started.  Time: :
. Time second injections completed.  Timey

12. Time death was pronounced  Time: 1024 oo

12. Curtains closed Time: 1025 pre
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l_ﬁr
uting anews

LATCH: Sae video from the
cane Monday, a post-axecution
yews confarente, court proceed-
ngs in the case and documents.
‘HAT: Watch a replay of a chat
Jonday with Managing Editor
‘attlek Lalley and reporter Johnt
{ukt about the ¢ase.
MRGUSLEADER.LOM
IKECUTION BLO: See photo
jalleries, video interviews and
nove in a special online section
IARGUSLEADER COMY
IKECUTIONS

MNSIDE

PARAVEY® Slain prison guard's
fammily reacts -
HIGM.S: Death perialty sup-
Surters, opponents

SI00D: Reactlon In Sloux Falls
TIBAELINE: Bvants leading to the
axecution . '
SVORIES: Pages 4-6A

confarenta at the South Dakote
othet death row Inmate, Donald Moetler, i scheduled to be exgcute

State Ponitentiary, That folloied the execution of Ele
o this miorth. ELISHA PAGE / ARGUS LEADER

By Joha Hudt
jhuli@argusleadarcom

By the time you read this,

Rric Robert will be dead, exe- -

cuted by lethal injection forthe
- piurder of Corrections Officer
Ron Johnson. .
Through the whadow of a t-
Oy exam room, Seven other
ecple and I watched Robert
pave his last breaths and
spealt his last words.

Two were deputies for Attor-
ney Generdl Martéy Jackiey,
who watched the
one of the other three rooms. A
reporter from the Associated

eath from

Press and I joined them, Min-

nehaha County Jail Warden Da:
tin Young and three other em-
ployees of the DOC 10 thexoom.
My job as a moedia witness
was o observe, walk back to 8
briefing room in the Ronald
“R.J" Johuson training center
and answer questions from oth-
er reporters abou{ what hap-
pened,
14 never witnassed dn exe-
cution until last night, so I
called thresreporters who kiad,
{t gather ingight.
The.consensas: The death it~

See WITIESS, Page 6R

By Jon Walket
{walkar@argusieatiersom

y research group including
sy Health received $3.5 mil-
. Monday for a breast cancer
- gram that will use genetics
personalize treatment for

nen. )
the grant from the Leona M.
Harry B, Helmaley Charite-
Trast will support an offort
nelure TINA . cOlumaTs freat-

in the Dakotas,
Montari, Wyo-
ming and Nebras-

ka.

“This grant will
open new doors of
opportunity  and
2 lead to better care
Amy Kile for patients in our

reglon and across
the nation,” satd Dr. Amy Krie,
medical oncologist with the Av-
era.Cancer Instifute,

Pl

,5M from Helrnsley trust to benefit treatment in remote areas

the Ramkota Inn in Sioux Falis.
“ The divect recipient of the

money will be the Yniversity of -

Nebraska Madical Center n
Omaha. The university’s Eppley
Cancer Center will work

Avera, the Trinity Health Caa-
cer Center in Minot, MD., and
the Welch Cancer Cenfer at
Sheridan Memartal Hogpital in

Wyonting. :
The grant is part of an over-

a1l 45.9 rajilion project, with the
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ARGUSLEADER.COM

LOCAL

—

Continuad fram'.Page‘m

self, solongasnothing goes
wrong, essentiallyis anan-
event forthe witnesses,
They weve right. When
‘Warden Doug Weber sshed
Assoclate Warden Troy
Ponlo to open the white
biinds that covered our
windowsfros the inside of
the execution chamber,.
Robert  already - was
strappéd down. He had
needleg In his arms and:
cloth, bandages seeuring
his hands. - B
‘He «was clpan-shaven:
His "hair was shoet. "Hig -
facs Bxpressionless. .
Warden - Doug Weber
askedfor hislastwords: =
Thé lagt thres stood ouit:
“Tt s dome,” spoken with
Dauses, as. though each
word wers its own sen-
tence. '
He closed his eyes and
whispered what sounded

about aminute, Three min-
utes after 10 pm, he
heavedthreeor fourheavy -
slghs and ‘made a sounxd
sirtilar to the clearing of 2
dry throat, .

s  eyes suddenly
opened, and his chest
. stopped moving. Bis eyes
. remainedopenastheassis--
¢ tant coraner checked fora
pulseathiswrist,chestand
neck, o
Three minutes, His dikin
fone had changed by 10:25
pm., when coroner- Kea-
neth Snell proapinced him-
dead, but nothing else
ghout Robert changed af-
ter 10:03.

YWhen Fiijah Page was
executedin2007,theentire
process, fromhisarrivatin
the execution chamber to
the pronouncement of his
death, took 31 minutes,
stopped moving six
utes affer the drugs wey
administered after a sir
gle, hieaving snere. He was

pan,

taken in such arapid, pain-

Executioh witngsses,

; 13 following the exacutfon of Eric Robert on Manday att
like-prayers to kimself for 2o murdering corrsctions officer Ronald “R.J." Johnson

pronownced dead at 1011

The minutes before
Rebert's executon were
more froubling than the
death. . We were guided
from the front door
through the penitentiary’s
West Gate, That's the gate
where Robert and his ae-
complice Rodney Berget
werecaptured afterkilling
Johnson,

We walked through the

prisonyardandintotheold

infirmary, where woallsat
~nnsfly insilence—in an
office filled with photos of
Little League ganmies. The
Jeader for our group thep

took us o the exam room,’

which still Is-used to ireat
paﬁent_s.

A

Foatath row {umates ire

less fasgx&on
eagenti
16 ~Fhe

1 qw}mt 5

1nsit
20

A E R AT N T

ForCECIIn- A

Pave Kalpack, Assoclated Press and John Hult,

rounding the death, the
years of legal scrutiny, the
preparations — all of it
leads 1o a suppesedly pain-
less killing that Iasts justa
matter of minutes,

T1's a manner of death
reserved only for pzople
executed in the United
States. - . .

Tt stands in stark.cop-
trast to the experisnce of
the victims, }

The Johnsor family's
privatetragedy has played
otitinthe publicto exeruci-
ating efféct since April 12,

2011, the day Robert.and -
* whichistokeep readersin-

Bergefkilled Johnson.

"1 Fesl, a8 anypne who's
followed the ease closely
surely does, thiat I kiow
Johngori on sopié level.

He wasbeloved athome
snd at work and seemed to
fave no enemies o speslk
of )despite his. 23 years as
authotlty. figure at a
high-gecirity prison,

Vitness: Family, friends will cope wi‘th ;

He was working on his
§3¢d birthday; his day off,
covering & shift at some-
oneelsg’s post, .

1 fae! a9 though I know
Robert on some level, a8

-well, having read about

and researchied his life.

I imagine some paople
believe jourmalists emjoy
talking to grieving fam-
flies, following tragedy or
witnessing and hearing
horrors recailed and re-
counted,

Tive niever met & jour-

nallist who does. .
it's part of the job;

formedof whatthegovern-
ment — inoluding the po-
liceand courtzs—isup to. -

Tn practics, for those
clogest to a erime, wa be-
come part of the smotional
grinder thatyictims, crim-
inalsand their familles are
putthrough afteramurder
talkesplace.

Argus Leader, speaks during & news tonference

he South Dakota State Penitantiary in Sioux Falls. Robert confe

devitig an escape attemptin April 2011, ELSHA PAGE/ ARGUS LEADEF

Justastheyaredray
into the justice systen
willingly by a orime o
othet's creafion, they
diagoed into the spot
andbecomepublictig

. The familles ide
badies, spend hours
ing with detectives,
through trials and &
ings and sometimes 1
fy, reliving theh ex
ences. They lsten
fange lawyers  qust
thelr eredibifity, down
ihe erires that hurt't
then agk judges fo ¢

-thelr - wrongdoers 1

merey than victims
shown. _
The families
friends of the crim
have to live with the §
ments of the victims’
{lies and the public,
live withthe shame.
Allofthosepeoples
risk of getting a call |
gorteone like me wha

"‘il £ 1
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LOCAL

' Tussday, October 16, 2012

rily, friends wi

Dave Kolpack, Associated Frass and John Hutlt, Argus Leader, speaks during a news conferance

t 1001

befare

were
an the
guided

door
Hary's
te pate
his ac-
Jerget
killing

ghthe - .

theold
-all sat
-1 an
atog of
5. The
p thén
rogm,’
) treat

2 lives
38 Are
, pain-
that is
g clin-
3 sur-

rounding the death, the
voars.of legsl scrutiny, the
prepavations — all of it
leads to a supposedly pain-
less killing that Jasts just a
matterof minutes.

I¢s a manner of death

“reserved only for people

execyted in the United
States, -

It stands in stark con-
trast to the experience of
the victims, .
The Johnson family's
privatetragedy hasplayed
Gutdn the publicto sgeryci-
gty effeot since April 12,
2011, the day Robert and
BergetIdlled Johmson.

1 feel, as anyons who's
folowed the ease closely
surely does, that T know
Jolmson on someé level:

Hewashelovedathome
and at work and segmed to
have no enemies fo speal
of, despite his 23 years as
an authopity figore at a -
high-securlty prison.

. He wags working on -his
g3rd birthday, his day off,
covering g shift at some-
one elsé’s post, .

- I feel as though I know
Robert on some Jevel, as

well, having read sbout

and ressarched hislife,

I imagine some people
believe journalists enjoy
talking to grieving famn-
ilies, following tragedy or
witnessing end hearing
horrors recalled and re-
counted. o

I've never met a jour-
nallstwhodees, . -
-, Itf's paxt of. the job,

. whickisto kegpreadersin-

formedof Whatthegdvers
ment ~ ineluding the po-
Hoe and coutts —Isup 10,

In practice, for those
closest fo a cyime, wé be-
comepart of the emotional
grinder thatvictims, erim:
inals and thelr fatuities are
putthroughafter amurder
takesplace,

riskof getting a ¢

on of Erjc Robert on Monday at the South Dakota State Penitentiary in Sfoun Falfs. Robert confessed
ons officer Ronald 7R..“ Johnson during an estaps attempt in Aptll 2011, cLsHA pAGE ARGUS LEADER

Justastheyaredragged d
into the-justice systent wi-
willingly by a crime of an- -

other's ereation, they are
dragaed into the spotlight
andbscomepubke flgures,

The {amilfes identify
bodies, spend hotrs talk-
ing with deteotivés, sit
through irigls and hea
ings and sometimes testi-
fy, relivihg thelr exper-
ences. They listen fo de-
fense lawyers question

- their credibility, downplay

the .criies, that huzt thein

fhen ask judges to show thd
“their wrongdoers niore

mercy than vidtims were
shown. ..
The families and
friends of the oriminals
Have to Live with the judg-
ments of the vietims' fay
ilies abd the publig, il
ive witlrthe shames” /.
Allofthosepeopled

gorneone like me w

_ofatelephpne:

. - d; ack-ley’;M i

Il cope with aftermath

OMLINE

" Jodn Hold I}a§ been the public

-safety reporter since 2008.
Follow his bleg on erime and
cowrts at bttpif
Thuft.tumbli.com/,

- ask thesm to repeat and re-
- 1ive. thase experiences 11

the name, of :an informed
public, ..

. It's not.ggsy to hear &
personcryontheotherend

At this point, I've spent

. weels thinking about the
“tears shed ;by Lynslte

Johtison and Jer children,

- Milysy atid Jusse, ot Rob-

ert's sentenge hearing, -
‘Will Lynette, who spent

onily six nights away from

her husband:in 32 years,

" feel some medsure of clo-

surenow? -, :

Howwill Missy and Jes-
ge; who struggled to ex-
plaln the loss of “Papa” to
their young childven,. ex-
plain what happened Mon-

ay?

And what of Robert’s
family? What of his- 72-
vearold mothey, who
worked three jobs in hopes
of seeing her children
grow into & better Hfe?
What was she experienc-
ing as her oy son's deat!
approached? :

As acrimereporterina
state that puts its worst of-
fenders to death, it wasmy
futytoreportthedetailaol
the executioh. ‘Fve -hopn:
mentally -preparing " for

3. .

1 realize that emotienal
‘feparation is a fantasy, it
T'radoingmy fob. So were
Attorney General Marty
innehiaha Colin-
ty StaeiscAttranen Aaron
oW, and i ;

LA
othist witnesses;

Robext’s -swift,.-gaii;lbs_S'

end-will resonate for the

other witnesses. far frote”

thantewill forus. -

T Al
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Swﬁh Dakota inmate who killed prison guard
put to death in state’s first execution since 2007

By Associated Press, Published: October 15

— A South Dakota man who beat a prison guard with a pipe and cavered his head

SIOUX FALLS, 8.D.
attempt was put to death Monday, in the state’s first

in plastic wrap to kill him during a failed escape
execution since 2007, '

" Eric Robert, 50, received lethal injection and was ﬁronounced dead at the state penitentiary in Sioux
Falls at 10:24 p.m. He is the first Scuth Dakota inmate to die under the state’s new single-drug Jethal * -
injection method, and only the 17th person fo be executed in the stafe or Dakota Territory singe 1877,

his face. Asked if he had a last staternent, Robert said; “In the name of

Robert had no expression on
[ authorize and forgive Warden Douglas Weber to execute me for the

justice and liberty and merey,
crimes. It isdone.”

shaven Robert, wearing orange inmate pants with a white
appeared to be clearing his throat and then began gasping
ds. His eyes remalned opened throughout and his skin turned

As the drug was administered, the clean-
bianket wrapped around his upper body,
heavily. He then snored for about 30 secon
pele, eventually gaining a purplish hus.

ard Ronald "RI” Johnson during an escape

Robert was put to death in the same prison where he killed gu
once on a kidnapping conviction when he

attempt on April 12, 2011, Robert was serving an 80-year sent

htip://werw.washingtonpost. com/nationsl/south-dako ta-i11ﬁ1ate~who-killcd-prison-guard-s. . 10/16/2012
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ota inmate who k

tried to break out with fellow inmate Rodney Berget, 30,

Johnson’s widow, Lynette, said after the execution that she knows Robet’s death will not bring back her
hugband, her children’s father or her grandehildren’s grandfather,

“But we do kniow that the employees of the Department of Corrections and the public in general will be
just a little bit safer now,” Lynette Johnson said. “We need to have more aftention and focus on the
safety of all of the cotrectional officers in the state of South Dakota. Roti, none of you will ever know
how great he is and is missed. We stand proud for Ron.” :

Lynette Johuson, her two children and their spouses all witnessed the execution. No one from Robert’s
family was in attendance., '

Robert ate his last meal of ice cream with his lawyer, Mark Kadi, on Sawwday night before fasting for 40
hours for religious reasons, T

Aftor the execntion, Kadi said the exeeutionwasery iraeny s pelighed.”
el - = ':Ii;‘};,‘,_,,—

et
T .
i

i e —— e ,
“The problem was-it fas too orderly, It was so antiseptic and peaceful that itnf'fj what was being

som, ™ i adi saidl, “If more people were able to see the evens, there vipuld be fewer of

done to the rsan,“K
them.” L S
ety L N M.‘n

I

Johnson was working alone the morning of his death — also his 63rd birthday — in & part of the prison
eustom furniture and other

known as Pheasantland [ndustries, whete inmates work on upbolstery, signs,
projects. Authorities said the inmates beat Johuson with a pipe, covered his head in plastic wrap and loft

his body on the floor.

Robert then put on Johnson’s pants, hat and jacket and approached the prison’s west gafe. With his head
down, he pushed & cart loaded with two boxes. Berget was hidden in one of the boxes, according 1o a

report filed by a prison worker afier the slaying.

Other guards became suspicious &s the men got closer to the gate. When confronted, Robett beat one
guard; other guards quickly arrived and detained both inmates.

Months later, Robert told a judge his only regret was that he hadn’t killed more guards, He pleaded
puilty to Johnson®s staying and asked to be sentenced to death, telling 2 judge last October that he would
otherwise kill again. He never appealed his sentence and even tried to bypass 2 mandatory state review

in hopes of expediting his death,

Berget also has pleaded guilty in the killing but has appealed his death sentencs. A third inmate, Michasl
Nordman, 47, was given a life sentence for providing materials used in the slaying, '

Robert's execution could be the first of two in as many weeks. Donald Moeller is scheduled ta be put to

death the week of Oct. 28 for the 1990 kidnapping, rape and murder of a 9-year-old girl. Robert had
been on death row only for about a year, Moeller has been there for more than two decades. Only three

other inmates currently ave on the state’s death row.

South Dakota's last execution before Monday took place in 2007, and that wes the first in the state for
60 years. ‘

hitp://www washingtonpost. com/national/south-dakota-inmate-who-killed-prison-guard-s... 10/19/2012
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So%ﬁ%gc Cv-02029 I?l‘]:'e% pl"l:*)st)or? E&Q;%";}u% 05 dgélih i';a:EL?gaosgfti%%gﬁgcugoaf%?ngeqi..J‘]Pfgga%%#' 2355

1081




Case 5:00-cv-050
Soith Daka fraate wlzo k’ﬁm Eﬁ%"&?r 21561, Fled 0910513, Page 9 of 19 Pagei) #: 2356

“You have few people on death row, few executlons, and then you have ﬂus coincidence of cases
coming all at oace,” said Richard Dieter, executive director of the nonprofit Death Pevalty Information

Center, “When peop]o walve appeals, their cases start to move more quickly.”

—a

Associated Press writers Amber Hunt in Sioux I’alI:. and Blake Nicholson in Bismazck contributed to
this report,

Follow Kristi Eaton on Twitter at http:/twitter,corm/kiisticaton.

Copyright 2012 The Associated i‘mbs All rights reserved. This material may not be published,
broadeast, rewritien or redistributed.
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UNITED STATES DISTRICT COURT

DISTRICT OF SQUTH DAKOTA
SOUTHERN DIVISION

DONALD E, MOFLLER, * Civ, 04-4200

% .
Plaintiff] *

*  AFRIDAVIT OF DEPONENT # 1

V. w
. ) *®
DBOUGLAS WEBER, Warden, South *
Dakota State Penitentiary, DENNIS  *
- KABMINGEXK, Seccretary of the South  *
Dakota Depattment of Corrections, *
and DOES 1-20, unknown #
employees or agents of the South *
Dakota Depeartment of Corrections,  *
&
*

Defendants.

State of South Dakota *
s * 88,
County of Minnehaha #

(SEAL)
My commission expires: [jrf}(j‘;,s:;{ ;{:‘;" 2y %

I, Deponent # 1, being first duly sworn upon oath, testify on personal

knowledge and belief as follows:

1. Deponent # 1 compounded drugs intended for use in Donald Moeller’s
execution on or about October 3, 2012. The drugs were compounded on
this date to allow time for tesimg prior to Moeiller’s execution.

. Deponent # I submitted a test sample of the compounded drug to a lab
customarily used by my pharmacy. The lab was chosen by me with no

influence from the state. On Qctober 17, 2012, the lab reported that the-

drug I compounded meets USP standards for purity, potency, sterility,
and 30-day stability. A redacted report is attached.

Dated this 222¢ day of October 2012,
ﬁ@ﬁ-@’bumfy"“ #
Depon’ent #1
Subscribed and sworn to bf:forei me thls 2204 day ctober 2012.
1#; .f T

Nota’ry Publch bou’ch infcota

...................
iR e e e b €

MAXINE J RISTY

$(EEam\ NOTARY PUBLIG
£ () soum mxcm@%&

...........................

CaC e
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Product Release Report

E!fi_ﬁﬂ 244

Report Date H0HF212

Spansor )
Samgpie Na. 58824
Protiuot Descripfion  Sedium Pentobarkital 56 mafmi
Lot fo. 10450624 '
Explry 11172012 !
Release Speoffoation:  SPEC-PSSD-006.0
Pr—aﬁfﬁ;l’& Bﬁeaifiﬁatiun _ FinalData - Status Date of Test  Relarence v
—"s'('rc‘:gen NMT 0.8 EU/mL - 0.48 EUMmL, Fasses 10072012 USP <85>
Sterflity v Negative Negative | Passes 100372012 USP <71»
‘ungai Screening Negative Negative Passes 10/3/2012 USP <71»

IPLC 90-110% _ 106.7% Pagses 10/4/2013 HPLC-TM-217.0

as Sodium Pentobarbita 55.5 mgimk:
ata Recsived: 1W0/3iem2. Cartar:
- 1x40mf Tracking MNo.:

HantHy Recalved:

12
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. *
STATE OF SQUTH DAKOTA #
COUNTY OF PENNINGTON : _
N . # IN CIRCUIT COURT
CHARLES RUSSELL RHINES ¥ QEVENTH JUDICIAL CIRCUIT
A . _ :
Petitioner, * CIV. 02-924
8, ' L )
* AFFIDAVIT OF DQUGLAS WEBER
DOUGLAS WEBER, Warden, South * .
- Dakota State Penitentiary, : '
Respondent. :

Affiant, after first being sworn upon his oath, stales as follows:

1. X called at irial, affiant would testify to the following facts,

2. 1 am the Warden of the South Dakota State Penitentiary. -In that
capacity I carried out the execution of Donald Eugene Moeller-on
Octaber 30, 2012, Mogller’s execution was performed using

comnpounded pentobarbital,

3. I-was in the execution chamber standing at Moeller’s right shoulder
during the entire execution. Once Moeller made his initial last
statement, [ signaled the executioners in the chemical room to

commence the injection,

4, Aftér about-30 seconds, Moeller uttered a final sent&ence,in response
to sounds being made by locked-down inmates housed in the same
wing of the building where the execuition chamber is located,
Approxzmately 15 seconds.after this final sentence, Moeller logt
consciousness and expelled a faint snore. Mosller remained
unconscious uniil he was pronounced dead by the coroher, Moeller
expelled a few last deep breaths.approximately 60 seconds after ]
signaled to cotamence the injection. Visible indicators of a pulse
censed afier approximately 4 minutes. After epproximately 23

~ minutes, Moeller was pronounced dead by the coroner. A copy of the
" officlal execution imeline record is attached hereto as Exhibit 1.

5. Moeller exhibited virtually no signs of pain or physical distress during
gither the seconds he remained consclous after the injection
commenced or during the period of unconsciousness before he died.
A media witness described the execution as fvery guick.” The witness
“didn't see him [Moeller] in any pain at all.” According to the witness,
Moeller's execution was, like reports of the Robert execution, “very
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S b
b

clinical, Very quick. If this man [Moeller] was in pain, [the wiiness] ;
didn*t see it.” Mosller 'was “gone” in "gHiatieiof {alminute% Bkeorpts :
of the medie witness’ piblic statetments are atteched heroio as Bxhibil ' -
2 and are an accurate description of the event. '
6. Mesller-was executed via thi seyne protocol and with the samedrug -

intended-for ussin:the-cxecution-of-Charleg-Russell-Rhines,, Due to,
then-pending Htigation in Moeller’s case, ] ordered the drugsfor
Mosller's exsoution tssted, The pharmacist had the druge tested by
an independeut lab, 'The testing informed me thit the compounded
pentobarhital vssd in Moeller's execution had peaseed authoritative
USP standards for purlty, potency, and stesflity, A copy of the testing

. report is atiached g8 Bahibit 3, ‘ '

Dated thie | _ day of November 20132. : :

' e -l.\ oo - . v *
Eougla.a%ﬁber _ ' . -

Subecribed to and sworn before me this _[_ day of Noveniber 2012,

o Fhtsry Judes

Notary Publo - '

BEAL

vvvvvvvv

My Commisslon Expires: £ / / .
e B 16116

PUBLC .
S onon GR)Y.

B Al
bl )

>

]

]
¥
J

0087
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Execution Timeline Record

[

inmate numbsr, & 28137

Inmate name: Donald Maosiler
Execution Date: \O/20/1\3,
1. Removed from holding cel Time: Q§§ {‘N‘ﬁ
2. Transferred to table - Time: __9.2A 200
3. Restralnts secured Time: _ Q4 QoD
4. N started ) Time: Right pueon 9D gyon

Left  qurte VA% o0n
{Note whether arm, leg, of other)

5, Begin escorting witnesses )
to viewing rooms . Time: Qq ~"g‘3?m

6. All witnasses present. Time: __ .57 Qeny

7. Warden orders curtains opened. - Time: 4359 (€l

8. Secretary of Corrections informs
Warden that the Warden is '
clearad to proceed with the

execution, Time! _ ‘\D’-DD@% '

9. Last statement Time: \D'.O} o |
10. Injections begin : Time: DO\ e

: 11.lﬁ}ecﬁons completed Time: ___ O\ D%r‘:)m

12.Second setof Injections required? YES_/NO

a, Ifyes, time second injections were started.  Time:

T ]

b.  Time secord injections completed. Time:
13. Death pronounced Time: _ QL84 g
14.Curtains closad - Time: \DAY g
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-
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HOMEPAGE STGRiES KELOLAND CONNECTIONS FEATURES ABOUT KELOLAND EM

KELOLAND Video Player
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executed at the South Dakote State Penltentiary,

Read Full Story
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Read Full Story
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o . ocT 22 200
UNITED STATES DISTRICT COURT ' iz
DISTRICT OF SOUTH DAKOTA @?’ QLERK
SQUTHERN DIVISION
- Civ, 04-4200

DONALD E. MOELLER,

Plaintif, -
AFRIDAVIT OF DEPONENT # |

V.

*

*

"

"

W
DOUGLAS WEBER, Warden, South . *
Dakota State Penitentlary, DENNIS  *
RAEMINGE, Secretary of the South  #
Dakota Department of Corrections,  *
and DOES 1-20, unknown *
employees or agents of the South A
Dakota Department of Correctionts, ¥
*

*®

Defendants,

State of South Dakota  *
* 33,

County of Minnehaha ®
T, Deponent # 1, being first duly sworn upon oath, testify on persenal
knowledgc and belief as follows:
1. Deponent # 1 compounded drugs intended for use in Donald Moeller’s

execution on or about October 3, 2012, The drugs were compounded on
this date to allow time for testmg prior to Moeller's execution.

Deponent # | submitted a test sample of the compounded drug to a lab

customarily used by my pharmacy. The lab was chosen by me with no
influenice from the state, On October 17, 2012, the lab reported that the

drug I compounded meets USP standards for purity, potency, sterility,
and 30-day stability, A redacted report is attached.

2

Dated this 2374 day of Octoher 2012.

/QWV—%“ #7

Deponent #1

Subscnbcd and sworn to beior me ‘thxs Sand dai 9 Qéj;fch:ﬂ:a«,r 2012,

Not&ry Pubhc-iSou}h D ota

(SEAL
My commission expires: Orlobor |5, ZO[7]  feomtmmimetsmmn
gy, - 1 MAXINE J RISTY

NOTARY PUBLIG ]
-y SOUTH BAKOTA

........

Prphghy-

Lat )
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Ptoduct Release Report  *

FIRAL DATA
Report Date 1021012
Sponsor . g
!
Baniple No. 52
. Prouct Desoripfion  Sodium Pentobarbitel 60 mlml
dotdo. . 10450824 )
Exolry 14112042 :
Relaase Speication; spgchpss'mea.o
" Frppodgre, Specifivation " Wil Data S baieoiTen Ralergnce
Pyrogen . NMTO.8EUML 0ABEUIME.  Passos 101412012 U8 <ag>
Sterllty . Nagative ' Nogativo | Passss foma0fe USP ¢fi>
Fungsl Serestdng  egative ‘ Nugative Passes Hlaf20iz USR <71
HpLe S 804110% , 108.7% Fasses 1012012 HPLO-TM-217.0
&4 Secfum Pentobartital 5.8 mptme;
Dt Racalvags torseole Cator
Gl Revedve; A 4D ) Teacking No.:

17

" Thigaport shall nal be reproduced axapt Irs full, withol wrilten approval frorg
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DECLARATION OF JOSEPH F. ANTOGNINL M.D., M.B.A.

JOSEPH F. ANTOGNINI, does hereby declare and say:
1. My name is Joseph F. Antognini. I am a medical doctor, board-certified in
anesthesiology. Ireceived a B.A. degree from the University of California, Berkeley in
Economics in 1980. Ireceived my M.D. degree from the University of Southern California in
1984. I also received an M.B.A. from California State University, Sacramento in 2010. I was
previously the Director of Peri-operative Services at the University of California, Davis Health
System and a Professor of Anesthesiology and Pain Medicine and Professor of Neurobiology,
Physiology and Behavior at the University of California, Davis. I am licensed to practice
medicine in the State of California. I have over 30 years of experience practicing anesthesiology
since 1984 when I began my residency at the University of California, Davis Health System. I
am thé author or co-author of over 200 publications. My area of research has been focused on
anesthetic mechanisms, specifically related to where anesthetics produce unconsciousness,
amnesia an.d:immobility. A true and correct copy of my curriculum vitae is attached hereto as

Exhibit B.

2. I have reviewed, and am familiar with, the allegations made in the complaint, the reports
and/or declarations of Plaintiffs’ experts, and additional information in the documents described
below.

Scope of Engagement

3. I have been asked to render expert opinions in the fields of general medicine and
anesthesiology, especially regarding the use, actions and efficacy of pentobarbital, in relation to

South Dakota’s lethal injection protocol, and the effectiveness of the procedures therein. 1 have




also been asked to render opinions regarding the efficacy of pentobarbital in the case of Charles
Rhines, a condemned prisoner. This report contains a complete statement of my opinions, and
the basis and reasons therefor, including the facts or data I have considered in forming them.

The opinions that T do provide are within my field of anesthesiology and such fields as are
necessarily related to anesthesiology, including general medicine, pharmacology and physiology,
and fall within the scope of my expertise. All opinions expressed herein are stated to a

reasonable degree of medical and scientific certainty unless otherwise noted.

Compensation

4, My fee schedule for this matter is as follows: $650 per hour for nontestimonial work;
$700 per hour for deposition or video testimony; $6000/day for in-person testimony and travel.

Materials Reviewed

5. I have conferred with attorneys for Defendants. Among the documents I have reviewed
in connection with this case are the complaint (49CIV19-002940, filed 10/22/2019), publications
in the “References Cited” section and the report of Craig Stevens, PhD. A list of documents I
reviewed in preparation of this report is included in Exhibit A,

6. I am advised that discovery is not complete in this case and that more documents and
information may become available to me at a later date. Should additional documents or
information be provided to me for review and analysis, I reserve the right to take those additional
materials into account, and to modify and/or supplement my opinions accordingly. I may also be
present at hearings and/or trial. I may take into account any testimony or other evidence to the
extent related to my opinions; I may modify and/or supplement my opinions accordingly. In
performing my analysis, [ have relied on my professional training, education and experience,

The opinions presented in this report are my opinions and mine alone. [ have reviewed and




considered documents and information and identified those materials (Exhibit A). These
documents an’d other information that I reviewed and considered are of a type reasonably relied
upon by experts in the field of anesthesiology, general medicine, physiology and pharmacology
in forming opinions or inferences on questions in this area. T have looked upon all of these as

valuable sources of information that T am obliged to consider.

Background

7. The intravenous administration of five (5) grams of pentobarbital would result in 1) rapid
and deep unconsciousness within 20-30 sec, followed by 2) markedly depressed drive to breathe,
followed by 3) absence of breathing, followed by 4) decreased oxygen levels in the body,

followed by 5} slowing of the heartbeat, followed by 6) the heart stopping, i.e., death. During this

period there will also be cardiovascular depression and collapse.

(see http://emedicine.medscape.com/article/813155-overview#a5 accessed 10-23-19)

8. As stated above, pentobarbital (5 grams) causes rapid unconsciousness followed by
respiratory arrest, cardiovascular collapse and death. After intravenous injection of 5 grams
pentobarbital, concentrations of pentobarbital will far exceed the lethal concentrations—see
Table 1, package insert for pentobarbital in References Cited (Exhibit A) and extrapolating from
data of Ekarnebo (1974). Once respiratory depression and arrest occurs within 1-2 minutes, the
unconscious inmate then begins to use up the oxygen stores in his body, which are estimated to
be 1200 ml (Campbell & Beatty, 1994). Normal oxygen consumption is about 250-300 ml/min,
and virtually all the oxygen in the inmate’s body will be used after 4-5 min. In fact, estimates of
oxygen saturation after apnea confirm this relationship (Farmery & Roe, 1996). Before all the
oxygen is uscd, however, the heart will be affected, will begin to slow and will then have

periodic irregular beats. It likely will take several minutes before the heart stops all together, At




that point, death is declared. This process, as described, is irrefutable, It is based on the known
actions of pentobarbital and sound pharmacological and physiological principles, and the known

effects of these doses of pentobarbital in lethal executions.

9. These actions of pentobarbital are consistent with data published by Aleman et al.,
(2015), a study extensively discussed in the recent US Supreme Court case Bucklew v. Precythe,
No. 17-8151 (decided April 1, 2019). In the Aleman study, horses were administered large, lethal
doses of pentobarbital, with a mean time of infusion of 47 seconds, and the horses developed
electroencephalographic brain silence (i.e., flat line) at a mean of 53 seconds after the initiation
of the infusion, that is, EEG silence occurred on average, 6 seconds after the infusion finished.
Because loss of consciousness occurs before EEG silence, these data fit with a time frame of 20-

30 seconds for loss of consciousness after the initiation of the pentobarbital infusion.

10.  Inasimilar study (Buhl et al., 2013), the time to collapse (when the horses went from
standing to falling to the ground) was about 27 seconds (the average of the means of the four
groups studied; see their table 2) after the initiation of the infusions. They also noted that
respiratory arrest occurred simultaneous with falling to the ground in most horses (2™ paragraph

in discussion).

11.  These actions of pentobarbital listed above are consistent with the actions of an ultra-fast
acting/ultra-short acting barbiturate that is administered in a large lethal dose as specified in the

South Dakota protocol,

12.  TItis important to understand how barbiturate drugs can be classified as “ultra-short
acting”, “ultra-fast acting”, “fast acting” and “short acting”, and how this classification is not

absolute, and depends in large part on the dose of the drug and the route that it is administered




(oral versus intravenous). The term “shott acting” refers to the duration of action, that is, how
long (time) doces the drug have its intended effect, while “fast acting” refers to the onset of
action, how long does it take for an effect to occur. In the case of barbiturates, an “ultra-short
acting™ barbiturate at a typical clinical dose has a duration of 5-10 minutes, while a “short
acting” barbiturate at a typical clinical dose might have a duration of 15 minutes (see Table,
Exhibit C). These concepts are outlined graphically in Exhibit D.
13.  Inthe chapter in Miller’s Anesthesia (1% Edition, 1981) which contains the material on
barbiturates, the author writes:
“For matters of classification, the barbiturates are divided into four
classes according to their duration of activity: long-acting, medium-acting,
short-acting, and ultra-short-acting. However, this classification is often altered
depending on the route of administration (oral versus intravenous), dose, use of
other compounds, and the species.” (Stanley, 1981).

Because this chapter was written within a few years prior to the 1984 South Dakota law,
it informs our understanding of how barbiturates were classified at the time, Clearly, the authqr
conveys the idea that the classification of barbiturates is subject to interpretation and
circumstances, specifically dose and route of administration,

14, The inexactitude of this classification has been known for many years and found to be
“scientifically unsound” (Mark, 1969). In 1969, L.C. Mark described the classification as archaic
(Mark, 1969) writing:

“The spectrum of barbiturate effects extends in dose-dependent fashion

from sedation to hypnosis to anesthesia to poisoning to death. Any of these




effects can be achieved deliberately or accidentally by any barbiturate given

in appropriate dosage....”
15.  Likewise, Breimer wrote (Breimer, 1979):

“It is surprising that this classification still persists in pharmacology

textbooks”.
16.  In fact, Dr. Stevens, in his chapter on CNS active drugs (Brenner and Stevens,
Pharmacology, 2018) makes no mention of ultra-short-acting barbiturates, and lumps
pentobarbital and thiopental together as “short acting” (see his Table 19-1, pg 209). He
distinguishes thiopentél’s onset of action from pentobarbital’s onset as “very fast” versus “fast”
but specifies that the onset for thiopental is for the intravenous administration, while for
pentobarbital he describes attributes related to oral administration. Thus, even Dr. Stevens’s
description indicates that these differences are open to interpretation depending on the drug and
mode of administration.
17.  The administered dose of these drugs, relative to the élassiﬁcation, is important to point
out. If a small enough dose of pentobarbital is administered, no effect is observed. If
incrementally larger doses are administered, eventually an effect would be seen, but its duration
could be on the order of just a few minutes, and thus the drug would be “ultra-short acting”. For

example, in the Ehrnebo stud.y (1974) only 3 of 7 subjects administered 100 mg pentobarbital

intravenously fell into a light sleep, and that was for 20-30 min. Thus, a smaller dose in those
subjects would have likely produced a shorter duration of action, while a slightly larger dose in
the other four subjects would have likely produced an effect with a duration of action in the

range of 5-10 minutes (see Exhibit D for graphical representation of this concept).




18.  With thiopental administered at large sub-lethal doses for a prolonged period, the
duration of action would likely be on the order of hours and would clearly exceed the “ultra-short
acting” range. Finally, if thiopental is administered in large lethal doses, as in the setting of an
execution, clea_rly its classification as an “ultra-short acting” barbiturate is meaningless.

19.  The decision in the Montana case (Smith v Montana State Dept of Corrections, 2015 WL)
as cited in the complaint, also uses the terms “ultrafast acting” and “ultrashort acting”, and
groups the two together (see table at *3), and likewise does the same with “fast acting” and
“short acting”. Furthermore, the Montana decision describes the opiﬁion of Dr. Heath as follows:
“it is often important to have a very quick transition from consciousness to unconsciousness™ and
that “this is the purpose of the development of ultra-fast-acting barbiturates.” (at *2 of the
decision).

20.  To reiterate, these distinctions mentioned above help inform our understanding of the
term “ultra-short acting” in the context of lethal execution. Thiopental and methohexital, which
the inmate claims are “ultra-short acting”, would not be so at the doses and route administered
for lethal injection. At much larger doses, thiopental is not ultra-short acting. Patients
administered large doses of thiopental for prolonged periods do not awaken quickly.
Furthermore, as noted above, pentobarbital at the dose administered in the South Dakota protocol

(5 grams) would induce rapid unconsciousness, within 20-30 seconds.

Conclusion
21.  Itis my opinion, to a reasonable degree of medical and scientific certainty, that 1) the
inmate would become unconscious within 20-30 sec after the initiation of the infusion of the

pentobarbital, followed by respiratory arrest, cardiovascular collapse and death; 2) injection of




massive doses of barbiturates in this inmate would not inflict mild, moderate or severe pain; 3)
these actions of pentobarbital are consistent with a drug classified as an ultra-fast acting/ultra-

short acting barbiturate when administered in these massive doses.

22.  Should additional information become available I reserve the opportunity to amend my

statements herein.

Date: October 26, 2019

Joseph F. Antognini, M.D., M,B.A.
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Exhibit B

CURRICULUM VITAE
Joseph F. Antognini, M.D., M.B.A.

CONTACT:

ifantognini@icloud.com
ifantognini@ucdavis.edu

EDUCATION:
1980 University of California, Berkeley (B.A., Economics)
1984 University of Southern California (M.D., Medicine)
2010 California State University, Sacramento (M.B.A., Business)

INTERNSHIP/RESIDENCY:
1984-1987 Anesthesiology, UC Davis Medical Center
1986-1987 Chief Resident

PROFESSIONAL POSITIONS:

9/16-present Physician Surveyor
The Joint Commission
QOakbrook Terrace, IL

7/17-present Director Emeritus
University of California, Davis

7/11-present Clinical Professor of Anesthesiology and Pain Medicine
(Volunteer Clincal Faculty appointment)
University of California, Davis—School of Medicine

11/10-6/16 Director of Peri-operative Services
UC Davis Health System

7/00-7/11 Professor of Anesthesiology and Pain Medicine
{with tenure)
Department of Anesthesiology and Pain Medicine
University of California, Davis—School of Medicine

12/02-7/11 Professor of Neurobiology, Physiology and Behavior
(with tenure; WOS appointment)
College of Biological Sciences
University of California, Davis




Joseph F. Antognini, M.D. Curriculum Vitae - Page 2

11/98-7/10 Vice Chairman, Director of Research

11/98-3/02 Director of Malignant Hyperthermia Diagnostic Laboratory
Department of Anesthesiology

7/96-7/00 Associate Professor (with tenure)
Department of Anesthesiology
University of California, Davis—School of Medicine

10/91-6/96 Assistant Professor
Department of Anesthesiology
University of California, Davis—School of Medicine

7/87-9/91 Staff Anesthesiologist (Private Practice)
American River Hospital
Department of Anesthesiology
Carmichael, CA

7/87-9/91 Assistant Clinical Professor (volunteer)
Department of Anesthesiology
University of California, Davis—School of Medicine

LICENSURE & CERTIFICATIONS:

State of California #G55662 (active)

Diplomate, National Board of Medical Examiners (1985)

Diplomate, American Board of Anesthesiology (1989)

Certificate of Recertification, American Board of Anesthesiology (1999, 2009)
Certified Yellow Belt, 2017

PROFESSIONAL SOCIETIES AND RECOGNITION:
American Society of Anesthesiologists 1987--present
California Society of Anesthesiologists 1987—present
Fellow of the American Society of Anesthesiologists 2018—present

ADVOCACY

ASA Grassroots Network (ASA Team 535) 2018
ASAPAC Donor—2018

FAER Donor—1999-2018

RESEARCH INTERESTS:
Mechanisms of anesthesia; factors influencing anesthetic requirements; OR efficiency

AWARDS AND HONORS
Dean’s Mentoring Award, UC Davis School of Medicine, 2006
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Associated Students of UC Davis “Excellence in Education Award” College of Biological

Sciences, 2007

Associated Students of UC Davis “Excellence in Education Award” Qutstanding

Educator, 2007

Foundation for Anesthesia Education and Research, Mentor Academy, 2008
Phi Kappa Phi Honor Society, 2010

GRANTS

1.

UC Davis Faculty Research Grant 1991-92—The effect of intrathecal aspirin on
anesthetic requirements in rabbits, $2500

2. UC Davis Faculty Research Grant 1993-94—Validation of a preferentially
anesthetized goat brain model, $1500

3. Foundation for Anesthesia Education and Research 1994—Determination of gross
anatomic sites of anesthetic action, $25,000 ($25,000 matching departmental
funds)

4, UC Davis Faculty Research Grant 1994-95—The effects of general anesthesia on
cerebral blood flow patterns as assessed by functional magnetic resonance
imaging, $1500

5. UC Davis Faculty Research Grant 1996-97—The effect of differential isoflurane
delivery to brain and spinal cord on inhibitory and excitatory output from the brain,
$10,000

6. Foundation for Anesthesia Education and Research 1997-99—The effect of
differential isoflurane delivery to brain and spinal cord on inhibitory and excitatory

- output from the brain, $70,000 ($70,000 matching departmental funds)

7. NIH RO1 GM57970 Brain and Spinal Cord Contributions to Anesthetic Action 8/98-
4/02 (Priority Score 120, Percentile 1.0). Total costs $713,026

8. NIH R01 GM61283 Anesthetic Effects on Sensorimotor Integration 2/01-2/06
(Priority Score 194, Percentile 16.9). Total costs $672,791

9. U.C. Davis Faculty Research Grant. Indirect effect of isoflurane and lidocaine on
EEG activation. 7/1/01-6/30/02, $4,000

10. NIH R01 GM57970-4A1 Brain and Spinal Cord Contributions to Anesthetic Action
4/02-12/05 (Priority Score 197, Percentile 20). Total costs $1,284,689

11.  NIH 3R01GMO057970-05S1 Brain and Spinal Cord Contributions to Anesthetic
Action. Minority Supplement grant. 7/03-7/04. Total costs $55,932

12.  NiH P01 GM47818 Anesthetic Effects on Spinal Nociceptive Processing 8/04-7/09
(Priority Score 185). Total costs $804,325

13. NIH R0O1 GM61283A1 Anesthetic Effects on Sensorimotor Integration 12/05-12/9
(Priority Score 158, Percentile 9). Total costs $748,432

TEACHING

Post-Graduate:

1. Resident lectures on neuroanesthesia, anesthetic mechanisms, malignant
hyperthermia, neuromuscular blocking drugs, volatile anesthetics, anesthesia
research. 1991-2019

2. Anesthesiclogy Department Journal Club 2013-2016
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3. UCSF Changing Practice of Anesthesia—Faculty. September 2014: Peri-
operative Medicine and Healthcare Reform: Challenges and Opportunities for
Anesthesiology

Graduate:

Guest lecturer for NPB 219 (E. Carstens, Instructor). 1998-2003

Guest lecturer for NPB 112 (E. Carstens, Instructor). 2001-2008

Guest lecturer for first year medical students—pain physiology 2002-2003

Facilitator, Application of Medical Principles 2002-2008

Guest Lecturer, 210B (Systemic Physiology) January 2006

Instructor of Record, Applied Physiology and Pharmacology 2007, 2008
Undergraduate:

NPB 10—Elementary Human Physiology (4 units). 2001-2009

Freshman Seminar: The Supreme Court and You. (2 units) 1998-2010

MENTORED STUDENTS, RESIDENTS AND POST-DOCTORAL SCHOLARS

1. Kevin Schwartz, M.D. Resident 1993
2. Michael Borges, M.D Resident 1994
3. Agi Melton, M.D. Resident 1094
4. Etsuo Tabo, M.D. Post-Doctoral Scholar 1997
5. Steven Jinks Graduate Student 1998-2001
6. Chris Simons Graduate Student 1998
7. Xiao Wei Wang, M.D. Post-Doctoral Scholar 1999
8. Xiaoguang Chen, M.D. Post-Doctoral Scholar 2000
9. Makoto Sudo, M.D. Post-Doctoral Scholar 2000
10. Satoko Sudo, M.D. Post-Doctoral Scholar 2000
11. Alison Fitzgerald Undergraduate Student  2000-2001
12. Andrew Hall Undergraduate Student 2001
13. John Martin, M.D. Resident 2001
14. Steve Jinks, PhD. Post-Doctoral Scholar 2001-2004
15. Jason Cuellar, BS Graduate Student 2003-2004
16. Linda Barter, MsVM  Graduate Student 2004-2007
17. Mashawn Orth Graduate Student - 2004-2005
18. Carmen Dominguez, MD Assistant Professor 2003-2005
19. Lauire Mark Undergraduate Student 2005, 2006
20. Matthew LeDuc Medical Student 2005
21. Toshi Mitsuyo, M.D.  Post-Doctoral Scholar 2004-2005
22. Kevin Ng, M.D. Resident 2005-2006
23. JongBun Kim, M.D.  Post-Doctoral Scholar 2006
24. Sean Shargh Undergraduate Student  2006-2007
25. Aubrey Yao, M.D. Resident 2006-2007
26. Alana Sulger Undergraduate Student  2006-2007
27. Gudrun Kungys, M.D. Resident 2007-2008
28. Jason Talavera Medical student 2007
29. Onkar Judge Medical student 2008
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30. Andrew Cunningham Undergraduate Student 2008
31. Lauren Boudewyn Undergraduate Student 2008
32. Austin Kim Undergraduate Student 2008
33. Jason Andrada Graduate Student 2009-2010
34. Jun Ye Graduate Student 2014-2015
35. Reihaneh Forghany  Resident 2018-2019

SPECIAL ACTIVITIES:

Staff Anesthesiologist, American River Hospital, 1991-1992

Medical Advisor, CMT International (Charcot-Marie-Tooth), 1991-2000

Director, Case Conferences, Department of Anesthesiology, April-June, 1992

Proctor, Medical Board of California, 1992

Staff Membership, Sutter Davis Hospital, Davis, CA, 1992-1995

Consultant, Malignant Hyperthermia Hotline, Malignant Hyperthermia Association of the
United States (MHAUS), 1992-2002

Associate, UC Davis Diagnostic Malignant Hyperthermia Laboratory, 1992-2010
Member, Subcommittee on Experimental Neuroscience and Biochemistry, American
Society of Anesthesiologists, 1996

Finance and Executive Committees, U.C. Davis Department of Anesthesiology, 1996-
2002

Quality Assurance Committee, U.C. Davis Department of Anesthesiology, 1998-2004
Course Director, Annual U.C. Davis Anesthesiology Update (CME meeting), 1996-2003
California Society of Anesthesiologists: Educational Programs Committee, 1998-2000
Coordinator, Grand Rounds, Department of Anesthesiology, 1996

Professional Billing Workgroup, U.C. Davis, 1996-98

Question Writer, American Board of Anesthesiology, 1998-2001

Member, UC Davis Animal Care Committee, 2000-2003

Member, UC Davis School of Medicine Personnel Committee, 2003—2007; Chair 2007
Management Advisory Committee, Department of Anesthesiology, 2007

Ad Hoc Reviewer for Anesthesiology, Hospital Topics, Journal of Clinical Anesthesia,
Journal of Comparative Neurology, Regional Anesthesia and Pain Medicine, Pain, Brain
Research, Journal of Neuroscience, Anesthesia and Analgesia, British Journal of

Anaesthesia, Neuroscience, Cephalgia, Neuroscience Letters, Jounral of
Chromatography, Basic & Clinical Pharmacology & Toxicology, Therapeutics and Clinical
Risk Management.

Member, VA Merit Review Subcommittee, Alcohol and Drug Dependence, 2002-2005

Editor, American Board of Anesthesiology/ American Society of Anesthesiologists In-
Training Examination 2003-2008

Assaociate Editor, Anesthesiology 2005—2011

Faculty Execuitve Committee, School of Medicine 2009-2010

Chair, Faculty Execuitve Committee, School of Medicine 2010-2011

Member of various hospital committees 2011-2016: Medical Staff Executive Committee,
Quality Safety Committee, OR Committee, Surgical Services Steering Committee
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EXHIBIT C

Table showing typical onset times and durations of action for thiopental (intravenous)
and pentobarbital (oral and intravenous)

TYPICAL TYPICAL TYPICAL ONSET | TYPICAL
ONSET DURATION (Execution dose) | DURATION
(Clinical dose) | (Clinical dose) {Execution dose)
Thiopental 10-40 seconds* | 5-8 minutes® 10-40 seconds Beyond duration of
(intravenous) : - _ o execution
5-95 minutes;
‘mean 30
_ minutes**
Pentobarbital | 15-60 minutes* | 1-4 hours® NA NA
(oral pill)
Pentobarbital | 1 minute® 15 minutes® 20-30 seconds™ Beyond duration of
' o execution .

(intravenous)

#Pentobarbital data from US National Library of Medicine TOXNET (accessed 10-26-19):

hitps://toxnet.nlm.nih.sov/cgi-bin/sis/search2/r?dbs+hsdb: @term+@rn+@rel+76-74-4

*Thiopental data from US National Library of Medicine TOXNET (accessed 10-26-19).

## based on Aleman et al. (2015) and Buh/ et al. (2013)

** Wyant GM, Dobkin AB, Aasheim GM. Comparison of seven intravenous anaesthetic agents
in man. Brif J Anaesthesia 1957; 29:194-209; total dose about 10.5 mg/kg in divided doses.
These data show how just a 2-3x the usual clinical dose markedly increases the duration
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