
 

 

No. 19A1044 
 

In The 
Supreme Court of the United States 

 
 

SOUTH BAY UNITED PENTECOSTAL CHURCH, AND 

BISHOP ARTHUR HODGES III, 
 

v. 

 
 

Applicants, 

GAVIN NEWSOM, in his official capacity as the Governor of California; XAVIER 

BECERRA, in his official capacity as the Attorney General of California, SONIA 

ANGELL, in her official capacity as California Public Health Officer, WILMA J. 
WOOTEN, in her official capacity as Public Health Officer, County of San Diego, 

HELEN ROBBINS-MEYER, in her official capacity as Director of Emergency Services, 
County of San Diego, and WILLIAM D. GORE, in his official capacity as Sheriff, 

County of San Diego 
 
 

 

To the Honorable Elena Kagan, Associate 
Justice of the United States Supreme Court and 

Circuit Justice for the Ninth Circuit 
 

OPPOSITION OF COUNTY DEFENDANTS TO 
PLAINTIFFS’ EMERGENCY APPLICATION 

FOR WRIT OF INJUNCTION  

Respondents

 

 
THOMAS E. MONTGOMERY, County Counsel 
COUNTY OF SAN DIEGO 
JEFFREY P. MICHALOWSKI, Senior Deputy 
    *Counsel of Record 
1600 Pacific Highway, Room 355 
San Diego, CA 92101 
(619) 531-4886 
jeffrey.michalowski@sdcounty.ca.gov 

 

Counsel for Respondents Wilma J. Wooten, in her official Capacity as Public 
Health Officer, County of San Diego, Helen Robbins-Meyer, in her official 
capacity as Director of Emergency Services, County of San Diego, and William 
D. Gore, in his official capacity as Sheriff, County of San Diego



 

 

 

JOINDER IN STATE DEFENDANTS’ OPPOSITION 

The County Defendants—County Public Health Officer, Dr. Wilma J. Wooten; 

San Diego County Sheriff William D. Gore; and County Emergency Services Director 

Helen Robbins-Meyer, all sued in their official capacities (the “County Defendants”)—

hereby join the Opposition filed by the State Defendants.  The County Defendants 

agree that denial of plaintiffs’ application is appropriate for all the reasons stated 

therein. 

THE COUNTY’S SOCIAL DISTANCING AND SANITATION PROTOCOL 

The County Defendants further note that plaintiffs’ request for injunctive 

relief misunderstands the nature and purpose of the County’s public health protocols.  

Specifically, plaintiffs’ request assumes that the County’s Social Distancing and 

Sanitation Protocol (hereinafter, the “Protocol”) (Appendix A1) was designed to 

address public health concerns related to any organized gathering, no matter the 

context.  In plaintiffs’ view, if adherence to the Protocol by a local business is 

sufficiently protective of public health, then adherence to the Protocol by a church 

must be too.  See Plaintiffs’ Application, at p. 5 (“Plaintiffs seek an injunction as 

follows: Defendants . . . are restrained and enjoined from enforcing . . . any prohibition 

on Plaintiffs’ engagement in religious services, practices, or activities at which the 

                                            
1  Available at https://tinyurl.com/qpy9sen (last visited May 28, 2020). 
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County of San Diego’s Social Distancing and Sanitation Protocol and Safe Reopening 

Plan is being followed.”). 

In reality, the Social Distancing and Sanitation Protocol was not designed to 

be sufficient to regulate indoor public gatherings, in which groups of people gather in 

a singular and undifferentiated space.  There was no need for such regulation at the 

time the Protocol became effective (i.e., April 7, 2020), because such gatherings were 

prohibited.  Indeed, it was not until three weeks after the effective date of the Protocol 

that the Governor even announced his reopening plan, under which indoor public 

gatherings—whether secular or religious—would be phased in over time. 

The plain language of the Protocol, too, demonstrates that it does not 

contemplate indoor public gatherings.  Rather, it was designed to protect employees 

and customers of local businesses.  It requires “desks or individual work stations” to 

be separated by at least six feet.  Appendix A, p. 3.  It requires disinfecting of 

“shopping carts and baskets,” as well as “payment portals, pens, and styluses.”  Id.  

And most tellingly, it makes it mandatory to minimize the number of persons present, 

by requiring that “everyone who can carry out their work duties from home 

has been directed to do so.”  Id. at p. 1. 

Moreover, the Protocol is not designed to account for the unique risks 

associated with large-scale indoor gatherings involving collective singing and/or 
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recitation, especially when such gatherings are for sustained periods.2  As the 

Seventh Circuit explained, such gatherings are fundamentally different than 

ordinary business activity: 

The Executive Order’s temporary numerical restrictions on public 
gatherings apply not only to worship services but also the most 
comparable types of secular gatherings, such as concerts, lectures, 
theatrical performances, or choir practices, in which groups of people 
gather together for extended periods, especially where speech and 
singing feature prominently and raise risks of transmitting the COVID-
19 virus.  Worship services do not seem comparable to secular activities 
permitted under the Executive Order, such as shopping, in which people 
do not congregate or remain for extended periods. 

Elim Romanian Pentecostal Church v. Pritzker, 2020 WL 2517093 (7th Cir. May 16, 

2020) (Easterbrook, C.J., Kanne, C.J., Hamilton, C.J.). 

Plaintiffs’ request for injunctive relief thus rests on a misunderstanding of the 

County’s Protocol.  When combined with the Governor’s caps on attendance, social 

distancing measures and sanitation becomes a useful tool for protecting public health 

in the context of indoor church services.  But the Protocol was never intended to be 

                                            
2 The CDC recently published a report detailing how a church choir           

practice in the State of Washington became a “superspreader event” – a single 
individual infected up to 52 other choir members (i.e., 86.7% of choir members),      
even though there was no physical contact during practice.  CDC, MORBIDITY                  

AND MORTALITY WEEKLY REPORT (Vol. 69, May 15, 2020), available at 
https://www.cdc.gov/mmwr/volumes/69/wr/mm6919e6.htm?s_cid=mm6919e6_w (last 
visited May 28, 2020). 
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sufficient, standing alone, to regulate indoor public gatherings.  Plaintiffs’ request for 

injunctive relief should be denied. 

MUNICIPAL OFFICIALS SHOULD NOT BE ENJOINED 

With respect to the County Defendants, there is an additional reason to deny 

the requested relief.  The Governor asserted sole authority to decide when the State 

would move into new stages of its Resiliency Roadmap, and thus when his stay-at-

home order would be modified to permit in-person religious services and similar 

secular gatherings. 

On May 25, 2020, the Governor issued its Guidance regarding Places of 

Worship and Providers of Religious Services and Cultural Ceremonies, which 

authorized reopening, subject to attendance caps.  The Governor again asserted sole 

authority to set the cap, and did not authorize municipalities to set higher caps.  See 

Plaintiffs’ Application, Exh. A (Governor’s Guidance) at p. 3 (“Places of worship must 

therefore limit attendance to 25% of building capacity or a maximum of 100 

attendees, whichever is lower.  This limitation will be in effect for the first 21 days of 

a county public health department’s approval of religious services and cultural 

ceremonies activities at places of worship within their jurisdiction.”).  On May 26, 

2020, the County adopted the Guidance.  Specifically, the County’s Order of the 

Health Officer and Emergency Regulations (Effective May 27, 2020) provides that 

“religious services and cultural ceremonial activities may be conducted in 
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conformance with the State Guidance,” provided that they also prepare and post a 

“Safe Reopening Plan.”  See Appendix B, ¶¶ 11, 12, 14. 

Plaintiffs’ request for injunctive relief should thus be directed at the Governor, 

who asserted sole authority to determine when in-person religious services would be 

permitted, and to impose a cap on attendance at such services.  The municipal 

defendants need not and should not be enjoined. 

 
Respectfully submitted, 
 
THOMAS E. MONTGOMERY, County Counsel 
COUNTY OF SAN DIEGO 
 
/s/ Jeffrey P. Michalowski 
 
JEFFREY P. MICHALOWSKI 
Senior Deputy  
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