. Case: 18-40630  Document: 00514887185 Page:1 Date Filed: 03/25/2019

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 18-40630

DARRELL WAYNE BELL,

Petitioner-Appellant

V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent-Appellee

Appeal from the United States District Court
for the Eastern District of Texas

ORDER:

Darrell Wayne Bell, Texas prisoner # 1983875, moves for a certificate of

appealability (COA) to appeal the denial of his 28 USs.C. § 2254 application in
which he attacked his conviction for continuous sexual abuse of a child under
14 years of age. The district court dismissed the application as barred By the
applicable one-year statute of limitations. See 28 U.S.C. § 2244(d)(1).

¢ Bell asserts that his § 2254 application was timely filed because he filed
it within one year of when he obtained his counsel’s file and found that counsel
possessed—but did not present at trial—potentially' exculpatory evidence. He
also argues that the evidence that he discovered in counsel’s files establishes
that he is actually innocent and, thus, the untimeliness of his application

should be excused. We need not consider Bell’s argument that the limitations
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. period should be equitably tolled based on the ineffectivéness of his counsel
because he did not assert that claim in the district court. See Butler v. Cain,
533 F.3d 314, 320 (5th Cir. 2008).

To dbtain a COA, Bell must make a substantial showipg of the denial of

- a constitutional right. See 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537
U.S. 322, 336 (2003). When a district court denies federal habeas relief based
on procedural grounds, a COA should issue when the prisoner establishes, at
least, that “jurists of reason would find it debatable whether the petition states
a valid claim of the denial of a constitutional right and that jurists of reason
would find it debatable whether the district court was correct in its procedural
ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Houser v. Dretke, 395
F.3d 560, 562 (5th Cir. 2004).

% The Antiterrorism and Effective Death Penalty Ac;jt provic}es that a one-
year limitations period applies to state prisonersw filing § 2254 applications. 28
U.S.C. § 2244(d)(1). The limitation period runs from “the date on which the
judgment became final by the conclusion of direct review or the expiration of
the time for seeking such review,l” see § 2244(d)(1)(A), or “the date on which the
factual predicate of the claim or claims presented could have been discovered
through the exercise of due diligence,” see § 2244(d)(1)(D), whichever is later.
28 U.S.C. § 2244(d)(1). |

Bell first contends that § 2244(d)(1)(D), not § 2244(d)(1)(A), should
determine the start date for the one-year limitations period. He argues that,
under § 2244(d)(1)(D), the limitations period did not begin until June 2016
when he viewed the possibly exculpatory evidence that his counsel failed to
offer at trial. His argument is unavailing. Bell is deemed to have known of
the evidence when his counsel obtained it, which the record reflects was prior

to trial. See Starns v. Andrews, 524 F.3d 612, 620-21 (5th Cir. 2008) (holding
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‘that a criminal defendant was considered to have learned of the factual
predicate for his habeas claims when his attorney did); see also Hunter v. Cain,
478 F. App’x 852, 853 (5th Cir. 2012) (indicating that applicant had not shown
Why he could not have found evidence through due diligence after it was
disclosed to his criminal counsel). Thus, § 2244(d)(1)(A) applies, and the one-
year limitations period expired in October 2016. Because Bell did not file the .
instant petitidn until June 2017 at the earliest, reasonable jurists would not
debate whether Bell’s § 2254 aiaplication was time-barred. See Slack, 529 U.S.I
at 484. |

« Bell next contends that he is actually innocent, pointing to evidence that
he discovered in counsel’s files that he claims shows that, on the date of one of
the élleged sexual assaults, he could not have been alone with the victim and
lacked the opportunity to commit the assault. While this court does not
recognize freestanding actual-innocence claims on federal habeas review, see
Foster v. Quarterman, 466 F.3d 359, 367—68 (5th Cir. 2006), actual innbcence, '
if demonstrated, can be a gateway through which a prisoner may pass to
overcome the limitations period, see McQuiggin v. Perkins, 569 U.S. 383, 386
(2013). As a threshold matter, to assert a credible claim of actual 1innocence, a
prisoner must present “new reliable evidence” that was not introduced at trial.
Schlup v. Delo, 513 U.S. 298, 324 (1995). This court has determined that
evidence is not “new” under the Schlup actual-innocence standard if it “was
always within the reach of [petitioner’s] personal knowlédge or reasonable
investigation.” Moore v. Quarterman, 534 F.3d 454, 465 (5th Cir. 2008). As:
. discussed, the.' evidence on which Bell relies—the records that he located in his
counsel’s files—had been acquired by counsel by the time of trial. Therefore,

Bell has not satisfied the Schlup actual-innocence standard.
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For these reasons, Bell has not made the required showing to obtain a

COA. His motion for a COA is DENIED. His motion for leave to proceed in
forma pauperis also is DENIED. '

/s/ James L. Dennis

JAMES L. DENNIS
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
"DARRELL WAYNE BELL, #1983875 §
VS. § CIVIL ACTION NO. 6:17cv341
DIRECTOR, TDCJ-CID §

4

MEMOKANDUM OPINION ADOPTING REPORT AND
RECOMMENDATION OF THE UNITED STATES MAGISTRATE JUDGE

Petitioner Darrell Wayne Bell (“Bell”), an inmate confined within the Texas Department
of Criminal Justice, proceeding pro se, filed this petition for writ of habeas corpus under 28 U.S.C.
§ 2254 alleging the illegality of his conviction. The cause of action was referred for findings of . -
fact, conélusions of law, énd recommendations for the .disposition of the petition. '
1. Background
Bell challengés his Smith County conviction for one count of continuous sexual abuse of
a child. After a jury trial, on Decémber 29, 2014, Bell was sentenced to life imprisonment. He - ¥
filed a direct appeal-, which the Twelfth Court of Appealsv affirmed his conviction in September
2015. See Bell v. State, 2015 WL 5157510 (Tex.App.—Tyler 2015) (not designated for
publication). Bell did not file a petition for discretionary review, but filed his state .habeas
application on'August 17, 2016, which was denied without a written order on December 7, 2016.
This federal habeas petition, filed oﬁ June 7, 2017, follows.
I1. Factuai Background
The Twelfth Court of Appeals summarized the facts as follows:
The evidence at trial showed that Appellant was living with his fiancée’s adult

daughter, and the daughter’s three children. One of the children was seven-year
old L.J. She testified that Appellant’s sexual abuse began on a “movie night.” After
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1364 1367 (5th C1r 1993) see also Estelle v. McGuzre 503 F 3d 408 413 (Sth Clr 2007) (“We

B! ‘;4 "l'

fifst'note that ‘federal habeés corpus rehef does not *11e for ertors of state law 132

T i ’i Vr R TN IS MUY ENS M e,
1

) (mternal citation

¥33

omltted) When' rev1ew1ng State proceedrngs a federal court WAL not act adal super state supreme

F SERTER T F 1O IS BT RS M

court” to rev1ew error under state law Wood V. Quarterman 503 F 3d 408 414 (Sth Cir. 2007).

St e 2 s e

Furthermbre federal habeas rev1ew of state court prOCeedmgs is governed by the

ST

Antlterronsm and Effectlve Death Penalty Act (AEDPA) bf 1996. Under the AEDPA which

1y oS YR SN

imposed a number of habeas corpus reforms, a petltloner who 1s custody ‘pursuént to the judgment

i : : I T TR
of State court” is not entitled to federal habeas corpus relief with respect to any claim that:was

r

adjudicated on the merits in State court prceedinigs unfess the adjudication of the claim—""

= - 1. resilted “in & decision” that “Wwas - dontrary 16, ‘or ‘ittvolved’ an’'unreasonable
, , apphcatlon of, clearly estabhshed law as determmed by the Supreme Court of the
" Unitéd States;or © ¢ h R -

, ... 2. resulted in a decision that was based on an unreasonable, determlnatlon of the

" facts in light of the'evidénte presénted in'the State ‘¢ourt ‘proceedings.”
28 U:S.C. §'2354(d).  The AEDPA inposes a “highly”defereritial standard for* svaluating State
court rulings,” which demands that federal courts give state court decisions “the benefit bf thie
dsubt™ See Remico v.' Leit, $5970.8 766,773 (2010) (ititernal - citations ‘Smitted): see also
Clirdiendis'v. Stephens; 820°F.3d 197901502 (5tH Cir. 2016); = v e nbva?
V. ].?"ellv;sv(jhject'i.ons','ll)i'sc'u:s'si’on', andAnalysns I

“ 1In his objéctions. Bell reargued his maii“edtitention’ htticilated throtighott his habeas
petition: Records of the victim’s school attendance on “cable day” demonstrate that he could riot
be convicted of sexual abuse of a child because the victim was at school. ‘ These school récords

 Howlever, as the Magiétrite Tudge dotrectly found; Bell’s fédetal habeas péfition is time-

baired.” As'the Magistrate Judge "e‘-kﬁiaiir‘ié%ij “Bell’s ‘entire petition is untimély as-baired by ‘the

S VE T O T DT Y o g e e e
u '\,~,hw4»5.!rmm e TR Rl ) LA T e TE e W D LT
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bec_ame ﬁnal_yyhen his time for seeking r_eyie_w with the S,tat_e’s highest_ court expired”);_Roberts,

me final wher : NN

319 F 3d at 693 94 (state prisoner S conv1ct10n became ﬁnal when the thirty day period for filing
a petition for discretionary review in state court endeo) ACCordingly, ‘Beil’s fedéral petition was

due by October 2 2016—ab§ent any tolhng ' | o ' i "‘f o

...... I TR A

Bell’s state habeas application, filed on August 17, 20l6 and denied on December 7,2016,
tolled:his"_ limitationsperlod 1'13 days Therefofe, .gi'\"/eri"tho’_sle‘ 113 days of tolling, Bell’s federal
petition was due on January 23, 2017—;’thereby rendering' this June 2017 fe'deral:petition untimely.
The Magistrate Judge correttly réﬁﬁd“tfféf éelr"s ;‘)‘:etitionf’{is' 'ti*rne-'barre:d.'

Furthermore the Magistrate also properly found that Bell failed to demonstrate that he is
entitled to equitable tolllng Under the AEDPA the one- year statute of limitations period may be
e_qui_tably to‘lgled: on_ly if ’.t’he _petit’iioner A.d‘emon_zstrates& that (1) “he h_as been purs_uin.g‘ his j‘righ_ts

diligently, and (2) that some extraordinary circumstance stood in his way” and prevented timely

l

filing. See Hollandv Florzda, 560 U S. 631 649 (2010) Palaczos v. Stephens 723 F 3d 600 604

(Sth Cir. 2013) Furthermore the doctrme of equitable tollmg is available in only the most rare

i

and exceptional circumstances, particularly when the plaintiff is actlvely.mlsled by the d.efe,.n.dan_t

BECEUUREES ROUDANY AN AN BV E

about the cause of action or. is prevented in some extraordmary way from assertmg h1s rights N See

el

Flores v. Quar_terman,_467 F.3d 484, 486 (5th Cir. 2000) (quotmg Coleman v. Johnson, 184 F.3d
L M TR L 1 SRt S N N T r

398, 402 (5th Cir. 1999)). Furthermore lack of legal knowledge—however understanding the

.......

ignorance may be—does not,,justify equitable tolling. Id. at 487.
ST I L O e O A S S T R I P S

PR SO TR

Here, as the Magistrate, Judge found, Bell has not advanced any rare or. exceptional
T T o T N S I VA A A S O N v A I) e Tt
circumstances warranting equitable tolling. EThe record shows that while Bell filed his state habeas
R N L R e A R It AR O R N A

apphcation relatively quickly after the appellate court afﬁrmed hlS conv1ction the record also
't ERS YA : [P

1nd1cates that he wa1ted srx months before filmg th1s federal petition He failed to show that any

ree gt
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that the state court’s adjudication of his actual innocence claim was unreasonabl(elor contrary to
[ T P T L S B I L O e A A ERLE 10 N M) O Tt

f;dgral laws.

! feoyily et
VI. Conclusion n
J 3o

A, reyiew of the pleadings and, the Magistrate Jydge’s Report demonstrate that Bell’s
federal habeas corpus petition !i;sfuntimel‘y'.: i"_l?_hc Co}.l.ljt h}as' c_ovn,duyctgd a c_amfgl f{q,:n:oygr_eyiew of
the Magistrate Judge’s pnf)p»?\sg:_g\,_ﬁpgiings .and recommendations. = See, 28nUSC §636(b)(1)
(istrict Judge shall “make & de novo defermination,of fhose portions of the report or specified

proposed findings.or recommendations to which objection is made.”). Upon such de novo review,

the Court has determined that the Report of the United States Magistrate Judge is correct and the-

Bell’s objections are without merit. Accordingly, itis i o
L 5 PRSP 5% I R R AP S Wi B/ AR TR U B SR L0 5 S S N S LS

.. ORDERED that the Petitioners’ objections, (Dkt, #18), are overruled and the Report of
the Magistrate Judge, (Dkt. #16), is ADORTED, asthe opinion of the District Court. Furthermore,

itis ...

ST T D Y 2T G S T D s N G

..., ORDERED that the above-styled petition for the writ of habeas corpus is DISMISSED

WITH PREJUDICE. It is also

G
B DR . P s it oo
[ LS I 5 A DA T S

- ORDERED :ghat,;l?@titio;neri_B}glL.iﬁ_s;! DENIED a certificate of appealability sua sponte.

RPN PN O B R P [N DR A0S RGN

SIREN T N

. ORDERED that any e}r}d:all .n}otionﬁ which may be pending in this action.are hereby
b cooven Bl e BT AN AT DU ey ST UL L LG S s [V

3 A [ T A T . .
UMY S PRL L PSS St P Eo S Y SO AP

DENIED. . ...

; oo 90.0rdered and Signed: .. ;o

e EPRTE A O
Jun 8, 2018

‘i B L DR S RPN
R B B S L O A MR E I A

sl L O n ooy Ciobag bglon g, RonClark,:United States District Judge- » ;o

R T RN A N oA
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 18-40630

DARRELL WAYNE BELL,
Petitioner - Appellant
V.

LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,

Respondent - Appellee

Appeal from the United States District Court
for the Eastern District of Texas

Before DENNIS, GRAVES, and COSTA, Circuit Judges.
PER CURIAM:

» A member of this panel previously denied appellant’s ‘motion for a
certificate of appealability and to proceed in forma pauperis. The panel has
considered appellant’s motion for reconsideration of the motion for a certificate

of appealability. IT IS ORDERED that the motion is DENIED.
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COURT OF APPEALS
TWELFTH COURT OF APPEALS DISTRICT OF TEXAS

JUDGMENT
SEPTEMBER 2, 2015
NO. 12-15-00022-CR

DARRELL WAYNE BELL,
Appellant
V.
THE STATE OF TEXAS,
Appellee

Appeal from the 114th District Court
‘of Smith County, Texas (Tr.Ct.No. 114-1078-14)

THIS-CAUSE came to be heard on the appellate record and briefs filed
herein, and the same being considered, it is the opinion of this court that there was no error in the
judgment. ‘
1t is therefore ORDERED, ADJUDGED and DECREED that the judgment
of the court below be in all things affirmed, and that this decision be certified to the court

below for observance.

Greg Neeley, Justice. ‘
Panel consisted of Worthen, C.J., Hoyle, J., and Neeley, J.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

DARRELL WAYNE BELL

Petitionar/Appellant A
Ve v § No. 18-40630
LORIE DAVIS, TDCJ DIRECTOR §
Reépondent/hppallea

' PETITIONER'S MOTION FOR LSSUANCE OF A
 CERTIFICATE OF APPEALABILITY WITH BRIE? IN SUPPORT
TO HONORABLE JUDGE(S) OF BAID COURT:

QGHQQLNOWﬁ the Petiticn@r” Datrell Wayne aellﬁ in PrO*Seﬁ

in néhassity% and hereby moves this Court to issue a Qertiflcate

L of Appealability, “COA", authorizing him to appeal the denial

of his?28 UaS.Co §,2254 habeas corpus application pursuant to 28

yus.c. § 9853 (c)(2). Ses Slack v. McDaniel 3529 U.S. 473, 484, 120
S.Ct. 1595, 146 L.ed. 24 542(2000), Miller-l v. Cockrell 537 U.S.

322, 123 s.ck. 1029, 1039, 154 L.ad. 24 931(2003).

STATEMENT OF JURISDICTION

This Court has jurisdiction to issue a "COA" pursuant to

28 U.S.C. § 1291, § 2253; F.R.A.P. Rule 58, and Rule 4(a)(7)(A}(ii).

STATEMENT OF CASE |
1? On Q6/09/17 Mr. Ball filed his 2254 habeas corpus application
with the district court.
2. On '06/12/175 the Bastern district court Tyler Division issued

an order to show cause-’

l. APPENDIX E



3. On 08/07/17 ths Rtagpondent filed its eespoase and appendix.

4. On 10/02/17 Mr. Bell £iled his objections.

5. Magistrate Judge John D. Lovs enterad its Report and Recoa-
mendation to deny Pedaral habeas relief on L2/18/17.

$: ﬁrz Ball filed his objections to the Magistrate judges Report
and Recommendations on 01/03/18.

12 Diastrict Judye Ion Slack 2ataded Heworandum opinlon adopting

Haglaterate Judge's Recommendation danying habeas reliaf on

06/08/15.

83 #r. 8all £ilad hia Hotiwe of Appeal on 06/29/18,

STATEURBNT O# PACTS

Me. Ball filed in the district ccht a 28 uis.c:,§H2234 applica~
tion as a Pro-Se P@titionarﬂ after belng deniad Constitutionally
affactive counsel in the State colirt proceedings. in hia 2254
application he made meritcus Congtitutional claims that includa
but are not limitad to the2 following:

1. petitioner was deniad effactive assisteace of counsel wher?2
Me. Mathew Ratekin possessed material avidanceﬂ nawly disgovered
by Patitioner that was not presented to jury to éuppc:: defanset

22 Petitioner's Due Process rights were violated by trial counaal%

based on newly discovered esvidence that would support actual’

innogcenca,

&
SITAHDARD OF REVIEW

In the recent Supreme Couct case Backy Jdaviz 339 U.5. 137 S.CT.

,1ggﬂ Leed.24 1(2017), the Suprems  Court ca-emphasizad
r S N * - \ L
tha two-step analysis to warrant Loasuaace a ":OA"” i.a. (1)

P

2.

v~

2 i -



an initial determination whether a claim is roasonably dabatableﬂ
and (2) 1f it ia an appeal in the normal coursa.

Weiting for tha Court Chief Justice Robarts held that instead
of a "merits axalyats"“ a Court of Appeals should limit its
examination at the "COA" stage to a threshold inguicy into the
underlying merit of [tha] claimsﬂ and ask only if the district

court's decision vas dabatableq 14.

In Hency v. Cockrell 327 ¢.84 429, 431 {(5th cir.ZOOB)ﬁ this cou-
rt explained that under the ABDPAﬁ a poetitionar must obtain
a “COA" before he can appeal the District Court's daecision.

See 28 U.S.C. § 2253(c)(l). A "COA* will be granted only if

3
the patitionar makes a substan'tial showing of the danial of

aonstitutional right. Ses 28 U.S.C. § 2253(c)(2).

As the Supreme Court made clear in its decision in Millec-

El v. Cockrell Supra“ a "COA" is a jurisdictional prer@quiaitaﬂ

ana uhtil a'”COA' has baean issuedz the Faderal Courts of Appeals
lacks jurisdiction to rule on the merits of appeals from habeas
pacitibnnr'a.

Hhen  considering a ceguest for a "COA" ' tha guestion is the
debatability of the underlying constitutional claimﬂ not tha
resoluﬁion of that debate Id at 1042.

With tha foregoing leyal atandard prasented for this Court's
consideration for issuance of a WCOA"ﬂ Mc. Ball shows to thias
Coucrt his constitutional claims and debatability amongsts jurists

of rasason.

3.



BRIEP IN SUPPORT

ISSUBS PRESENTED

QUESTION ONB: Whether if the District Court erred in denying
habeas relief concluding that Petitioner's claim" (based on
"Newly Discovered" evidence) was time barred and if 80, did
Petitioner make a substantial showing of trial counsel's failure

to present that evidence to the jury?

QUE!TION TWO: Whether if District Court erred in concluding
that Petitioner failed to presant "New Reliable Evidence" to

support his claim of actual innocence?

?Acrs.

On thé charge of continuous sexual assault of a child under
14 years of agey Petitionar entered a plea of Not duilt{ and
praepared to go to triali During pretrial settings“ Petitioner
inform2ad his trial counsel Brent Ratekin of evidence that would
discreﬂih the State's allegations and prove that he was innoceat
of the charge. He informed Ratekin that the State's 2vidence
was faulty because the day in question“ which started the State'§
alleged course of conti#uous acts of sexual abusen could not
have héppened for the complainant was not at his house as allegedﬂ
Petitioner requested that Ratekin retrieve bothﬂ school records
to prove that the complainant was at school at thea alleged timingﬂ
agd the c¢able tech information from Daniel Hernandez who was
present at his house during the time the complainant alleged
sexual:Labuse“ which would have nagated the State's case agaiﬁst

4.

+



him. It appeared to Patitioner that Ratekin could not obtain

said evidence. See ROA pg. 10; ROA pg. 1172. On his plea of

not gulilty a’! the trial court assesasad punishment at life in
prison. Sse ROA pg.
In praparing for post-conviction tomediesﬂ Patitioner contacted

his trial counsel and reyuested the "Attornay-Client file"

developed in this case. After ovar a year of corraspondeace

to R&@ékinﬁ trial counsal sant Patitioner the file {(June 232

S

% 1q .
2016),  ROA.@4;: ROA.103. Contained in tha file were the achool

[.'
racordgk for the complainants attandance at T.J. Austin which
tndicaﬁgd that tha complainant was in fact at school during
the alleged time she alleyjed sexual abuse. This avidencs was

important because the complainant indicated that on cable day

(sapt.' 20, 2013) "that after breakfast, but before lunch Petitioner
J }

sexuallj abused her”. See ROA.598; ROA.652 line 7-185 which was

impossible” school records indicating -.her pressnce at school

that day and at that time. SEB ROA.412 42; ROA. 1183w

In addition to the school record'az the attornay-cliant fila
also contained information from Suddenlink c;ble" indicating
that cable tech (Daniel Becnandaz)” was schaduled to fix cable
at Petitioner's hous2 during the tima of 8am-12pm. Daniel Hernaa~
deza after complating the service and lesaving callad Petttionec's

home phone to vacify if cable sarvices ware operativa. Sse ROA.

1185; ROA.1L186 that shows that cable tach was at Petitioner's
house in 3ucation of 94 minutes left ana called back at 9;58am,
This evidencs along with Hernandaz's tastimonjﬂ if subpoenaad
would, indicate himself and Petitioner at the house alona and

5.
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alleging elght {(8) grounds 4n~1uaiﬁ§. ineffective assigténce

'n@gating and impeaching eomplainaﬁt'a testimony that she was

~at Petitioner's house and her brother waa in the bed sleep.

Sea ROA.43; ROA.1186, SEE also, ROA.1172; ROA.10.

Petitioner prepa:5¢ his State habesas corpus applieation
| g

of tm.al ‘coungel bas@d on ‘ml‘ewly' Discovered Evidence” 2 ROA.1172
W .

ﬁ ané Due Process violation "Actual anocence“ claim

“Nawly}  i$covered Bvidence” {ground 8) Raa 10. The gtate court, .
5 e i

inpe&t?ne&ta‘parts. “ajecgad both the @@ewiy Biscovereé Ev;genca

and &1” Innocance" evidence basad on Few ﬁvidence. The State
court m&aed that trial ceunsel 3 affidﬁvit was aé% eradible
that ;1tioner 8 asseetiona vtating thattnatekin believea that
"Hajith 9f - these records in&icat@ any times”, ﬁé when the

defend usaxualry ’aasaulted th@ Qxctime and the r@ﬂord$ wvould
not - assisted the aefandant so.. it was a tac:*cal decision
te not troduc@ thé r@cééég"véﬁé ROA.1239 ;coun& 2 numb@r 6;

twa‘ claimsz (1) Ineffective a@sissanc? 9E ccunsel
{_ngfnea%; ‘discovered evidence fgnd {2) Actaél innocence
based éénl nawl;v discovetea eviﬂ@nea% Petitionar £iled his 2254
applicatxcn for writ of habeas cofpus. Whmch was disniased ROA.
l31, &nd now seeks. the granting of a’ 'GOA' on thoae Lssqes.

QHESTIQN ORB¢ Whethar i€ the district court erced in denying

v.J..

habeas - Lelieﬁ conuludiﬂg that ?etitionet s claim basad on "Newly
Blscovaced vadence ' was time bar:ed, and if 80, aid petitioner
nake a substa1t1a1 showing of trial wounael's failure to present

this ep@d@ﬂce.ta the jury?




“Thée - Diasteict sourt denied Petitioner's Pederal habeas felief-

L1 ' Y
by adapttné the Maistrate Judges Raeport ,aﬂé Recbmman&ation”

@3sentially concluding ths same as the State court that because

- trial counsel had  the complained of documents, and his balief

W

- . ‘
that Qresanting them to the jury would help the State prova
up their dates of sexual conduct aa alleged in the indictmanﬁﬂ

Ratexin'a failure to use tham was strategic and objectively

e pecformance, afforded the State court's £indhxéa

=

‘the presumption of correctness, 28 U.5.C. § 2254(e)1i5} 80A.125~

1

131. f‘;;;ionar asserts that the District éogzt arred in denying

Fedar;,_;ﬁabeas relief as time barred (ROA.127-129) bacauge State

of this claim was an unreasnnable?agplication

3

529 U.3. at 484; 120 3$.Ct. 1595. . ;

N

Th@,;DiSCrict court conuluded that_bacausa.P@titionér wa3 over

6 months due in Eiling‘his 2254 writ app}icaticnu and he failed

to - advanca any rare oc extrodinary ciccumstances warranting

Rca,izQ 130. Ia turﬁhafanca% the digtrict ¢ourt states that

P

Patiti;ner doas'nt dispute that his  claims ware tima barred,
only ,ﬁhat he was actual innocence, based on nawly discoverad
evided&é.lai Tha distreict court is mistaken or Patitioner's
ragpcnsa is mislaadingﬂ Ses Roa,lsﬂ rather, Petitione;'claims as

alleged in his Faderal writ application and Memorandum of Law

7.




in, Suppoct  of,  indicated that his first ground on his 2258 was,

.;iﬁelgﬁhnnaer . 2254(a{1)(09 and hisa second claim for Pederal

habea@'bfelief.» arguaﬁﬁa,"antimelya‘ but bécauaa ha ié actual

innocaht, he is entitied aquitable tolling unde: SCHULP N DELD::

513 U S. 298,,329(1995). S2e ROA 22 33.

FZLIN” DEADLINE

28 U.S.C. § 2254(6)(1), '§8 2254 petitions must ba £11244

”n ;1@&: of

date on which the Judgmant bacame final by tha con-

L_sion of diract reviaw or tha exg;raticn of the time

; eekxng review.' ' B J v

5 he- data on whtch the {impediment Lo zlling an applicatzon

: 'ated by State action in violatian of the canatitution

.-laws of tha Unitad States if r@meveé; if th@ apglicant
59#evented fron £iling such State actian. 7

2. date on which the constitutional right aaserted was
tially recognizad by the Suprame CQurt, if_tha right
'mas ‘bean nawly racogniza& by the Supreme Cou*t a&d made
ratroactavely agplicable to cases on collate:gl_re;iewﬁ
. ot - . , e ~
(D) tha date on which the “Fa ctual Praﬁicate Qf tha- claim
ptesentad could have been discovered through tha ex@rciaa:
oﬁ due &iligence... '

?etitionaf asserted in his State -and Pederal habeas writs

that,‘;bafora trialﬁ theough. due diligance“-ha sought from his

éttcrney;the documents in guestion to present to the juty bacause

he knaw it would not 6n1g’bring'reasonable dought ﬁévthe State's

case ?but also acguit him of all.chargesz The date Juae 23,
2016 ﬁ%_'the initial date in which‘theifac:ual predicate was
discovered 'by the Petiticner, one year -from that ‘date would
have ééén Junae 23ﬁ»29171 Petitioner £iled hia 2254 writ applica-

8.
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tion Juna 9% 2017ﬁ‘wel1 in va&w of the deadline date thus timely e
filed in accord with 28 U.8.C. §§ 2254(d)(13¢D). Reasonable jurist

would £ind the district gcourt's dacision wrong or debatable
in concluding Petitioner was time bartad.

Iﬁ' McAleese v. Brennan 483 F.84 206(0&3 2007) where Petitionec

claimaﬁ Ventitlemant of 22541&)(1)(0) one year 11mitation from

the timﬁ;tha factual predlcate could have baen discovared through

the act of dua diligenceﬁ the 3rd Court oﬁ Appeals declinad
this entitlemant becausze the reagord shoved that Mchleese was

cognizan: of the féetual predicate of his claims on the day

the Pa oie Board denied him paroleﬁ and not on the date he becanme
aware _to ¢ollatera1 evidence which was not the contents oﬁ his

pleadinga in his writ application. Id at 213~ 214.

Nevetthelesaﬁ the 3td Court of Appeals held. wh;le conductiné

its analzsiaﬁ that “"the AEDPA {d]oes not, define Factual Predicate"

*

Tha: 3:6 ctrcuit iqdicated that 2254(6)(1)(0) provides a patitioner

with a later accrual date than saction 2254{&)(1){A). only if

vital facta could aot have been known. citlng Schloeter M Vacner

3284 F.ad 59, 74{CA3 2004)a cent. danxed 544.U78q 1037r1125“360t.

‘(

226% t;BI‘L ad. 2d _1067(2005) under Schloeteg, the factual predicate

of a Petitionoc 8 <¢laim constitutes the vital facts undeclying

those claims; HMcAleose Supra 483 2.34 at 214.

The a3rd Court of Appeals would agree with Petitionsr that

the date the Petitioner recsived the attorney-client file June

23, 2016, is the factual predicate date in which 2254(8)(i)(D)‘s
ona yéar limitation would run since it was the date Pstitioner
became“éuare of the existence of the disputéd “New Evidence®.

9.




Tha 3rd Court of Appeals 1ian furtherance citing the opinion

and vesolution of this issue in Johgaon"v. Y.5. 340 F.38 1219,

1223 (CA 2003), 544 U.S, 295, 1253 S.¢t. 1571, 161 GL.ed.2d 542

{200%).

In the Johason caéa Petitioner pled guilty for distribution

of cocaine and was sentenced as a career criminal due to his
two égata convictions. One year 1aterﬂ tha State vacatad one
of P%@igionar‘e sentences 4in  wvhich three months after that he
eilea;:ﬁi sacond 2253 petition seaking to vacate the enhanced
Fe&eréé;iéentenca. Johnson claimed that his motion was timely
be@au$§f ﬁhe ordar wvacating the State juagmeﬂt eonstituted tie

- fact 3Jupporting his claim. Johnson asserted that a fadtual propo-

aitisﬁw.ig typicallg'somathing capable 13 principle of Ealsiftca4
tion §5; 1993aibi1y {varification) by some empirical inquiryﬂgg
at 12%3%}3 divided court rsjected Johnson's argu@ent holdiﬁg
that tﬁé ‘State court order was not a fact but a legal operative
ordar  that was a mandate of law or a consaegueace of applying
law &%ﬁs} distiact £from a matter of fact aas cangrées used the
térm .§§TV§§ ggggﬁnevattheleasﬁ the Supreme Court disagreed with
‘the ﬁi;i Court of Appaals on this issue and held tﬁan [notice]

e

of the ordar vacating the pradicate coaviction is the avant
that‘ghtarts the one year limitation were as tha State court
vacatqk  #as a necessary predicate for the gsecond 2255 claim.

14 at 308, 125 S.ct. at 1580.

ThuaZTboth court's agree with Petitioner that the date ha rece-

ived ﬁ§tice from his trial counsel and learned that he withheld
exculpétory evidence from his trialﬁ avidenae that Petitioner

, 10.



due diligently sought for himself to obtainﬁ was the date the
factual pradicate of his Newly Discovered Bvidence and his 6th

~ é I3 -
amendment violation was discovered” makiné Petitioner' fievst

elain timely filed. See also Flamin ¢. Evans 481 F.3d 1249, 1255

{2Al0 2007}).{sear - ran from date deﬁendant%'uaing due dili&ence

could have resonably know that counsel failed to follow instru-~

ctions by not withdrawing d2fendant's guilty plea”‘Ouazada Vo Sg=-

cibner 611 3d4.7 1165, 1167-68(CA3 2010)9year ran from date of

newlg}ldisccvareﬂ evidence for Brady claim becausa dua diligence

W .Y . ) : .
was unable to acquire information earliar, See alao Dicenzi

v. Rose 452 F.3d 4G5, 470-71(CA6 2006).(year ran from date
dafenééhtﬁ usiay due diligence would realize right Lo appaal);

U.S. v. Davis 394 F.3d 182, 191, n.8 (CA3 2005){indicating that

new eviéence does not necessarily mean newly discovered evidence,
and mean newly presentad evidence). #

In éagitian .to Petitionar's factual prédicate issue of timely |
filingf'under 2254(3)(l)(n)“ Patitioner assarts that he has also
shawngﬁrare ang extrodinary circumstances that wacrant aguitable
tollingé Because a lawyer is the agént of his cli@ntﬂ the c¢lient

_ t :
must bear the risk of attorney arror. Hollgné 130 3.Ct at 2563

quoﬁiné_Colaman_vﬁ,Thompson 501 U.8. 722, 752-53, 11138.Ct. 2548,
¥ t H

115 L;edeéd 640(1591). Thereforaﬁ a gatden variet} claim of

- _ o -
axcusable neglente such as a gimple mis calculation that leads

an at{érhey to miss a aaadline does not warrant equitable tolling

14 at 2564. In order to rise to the leval necassary to constitute
an exﬁ:odinarg circumstance for purposes of?talliné under 2254
limitaéionv p@riodﬁ attorney nagleci must be so agreglious to

1./



W

amount to an effective abandonment  of the attorney-cliant

relationahip.1d at 2554-55.

Ratekin knaw that the State had sSubposna‘'d the aschool and

cable company racords and had‘viaaéd th@m'himgalf% but 4id not
diselose this information to Petitiones, although he sought
it aaé‘ Petitioner was not made aware of hiaz reagoning to do

: Conn L ; . : s 3 : g
8o ungil Ratekin's £ile@ his State haboas affidavit, S=se ROA,

1239~1§4é Petitioner asserts that ‘the avtdéncm {n qués“iOn

ulpatar; in natu’a amou1t11g Lo trmal counael'wsthhalﬁxng

Brady _at@rial .which i3 tantamount .to & rare and extroainary

\' W

{43 {1}

and 5?54(d}(;)(0) ‘At least two COUfu Qf Aggaala would agrae.

Y,

taﬂﬁa wafraﬁtmng aguitable tall;ng undar botn

“‘amminqs Supra 481 ®.34 at l%ﬁ%(equiuable tallla§>mag be.

. 1

lawger conduct constitutes

eg:@gimus iaxtrodinawy'

cirsimstances): Dillion v. Conway 542 7.3d 358, 363-64(Ch2 2011)

,"'

{inacy circumstances Esuna whaéa counsal ign@tad Latters

@the imgcrtance of filxﬂg on txme5-;

"

gt o P

1t}em§ha321ng

. _ Co 'ding.“ tha* N;hg“mgpova caurt 8 -would Fxnd the Distsiﬂt

3

5aecisxon wrong or debanable that

AU - B

ﬂ;acovarad evxﬁanca' claim wae tima aarrad.

.« -

P S H

?3§§j greséntad ‘a Vsubstantxal ahawxng Lhat hxs trmal coanael‘
)Q;; axfeutive, failing i-D present aald evxﬂenc§ §u ‘W
| Vﬁ??@ Txvg'assté QN”EtD? CoulsEL fj':'j e ifyiwyA ‘\ o
N J“2007;‘ he;i§iatﬁvé aéaaxon'\aoth d@g. éaaslf’bﬁ?), th@,
Lagiélakur; \gasaaé a 5é;i panai éhatuﬁé‘hentitlgé %Lantiﬁéé&é‘
Sé;;alh ébuae '6£"Y$un§$‘;hxld ar Chzld*@%, co-aefxnéd ag Penal




/\n

codeﬂ ~Section 21.02. (Jessica Lumford Act, 80th Leg., R.S. c

593, § 1.17, 2007 Tex. Gen. Laws 1120, 1127). €je statute in
pertinent parts states:

(b) A pacson commits an offense 'if:

(1) Ducring a period that is 30 or mors days in duration, the
person commits two or more acts of sexual abusa, regardless
of' wh@thér the acts of sexual abuse are committed against one

or morg’victims;

Subsectlon {c¢) 1list eight(a) different "acts of aexual abuse"
which ara the alleged paenal infractiona defined in tha inéxctmant.
Subsac;;on {d) of 21.02 states

(d)5££ a jury is the trier of fact, members of tha jury are
not reﬁuired to agcoe unanimously on which spaific acts of saxual
abusa.gwece committed by the dsfendant or the exact aate whan
thosa'fadts were committad. The jury must ayree unanimouslj that
the defendant; during a period that is 30 or more days in duration,
commxtted two or more acts of sexual abuse.

Thae greal gravaman of this criminal bahavior is the axistence
of a ?Sexuallg abusive relationship with a younyg child marked
by coﬁtinuous and numerous acts of ségual abuse of the sama
or different varletias. The indictmant in partinent parts allege
that tha Petitioner:

*"did then and there, during a pecriod that was 30 or more days
in duration, on or about Saptambar 20, 2013 through Novamber
24ﬂ 20133 conmitted two or mora acts of sexual abuse 133103t
a ch{ld.....t Sea ROA.39

__The jury was properly iastructed that thes State nead not show
an act of sexual abuse took place on either date. The two datas

(sept. 20ﬁ2013 £ Nov. 24ﬁ 2013) maraly set the paramaeters of

Lho time period during which at least two acts of sexual abuss

12.



must have occurred. aowevraﬂ in the instant caaen that is gxactly

what happened. BEvidance in the record indicates saxual abuse
occurred on cable day (Sept. 20, 2013 first parametar data)
and on {Nov. 24, 2013, last parameter data). Other allegations
of sexual abuse wera moot or docta to the State's proof ana

Parametecrs sat out in the indictment i.e.

(pacrameter tima) * Allajed bedroom incidant ROA.590-93
non spaeciflc * Movie night ROA8693-97

. Th2 raeguirament that the occurrancas of 3axual abuse extand
for a pariod of mora than "30 days™ is an alement of tha offensa.
Thusﬂ"the offense raguires the State to prova the commission

of multiple acts of saxual abuse ovar a span of 30 days or moca,

Brown v. Stata, 381 S.M.3d 565,573(Tax.App.~Eastland 2012, no pat).

In Pollock v. State, 405 S.W.3d 3926, 405(Tax. App.-Pt. Wporth 20L3“

no gatlﬁ tha Court of Appeals statad that tha pattern of behavior
is the ([simple] elament in a continuous-sexual abusa case on

which the jury must unanimous agra2e on based on Pesnal Code 21.02(d)'s

wording.1d.
Ratakin under the 6th amandment right to affactiva counsel
repteaantationa and in upholding Petitionec's rlghts“ was charged

Lo put the State's case through adversarial testiny and ensure

that Patitioner raceivad a falr trial, Strickland v. Washington

466 U.S. 6682 685{1984). It is wall known that ths State must

prove each element of the offense charge. See fiore v. Whita

33t U.S. 223, 228-29(2001)(per curim)(due process violatad by

eonviction of defendant without proving aach elemant of crime

bayond reasonable doubt). The elament of Pen. Code 21.02 is

13.



the continuos course of saxual abuse 30 or mora days in duration.
Without the 3chool and cable tech records th2 State has praoved
continuous sexual abuse, occurring {on] Sept.20,2013 and {on]
Nov.24“20132 which is 30 days or more in durationﬁ thus factually
proving that Ratekin's atratagic reasoning of not introducing
the records would have helped prove the States dataes. ROA.lzéoﬂ

jcound thrae, on the contrary, had Ratekin introducad the school

cecoréh it would of complatsly negated tha Sept.20G20L3 date
and impeach the complainants alleged saxual conduct on Sapt.
ZOHZOLS_becausa the school records indicated that the complainant
was qh school at the tima she allayad sexual abuse. See ROA.41l~-

43£ ROA.1183 (complainant taestifying that the sexual abuse

happenhd on cable day (Sapt.2052013) "aftar breakfest but bafora

lunch.)ﬂ Sea ROA.552, line 10-18. This is around the samz timo

the cable tach Daniel Hernandaz was at Patitionar's house working
on the cable# wvho could have testified that Petitionar and himself

vere the only onas praseant at the houaa% Sea ROA.1185-86. The

complainant beiag questionad about the allegad outcry of saxual

abuse was asked; (ROA) 802, line 4-6
Q. Okay, After cable day, 4aid Darrell ever touch you again in
a way you didn't like?
A. No, sir.

The school cacordsﬁ {f presented at trial would najatoe one
of ths two days ths State needed to prove the continuous course
of sexual abuse acurring Sept.20520L3 through Nov.2452013 sincs
thesa time period ware the 6n11 onas the State provad beyond

a raasonable doubt% thus revealing the exculpatory nature of

14.
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the school and cable tach cecords in which no ceasonable jury

would have found Potitioner gullty of Penal Code 21.02 on proof

of alleged sexual asaaults less than 30 days or more in Quration

and would have aquitted him of all chargas. See Dariayer v.

Whitely 505 U.S, 333(1992)(No jury would have found Petitioner
under applicable State law).
1t .is clear in light of the above facts that there is no

posaibla;reaaaning that indicates that Ratekin satisfied Strictland

atanda:&a% See Harcington v. Ritcher 131 8. cc.,??o(ZOLLz. See also

Bell v. Miller 500 P.34 149: 155~57(Ca2 2007) presumption not app~

'uhen counse failed to impeach single witness is identifi-
catian by consulting wmedical expert when witnesseé namory was

obvicu'ly inpacted by madiaal trauma)o Higgins 7 Renico 470 F.3d

624. 632—33(CA6 2096); presumption not applicable when counsel

'vdaclinad to impeach prosscutions key witness thréugh cross-
dxamination. At least the two cases cited above would find tha
Districé Court's decision that trial counsel was not inaeffoactive

P

‘aither wrong or debatable on the current isaues.

QUESTION TWO: Whether 4f the District Court erred in concluding
that Petiticnar ﬁailed to ptasant "New Reliabie-ﬁvi&énéa" to
support his claim &f actual innocenca?

- For brevity purposes, Petitioner adopts all fadts: aand supporting
case ?isg law codntained in claim one and delincates said facts
into the current claim, in which based on thosa facts raasonable
jurist would find wrong or debatable the Diasteict Court's (For
Thé‘~E5§iern Diatrictq Tyler Division) decision that Petitionaer

15,



failed to present "New Reliable Evidence® to support his actual
{innocanca claim. '

Claims of actual innocance basad on new dliacovared evidence
hava never been hald to state a yround for Pederal habeas vellef
abgent an inaependént constitutional violation occurring in

the wundarlying State c¢riminal proceadtngx Herreta v. Colling

506 U.S. 390,400; 113 3.Ct. 853, 122 L.ed.2d 203(1993). Rather,
b oa A Kl . i H . * A
a ‘clﬁgm. of actual innogsnce is a gataway thraugh wh%eh a habeas

@etitiéhéf must pass to have his other wise bacced constitutional

elaimigpnaidafe@ on the mecits.Id at 404, 113 8.Ct. 853. In order

£or ﬁ%ﬁitionet to obtain relief on this elaim“ the evidance

h

must ;éstabliah substantial doubt about his guilt to juatify
P T

the ,éqﬁclusion that his continuad imprisonment would be a ais-

carrlage of justice. Sea Sehulp v. Dalo 313 U.8. 298%43;6z,115

S:Ct. 851, 130 L.0d.2d 808(1995),

To lggtablish tha rfeguisite probability that he was actually
innoca;ﬁﬁ the Pestitioner muat asupport his allegations with
*Neow :ﬁéliable Evidange® that "vas fvot presanted at trial and
and musﬁ éhow that it wasg more likely than not that Qo reasonable

jucor iﬁoula have convicted him in light of the new evidence®.ld

at 51§;U%s,”3gz. fhe Schulp Court aemphasised axamples of new
raliable evidence such as (in partigent parts} physical evidence
513 ﬂp%,latWBZAQ the kind of evidence used to support Petitionar's
claim of actual innocence in the inatagt casa.
g o v PRevicusly Sta A ' ,
e As stated-in-Question One, Patitioner subaitted school records,

dhich ﬁpiaced the 'camplainant at school at the tima,gha allegad

16.
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sezual assault impeaching thae complainants tastimony and negating
o Predlicare 95 e
ong of the two time—frames needed by the State to prove the
alomeﬁt of continuous course of saexual abusa 30 or more days
1§ dut&tioni Sae ROBﬂBQﬁ infra—at . Petitioner also presaented
records from Suddentink chlevthat show cable tech Daniel Hernandez
at Pa#itionar's houss who“ if he 1s called as subpoena'd would
testi£§ -that he and Patttioner were tﬁe ogly one's prasent in
the house' further negating and impeaching tho State'u theory
and the complainant’'s outcry of sexual abuse on that date briaging
aubazantial doubt to the State's entire case of continuous sexual
assault of a child. See ROA. 24-29, infra at ___ .

Petitionet 8 attornay withheld the above exculpatori avidence
trom'him and tha jucy in error, believing that the abova evidence
would halp the State prove datoa”timeﬁ whare as the State had

alraadg proved at least two acts of sexual abuse occurring 30

i

days or moga in ducation. ROA. 598; ROA.?ZQ«EOﬂ infra at ____
craatiﬁg a rare and extrodinary case of trial counsel withholding
Brady 'hﬁtarial. Reasonable jurist would f£ind it wrong that the
District Court concludsed that Petitionsr failad to pég%ng nevw
rellabxe evidence to support his ac:ual innocence clai;‘e h

The an Court of Appeals in granting a 'COA' in Rivas v. Pigcher

2012), held that although Rives habeas writ
was uﬁtimely f£iled he nevertheless sucessfully present a gataway

ahowing of actual innocence undar Schulp v.,Delo Sugra. Rtvaa. in

thae nurder of his girlfrxend, vas convicted on the State's theory
that he was an oosasaiveﬁ jilted lover who harrassed ana stalkaed

17.



his ex-girlfriend before strangliing her to death in a deathly rage

where as testimony and exhibits supported at least part of this

theory.1d at 522-23. Rives alibi witness testified that he saw
Rives smoking a cigarette in his car which was parked outaide
his housa around 1195~12am% at the time the State theorized
Hill Qéa mu:dered: The State's theory circumvanted Rives alibi
aeﬂenaétgby making it seom that Rives faked his alibi by making
himselﬁ}seén by a lot of peoplaﬂ c@tobonating this with Mitqhellﬁ
the medical axaminer's% testimony that Aill died a day earlier
than Rivas alibi's. .

Rivcjisaubmitted to the District Court HNew evidence in the
form ;k< an affidavit from Dr. Wect, an expart in ?orensic
Patholééi who disaredited Mitchell's testimony wasg baéed of the
extrinéi& facts ang not upon a reasonable degraee of medical
cartaint§ that the length of time between the death of Hill
and the' time she was found was less than 43 hours and doce
likely '1aas than 36. I& Aat _328. This evidnce negatad the State's
theory of the tima of death an& supported Rivas alibi thus making
the naw evidence praesented reliabls warzanting a revarss and
remand ‘to the District Court for full consideration cﬂ the Rivas
underlytnq constitution&l claim.J, _ o '

In AT aimilar, unde:lying isaue,' the sth CQurt of Aééeals in

Soutar v.

¥

Jones 395_? .34 577>CA6 2005)held that although Petitioner
vas tima barrad he demonatrated a credible claim of aatual innocance
and on issue of :i:st lmprassion hald that a cradibxe ciaim
.ot actual innocence will aquitabl; toll limitations Qoriodo allowu

ing cona;éa;atton.pz hab2as claims on merits. Rev. and Remanded.

18.
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Souter entered an affidavit from Staphen Re Ple%ehefn“ns?rivate

. . . . 1 . '.'4»‘ ) e
Iavestigator who interviewad a bottle maQutactur@'a&d forensic

tachnician both of whom stated there was‘go sharp adge on the
bottle as or. Grasger cantenﬂed% coupled with Dr. Cohle's recanted
testimony now conciuging that ."1t is unlikely that the wounds
on Rristy Ringler could have been inflicted by tha%botaleﬂi:{

The 6th Court of Appsals relying on Schulp v. Delo astated that

i€ afgabaas patitioner "presents evidence of ianocence 80 strong
that a'Court cannot have confidence in the outcome", the patitioner

ahoulﬁ be allowed to pass thourgh the gateway and argue the

marins 'ot his underiying claims I4 at 316, Souter at 587, the
6th court oﬂ Appeals agreeded that Souter had mada such a showing
of evxdence whatae the only evidance airectlf tieing him to

Ringler’s daath was the bottle.Id at 589-591.

The ?gunderlytng similacity in the two previouslyvditad cases
nauppéft that the 2nd ané the 6th Court of Appeals would find
the Dmatrict Courts decision that Patitioner failed to pregent
new reliable evidance wrong. In Rivasg and SOutar' both petitionecr's
preaen;ad} evidence that either (1) negated.tha State 8 timing
of tﬁ%i.alleged events which lead up to thelr convicetion or (2)
negaté&l the State's theocry on how that initial crime took place.
1d.14 |

g Lt

Iin khe instant casa. Petitionar profered similar evidence

‘.

"1egating time, gchool record and cablée companys racords nsgating

conpialnant‘s outecy of sexual abuse on Sept. 20.2013 at Patxtionar 8
hamacaghen she was veally at school and negating the State's

19.
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theoty».bf continuous aexual abuse of multiple acts 30 days or
more Ln duration. See ROA. 26-29. infra at _____ . Based on thias

eviaenge the 2nd and 6th Court of Appeals would not have confi-

denca in the outcome of the trial. Soute;'athsaﬂg Rivas Supra.
In 'ﬁéaitionﬁ if the above 'jurista ih‘atguendo% would not
conatttuta wrongness ia the District Court's decision that the

abhove

.'*dence was naew angd reliabieﬁ othar jurist would find

the isSue debatable.

Ia‘dedfiiiNorman 651 _F.3d4 947(CA8 947)” the 8th: Court of -

¢Ap§ealszin deanying Ppatitionat's claim of actual ianocence held

that tﬁe' petitioner failed to preseat nawv celiable evidence
in supgoct of his claimﬂ as that term has basen applied by tha
8th CLrauit. The petitioner arguaed that the §th cirédits defini-

tion o{ “New Evidencé“aa applied inAAmcine v. Bowersox 128 £.34

1282, 1230(cA8_1997), was inconsistaat with Schulp v. Delo.

Undar AMRINE, evidence As naw only if it was not available at
trial and could not have baeen discoverad eacliser through the

exerciga;,oﬁ due dilig@ncaﬂ maanin§ that it was unavailable to

trial ?@gnsel at the time of trial. The 3rd Circuit ia Davis v. U.8.

SQQravéisagrees with Amring and Kidd stating that New Evidence
does hbﬁ_ nacesgsarily mean newly diagoverad Qvidagceﬁ_and may

mean nealy'preSanted evidenca,_hgain in Hougk v. Stickman 625 F.34

EBLQABfQOLb)ﬁtha 3zd citcuit% 5 years later otill disagrees
with the 8th Circuit's Amrinsg definition of naw evidence holding
that ;ﬁ is unfair to apply the Amgine statement of law in cases
{is tgé!:p?asant case) 4in which the pPetitioner cléims that he
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had had ineffactive assistance of csunsel by raason of his
attornay not discovering ezculpatory evidénae whaen the Petitioner
is vrelying on that very evidence as being the evidence of actual
tnnocence in a gateway case to reach the ineffective assistance
claiﬁi' | |

The 3rd cirecuit cited the 7th Circuit court case in Gomesz

v. Jafmor 350 £.3d 673, 679-80(CA7 2003) who also _recognizing

Patitibpet's dilema in the situation that Petitioner has described

india%@#ng partiatarly in a -case where the undefl}ingfconsﬁitutional
violaéién. claim ia ineffective assiatance of eounéel pramised
on théé;igilura L0  prasent evidance” a reguirement that new

evidedcﬁvaa unknown to the defense at the time of trial would

.‘09@ratg;;as« a roadblock to the actual innocence gahewaz.ld at

619f80{,¢he Teh Circuit dealt with thia-groblem,by regarding
evideace . as new even 4if it was not newly discovered evidence
asg '1q§§7_aa it was not preasentad to the trier of factsﬁ 1d ag

680-

The }3:& Circuit digregarded the 7th Circult's rationale on

defimbﬁ;bn of naw evidence as baing to expansive% going bayond

FAS N

what fé- needed to remed; the iasues accepting with limitations
the A@tiae {(8th cCigcuit) definition "that if the evidenc: was

Hot digcovered for uss at trial because trial counsel was ineff-

e&tived Vtﬁe evidence may be regarded as new provided that is-

the very evidence that the Petitioner claims demonstrates his

LE

innocence. Houck at 95.

The 3rd and 7th Circuit tends to agree with Petitioner's

o .
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assection of naw evidence and would find it dabatable that the
Diaterlct Court in tha instant caso arcived at tha vight dacision
in this casa, warranting the granting of a 'COA' in the iastant
casa whera Petitionac has shown substantial macit to proceed

forvacd. Sea RFasirng~-v. 3Zvans 431 F.38 1249, L253(CAL0 2007).

{COA properly granted whera petitionar made aubstantial showing
that h2a vas danied effactive assistancea).

Petltionar c¢oacludes that this Honorablas Court agrae that
Pasitioner ‘haa made a oubstantial showlayg of a conatitutional
violation an& that reagonable jurist would either find the Distcsict
Coucts decisinn wronyg or Jdebatible on tha above iasuas ana Jcant

a COA.

PRAYER
Petitioner prays that thias Honorabla Court will graat a COA ON
THE MERITS»

Resp2ctfully Submittadﬁ
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