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CIVIL PROCEDURE

Section
15-6—80—STENOGRAPHIC REPORT OR TRANSCRIPT AS EVIDENCE.

15-6-80. Stenographic repart or transcript as evidence.

XI. GENERAL PROVISIONS.
15-6-81-—APPLICABILITY.

15-6-81(a). Procedure preserved.
15-6-81(b). Omitted.

15-6-81(c). Appeals to circuit courts. _,
15-6-81(d). - Chapter incorporated into statutes. i

15—6—82—.TURISDICTION AND VENUE.
15-6-82. Jurisdiction and venue.
15-6-83—RULES BY COURTS OF RECORD.
15-6-83. Rules by courts of record,
15-6-84—FORMS.

i5-6-84, Forms,
15-6-85—TITLE.
15-6-85. Title.
{5-6-86—EFFECTIVE DATE.

15-6-86. FEffective date.
APPENDIX A. SPECIAL PROCEEDINGS.
APPENDIX B. CIRCUIT COURT RULES.
APPENDIX OF FORMS.

Cross References

Courts and judiciary, Supreme Court, rulemaking powers, see § 16-3-1 et seq.

Law Review and Journal Commentaries

Van Patten, Themes and Persuasion, 56 S.D.
L. Rev. 256 (2011).

1. SCOPE OF CHAPTER—ONE FORM OF ACTION
15-6-1—SCOPE OF CHAPTER

15-6-1. Scope of Chapter

This chapter governs the procedure in the circuit courts of the State of South
Dakota in all suits of 2 civil nature, with the exceptions stated in § 15-6-81. It
shall be construed to secure the just, speedy and inexpensive determination of
every action.
Source: SD RCP, Rule 1, as adopted by Sup. CL Order March 29, 1966, effective Tuly 1,

1966,
148
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RULES OF PROCEDURE IN CIRCUIT COURTS § 15-6-59(a)

Law Review and Journal Commentarles

Parsons, Appellate Practice in the Scuth Da-
kota Supreme Court, 56 S.D, L. Rev, 1 (201])

15-6-59(a). Grounds for new trlal

"A new trial may be granted to all or any of the parties and on all or part of
the issues for any of the following causes:

(1) Irregularity in the proceedmgs of the court, jury, or adverse party or
any order of the court or abuse of discretion by which either party was
prevented from having a fair trial;

(2) Misconduct of the jury; and whenever any one or more of the jurors
have been induced to assent to any general or special verdict or toa
finding on any question submitted to them by the court, by a resort to
the determination of chance, such rms:zonduct may be proved by the
affidavit of any one of the jurors; o

(3) Accident or surprise which ordmary prudence could not have guarded
" against;

(4) Newly discovered: ev:dence, material to thé party making the applica-
_tion, which he could not with reasonable-diligence have discovered and
-produced at the trial;

(S) Excessive or inadequate damages appearmg to have been given under
the mﬂuence of passion or prejudice;

(6) Insufﬁaency of the evidence to justify the verdlct or other dec1s1on or
that it is against law;

(7} Error of law occurring at the trial; provided, that in’ the case-of clau‘n

“of error,: adm1ss10n rejection of evidénce, or instructions fo the juiry or
failure of the court to make a finding or conclusion upon a material
issue which had not been proposed or-requested, it rnust be based upon
an objection, offer.of ptoof or a motion to strike. .

t . On a motion for a new trial in an action tried w11:hout a Jury, the court may
open the judgment if one has been enteréd, take ‘additional testimony, amend
' findings' of fact arid conclusions of law or make new findings and conclusions,
. and direct the entry of a new Judgment
. When the motion be made for a cause’ mientioned in subparagraphs (1); (2),
(3), or (4), it must be mdde vipon ‘affidavits attached to and made a patt of the
motion, unless as to a cause mentioned in subparagraph (1), the u'regulanty or
abuse of discretion:is suffimently disclosed by the record to-support sich
motion. ‘When the motion is made under ‘$ubparagraph (6) it shall state’ the
particulars wherein the ewdence is claimed to be insufficient.

& Source: SDC 1939 & Supp 1960, §§ 33.1605, 33.1606; SD RCP, Rule 59'(a), as adopted
* by Sup. Ct. Order March 29, 1966 effectlve Tuly 1, 1966; SL 1978, ch 178, § 568.

e niy ""3“

Cross References

Appellate procedure,- E o
Acticns available'to Supreme Court on decisncm, see § 15-26A-12.
Judgments and orders from which appeal may be taken, see § 15—26A—3.
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RULES OF PROCEDURE IN CIRCUIT COURTS

include failure to memorialize part of a deci-
sion. Reaser v. Reaser, 688 N.W.2d 429, 2004
S.D. 116. Appeal And Brror & 440

4, Filing of order )

Trial coust retained jurisdiction, followin
former husband’s filing of notice of appeal from
cojirt’s sua ‘sponte vacation of portions of di-

§ 15-6-60(b)

support, alimony, and property division, to file
previously signed order reinstating another
judge’s custody order, where act of filing was
trivial ‘or clerical matter; decision memorialized
in order at issue was made prior to filing of
notice of appeal, and omission was simple delay
in clerical act of filing such order with clerk,
Reaser v. Reaser, 688 N.W.2d 429, 2004 S.D,

vorce decree dealing with child custody, child 116, Child Custody €= 906
15-6-60(b). Relief on ground .of mistake-—Inadvertence—Excusable ne-
glect—Newly discovered evidence—Fraud

On mnotion and upon’such terms as are just, the court may relieve a party or
his legal representative from.a final judgment, order, or proceeding for -the
following reasons: ' ' S

(1) Mistake, inadvertence, surprise, or excusable neglect;

(2) Newly discovered evidence which by due diligence could not have been
discovered in time to move for a mew trial under § 15-6-39(b); .

(3) Fraiid (whether heretofore denominated intrinsic or extrinsic), misrep-
resentation, or other misconduct of an adverse:party; o

(4Y The judgment isvoid; Lo T

(5) The judgment has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or -otherwise
vacated, or it is no longer equitable that the judgmert should have

. ' prospective application; or ’ :
(6) Any other reason justifying relief from-the operation of the judgment.

The motion shall-be made within a reasonable time; and for reasons (1), (2),
and (3 not more than one year after the jgdg‘inént, order or proceeding was
entered or taken, A motion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation. Section 15-6-60 does not limit
the power of a court to entertain an independent action to relieve a party from
a judgment, order, ot proceeding, or to grant relief to a defendant not actually
personally notified as provided by statute or to set aside a judgment for fraud
upon the coutt. - o T
Source; SDC 1939 & Supp 1960, § 33.0108; SD RCP, Rule 60 (b), as adopted by Sup.
Ct. Order March 29, 1966, effective July 1, 1966. .

Cross References

Publication seryice, time allowed after judgment for defense, see § 15-9-22. o
Quieting tax title, relief from judgmént, see § 21-42-19.

Quiet title judgment, reli¢f, see § 21:41-25. T
Small claims procedure, relief from judgment, see §§ 15-39-75 and 15-39-76.,

Law Review and Journal Commentaries

Nelsen, In;Re D.F.:.The South Dakota 'S'q-
preme Court Misses an Opportunity to Establish
An Approprigte Due Diligence Standard When
Serving Notlce by Publication in Parental

629

Hinrichs, Weston v. Jones: Using State Court
Subject Matter Jurisdiction by Bstoppel to Un-
dermine Tribal Sovereignty, 45 S.D. L. Rev. 345
(2000).
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WITNESSES

§ 19-19-606

Research References

ALR Library
Disqualification of judge on ground. of being a
witness in the case, 22 A.L.R.3d 1198,

Judge as a witness in a cause on trial before him,
157 A.LR. 315.

Treatises and Practice Aids
Wharton's Criminal Evidence § 49:41.
Wright & Miller: Federal Prac. & Proc. § 6061.

Notes of Decisions

In general 1

1. In_genersl

- Naming trial judge as witness in information
charging defendant with six counts of second-de-
gree rape was not grounds for dismissal of infor-

19-19-606. Juror's competenci' as a withess . i

mation, where trial judge was named as a witness
becauge ha was state’s attorney at time defendant’s
probation was revoked on previous criminal viola-
tion and trial court ordered name struck from
information. State v, Mitchell, 1992, 491 N.W.2d
438, denial of habeas corpus affirmed 524 NW.2d
860. Indictment And Information &= 144.1(1)

(a) At the trial. A juror may not testify as a witness before the other jurors ‘at the trial.
If a juror is called to testify, the court must give a party an opportunity to object outside the

jury’s presence.

(b) During an inquiry into the validity of a verdict or indictment.

(1) Prohibited testimony or other evidence. During an inquiry into the validity of a
verdiet or indictment, a juror may not testify about any statement made or incident
that oceurred during the jury’s deliberations; the effect of anything on that juror’s or
another juror's vote; or any juror's mentsl processes concerning the verdict or
indictment. The court may not receive a juror's affidavit or evidence of a juror's

statement on these matters,

(2) Exceptions. A jurm" may testify about whether:
(A) Extraneous prejudicial information was impropetly brought to the Jury's atten-

tion;

(B) An outside influence was impropetly brought to bear on any juror; or
(C) A mistake was made in entering the verdict on the verdict form.
Source: SL 1979, ch 858 (Supreme Court Rule 78-2, Rule 606); SDCL §§ 19-14-6, 19-14-7; SL 2016, ch

239 (Supreme Gourt Rule 15-89), eff. Jan. 1, 2016.

Law Review and Journal C_ommentarles

Engel, Note: State v. Finney: Admissibility of
Juror Affidavits Alleging Raclel Prejudice Under

SD.CL. Section 19-14-7, 29 S, L. Rev. 144
(1988).

Library References

Criminal Law €=957.
New Trial @=143.
Trial 344, -
Witnesses =68, 73.

CJ.S. Criminal Law §§ 1415 to 1418, ~
C.I.5. New Trial §§ 207 to 208; 210, 214 to 215.
C.J.S. Trial §% 921 to 926.

CJ.S. Witnesses §§ 191 to 193, 197, 199,

Research References

ALR Library

Misconduct of juror jn civil case outside jury
room, admissibility of jurcr’s affidavit or testimo-
ny relating to, 32 A.L.R.3d 1356.

Prejudicial Effect of Juror Misconduct Arising
from Internet Usage, see 48 A.L.R.6th 135.
Propriety of Juror's Tests or Experiments Out-
;isde of Court or Jury Room, see 77 AL.R.6th

L

Encyclopedias
24 Am. Jur, Proof of Facts 24 633,

Treatises and Practice Aids
Wharton's Criminal Evidence §§ 50:42, 54:42.

176
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§21-27-3
Note 2.8

Young, 879 N.-W2d 108, 2016 S8,D, 89. Habess
Corpus & 6911

2.- Summary dlsmissal

A court may dismiss a habeas corpus petition for
failure to state a claim only if it appears beyond
doubt that the petition sete forth no facts to sup-
port a claim for relief. Riley v. Young, 879 N.-W.2d
108, 2016 8.D. 89. Habeas Corpus &= 691.1

To dismiss an application for a writ of habeas
corpus without receiving evidence, the application
must be unspecific, conclusory or speculative, set-
ting forth no facts that could support a elaim for
relief; the application must fail to meet & minimum

21-27-3.1. Time for application

JUDICIAL REMEDIES -

threshiold. of plausibility. Riley v. Young, 879
N.W.2d 108, 2016 8.D. 89, Habeas Corpus &= 675

4, Burden of proof. ]

A habess corpus applicant has the initial burden
of proof to establish a colorable claim for relief.
Lawrence v. Weber, 797 N.W.2d 788, 2011 S.D. 19.
Habeas Corpus € 705.1

The applicant. foi habeas corpus must satisfy the
initial burden to prove the need for relief by a
preponderance of the evidence. Lawrence v. Web-
er, 797 N.W.2d 1788, 2011 S:D. 18. Habegs Corpus
T4 .

Proceedirigs under this chapter cannot be maintained while an appea) from the applicant’s
convietion and sentence is pending or during the time within which such appeal may be

perfected.

Source: SL 1988, ch 169, § 4; SL 2012, ch 118, § 1.

Historical and Statutory Nofes

SL 2012, ¢h 118, § 1, rewrote the section, which.

-read;
_ “An application for relief under this chapter may
be filed 2t any time except that proceedings there-

under eannot be maintained while an appeal from
the applicant’s conviction and sentence is pending
or during the time within which such appeal may
be perfected.”

Research References

ALR Library ;

Actual Innocence Exception to Procedural Bars
in State. Post-Conviction Proceedings, see 97
ALR.Gth 263.

United States Supreme Court

Statute of limitations, tolling during pen-
dency - of certiorari petition in the Su-
preme Court seeldng review of denial of
state posteonvietion retief, see Lawrence
v. Florida, 2007, 127 S.Ct. 1079, 549 U.S.
327, 166 L.Ed.2d §24.

Timeliness of petition, collateral review, ses
Wall v, Kholi, 2011, 181 S.Ct. 1278, 562
U.8. 545, 179 L.Ed.2d 262,

Timeliness of petition, prisoner to seek re-
Tief without substantial delay, see Walker
v. Martin, 2011, 131 8.Ct. 1120, 662 U.S.

. 807,179 L.Ed.2d 62. '

Timeliness of petition, miscalenlation of tol-
ing period, sua sponte corrections by fed-
eral court, see Day v. McDonough, 2006,
126 S.Ct. 1675, 547 U.S, 198, 164 L.Ed.2d
878, rehearing denied 127 S.Ct. 1894, 549
0.8, 1261, 167 L.Ed.2d 176.

21-27-3.2. Repealed by SL 2012, ch 118, § 2
Historical and Statutory Notes

The repealed section, which related to dismissal
2.{1_ dslgyed applications, waa derived from SL 1989,
190.

21-27-3.3. Two-year statute of limitation
A two-year statute of limitation applies to all applications for relief under this chapter.
This Hmitation period shall rin from the latest of: )
(1) The date on which the judgment became final by the conclusion of direct review or
" the expiration of the time for seeking such review; T ‘

(2) The date on which the impediment to filing an application created by state.action in
violation of the constitution or laws of the United States or of this state is removed, if
such impediment prevented the applicant from filing; :

9 s
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§21-274

(8) The date on which the constitutional right asserted in the application"wgs initially
recognized by the Supreme Court, of the United States or the Supreme Court of this
state if the right has both been newly recognized and is retroactively applicable to

cases on collateral review; ar

(4) The date on which the factual predieate of the claim or claims presented (:ould have
been discovered through the exercige of due diligence.

Soorce: SL 2012, ch 118,-§ 3.’

Research References

ALR Library
Actual Innocence Exception to Procedural Bars

in State Post-Conviction Proceedings, ses 97
ALR.6th 263,

United States Supreme Court

Federal habeas corpus,
Limitation of actions,

Claim of actual innoeence can overcome
statute of limitations for state prisoner's
initial petition for federal habeas rélief,
see McQuiggin v. Perkins, 2013, 138 8.Ct.
1924, 185 L.Ed.2d 1019. Habeas Corpus
¢=608.18 '

Federal appellate courts can in exceptional

cases raise forfeited limitations defenses

to state prisoners’ habeas petitions, see
Wood v. Milyard, 2012, 182 S.Ct. 1828,
182 L.Ed.2d 739. -Habeas Corpus =848

Limitations period for filing federal habeas
petition started when period for seeking
divect appeal in state courts expired, see
Gongzalez v. Thaler, 2012, 182 8.Ct. 641,
181 L.Ed.2d 619, e

Notes of Decisions

Actual innocence 1-
Due process %
Retroactive application 2

* % Due pracess

. To meet requirements of due process, habeas
petltioner, whose conviction became final prior to
passage of stetute establishing two-year imitations
period for habess claims, had an additional two
years from effective date of statute fo permit
timely filing of his habeas action. Hughbanks v.
Dooley, 887 N.W.2d 319, 2016 S.D. 76. Constitu-
tional Law & 4489; Habeas Corpus €= 603.3

1. Actual innocence et

When considering 4 claim of actusl Mnocence,
the habeas court must consider all the evidence,
old and new, incriminating and exculpatory, with-
out vegard to whether it would necessarily be
admitted under rules of admissibility that would
govern at trlal. Engesser v. Young, 8566 N.W.2d
471, 2014 S.D. 81, Habeas Carpus & 462

2. Retroactive application ’

Action flled by habeas petitioner, whose convie-
tion became final prior to passage of statute éstab-
lishing two-year limitations periéd for habeas
claims, was subject to limitations period set forth
in statute. Hughbanke v. Dooley, 887 N.W.2d 319,
2016 8.D. 76. Habeas Corpus €= 603.3

21-27-4, Counsel appointed for indigent applicant—Counsel ‘fees—lx'\éﬁ'ective

assistance of counsel

If & person has been commiited, detained, imprisoned, or restrained of lib‘erty,v under any

color of pretense whatever, eivil or criminal, and if upon spplication made in good faith to the
court or judge thereof, having jurisdiction, for a writ of habeas eorpus, it is satisfactorily
shown that the person is without raeans to prosecute the proceeding, the court er judge shall,
if the judge finds that such appointment is necessary to ensure a full, fair, and impartial
procesding, appoint counsel for the indigent person pursuant to chapter 23A—~40. Such
counsel fees or expenses shall be a charge against and be paid by the county from which the
person wes committed, or for which the person is held as determined by the court.. Payment
of all such fees or expenses shall be made only upon written order of the eourt or judge
isguing the writ. The ineffectiveness or incompetence of counsel, whether .retained or
appointed, during any collateral post-conviction proceeding is not grounds for reliéf under this
chapter., 2
E-!mn'ce:§ S4L 1943, ch 126; SDC Supp 1960, § 87.6504~1; SL 1969, ch 163; SL 1988, ch 169, § 5; SL 2012,
ch 118, § 4. )
n
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§ 21-27-14
. ' Note &
21-27-5.1. Second or subsequent application for writ—Leave to file—Dismiss-
al
A claim presented in a second or subsequent habeas corpus application under this chapter
thiat was presented in a prior application under this chapter or otherwise to the courts of this
state by the same applicant shall be dismissed.

Before 2 second or subsequent application for a writ of habeas corpus may bé filed, the
applicant shall move in the circuit court of appropriate jurisdiction for an order authorizing

JUDICIAL REMEDIES

the applicant to file the application,

The assigned judge shall enter an order denying leave to file- a“second or successive

application for a writ of habeas corpus unless:

{1) The applicant identifies newly discovered evidence that, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear and convincing
evidence that no reascnable fact finder would have found the applicant guilty of the

underlying offense; or .

(2) The application raises a new. rule of constitutional law, made retroactive to cdses on
collateral review by the United States Supreme Court and the South: Dakota
Supreme Court, that was previously unavailable. The grant or denial of an authori-
zation by the eircuit court to file a second or subsequent application shall'not be

appealable.
Source: SL 2012, ch 118, § 6.

Research References

ALR Library .

* Actual Innacence Exception to Procedural Bars
in State Post-Conviction Proceedings, see 97
A LR.Gth 263.

Notes of Decisions

Newly dlscovered evidence 1

1. Newly discovered evidence

In order to file successive petition for writ of
haheas corpus, a defendant was required to show
only the existence of newly discovered evidence,
rather than constitutiona] ervor in addition to new-
ly discovered evidence, where applicable statute
gave a habeas court authority to consider merits of
successive petitions for writ of habess corpus if
defendant brought forth- newly discovered evidence
that, if proven and considered in light of other
evidence, clearly and eonvineingly established that
no reasonable fact finder would have found defen-
dant guilty of underlying offense, end there was no
statutory requirement of a showing of constitution-

sl error. Engesser ‘v, Young, 856 N.-W.2d 471,
2014 8. 81. Habeas Corpus &= 888(3)

Defendant’s newly discovered evidence, if proven
and viewed in light of other evidence, established
by elear and convincing evidence that no resson-
sble juror would have found defendant guilty, and
therefere defendant was entitled to new frial an
habeas covpus - petition following vehiele - man-
glaughter and vehicle battery conviction, where
newly discovered evidence consisted of two wit-
nesses who testified that a woman was driving the
vehicle shortly before the crash, and .the only
dispute issue at trial was whether defendant or &
woman in the vehicle was driving the vehicle at the
time of the crash. Engesser v: Young, 856:N.W.2d
471, 2014 S.D. 81, Habeas Corpus &= 494" ‘

21-27-14. Hearing and disposition of cause by judge

Notes of Decisions

2. Right to hearing

Habeas corpus. petitioner was entitled to an evi-
dentlary hearing on his elaim that defense counsel
rendered ineffective assistance by allegedly failing
to advizse him of the cotroboration rule before he
pleaded guilty to sexual contact with a child; peti-
tioner asserted that his incriminating statements
to law enforeement officers were the only evidence

of the criminal act, application of the corroboration
rule could require a judgment of acquittal, and hiy
allegations were not unspecifie, conclusory, or
speculative, - Steiner v. Weber, 816 N.W.2d 649,
2011 S.D. 40, Habeas Corpus €= 746

6. Presumptions and burden of proof
The habeas petitioner bears the initial burden of
showing by & preponderance of the evidence that

APPENDIX 006



§ 23A-27-4
Note 13

In determining whether sentence appears
grossly disproportionate, Supreme Court con-
siders the conduct involved, and eny relevant
past conduct, with utmost deference to the Leg-
islature and the sentencing court; if the sen-
tence appears grossly disproportionate, an in-
tra- and inter-jurisdictional analysis shall be
conducted. State’v. Dubois, 746 N.W,2d 197,
2008 S.D. 15. Sentencing And Punishment €=
1482

‘When assessing the constitutionality of & par-
ticular seriterice, Supreme Court applies the
gross disproportionality test. State v. Dubois,
746 N.w.2d 197, 2008 S.D. 15, Criminal Law
e 1134.75 -

Only when' the sentence appears grossly dis-
proportionate will Supreme Court reviewing
Eighth Amendment challerige to sertence ¢on-
duct an intra and inter-jurisdictional analysis.
‘Staté v. Blair,’ 721 N.W.2d 55, 2006 S.D. 75,
rehearing deniéd. Sentencmg And Pumshment
& 1482 o

Té.assess' a challénge ‘to proportionality of
sentencing. under the Eighth Amendment, Su-
preme Court first determines whether the sen-
tence appears grossly disproportionate; to ae-
comiplish this, appellate court cansiders ‘the
conduct involved, and any relevant past con-
duict, with utmost deferenice o’ the’ Ieglslarure
and the senteticing cotrt, and if thésé ' circum-
stances fail to suggest gross " disproportionality,
review ends. State v. Blair, 721 N.W.2d 55,
2006 S.D. 75, rehearing denied. Sentencing
And Pymishment &= 1482

i circumstances fail to suggest gross dispro-
portionality of sentence challenged as cruel and
unusual pumshment under Eighth Amendment,
the Suypreme Court’s review ends; if, on the
other hand, the sentence appears grossly dispro-
portionate, the Supreme Court may, in addition

‘CRIMINAL PROCEDURE

to examining other Solem factors, conduct an
intra- and inter-jurisdictional analysis to aid its
comparison or remand 1o ciréuit court to con-
duct, such -comparison befor ‘resentencing; the
Supreme LCourt ‘may also consider- other rele-
vant.factors, such as effect upon society of this
type ‘of - offense. " U.S.C.A. ConstAmend. 8.
State v..Stahl, 619 N,W.,2d' 870, 2000 S.D. 154,
Criminal Law O=' 1134.23; Criminal Law &
1134.78 -

To assess challenge to pmportionality of sen-
terice” under Exghth Amendment, Supreme
Court first determines whel.her sentence ap-
pears grossly disproportionate; cunsxdermg con-
duct . involved, and any relevant past couduct.,
with utmost deference to the legislature and
sentencing court; if these circumstances fail to
suggest gross disproportionality, review engs,
but -if - sentence appears grnss]y disproportion-
ate, Supreme Court may, in addition tq examin-
ing other Solem factors, conduct.an intra, and
interjurisdictional analysis t6-4id its comparispit
or remand to eircuit court ‘to- conduct siuch
comparison before resentencing, and- Supréme
Court may also consider other relevant factors,
such as effect lipon ‘society of this type of ‘of-
fense. - U.S.C.A. ConstAmend. 8. State v. Milk,
607 N. W.2d 14, 2000 S.D, 28. Criminal Law
&> 1134.23 Criminal Law & 1134, 78; Crimi-
nal Law.@= 1181.5(8)

In detemunmg wheth¢r sentence. shacks col-
lective conscience; Supreme Court examines de-
fendent's .general. moral character; . mentality,
habits, social environment, tendencies, - age,
aversion or inclination to commit crime; life,
faml]y, occupaﬁon, and previous “eriminal rec-
ord,” U.S.CA. Const.Amend. 8. State v. -Hen-
jum, 542 N. WZd 760, 1996 S D 7. Cnmma]
Law & 1134, 23 o

23A-27-4.1. Relief ﬁ'om judgment—Grounds—Time of motion’

Within a reasonable time but not more than one year after final judgment,a
court on motion of a defendant or upon its own motion may relieve a defendant
from final judgment if requlred in the interest of justice. ‘If the original trial
was by a court without a jury, the court on motion of a defendant or upon its
own motion, may vacate the judgment if entered, order a new trial or take
additional testimony and direct the entry of a new judgment. S

A motion under this section does not affect. the ﬁnahty of a Judgment or
suspend its operation. -

“If an appeal is pending, the court may grant a motlon under tlus section only
upon remand of the case. o

Source: SL 1987, ch 410 (Supreme Court Rule 86- 36)
426
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... | CHAPTER 23A-29
| (RULE 33) NEW TRIAL

Section ) . -
23A-20-1. Time for motion for new trial—Rulings thereon—Extension of time. |

23A-29-2. Effect of grant of new trial—Bvidence receivéd.

23A~29~1. Time for motion for new trial—Rulings thereon—Extension of

time S
A motion for new trial may be made under the same conditions specified and
that said motion shall

in the same manner as provided by § 15-6-59(b), except
- be served and filed not"later than ten dsays after filing of the judgment.
Soiirce: SDC 1939 & Supp 1960, §§ 34.4003, 34.4004; SDCL §§ 23-50-3, 23-50-4; SL
1978, ch 178, & 377; SL 1987, ch 411 (Supreme Court Ru}e 86-37); SL 1988, ch 433

(Supreme Court Rule 87-14).
Cross References

Arrest of judgment, see § 23A-30-1 et seq.

Grounds for new trial in civil case, see § 15-6-39(a).

New trial motion not prerequisite to appeal, see § 23A-32-10.
Time of taking appeal, see § 23A-32-15.

- Law-Review and Journal Commentaries

Parsons, Appellate Practlce in the Soyth Da-

kota Supreme Court, 56 §.D L, Rev. 1 {2041).

Library References
CJ.S. Criminal Procedure and Rights of the

Criminal Law 951,
Accused § 1993.

Westlaw Top_i't':‘j}lg._ 110.

Research References :

Court reporter’s death or disability prior to
transcribing notes as grounds for reversal
or new trial, 57 ALR.4th 1049. ..

Court's statement that if jury makes mistake
in convicting it can be ‘corrected. by other

ALR Library - E
Absence of judge from. courtroom during
criminal trial up to time of reception of
verdict as ground for new trial, 34 ALR.2d

683. : . .

Abuse of witness by counsel as ground for

néw trial, 4 ALR: 414, . :

Amendment of motion for new trial after expi-
ration of time for filing motion, 69 ALR3d
845,933, .

Beliefs regarding capital punishment as dis-
qualifying juror in capital case—post-With-
erspoon cases, 39 ALR.3d 550. -

Communications between jurors and others
as ground for new trial in criminal case, 22
ALR. 254; 34 ALR. 103; 62 ALR. 1466.

Communications betweer witnesses' and ju-
rors, prejudicial effect, in. criminal case, of,
9ALR3A 1275, . .. . -

Counsel's appeal in criminal case to self-inter-
est of jurors as taxpayers, as ground for
new trial, 33 ALR. 459,

635

authoritics, prejudicial effect, 5. ALR3d
975, . .

Deafness of juror as ground for’ impeaching
verdict, or securing new trial or reversal on
appeal, 38ALRAH 1170. -

Emotional Manfestations by Victim or Fami-
ly of Victim During Criminal Trial as
Ground for Reversal, New Trial, or Mistri-
al—Emotional Manifestations by. Victim or

* Relative as Spectator During Particular Tri-
al Phases, 98 A.L.R.6th 455 B

Emotional Manifestations by Vietim. or Fagni-
ly. of Victim During or. Immediately -Before
or After Own Testimony During Criminal
Tria] as Ground for Reversal, New Trial, or
Mistrial, 99 AL.R.6th 113.
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COMMONWEALTH of Pennsylvania,
Appellee

v.
. Mark Newton SPOTZ, Appellant,
No. 576 CAP.
Supreme Court of Pennsylvania.

Sept. 3, 2014.

Appellant’s Motions to File Post~Sub-
mission Communications Appellant’s Mo-
tion for Recusal of Chief Justice Castille
Appellant’s Motion for Withdrawal of Con-
curring Opinion Commonwealth’s Answer
and Motion for Sanctions.

Appellant’s Withdrawal of Motion: for
Withdrawal of Concurring Opinion and
Motion for Recusal,

Commonwealth’s Answer, including Re-
quest for a Rule to Show Cause.

Commonwealth’s Request for Leave to
Respond to Verified Statement.

Appellant’s Motion to Strike Common-
wealth's Response,

SINGLE JUSTICE OPINION
ON POST-DECISIONAL
MOTIONS

Chief Justice CASTILLE.
1. Introduction

The central ancillary motion pending
here asks that I withdraw my Concurring
Opinion because I commented cn the con-
duct and agenda of appellant’s counsel,
who are affilisted with the Philadelphia-
based Federal Community Defender's Of-
fice (“FCDO"). I began my concurrence
by noting that the source of the FCDO’s
funding for its questionable forays into
state court eapital proceedings was not
clear, though it appeared that the Admin-
istrative Office of Federal Courts (herein-
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after “A0”) played a central role, and that
this federal role in state court capital liti-
gation was implemented: without the con-
sultation or involvement.of this Court or
any other relevant Pennsylvania authority.
I noted that:

The federal courts—as well as other fed-
era} authorities and the Pennsylvania
citizenry generally (who may not even
be aware of this unusual federal activity
in state courts)—may not be aware of
just how global, strategic, and abusive
these forays have become. The federal
judicial policy has vaised issues that
should be known to the federal authori-
ties finaneing and authorizing the ineur-
gions; to Pennsylvanis’s Senators and
House members; and to the taxpayers
who ultimately foot that bill. This is an
appropriste case to highlight those is-
sues.

Commonweclth v. Spotz, 610 Pa. 17, 18
A.3d 244, 330 (2011) (Castille, C.J., concur-
ring, joined by MecCaffery, J.). I added
that T was writing to ,.t.liese global -issues
involving the FCDO, in part, because the
cumulative effect of the FCDO strategy
and agenda “has taken a substantial and
unwarranted toll on state courts.” - Id.

Consideration of the post-decisional mo-
tions in this case, and intervening develop-
ments in other capital matters involving
FCDO appearances in state court, have
confivmed and heightened the grounded
coneern with the conduct of the FCDO in
this case, and more importantly, with its
global agenda in Pennsylvania capital
cases. As I will detail helow, the incre-
mental inginuation of the FCDO into Penn-
sylvania capital cases has been remarkable
in its stealth and pervasiveness. The
FCDO hss designated itself the de facto
State Capital Defender’s Office, involving
itself not omly in. -vijﬂtually all capital
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PCRA.! litigation, but also in direct capital
appeals, and even, in one instance, as ami-
cus curiae on behalf of a foreign nation,
Mexico, in support of a Mexican national
who murdered three people? No authori-
ty—state or federal—appointed the FCDO
to take on this statewide role, and no
authority has approved the arrangement.
Permsylvania does not have a statewide
capital prosecutor’s office; and notably, in
a great many capital cases, the chief law
enforcement officer of the Commonwealth,
the Attorney General, echoed by county
proseciitors, has taken the position that
the FCDO should not be permitted to con-
tinue in Pennsylvania capital cases without
proving its specific federal authorization to
do so.

In addition to comprehensively involving
itself in state capital litigation without any
authorization, the FCDO has established
its monopoly through means kaown only to
itself. Remarkably, when directed by this
Court to provide simple and modest infor-
mation confirming a claim that it has not
supported its private capital case agenda
in Pennsylvania with improperly diverted
federa] funds, the FCDO response—the
response of these officers of the court, to
the Court with supervisory authority over
the practice of law in Pennsylvania-has
been refusal and the removal of cases to
federal court, ensuring yet more FCDO
delay in those capital matters.

The circumstances and obstructionist ef-

fect of the FCDOs silent takeover of the
capital PCRA defense funetion in Pennsyl-
vania requires that Pennsylvania reassert
control over the litigation of state capital
matters. Death penalty opponents, such
a8 the FCDO, can then redirect their ef-
forts to the political arena, where they

1. Post Conviction Relief Act, 42 PaC.S.

§ 9541 ef seq.

belong. This Court has a responsibility
for the entire Pennsylvania judicial sys-
tem, to ensure the delivery of swift, fair,
and evenhanded justice.in all cases. We
are not obliged to indulge or countenance a
group which manipulates and abuses the
judicial process in -Pennsylvania in the
hopes of achieving a global political result
that it has failed to sécure through the
political process.

This restoration of proper authority will
leave a void in the short run. But, the
void is an opportunity to return capital
case advocacy to principled moorings.
The restoration will require that Pennsyl-
vania authorities, including this Court, step
up and ensure the provision of the funding,
training and resources necessary to ensure
that capital defense representation in
Pennsylvania fully meets Sixth Amend-
ment standards, with competent, properly
compensated and dedicated lawyers who
act zealously to advance the cause of their

" clients, but who act ethically as well, mind-

ful of their duties to- the courts and the
justice system overall. : I believe the Com-
monwealth is up to'the challenge.

I do not in the least criticize principled
representation of indigent capital defen-
dants; such a principled endeavor repre-
sents lawyering in the best tradition of the
bar. But, as I explain below, the FCDO
continues to pursue an agenda beyond
mere zealous representation, one which
routinely pushes, and in frequent instane-
es, as here, far exceeds ethical boundaries.
FCDO lawyers appear in Pennsylvania
courts only as officers of this Court; con-
sequently, they are answersble to the
Court. So long as the organization re-
mains unauthorized to pursue its global
agenda by any Pennsylvania authority, and

2. See Commonwedlth v. Padilla, No, 567 CAP,
discussed infra. The Court’s decision affirm-
ing the judgment of sentence in Padilla is
reported at — Pa. ——, 80 A.3d 1238 (2013).
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s0 long as the FCDO refuses to be candid
with the Couxt about its authorization and
funding, it cannot be permitted to continue
its representation of eapital defendants in
Pennsylvania, absent a specific federal
court order authorizing the specific en-
deavor in state court in an individual case.

Before proceeding to a discussion of the
specific Motions pending hefore me, and to
give a sense of the FCD('s conduct as
viewed from the perspective of other
judges not affiliated with this Court, 1
begin with but two examples, In Abdul-
Salaam v. Beard, 16 F.Supp.3d 420, 2014
WL 1653208 (M.D.Pa.2014), the Honorable
John E. Jones, III, of the Middle District
of Pennsylvania, ended his nearly 200~
page memorandum denying habeas corpus
relief with the following cbservation:

Nearly two decades have passed since
Officer Willis Cole was murderad. Over
nineteen years have elapsed since the
trial that vesulted in Abdul-Salaam’s
conviction. And yet this Memorandum
and the Order that follows will not end
the legal maneuvering that seeks to
overturn both his conviction and result-
ing sentence of death at the hands of a
jury of his peers.

1t was not until well after the found-
ing of this nation that the federal writ of
habeas corpus was extended to prisoners
in state custody. But like a rolling
freight train, the use of the Great Writ
gathered speed in the ensuing decades.
It was adopted by the federal courts,
codified by Congress, revised, and to
some degree limited in certain respects.
But the case at bar amply demonstrates
that there is something grievously amies
in both our laws and jurisprudence as
they relate to federal habeas practice.
For while we admire zealous advocacy
and deeply respect the mission and work
of the attorneys who have represented
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Abdul-Salaam in this matter, they are
at bottom gaming a system and erect-
ing roadblocks in aid of a singular
goal—keeping Abdul-Salaam from be-
ing put to death. - The result has been
the meandering and even bizarre course
this case has followed. Its time on our
docket. has spanned nearly all of our
service as a federal judge—almost
twelve years. We have given Abdul-

Salaam every courtesy and due process,

perhaps even beyond what the law af-

fords. And yet for the family of Willis

Cole, and indeed for Abdul-Salaam and

his family as well, there has heen no

closure. Rather; they have endured a

legal process that is at times as inseruta-

ble as it is incomprehensible. Mareover,
it will soon take another turn as the

Third Cirenit Court of Appeals reviews

our determination,
1d. at 511-12, *78 (emphasis supplied).

The PCRA trial court opinion in Com-
monwealth v. Eichinger, 657 CAP, which
is a matter of public record in a capital
appeal pursued by the FCDQ currently
pending hefore this Court, begins as fol-
lows:

In this capital case, Appellant ... ap-

peals from an Order entered Apnl 4,

2012, dismissing hls [PCRA] peti-

tion.... If ever there were a criminal

deservmg of the death “penalty it is John

Charles FEichinger. ~His murders of

three women and -a three-year-old girl

“were carefully planned, executed and at-

tempts to conceal the. murders were em-

ployed. There is na doubt that Appel-
lant is guilty of t.hese Lkillings, There is
overwhelming evidence of his guilt, in-
cluding multiple admissions to police, in-
criminating journal entries detailing the
murders written in Appellant’s own
handwriting and DNA evidence.

We recognize that all eriminal defen-
dants have the right to zealous advocacy
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at all stages of their cximinal proceed-
ings. A lawyer has a sacred duty to
defend his or her client. Our codes of
professional responsibility additionally
call upon lawyers to serve as guardians
of the law, to play a vital rcle in the
preservation of society, and fo adhere to
the highest standards of ethical and
moral conduct. Simply stated, we all
are called upon to promote respect for
the law, our profession, and to do public
good. Consistent with these guiding
principles, the tactics used in this case
require the Court to speak with candor.
This case has caused me to reasonably
question where the line exists between a
zealous defense and an agenda-driven
litigation strategy, such as the budget-
breaking resource-breaking strategy on
display in this case. Here, the cost to
the people and to the trial Court was
very high. This Court had to devote
twenty two full and partial days to hear-
ings. To carry out the daily business of
thizs Court visiting Senior Judges were
brought in, The District Attorney’s cap-
ital litigation hudget had to have been
impacted, With seemingly unlimited ac-
cess to funding, the Federal Defender
came with two or three attorneys, and
usually two assistants. They flew in
witnesses from around the Country.
Additionally, they raised overlapping is-
sues, issues that were previously litigat-
ed, and issues that were contrary to

The Motion to Withdraw Concurring Opin-
ion was signed by Michael Wiseman, Esquire,
identifying himself as the supervisor responsi-
ble for the administration and operation of
the FCDO's state capital litigation projects.
Attorney Wiseman represented that “[hje is
fully familiar with and aware of all facts as-
serted in this Motion.” In a later pleading
discussed infra, the Chief Defender, Leigh M.
Skipper, Esquire, responded to an adminis-
trative order the Court had specifically direct-
ed to Attorney Wisemsan, Private counsel

Pennsylvania Supreme Court holdings
or otherwise lacked merit.
Opinion, Carpenter, J., July 26, 2012, at 1-
2.
In Part VI, infra, 1 will address the

'FCDO’s gravely misguided claim that their

litigation strategies, including tactics like
those displayed in this ease, Abdul-So-
lagm, and Fichinger, are required ele-
ments of the capital defense function,

II. Background

The Court affirmed the denial of PCRA
relief in this case and today denies reargu-
ment. Disposition of reargument was de-
layed by ancillary Motions the FCDO®
filed with the reargument petition, and
further pleadings and circumstances occa-
sioned by those Motions. This Opinion
and accompanying Order dispose of the
FCDO's initial Motions, the Common-
wealth’s responsive Motions, and FCDO
responses.

A, Ancillary Post-Decisional Motions
and Per Curiam Administrative
Orders

Along with appellant’s Reargument Ap-
plication, the FCDO filed {1) a Motion for
my Recusal on Reargument, (2) a Motion
for Withdrawal of my Concurring Opinion,
and (8} corresponding ‘Motions for Leave
to File the Motions ds Post-Submission
Communications. The FCDO also re-
quested that I refer the primary Motions

with the law firm Pepper Hamilton LLP filed
the FCDO's final pleadings.

4. The pendency of the ancillary mations has
not delayed the ultimate progression of appel-
lant's case since the ECDO filed a federal
habeas corpus petition immediately after this
Court's Opinion was issued; that petition re-
mains pending since the FCDO moved to stay
the petition pending the outcome of appel-
lant’s collateral attack upon another one of
his homicide convictions. See discussion in
Part VI, infra,
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to the full Court for decision. The FCDO
Motions focus solely upon objections to my
Concurring Opinfon. The Commonwealth
responded with an Answer and Motion for
Sanctions.

The Court as a whele entered a per
curiom administrative Order on July 28,
2011, taking the FCDO Motions under ad-
visement pending compliance with a di-
rective contained in the Order, which was
necessary to resolve the Motions. The
Order noted that the Motion to Withdraw
Concurring Opinion asserted as fact that 1
was “incorrect” to suggest that the FCDO
may have misused federal funds by ap-
pearing in capital PCRA proceedings. In
fact, the FCDO averred, it was in “full
compliance with applicable federal admin-
istrative rules and regulations and has a
separate source of funding to support” all
of its non-appeinted litigation activities in
Pennsylvania state courts. The Order not-
ed that the FCDO did not “provide or cite
to those applicable rules and regulations,”
which the FCDO invoked as proof that the
Concurring Opinion was “incorrect.” To
“properly determine the within Motions,”
the Court ordered as follows:

Michael Wiseman, Esquire, is hereby
directed, as an officer of this Court, to
file with the Office of the Prothonotary
of the Supreme Court of Pennsylvania a
verified “Statement of the FCDO's In-
volvement in Pennsylvania State Court
Litigation of Capital Cases,” which shall
include the following:

(1) an identification and explanation
of all federal authorizations and stan-
dards, including statutory and regula-
tory authority, governing the FCDO’s
conduct of capital litigation in Penn-
sylvania state courts;

£

In Applications to Withdraw Appearance in
other capital cases, Attorney Wiseman has
stated that he “left his employ” with the
FCDO on August 26, 2011, and is engaging in
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(2) a listing of all Pennsylvania capital
defendants the FCDO is currently
representing, whether as primary
counsel or through formal or informal
assistance to Pennsylvania counsel of
record, in Pennsylvania state courts,
and whether by formal court appoint-
ment or not;
(8) an explanation of how the FCD('s
representation came sbout in each
case and, if instances of representa-
tion did not arise from formal court
appointment, an accounting of the au-
therity under which the FCDO under-
takes representation in capital cases
in Pennsylvania state courts in which
it is not court-appointed.
Order, 7/28/11. Attorney Wiseman was
directed to file the verified statement with-
in thirty days. Madame Justice Todd filed
a Dissenting Statement, which was joined
by Mr. Justice Baer. |
Attorney Wiseman. neither complied
with the order nor sought reconsideration
or relief from it. Instead, on August 22,
2011, the Chief Federal Defender, Leigh
M. Skipper, Esquire, entered his appear-
ance® Attorney Skipper also did not com-
ply with the order or seek reconsideration
or relief, but instead filed a S-page plead-
ing styled as “Appellant’'s Withdrawal” of
the FCDO ancillary motions (hereinafter
“Withdrawal pleading”). Attorney Skip-
per asserted, among other points, that,
“The FCDO represents capital defendants
in post-conviction proceedings in Pennsyl-
vania state courts in order to satisfy the
exhaustion of state remedies requirement”
of the federal habeas statute, and 18
U.8.C. § 3006(A)e) “permits attorneys to
represent clients in 'ancillary matters ‘ap-
propriate te the proceedings.’” The plead-

the private practice of law. See Commion-
wealth v. Sanchez, 605 CAP (motion filed
12/13/2012); Commonwealth v. Sepulveda,
553 CAP {motion filed 12/6/2012}.
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ing made no reference to whether the
PCDO employed “a separate source of
funding to support” those “ancillary” activ-
ities to exhaust federal claims. Withdraw-
al pleading, at 1-2 3. The Commonwealth
filed an Answer and requested a Rule to
Show Cause why the FCDO should not be
held in_contempt for its non-compliance
with the July 28 Order. On October 3,
2011, the full Court entered a second ad-
ministrative order which provided, ir rele-
vant part, as follows:
© Neither Attorney Wiseman nor the
T'CDO sought reconsideration or a stay
of the {July 28] Order. But, neither has
the FCDO complied with the Order. In.
stead, on August 22, 2011, the Chief
Federal Defender of the FCDO, Leigh
M. Skipper, Esquire, entered his ap-
pearance and concomitantly filed the in-
stant pleading, styled as a “Withdrawal”
of the two FCDO Motions the Court had
taken under advisement and already aet-
ed upon. The Chief Federal Defender
asserts that the Order “callled] for an
office-wide response” and thus he was
responding to the Order with this plead-
ing. Notwithstanding the “Withdrawal”
styling, the pleading disputes the propri-
ety of the per curiem Order, contains
other argument, and requests action by
the Court in the form of vacating our
July 28 Order as moot. .

The Commonwealth has responded to
the “Withdrawal” pleading by request-
ing the Court to issue a Rule to Show
Cause upon the FCDO to explain why
presently it should not be held in_con
tempt for its noncompliance with our
prior Order, The Commonwealth notes,
snter alia, that the primary stated rea-
son for the “Withdrawal” is to erable
Appellant to secure relief from his con-
viction in this Court so as to immediate-
ly proceed with federal habeas corpus
proceedings; however, the Common-
wealth further notes, over two months

before filing the instant pleading, the
FCDO hsd already filed a 392-page ha-
beas corpus petition in federal district
court on Appellant's behalf. Respond-
ing to the argument included in the
“Withdrawal,” the Commonwealth also
notes that the authority the FCDO cites
to support its activities in Pennsylvania
state capital matters, such as this one, in
fact does not authorize its activities; in-
deed, existing statutory and decisional
authority, including duthority from the
U.8. Supreme Court, indicates that the
FCDO's state-court activities are not au-
thorized. The Commonwealth adds
that, [“i]t is immaterial whether counsel
deems withdrawal to be appropriate,” as
that decision is for the Court. Maore-
aver, the Commonwealth notes: that its
Motion for Sanctions, which was occa~
gioned by the FCDO’s prior twoe Mo-
tions, remains pending and under ad-
visement, and the Commonwealth is not
withdrawing that Motion; for that rea-
son alone, the matter cannot be deemed
moot even if the FCDO were authorized
to unilaterally withdraw its pending Mo-
tions rather than respond to the Gourt’s
Qrder.
Upon consideration of the instant plead-
ings, it is hereby ORDERED that:
(1) The FODQ’s “Withdrawal” is con-
strued by this Court as an Application
for Relief seeking Leave to Withdraw
the FCDO's prior Motions, and the
Application so construed is taken un-
der advisement. '
(2) Chief Federal Defender Leigh M.
Skipper, Esquire, is hereby directed,
as an officer of this Court, to file the
verified Statement outlined in this
Court’s July 28, 2011 Order.
(3) In light of Attorney Skipper’s cita-
tion to 18 U.S.C. § 3006A(c) in sup-
port of his claim that the FCDO’s
representation of Pennsylvania capital

APPENDIX 014



872 Pa.

defendants in state post-conviction
proceedings is lawful, Attorney Skip-
per is also directed to produce a copy
of the federal court order appointing
the FCDO to represent Appellant, to
which the FCDOQ’s activities in Penn-
sylvania state court in this case are
“ancillary.”
(4) The verified Statement and feder-
al court order of appointment shall be
filed within ten days of the date of this
Order. No tangential pleadings from
the FCDO are to be accepted by the
Prothonotary in advance of the filing
of the verified Staterment.
(5) The Commonwealth’s request for
a Rule to Show Cause why the FCDO
should not be held in gontempt for its
non-compliance with our July 28, 2011
Order is taken under advigsement. At
torney Skipper shall file a response to
the Commonwealth’s request for a
Rule to Show Cause within ten days of
the filing of the verified Statement.
Order, 10/3/11, Justice Baer filed a Dis-
senting Statement, which was joined by
Justice Todd.

B. FCDO Response and Subsequent
Pleadings

. Thereafter, Attorney Skipper filed a
“Verified Statement in Response to the
Court’s Order of October 3, 2011" as well
as a “Response” to the Commonwealth's
Request for 2 Rule to Show Cause why the
FCDO should not be held in contempt.

1. Verified Statement

The Verified Statement first addresses
the authority of the FCDO to appear in
capital cases in state court. Contrary to
the FCDO claim in the Withdrawal plead-
ing, Attorney Skipper no longer verifies
that the FCDO's activities in state court
are authorized by federal law as activities
ancillary to the federal habeas corpus ex-
haustion requirement. Instead, Attorney
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Skipper concedes that the FCDO is au-
thorized to represent state and federal
death row inmates .in federal court only
pursuant to 18 U.S.C. § 8599(2}(@), which
governs litigation of federal habeas corpus
petitions filed under 28 U.S.C. § 2254
(state prisoners) and § 2255 (federal pris-
oners), Aftorney Skipper next notes the
federal habeas requiremeht that state pris-
oners fairly exhaust their federal claims in
state court before pursuing them in federal
court, Attorney Skipper states that 18
U.8.C. §§ 3006A and 3599 empower feder-
al courts to authorize appointed federal
habeas counsel to represent capital defen-
dants in state court. Attorney Sldpper
quotes Section 3599, which states that ap-
pointed federal kabeas counsel shall repre-
sent the defendant at “every subsequent
stage of available judicial ‘proceedings.”
Id. § 3599(e). The key statutory gualifier
is that the activity .be . “subsequent” to
federal habeas review, and indeed, after
quoting Section 3599(e), Attorney Skipper
cites Harbison v Bell, 556 U.S. 180, 129
S.Ct. 1481, 173 L.Ed.2d 84T (2009), which
held that Section 3699 authorizes appoint-
ed federal habegs counsel to represent
state capital defendants in post-federal ha-
beas state clemency review, Attorney
Skipper notes that, in the course of its
clemency discussion, the Harbison Court
added a footnote observing that federal
courts may determine, on a case by case
basis, that “it is appropriste for federal
counsel to exhaust & claim in the course of
her federal representation.” 7d. at 1489 n,
7. Attorney Skipper cites no federal au-
tharity for the proposition conveyed in the
Withdrawal pleading, ie, that federal ha-
beas counsel is authorized, by virtue of
that appointment, to proceed to PCRA liti-
gation and comprehensively exhaust claims
in state court before pursuing federal ho-
beas velief,
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Attorney Skipper then adverts to—but
does not provide—a “policy statement” of
“the Judicial Conference Committee on
Defender Services” predating Havbison by
more than a decade which, he says, would
approve of federal defender organizations
exhausting state remedies for federal
claims, “where authorized by the presiding
federal judge.”” Attorney Skipper does not
identify the authority under which this
Committee operated, its composition, or
whether the Committee’s opinion had, or
now has, actual force and effect; nor does
he state whether the policy statement com-
prises the “applicable federal administra-
tive rules and regulations” to which Attor-
ney Wiseman referred when he declared
that the FCDO was in “full complianee”
and that I was incorrect to suggest other-
wise.

Turning to the other statutory provision
invoked to support the FCDO'’s state court
capital activities, Attorney Skipper notes
that 18 U.S.C. § 3006{c) authorizes ap-
pointed federal capital kabeas counsel to
represent, capital clients in state court mat-
ters “ancillary” to federal habeas proceed-
ings—but again, only when specifically au-
thorized to do so by the federal judge
presiding over an sctive hobeas petition.

Attorney Skipper then argues that the
restrictions in the federal statutory con-
struct do not apply when the FCDO is
“yging non-grant {federal grant] funds” to
finance its activities. Attorney Skipper
states that nothing in federal legislation or
AO “policies” prohibits FCDO lawyers
from appearing as private lawyers in state
court, so long as federal grant money does
not finance that FCDO agenda. Attorney
Skipper does not address whether the
FCDO discloses to Pennsylvania courts
when it is acting pursuant to the FCDO’s
private budget and agenda, rather than as
counsel approved for a limited purpose by

a federal judge, supported by federal tax-
payer funds,

Further explaining the supposed pub-
lie/private hybrid status of the FCDO, At-
torney Skipper says the FCDO receives
private contributions and grants to engage
in non-appointed activities through its
“Pennsylvania Capital Representation Pro-
jeet.” Attorney Skipper states that the
AQ is aware of the FCDO'’s “nonfederal
fund” activities. Attorney Skipper at-
taches no supporting documentation, nor
does he provide an explanation of the man-
ner in which the FCDO'S state court activ-
ity in this ease—including the commitment
of six FCDO lawyers and numerous ex-
perts and investigators below, and prepa-
ration of the_ghusive brief filed on ap-
peal—wag funded. In addition, he does
not suggest the amount of private funding
available to support the FCDO's private
capital agenda in state capital proceedings.
And, he does not explain the mechanics of
the hybrid operation: e.g., are FCDO staff
salaried or de they bill (publicly and pri-
vately) by the hour; are benefits such as
health care, pensions, and leave time allo-

_cated between public and private funding,

etc. Nor, again, does Attorney Skipper
assert that the construet he describes rep-
resents the “applicable federal administrz-
tive rules and regulations” Attorney Wise-
man referred to in esserting the FCDO's
full compliance.

Attorney Skipper next states that the
FCDO appears in state court capital pro-
ceedings under a “range of circumstances.”
In some cases, he sgys, a federal court has
authorized the activity; no examples or
copies of such federal court orders are
provided. In other cases, he says, the
FCDO is appointed by a federal court for
federal habeas purposes and then deter-
mines to use nonfederal funds to appesr
privately in state court to exhaust state
court remedies in advance of federal re-
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view. In other cases, he says, the FCDO

makes cost-allocations between private and-

federal taxpayer funding. Attorney Skip-
per further declares that in some cases,
the FCDO—using exclusively nonfederal
funds—appears in state court to “protect”
the rights of Pennsylvania capital prison-
ers who, in its opinion, are likely to be
entitled to FCDO representation if the
case ever proceeded to federal habeas re-
view, Attorney Skipper adds that, in some
instances, the FCDO has been appointed
to represent capital PCRA petitioners in
‘state court; he does not state under what
authority such appointments were secured;
in any event, these activities likewise must
fall under the FCDO’s private agenda,
since it would be inappropriate to use fed-
eral funds for the endeavor.

Following this summary, Attorney Skip-
per represents that “[t]he FCDO believes
we have properly entered appearances” in
the PCRA cases he lists in an accompany-
ing summary of then-open Pennsylvania
capital cases in which the FCDO was in-
volved. Moving from the question of entry
of appearances to the use of federal funds,
Attorney Skipper continues that the
FCDO, in conjunction with the AQ, “takes
steps to ensure that the costs of litigation
are properly allocated between federal and
other funding sources” and, he declares, as
of the time of the Verified Statement at
least, “such allocations are proper.” No
definition of what sre deemed to be “costs
of litigation” is offered. Nor is any docu-
mentation offered in support of this aver-
ment, so that its accuracy may be meas-
ured here, in the context of the FCDO's
allegation that my Concurring Opinion
must be withdrawn because, inter alie, it
“incorrectly” suggested that the FCDO
misused federal funds to support its pri-
vate state court capital agenda.

Notably, however, Attorney Skipper
states that, to discharge his ethical duties,
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he now “corrects” Attorney Wiseman's ab-
solutist assertion of “the FCDO's “full’
compliance with applicable federal admin-
istrative rules and regulations.” Attorney
Skipper explains that internal reviews of
cases “have disclosed sitnations in the past
in which prior allocations of coats were not
in full compliance with administrative rules
and regulations.” Attorney Skipper does
not identify these cases where the FCDO
violated federal funding restrictions, as
measured by the “administrative rules and
regulations” he does not provide and with-
in a system of cost alioeation that is not
described; nor does he explain how perva-
give and longstanding the violations were

"or whether the extraordinary commitment

of resources in this case represented one
such violation.

Attorney Skipper next advises that the
FCDO, along with the AO, is “taking fur-
ther measures and adding additional
safegusrds” to ensure compliance with
the undisclosed federal rules and regula-
tions. No specifiecs or supporting doeu-
mentation are offered to permit an as-
sessment of the FCDO's prior claim of
“fiy]] compliance,” its current position that
it was formerly non-compliant, but now is
compliant, or its assurance that “new
measures” will prevent -2 continuation or
recurrence of the prior violations, Nor,
gignificantly, are any. specifics provided
that would offer the -Court any assurance
that, in permitting the FCDO to litigate
in Pennsylvania courts where it has not
been specifically authorized by federal
court order, Pennsylvania courts are not
facilitating a continuing, improper diver-
sion of federal taxpayer money fo sup-
port the FCDQ’s private capital case
agenda. In this regard, it is notable that
the FCDO never indicates in its entvies
of appearance and its pleadings in Penn-
sylvania courts whether it is appearing in
its capacity as purely-privately-funded
counsel, or in its capacity as the federal-
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ly-financed “federal defender.” The
FCDO affiliation by which FCDO law-
yers routinely identify themselves gives
the impression that the crganization’s ap-
pearances in state court are sanctioned
and supperted by the federal govern-
ment.

The Verified Statement next addresses
this Court's directive to identify the Penn-
sylvania eapital defendants the FCDO was
then representing or assisting, whether
the involvement was by court appointment,
and how and under what amthority the
FCDO was involved if not by court ap-
pointment. Attorney Skipper first seems
to suggest that Congress’s restrietions on
appointed federal Zabeas counsel’s appear-
ances in state court does not prevent the
FCDO from diverting federal funds to in-
vestigate prospective federal claims and
provide the fruit of that labhor to “clients”
who may then present the claims in state
court. Parenthetically, this is a strange
assertion given Attorney Skipper’s prior
averments. Under Attorney Skipper’s
own account, federal funds may only be
employed in state eourt with specific feder-
al court suthorization. Moreover, the
FCDO has no “client” for purposes of fed-
eral grant expenditures except when it has
been appointed to actively pursue federal
habeas corpus relief, which can only oceur
after the defendant’s state court remedies
have been exhausted: that is the statutory
sine qua non for court-authorized “ancil-
lary” or “subsequent” state court litigation,
Attorney Skipper identifies no statute that
permits the diversion of federal tax dollars
for advance shadow activity in support of a
non-client’s state court capital pleadings.
To the extent the FCDO continues to use
federal funding for this sort of activity, the
“gyrther measures” and “additional safe-
guards” Attorney Skipper adverts to do
not address the problem.

Attorney Skipper also provides a chart
with a lst of cases—eases in sddition to
the untold number of “fruits of its labor”
cases-in which the FCDO was then provid-
ing representation in' Pennsylvania state
courts to eapital defendants, or was con-
sulting with lawyers actually appointed or
retained for the purpose. The chart also
lists whether the FCDO was appointed
and by what court, and if not, how the
FCDQ became involved,

The chart is a remarkable snapshot of
just how thoroughly the FCDO has in-
volved itself in Pennsylvania state capital
litigation. Aceording to the chart, FCDO
lawyers were then actively providing rep-
resentation in Pennsylvania state court liti-
gation in 108 relevant eases, 97 of which
were capital. (From other notations, it
appears that the 11 noncapital matters in-
volve defendants who have or had separate
capital convictions; presumably, the litiga-
tion was pursued in the hope of generating
collateral grounds to :attack the eapital
convietions.) g A

As a preliminary #side, the increasing
frequency with which this Court has seen
FCDO involvement in Pennsylvania state
court capital matters of course was already
suspicious, Moreover, it became difficult
to ignore the FCDO’s sbusive litigation

tactics in individual cases. See Spotz 18

A3d ot 34042, 344-4B, 848 (Castille, C.J.
coneurring, joined by McCaffery, J.) (dis-
cussing, inter alia, Commonwealth v. Ab-
dul-Saloam, 606 Pa, 214, 996 A.2d 482
(2010); Commanweslth v. Brucey, 604 Pa.
459, 986 A.2d 128 (2009); and Comumon-
wealth v Banks, Nos, 461, 505 and 578
CAP (series of per curiam orders in re-
sponse to FCDO delays and obstruction)).
But, I admit that T had little idea just how
pervasive the FCDO presence, and the
consequent potential for its kitigation abus-

_es, had become. It is starkly apparent,

from the FCDO’s chart and my own re-
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view of Pennsylvania capital cases, that a
group of federally-financed “private” law-
yers has managed to insinuate themselves
into virtually every Pennsylvania capital
case where they can manage the intrusion.
Indeed, the FCDO has proven adept at
ingerting itself into cases even where the
defendant has made clear that he does not
want FCDO sassistance, or to further the
FCDO agenda. And, as my discussion be-
low demonstrates, the FCDO's effective
self-appointment as a sort of statewide de-
fender in capital PCRA matters has been
achieved without the input, much less the
approval, of any relevant Pennsylvania au-

thority, The propriety of the unapproved’

arrangement is beyond dubious, given the
FCDO's demonstrated obstructionist pri-
vate agenda.

The FCDO chart identifies 28 cases
from the complement of 108 where FCDO
involvement resulted from simply entering
its appearance, without appointment or an-
thorization by any court, state or federal
To be lawful, the FCDO's aetivity in all 28
of these cases must be supported solely by
nonfederal funds.

The FCDO chart lists another 63
cases—including this one—as instances

where its involvement is by “entry of ap-

pearance and appointed by federal court.”
Attorney Skipper does not explain the con-
junctive notation. He also does not identi-
fy which—if any—of these federal court
appointments authorized the FCDQ to use
federal grant funds to litigate PCRA peti-
tions in State court. The specifics of the

6. In 3 of these 28 cases, the FCDO states that
it was appointed by the federal court in an
unrelated noncapital case.

4, The FCDO identifies 7 additional cases
where it was appointed by a Pennsylvania
trial court, including one as standby counsel.
In 3 of the 7 cases, the FCDO states that it
was also appointed by a federal court; in a
fourth case, the FCDO states that it was ap-
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appointment orders, and the federal habe-
a3 status of the cases, would determine
whether the activity was authorized and
whether federal grant money properly
may be employed.

Attorney Skipper does not specifically
address whether the FCDO's pursuit of
appellant’s PCRA petition and appeal was
supported exclusively by nonfederal funds.
FCDO attorneys here identified them-
selves exclusively by reference to the
FCDO; no suggestion was made that they
were appearing in a:private “volunteer”
capacity, for example, as part of the Phila-
delphia Defender Association’s “Capital
Representation Project.” As I explained
in my Concurring Opinion, the FCDO’s
commitment of resources in this case was
vast, including the deployment of half a
dozen FCDO lawyers, numerous experts,
investigators, paralegals, sie. in the PCRA
court. That commitment of resources was
followed by the FCDO’s Jen and abu-
give brief in this Court, which was filed
only after significant delays occasioned by
multiple extension requests detailing the
enormity of the FCDO'% task, and only
after flouting this Court's briefing rules.

Notably, in the extension requests,
FCDO Attorney Robert Dunham, Esquire,
also made reference to his other capital
case responsibilities as an FCDO lawyer,
drawing no distinction’ between court-au-
thorized litigation and appearances pursu-
ant to the FCDO%s private agenda.
Among the responsibilities related was At-
torney Dunham’s preparation of an amicus

pointed as counsel for & next friend. Respect-
ing the 3 cases where the FCDO says there
was a concurrent federal court appointment,
presumably the federal court did not unlaw-
fully appoint the 'FCDO to pursue an initial
PCRA petition in advance of habeas review.
See discussion infra. Thus, in all seven of
these cases as well, the FCDO cannot divert
federal funds to pursue its private agenda.
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curiae brief on behalf of the Government
of Mexico in support of a Pennsylvania
capital defendant. See Commonwealth v.
Podilla, 567 CAP, later decision reported

at — Pa, ——, 80 A.3d 1238 (2013), cert.
denied, — U.8. ——, 134 8.Ct. 2725, —
LEd2d —— (2014). Presumably, the

FCDQ's provision of lawyering services on
behalf of foreign nations to support their
citizens who commit capital murders in
Pennsylvania is supported by its private
funding stream or by the Mexican govern-
ment.. Also, presumably, the AO was
aware of and approved of this “nonfederal
fund” activity, which caused delays in oth-
er Pennsylvania capital cases the FCDO
pursued strictly as part of its private agen-
da.

Notably, the Padilla case is not listed on
Attorney Skipper's chart of cases where
the FCDO was involved. That is because,
not coincidentally, Attorney Dunham with-
drew his appearance in Padilla the very
day before Attorney Skipper filed the Ver-
ified Statement. Attorney Dunham’s
praecipe in Padille simply stated: “Kindly
withdraw my previously entered appear-
ance as counsel of record for Amicus Curi-
ae, the United Mexican States, in the
above-captioned matter and substifute
Mare Bookman, who has entered his ap-
pearance on this date, as counsel of record
for the United Mexican States.” No ex-

planation is given for the substitution or.

its timing; perhaps the Padilla case was
one of the (unidentified) cases where the
FCDO's allocation of costs was “not in full
compliance with administrative rules and
regulations.” Attorney Bookman's entry
of appearance for Mexico identifies him as
affilisted with the “Atlantic Center for
Capital Representation” The website for
the ACCR notes that, in fact, “Prior to
becoming the Director of ACCR, Mare
Bookman was a public defender for 27
years and worked in the Homicide Unit. of
the Defender Association of Philadelphia

since its inception in 1993.” The FCDO, of
course, operates under the umbrella of the
Defender Association of Philadelphia,
which apparently is the ultimate master-
mind of this overall-capital case agenda.

What is most troubling is that, although
Attorney Skipper does not state the faet
directly, the necessary implication of the
averments in the Verified Statement is
that federal tax dollars in fact financed the
FCDO's extensive and abusive_litigation
activities in this case. The Court's Octo-
ber 8, 2011 per curiam order stated that,
“In light of Attorney Skipper's citation to
18 U.S.C. § 3006A(c) in support of his
claim that the FCDO’s representation of
Pennsylvania capital defendants in state
post-conviction proceedings is lawful, At-
torney Skipper is also directed to produce
a eopy of the federal court order appoint-
ing the FCDO to represent Appellant, to
which the FCDO's activities in Pennsylva-
nia state court in this case are ‘ancillary.’”
Attorney Skipper's response does not state
that the FCDO's activities here were sup-
ported solely by the FCDO's private re-
sources, and were not authorized federal
expenditures ancillary to a federal court
appointment, Instead, Attorney Skipper
advised that he was complying with our
directive by attaching the relevant “federal
court appointment orders.”

The two attached orders, however, re-
veal that the FCDO was never authorized
to prosecute appeflant’s PCRA petition
and appeal with federal funds, as ancillary
to its appointment for federal habeas pur-
poses. The orders were issued by the
Honorable James M. Munley of the U.S.
Distriet Court for the Middle District of
Pennsylvania. The first order, dated April
12, 2002, appointed the FCDO in connec-
tion with a stay of execution and directed
the FCDO to file a federal habeas corpus
petition within 120 days. The second or-
der, dated May 10, 209_6, was in connection
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with a second stay of execution; the order
appointed the FCDO “to represent Peti-
tioner in his to-be-filed habeas corpus peti-
tion,” and the order directed that the peti-
tion be filed within 180 days. Neither
order authorized the FCDO to litigate an
initial PCRA petition on appellant’s behalf,
much less to do so by using federal funds.
On November 27, 2002, Judge Munley de-
nied the PCDO request to hold appellant’s
federal habeas proceedings in abeyance
while the FCDO pursued PCRA relief;
dismissed the federal habeas petition; and
directed the clerk to close the case,

A week later, on December 4, 2002, the
FCDO filed appellant’s PCRA petition, a
975-page “initial” pleading, representing
an extensive prior commitment of FCDO
resources, all without federal court author-
ization. 'The representation that the
FCDO's PCRA agenda here was author-
ized as ancillary to Judge Munley's or-
ders—a representation that conveys that
the litigation was legitimately financed
with federal tax dollars—is contradicted by
the attached orders themselves.

The next question, in the context, of the
FCDO motion claiming that my Coneur-
ring Opinon must he withdrawn because it
was “incorrect” to question whether the
FCDO's private agenda is supported by 2
misuse of federal taxpayer dollars, is
whether the apparent diversion of funds
here was an anomaly among the 63 cases
where the FCDO says its state capital case
activity was hy entry of appearance and
federal court appointment. Some of the 63
cases involve serial PCRA petitions, and it
is possible that a federal judge authorized
the FCDO to exhaust a discrete new claim

in a serial PCRA petition, pursuant to-

footnote 7 of Harbison v. Bell. The FCDO
does not identify which of the 63 cases
involve serial PCRA petitions and which, if
any, involve specific federal court authori-
zation to litigate a serial PCRA petition.
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In fact, my review reveals that 50 of the
cases involve initial PCRA petitions, and
at least 3 of the 13 remaining cases, which
appear to be serial PCRA matters, involve
defendants the FCDO previously repre-
sented, or attempted to represent, in first
PCRA petitions (Commonwealth v. Eman-
uel Lester aka Ali; Commonwealth v. An-
toine Ligons; and Commonawealth v. Ron-
ald Puksar). Thus, at least 53 of these 63
cases involve FCDQ litigation of initial
PCRA petitions in advance of federal habe-
a3 review. Given the federal statutory
scheme and Harbison v Bell—as the
FCDO's pleading here itself deseribes
those restrictions—the FCDOQ’s pursuit of
its private agenda in the 53 cases cannot
lawfully be supperted by the diversion of a
penny of federal funds.

But, the PCDO’s averments concerning
its authorization in this case suggest that it
in fact has routinely diverted significant
federal resources to support its private
sgenda. Again, the  FCDO did not re-
spond to this Court's order by claiming
that its PCRA activities here were sup-
ported solely by its private funds Instead,
the FCDO represents—incorrectly—that
its abusive activities were “authorized” zs
“ancillary” to a federal court appointment.
The 53 first-PCRA petition capital cases
identified by the FCDO no doubt present
like circumstances, 4.e, the FCDO federal
appointment was to file a federal habeas
petition, with no autherization to improper-
ly use federal tax dollars to pursue initial
PCRA petitions in state courts. In short,
the Verified Statement has neither
claimed, nor documented, that the FCDO’s
actusl litigation of these capital PCRA
matters was supported solely by private
funds.

While these ancillary matters have been
pending, the Court has directed the FCDO
to produce its federal court orders of ap-
pointment in a number of capital PCRA
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matters, including first-PCRA petition
cages the FCDO chart identifies as in-
stances where it is acting pursuant to fed-
eral court appointment. The FCDO re-
sponses and/or federal orders produced
(and the motions generating the orders)
corroborate that either no such order ex-
ists, or if there is an appointment order,
the sppointment ig for federal habeas liti-
gation only, and not for litigation of PCRA
petitions, E.g, Commonwealth v John-
son, 532 CAP; Commonwealth v. Mitchell,
617 CAP; Commonwealth v. Tharp, 637
CAP; Commonwealth v, Davido, 638 CAP;
Commonwealth v. Mountalvo, 639 CAP;
Commonwealth v. Powell, 641 CAP. See
also Commonweaith v. Sepulveda, 618 Pa,
262, 55 A.3d 1108, 1151 (2012} (noting that
FCDO was appointed by federal eourt only
to prepare federal habeas petition)?

The federal PACER system confirms
that FCDO appointments in Pennsylvania
capital cases typically follow the plain con-
gressional restriction and the even plainer
holding in Harbison v. Bell, in that they
are for purposes of federal habeas litiga-
tion only; the orders, like Judge Munley’s,
do not authorize the FCDO to litigate
PCRA petitions using federal grant funds.
E.g., Commonwealth v. Busanet, 623 CAP

8. In one case, Tharp, the district court de-
clared that “[cJounsel is directed to forthwith
exhaust all of Petitionet’s claims in the appro-
priate state courts of Pennsylvania.” Tharp v.
Beard et al, Civil Action No. 04-1284
(W.D.Pa.) (order dated April 14, 2005). The
appointment order, however, was stll only
for purposes of filing a federal habegs peti-
tion, and the court’s later dismissal of the
habeas action without prejudice stated that
the dismissal rendered the prier order (in-
cluding the FCDO appointment) “nult and of
no further force and effect.” The order pro-
duced in Commonwealth v. Solano, 647 & 648
CAP, granted the FCDO's motion to stay fed-
eral habeas proceedings to permit state court
exhaustion, and directed counsel to exhaust
claims, But, this order likewise did not au-
thorize the FCDO to misuse federal funds, in
order to exhaust claims.

(federal appointment order entered
1/20/2004); Commonwealth v. Walker, 480
CAP (federal appointment order entered
3/8/2011—notably while Walker's PCRA
appeal, litigated by four FCDO lawyers,
was pending in state cdl;i't; in appointing
FCDO, court notes FCDO’s rapresentation
that its lawyers “have represented Peti-
tioner for many years”)! The appoint-
nuent order the FCDO produced in another
case, Commonwealth v. Weiss, 655 CAP, is
not an appointment order at all, but an
order staying federal habeas review pend-
ing exhaustion of state remedies.’®

The federsl court appointment orders in
Mitchell and Davido are accampanied by
an FCDO acknowledgment that it was ap-
pointed only for federal habeas, and not to
pursue a PCRA petition. The FCDO in
each case then notes that it entered its
PCRA appearance pursuant to its private
agenda: “[als part of a nonprofit organiza-
tion providing defender services, the
FCDO may provide a broader array of
defender services than those authorized by
a federal appointment.as.the FCDO's re-
sources permit,” Accord Commonwealth
v, Terrance Williams, 673, 668, and 669
CAPM This general statement does not

9. See Commonwealth v. Walker, 613 Pa. 601,
36 A3d 1, 18 n, 2 (2011) (Castille, C.J,, con-
curring) (noting FCDO involvement).

10. The Weiss order states that the “Petition-
er” (not the FCDO, even assuming a prior
order appointed the FCDO) was to file in state
court to exhaust his claims, The order did
not appoint the FCDO or authorize it to mis-
use federal funds to litigate the PCRA petition.
Weiss v. Beard et al., Clvil Action No. 02-1566
(W.D.Pa.) {order dated 5/13/03).

11, The Terrance Williams case does not ap-
pear on Attorney Skipper's list of cases, as the
most recent round of FCDO filings there post-
date the submission of the Verified Statement.
The case is notable because the FCDQO's cur-
rent federal court appointment, by the Honor-
able Michael M. Baylson, was only for pur-
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specifically claim that those “resources”
derive strietly from the FCDO’s private
funding—although that is certainly the im-
pression eonveyed by the reference to the
FCDOQ's nonprofit status, and its ability to
provide a “broader array” of services than
those actually authorized by Congress.

Notably, this “broader array” position is
in tension with Attorney Skipper’s stance
in this case—where the question of the
FCDO’s authority is directly at issue, and
the Chief Defender entered his appearance
80 as to provide an “office-wide response.”
Attorney Skipper has stated that the
FCDO's extensive PCRA litigation activi-
ties here were “ancillary” to a federal
court order that, in fact, did not appoint or
anthorize the FCDO to conduct any ancil-
lary activities, much less to redirect feder-
al grant funds. Although the FCDO's
overall position is elusive and inconsistent,
its core position, and its actual conduet,
suggests its belief that it is free to vedirect
federal tax dollars to its private state court
agenda whenever it has, or anticipates, a
federa] court appointment for purposes of
federal habeas review, That position,
which would apply to all 53 cases in this
class, contradicts what the FCDO has ad-
mitted are the plain limitations in the fed-
eral statutory scheme and Harbison o
Bell. '

It may he that Attorney Skipper, like
former FCDO Attorney Wiseman, has
made an error; that he realizes that the
PCRA litigation in this case could not
properly be supported with federal funds;
that he further realizes that all 53 of the
identified first petition capital PCRA mat-
ters involving federal court “appoint-
ments” can only be privately funded; and
that he meant to convey that, in fact, the
FCDO's private activities and agenda in

poses of preparing a stale clemency petition,
Willigms v. Beard et al, Civil Action No.
2005-3486 (E.D.Pa) (order  entered

99 ATLANTIC REPORTER, 3d SERIES

every first petition capital PCRA matter
have been funded exclusively with private
resources. But, that is not what he has
represented in his Verified Statement;
and presumably, he did not so represent
becaunse he cannot truthfully state that it is
80.

Obviously, even mside from Attorney
Skipper's averments, it is highly unlikely
that the FCDO has subsidized its massive
private agenda in capital PCRA cases with
purely private funds, It has been report-
ed that the FCDO operates under a feder-
al grant of some $16-17 million per year.
1t is difficult to believe that the FCDO has
an annual private funding stream any-
where near that size, or indeed a funding
stream sufficient to support the extensive
litigation in this case alone, By the
FCDO's own reckoning, it would need pri-
vate resources sufficient to litigate the
other 52 first PCRA matters in which it
was involved by appearance and suppesed
federal court “appointment,” the 28 mat-
ters where it simply entered an appear-
ance, the 7 additional cases where appoint-
ments were made by sfate court judges,
its shadow mssistance in the “fruits of its
labor” cases, and its activities on behalf of
foreign governments in support of their
citizens who commit murder in Pennsylva-
nia. And, when the FCDO enters a case,
it deploys teams of investigators, perale-
gals, lawyers and experts, and reams of
paper, pleadings, amendments, efc. Nota-
bly, on May 15, 2011, immediately after
the Court’s decision in this appeal, the
Philadelphio Inguirer reported that David
Rudovsky, Esquire, the President of the
Philadelphia Defender Association, which
oversees the FCDOQ, taok the same posi-
tion Attorney Skipper initially did in his
Withdrawal pleading: te., that the FCDO

8/24/2012), Nevertheless, the FCDQ proceed-
ed to file a serial PCRA petition, which is
currently on appeal to this Court.
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diverts federal grant momey to support
most of its work in capital PCRA litige-
tion, claiming that federal law allows the
diversion in advance of federal habeas re-
view, so a8 to exhaust claims, The same
article indicated that the FCDO’s private
funding stream was a modest $130,000."

Asked for an explanation of authoriza-
tion following Attorney Wiseman's alle-
gation, however, the FCDO has now ac-
knowledged that it may lawfully use
federal grant funds to support state
capital ltigation only when specifically
approved by a federal judge, and that
power exists in a federal judge only on
matters ancillary or subsequent to ap-
pointment to pursue federal habeas cor-
pus petitions. The statutory authorily
cited by both parties here, as well as
the decision in Horbison v Bell, corrch-
orates that these in fact are the control-
ling congressional vestrictions on the use
of federal funds. There is, in short, a
disconnection between what the FCDO
properly can do with its federal funding,
as federal law provides plain as day and
the FCDO itself understands it, and
what the FCDO actually has done and
continues to do with that funding in
pursuit of its private agenda, as the
FCDO tells it. In this case and all
cases where the FCDO’s capital PCRA
litigation activities were not approved by
a federal court in a federal habeas pro-
ceeding to which the PCRA litigation
was properly ancillary or subsequent—
and no first PCRA petition can so qual-
ify—any diversion of federal money to

12. I recognize that a reported Interview with
an FCDO director is hardly definitive evi-
dence; T cite the reference because it squares
with one of the FCDQ's (admittedly changing)
positions here, and because, in subsequent
proceedings in Pennsylvania state cases, the
FCDO has refused to explain its actual fund-
ing and deployment of federal resources, and
has removed those inquiries to federal court.

finance the FCDO's private agenda
would appear to violate federal law.

While these Motions have been pending,
the FCDO has been given multiple addi-
tional opportunities to discharge its duty of
candor to Pennsylvania courts concerning
the propriety of its extensive private capi-
tal case agenda, by which it has secretly
managed to assume a monopoly role in
capital PCRA defense. As I explain be-
low, the organization ultimately has re-
fused to do so. The organizations stance
reflects its core political orientation: it
insinuates itself into the role of de facto
statewide defender in capital cases, claim-
ing to this Court that it is acting solely as
a privately-funded entity which need not
answar to any Pennsylvania authority, and
then claims, when put to the proof, that it
is effectively a “federal officer” and cannat
be asked for an accounting. The FCDO’s
contemptuous responses also shed light

upon the instant Motions, and in particu-
lar, the FCDQO's shifting accounts of its
activity, authority, and. funding. See dis-
cussion at subsection (5), infra.

2. FCDO Response to Commonwealth's
Request for o Rule to Show Cause

The Court’s order of October 3, 2011,
quoted earlier, sets forth the Common-
wealth’s position on its request for a rule
to show cause why the FCDO should not
be held in contempt for its non-compliance
with the order of July 28. Attorney Skip-
per responds by stating that the FCDO's
decision not to comply but instead to file
ita “Withdrawal” pleading was reasonable

See discussion of Commonwealth v, Mitchell,
617 CAP, infra. ’

13. A second FCDQ chart lists another 21
Pennsylvania capital cases where it is current-
ly providing consultation services. These ser-
vices likewise must be supported by purely
private funding,
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and made in good faith, and was not in
contempt of this Court. I will discuss
these pleadings, 88 necessary, infra.

3. Further Pleadings

The Commonwealth responded to the
FCDO's Verified Statement with a Re-
quest for- Leave to file a Response, to
explain why the Verified Statement is non-
responsive. The Commonwealth also filed
a Response to the FCDO's Answer to the
Motion for Sanctions. Counsel with the
law firm Pepper Hamilton LLP then en-
tered an appearance as counsel for the
FCDO and Attorney Skipper, and on No-
vember 28, 2011, filed: (1) a Motion to
Strike the Commonwealth’s Response to
the Answer to the Motion for Sanctions;
and (2 a Reply to the Commonwealth’s
Request for Leave to Respond to the Veri-
fied Statement. None of these pleadings
are necessary to a proper decision of the
primary matters; accordingly, I will deny
the Commonwealth’s request for leave to
respond to the Verified Statement, and I
will not consider its response to the FCDC
Answer to the Motion for Sanctions, Nor
will I consider the FCDO's two responsive
pleadings. Finally, I will not burden the
Court with a referral of these tangential
motions.

4, Tangential Matter at 157 EM 2011,
removed to federal eourt by FCDO

A further complication arose in Novem-
ber of 2011, when the District Attorney of
Philadelphia County filed a petition seek-
ing exercise of the Court’s King's Bench
jurisdiction to more broadly consider the

* propriety of the FCDQ’s activities in Penn-
sylvania state courts. See In Re: Appear-
ance of Federal FCDO In State Criminal
Proceedings, 167 EM 2011, The Petition
alleged that the FCDQ’s appearances in
Pennsylvania capital proceedings were ille-
gal; that the Court should enforce federal
law as well as its exclugive power to super-
vise the practice of law and the conduet of
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the courts in the Unified Judicial System;
and that the Court should bar the FCDO
from participation in state criminal pro-
ceedings, except where the FCDO has spe-
cifically been authorized to so litigate by 2
federal court order. The pleading includ-
ed an extensive discussion of federal law,
and offered examples of FCDO conduet in
Pennsylvania cases that, the District At-
torney claimed, corroborated the concerns
with the FCDO agenda that were ad-
dressed in my Concurring Opinion. The
FCDO requested and was granted an ex-
tension of time to respond, noting it had
retained outside counsel.

Rather than provide ‘the response, on
December 8, 2011, the FCDO filed a sin-
gle-paragraph “Notice of Filing of Notice
of Removal,” relating that the FCDO that
day had removed the King's Bench matter
to the U.S. Distriet Court for the Fastern
District of Pennsylvania. The attached
federal notice declared that the Comman-
wealth’s petition “asserts claims against
[the FCDO] based on and arising under
federal law.” The federal notice did not
acknowledge the Commonwealth’s supervi-
sory state law issue involving the practice
of law. L .

Although neither party contemporane-
ously informed the Court of the develop-
ment, on December 14,2011, the Common-
wealth filed a notice of dismissal in federal
district court per Rule 41(a)(1)(A)() of the
Federal Rules of Civil Procedure, and the
removed federal matter-is listed as “termi-
nated.” As a result, the Supreme Court
Prothonotary administratively closed the
King's Bench matter listed at 157 EM
2011,

5. Tamgentiol Matters: . additional
cases involving propriety of FCDO
appearances . removed to fedsral
court by the FCDO

The Philadelphia District Attorney more

recently challenged the propriety of the
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FCDO’s appearance in a specific capital
PCRA. appeal, Commonwealth v. Mitchell,
617 CAP. The District Attorney filed a
Motion to Remove Federal Counsel on
grounds that the FCDO’s activities were
not authorized by federal court order. As
in 157 EM 2011, the Commonwealth av-
gued that this Court had jurisdietion, had
the obligation to enforce federal legislative
restrictions on the FCDO, and had sepa-
rate supervisory authority to determine
who may properly appear as counsel in
Penngylvania proceedings.

The FCDO responded, in relevant patt,
that nothing prevented it from doing more
than authorized by a federal court appoint-
ment, so long as federal funds were not
employed. According to the FCDO, fed-
eral law “does not prohibit an attorney
from engaging in activities on behelf of a
client that fall autside [the governing fed-
eral statute] and are not compensable with
federal funds.” The FCDQ added that it

had “non-federal resources” to support its

nonfederal activities, noting that the De-
fender Association of Philadelphia had es-
tablished the “Pennsylvania Capital Repre-
sentation Project,” which “receives private
grant funds and contributions to support
FCDO activities the federal sustaining
grant cannot fund” The FCDO added
that the AO is aware of its activities in
state court “and the fact that they are
supported through non-federal resources.”
Answer, 11 24-30.

In light of these representations, on Jan-
uary 10, 2018, this Court remanded Miteh-
ell to the PCRA court for a determination

_ of whether the FCDO could properly con-
tinue in the appeal. The per curiam order
provided, in relevant part, as follows:

[Tihe matter is REMANDED to the
PCRA court to determine whether cur-
rent counsel, the [FCDO] may represent
appellant in this state capital PCRA pro-
ceeding, or whether other appropriate

post-conviction counsel should be ap-
pointed. In this regard, the PCRA
court must first determine whether the
FCDO used any federal grant monies to
support its activities-in state court in
this ease. If the FCDO cannot demon-
strate that its actions here were all pri-
vately financed, and convincingly attest
that this will remain the case going for-
ward, it is to be removed. If the PCRA
court determines that the actions were
privately financed, it should then deter-
mine “after a colloquy on the record,
that the defendant has engaged counsel
who has entered, or will promptly enter,
an appearance for the collateral review
proceedings.” See PaR.CrimP.
904(H)(1)}(c). We note that the order of
appointment produced by the FCDO, is-
sued by the U.S. D_ist:n'ct Court for the
Fastern District of Pennsylvania at No.
2:11-cv—02063-MAM, ‘and dated April
15, 2011, appointed the FCDO to repre-
sent appellant only for purposes of liti-
gating his civil. federal habeas corpus
action, and the anthority of the FCDO to
participate in this state capital proceed-
ing is not clear. .. See 18 U.s.C.
§ 3599(a)(2) (authorizing appointment of
counsel to indigent state defendants ac-
tively pursuing federal habess corpus
relief from death sentence).

Order, 1/10/18. Justicz Todd filed a Dis-
senting Statement, which was joined by
Justice Baer.

The remand should have been a simple
matter: officers of the Court, operating
under an ethical duty of candor, could
provide the PCRA judge with proof of
what they had alleged. to this Court. In-
stead, after a remand hearing had been
scheduled, on April- 11, 2013, the FCDO,
by its outside counsel, filed a Notice of
Filing of Notice of.Removal with the
PCRA court. The FCDO stated that, on
April 5, 2013, it had yémoved the represen-
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tation question to federal court pursuant to
28 U.S.C. §§ 1442 and 1446(d).

Thereafter, the FCDO removed multiple
other Pennsylvania capital cases to federal
court where similar inquiries into the law-
fulness of its state court capital agenda
were being made—thus ensuring delays in
every one of those matters, See In re
Proceedings Before the Court of Common
Pleas of Monroe County, Pa. to Determine
Propriety of State Court Representation
by Defender Ass'n of Phila. Filed in Com.
of Pa. v Muonuel Sepulveds, 2013 WL
4459005, at *1 n. 2 (M.D.Pa. Aug. 16, 2013)
(memorandumn by Caputo, J.) (collecting
cases) (hereinafter “In Re FCDO (Sepulve-
da) I").

The FCDO never notified this Court of
its removal action in Mitchell, The federal
PACER system reveals three pleadings
filed by the FCDO relating to Mitchell, all
assigned to the Honorable Mary
McLaughlin of the U.S. Distriet Court for
the Eastern District of Pennsylvania. I
will describe the pleadings in Mitchell
(which are representative of the FCDO'’s
position in all the removed cases) only as
they are relevant to assessing the FCDO's
aceount to this Court of the basis, and the
funding, for its extensive private litigation
agends in Pennsylvania capital cases.

First, under the docket number for the
dormant federal habeas petition held in
abeyance while the FCDO pursued Mitch-
el's PCRA petition, the FCDO filed a
“Motion to Reactivate Case in Order to
Enter an Order Directing Petitioner’s
Counsel to Exhaust Claims in State
Court,” In short, the FCDO sought retro-
active federal authorization for extensive
state court actions it had already under-
taken and—according to what it fold this
Court—had supported strictly with its
“private” resources. The FCDO related
that, after filing the PCRA appeal now
pending, it began investigating new claims

not pursued by PCRA counsel. (In fact,
the brief the FCDO eventually filed in this
Court raises 15 claims, many of which are
new, non-federal claims alleging that
Mitchell's PCRA counsel was ineffective.)
The federal pleading stated that the
FCDO conducted this serial PCRA inves-
tigation in “reasonable anticipation” of one
day being appointed to serve as Mitchell's
federal habeas counsel. Meanwhile, the
FODO prepared and filed a federal habeas
petition on March 25, 2011, which included
the new claims it had developed. The
FCDO asked to be appointed to represent
Mitehell on the federal habeas petition it
had already prepared; and then asked
that the same petition be held in abeyance.
Both requests were granted. The federal
court, however, never appointed the FCDO
to litigate the PCRA appeal and the new
claims the FCDO had developed.

The FCDO then remarkably claimed
that both the Commonwealth’s Motion to
Remove Counsel and this Court's order
“are part of a broader, ongoing effort on
the part of some prosecutors’ offices ...
to deprive capital petitioners” of FCDO
representation, The FCDO noted instanc-
es where this Court remanded for deter-
minations of whether the FCDO should be
permitted to remain in a eapital case; in-
stances where county prosecutors made
challenges to FCDO appearances; and in-
stances where the Pennsylvania Attorney
General’s Office sought to disqualify it. In
each case, the FCDO said, it had removed
or will remave those guestions to federal
court,

Turning to its legal argument, the
FCDO claimed that our remand in Mitch-
ell “directs the PCRA court to take action
against the FCDO that is pre-empted by
federal law.” 'The FCDO alleged that the
propriety of its appearance in Mitchell was
not “unclear” merely because it acted with-
out authorization. The FCDO further ar-
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gued that the federal eourt had the author-
ity to expand the FCDO’s appointment to
encompass pre-federal habeas matters un-
der Harbison v. Bell and 18 US.C, § 8599,
notwithstanding that those authorities
speak of state court proceedings subse-
quent or ancillary to federal habeas re-
view, Finally, the FCDO opined that
Mitchell’as claims will never be “properly
exhausted” unless the FCDO does the ex-
hausting.

Judge McLaughlin denied the reactiva-
tion motion in a memorandum dated Au-
gust 15, 2018, See Mitchell v. Watzel, 2013
WL 4194324 (E.D.Pa.2013). Judge
McLaughlin noted that the FCDO was re-
questing her to “expressly authorize the
FCDO to pursue Mitchell's state court
proceedings in the scope of its federally
funded duties” Jd at *2, Judge
McLaughlin’s reasoning is instructive be-
cause it confirms what the federal statute
plainly states, what the FCDO was told
years ago when it attempted the same
diversion of federal funds in Wilson v
Horn, 1997 WL 137348, at *5 (E.D.Pa.
1897) (discussed infra ), and what Harbi-
son v. Bell reaffirmed more recently: fed-
eral funds cannot be diverted to pursue
the FCDO's private agenda of exhausting
claims in state court in advance of federal
habeas review.

Harbison specifically addressed the
situation where federsl counsel had heen
appointed for purposes of a [28 US.C]
§ 2254 [ie., state prisoner’s federal ha-
beas] claim and the petitioner now re-
quests that the federal counsel pursue
his state post-convietion claims. The
Court held that, although the state eourt
proceeding is technically “subsequent”
to a federal appointment, this situation
was not contemplated by [18 US.C]
§ 3599(e). In the “ordinary course of
proceedings for capital defendants,” pe-
titioners must exhanst their claims in
state court before seeking federal habe-

as relief. “That state posteonvietion liti-
gation sometimes follows the initiation of
federal habeas because a petitioner has
failed to exhaust does not change the
order of proceedings contemplated by
the statute” [Harbison, 566 U8 at
189-90 [129 S.Ct. 1481] (internal cita-
tions omitted).

The Supreme Court also provided an
exception to its holding. In a footnote,
it stated that a district court “may de-
termine on a case-by-case basis that it is
appropriate for federal counsel to ex-
haust a claim in the course of her feder-
al habeas representation.” Id. at 190, n.
7 129 S.Ct. 1481[]. The Court made
clear that this exception was not encom-
passed within the statutory meaning of
“gyailable post-conviction procsss;” in-
stead, it was made possible pursuant to
§ 3599(ey's provision that counsel may
represent her client in “other appropri-
ate motions and procedures.” Id.

In Mitchell's case, he is litigating a
state posteonviction. proceeding after
federal counsel was appointed to pursue
his § 2254 claim. The Harbison Court
explicitly held that this type of proceed-
ing is not in the ordinary course of
“gubsequent” available proceedings.
The Court’s analysis therefore turns on .
whether it should grant Mitchell's mo-
tion insofar as it is an “appropriate me-
tion[ ¥ as dizcussed in the Harbison
footnote. ‘

Haorbison did not clarify the circum-
stances under which the exception
should be applied: it states only that a
Court may direct federal counsel to ex-
haust state claima if it determines, “on a
case-by-case basis,” that it is “appropri-
ate” The Court’s decision must stay
consistent with the general purpose and
reasoning of the Harbison decision;
and, its exercise of discretion may not
permit Harbison's footnote exception to
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swallow its rule, Guided by this reason-
ing, the Court denies Mitchell’s motion.

The Court first considers the fact that
state law guarantees counsel for pur-
poses of Mitchell's PCRA appeal....
The Court affords special weight to the
fact that, by virtue of state law, Mitchell
will be provided court-appointed counsel
in his PCRA appeal regardless of this
Court's action,

* * %

Mitehell, in contrast [to the habeas
petitioner seeking to pursue state clem-
ency proceedings under Tennessee law
in Harbison], would never be “aban-
doned” by counsel and left to navigate
the PCRA appeal process by himself, If
the Court were to denmy Mitchell's mo-
tion, he would still be entitled, under
state law, to counsel who would assist in
pursuing his PCRA appeal. It is not
“appropriate” for this Court to direct
the FCDO to litigate this action in place
of a state-appointed counsel. ...

The Court is also reluctant to order
FCDO counsel to pursue Mitchell's
claims in state court in light of the case's
unique federalism concerns. Unlike the
state of Tennessee in Harbisom, which
had taken the position that it held “no
real stake in whether an inmate receives
federal funding for clemency counsel,”
the Commonwealth of Pennsylvania has
elected to take an adversarial position
and has contended that state PCRA ap-
peals should not be covered under
§ 3599....

The FCDO currently represents
Mitchell in its capacity as a nonprofit
public defender organization, indepen-
dent from its federal authorization under
§ 3599(a)2). If the Court were to au-
thorize the FCDO, in the scope of its
federally funded representation, to liti-
gate Mitchell's case in state court, such
an order would “put the district court] ]
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in the position of overseeing, and thus
indirectly managing, ‘counsel’s perform-
ance in the state court proceeding.”
Granting the FCDO" Authorization Mo-
tion thus raises a set of federalism con-
cerns that are not triggered if the
FCDC continued to represent Mitchell
in its private capacity.

... The Court cannot read Horbison
to mean that all petitioners may be ex-
cepted out of the Supreme Court’s hold-
ing by virtne of their procedural posture
and the length of delay in their respec-
tive courses of litigation,

* * *

The FCDO has not pointed to, and the
Court has not independently found, any
similarly-situated cases that invoked the
Harbison footnote exception to expand
the seope of available representation un-
der § 3599¢e).... . .

* A A *

In light of these factors, it would not
be appropriate for this Court to exercise
its discretion to authorize the FCDO to
pursue Mitchell's  state proceedings
within the scope of its federally funded
duties. To hold otherwise would allow
Harbison’s footnote "exception to swal-
low its rule.

Id, at *4-17.

The second federal pleading in Mitchell
is the Notice of Removal. See In Re Pro-
ceeding in Which the Commomwealth of
Pennsylvanio Seeks to Compel, No, 2:13-
cv-01871. Here, the FCDO stated out-
right that its Motion- te Reactivate was
designed to “moot”™ this Court's adminis-
trative remand Order.; The Notice of Re-
moval said that the FCDO removed the
counsel representation .question from the
PCRA court pursuant to 28 U.S.C.
§§ 1442(a) and (d)(1) and 1446(g). Section
1442 provides for removal to federal court
of any action directed against a person
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acting under an officer or agency of the
U.8. government (“federal officer remov-
al” statute), Section 1446(g) governs the
timing of certain removal actions. The
FCDO stated that it was removing only
the remand proceeding, and not the “un-
derlying action” concerning Mitchell's
“conviction and death sentence.”

The FCDO then argued that although it
is a private entity, it concomitantly acts
under a federal officer or agency, per the
Criminal Justice Act, 18 U.S.C. § 30064,
which governs the appointment and eom-
pensation of lawyers to represent indigent
defendants in federal proceedings. The
FCDO posited that defender organizations
are federally funded to sssist the federal
government in providing representation to
indigent defendants in federal criminal
proceedings, including habeas proceedings
involving state prisoners, The FCDO then
bootstrapped from this authorized federal
court role the proposition that it acts un-
der an officer or ageney of the U.S. gov-
ernment even when it pursues its private
agenda by inserting itself into state capital
praceedings in advance of federal review,

In square tension with its multiple rep-
“resentations to this Court that it acts sole-
ly in its private capacity when appearing in
Pennsylvania state court, the FCDO thus
claimed that it is always subject to federal
control, providing a service the federal
government allegedly otherwise would
have to perform, and thus the removal
statute is operative. The FCDO asserted
that the inquiry this Court directed of
officers of the Court in its supervisory
capacity implicated “the partieulars of the
funding relationship between the FCDO
and the federal government.” The FCDO
then argued, in essence, that despite its
federal taxpayer subsidy, no entity other
than the federal courts has a right to
inquire into whether it improperly diverts
federal tax money to support a private

state court capital agenda: according to
the FCDO, the answer to the question of
its misappropriation of federal taxpayer
funds is a secret.

The third federal motion filed by the
FCDO in Mitchell was a Motion to Dis-
miss with prejudice the proceeding it had
removed. The FCDO argued that the
only body that can address the question of
its diversion of federal funds is the AOQ,
since the enforcement of Section 3599 can
only be at the request of the AO. The
FCDO claimed thatg' any attempt to enforce
the provision by a state court somehow
frustrates federal ‘law and is therefore
preempted.  Alternatively, the FCDO
askad the district court to stay the pro-
ceeding and refer the matter to the AQ,
which it said has primary jurisdietion to
administer funds under the federal pro-
gram and statutes at issue.

The Commonwealth responded to the
Motion to Dismiss and also requested that
the case be remanded to Pennsylvania
state court. As noted sbove, the FCDO
removed to federal court a number of oth-
er capital cases where similar inquiries
were underway, and then moved to dismiss
them; and the Commonwealth responded
along the same lines axit did in Mitchell
i.e.,, seeking remand of this Court's supet-
visory questions to state court. The feder-
al district courts have split on the appro-
priate response: the Milchell case and at
least two others filed 'in the Eastern Dis-
triet resulted in a denial of the Common-
wealth's motion to remand and a grant of
the FCDO motion to dismiss the action it
removed; while three cases removed to
the Middle District, and assigned to Judge
A. Richard Caputo, resulted in a grant of
the Commonwealth's motions to remand.
Judge Caputo has catalogued the cases in
his memorandum opinion denying the
FCDO reconsideration request in the Se-
pulvede removal case, see 2013 WL
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5782383, at *1 n. 2 (M.D.Pa. Oct. 25, 2013)
(In Re FCDO (Sepulveda) IT), and further
noting that appeals to the Third Cireuit
were filed in all of the cases.

Judge Caputo’s analysis in his two mem-
orandum opinions in Sepulveda is of par-
ticular interest, since the FCDO’s recon-
sideration request there was premised
upon the FCDO arguments accepted by
Judge Melaughlin in the Eastern District
cases. In his initial memorandum, Judge
Caputo noted that, among other things,
the FCDO had to show that it “acts under”
g federal officer in order to prove removal
jurisdiction under Section 1442(a)(1); and
the FFCD(Q's essential position was that, as
a federal grantee/contractor under the
Criminal Justice Act, it “acts under” the
AO even when acting exclusively pursuant
to its private agenda in state capital cases.
The Commonwealth rejoined that no fed-
eral agency is obliged to appear in state
court, or to provide legal representation to
eriminal defendants in state court, and
thus the FCDO is not serving the federal
government when it vepresents indigent
criminal defendants in state court proceed-
ings that precede federal habeas review.

After surveying the relevant statutory
and decisional law landscape, Judge Capu-
to rejected the FCDO's “acting under”
federal authority argument, noting:

The FCDO asserts that it assists the

Government by representing indigent

defendants, which it suggests is bol-

stered by the fact that the Guidelines for

Administering the Criminal Justice Act

and Related Statutes require that a

Community Defender Crganization’s

“gtated purposes must include imple-

mentation of the aims and purposes of

the CJA." However, the FCDO has not
identified any federal agency or officer
that is tasked with or has a duty to
appoint, arrange, or provide legal repre-
sentation for indigent capital criminal

defendants in state post-convickion pro-
ceedings to preserve claims for federal
habeas review. A necessary condition to
invoke the federal officer removal stat-
ute, the assistance or carrying out of
duties of a federal superior; ig therefore
ahsent in this case. ~ As a result, even if
the FCDOQ is “acting under” a federal
officer in the course of its representation
of alients in federal court, it does not
follow that it also “act[s] under” a feder-
al officer in its performance of tasks for
which the Government bears no respon-
sibility, such as appearing in state post-
convietion capital proceedinga to exhaust
claims for federal habeas review.

* * . *

Furthermore, [neither] the FCDO’s
submissions nor its arguments demon-
steate that it is in such an unusually
close relationship with the AO or the
Federal Government to make the feder-
al officer removal statute applicable to
this proceeding. - The FCDO ... is sub-
ject to guidelines and regulations includ-
ing the terms of its funding grant. But
the FCDO has not suggested that its
repregentation of clients is performed at
the direction of the' AQ, that the AO
dictates its litigation strategies or legal
theories in individual cases, that the AO
reviews its work product, or that the AO
otherwise takes an active role in moni-
toring and/or participating in client rep-
resentation, Of course, a third-party
cannot dietate the FCDO's legal repre-
sentation of its clients. ... Nonethe-
less, it is this lack of monitoring or close
supervision that distinguishes the rela-
tionship between the FCDO and the AO
from cases that have found an unusually
close relationship bétween a private con-
tractor and a federal officer or agency
for purposes of § 1442(a)(1). ...

® # *
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Here, ... for the reasons detailed
above, the FCDO is not providing a
service the Government “needs” when it
represents eriminal defendants in state
post-conviction proceedings prior to fed-
eral habeas review, Nor in the ahsence
of the FCDO would the Government be
obligated to provide representation itself
in such circumstances, Accordingly,
there is no unusually close relationship
between the FCDO and the Federal
Government, and removal of the Dis-
qualification Proceeding was improper.

In Re FCDO (Sepulvedn), 2013 WL
4459005 at **12-14 (citations omitted; ital-
ies in original).

Judge Caputo elaborated on his reason-
ing in the memorandum he filed in re-
sponse to the FCDO’s reconsideration mo-
tion in Jn Re FCDO (Sepulveda) I1. Judge
Caputo directly responded to an FCDO
argument on reconsideration premised
upon what the FCDO had suecessfully ar-
gued in the Eastern District, as follows:

[TThe FCDO maintains that “[wlhen in
the setting of & PCRA praceeding the
FCDO investigates and researches fed-
eral claims ... it is surely ‘related to’
the federal habeas representation.” ...
The FCDO further contends that “the
research and investigation of federal
claims undertaken in the PCRA pro-
ceeding is work that is essential to the
preparation of the eventual federal ha-
beas petition. ... [Thus,] ‘the aspect of
its state court representation that is
done in preparation of the federal habe-
as petition is permitted by § 8699, and is
performed ‘under color’ of a federal of-
fice. ™

First, I find no merit in the FCDQ’s
elaim that its federal contract consti-
tutes an act under & federal officer. The
federal contract is the source of the
FCDQ’s relationship with the Federal

Government, not an act under color of
office.

Second, I am not convineed that the
investigation and research of federal
claims in Mr. Sepulveda’s PCRA cases
as preparation for federal habeas review
occurred “under color” of federal office.
Participation in the state proceeding is
not necessary to preparation for the fed-
eral proceeding. Moreaver, if deemed
important, the FCDO can review the
state filings to determine the issues
raised therein and research and prepare
in santicipation of them in the federal
proceeding. Here -again the require-
ments merge, It is not something the
Federal Government provides and to ar-
gue it is related because it is the same
or similar to the federal proceeding is
suggesting too broad an application of
“relating to.” Parallel proceedings in
federal and state courts while dealing
with similar issues does not satisfy tho
“yelating to” and therefore the “under
color” of federal office criterion.

3 ¥ - *

A prior submission by the FCDO but-
tresses this conclusion [ie, that the
FCDQ's state court activities are not
derived solely from its official duties].
The FCDO states: “FCDO attorneys
also appear on behalf of some of their
federal clients in PCRA proceedings in
Pennsylvania courts. They do so either
on the authority of 4 federal court order
to exhaust their clieht’s state court rem-
edies or ag Pennsylvania-barred lawyers
appointed by the PCRA court or re-
tained by the defendant to vepresent
him on a pro bono basis.” ... Here,
prior to appearing in the PCRA pro-
ceeding, the FCDO did not obtain a
federal court order appointing it as
counsel to exhaust Mr. Sepulveda's
claims in state court. Fassentially, the
FCDO, on its own, undertook the repre-
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sentation of Mr. Sepulveda in his PCRA
proceeding. As a result, the action the
Commonwealth challenges, the FCDO's
representation of a PCRA petitioner in
state court, did not naturally “occur|]
during the performance of [its] govern-
ment-specified duties,” ... nor result
from. its execution of its contract....
2013 WL 5782383, at **5-7.4

6. Another FCDO Account of its Au-
thority and Funding

In a recent direct capital appeal, Com-
monwealth v. Senches, — Pa. —, 82
A.3d 943 (2013), I filed a concurring opin-
ion which quoted the FCDO’s representa-
tions at a remand hearing held to ascertain
the FCDO’s authority to continue to repre-
sent Sanchez on his direct appeal:

At the hearing, Rebecca Blaskey, the
First Assistant to the Federal Defender,
explained the FCDQ’s authority to rep-
resent appellant as follows:

Ms. Blaskey: Your honor, the Federal

Community Defender Office is not au-

thorized or permitted to expend feder-

al funds in state court proceedings

‘except under very limited circum-

stance [sic], and arguably, a direct

appeal proceeding such as this one
would not qualify. So as the Federal

Community Defender, Your Honor,

we are not able to accept appointment

in Mr, Sanchez's cases {sic].

The Court: What is the authorization

for the Federal Community Defend-

er's Office? What is their scope of
representation?

Ms. Blaskey: Your Honor, we repre-

gent, persons—as the Capital Habeas

4. The Third Circuit's calendar, available on
its website, reveals that six FCDO removal
cases were argued in the Third Circuit on
June 25, 2014. As I will explain below, irre-
spective of how the Circuit ultimately rules on
removal-and-dismissal of a supervisory inqui-
ry into the FCDO’s candor to this Court con-
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Unit, we represent death sentenced
prisoners in [18 U.8.C. §] 22564 pro-
ceedings in Federal Court, some aneil-
lary proceedings in State Court, and
we algo present [sic] some [18 U.5.C.
§] 2255 Federal prisoners. We are
funded by a grant from the Adminis-
trative Office of the United States
Courts in Washington D.C., and sas
such, it [sic] cannot expend federal
money in state court proceedings ex-
cept under limited authorized circum-
stances.

The Court: You may continue.

Mz. Blagkey: Thank you, Your Honor.
One of the things that I had explained
to Your Honor was that; previously,
was that the Defender Association of
Philadelphia, which is our umbrella
organization, has as part of its entity
the Pennsylvania Capital Representa-
tion Project, which is a non-profit pro-
ject that does not use federal funds,
and if Your Honor would like to ap-
point cur lawyers, what we would re-
quest is that Your Honor appeint the
Pennasylvania Caypital Representation
Project rather than the Federal Com-
munity Defender. .

The Court: Are the lawyers one and
the same for both?

Ms. Blaskey: They-are, Your Honor,
The Court: And what is the funding
of the Pennsylvania Capital Represen-
tation Project?

Ms. Blaskey: Your Honor, that is a
non-profit 501-C3, and it's funded by
private donations and grants.

The Court: And accepting your state-
ment as an officer of the court, they

cerning its diversion of federal funding be-
cause the FCDO is supposedly “acting under”’
a “federa! officer” when it pursues a private
agenda in a court system where the federal
government has no obligation, this Court re-
tains the supervisory power to remove the
FCDO from cases.

APPENDIX 033



COM. v.

SPOTZ Pa. 891

Cite as 99 A3d 866 (Pa. 2014)

are authorized to represent capital de-
fendants in state court proceedings?
Ms. Blaskey: Yes, Your Honor.
Primarily, as the name implies, we
represent capital defendants in post-
conviction proceedings. Since this is
a direct appeal proceeding, if Your
Honor were to appoint us, we could
accept that as the Pennsylvania Capi-
tal Representation Project.

82 A.3d at 996-97 (Castille, C.J., concur-

ring), quoting Petition to Withdraw as

Counsel/Appointment of New Counsel

Hearing, 6/21/2010, at 3-5.

With this background in mind, I proceed
to discuss the pending Motions,

II1, Motion for Recusal
-from Reargument

The FCDO argues that my recusal is
“required” not because of anything relat-
ing to appellant's cause or appeal, but be-
cause my Concurring Opinion eommented
upon the conduet of FCDO lawyers. The
Maotion says recusal is required because I
“attacked” the “integrity, ethics and meth-
ods” of the FCDO, The Motion thus echoes
other recusal motions the FCDO has filed,
which confuse the dubious conduct of
FCDO attorneys with the cause of their
clients, and suggest that ethically question-
able FCDO conduct, if commented upon by
a jurist, requires removal of the jurist
rather than, for example, better conduet
by, or removal of, the FCDO as counsel.
It is a strange position to maintain when
the FCDO is neither appointed nor re-
tained, but simply enters Pennsylvania
capital cases as part of a pervasive private
agends. I have addressed the central the-
ory before, most recently in my recusal
Opinion in Commonwealth v. Porier, 613
Pa. 510, 35 A.3d 4, 29-33 (2012).

The Commonwealth responds by noting
that the observations in my Concurring
Opinion “were not intemperate, unjusti-

fied, indiscriminate or made extrajudicially
in the media. Rather they directly refiect
the_misconduct of counsel for the defen-
dant” The Commonwealth also notes that
the Motion ignores that another member
of the Court, Mr., Justice McCaffery,
joined my Concurring Opinion; a second
Justice joined Part II of the Concurring
Opinion, which propoesed remedial briefing
restrictions in light of the FCDOQ’s ramp-
ant abuses; a third Justice suggested that
FCDO counsel be reported to the Disci-
plinary Board; and a majority of the
Court joined Justice MeCaffery’s Majority
Opinion, which found multiple arguments
raised by the FCDO on appeal to be frive-
lous. The Commonwealth notes that the
FCDO “cannot engage in this type of be-
havior without reasonably expecting obser-
vation or consequence by the Court” and
the FCDO “should not be rewarded with
recusal for engaging in conduct designed
to induce a motion for recusal.”

In the subsequent Withdrawal pleading,
the FCDO does not address recusal specif-
ically. Instead, the FCDO claime that (1)
appellant’s primary concern is with resolu-
tion of his reargument application, and (2)
“counsel deems withdrawal to be appropri-
ate under all the circumatances.”

The FCDO Withdrawal pleading, con-
strued as an Application for Relief seeking
leave to withdraw the prior Motions, is
granted as to the Motion for Recusal
from Reargument. No recusal Motion
remaining before the Court, I have partici-
pated in the Court’s unanimous decision to
deny reargument.

IV, Motion for Withdrawal
of Concurring Opinion
Withdrawel of Motion for Withdrawal
of Concurring Opinion
(Construed as Motion for
Leave to Withdrow)

The FCDO's attempt to withdraw its
Motion for Withdrawal of the Concurring

APPENDIX 034



892 Pa

Opinion is more problematic.
Court's per curiam Order of October 3,
2011, noted, the Withdrawal pleading in-
cludes argument, disputing the Court's
July 28, 2011 per curiom Order, which the
FCDO had simply violated. Specifically,
the Withdrawal pleading argues that the
FCDO is authorized to engage in state
capital PCRA litigation in advance of fed-
eral habeas corpus proceedings in order to
exhaust federal habeas claims. The plead-
ing further declares that the FCDO's state
court exhaustion activities are authorized
under 18 U.8.C. § 3006A(c), which permits
appointed federal counsel to represent
clients in ancillary matters “appropriate to
the proceedings.” As noted above, this
interpretation of the governing federal
statute is abjectly mistaken, and indeed is
contradicted by the FCDO's later account
of the statute in its Verified Statement—
ancillary matters cannot precede federal
habeas review, and so litigation of a first
PCRA petition cannot properly be ancil-
lary to a federal court appointment for
habeas purposes. ’

The Withdrawal pleading next declares
that the FCDO disagrees with the Court's
determination that the information the
FCDO was directed to provide in the Veri-
fied Statement, concerning its activity in
Pennsylvania state courts, was necessary
te evaluate the FCDO's ancillary motions.
The pleading argues that the attempted
withdrawal, without leave of Court, “ren-
ders the matter moot.” In support, the
FCDO claims that no case or controversy
remains and, in a further collateral attack
upon the Court's July 28 Order, cites the
minerity view in Justice Todd’s Dissenting
Statement. Finally, the FCDO collaterally
attacks the Court’s July 28 Order by argu-
_ ing that, even though it was withdrawing
its prior Motions, the Court should vacate
its order on mootness grounds.

As the
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The Commonwealth responds by disput-
ing the FCDO's predicate assumption that
it has the power to unilaterally withdraw
Motions this Court took under advisement
and addressed in our per curiwm Order,
The Commonwealth argues that withdraw-
al of the FCDO’s motion will not put an
end to the FCDO's demonstrated_sbusive
litigation tactics in state courts; withdraw-
al of the FCDO from unauthorized state
court litigation is the only way to eliminate
those ongoing abuses. - In addition, the
Commonwealth notes that the FCDO’s
opinion that withdrawal is “appropriate” is
immaterial, since that question is for the
Court; and, in any event, the Common-
wealth does not withdraw its Motion for
Sanctions, which is premised upon the
FCDO's two ancillary Motions being frive-
lous, Respecting the FCDO’s disputation
of the propriety of the July 28 order, the
Commonwealth notes the FCDO’s failure
to request reconsideration or a stay, and
its choice instead to violate the Order and
file a “Withdrawal” which “statfed] that
this Honorable Court's order is wrong and
that they do not wish to litigate why.”
Respecting the FCDQ's mootness asser-
tion and its request to vacate the Order,
the Commonwealth again notes the pen-
deney of its Motion for Sanctions. The
Commonwealth adds that the FCDQ's Mo-
tions, which are frivolous, nevertheless re-
quired the Commonwealth to expend time
and money ta prepare replies.

The Commonwealth alsa challenges sub-
stantive arguments in the FCDO’s With-
drawal pleading. The Commonweslth's
argument anticipates the view of the feder-
al restrictions eventually acknowledged by
Attorney Skipper in his subsequently-filed
Verified Statement, because it is the only
plausible view: ie, the FCDO is not au-
thorized, by virtue an appointment in fed-
eval habeqs matters, to litigate capital
PCRA petitions and appeals in advance of
foderal habeas under a federal statute al-
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lowing for appointment fo pursue matters
“ancillary” to federal habeas proceedings.
The Commonwealth, like the FCDO and
Judge MecLaughlin, also identifies Harbi-
son v, Bell as controlling, since Harbison
held that the proper interplay of state
collateral review and federal habeas review
of state convictions means that federal ha-
beas appointment and representation is ap-
propriate only after state proceedings have
concluded. Thus, Section 3599(e) only au-
thorizes ‘“federally funded counsel” to
“represent her client in ‘subsequent’
stages of available judicial proceedings.”
The Harbison Court emphasized:
State habeas is not a stage “subsequent”
to federal habeas. Just the opposite:
Petitioners must exhaust their claims in
state court before secking federal habe-
as relief. See [28 US.C] § 2254(b)(1).
That state posteonviction litigation
sometimes follows the initiation of feder-
al habeas because a petitioner has failed
to exhaust does not change the order of
proceedings contemplated by the stat-
ute, FN7

FN7. Pursuant to § 3599(e)’s provision
that counsel may represent her client in “oth-
er appropriate motions and procedures,” a
district court may determine on a case-by-
case basis that it is appropriate for federal
counsel to exhaust a claim in the course of
her federal haheas representation, This is
not the same as classifying state habeas pro-
ceedings as “available post-conviction pro-
cess” within the meaning of the statute.

556 U.S. at 189-90 & n. 7, 129 S.Ct. 148L.

The Commonwealth adds that the
FCDO's description of a more expansive
statutory authority in its Withdrawal
pleading—a position the FCDO has now
apparently reprised in the cases it re-
moved to federal court—was rejected by
the U.S. Distriet Court for the Eastern
Distriet of Pennsylvania 17 years ago, in a
memorandum decision in Wilson v. Horn,
1097 WL 137343, at *5 (E.D.Pa1997),

which held: “[A] motion for appointment
of counsel filed under [the former version
of Section 8599], before. state habeas pro-
ceedings have been completed, does not
permit qualified federally appointed coun-
sel to represent a client in state habeas
proceedings at federal expense. Federal
jurisdiction may not be invoked as a shell
to trigger federal funding of state habeas
proceedings.” The Commonweslth notes
that appellant’s PCRA -appeal counsel,.
FCDO Attorney Dunham, was the lawyer
whe pursued and lost the shell-game argu-
ment in Wilson. In its relief paragraph,
the Commonwealth requests a Rule to
Show Cause requiring the FCDO to ex-
plain why it should not be held in contempt
for flouting the Court’s July 28 arder.

The FCDO cites no authority for its
assumption that it can unilaterally with-
draw pending Motions this Court has tak-
en under advisement and acted upon, or
for its related assumption that it may ig-
nore the Order of the Court acting upon
those Motions. In'addition, the Withdraw-
al pleading contains- argument disputing
the Court’s authority and addressing the
FCDO's authovity to appear in state court,
and it requests relief from the Order.
Furthermore, according to the FCDO it-
gelf (in opposing the Commonwealth’s ini-
tial request for sanctions), its Motions
“raise legitimate points for consideration.”
" Answer to Motion for Sanctions, 4.

The question of whether the Court
ghould direct an administrative accounting
of the FCDO's activities in Pennsylvania
state courts and its autherity to appear in
our courts in order to dispose of the
FCDO’s initial ancillary Motions was re-
solved by the July 28 per curiam order,
which became final onee the FCDO did not
seek reconsideration. FCDO counsel was
ordered to provide the information neces-
sary to determine the FCDQ's Motions
and the Commonweslth’s responsive Mo-
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tion seeking sanctions. It is not for a
litigant or his attorney to say whether a
Court order is “necessary” or whether a
matter, taken under advisement by the
Court, has become moot, or whether coun-
sel's slant on mootness authorizes and al-
lows counsel to defy an unambiguous
Court order. In addition, the FCDO’s
mootness argument was mistaken since it
ignored the Commenwealth’s responsive
Motion for Sanctions.

Under the circumstances, there is no
basis to allow the FCDO to withdraw the
Motion to Withdraw Concurring Opinion,
a8 of right. Nor, construing the With-
drawal pleading as a request for leave to
withdraw, has good cause (or any cause)
been shown to grant such a request. The
Motion to Withdraw made very serious
allegations concerning the propriety and
accuracy of my Concurring Opinion, and
made definitive material assertions of fact
in support of the allegations. As the
FCDO itself admitted, the subject con-
cerned an important issue: the propriety
of the FCDQ's pervasive conduct and
agenda in Penneylvania capital cases. No-
tably, the FCDO’s initial allegations went
uncorrected in its Withdrawal pleading,
and those claims remain uncorrected, ex-
cept for Attorney Skipper’s non-case-spe-
cific admission that Attorney Wiseman's
prior representation that the FCDO was in
full compliance with federal rules and reg-
ulations was untrue. The Withdrawal
pleading served other purposes, while dis-
puting the per curiam Order the ¥CDO
had ignored, ang seeking its vacatur.

Furthermare, Attorney Skipper’s Veri-
fied Statement validates the Concurring
Opinion's coneerns with the propriety of
the FCDO's use of federal taxpayer fund-
ing to support its pervasive private agenda
in state capital proceedings—including in
this case. The Verified Statement also
raises concerns with the accuracy of aver-
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ments in the Withdrawal pleading, since
the account of the FCDO's statutory au-
thority and state court conduct related in
the Verified Statement is materially differ-
ent from the account of the FCDO's “ancil-
lary” authority and state court conduct
alleged in the Withdrawal Mation, and the
latest, shifting FCDO account is different
gtill from Attorney’s Wiseman's initial ac-
count respecting the FCDO's conduet in
Pennsylvania capital cases, The With-
drawal pleading also was filed only affer a
significant, commitment of the Court's re-
sources, Finally, the Commonwealth was
put to the time and expense of formulating
responses and its resulting Motion for
Sanctions was not negated by the FCDO’s
violation of the Court’s order and its stra-
tegic filing.

For these reasons,. the “Withdrawal”
pleading of August 22, 2011, construed as
an Application for Relief seeking leave to
withdraw the prior Moticns, is denied as
to the Motion to Withdraw Concurring
Opinion, and I will now proceed to dispose
of that Motion on the merits.

V., Motion to Withdraw Concurring
Opinion (FCDO Procedural
Claims)

A, Full Court Referral

Tn the title of its Motion, the FCDO
adverts to referral to the full Court, but
the FCDO makes no further reference or
supporting argument in the actual Motion
itself. The request is subject to denial on
that ground along, *T will not burden the
Court with a referral of my own accord,
given both the striking number of frivolous
arguments in the Motion, and its overall

——eee s
obvious lack of merlt

B. Supreme C'ou.rt I'ntemal Opero.mng
Procedures (I OPs)

The FCDO first a]leges that w'thdraws,l
of my Coneurring Opinion is required be-
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cause it “is not a proper concurring opin-
fon” under Section 4(B)2) of the Court’s
10Ps® The FCDO cites the [OP “defini-
tion” of a concurring opinion and then
alleges that, because my Concurring Opin-
ion joined the Majority Opinion, it must be
withdeawn, Motion, 1, 29. The Common-
wealth responds that the FCDO misreads
the I0Ps, which create no substantive or
procedural rights; that the Rules of Ap-
pellate Procedure do not permit the relief
the FCDO seeks; and the FCDO cites no
anthority supporting the relief it seeks.
The Commonwealth is correct; this FCDO
argument is frivolous.

The FCDO misapprehends the text and
purpose of the IOPs. First, as the Com-
monwealth notes, the FCDO fails to ac-
knowledge 1IOP Section 1, which provides:
“This manual of internal operating proce-
dures is intended to implement Article V
of the Constitution of Pennsylvania, statu-
tory provigions, the Pennsylvania Rules of
Appellate Procedure and the customs and
traditions of this Court. No substantive or
procedural rights are created, nor are any
such rights diminished.” The IOPs create
no rights. Second, nothing in the customs
and traditions reflected in the IOPs pur-
ports to discourage, much less ban, joining
concurrences., Indeed, Section 4(B) of the
I0Ps, the only subsection the FCDO cites,
addresses only the “labeling” of opinions;
it does not address or restrict the filing of
opinions, Third, what the FCDO calls a

t5. The Court has since amended the IOPs,
effective February 8, 2013. The new IOPFs
make no material alterations to the provisions
at issue.

16, Indeed, there is nothing in the TOPs, or
Jogic, to prevent the author of a majority
opinion from filing a separate concurring ex-
pression. See, e.g., Commonwealth v. King,
618 Pa, 405, 57 A.3d 607, 633 & n, 1 (2012)
(Saylor, 1., specially concurring in case where
Mr. Justice Saylor authored majority opinion;
citing examples of similar expressions),

subsection “defining” a “concurring opin-
jon” in fact is a provision that is merely
entitled “Concurrences and Dissents.”
The subsection discusses and distinguishes
the variety of responsive opinions prem-
ised upon the positions of the expressions
with respect to the overall mandate; the
subsection does not purport to ban respon-
sive opinions, much less does it ban joining
concurrences, Finally, the FCDQ's argu-
ment also misreads the select portion of
the IOP it quotes: “An opinion is a ‘con-
curring opinion’ when it agrees with the
result of the lead opinion, A Justice who
agrees with the result of the lead opinion,
but does not agree with the rationale sup-
porting the lead opinion, in whole or in
part, may write a separate ‘concurring
opinion.’ " This provision merely records
the Court’s “custom and tradition” that a
“soncurring opinion” is one that “agrees
with the result of the lead opinion,” which
my Concurring Opinion expressly did.
There are other types of concurrences,
which do not agree with the lead opinion’s
veasoning—hence the ‘second sentence—
but, they are not the only customary con-
currences.'s

The FCDO notion of “banning” joining
concurrences is ludicrous; indeed, such
opinions are common.'” Justice Samuel A.
Alita’s concurrence to the per curiam opin-
jon in Bobby v. Vas Hool; 558 U.S. 4, 13—
14, 130 S.Ct. 13, 178 L.Ed.2d 255 (2009),
respecting the limifed relevance of the

17. A law review article by the Honorable Di-
ane P. Wood, Judge of the U.S. Court of
Appeals for the Seventh Circuit, describes the
various types of responsive opinions avallable
to appellate judges, and the purposes they
serve. See Dlane P. Wood, When to Hold,
When to Fold, and When to Reshuffle: The Art
of Decisionmaking on. a MultiMember Court,
100 Cal. L.Rev. 1445 (2012). My Concurring
Opinion fits squarely within the tradition de-
seribed in Judge Waod's article.
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American Bar Association (“ABA™) guide-
lines for defense counsel in capital cases,
which I further discuss below, was a join-
ing concurrence. Likewise, the Court's
decision two years ago in Miller v. Ala-
bama, — U.8, ——, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012), concerning the consti-
tutionality of mandatory life sentences
without the possibility of parcle for juve-
nile murderers, included a concurrence by
Juatice Stephen Breyer, joined by Justice
Sonia Sotomayor, which began by stating,
as' my Concurring Opinion did, that he
joined the Court’s opinion “in full.”

The FCDO request to withdraw my
Concurring Opinion, based upon & misap-
prehension and misrepresentation of the

Court’s 10Ps, is dismissed as_frivolous.

Under no construction of the IOPs is with-
drawal of an opinion required or author-
ized on the grounds the FCDO states; and
rothing in the IOPs can remotely be read
as taking the nonsensical position of for-
bidding a joining eoncurrence.®

VI. The Merits—FCDO
Substantive Claims
A, Alleged Unwarranted and Un-
founded Accusations in Concur-
rence

Turning to its “merits” argument, the
FCDO eclaims that my Coneurring Opinion
should be withdrawn because it makes
“ynwarranted and unfounded accusations
against the FCDO.” The FCDO identifies
three sub-points to this claim: (a} the Con-
curring Opinion allegedly reveals “misper-
ceptions about the role and responsibility

18. Later in its Motion, in discussing frivolous
claims, the FCDO posits that frivolous” is
often in the eye of the beholder.” Motion, &,
7. The FCDO is wrong. The measure of what
is frivolous is objective, See, e.g., Pa. R, Prof.
Conduct 3.1 (Bxplanatory Comment) (com-
paring Pennsylvania Rules to Code of Profes-
sional Responsibility). An argument, such as
the one in text, which misapprehends or mis-

of capital post-conviction counsel”; (b) the
Concurring Opinion allegedly makes un-
founded assertions about particular actions
taken by the FCDO; and (c} the Concur-
ring Opinion allegedly was “incorrect” to
suggest that the FCDO may be misusing
federal funds to support its state court
capital agenda because, in fact, “the FCDO
s in full compliance with applicable ad-
ministrative rules and regulations and has
a separate source of funding to support its
[litigation in] state court.” Motion, 2-3
(citation omitted). I will address the third
argument first because the FCDO does so,
and because the assertion that my Concur-
ring Opinion was incorrect on this point
was the subject of this Court’s Orders of
July 28 and October 3, and Attorney Skip-
per's Verified Statement. I have already
explained the particulars of the FCDO's
claim that I was incorvect and the content
of the Court’s responsive Orders; 1 have
explained the Commonwealth’s response;
I have summarized and analyzed the con-
tents of the Verified -Statement; and I
have summarized other matters bearing
upon the question of the- FCDO's authori-
zation to pursue its private ¢apital agenda

‘in state court, and the propriety of divert-

ing federal funding to-support the agenda.

1. FCDO’s Misuse of Federal Punds to
Litigate in State Court

The Verified Statement admits that At-
torney Wiseman’s initial, unqualified vep-
resentation that FCDO activities in state
court were in full compliance with federal
restrictions was false!® - The FCDO ad-

represents the only authority cited, ig frivo-
lous.

19, The initial averment of full compliance
quoted from an identical averment the FCDO
made in Commonwealth v. Hill, 609 Pa, 410,
16 A.3d 484, 490 (2011). The averment in
Hill, made by the FCDO in specific response
ta the Commonwealth’s questioning the pro-
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mits that its “allocation of costs” in uniden-
tified prior cases violated federal adminis-
trative rules and regulations. Again, the
FCDO does not provide the relevant rules
and regulations, identify the cases where
the violations occurred, or deseribe the
nature and extent of the violations. In
addition, as I have described above, the
FCDO has resisted any inquiry into the
particulars of its funding, in a series of
cases it has removed to federal court, de-
laying countless Pennsylvania capital mat-
ters where its only involvement is as a
consequence of ita private death penalty
agenda, and the delay is a direet product
of that agenda.

The FCDO's its_ethical duty of
candor to the Court aside, the fact remains
that, as I have also carefully explained
above, the averments in the Verified State-
ment convey that the FCDO’s diversion of
federa] grant funds to finance and pursue
its private agenda in Pennsylvania state
courts in capital cases has been pervasive
and continuing, and embraces its commit-

ment of extensive resources to abusively

litigate this eapital case both at the trial
level and on appeal.

It is apparent that the FCDO long ago
decided that it would divert federal funds
to exhaust claims in initial PCRA petitions
in capital cages, in advance of litigation of
federal habeas corpus petitions, and with-
out federal court-authorization, This ac-
tivity occurred (and presumably continues
to occur, given the averments made in the
Verified Statement) notwithstanding the
FCDO's eventual concession that it cannot
properly devote federal grant funds to
state court litigation absent federal court
appointment for that specific purpose, and
only in matters subsequent and ancillary

priety of the FCDO's state court foray in that
case, is no less problematic a misrepresenta-
tion to the Court.

to actual litigation of a federal habeas peti-
tion. This means that federal funding can-
not be employed by 2 private entity Like
the FCDO to pursue its private agenda to
“exhaust” claims.in first capital PCRA pe-
titions, since these are matters which, by
definition, are litigated in advance of feder-
al habeas review. Harbison, 556 U.S. at
189-90, 129 S.Ct. 1481, The FCDO'’s ac-
tivity also occurred notwithstanding that,
as noted supra, a federal district court
long ago specifically rejected its erroneous
theory that federal habeas jurisdiction
conld be employed as a shell to trigger the
expenditure of federal funds. Wilson v
Horn, 1997 WL 137843, at *6 (E.D.Pa.
1997).

In my Concurring Opinion, I noted
that the scope of the federal resources
“deployed here, not to ensure a fair frial,
but to try to prove that a presumptively
competent trisl lawyer was incompetent,
is simply perverse.” I.noted that, in this
collateral proceeding (involving but one
of the defendant’s three capital murder
convictions), the FCDO “devoted, at a
minimum, five lawyers, an inveatigator,
multiple mitigation_ specialists, and multi-
ple experts to the project. It inundated
the PCRA court with prolix pleadings, in-
cluding trivial and frivolous claims Inter-
mixed with more serious issues; it de-
ployed multiple lawyers at hearings, who
then attempted to conduct multiple and
redundant examinations.” I further not-
ed that the commitment of manpower
alone was “beyond remarkable.” I also
described the heavy burden on this
Court arising from the abusive Brief the
FCDO filed in this.Court. Spoiz, 18
A3d at 332-33 (Castille, C.J., concurring,
joined by McCaffery, J)2

20, The California Supreme Court, citing ry
Concurring Opinion, has recognized that abu-
sive pleadings and briefs in capital habeas
cases in that forum “have created a signifi-
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As noted, the FCDO initially responded
theough Attorney Wiseman, claiming that,
leaving aside the delay and obstruction
arising from its commitment of resources
and manner of litigating this case, I was
incorrect to suggest that there was an
issue respecting federalism because, ac-
cording to Attorney Wiseman, the FCDO
financed this extensive litigation, and in-
deed financed all of its state court capital
PCRA litigation, with purely private funds,
The Verified Statement now admits that
Attorney Wiseman’s representation was
false. In fact, there is nothing in the

Verified Statement that calls into question

the accuracy of my observations concern-
ing the propriety and effeet of the commit-
ment of federal resources, derived from
taxpayer revenue, to fund this sort of ac-
tivity, Indeed, if anything, the situation is
far more troubling. This is so because the
FCDQ's averment that its activities here
were properly ancillary to orders issued by
Judge Munley—which implies that it legit-
jmately supported its_cbstructionist foray
here with federal funds—is mistaken.
This fact, in turn, places the FCDO’s re-
fusa) to show that it has not misused feder-
al funds in this case, or in other capital
PCRA matters, in a more revealing light.

As I noted at the outset of this Opinion,
the FCDO, obviously employing federal
funds, has made itself into the de facto

cant threat to our capacity to timely and fairly
adjudicate such matters,”” and has taken cor-
rective measures. [n re Reno, 55 Cal.dth 428,
146 Cal.Rptr.3d 297, 283 P.3d 1181, 1246
(2012) (addressing serial petitions). The Reno
court added:

Some death row inmates with meritorious
lega} claims may languish in prison for
years waiting for this court's review while
we evaluate petitions raising dozens or even
hundreds of frivolous and untimely claims,
We are nat the only state court of last resort
concerned that abusive exhaustion petitions
threaten the court’s ability to function.
(See Commanwealth of Pa. v. Spotz (2011),
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statewide capital defender, involving itself
without court appointment or approval in a
vast number of ezpital PCRA matters. In
that self-appointing role, it insists, it is
answerable to no Pennsylvania authority—
not even to this Court, which supervises
the practice of law, and has a special role
in capital cases. The vast number of first
petition capital PCRA matters in which the
FCDO has involved itself, the restrictions
of federal law concerning the use of federal
funding, the FCDO’s initial, mistaken aver-
ments respecting what comprises praper
activity “ancillary” to federal kabeas ap-
pointments, and the reported statement of
the President of the Defender Association
gll indicate that the FCDQ's diversion of
foderal funding has been deliberate, calcu-
lated, substantial and longstanding—and
all in support of what can only be de-
seribed as its private “agenda.” Whatever
the specifics may be, the FCDO's claim
that my Concurring Opinion should be
withdrawn because I was “incorrect” re-
specting the FCDO's misuse of federal tax
dollars is frivolous.® .|

The FCDO’s latest. averments to this
Court portray it as a hybrid organization
which may appear at will to pursue its
private agenda in capital cases in Pennsyl-
vania state courts; so long as it uses only
private grant money to do so. In practice,
as the Verified Statement admits, the

610 Pa. 17, 171, 18 A.3d 244, 336 (conc

opn. of Castille, C.J.) [estimating that the

time required to evaluate an abusive post-

conviction petition in capital cases renders

the Pa. Supreme Ct. “unable to accept and

review about five discretionary appeals™].).
Id. at 1246-47.

21. In terms of the FCDO’s continuing lack of
candor, it bears repeating that the FCDO's
Withdrawal pleading was nat premised upon
taking responsibllity ‘and admitting that this
particular argument derived from Atterney
Wiseman's central factual misrepresenta-
tion—a misrepresentation the FCDO has
made to the Court before, See Hill, supra.
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FCDO has not properly managed this sup-
posedly AO-approved hybrid arrangement;
instead, its activities here, including the
severe negative effects my Concurring
Opinion described, were supported by a
diversion of federal funding, a diversion
not approved by any authority the FCDO
has identified, or can identify. Moreover,
the FCDO most recently sings a different
tune in federal court—one which echoes
the claim of the President of the Defender
Association and Attorney Skipper’s initial
claim that the organization in fact has been
subsidizing its private state comrt anti-
death penalty agenda with a diversion of
federsl grant funds all these years, in or-
der to exhaust the claims of possible, fu-
ture federal habens clients. Irrespective
of the FCDO song of the day, the tune
remains the same: the FCDO's pervasive
getivities in Pennsylvania capital cases
have advanced the private group’s agenda.

2. Alleged Misperceptions about the
Role of Capital PCRA Defense
Counsel

The FCDO’s claim that my Concwrring
Opinion misperceives the role of capital
PCRA defense counsel embraces a number
of sub-arguments. Specifically, the FCDO
takes issue with my comments on: the
prolix snd frivolous claims raised in its

appeal Brief here and the commitment of
federal resources to litigate the PCRA
matter below; the burden the FCDO's
litigation agenda in capital cases places
upon Pennsylvania courts; and the delays
caused by the FCDO agenda. Respecting
the sheer number of claims raised and its
commitment of resources, the FCDO cites
primarily to the “Guidelines” of the Ameri-
can Bar Association (“ABA™) as reported
in a 2003 law review article. From this
purported authority, the FCDO derives
the central proposition that capital PCRA
counsel on appeal are ethically required to
litigate “all issues” counse} deem “arguably

meritorious”—even if those claims were
“previously presented.” - Motion, 5. On the
question of the bedrock ethical prohibition
against raising frivolous claims, the FCDO

cavalierly declares that “ ‘frivolous’ is often

in_the eve of the beholder.” Respecting
this case, the FCDO asserts that the 70-
plus claims and sub-claims it raised in its
Brief “meet both the ‘arguably meritori-
ous' standard of the ABA Guidelines, and
the standard of the Pennsylvania Rutes of
Professional Conduet, i.e, that a lawyer
not raise a claim “unless there is a basis in
law or fact for doing so-that is not frive-
lous, which includes a good faith argu-
ment for an evtension, modification or
reversal of existing law.'” Motion, 7 (em-
phasis by FCDO). On the question of
delays, the FCDO says that its tacties are
not part of a strategy of delay, but rather,
always derive from its estimation of the
needs of individual clients.

Before turning to these individual objec-
tions, it bears noting that any evaluation of
these arguments for withdrawal is affected
by the fact that the FCDO forwards them
in a pleading that claimed that its state
court activities were supported exclusively
by private funds, a claim the FCDO has
gince admitted was erroneous, Again, my
Coneurring Opinion did not merely de-
seribe the FCDO's Brief and its extensive
commitment of resources in this case, but
did so in the context of a discussion of the
propriety of a commitment of federal tax-
payer dollars to support the sort of abu-
sive litigation effort and tacties employed

here and in other cases where the FCDO
acts pursuant to its private agenda, The
federalism context for the concerns I ad-
dressed remain, therefore, irrespective of
the FCDO'’s current objections to my com-
mentary on its conduct.”

A, - Delays Caused by the FCDO-

Remarkably, the FCDO forwards its ob-
jection to my commentary on its role in
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creating delay in capital PCRA matters
without once addressing, or attempting to
defend, the global federal mation it filed
in Commonwealth v. Dougherty, 495 CAP.
That federal motion, among other things,
cotnplained of delays in Pennsylvania capi-
tal cases, falsely claimed that the “inordi-
nate delays” were the fault of the Penn-
sylvania Supreme Court, and baselessly
accused the Court of being “incapable of
managing its capital docket.” The re-
quested relief was to allow Dougherty to
bypass the Supreme Court altogether. In
forwarding that broad sccusation embrac-
ing all Pennsylvania capital cases, the
FCDO failed to acknowledge its own de-
Iiberate role in delaying innumerable eapi-
tal cases, including cases the FCDO spe-
cifically listed in the federal motion as its
“procf” of the Court’s supposed inepti-
tude. Thus, my discussion of delays
caused by the FCDO oceurred in the con-
text of a discussion of the blatant misrep-
resentations the FCDO made in Dougher-
ty, as well as the gratuitous burdens

placed upon the Court by abusive briefs

like the one the FCDO deliberately filed
in this case-burdens which necessarily de-
lay all other matters, capital and non-capi-
tal. See In re Reno, 5b Cal.dth 428, 146
CalRptr.3d 297, 283 P.3d 1181, 124647
(2012). My discussion of multiple cases
where FCDO litigation strategies unques-
tionably caused substantial PCRA delay
was precise, detailed, and accurate.
Parenthetically, as 1 noted at the outset
of this Opinion, T am not the only jurist to
comment upon the substantial delays that
result once the FCDO puts its private
agenda into motion. Ome of the cases
discussed in my Coneuwrring Opinion, re-
specting FCDO_delay tactics, was Com-
monwenlth v. Abdul-Salagm, 606 Pa. 214,
996 A2d 482 (2010). After yet another
FCDO state court delay in that case, see

22. Brady v. Maryland, 373 U.S. 83, 83 S.Ct,
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Commaonwealth v. Abdul-Salawm, 615 Pa.
297, 42 A.3d 983 (2012) (per curigm deci-
sion on third PCRA petition), Abdul-Sa-
laam finally proceeded to a merits disposi-
tion of his federal habeas petition, and
Judge Jones of the Middle District noted
the delay caused by Abdul-Salaam’s law-
yers, who “are at bottom gaming a system
and erecting roadblocks in aid of a singular
goal—keeping Abdul-Salaam from being
put to death, The result has been the
meandering and even bizarre course this
case has followed. Its time on our docket
has spanned nearly all of our service as a
federal judge—almost, twelve years.” Ab-
dul-Salaam v. Beard, 2014 WL 1653208,
at *78, The attorneys of record in Abdul-
Salaam v. Beard are the FCDO and Mi-
chael Wiseman. Abdul-Salaam’s judg-
ment of sentence became final in 1996; the
FCDO or its predecessor organization hag
since represented Abdul-Salaam on three
PCRA petitions, two preceding the FCDO
being appointed for federal habeas pur-
poses, and all causing substantial delay.

Another point respecting Abdul-Sa-
laam’s federal habeas -petition warrants
mention, since it is of a kind with the false
accusations and tacties used by the FCDO
in Dougherty. The tria] prosecutor in Ab-
dul-Salaam was J. Michael Eakin, who
was later elected a Justice of this Court
(and has never participated in any appeal
involving Abdul-Salaam). The FCDO
took the bald fact of Justice Eakin's for-
mer service as a prosecutor and conjured
a scurrilous accusation that, in denying
relief on a Brady claim® on Abdul-Sa-
laam’s fitst PCRA appeal, the Pennsylva-
pia Supreme Court sought only to shield
Justice-elect Eakin; that, in rejecting the
FCDO's later attempts to relitigate the
same basic claim, we demonstrated a bias
againat the FCDO and its “client”; and, as

1194, 10 L.Ed.2d 215 (1963).
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a result, no federal court deference was
due to this Court’s decisions. Judge Jones
summarily rejected the FCDQ’s attempt
to negate the role of this Court, noting:
“Al} of these speculative assertions relative
to bias are meritless. Abdul-Salaam and
his counsel’s suggestion that the Pennsyl-
vania Supreme Court was anything but
professional and unbiased in its review
and disposition of the issues is without
foundation and in no way a justification for
bypassing AEDPA [Antiterrorism and Ef-
fective Death Penalty Act of 1996, 23
US.C. § 2241(d)] review of the state
court decision at hand.” Abdul-Salaam v.
Beard, 2014 WL 1653208, at *23. In the
heholding eye of the FCDO, the abject
baselessness of a claim is no reason not to
invent and pursue it.

The FCDO%s current complaint about
my discussion of its delay tacties address-
es cases in isolation, in an attempt to jus-
tify its substantial delay in each case.
But, that FCDQ quibbling, of course, begs
the relevant point; whether lengthy de-
lays in individual cases were “justiffed”
from the perspective of the FCDQ private
agenda or not, the FCDO's strategy and
tacties unquestionably were the cause of
the delays—not this Court’s alleged in-
competence or develiction, as the FCDO
seurrilously alleged in Dougherty. No au-
thorized entity appointed the FCDO to
enter these cases where its appearance,
pursuant to its private agenda, is invari-
ably followed by years or decades of de-
lay. Nothing the FCDO says concerning
the delays it has caused alters the fact of
the delays, or the fact that delay is a per-

Yagive feature of FCDO litigation, when it
suits its agenda.

My Concurring Opinion did not purpert
to be an exhaustive accounting of the de-
lays the FCDO has achieved in pursuing
its global agenda in capital cases. Take,
for example, Commonwealth v, Edmiston,

which appears on the list forwarded by the
FCDO in its federal motion in Dougherty,
and which has since been decided. Edmi-
ston was delayed because the FCDO belat-
‘adly filed a motion for DNA testing in the
context of a serial PCRA petition, years
after the serial petition was filed and years
after the DNA testing statute was enacted.
Predictably enough, the FCDO filed the
motion only aa its serial PCRA petition
was approaching decision. In reviewing
the timeliness of the belated DNA testing
motion on appeal, we held that: “our own
review of the record and circumstances
surrounding [Edmiston's] post-conviction
DNA testing request leads to the conclu-
sion that this motion was untimely as a
matter of law and was forwarded only to
delay further the execution of the sen-
tence.”. Commonwealth v. Edmiston, 619
Pa. 549, 65 A.3d 339, 357 (2013).

Or, take the case of Craig Murphy,
which tellingly was not included in the list
appended to the false FCDO motion in
Dougherty. That is because Murphy’s
judgment, of senterice was affirmed by this
Court nineteen years ago, see Common-
wealth v. Murphy, 540 Pa. 318, 657 A2d
927 (1996); and we affirmed the denial of
relief on Murphy’s of-right PCRA petition
fifteen years ago. Commonwealth v. Mur-
phy, 559 Pa. 71, 739 A.2d 141 (1999). The
FCDO has been representing Murphy ever
since, and the cage has not yet even pro-
ceeded to a decision in the federal district
court. It appears, from review of the fed-
eral PACER docket, that a fully-briefed
habeas petition has been pending for more
than thirteen years; the last activity not-
ed—Murphy's response to the Common-
wealth’s response to his presentation of
new suthority—oceurred on Getober 10,
2001. See Murphy 9. Horn 2:00-cv—
03101. '

While the Murphy case lay dormant,
with the judgment of sentence of death
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effectively subject to permanent federal
injunction without reason, in 2006, the
FCDO pursued a serial PCRA petition in
state court, which was denied, and this
Court affirmed the denial on time-bar
grounds in 2009. Commonwealth v. Mur-
phy, 601 Pa. 3, 970 A.2d 426 (2000) (per
curiom ). There is no indication on the
PACER docket that the FCDO ever: filed
a motion requesting a decision on the ka-
beas petition; complained to the judge
about the inaction; complained to the
Third Circuit about the federal delay and
inaction; apprised the district court of its
foray into state court in 2006 to pursue a
serial PCRA petition; or apprised the
court of the result of that foray in 2009.
Where is the motion of faux-outrage from
the FCDO-—which is actually appointed as
counsel for Murphy for habeas purpeses-to
the federal district court judge or to the
Third Circuit complaining of the uncon-
scionable federal court delay in Musrphy?

Or, consider this ecase. Over two
months before filing its Withdrawal plead-
ing, the FCDO filed a 392—page habeas
petition in federal district court on appel-
lant’s behalf, " A review of the federal PA-
CER docket reveals that, as is typical, the
FCDO then moved to stay that petition,
noting that appellant was pursuing a
PCRA sattack on his noncapital homicide
conviction arising from Clearfield County,
which formed the basis for an aggravating
cireumstance in his three capital murder
cases. Once the state collateral attack
upon the Clearfield County econviction
proved unsuccessful earlier this year, the
FCDO filed motions to reactivate appel-
lant’s other two capital habeas matters,
but not this one. Called upon by the
federal district court judge to explain its
lapse, FCDO lawyers claimed that they

23. The FCDO does nat state whether it ever
corrected its false averments in the Dougherty

hoods in Dougherty.
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“were under the erroneous assumption
that the proceedings in this case had been
stayed on both the pending Clearfield
County state court proceedings and the
ghsence of a final determination of [appel-
lant’s] reargument motion that remains
pending before the Pennsylvania Supreme
Court. Counsel were wrong.” Spotz v
Wetzel, No: 8:02-CV-0614 (Petitioner's
Response to the Court’s July 16, 2014 Or-
der).

These examples further confirm the de-
liberate falsity of the FCDO’s allegations
about this Court, which it forwarded in the
federal mation in Dougherty, in an attempt
to secure a state court bypass. The
FCDO's current complaint about my Con-
curring Opinion ignores the context of its

seurrilous federal motion in Dougherty and

thus demonstrates another distressing lack

of candor,® .
L~ ]

~ My commentary on FCDO tactics is not
intended to suggest that capital defendants
cannot avail themselves of legitimate pro-
cedures. But, if a defendant is interested
in avoiding delays, there is nothing to keep
him from going forward sooner. For pur-
poses of the FCDO's current complaint
that my Concurring Opinion was wrong to
comment on ita jgrvasive conduet in caus-
ing delaz, the FCDO well knows that I
spoke in the context of the FCDO’s s false-
My Concurting
Opinion remains true: the FCDO “obvi-
ously has no fixed position on delay.”
Rather: o
When delay advances their global litiga-
tion strategy, they do their best to grind
state courts to & halt, as with their prolix
pleadings and abusive briefing in This
case, end their more extreme conduct
and/or misconduct in cases like Banks,
Abdul-Salagm, and Bracey, When faux

motion.

APPENDIX 045



COM. v. SPOTZ Pa.

903

Cite as 99 A.3d 866 (Pa. 2014)

outrage about the delays their overall
strategy necessarily induces serves their
putpose, they forward that claim, aceus-
ing Pennsylvania courts of incompetence

or laziness, their argument unencum-

bered by concerns for accuracy, honesty,

wiild.cendor,

Commonwealth v, Spotz, 18 A3d at 348-49
(2011) (Castille, C.J., concurring, joined by
McCaffery, J.). Because the FCDO disin-
genuously fails to come to terms with the
false position it formally staked out in
Dougherty, this ground of complaint con-
cerning my Coneurring Opinion is eon-
temptible.

Similarly digingenuous is the FCDO's
current allegation that my Concurting
Opinion faulted it for merely seeking to
expedite review in certain cases. Motion,
at 24, My discussion of those expedition
requests was in the context of the overall
burden placed upon the Court by the
PCDO's federslly-financed private litiga-
tion agenda. Indeed, the discussion fol-
lowed immediately after I posed these
questions:

Does it comport with principles of feder-

alism for lawyers financed by the federal

courts to so affect a state Supreme

Court’s docket? Does it comport with

principles of federalism for the federal

courts to finance a group to enter state
capital cases at will and pursue an agen-
da that inundates the PCRA courts and
this Court with abusive pleadings and

frivolous claims, with the apparent ulti-

mate aim of attempting to bypass the

state courts?
Spotz, 18 A3d at 336 (Castille, CJ., con-
curring, joined by MeCaffery, J.) (empha-
gis in original), Regarding motions for
expedition, I then noted, “none of the mo-
tions mention the length of the [FCDOI]
briefs in the appeals, or the number of
prolix claims, or the complexity of the
proceedings and maneuverings below, or

the overall and collective burden the
[FCDO] has imposed on this Court” Id,
at 337. This observation remains true.
This FCDO complaint, again ignoring eon-
text and characteristically lacking candor,

is frivolous,

B - Quality and Numerosity of Claims -

I turn hext to the FCDO’s claim that I
misperceive’ the role and obligations of
capital PCRA. defense :counsel respecting
the quality and numerosity of claims that
must be pursued on state collateral attack.
Notably, the FCDO never engages the
specifics of my Concurring Opinion, but
instead declares generically that it can
“sonfidently assert” that all of the claims it
raised here—and all of the claims it raises
in all of its cases—are “arguably meritori-
ous.” Motion, at 7. My commentary on
the FCDO hrief was not vague or generic;
it was specific. The FCDO Brief here was
exactly 100 pages, a length representing
this Court’s indulgence since briefs, at that
time, were not to exceed an alveady-gener-
ous T0 pages without leave of the Court. I
noted in my Concurring Opinion that the
FCDO flouted that indulgence by dispens-
ing with required briefing elements, such
as a Statement of the Case, thus creating
space to burden the Court with more
claims. I deseribed with specificity other

abuses in the Brief:

The Brief pretends to raise “only” 20
issues, which would be burdensome
enough, But, within those twenty
claims are multitudes of additional
claims or sub-claims. My conservative
count of the total number of distinct
“olaims” presented in the Defender's
Brief, including both derivative and sub-
sidiary sllegations, exceeds 70. How
does the Defender manage to “litigate”
70 claims in a 100-page brief? It em-
ploys a number of additional tricks.
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or example, in 100 pages of Brief,
the Defender includes no less than 136
single-spaced footnotes, many of ex-
treme length, and then routinely ad-
vances distinet substantive arguments
in those footnotes. See, @.g., Initial
Brief of Appellant, nn. 15, 18, 20-29,
32-33; 87-39, 43-51, 53, 59, 61-70, T2-
77, 79-85, 94-95, 103, 107-18, 123-25,
127-84, The Defender alse seizes more
briefing space by single-spacing, and
not indenting, its Statement of Ques-
tions Presented, making them virtually
unreadable in the process. See eg.,
id. at 2 (containing 40 single-spaced
lines of text running margin to mar-
gin).  Another common Defender
abuse, immediately’ recognizable to
those of us charged with attempting to
vead their Briefs, is to list distinct
claims or sub-claims by single-spaced
bullet point in text, essentially doubling
the number of points to be made. To
make the abuse worse, these bullet
points often simply declare the sub-
claims without development or legal
support; other times, the Defender will
append footnotes, which may contain
factual support or substantive argu-
ment, or may provide no meaningful
development or explanation of the rele-
vance of bald citations. Ses, e.g., id. at
29-80 & nn. 27-29; 4748 & nn. 53-57;
p3; 64-65 & nn. 82-83; 66-67 & nn.
86-92; 71-72 & nn. 96-101; T5-76; 83;
95-98 & nn. 125-34, The time-consum-
ing burden is then placed on the Court
to attempt to decipher the arguments.
Spotz, 18 A3d at 333-34 (Castille, C.J.,
coneurring, joined by MeCaffery, J.).
Beauty may reside in the eye of the
beholder, but the FCDO is certainly
wrong in stating that the measure of what
is legally frivolous is equally subjective
and convenient. A claim lacking a basis
in law or fact is frivolous. See, e.g., Comi-
monwealth v. Chiiel, 612 Pa, 333, 30 A3d
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1111, 1190 (2011) (“A frivolous issue is one
lacking in any basia in law or fact.”). Itis
frivolaus to say that trial counsel is consti~
tutionally obliged to object to every theo-
retically disputable word out of & trial
prosecutor’s mouth, for example; merito-
rious ineffectiveness claims require more
than merely identifying a potential objee-
tion. Boilerplate or undeveloped claims—
such as the numerous skeletal claims in
text, in footnote, and in bullet point in-
cluded in the Brief in this case—are frivo-
lous beyond question. Na party can con-
ceivably expect to prevail upon a claim
identified only in the sbstract, without ex-
planation, development, context, and legal
argument.  See McCoy v. Court of Ap-
peals, 486 U.S. 429, 436, 108 S.Ct. 1895,
100 L.Ed.2d 440 (1988) (“[a] lawyer ...
has no duty, indeed no'right, to pester a
court with frivolous arguments, which is to
say arguments that -cannot conceivably
persuade the court....”) (quotation omit-
ted), accord Smith v Pennsylvania Bd.
of Probation and Parole, 524 Pa. 500, 574
A2d 558, 563 (1990). . The fact that the
case is a capital one, and that the FCDO
seeks to impede the death penalty to in-
dulge its private political viewpoint, does
1ot allow officers of the Court to abuse or
pester the Court with frivolous claims,

Chimiel, 30 A3d at 1191

Maoreover, the FCDO briefing abuse in
this ease is not atypical. Take, as a second
example, Commonwealth v. Roney, 587
CAP, which was included in the list ap-
pended to the FCDO’s mendacious federal
motion in- Dougherty. The Roney appeal
has since been decided, In my Concurring
Opinion in Roney, I ‘deseribed the abuses
in the FCDO's initial brief, as well as the
delay its litigation agenda caused in that
case, as follows:

This appeal was pending when Spotz
was decided, alveady having been
briefed and submittéd. Soon after Spoiz
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was decided, however, this Court acted
upon the fact that the FCDO brief in
this case was abusive in the same fash-
ion as the Spoiz brief had been. Thus,
by per curiam order, the Court directed
that a conforming brief be filed:
AND NOW, this 9th day of June,
2011, upon review of the briefs in this
submitted capital PCRA appeal, the
Court has determined that counsel for
Appellant [the FCDO] have filed a
brief that does not conform with the
Pennsylvania Rules of Appellate Pro-
cedure,
The non-conforming brief does not
contain a Statement of the Case, the
inclusion of which is described and is
mandatory, pursuant to PaR.AP.
2111(a)5) and PaR.AP. 2117, In
addition, while purporting to raise
thirteen issues, in actuality, by con-
servative count, the brief raises over
seventy issues, many of which are un-
developed. Further, counsel have
burdened the Court with seventy-
eight single-spaced footnotes, many of
which purport to raise substantive ar-
guments. Accordingly, the indul-
gence of the Prothonotary’s May 4,
2010 administrative order granting
leave to file a brief in excess of page
limitation set forth in PaR.AP,
2136(a)(1) having been abused, that
order is hereby VACATED.
The Prothonotary is to return the Ini-
tial Brief for Appellant, along with the
Appendix of Initial Brief of Appellant,
to counsel for Appellant to file a brief
conforming to the Rules of Appellate
Procedure within thirty days of this
order.... Page limitations will be
atrietly enforced, and substantive ar-
guments and sub-arguments are not
to be set forth in footnotes or other
compressed texts such as block quota-
tions or single-spaced bullet points.
Such practices facilitate violation of

the restrictions on the length of briefs,
and arguments set forth in such fash-
ion will not be considered.

QOrder, 6/911.

The Court’s decision today, by a Ma-
jority Opinion in excess of seventy
pages, is in response to the conforming
briefs we directed in the wake of Spotz.

It is also notable, given the FCDO'B
claims respeeting delay in capital cases,
that before filing its initial brief here,
the FCDO requested seven extensions
of time, including three requests for-
warded after a directive that no further
extensions would be granted. Those
seven requests alone cansed over seven
months of delay. In all but the last of
its extension requests, the FCDO cited
to its workload, including its workload in
state PCRA matters. Since the FCDO's
“yoluntary” activities involving first-peti-
tion capital PCRA matters are not by
way of federal court appointment, every
delay occasioned by the organization due
to manpower or workload is chargeable
to the FCDQ's extensive private agenda
in state court which, it is apparent, in-
cludes strategic delay. In the future,
unless the FCDO is acting pursuant to
explicit federal court appeintment and
authority to pursue an initial PCRA pe-
tition, I would not accept FCDO work-
load a8 a relevant orlegitimate basis for
delay in the PCRA courts, or on appeal
in this Court. : :

Commonwealth v. Roney, — Pa. —— 79
A.3d 595, 647 (2013) (Castille, C.J., concur-
ring). - R

The FCDO claims that the defendant’s
federsl constitutional claims must be ex-
hausted in state eourt in order to pursue
the same claims on subsequent federal ka-
beas review, if any such review should
occur, Ilgnoring that feders] habeas re-
view is not the primary or exclusive focus
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of state court litigation, that collateral
point is true enough, But, the federal
exhaustion requirement does not mean
that all possible claims (federal and state)
must, may or should be presented in an
appeal to the Commonwealth's highest
Court; and it certainly does not mean that
all conceivable claims must be listed, even
if only in vague, conclusory, skeletal or
unintelligible fashion. To the contrary,
the federal habexs exhaustion doctrine re-
quires a fair presentation of federal
claims to state courts. “Just as the State
must afford the petitioner a full and fair
hearing on his federal claim, so must the
petitioner afford the State a full and fair
opportunity to resolve the claim on the
merits.” Keeney v Tamoyo-Reyes, 504
US. 1, 10, 112 8.Ct. 1715, 118 L.Ed.2d 818
(1992). Deliberately abusing 2 state’s
highest court with a list of bald asser-
tions—as the FCDO deliberately did
here—does not fairly articulate federal
claims. A boilerplate declaration with a
footnote containing umexplained citations
does rot fairly present and properly ex-
haust a federal claim. Rather, the tactie
abuses and pesters the state court. And,
nothing in the federal exhaustion require-
ment snthorizes lawyers to ignore or sub-
vert state court briefing rules and specific
court orders governing the content, form,
and length of briefs,

One additional fact—conveniently not
addressed by the FCDO—makes clear just
how_deliberately abusive the FCDO Brief
was in this case. The FCDO initially re-
quested leave to file & brief of 137 pages in
length—twice the authorized maximum,
The request was largely boilerplate, appar-
ently borrowed from a template where the
request was to accept a brief of 100 pages.

24. At one point, the FCDO asserts that my
“complaint’’ appears to be more about the
sheer number of claims rather “than the man-
ner in which they are briefed.” Motion, 29,
This is deliberate nonsense; my Concurring
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Thus, where the number “100” appesred in
typeface, FCDO counsel crossed it out and
seribbled in, “187.” This effort led to the
following contradictory assertion concern-
ing what this Court “routinely sccepts:”
Because of these considerations, Appel-
lee’s [si¢] brief necessitated additional
pages. The brief,” however, has heen
edited to under 100 [“100” crossed-out
and “137" handwritten in] pages, pursu-
ant to this Court's usual policy in capital
cases of accepting briefs of 100 pages or
less. ... This Court has routinely grant-
ed such requests in capital cases, where
the brief did not exceed 100 [“100”
erossed-out and “137" handwritten in]
pages.
Motion, 5/29/09, 1110, 12, This Court, has
never routinely allowed “137 page” briefs
in capital cases, and the Court apecifically
denied the cut-and-paste request heve,
leaving the FCDO with a’ still-indulgent
authorization to file a brief of 100 pages.
It is apparvent that the Brief ultimately
filed represented the FCDO's deliberate
flouting of a specific order rejecting a 137-
page brief. Rather than comply with a
Court order, the FCDO abused the Court,
dispensing with a statement of the case,
and jamming non-developed issues into
bullet points and footnotes. This FCDO
Brief is simply indefensible, which ne
doubt explains why the FCDO’s instant
ohjection is vague, generic, and ultimately

gontemptuous ™

The FCDO next attempts to justify the
number and “quality” of the claims it
“priefed” by citing standards it says are
established by the ABA. The FCDO then
argues that my “misperception” concern-
ing the proper role of capital PCRA de-

Opinion plainly expressed concern with the
manner of presenting and developing the
claims, as well as: the abusive number of
claims, and the blatant violations of the brief-
ing rules,
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fense counsel is proven by consultation of
the ABA’s 2003 “Guidelines for the Ap-
pointment and Performance of Defense
Counsel in Death Penalty Cases.” See 81
Hofstra L.Rev. 913 (2003). The FCDO
says that it takes its “approach to capital
representation” from the 2008 ABA Guide-
lines. The FCDO argues that it would be
easy to comply with briefing rules if the
FCDO “raised only two or three claims in
each brief,” but “it would be ethically im-
proper for the FCDO to ‘winnow’ claims in
that fashion” in a capital PCRA appesl.
Rather, the FCDO states, it believes it has
“gn ethical duty to raise and exhaust
claims on behalf of our clients.” The
FCDO adds that its decision to raise innu-
merable claims follows the ABA's prefer-
ence, which urges capital collateral counsel
to litigate all “arguably meritoricus” claims
and to beware that winnowing issues “can
have fatal consequences.” Motion, 6, 29,
guoting ABA Guidelines. This argument
does not begin to excuse the abuses and
excesses in the FCDO Brief here or in its
capital litigation agenda generally, In-
deed, the fact that the FCDO admits that
its agenda in Pennsylvania cases follows
this approach as a matter of routine is
reason enough to remove it from all Penn-
sylvania capital cases.

First, the FCDO’s gbuses in briefing
here did not arise from the difficulty of
raising four or five issues, rather than two
or three, The FCDO raised over seventy
issues or sub-issues. Second, the implied
notion that the FCDO’s asserted “ethical
duty” to raise all claims is an excuse to
fiout briefing rules, and specific briefing
orders from the Court, obviously is frivo-
lous. FCDO lawyers—like all lawyers—
are obligated to obey court rules and ox-
ders, and to conform their strategies and
agendas to that ethical reality, If the
FCDO thinks that a state court briefing
tule or court ruling violates the federal
Constitution, the FCDO should be frank

and raise and articulate that claim. But,
the fact that a reasonable rule or ruling
impedes the FCDO’s. agenda does not
grant the organization license tg_contermp-
tuously flout both the restriction and the
Court.

Finally, general guidelines and prefer-
ences expressed by the ABA, or by any
other private organization for that matter
(including the FCDQ), obviously cannot
justify any lawyer in ignoring court rules

and rulings and then filing an abusive

brief, littered with frivolous claims. The

FCDO appears to suggest that the ABA
would approve the abusive brief it filed
here; I certainly hope that would not be
the case. But, the ABA’s approval, or its.
disapproval of the FCDO’s conduct, is ir-
velevant. The conduct of counsel in capital
PCRA matters is not governed by the
opinions and suggestions of the ABA gen-
erally, or of the subcommitiee that offered
its idiosyncratic view on capital litigation—
or by any other private group. No rele-
vant governmental entity has delegated
authority to the ABA or to any other
group respecting the appropriate manner
of litigating criminal cases generally, or
capital PCRA matters explicitly. Indeed,
this {s the ABA’s own understanding. Seg,
e.g., Brief of the ABA as Amicus Curice in
Martinez v. Ryan, 566.U.8. ——, 182 S.Ct.
1309, 182 L.Bd.2d 272 (2012), at *3 (“The
ABA Standards do not provide per se rules
or a checklist for judicial evaluation of
attorney performance, nor do they purport
to establish the constitutional baseline for
effective assistance ‘of counsel”). The
practice of law in Pennsylvania is subject
to the standards of the Supreme Court of
Pennsylvania, The'. FCDOQ’'s lawyers
should take heed that. their oath of office
obliges them to “support, obey and defend
the Constitution of the United States and
the Constitution of this Commonwealth;”
to “discharge the duties of [their] office
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with fidelity, as well to the court as to
the client;” and to “use no falsehood, nar
delay the cause of any person for lucre or
for malice.” 42 Pa.C.S. § 2622 (emphasis
supplied}.

Justice Samuel A. Alito, Jr., addressed
the limited, tangential relevance of the
ABA’s 2003 Guidelines as follows:

I join the Court's per curimm opinion
but emphasize my understanding that
the opinion in no way suggests that the
American Bar Assoclation’s Guidelines
for the Appointment and Performance of
Defense Counsel in Death Penalty Cases
(vev. ed. 2008) (2003 Guidelines or ABA
Guidelines) have special relevance in de-
termining whether in attorney's per-
formance meets the stendard required
by the Sixth Amendment. The ABAisa
venerable organization with a history of
service to the bar, but it is, after all, a
private group with limited membership,
The views of the associations members,
not to mention the views of the members
of the advisory committee that formulat~
ed the 2003 Guidelines, do not necessari-
ly reflect the views of the American bar
as a whole. It is the responsibility of
the courts to determine the nature of
the work that a defense attorney must
do in a capital case in order to meet the
obligations imposed by the Constitution,
and I see no reason why the ABA
Guidelines should be given a privileged
position in making that determination.

Bobby v. Van Hook, 558 U.S. at 13-14, 13¢
8.Ct. 13 (Alito, J., concurring).

1 expressed a similar view the year be-

fore Van Hook:

1 realize that Strickland [v. Washing-
ton, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984)] and later cases re-
for to American Bar Association-promul-
gated standards as guides for evaluating
the reasonableness of attorney perform-
ance respecting mitigation investiga-

tions. .. . However, I would be wary of
going too far with such observations,
absent evaluation and adoption of such
commands by those in anthority in
Penngylvania, or an express command
along those lines from the High Court.
Moreover, the Court has recognized that
applicability of the standerds may be
subject to dispute.... Of course, the
ABA does much good work to advance
the cause of justice. In recent years,
however, the ABA has chosen to be a
very active voice, almost invariably on
the defense side, in crifinal and partieu-
larly capital matters, Its activism in
this regard has been pronounced enough
to lead many prosecutors away from the
organization, Notwithstanding the good
work and dedication of the ABA gener-
ally, and its prestige, in this instance at
least, I would keep in mind that iis
suggestions are those of a private organ-
ization, not answerable to the people’s
volce or purse, offering one view, which
does not necesssrily account for the
views of all with front-line experience in
these matters.

Commonwealth v, Gibson, 597 Pa, 402, 951
A.2d 1110, 1155 n. 10 (2008) (Castille, C.J.,
joined by McCaffery; J., concurring). See
also Commonwealth v Wright, 599 Pa.
270, 961. A.2d 119, 132 (2008) (“Appellant
notes the [ABA] guidelines recommend
two qualified triel atforneys should repre-
sent the defendant iri ‘death penalty cases.
This Court has never endorsed or adopted
the ABA guidelines in full. We do not do
go now. Appointment of additional counsel
is not a right; it is within the trial court’s
discretion.™),

This view is not an outlier. The unani-
mous U.S. Supreme Court in Van Hook
addressed at some length the limited rele-
vance of the ABA Guidelines in identifying
practice norms, and thus the inability of
the ABA’s opinions to serve as 2 basis to
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assess attorney performance. In the pro-
cess, the Court noted the stark difference
in the “detailed prescriptions” found in the
ABA’s totally reworked 2003 approach,
which covered some 131 pages (perhaps
reflecting both the ABA's emerging oppo-
sitional stance on capital punishment as
well ag the oppositional orientation of the
advisory committee that drafted the new
guidelines, see 31 Hofstra L. Rev. at 914
(listing affiliations of members of advisory
Committee)), as ecompared to its simpler,
more neutral, previous Guidelines. The
High Court also criticized the 2003 Guide-
lines because of their lack of flexibility and
warned courts against treating the ABA's
revamped private views as “inexorable
commands™:

The Sixth Amendment entitles crim-
inal defendants to the “‘effective as-
sistance of counsel' —that is, repre-
sentation that does not fall “below an
objective standard of reasonableness”
in light of “prevailing professional
norms.”  Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 80
L.Ed2d 674 (1984) (quoting McMann
v. Richardson, 397 U.S. 759, 771, n.
14, 90 S.Ct. 1441, 25 LEd2d 763
(1970)). That standard is necessarily
a general one, “No particular set of
detailed rules for counsels conduct
can satisfactorily take account of the
variety of circumstances faced by de-
fense counsel or the range of legiti-
mate decisions regarding bow best to
represent a criminal defendant.” 466
U.S. at 688689, 104 S.Ct. 2052, Re-
statements of professional standards,
we have recognized, can be useful as
“guides” to what reasonableness en-
tails, but only to the extent they de-
seribe the professional norms prevail-
ing when the representation took
place. Id, at 688, 104 8.Ct. 2052,

The Sixth Circuit ignored this limiting
principle, relying on ABA guidelines an-

nounced 18 years after Van Hook went
to trial. See 560 F.3d, at £26-528 (quot-
ing ABA Guidelines for the Appointment
and Performance of Defense Counsel in
Death Penalty Cases. 10.7, comment, pp.
81-83 (rev. ed.2008)), The ABA stan-
dards in effect in 1985 deseribed defense
counsels duty to investigate both the
merits and mitigating circumstances in
general terms: “It is the duty of the
lawyer to conduct a prompt investigation
of the circumstances of the case and to
explore all avenues leading to facts rele-
vant to the merits of the case and the
penalty in the event of conviction” 1
ABA Standards for Criminal Justice 4~
41, p. 4-83 (2d ed: 1980). The accompa-
nying two-page commentary noted that
defense counsel have “a substantial and
important role to perform in raising mit-
igating factors,” and that “[{information
concerning the defendant’s background,
education, employment record, mental
and emotional stability, family relation-
ships, and the like, ‘will be relevant, as
will mitigating circurnstances surround-
ing the commission of the offense itself.”
Id., at 4-55.

Quite different -are the ABA's 181~
page “Guidelines” for capital defense
counsel, published in 2008, on which the
Sixth Circuit relied. Those directives
expanded what had been (in the 1980
Standards) a broad outline of defense
counsel's duties in all eriminal cases into
detailed prescriptions for legal represen-
tation of capital defendants. They dis-
cuss the duty to. investigate mitigating
evidence in exhaustive detail, speeifying
what attorneys should look for, where to
look, and when to begin. See ABA
Guidelines 10.7, .comment, at 80-86.
They include, for example, the require-
ment that couns‘e’,l’s investigation cover
every period of the defendant’s life from
“the moment of conception,” i, at 81,
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and that counsel contact “virtually ev-
eryone ... who knew [the defendant}
and his family” and obtain records “con-
cerning not only the client, but also his
parents, grandparents, siblings, and chil-
dren,” id,, 2t 83. Judging counsel’s con-
duct in the 1980’s on the basis of these
2003 Guidelines—without even pausing
to consider whether they reflected the
prevailing professional practice at the
time of the trial—was error.

To make matters worse, the Court of
Appeals (following Circuit precedent)
“treated the ABA’s 2003 Guidelines not
merely as evidence of what reasonably
diligent attorneys would do, but as inex-
orable commands with which all capital
defense counsel “‘must fully comply.’”
560 F.3d at 526. ... Strickland stressed,
however, that “American Bar Associa-
tion atandards and the Iike” are “only
guides” to what reasonableness means,
not its definition. 466 1.8, at 688, 104
S.Ct. 2052, We have since regarded
them as such.FN ! See Wiggins v. Smith,
539 U.S. 510, 524, 123 S.Ct. 2627, 156
L.Ed2d 471 (2003), What we have said
of state requirements is o fortiori true
of standards set by private organiza-
tions: “[Whhile States are free to impose
whatever specific rules they see fit to
ensure that criminal defendants are well
represented, we have held that the Fed-
eral Constitution imposes one general
requirement; that counsel make objec-
tively reasonable choices.” Roe .
Flores-Ortega, 528 U.S, 470, 479, 120
8.Ct, 1029, 145 L.Ed.2d 985 (2000).

FN 1.The narrow grounds for our opinion
should not be regarded as accepting the legit-
imacy of a less categorical use of the Guide-
lines to evaluate post-2003 representation.
For that to be proper, the Guidelines must
reflect “[plrevailing norms of practice,”
Serickland, 466 U.S. at 688, 104 5.Ct. 2052,
and “standard practice,” Wiggins v. Smith,
539 (.S. 510, 524, 123 8.Ct 2527, 156
L.Ed.2d 471 (2003), and must not be so de-
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tailed that they would “interfere with the
constitutionally protected independence of
counsel and restrict the wide latitude counsel
must have in making tactical decisions,”
Strickland, supra, at 689, 104 S.Ct, 2052. We
express no views on whether the 2003 Guide-
lines meet these criteria.

Van Hook, 558 U.8. at 7-9, 130 S.Ct, 13.
Accord Cullen v. Pinholster, — Us8.
— - —, 181 S.Ct. 1388, 1407, 179
LEd2d 557 (2011) -(identifying proper
Stricklond measure as “the standard of
professional competence in capital cases
that prevailed in Los Angeles in 1984” (the
time and place of trial); noting also rele-
vance of whether strategy employed was
one in use by defense bar at relevant
time).

In short, the Constitutions (state and
federal), the Rules of Professional Conduct
established by this Court, and norms and
standards of practice, which respect the
wide latitude afforded counsel, are the
proper measure of -counsel's “gthieal
duties,” not the opinions or preferences of
private groups, answetable to a different
agenda. Advoeacy that is both effective
and ethical in eapital PCRA appeals is
little different thdn advocacy in any other
appeal: counsel must act ethically, follow
the rules and obey. court orders, and
should foeus on strong claims. Counsel
should never ltter a PCRA petition or
brief, and thereby “pester” any court, with
limitless weaker claims and sub-claims—
much less undeveloped or fragmentary
claims. Contrary to the erroneous private
views of the FCDO, “[tthe law does not
require counsel to raise every available
nonfrivolous defense.” Knowles v. Mir-
sayance, 556 U.S. 111, 127, 129 §.Ct, 1411,
178 L.Ed2d 251 (2009), citing Jones v.
Barnes, 463 U.S. 745, 751, 108 S.Ct. 3308,
77 LEd.2d 987 (1983); accord Jonas, 463
US. at 751-52, 103 S.Ct. 3308 (“experi-
enced advocates since time beyond memo-
ry emphasized the importance of winnow-
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ing out weaker arguments on appeal and
focusing on one central issue if possible, or
at most on a few key issues”); id. at 754,
103 S.Ct. 3308 (“For judges to second-
guess reasonable professional judgments
and impose on appointed counsel & duty to
raise every colorable claim suggested by a
client would disservice the very goal of
vigorous and effective advocacy.”). Thus,
“gthical and diligent counsel may winnow
the available claims so a8 to maximize the
likelihood of obtaining relief.” In re Reno,
146 Cal.Rptr.3d 297, 283 P.3d at 1212 (cit~
ing Jones). And, there are simply no
circumstances that allow counsel to delib-
erately flout briefing rules and rulings
merely to add more claims to_gbuse, an
appellate court, exhaust its time and re-
sources, foster delay, and manufacture a

platform to file the sort of scurrilous

claims the FCDO forwarded in, for exam-
ple, Dougherty and Abdul-Salgam. Yet,

that is precisely, what the FCDO has done
_in this case, not enly with its inexcusably
gbusive brief, but with this frivolous and

disinEenuous Mation, which refuses to take
responsibility for multiple, obvious ethieal
_derelictions.

The California Supreme Court in Reno
well exprossed the proper balance. After
summarizing the Van Hook Court's eriti-
cism of reliance upon the private opinions
powering the 2008 ABA Guidelines, the
Reno court noted:

We agree with the high court's char-
acterization of the ABA Guidelines.
California, consistent with federal law,
requires that counsel—including in capi-
tal cases—make objectively reasonable
choices according to prevailing profes-
sional norms. ... To the extent petition-
er relies on the ABA Guidelines’ di-
rectives that “[plost-conviction counsel
should seek to litigate all issues, wheth-
er or not previously presented” (ABA
Guidelines, guideline 10.15.1(C), italies
added), and that counsel is required to

preserve “‘any and all conceivable er-
rors'” (ABA Quidelines, p. 87, italics
added), to justify his position that post-
conviction counsel in capital cases is eth-
ically bound to raise defaulted claims in
an exhaustion petition, we reject the
point because the ABA Guidelines re-
quire much more of counsel than is re-
quired by state and federal law govern-
ing ineffective assistance of counsel,

146 Cal.Rptr.3d 297, 283 P.3d at 1218 (cita-
tions omitted). See id, 146 Cal.Rptr.3d
297, 283 P.3d at 1214 (“The ABA Guide-
lines thus recommend -a higher level of
rigor than does this ‘court or the United
States Constitution.,”), ==

In short; the FCDO's generic and una-
pologetic defense of its abusive briefing
approach in capital PCRA appeals where it
has injected itself as counsel in pursuit of
its private agends, premised upon the pri-
vate preferences reflected in the 2003 ABA
Guidelines, provides zero justification for
the Brief it filed and the briefing order it
contemptuously flouted in this case. Thus,
the FCDO's current complaint provides no
basis for the withdrawal of my Coneurring
Opinion on grounds that I, rather than the
FCDO, “misperceive” the “proper” role of
eapital PCRA counsel. The actual govern-
ing principle for ethical capital PCRA
counsel is to make reasonable cholces in
determining which issues to pursue, 80 a8
not to pester the court and cause delay
just for the seke of delay; to candidly
acknowledge governing law; and to file
professionsl pleadings ' that conform to
court rules, court rulings, and the actual
ethical standards governing our profession.
Legitimate representation, however zesl-
ous, does not embrace a scorched earth
poliey of listing all possible claims, devel-
oping them erratieally or not at all, flout-
ing court rulings, seeking to manipulate
procedural defaults, placing the burden
upon the Court to drop all other matters in
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an attempt to decipher the Brief, and then
further wasting the Court's time and re-
sources when gthical lapses are noted. The
governing standard does not encompass,
require, or approve inundation of the
PCRA courts, or of this Court on appeal,
with undeyveloped claims and sub-claims, or
other _abjectly frivolous claims. No good
lawyer would do this; unless a private
agenda was at work.

C. -FCDO Agendo -

I turn next to the FCDO’s complaint
that my Concurring Opinion eomments on
the burden its global litigation agenda in
capital cases has placed upon Pennsylvanis
courts. The FCDO declares that it has no
such agenda. However, the legitimacy of
that position is tied to the FCDO's prof-
fered justifieation for its manner of litiga-
tion, including its disingenuous stances
that frivolous claimg are not objectively
measurable, that it is ethically required to
raise all non-frivolous claims, and that its
ethical duties justify it in flouting briefiig
rules and Court orders. I have already
addressed these mistaken notions. More-
over, it bears repesting that the FCDO,
despite burdening the Court with this Mo-
tion, never atterpts to defend the actual
Brief it filed in this case except through
generie, and mistaken, assertions. The
FCDO's manner of litigation unguestion-
ably has caused substantial delay; and has
required an unwarranted commitment of
the Court’s resources to wade through
multiple, abusive pleadings. -

It also warrants emphasis that the
FCDO does not just abuse this Court with
its seorched-earth private kitigation agenda
in capital cases; it gratuitously overtaxes
the trial courts as well, as I explained in
my Concurring Opinion detailing the ex.
gessive, sbusive FCDO effort here. At the
outset of this Opinion, I quoted the trial
court’s opinion in Commonwealth v. Ei-
chinger, 667 CAP, detailing a similar ef-

99 ATLANTIC REPORTER, 3d SERIES

fort. Judge Carpenter’s opinion noted, in-
ter alia, that:

This case has caused me to reasonably
question where the line exists between a
zealous defense and an agenda-driven
litigation strategy, such as the budget-
breaking resource-breaking strategy on
display in this case. - Here, the cost to
the peaple and to the trial Court was
very high. This Court had to devote
twenty two full and partial days to hear-
ings. To carry out the daily business of
this Court visiting Senior Judges were
brought in, The District Attorney’s cap-
ital litigation budget had to have been
impacted. With seemingly unlimited ac-
cess to funding, the Federal Defender
came with two or three attorneys, and
vsually two assistants. They flew in
witnesses from around the Country.
Additionally, they raised overlapping is-
sues, issues that were previously litigat-
ed, and issues that were contrary to
Pennsylvania Supreme Court holdings
or otherwise lacked merit.

Opinion, Carpenter, J., July 25, 2012, at 1~
2,

Furthermore, laying aside the diversion
of federal funds to support the FCDO's
“private” activities in Pennsylvania capital
cases, the FCD(O’s own description of its
basis for appearing in Pennsylvania cases
without court appeintment or other au-
thorization corroborates that it acts in
pursuit of a private agenda. The FCDO
has not. been retained by the scores of
indigent capital defendants it has been
representing with federal resources. In-
stead, the FCDQ embarked upon a delib-
erate course to secure for itself the state-
wide role of primary counsel for capital
PCRA petitioners through some form of
private, “volunteer” arrangements with in-
dividual defendants.  -An agenda involving
such srrangements. invites abuse, and this
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case demonstrates how that can entail
sbugive briefing.

No court appointed the FCDO to assist
appellant in filing his PCRA petition. Ap-
pellant either asked the FCDO to assist
him or the FCDO solicited appellant, offer-
ing its “free” services and ability to deploy
vast federal resources in state court, and
he agreed. Lawyers owe competing
duties: to their clients primarily, but they
are also constrained by core ethical duties
to the court, This reality can create ten-
sions in any criminal case, especially with
difficult clients, and the stakes are higher
in capital cases, Nevertheless, no lawyer
is suthorized to abuse a court, by raising
frivolous claims, or flouting a court brief-
ing order, to appease a client. In some
cases, the lawyer must stand up to the
client, or the client must pursue his own
cause.

A client who disagrees with his lawyer
can fire the lawyer, if he is retained; or
seek new counsel, if the lawyer is appoint~
ed; or seek appointed counsel, if he is
indigent and the lawyer is a “volunteer”
“private” lawyer; or he can represent him-
gelf, if he cannot ctherwise be satisfied, A
eriminal defendant, like citizens generally,
has a right to self-representation, even if
his lawyer thinks self-representation is a

25. A more recent report of the FCDO's in-
volvement in the unauthorized representation
of a Pennsylvania capital defendant involves
Ballard v. Penusylvania, — US. —, 134
§.Ct. 2842, — L.Ed.2d — (2014) (per cu-
viam ovder denying certiorari from this
Court’s affirmance of judgment of sentence of
death). In addition to denying certiorari, the
U.S. Supreme Court directed the lawyer who
filed the petition in Ballard, Marc Bookman
of the Atlantic Center for Capital Representa-
tion, to respond to a letter from Ballard him-
self. That letter claimed that Attorney Book-
man's certiorari filing on Ballard’s behalf was
unauthorized, that he did not wish 1o appeal,
and that the filing was the product of the
FCDQ's attempt “'to secure themselves as ‘at-
torney's of record’ s as to circumvent having
to obtain my authorization.” 1 have noted

bad idea; and he eertainly has a right to
refuse the unwanted assistance of non-
retained, non-appointed, “volunteer” “pri-
vate” federal lawyers pursuing their own
agenda. But, none of these scenarios ever
authorize an officer of the court—retained,
appointed, or volunteer—to abuse and bur-
den the court, whether to indulge the
client or for any other reason. General
questions of ethics aside, the only lawyer
who would have difficulty navigating these
ghoals is one who decides that remaining
in the case at all costs is the prime di-
rective. And, that is where the FCDO’s
special politieal agenda comes in: not only
is the FCDO obviously willing to abuse the
court to keep its client happy—which is
even in question here (as explained in-
fra)—but the FCDO has demonstrated in
multiple cases the lerigths to which it will
go to remain in a cgse against its client’s
wishes, as I noted in my Concurring Opin-
ion, Spotz, 18 A3d at 339 (Castille, C.J.,
coneurring, joined by MeCaffery, J.) (dis-
cussing, inter alia, Commonwealth v, Ali,
608 Pa. 71, 10 A.3d 282, 290 (2010); Cowm-
monawealth v, Saranchak, 570 Pa. 521, 810
A2d 1197, 1198 (2002); and. Common-
wealth v. Sam, 597 Pa. 523, 952 A.2d 565
(2008)).%

above, in the discussion of the FCDO's “ami-
cus "' work on behalf of Mexico in Common-
wealth v. Padilla, Attorney Bookman's close
relationship with the FCDO.

Attorney Bookman responded by letter dat-
ed July 8, 2014, corroborating the FCDO role
and admitting he never met with Ballard.
Attorney Bookman stated that after Ballard’s
direct appeal was decided he was approached
by an attorney with the FCDO, whom Book-
man did not name, and who claimed Ballard
had asked the FCDO “to find him an attorney
to file a Petition for a Writ of Certiorari” and
Bookman "agreed to do so.”” The FCDO had
never been appointed ' to represent Ballard.
Attorney Bookman did, not claim that he ever
spoke with Ballard himself, or with Ballard’s
court-appointed counsel. The Northampton
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Lawyeris operating pursuant to a perva-
sive private agenda in capital cases can
cause other mischief, ag well. Pennsylva-
nia has a policy against “hybrid” represen-
tation, that is, we typically do not consider
the merits of pro se briefs or motions filed
by counseled defendants. See Common-
wealth v. Reid, 537 Pa. 167, 642 A.2d 453,
462 (1994); Commonwealth v Bllis, 534
Pa. 176, 626 A.2d 1187, 1140 (1993). This
system assumes honest and responsible
lawyers. When a court receives pro se
communications from a represented client,
it ordinarily waits for the lawyer to re-
spond or act, albeit courts obviously retain
the discretion to direct counsel to respond.
Lawyers with agendas in tension with the
wishes of their clients, however, may game
this arrangement to act contrary to the
wishes of their clients, So, for example, in
this case, appellant sent a letier to the
Supreme Court Prothonotary, dated Janu-
ary 4, 2012 (stamped received on January
9, 2012), relating the following (bold em-
phasis added);

Dear Prothonotary:

I am a death row inmate. I have 2
capital appeals pending before this court
[576 CAP and 610 CAP). I want to waive
those appeals. I do not know my case
numbers and my lawyers will not file

County District Attorney’s Office responded
by attaching a letter from Ballard's court-
appointed counsel, which related that: coun-
sel received a telephone call from an FCDO
lawyer, offering that he knew someone who
might be willing to file a cerriarari petition for
Ballard, and asking 10 see materials relating
to the case; counsel wrote to Ballard, who
responded that he wanted no further appeals
and that counsel was not to provide materials
to any third party; counsel advised the FCDO
lawyer of Ballard's directions and wishes; the
FCDO lawyer nevertheless said his office
“will take it from here and speak directly with
[Ballard] about the appeal;” and, aker the
certiorari petition was filed by Attorney Book-
man, Ballard called counsel, asked wha
Bookmsn was, and advised that the FCDO
had attempted to speak with him, but he told
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this waiver for me, Please, I beg of
yau, please file this letter into the record
and present it to the judge so that I can
be executed.

Thank you for your kindness and mercy.
Sincerely,

/sf

Mark Spotz

The same day, appellant directed a sepa-
rate letter, addressed to myself, with a
“Re"” line entitled “WAIVER OF CAPI-
TAL CASE. APPEALS,” stating that he
“should have been executed a long time
ago,” no longer wished to pursue his ap-
peal, and saying “allow no one to inter-
fere” The letter is courtesy copied to
three FCDO lawyers.

The FCDO has filed no motions in light
of these pro se communications, and ac-
cording to appellant at least, refused to do
so, against his wishes® If the appeals
were not already conclided, remand would
be required to ensure that appellant’s ex-
pressed cause is pursued, and not a con-
trary private agenda of the FCDO.

There is a documented, earlier tension
between the FCDO and appellant. On
Novembher 18, 2008, appellant filed a pro se
petition to remove the FCDO and to allow

the FCDO he did not want to appeal. Ballard
also then filed his pro se letter with the U.S.
Supreme Court, complaining about the FCDO
and Attorney Bookman pursuing the unautho-
rized certiorari petition: -

By order dated August 11, 2014, the Supreme
Court referred the letters from Ballard, Attor-
ney Bookman and the District Attorney to the
Disciplinary Board of the Supreme Court of
Pennsylvania “for any investigation or action
it finds appropriate.”

26. The FCDO's Withdrawal pleading did not
encompass the pending reargument petition;
and, as noted, the FCDO apparently has used
the pendency of the reargument petition to
continue delaying appellant’s federal habeas
proceedings.
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him to proceed pro se on PCRA appeal.
Appellant alleged that there were claims
he had made counsel aware of, but that
counsel had not raised below. Appellant
said that if the FCDO “is not going to fully
litigate all meritorious issues on appeal,
which they have failed to do,” then appel-
lant would prefer to represent himself, as
was his right. Five months later, appel-
lant withdrew the Motion, stating that he
had since met with counsel in person and
spolen to counsel over the telephene, Ap-
pellant stated that, “I do not want to pro-
ceed pro se. I want to be represented by
current counsel, but I want counsel to
raise all available issues” Motion,
3/10/09, 1 4 {emphasis supplied).

This circumstance may explain why the
FCDO would file something so _blatantly

contemptuous as the Brief in this case,
after the Court had specifically denied the
request to file the 187-page brief it initial-
ly prepared. The FCDO apparently de-
termined that it had to make its “client”
happy, even if it meant abusing the Court,
5o that the FCDO could remain in the
cage; the FCDO's “stay in the case at all
costs” agenda trumped its core ethical obli-
gations to the Court. This cireumstance
does not happen absent the dynamie of the
federally-financed FCDO “volunteering”
“its “private” services to clients who are not
obliged to accept the offer. All lawyers
without such an agenda properly resist

__demands from a client that require unethi-
¢cal conduct. But, a lawyer or organization
with a political agenda to remain in 2
case—indeed, in all capital cases at all
costs—but subject to being “fired” by the
client, is tempted by a different caleulus,
It appears that the FCDO indulged that
temptation here, simply ignoring its law-
yers' duties as officers of the Court.
The additional specifics of the FCDO’s
agenda are shrouded in the mystery of its
hybrid status, the precise extent of its

involvement in Pennsylvania capital cases,
the true extent of ita past and present
diversion of federal funds, its relationship
to the AO and the federal courts when it
engages in so-called “private” state court
litigation, and the actual manner in which
it has managed to mdnopolize Pennsylva-
nia eapital cases without answering to any
legitimate authority. The FCDO’s strate-

gic refusal to be candid—to, in the words’

of our order in Mitchell, take the modest
step of “demonatratfing] that its actions
here were all privately financed, and con-
vincingly attest that this will remain the
case going forward”—combined with its
self-assumption of the central role of capi-
tal defense in Pennsylvania, requires & re-
sponse from Pennsylvania, and an institu-
tional response from this Court, which I
address in Part VII below. For present
purposes of evaluating the claim that I am
required to withdraw my Cencurring Opin-
ion, the FCDO has alleged nothing to di-
minish the demonstrated, multiple con-
cerns with the obstructionist intention and
effects of its private litigation agenda in
Pennsylvania courts, 'ag revealed by its
conduet in this case; and in many other
cases. -

For all of the above reasons, the FCDO
has identified no reason why I should with-
draw my Concurring Opinion, The re-
quest is denied.

VII. Remedial MeasuresﬂShort Term

In my Concurring Opinion, I made sug-
gestions respecting appellate briefing in
capital PCRA matters, “[tlo curb the
rampant gbuses in this case and other
cases”:

(1) Direct the Supreme Court Prothono-
tary to immediately reinstate a briefing
limit of 70 pages in capital PCRA ap-
peals, with no exceptions absent: (a) a
showing of extraordinary circumstances;
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and (b) the explicit concurrence of the
Commonwealth.

(2) Direct the Supreme Court Prothono-
tary to amend briefing notices to advise
parties that: (a) substantive arguments
and sub-arguments are not to be set
forth in footnotes or other compressed
texts, such as black quotes or single-
spaced bullet points, since such practices
facilitate violation of the restrictions on
the length of briefs; and (b) arguments
set forth in such fashion will not be
considered. I would also refer the mat-
ter to the Appellate Procedural Rules
Comrmittee to recommerd changes to
our Rules to curb these ghuses, includ-
ing: (a) limitations on the number of
words in a brief, such as are found in the
Federal Rules, and (b) required certifi-
cation from counsel that the brief is
compliant.

18 A.34 at 349 (Castille, C.J,, concurring,

joined by MeCaffery and Orie Melvin, JJ.,
on this point), As noted, with the excep-
tion of its eventual admission to diverting
federal funds to support its state court
activities, the FCDO has failed to take
responsibility for its abusive litigation ac-
tivities in Pennsylvania courts, including
its disingenuous and infantile claim that
there was nothing inappropriate in the way
it briefed this appeal and litigated this
case. I have explained why the posture so
assumed has merely compounded the ini-
tial abuse, thus wasting more of the
Court's time and resourees.

Even indulging the fiction that the
FCDO believes what it has said, the Court
has already implemented mesasures along
the lines that I suggested, beginning im-
mediately after the decision in this case.
For example, the Court’s briefing notice in
capital PCRA appeals was amended to
provide that page limitations would be
strictly enforced, that “substantive argu-
ments and sub-arguments are not to be set
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forth in footnotes or other compressed
texts, such as block quotations or single-
spaced bullet points,” and that points set
forth in such a manner would not be con-
sidered. This amendment was a direct
response to FCDO briefing abuses.

Furthermore, the Appellate Court Pro-
cedural Rules Commiittee resporded to the
concerns by proposing revisions to the Ap-
pellate Rules to rein in the kind of gbuses
Tautinely found in FCDO_briefs. ~ These
revisions were approved by the Court in
an order entered on March 27, 2013.
Tracking aspects of the federal rules of
appellate procedure, the revisions set forth
restrictions on the fon‘t'_ size used in briefs,
see Pa.R.AP. 124, and change the method
by which to measure the length of briefs.
See Pa.R.A.P. 2135, ‘A principal brief, for
example, is limited to 14,000 words, unless
the brief- does not exceed thirty pages.
The revised rules also require that counsel
file a certificate of compliance if, for exam-
ple, a principal brief exceeds thirty pages
and is measured by use of the word count
alternative. Id.

The significance of what these changes
they say about FCDO abuses should not
be overlooked, The Court has always had
very flaxible briefing rules, The Court
had no previous occasion to adopt such
explicit rules of limitation, because there
was no need to: the professionalism of
Pennsylvania lawyers resulted in responsi-
ble attorneys generally not, flouting the
flexible rules, And ‘then, the federaliy-
financed FCDQ eame along, in pursuit of
its_private agendg, and contemptuous _of
practice rules. :

Reforms to rein in ‘abuses af the appel-
late level only address the back-end of the
problem. There is also the question of
whether similar reforms should be made to
the Rules of Criminal Procedure governing
PCRA. practice, to ensure that the trial
courts. no longer are overwhelmed with
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prolix and abusive pleadings and amend-
ments. The Court’s Criminal Procedural
Rules Committee has recently published
for public comment proposed revisions to
Rules 905-909 which, if adopted, should
help to rein in abuses. See 44 Pa. Bull. 27
(July 5, 2014).

VIII. Remedial Measures--Long Term

The revelations in this case and in other
pending capital PCRA matters where the
FCDO has involved itself, making clear
that the obstructionist agenda of the
FCDO affects the vast majority all Penn-
sylvania capita} PCRA cases, also make
clear that foundational measures beyond
rewriting briefing and pleading rules are
necessary. . Pennsylvania simply cannot al-
low the FCDO to continue in its self-ap-
pointed but unauthorized, role as default
defense counsel in capital PCRA matters,
employing scorched-earth tactics, designed
to grind capital cases to a halt. The
FCDO should redirect its death penalty
abolitionist energy to the political process,
where it belongs,

Pennsylvania has an obligation in capital
PCRA matters not to subvert the current
law, which allows for capital punishment,
but rather to provide indigent defendants
with trained, competent, ethical, and ap-
propriately compensated counsel, with ae-
cess to necessary support resources. If is
not for some private organization, with a
private agends, and answering to no Penn-
sylvania authority, to assume for itself the
central statewide role of providing defense
services. This would be so even if the
FCDO were not pursuing an obstructionist
agenda, supported with a diversion of fed-
aral taxpayer money.

The picture that has emerged is that the
well-heeled FCDO has managed to insinu-
ate itself into Pennsylvania cases to such
an extent that it now assumes control over
an overwhelming percentage of capital

PCRA cases. Given budgetary constraints
at the state and county level within Penn-
sylvania, and the FCDO’s hloated federal
budget, it is not difficult to see how the
FCDO managed to install itself on a case-
by-case, county-by-county basis. As I not-
ed in my Coneurring Opinion: “The provi-
gion of federally-financed lawyers for state
capital PCRA petitioners appears benign
on its face and welcome; it spares Penn-
sylvania taxpayers the direct expense of
state-appointed counsel” 18 A.3d at 335.
But, I went on to explain:.
[TJhat veneer ignores the reality of the
time lost and the expenses generated in
the face of the resources and litigation
agenda of the [FCDO]. Capital cases,
like criminal cases generally, are highly
individualized. Bach case is invariably
about one defendant and one primary
capital crime; and the defense lawyer
has a duty of zealous advocacy in ad-
vancing his client’s cause, within the eth-
ical limits that govern all Pennsylvania
lawyers, whether they are paid by the
federal government or not. Bui, the
[FCDO] has the rescurces and the luxu-
ry to pursue a more global agends, and
its eonduet to’date strongly suggests
that, if it once engaged in mere legiti-
mate zealous defense of particnlar
clients, it has progressed to the zealous
pursuit of what is difficult to view as
anything but a politital cause: to impede
and sabotage the death penalty in Penn-
sylvania. .
Id

The reality is that the FCDO has delib-
erately overburdened the state courts with
ita resources and tactics, and its tentacles
can be found in other stages of litigation as
well, ineluding amicus work on behalf of
foreign governments and their citizens who
commit murders in the United States, No
Pennsylvania authority has approved this
arrangement, no Penusylvania authority
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oversees the arrangement, and the FCDO
operates in a shroud of secrecy. Neither
Pennsylvania generally, nor this Court
gpecifically, is obliged to sit back and allow
this private group, pursuing a private
agenda, with federal taxpayer funds, em-
ploying obstructionist tactics, to assume
this statewide function. Whatever rela-
tionship the FCDO has with the federal
AQ, when its lawyers appear in state
court, it is only by this Court’s leave, as
members of the Penngylvania bar,

A further concern—one which is a
unique function of the FCDO global agen-
da and its federal funding, expertise and
orientation—must be noted, As detailed
in my Coneurring Opinion, the FCDO
takes tactical stances if cases which are
designed, not just to seek collateral relief
in state court on substantive state and
federal claims while also fairly exhausting
federal claims, but to lay the groundwork
for federal habess positions -designed to
undermine Pennsylvania law, and sover-
eignty, across the board:

A competent appellate lawyer without

a global agenda, intent on having his

client’s issues actually heard on appeal,

would never deliberately ignore a Rule

1925 order [thereby waiving the defen-

dant's claims on appeall. But, the

[FCDO] is finaneced and positioned to

strategize differently and globally. In

Pennsylvania eapital cases, the [FCDO]

routinely argues in federal habeas court

that various Pennsylvania procedural de-
fanlt rules are arbitrarily applied, and
therefore should be ignored. The re-
ward, if the federal court sccepts the
argument, is de novo federal review, un-
impeded by state court findings, and
unimpeded by the federal habeas stan-

dard of review requiring deference to

state court decisions. The result of this
perverse system of incentives for profes-
sional eapital counsel who ping-pong
back and forth between state and feder-
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al courts, and who have seemingly inex-
haustible federal resources and ample
cases to choose from, is an opportunity
and incentive to feign that they do not
know how to comply with state proce-
dural rules, see [Commonwealth v.]
Steele (599 Pa. 841), 961 A.2d [786], 834~
38 [ (Pa.2008) ] (Castille, C.J., joined by
McCaffery, J., concurring); and in the
process attempt to generate “uneven”
procedural default rulings by the state
courts. Then, counsel will proceed to
argue in federal court that the particular
default rule should be ignored in all
enses. The state response, faced with
continuing federal criticism that our pro-
cedutal rules have too much diseretion-
ary flexibility to be considered legiti-
mate expressions of state sovereignty, is
to adopt less flexible rules. Common-
wealth v. Gibson, 597 Pa, 402, 951 A.2d
1110, 1150 (2008) (Castille, C.J., joined
by McCaffery, J., concurring) (“The
threst of dismissive federal responses to
flexible state procedural rules can lead
to state legislatures:and courts adopting
ever-more inflexible rules.”).

But, for those with the luxury to pur-
sue 2 global agends, this refinement
does not end the incentive to create
disruption in state court; it just requires
a shift in strategy. Faced with a clear,
simple, and known rule such as Appel-
late Rule 1925, counsel can ratchet up
the stakes by deliberately engaging in
the most overt of defaults, daring the
state court to apply its “inflexible” Rule.
If the state devises an exception, the
[FCDO)] will then proceed to federal
court, in all cases involving Rule 1925
waivers and say; “Aha, they do not al-
ways follow the default; you may ignore
it and consider my claims de novo.”

Spotz, 18 A3d at 343—44 (Castille, C.J,,
joined by McCaffery, J., concurring) (de-
seribing FCDO tactics in Commonwealth
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v Hill, 609 Pa. 410, 16 A.3d 484 (2011}).
It is one thing if & state, of its own devices,
adopts procedural mechanisms that are
unevenly or unfairly applied, and unrea-
sonably burden the ability to litigate feder-
al claims. But, it is quite another thing to
have a federally-financed, but non-account-
able, private organization deliberately in-
ject itself into state court cases so that it
can foster and create those sitnations, as
part of a strategy to subvert the proper
role of state courts in favor of de movo
federal review. That is_simply unethieal
and improper. Pennsylvania cannot abide
this agenda.

The FCDO conduct in Dougherty is an-
other example of this pernicious effect:
the FCDO, the prime source of delay in
capital PCRA litigation, walks into federal
court, falsely blames all delay in all capital
cases on this Court, and then argues that
the effects of the delay are a valid reason
to subvert state ecourt processes. Or, con-
sider Abdul-Salaum, where the FCDO
conjures up a claim involving a false accu-
sation that this Court had an outright cor-
rupt motivation in its rejection of one of
the defendant’s claims, and then asserts in
federal habeas that its false accusation is a
basis for ignoring this Court's decision on
the merits.

A recent change in habeas review repre-
sented by the U.S, Supreme Court's deci-
sion in Martinez v, Ryan, 566 US. —,
182 8.Ct. 1309, 182 L.Ed.2d 272 (2012), will
invite further abuses if the FCDO's ob-
structionist agenda is permitted to contin-
ne. This Court explained the holding and
effect of Martinez in Commonwealth v
Holmes, 621 Pa. 595, 79 A.3d 562 (2013):

The Martinez Court recognized that
there are “sound reasons” for a state to
defer consideration of ineffectiveness
claims to collateral review: e.g, such
claims often depend upon evidence out-
side the trial record; direct appeal may

not be as effective as other proceedings
for developing such claims; and there
may not be adequate time within gov-
erning appellate rules to allow for neces-
sary expansion of the record. Martinez,
566 U.8, at —, 182 S.Ct. at 1318....
However, the Mastinez Court held,
there are “consequences” arising from
the choice to defer ineffectiveness claims
that will affect the State's ability to ar-
gue, upon later federal habeas review,
that the defendant defaulted trial coun-
sel ineffectiveness claims by failing to
raise them in state court. “By deliber-
ately choosing to move trial ineffective-
ness claims outside of the direct-appeal
process, where counsel is constitutional-
ly guaranteed, the State significantly di-
minishes prisoners’ ability to file such
claims. It is within the context of this
state procedural framework that coun-
sel’s ineffectiveness in an initial-review
collateral proceeding qualifies as cause
for a procedural default” 566 U.S. at
—, 132 8.Ct, at 1318....

Martinez is significant in its emphasis
on the centrality of claims of ineffective
assistance of trial counsel. Indeed, the
Court stressed at some length the “bed-
rock” importance of effective counsel at
trial and the derivative importance of
opporturities to litigate claims of frial
counsel ineﬁectivériiggs, which the Court
went so far as to characterize as claims
of “trial error.”’ Id. at ——, 132 S.Ct. at
1817-18. ... The  Court's cause and
prejudice holditig, in- essence, created a
federal safety valve to allow for a third
level of review—exclusively federal—if
the subject claim involved a trial default,
and initial collateral review counsel did
not recognize it.

Id. at 582-83. Given the prior conduct of
the FCDO in deliberately seeking to cre-
ate state procedural defaults that will not
be honored by federal habeas courts, the
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organization can be expected to manipulate
claims they raise in state court, in order to
take advantage of the Martinez exception.
It is far better to have capital PCRA mat-
ters handled by lawyers who do not pursue
such global, unethical agendas, but who
instead ethically and zealously pursue their
client’s cause.

Finally, the FCDO's dubious self-in-
volvement in virtually all Pennsylvania
capital cases creates another potential is-
sute. Since the manner of its involvement
is not regulated by any entity, judicial or
otherwise, we can expect to see claims
from defendants, in state and federal
court, deriving from both the secretive
manner of the FCD(Q's self-involvement as
well as the_dubious tactics employed once
the FCDO is involved. Again, it is better
to have lawyers appointed by and respon-
sive to Pennsylvania courts, and devoted to
their clients, while dutiful to ethical obli-
gations, court processes, court rules, and
court orders, rather than lawyers devoted
to an obatructionist and ultimately political
agenda, which includes strategies to mar-
ginalize state courts.

The FCDO may have removed to federal
court the discrete question this Court
framed in Mstchell directing the FCDO to
prove ita asserted claim that it did not
divert federal funds to support its private
agenda in that one PCRA matter. Irre-
gpective of the outcome of the removal
guestion in the Third Circuit, it is this
Court—and not any federal entity—that is
responsible for the supervision of the prac-
tice of law in Pennsylvania, and we play 2
special role in capital cases, even beyond
our general superintendency over the Uni-
fied Judicial System. The FCDO may be
able to shield itself from inquiry by its
risible claim to be a federal contractor in
PCRA cases—at the same time swearing,
to this Court, that it is acting “privately”
in Pennsylvania—but Pennsylvania is not
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obliged to be complicit in any Pennsylva-
nia lawyer’s deceptive, dubious or improp-
er activities. And, this Court is certainly
not obliged to defer to the FCDO'’s private
litigation agenda when it comes to a deter-
mination of the proper representation of
capital defendants in PCRA matters across
the Commonwealth. Given the FCDO's
course of conduct, this Court should exer-
cise its power to remove FCDO lawyers
from all Pennsylvania cases, just as we can
remove any lawyer in an individual case
whenever there is a grounded concern that
the lawyer’s conduct is adversely affecting
the administration of Pennsylvania justice.

The consequence of this corrective
measure, of course, is that Pennsylvania
has to accept and discharge the task of
providing ethical, competent, properly-re-
sourced, and properly-compensated attor-
neys to discharge the defense function in
capital PCRA litigation. [ am confident
that Pennsylvania is up to the tasl, and
the end result should be a fairer, more
just, swifter, and less-politicized progres-
sion of Pennsylvania’s capital cases.

IX. The Commbnwealth’s Motions

What remains are the Commonwealth's
Motion for Sanections and the Commeon-
wealth’s request for a:Rule to-Show Cause
why the FCDO should not be held in con-
tempt, The Motion for Sanctions is prem-
ised upon the Motion to Withdraw Coneur-
ring Opinion. The Commonweslth argues,
among other points, that this Motion nei-
ther complies with nor is contemplated by
the Appellate Rules, and is meritless in
gome parts, and frivolous in others. The
Commonwealth seeks sanctions in the
form of striking the pleadings; fining
counsel; quashing the Motions; referral of
counsel to the Disciplinary Board; and
payment of the Commonwealth’s attorney
fees and costs. The contempt request is
premised upon the FCDO's failure to re-
gpond to the Court's’ initial directive to
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provide a Verified Statement, and its
choice instead to file its argumentative
Withdrawal pleading. That strategie
choice put the Court to the trouble of
drafting an administrative enforcement or-
der, inconvenienced the Commonwealth by
extending the litigation, and led to a series
of other pleadings, further burdening the
Court.

Without downplaying the Common-
weslth’s obviously legitimate grievances,
specific sanctions, if any, are better left to
the formal disciplinary process, if any
should result, in this individual case, As
the Commonwealth recognizes, the broad-
er problem that has been vevealed is not
the FCDOQ's misconduct here, but the very
fact of its institutional self-involvement in
so many Pennsylvania capital PCRA mat-
ters. I have explained what I believe is
the necessary and appropriate response
above; that proposed response, like the
response the Court has already incorporat-
ed into its briefing rules, does not depend
upon the input, or involvement, of disci-
plinary authorities.

Meanwhile, the conduct of the FCDO
relative to its post-decisional motions here
is better viewed in the context of this one
case. I have explained above that the
FCDO's conduct in the PCRA court was
sbusive, and its Brief here was equally
problematic. As Mr. Justice Saylor noted
in his Concurring Opinion, in response to
my Coneurring Opinion addressing broad-
er concerns respecting the FCDQ’s prac-
tice in Pennsylvania, “a referral.to our
lawyer disciplinary apparatus is warrant-
ed,” to permit involved FCDO counsel to
respond, and to provide a foundation for
imposition of any appropriate sanctions.
Spotz, 18 A3d at 354 (Saylor, J., concur-
ring). The post-decisioral Motions, ad-
ministrative orders, Verified Statement,
and the FCDO chart have provided more
of a foundation to assess the conduct at

\

issue here; and as reflected in the Com-
monwealth’s complaints, this additional lit-
igation has raised further questions of
concern. The better course in terms of
possible sanctions, arising from this indi-
vidual case, is by a formal inquiry.
Hence, I will deny the Commonwealth’s
requests.

ORDER

AND NOW, this 3rd day of September,
2014, and in accordance with a Single Jus-
tice Opinion I am filing this same date,
Appellant’s Motions to File Post—Submis-
gion Coramunications, Appellant's Motion
for Racusal of Chief Justice Castille, Ap-
pellant’s Motion for Withdrawal of Concur-
ring Opinion, Commonwealth’s Answer
and Motion for Sanctions, Appellant's
Withdrawal of Motion for Withdrawal of
Concurring Opinion and Motion for Recu-
gal, Commonwealth's ‘Answer, including
Request for 2 Rule to-Show Cause, Com-
monwealth’s Request for Leave to Re-
spond . to Verified Statement, and Appel-
lant’s Motion to Strike Commonwealth’s
Response have heen reviewed and are
hereby resolved as follows:

(1) Appellant's initial Motions for Leave
to File Post—Submission Communi-
cations are DENIED. The Motions
do not fall within the post-submis-
sion communication appellate rule
appellant cites. However, I have en-
tertained the Motions as a discre-
tionary matter, out of deference to
the coneerns expressed by officers of
the Court. =~ '

(2) The “Withdrawal” pleading file by
the Federal Communhity Defender's
Office (“FCDO™ on August 22, 2011,
which the Court as a whole has con-
strued as an Application for' Relief
seeking leave to withdraw the prior
Motions, is (3} GRANTED as to the
recusal motion, but (b} DENIED as
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to the motion to withdraw my Con-
curring Opinion. .

(3) Appellant’s Motion for the With-

drawal of my Concurring Opinion is
DENIED, as is the request o refer
that Motion to the full Court for
decision (beyond the referral already
made for the administrative purpose
leading to the Court's per curiam
orders entered on July 28, 2011 and
October 3, 2011, to aseertain infor-
mation necessary to decide the Mo-
tion).

(4) The Commonwealth’s Motion for

Sanetions, taken under advisement
in the Court’s Order of July 28, 2611,
and the Commonwealth’s request for
a rule to show cause why the FCDO
should not be held in contempt of
court, taken under advisement in the
Court’s order of October 3, 2011, are
DENIED, Sanctions are better left
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to a formal disciplinary process, if
any should result. -

(5) The remaining Motions and respons-

es (including requests for leave to
file) are DENIED as unnecessary to
resolution of the issues discussed in
this Opinion, including: (1) the Com-
monweslth's Request for Leave to
Angswer the FCDO's Verified State-
ment (with answer attached), and
the FCDQ's ‘Reply thereto; and (2)
the Commonwealth’s Reaponse to
the Answer for Sanctions, the
FCDO’s Motion to Strike that Re-
sponse, and the Commonwealth's
Answer to the Motion to Strike.

WA ‘
© E KIY NUMBER SYSTEM
I
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SCOTUS Refers Death Penalty Lawyer to Pa Disciplinary

-Board
By Mark Wilson, Esq. on August 13, 2014 9:4] AM

The U.S. Supreme Court has taken the highly unusual move of referring a lawyer to the
Pennsylvania Supreme Court's Disciplinary Board for investigation. The case involves an appeal

by Michael Ballard, who was sentenced to death in 2010 for kilting his ex- girlfriend and three

others, The Wali Street Journal reports.

Ballard's attarney, Marc Bookman, the director of the Atlantic Center for Capital Representation,
filed an appeal to the UJ.S. Supreme Court on Ballard's behalf.

Ballard, though, said that he didn't want to appeal to the Supreme Cdurf.*

Client’s Choice?

So why would the Supreme Court refer this matter to the Pennsylvariia Supreme Court for

discipline? Ws/quoted a Yeshiva University law professor who “expressed concern that a lawyer
could be punished for aggressively protecting a defendant's rights.” But aggression in this case
was a bit too far. The decision about whether to continue with litigation, including the decision

about whether to appeal, is firmly in the client's hands.

When it comes to the death penalty, however, all bets are off. Just last month, the Florida

Supreme Court refused to allow a lawver to withdraw from a case where his client actually

wanted to argue /7 favor of the death penalty, the ABA Journa/reported. A concurring justice in

the 4-3 decision noted that "the highly significant state interests in ensuring that the death
penalty is administered fairly, reliably, and uniformly” mean that "a capital defendant cannot

choose in the first instance whether to pursue the direct appeal.”

Not Ineffective Assistance of Coun;el
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That's all well and good at the state level, where many states, Including Florida, have statutes
requiring the automatic appeal of a death penalty conviction, placing the decision out of the
defendant's hands. The U.S. Supreme Court, on the other hand, has no such rule. Cotrld it be
considered ineffective assistance of counsel to. abide by a client's decision not to petition the
Supreme Court? Or is this a case where the attorney knows better than the client?

Apparently it's not ineffective assistance, according to the Criminal Justice tegal Foundation's

Crime & Consequences blog. As long as everyone can be satisfied the client is making a free,
reasoned decision (i.e., the client is not volunteering for the death penalty because of mental
iliness), that's his decision and no one else's. Clients decide not to pursue appeals for many
reasons, and if a clear—headed thinking person wants to go forward with the death penalty,
why stop him? There may be an argument that a person who volunteers for.the death penalty is,
Ipso facto, not clear-headed, but no one's successfully made that argument guite yet,
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COUNTY OF PENNINGTON )

IN CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT

CHARLES RUSSELL RHINES,
Petitioner,

vs.

DOUGLAS WEBER,

Warden of the South Dakota

State Penitentiary,

Respondent.
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PROCEEDINGS
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APPEARANCES:

Mr, Michael W. Hanson

Attorney at Law
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Mr. Grant Gormley -
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Attorney General’s Office
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if not explicitly, there was at least going to be an
implication or an inference that Charles is homosexual.
And I didn’t think and I -- and I don’t think any of
the others thought either that it was something that we
needed to hide. I think if we had not raised it as an
issue, the potential consequences -- well, potentially
you run the risk of getting someone on your jury who
hasn’t discussed this issue and. who, when they find out
about it, becomes hostile to you. That's why it came
up. I mean, that’'s why we felt it was necessary to
bring up.

That may have answered my next question. Did you ever
think about, for lack of a better term, sweeping the
homosexual issue under the rug?

Well, I can remember different times that we met before
the beginning of the trial and we discussed voir dire
issuves, um, and I know that that issue was one that was
discussed. Did we discuss not bringing it up? I would
imagine that we did. But at the time it seemed to me
the way that we went seemed the wiser way and frankly
it still does.

Was there ever any discussion amongst the team as to
filing motions either in limine or at the numerous
pretrial hearings that were conducted in this case to

prohibit the prosecution from bringing up any issue of
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judges who take that attitude, that the motion really
is more properly made once you -- once vou come to a
point during the selection where it appears that you’re
really not going to be able to -~ to accomplish what
you're trying to accomplish. And honestly that didn’t
seem -~ that didn't appear to be the way this was. I
mean, the selection took a good deal of time, but we
anticipated it was going to.

You sat a jury of 127

Yes.

And do you remember how many alternates you had?

Four, I think.

There was sonme discussion about Petitioner’s
homosexuality and that being brought into the trial.
Did you discuss that issue with the Petitioner?

Well, um, agaln I can‘t point to any particular time
when this was talked about, but I would assume that -~
that we did. Um, and as I said before, I don’t recall
Charles having any great objection to this topic being
brought up and it just seemed like it was -~ like it
was something that was going to come up and, you know,
something that needed to be dealt with head on.

Okay. And that was the reason it was brought up in
volilr dire?

Yes.

92
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hearings or during the jury selection process depénding
on exactly when this occurred. I did raise it.
Obviously I was concerned.

So in answer to your question, I guess that’s a long
answer. In answer to your question, yes, I did at some
point become aware of the fact that Deputy thr's wife
was hired as a receptionisﬁlat that law firm.

Did you ever think or have any reason to believe that
she was passing secrets on to her husband?

No. She wouldn't have become aware of any secrets just
by virtue of her position and‘th?‘fact that . I was
hardly in the office from then éﬁlthrOugh the
completion of the trial.

Now, as you indicated, you started to familiarize
yourself with the jury selection law and the choosing
of a jury. Did you ever consider the possibility that
you may not be able to pick a jury in Pennington County
for this case?

Yes.

Did you ever consider the possibility of bringing a

motion for a change of venue?

Yes.

What thoughts or thinking process went through your
mind with regard to those items?

Well, the publicity that had been given to the case,

114
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the general what I perceived to be a somewhat
conservative climatg in this county, in this state
really. So those factors.

Now, I note in the individual gquestions which were
asked all of the potential jurors by both yourself,

Mr. Stonefield and Mr. Butler, all three of you brought
up the fact that Charles Rhines was homosexual. Why
did you do that?

Two points come to mind about that. One is that we --
we believed that the -- there was an extremely strong
likelihood that the fact of Charles’s homosexuality
would at some point come out in the trial and we did
not want the jury to be surprised with thét point. And
certainly we wanted to gauge as best we could the
teaction of the jury to that fact when it did surface.
So in other words, we felt -- we believed it would come
out during the trial. So we wanted it to be a point of
voir dire. »

It was -- and the second point that comes to mind is
quite frankly that it was a rather prominent feature of
Charles’s lifestyle. If you talked to him for more
than 30 seconds, he’s going to bring it up.

Did you ever consider filing any motions to preclude

the prosecutor from bringing up -- let me rephrase the

guestion.
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Ah, the Judge granted the motion. I don't recall -- I
know the motion was filed. I know the Judge granted
it. To be honest, I don’t recall what position we
took. I'm sure we didn’t agree to it, but I don’t know
what the arguments were opposing it.

All right. Why didn’t you offer the army records of
Mr. Rhines in mitigation?

Well, I think there were some problems -~ I believe
that Charlie had a general discharge anyway for issues
relating to conduct, and I think that the army records
as a whole would not be helpful.

Were you also concerned that any evidence of admirable
conduct on behalf of Mr. Rhines during his career in
the army may open up the door‘ﬁbihis criminal cecord?
I ~~ I don’t recall actually talking sbout that as I
sit here today.

You also testified about any efforts to get the Judge
to instruct the jury that they should not consider

Mr. Rhines’s homosexuality after they had submitted
some questions to the Judge. Do you recall that?

The guestions here this afternoon?

Correct.

Yes, ves.

Isn‘t iﬁ true that you covered homosexually --

homosexuality rather thoroughly on voir dire?
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I think -- we thought we did. We certainly tried to.
All right. Wasn’t one of the focuses of that voir dire
to exclude anybody from the jury that would let the
issue of homosexuality affect their judgment?

Yes.

And do you think that you effectively accomplished
that?

Well, based on the note that the jury handed back,
there’s a question in my mind as. to whether the jury
honestly answered those questions during voir dire.
All right.

There’s always that question in a ¢riminal case.

.Did all the jurors that you voir dired and kept on the

jury -- did they all indicate to you during voir dire
that they would not let homosexuality, the issue
thereof;‘affect their deqision at the penalty phase?

I think so.

All right. You testified that the defense in this case
was to convince the jury that there was no
premeditation, correct? ”

That’s right, yeah.

Would it be fair to say that your efforts as a defense
attorney consisted of trying to get the jury to render
a verdict of guilty on second-degree murder?

Well, at least of not guilty on the first-degree murder

1R7
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Well, it was -~ everybody -- as I remember it, the
decision to bring this out was made with Charles and
Charles was aware of it, and the reason that it was
concluded that it would be brought out was that it
would tend to possibly explain that he was a little bit
different than some of the other people. That might
tend to have a mitigating factor. Whether it did or
not, I don’t know. But that was the thought.

So Mr. Rhines was involved in the conversation
concerning this particular issue?

I remember on that issue, yes.

And he agreed with and approved the mention of it?
Yes.

There is another allegation that Petitioner’s attorneys
were ineffective, committed prejudicial error by not
arguing that the police officer’s statement that there
had been no executions in South Dakota since 1948 was
an enticement to get the Petitioner to confess and the
State had implied there was no real possibility of
receiving a death sentence if he confessed. Do you
remember hearing about that particular issue at the
time of trial?

I don’t remember any discuss=ion of that issue.

MR. GORMLEY: No further guestions, your Honor.

THE COURT: Redirect or cross?
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STATE OF SOUTE DAKOTA ) "IN CIRCUIT COURT

COUNTY OF PENNINGTON. ) - SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA,
Plaintiff,

v. JURY TRIAL
CHARLES RUSSELL RHINES, 93-81
Defendant. . VOLUME .X1II

PROCEEDINGS: * The following matters were had before the
HONORABLE JOHN K. RONENEAMP, Circuit Judge at
‘Rapid City, South Dakota, on the 25th and 26th
days of January, 1993,

APPEARANCES: MR, DENNIS GROFF, MR, JAY ‘MILLER, and
MR. MARE VARGD |
State's Attorney's Office -

Penhington County .
Rapid City, South Dakota

FOR THE STATE

MR. JOSEPH BUTLER
Attarney at Law
! PO Hox 2670
Rapid Gity, South Dakota © and

MR. WAYNE GILBERT
Attorney at Uaw

3202 West Main Street
Rapid City, South Dakota and
MR. MICHAEL STONEPIELD

Public Defender

Pennington County

Rapid City, South Dakota

FOR THE DEFENDANT
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WITNESSES

Witness Direct Cross Redirect
VOLUME X: .
Michasl M¢Daniel 2110
Todd Nichplai’ 212%
Tracy Wiest 2137
Joseph Belgarde 2143
Kerdell Rempoldt 2167
Harold Plooster 2198
VOLUME XI: _ _
‘||IDonald Habbee 2212 2235 2237
Pennis Digges 23238 2264
Bobbi Royer 2265
Sheila Pond 2273
Rhenda Grafg 2278
Connie. Rover 2281
Arnold Hernandex 2281
{|Ruby Shelhamer 2362
Margaret Rowe 2309
James Field 2311
Kerdell RKemboldt 2315
Harold Plooster 2322
Steve Allender 23g%
Randy Todriff 2341
Ray Schott ‘2344
Mike Speer 2349 3359
FEeather Harter 2356 2380
(¢) XII
Glen wishard 2403 2409 o
‘Steve Allender 2430 2442 2450
Jerry Hammerquist 2451
Bud Martin 2457
Thomas Odom 2461
Kerdell Remboldt 2463 2474
Harold Plodester 2476
|| VOLUME XIZIT . N
Elizabeth Young 2591 2603
Jennifer Abney 2603 . 2618
Peggy Schaeffer 2621
2546
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of 1990 or January of 19607
other than I saw him yesterday.
Were you in'régular contact with him about theé timg
frame of March 8, 1932¢
No. -
How about in June of 1992, had he made regular
contact with you at that time?
No..
GROFF: That's all the guestiona I hawe.
GILBERT:. Né further questions,
COURT: Thank you, ma‘amn.
GILBERT: May she be released?
GROFF: Yes,
GILBERT: Call Jennifer Abney.
JENNIFER ABNEY,
(was sworn an§ testified as followss) -

DIRECT EXAMTNATION

(By Mr. Stonefield:) Tell us your name for the
record?

Jennifer Abn&y, A-b-n-e-y.,

Tell us where you live?

Sidney, Australia. \
D;_;;G—;;;; charles Rhines, the person to my left
here?

Yes.

2604
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I was living in Rapid ard Hom and Dad were kind of at
odds as to .what to do and I said, why doesn't he come
to Rapild and live with me and get a job. I was
married at the time énd my marriage was not goo@, it
was on the rocks, but he cane down,'and I said, come
down and get a ﬁob 50 he came down and started to
work; the first job didn’'t last too long.
Do you remember where he worked?
Conétrucfion or sdméthiﬁg along that line. He got a
ij with Landstrom Jewelry and he was living with my
husband and I. I left ny husband and he stayed there
and i was going through the stigma of being the only
rexson in the family that had ever been divorced. and
I counldn't even tell my pdrents. I told them about
it, but it was hard to explain it anéd Charlie was
there to talk te ard be with me. v

Was he supportive of you at that time?

mhy

Yes, he was.
[ e
He would Hhave beer at that point in his sarly 20°s?

Yes.

How did his life seém to be going at that point?
When he first came, I was so virapbed up in what was
going on in my 1ife, I don't think I was terribly
awaré of a lot of thinés there. Aftexr 1 separated

and got through some of that and was living in an

2613
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apartment or house wifh some friends, Charlie and I

spent a lot of time télking and he came to me one

night and said, "I have to talk to you about

N

something," and he said, what he told me was @hat he .

wa§7§§§?

rﬁﬁ?’EEKYa have been when?

In '78, somewhere after Octoker of '78 before the
first of the year piobably. I think he knew that he
could tell me that I'd been the most opén in the
family and most liberal ang dpgnfhindea.and we were
the closest and he wanted to be able to tell the
family and be accepted foér that, and he wanted to
tell mom and dad and I trisd to télk him out of.

telling, They WOuldn't“understand. He went home and

"told them anyway and they were very understanding for

midwestérn, conservative people and I -thought they
did pretty darn well.

Was this aroﬁnd; would you Bay that this was about
the last tine period that you and he have lived c¢lose
to one anothex?

Yeah. .

Over the past several years you héve not lived in the
sanme general area?

No.

You have been in town now for a few days?

2614
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Yes.

' You have seen Charlie a few times?

Yes.

Before this weekend, -do you remember whea the last
timeé you #aw him was?

In December of 1990 at Christmastime.

Where was that at?

He came to Topeka where I was iiéing in Kansas with
mny husbénd and he had been to Columbus for Christmas
and he came down to see fe,

Did you spend much time.tdgéther?

No, Iﬁ:ff_ﬂfﬂ_ﬁi~ﬂim-§“d he walked in the deor and I
e e Y

starte& yelling af him and he turried arcund and
—————————— -_
walked out and I didn't see him until now in Rapid

c— —

City.
Bo you femember before that, the last time you had
seen him before?
At my dad's funeral,

T ——,
Which was?
August of *87.

Npa——————

He had been back that summer?
My mom and dad had their 40th arnniversary in July and
he came home for that and wé spent five days together

then and six weeks later my dad died and he came back

then,.
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Over the &ears that you51iVeé apggt 6f lived in
different areas, have you and he tried to stay in
touch?

Charlie and I have always stayed in touch, exeept for
the last two years aftér we had a big old family
fight, but welgtayed in touch with phone c;lls and

letters and whéether we lived c¢lese or not was not the

iissu-e,- we kept in touch.

Were you aware of any of the places, othet than what
you.have already mentioned, any of the plaées he's
worked? .

When he was in Seattla, ﬁe worked at a Whénehel‘s
Donut place and we talked a lot about it. Part of
what I have done in my line of work as a bakery
consultant, and we talked about thé bakery business
and ways to makg it more profitable and successful
and when the conpany I worked faf.Went through a
buy-out ﬁe went through frustration§ and we talked
abhout how to apply for the job for bakery companies
and they were looking for gocod people.-

Have you tried at times to help him out in finding
work? .

This was a time when I lived in Deh&er,'ﬁrobably
around '84. I suggested he come pofDenver to live

and he was struggling with his sexual identity and
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Denver had & positive gay community, and I thought
that would be a benefit to him to get involved with a
solid gay eommupity that was learning to deal with
who they were and how they were surviving in-society.

I had a job lined up for him .but he never vame.

Did you understand what this precedure is about heré
!today? |

Yes.

How do you feel about Charlie now?

I don't think that any family member -- I know what

~he's done and I live with that evéry day, and I will

live with that every day of my life, but I want him
alive, and that doesn‘é make anybody else’'s grief or
pain any less, and I know that, but he's my brother
and if there ig, if he spends his life in prison,
maybe he can touch one person, so this doégn't happen
again to Somebody else.

Can you féreseg or, what kind of & relationship
between vou and he could ydu foresee if he were to
receive a life sentence?

Letters, phone calls, if I am back .in the area to
viéit with him. I don't want to lose ‘touch.

Do you still love him?

Probably more than ever, because he needs it more —

than ever now.
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MR,
MR.
THE
MR,

STONEFIELD: Thank you. That's all.
CROSS_EXAMINATION

(By Mr. Groff:) Ma';m; I just have a few brief
questions. As I un&arstand.-in 1987, the family got
together whan your dad died? -

Yes.

Can you tell me héw many ygags had it been since
you'd seeh him when you sav him in 1987?

I seen him in .'81, six yeafs.- ‘

And then yoll next saw him in 19907

I saw him twice in '87. I saw him at Mom and Dad's
anniversary in '87 and Dad's funmeral, 1990.

Between the years 1981 and 1993, as you testify you

have seen him twice in 1987 and once in 1990, is that

right?

p———

I saw him iw '81, '87 twice, and '90 four times.
b .

You haven't had any contact with him in the last few
years is what you just,testified to? '

Yes.

a—

GROFF: That's all the guestions I have.
SToﬁﬁFIE%D: Nothing else.

COURT: . Thank you, na'am,

STONEBFIELD: Could we approach?

{Side bar d&@iscussion was had.)

THE

COURT: We will take & ten minutes recess and please
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IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

FhkhhhkkdkhkdhkhkthhdrhhdkbhhArbAro bt bbrrhhkkdhbrbhkdthbdhkr ik khrr b h i dbhh sk

Charles Russell Rhines

Plaintiff, CIV No. 14 - 979

REPLY TO

)
)
)

v, )
)
) “LAST WORD"Y
)

State of South Dakota,

Defendant.
Yy R R R e L Rl R R T e P S 2T T TR T F T e T

COMES NOW THE PLAINTIFF IN THE ABOVE ENUMERATED ACTION, TO a-
gain provide some illumination to the otherwise darkly shrouded pro-
cess made so by the, shall we be charitable and say less~than-acc-
urate, statements made by the Defendant's Representative. Perhaps
we now have a more accurate way of expressing thése less~-than-accu-
rate statememts: "alternative facts."

In the Defendant's previous filing the method described by
Defendant's Representative of how the filing was delivered to the
Plaintiff employs such alternative facts. -

1. Defendant's WAIVER OF HEARING dated November 21, 2014 states
that the method by which these alternative fact statements
were delivered to the Plaintiff was through the United States
m;ils..This attested to and certified by the signing of the
Certificate Of Service attached to the aforesaid document.
SEE: Exhibit 1.

2. The Court will kindly take note there is no hint of United
States First Class or other class, postage_gf any kind attach-
edto the manilla envelope in which the Déféﬁdant's Waiver Of
Hearing and Sur Reply were delivered to the Plaintiff, SEE:

Exhibit 2(a) and Exhibit 2(b). These are, respectively,
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the front and back of the manilla envelope .in which the Waiv-
er of Hearing and Sur Reply were delivered to the Plaintiff.
There are no United States postage stamps, postal meter tapes
or computer generated postage stickers affixed to the envel-
cpe as is attested to by the Certificate Of Service, or is
supposed to be attested to by the Certificate of Service.
This is simply another example of the Defendant's represen-
tqative playing fast and loose with the Rules of Procedure
and the law, These documents were apparently hand delivered
to the State Penitentiary rather than mailed.

3. In Defendant's Sur Reply, Defendant's Counsel attempts his
usuai tactics of smear and defame by stating the Plaintiff
would rather purchase a new television set than pay for legal
case law authority printouts from the South Dakota State
penitentiary's Inmate Legal Assistance Office. This .is anoth-
er example of one of those "alternative facts! Case law
authority printouts from the Inmate'Legal‘Aésistance Office
(ILAO) do not cost the inmates of the SoﬁthLDakota State Pen-
itentiary any funds at all. Only LEGAL COPIES OF SUBMITTED
DOCUMENTS are charged at the rate of $0.15 (15¢)/page. That
is, the coéies of this document which the Plaintiff will sub-
mit to the ILAO for photo—éopies will cost the Plaintiff 15¢
per page, but the case law authorities which the Plaintiff

requested from the ILAO do not cost the Plaintiff any amount

at all.
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This errouneous conclusion by Defendant's Counsel is the result
of Defendant's Counsel illegally and unethically obtaining in-
formation from the ILAO. The information Assistant Attorney
General Swedlund obtained about legal copy costs was accurate
but then he translated that information into anotrher to which
it did not apply and ASSUMED he was correct. ie, the Inmate
legal Assistance Office informed AAG Swedlund that copies

are charged at the rate of 15¢/page and AAG Swedlund ASSUMED
that included case law authorities as well. He is incorrect,
and has done what all assumptions do. {(And by the way, the "L" in
solder is silent. Another assumption gone wrong.)

It was not the cost of the copies which is or was in conten-
tion in this matter but the time to replylréstrictions which
were the constraining and driving principle. Plaintiff be-
lieved, perhaps incorrectly, that he had a maximum of fifteen
(15) days to reply to Defendant's Anser, as is stated in the
Rules of Procedure, to the Original Complaint andsince Defend-
ant had cited thirteen (13) Case Law Authorities the Plain-
tiff was not going to have sufficient :time to obtain and ré-
view all thirteen (13} case law authorities cited by the De-
fendant due to the fact that the Inmate Legal Assistance Off-
ice will only provide a maximum of two (2) case law authority

printouts per week and a total of eight printouts per calen-
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5.

dar month.

This restriction on the numerical amount of case law author-
ity printouts was the constraining factor and had nothing to
do with how much or how little in the way of monetary expend-
itures the Plaintiff was willing touincur in pursuit of the
repeal of this unconstitutional statute.

It is likely the Iémate Legal Assistance Officer, Mark Bidne,
informed AAG Swedlund about these facts but facts generally
get in the way of smear and defame tactic;. "alternative
Facts" are so much more appealing, apparently.

As to the matter of the Plaintiff requesting his Federal Pub-
lic Defenders to furnish the Plaintiff with case law author-
ities, how would they justify do so to their employer? Should
they lie to their employer about the use of said printout's?
To what account would such printout's be charged?

It may be common for South Dakota Assistant Attorney's gener-
als to mislead their employer and to commit perjury and
fraud as well as telling lesser lies anywhere and anytime it
is convenient to do so, rather than follo%ing the law and
correct procedure, legally and above board. However; other
attorney's seem to have stronger ethical con;traints to which
they adhere to with rigidity. The Plaintif£:§ Assistant Fed-
eral Public Defenders seem to be such attofney's.

The Defendant's Counsel likes to refer to[the Plaintiff's on-
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going Federal habeas Corpus proceedings as though they have
some relevancy to these proceedings. So, let us delve into
that as well for more illumination.

In the Defendant's STATEMENT OF UNDISPUTED MATERIAL FACTS the
Defendant's Counsel distorts an Official United States Govern-
ment document so that a pertinent, cited portion, reads EXACT-
LY OPPOSITE what is printed on the document. Perhaps the de-
ciphering of typewritten English eludes Defendant's Represen-
tative after allz -

The Plaintiff cites his DD-214 "Report Of Separation From Ac-
tive Duty from the United States Army dated October 13, 1976,
In box 9e the CHARACTER OF SERVICE is stated as being UNDER
HONORABLE CONDITIONS. Apparently this was not te the liking
of Defendant's Counsel.so he altered the CHARACTER OF SER-
VICE description to reflect the Plaintiff had been discharged
from the United States Army under LESS ThaSTHonorable Condiz=
tions. This was outright perjury, as the sfatement, altered
from the .official document was proferred,ta the Court (both
SD State & Federal) as a Material Fact and material facts
offered to the Court which are known to be untrue, and are in
fact outright alterations from official documents are call-
ed perjurous statements and are felonies in the Staté of South
Dakota. (SEE: SDCL's §§22-29-1; 22-29-2; 22-29-4; 22-29-5(2)
and 22-29-18.) '

We have gotten far, far afield from the issues presented in

2T

B
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in the original Complaint. Lots of bhaffling BS and of course
an Assistant Attorney General showing us his disdain for corr-
ect procedure and adherence to the law and legallities, the
niceties which are supposed to make civilizéd society operate
correctly and smoothly.

In Defendant's previous filings Defendant élleged that the
Plaintiff had no standing by which he could be asking for re-
lief as the Plaintiff had not been harmed by the statute.
This contention is’ absolutely not trﬁe as has been recently
demonstrated in federal court and the discovery of evidence
which could conceivably alter the Plaintiff's current senten-
ce from death to life. Could readily do so.

During the Plaintiff's 24 year appeals process he has repeat-
edly attempted to urge his appointed councels to interview
the Plaintiff's criminal trial jurors about a nine (9) ques-
tion note they sent to the trial court judge during penalty
phase deliberations. These questions ranged from the Plain-~
tiff's potential future dangerousness if he were ever placed
in a minimum security prison or be allowed Work Release to
what conditions of confinement the Plaintiff could expect to
incur if the had been sentenced to life in prison rather than
death, to whether or not the Plaintiff wouid be allowed to
have a cell-mate or associate with other inmates.

During voir dire the jurors were informed that the Plaintiff
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is a homosexual and each potehtial juror. indicated this would
play no part in their deliberations.

However, the list of questions sent to the trial court judge
during penalty phase deliberations seems to counterindicate
those statements by these jurors and, subsequently the Plain-
tiff urged each of his appointed counsels to interview these
jurors about what they had meant with the 9 questions.

During the nearly 23 ensuing years after trial and through

16 or so appointed counsels, none would interview the jury,
until 2015 when counsel from outside the area was appointed
by the Honorable Karen E. Schreier as Leafﬁe& Counsel for
the Plaintiff's federal habeas petition.: Iﬁ September 2015..
Learned Counsel Carol R. Camp and.;nvestigator Mary K. Poir-
er began interviewing former jurors and discovered tﬁ;t app-
arently most of them had viewed the oaths they took in voir
dire as merely a suggestion and the promise not to use the
Plaintiff's homosexuallity against hinizzm:?iﬁll and void.

In the meantime the Plaintiff has been appointed new coun-
sel yet again, obtaining the services of the Federal Commun-
ity Defenders Office for the Eastern District of Pennsylvania's
Capital habeas unit. These attorney's have now interviewed
all twelve of the Plaintiff's former jurors-and have discov-
ered serious juror misconduct which, had it been introduced

at .any point short of 2011 would have been usable in federal

Court.
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As is, with the holding in Cullen V Pinholster and the newly
enacted habeas corpus statute in South Dakota the Plaintiff
cannot now introduce this newly discoyered, powerful evidence
of juror misconduct into the the courts. Therefore, this

new statute has very much caused the Plaintiff harm and there-
fore provides the "standing" Defendant's Representative so
vehemently denies exists.

These instances of m;sconduct existed long before the SD
habeas corpus statute was changed. However, the unwilling-
ness of SOUTH DAKOTA appointed counsel to investigate made
for .this problem. Hence, the Plaintiff seeks to have this
newly enacted statute repealed through the finding that it

has provisions which are clearly Unconstitutional.

For the foregoing reason the Plaintiff strongly resists the
Defendant's Motior/ To Dismiss based upon the’ idea that Plaintiff

has no standing fo bring this action.

Submjt% thig/ /Sf  day of %/;éw/g&v , 2017,

ngt Yes B[Lﬂﬁlnes, pro se
P 0. Box"5911
Sioux Falls, SO 57117-5911
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IN CIRCYIT COURT
SECOND JUDICIAL CIRCUIT

e e s e oo ok o o ok b ok o o ool e s o s el o ok oo o o ke e e e ook o o e o R R o R ool si oo o et o ok sk okt Rk e oK

Charles R. Rhines, : }
Plaintiff, Y ,
) Civ. \q-q—(q
V. ) ’
)}
‘State of South Dakota, ) SUMMONS
- Respondent. )

Sk ok ok s ok ok ok kot sk ok R A Aok ek s o ook ke e ek sk sk o skl oot ook sl s ok e ook s ok o

TO THE RESPONDENT:

Pursuant to SDCL 15-6~4(a) you are hereby SUMMONED and
required to answer the enciosgd Complaint Challenging The Consti-
tutionallity of South Dakota Codified Law 21-27 by serving a copy
of your ANSWER upon the Plaintiff at P.0. Box 5911, Sicux Falls,

South Dakotsa, 57117—5911, withi thirty (30) days of receipt of

fharles R. Rbie€s,. pro se
?EQPI;ox 5911 = o

ioux Falls, SD 57117-5911
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TN CIRCUIT COURT
SECOND JUDICIAL CIRCUIT

***#********#****#*************#*************************#*******t

Charles R. Rhines, )]
Plaintiff. ; eiv. M_q"lg
)
v ). COMPLAINT CHALLENGING
) THE CONSTITUTIONALLITY OF
State of South Dakota, )  SOUTH DAEOTA CODIFIED LAy
. Respondeant. )

***********************************#***************#**************

COMES NOW THE PLAINTIFF, Charles R, Rhines,IIN THE A-
bove enumerated action, requesting the Second Judicial Circuit
Court for the State o£ South Dakots to Grant the Plaintiff the ﬁé-
lief demanded herein: That South Dakota Codified Law 21-27 which
was amended by the Eighty- Seventh Legislative Asgembly in the year
2012 with Senate Bill 42, known as South Dakota habeas corpus, be
held te be unconstitutional and therefore unenforcable in the State
of South Dakota for the reasons stated herein,

The Plaintiff challenges SDCL 21-27 in five (5) parts,
enumerated herein with Roman Numerals I through V inclusive,
ISSUE I:

SDCL 21-27-3 (1-4) encompasses a new statute of limita?
tions for filing an application for a writ of habeas corpus which
is greviously inadequate for an incarcerated citizen who is not

already a qualified attorney to learn enough about the law to un-
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(2)
derstand that his rights under the South Dakota. and United Stétes
constitutions may have been violated, and how to go about rectify-
ing any such violations;

The change:from a five (5) yeaf statute of limitations to a
two (2) year statute of limitations makes little sense except to
further disadvantadge the incarcerated citizen as it often requir-
es three (3) to four (4) years for an incarce;éted citizen to ac-
quire enough knowledge of the law to understand that his rights
under the United States and/or South Dakota Constitutions may very
well have been violated and that, under-the law, he did not re-
ceive a fair trial or hehringLfor which he is entitled to.recourse,

‘Indeed, the shortest para-leéal corresspondence course avail-
able is more than two years in length,.if-tha incarcerated citizen
is éble togdscrape tégethef the funds with which to persue such an
endeavor,

Further, formal law school is three {3)uyears of an extensiva,
intensive cirricu;um in a setting of highet education with the par-
ticipanté already having matriculated from a four (4) year bacca-
laureate program from an accredited university,'with at lsast some
of the baccalaﬁfeate.course work habihé'been pre-law,

Notedr. legal scholar and influential commentator on t@e sub-
Ject of law, Christopher Columbus Langdell; who was appointed Dean
of the Harvard Law School in 1870 wrote that.Law is a sciénce,

like.. :blology or physies and the data on which this science is bas-

ed are judicial decisions. Dean Langdell continued the anology far
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(3) _
enough to argue that the (law) library is to a lawyer what the lab-
oratory is to the chemist or physiecist., As he explained in an 1887
commencement address at Harvard:

"iIt] is indispensible to establish at least two things: First, that law
is a sclence; Secondly, that all the available materials of that science are
contained in printed books...if it be a geience, it will scarcely he disputed
that it is one of the greatest-and most difficult of the sciences,..

We have also constantly inculcated the idea that the (law) library is the
proper workshop of professors and students alike; that it is to us all that lah-
oratories of the University are to the chemists and physicists; all that the
maseum of natural history is to the zoologistsi all that the botanical gaxdans
are to the hotanists,' 1 . .

Yet here we are, expecting ordinary, untrained, generally uned-~
ucated pz;:;soners ‘who lack the fundamental resbui’-ée_a common to law
schools (le, extensive law libraries, legal textbooks, and trained
instructors/professors to assist in the legal gd{xcation of the
students) to somehow winkle out on their own that their legal, con-
stitutional rights may have been violated, and to do so within a
period of two (2) years or less.

In U.8. v Twomey, 510 F2d 634, 640 (7th Cir. 1975) Senior District

Court Judge Charles E. Wyzanski wrote: -

"While a trial is not a game in which the pirticipants are expected to
entexr the ring with a near match in skills, neither is it a sacrifice of un-
armed prisoners to gladiators.”® :

Yet this revision of the statute of limitations from five
(5) years to two (2) years sets up that scenario exactly: The sac-
rifice of untrained, uneducated, unprepared (!'unéj:-med“) prison-

ers with practically no legal resourges or funds'with which to ac-

quire such resources to well educated, highly experienced, fully

'.  Quoted InW. Twining, Karl Llewellyn and The Reallst Moverent (15737 12,
As quoted in "Thinking Like A Lawyer."page 242, XKenneth J. Vandevelds. (2011}
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(4)
prepared legal gladiators with the full resources and ngquy un-
limited funding of the State of Soﬁth Dakota while the incarcer-
ated citizen must somehow scrape together the 'meager resources
the South Dakota Department of Corrections permits him to possess,
utilizing what little funds/funding he may have available, .

The legal library at the South Dakota State Penitentiary ig
quite meager, to speak generouély‘dbouf it, and does not afford
access to even the most basic of necessary materiais such as the
Supreme Court Reporter series of books which éité:federal case law
authorities or the Northwest Reporter series which publish South
Dakota case law.authorities. (See attached listing)

Additionally, the legal library at the South Dakota State Pen-
itentiaty may only be accessed one hour per day by General popu-
lation inmates, when they are permitted general library time. Anﬁ
other inmates, such as Administrative Segregation or Capital Pun-
ishment may on;y access the legal library on weekends by request-
ing-no more than three (3) legal books which afé“b?bught to the
Ad. Seg./CP inmates' cell, Ad.Seg/CP inmates are'ppt actually per-
mitted to visit the legal library but must conqﬁct all research
from within their cells. All such materials must be returned ts
the legal library on Monday mornings.

Theselrestrictions upon access works against the incarcer-
ated citizep to limit the ampunt of time he ha$ available to learn
the law to five hours per week, far less time than a typical law

school student would be required to attend class in a single day,

let alone a week.
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It requires 2 considerable amount of time to gain enough
knowledge of the basics of law, let alone the intracacies of Con-
stitutional law, to azscertain whether the incarcerated citizen may
have a claim to persﬁe in the courts.

This change in the statute ﬁf‘iimitations,does not serve any-
one's best interests, except, perhaps; the Attorney General's app-
arent desire to further disadvant#dge incarcerated citizens in
the exercise of their legal right to challenge a criminal conviq—
tion on Constitutional grounds,

This is further exacerbated by SDCL 21-27-4 wherein an incar=~
cerated citizen must first prove he has a colorable ciaim before
counsel may be considered for appointment, if he is indigent and
needful of appointed counsel.

Pre%iously, an incarcerated citizen need only file an appli-
cation for a writ of habeas corpus alleging that one or more rights
under the United States or South Dakota Constitutions had been vio-
lated, have an attormey appointed iunder the law and allow the qual-
ified attorney to review thé trial record for Constitutiongl err-
ors,

In his dissent in State v, Rhines, Penninéton County file
numeber 18268, Justice Sabers of the South Dakota Supreme Court
made the uncontested assertion that every trial is filléd w;th
literally dozens of errors, some of which could.result in rever-
sal if broﬁght to the aftention of thé Court Bj competent ‘coun~

sel,
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SDCL 21-27-4 prevents this from occurring‘by requiring the in-
carcerated citizen to first prove he hds a cla;m_before he may ev-
en apply for counsel to assist him in'reviewing‘his case for Con-
stitutional errors. This'provision, coupled with SDCL 21-2753'as
discussed above, creates an insurmountable blockade to the incar-
cerated citizen to access his right to contest his crimiral con~- .
viction for no moré.reason than an Attorgny General who apprently
wishes to amasa an enviable win/loss record to foﬁt in his polit-
ical ambitions,

The change of the‘statute of limitations from five (5) years
to two (2) years is grossly unfair to the incarcerated citizen be-
cause it places an undue and un-needed burden ﬁpan the incarcerat-
ed citizen which is not shared by the opposition. The Eighty Sev-
enth Legislative Assembly has allowed the Attorney General of the
State of South Dakota to decide what the rules are for South Dak-
ota ‘habeas corpus are g;ing to be rather than the will of the vot~
ers whom they are suppoéeq to represent,

The legislature is supposed to be part of the "re{eree pro-
cess" rather than allowing one team or the other to decide what
the rules of the game are going to be,

This change in the statute of limitations was unwarranted and

iun-needed as there is no record that any incarcerated citizens ﬁé?é“
4T.abusing the process of the writ of habeas corbhé as previous-

1y enacted in the State of South Dakota.
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ISSUE II:
SOUTH DAKOTA CODIFIED LAW 21-27-4 IS AN EXPOST FACTO VIOLA-.
.TION OF THE UNITED STATES CONSTITUTION,

The last lines'of Section four (4) of SDCL 21-27-a;g probab-
ly the most egregious example of any er post fac;o law ever con-
sidered or enacted any any State'lggislgtufe, except poésibly Sec-
tion five (5) of SDCL 21-27, N

The final lines of Section Four (4) must be,thg most stunning-
1y crafted bit of legislation: to come down the pike in many years,

"THE INEFFECTIVENESS OR INCOMPETENCE OF COUﬂSEL, WHETHEﬁ RE=
TAINED OR APPOINTED, DURING ANY COLLATERAL POST~CONVICTION PROCEED-

FING IS. NOT -@Qﬁﬁﬁé{f@on RELIEF UNDER THIS CHAPTER."

Legislating that the ineffectiveness Qf gounsel i1s not grounds
for relief under the habeas corpus chapter may act;ally be reas-
onable because\iNEFFECTIVE assistance is such a subjective infer-
ence ;ha£ different people viewing the same inf@rmation and/or
evidence could reasonably arrive a ﬁholly different conclusions.

Even so, this statute could havg been crafted more artfully
ag it grants blanket 1mmﬁnity to attorney's who‘fa;l to provide to
their client's the benefit of their full attention, talents and
expertise, and the client, under this statutory scheme is left
vithout recourse. -

If the éouth Dakota Legislature had stopped at INEFFECTIVE
assistance not being grounds for relief under SDCL 21-27 that might

have beern understandable as INEFFECTIVE assistance israsuhjeqtivel
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determination dependent upon the circumstances ¢f the case and
;he perceptions and eéxperiences of the fact-~finder,

;ﬂINEFFECTIVE .assistance of counsel igs a highly subjective
de termination which can vary from case to case. However, the
87th Legislative Assembly did not stop at aimply disallowing
INEFFECTIVE assistance to be grounds for relief under SDCL 21-27,
negating the South Dakota Stupreme Court holding in Jackson v,
Weber, supra, the South Dakota legislature went beyond that and
granted blanket immunity to attorney's to be INCOMPETENT, which is
a completely different standard by which attorney s performances
are judged,.

Competence, or it's reversg,INCOMPETENCE is a wholly object~
ive measure of an attorney's legal skillsg and knowledge as deter-
mined by the Bar Associatlons, State and National, An attorney
must demonstrate ablllny.and knowledge te a set of examiners who
ugeobjective criteria to determine whether tne Bar Applicant has
showvn he/she hag a mastery of the -priniciples of and practice of
law and hag demonstrated that he/she Possesses the raquisite legal
knowledge to bractice law in an ethical manner,

If an attorney is not COMPETENT in his skills or has practis-
ed law so poorly. that his performance may be deemed to be INCOMP-
ETENT, then that attorney is a menace to society and should not be
given a pass to further inflict ’hlsfaerINCOMPETENCE upon other,
unsuspecting citizens, and the client, who has obviously not bene-

fitted from his attorney's INCOMPETENT performance should not be
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penaliged because of it.

Yet here we are, penalizing the unsuspecting habeas corpus
applicant simply because South Dakota has been blessed with an
Attorney general who prefers an un-level playing figld upon which
to sacrificg unarmed prisoners to legal gladiators.

Cértainly no state or federal statute should ever be enacted
to perﬁit anyone in a skilled, licensed profession to operate in
an incompetent manner and have the State Legislature or Federal
Congress decree that those citizens who have been wronged by the
skilled and licensed professional operétins incompetently should
have no recourse to recover from the licensed and allegedgly skill-
ed professionals INCOMPETENCE.

It would be unconstitutional, and need I say it, reprehens-
ible, to enact legislation -that would provide hblanket 1mnﬂhity
from litigation by medical patients/clients persuing recourse
against a physician for INCOMPETENCE in hig skilled and licensed
profession.

It wo;ld be blatantly unconstitutional to provide immunity
to electricians or HVAC professionals (installing natural gas/pro-
pahe gas lines?) for their INCOMPETENCE in their skilled and lic-
ensed professions, -

There is no difference between an attorne& ﬁfﬁctisin lavw in
an INCOMPETENT:manner and a ﬁhysician, electrician or HVAC install-
er practising their respective skilled and licensed professions
INCOMPETENTLY, whére the very lives of their clients may very

well hang in the balance.
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“ Why WOUId it be constitutional to give immunity to an incom-

petent ATTORNEY but not to an incompetent PHYSICIAN, ELECTRICIAN

- or HVAC 1nstaller?

One idea that troubles the Plaintiff in particular is the
nagging question of fﬁjfany ethically practising- Attorney General
would desire to write an attorney:incompetence 1mmunity clause in-
to a statute such as this. Ethically speaking, it does not seenm

to make much sense.

ISSUE III:

SOUTH DAKOTA CODIFIED LAW 21- 27-4 IS UNCONSTITUTIONAL BE-
CAUSE SECTION FOUR (4) VIOLATES THE RIGHT TO PETITION THE GOVERN-
MENT FOR REDRESS: OF GRIEVANCE CLAUSE IN THE FIRST AMENDMENT TO' THE
UNITED STATES CONSTITUTION.

South Dakota Codified Law 21-27-4 abrogates theRight of citi-
2ens to Petition The Government For Redress Of'gfievance as is gaur-
enteed by the First Amendment to the United States Constitution.

SDCL 21- 27—4 States, in part., THE INEFFECTIVENESS OR INCOMP-
ETENCE OF COUNSEL, WHETHER RETAINED OR APPOINTED, DURING ANY COLL-
ATERAL POST-CONVICTION PROCEEDING IS 'NOT GROUNDS FOR RELIEF UNDER
THIS CHAPTER,

If either retained or appointed counsel have leen either in-
effective or incompetent then the South Dakota Legislature has re-
moved the Right of a habeas corpus applicant to Petition the Gov-
ernment For Redreas of This Grievance.

An ineffective or incompetent attorney is a wrong done to the
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person whom that ineffective or incompetent attorney has heen re-
tained or appointed to represent and this statute gives such an
attorney blanket immunity to avoid any consegquences of his wrong-
ful actions/inactions and therefore denies the clieht.the ability
to recover from the attorney's wrongfulacti&ns through the Redress
of Grievance Clause of the First Amendmenf to the United States
Constitution,

This.CIauée in the Firat Amendment of the United States Con-
stitutionlis part and parcel of the reason a defghdant has the
Right to Petition the Government For Redress of This Sort Of Griev-
ance as well as the Right To Counsel, which the South‘hakota Sup-~
reme Court has held in Jackson v Weber, that a habgas corpus app-

licant in the State of South Dakota has the Right to EFFECTIVE,

and therefore COMPETENT, assistance of counsel, if he 'has the
Right to Counsel at all, The holding in Jagckson v _Weber reversed
the previous holding in Krebs v Le;gley a year earlier wherein
the South Dakota Supreme Court had held that counsel need not be
effective, merely present.

This holding, of course, made no sense because if an habeas
corpus applicant is entitled to an atto}ney then he is entitled
to héve counsel that is more than merely present in the court-
room, but COMPETENT and EFFECTIVE as well.

This statuté abrogates that holding and "implicates, nay,
violates blatantly, the Redress Of Grievance ciéase ofthe First

Amendment to the United States Constitution.

If appointed or retained counsel have been ineffective, or
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worse, INCOMPETENT, then that should be testable in a court of law,
To hold that a Petitioner ma} not seek such Redress against an
attorney who has practised law so poorly ‘as to be deemed to be IN-~
COMPETENT must be held to be blatantly unconstitutional as. it abro-
gates nearly everything citizens of the United States hold dear as

“their legal_system.

This provision of SDCL 21-27 abrogetes the ability of wrong-
ed citizens to sue an attorney for his wrongful actions or simple
inability to practise law in an effective or conpetent manner,
iSSUE IV

SOUTH DAKOTA CODIFIED LAW 21-27 IS AN EX POST FACTO LAW PROHIBITED BY AR-
TICLE 1, SECTION 10 OF THE UNITED STATES CONSTITUTION,

The testimony given by. South Dakota’ Attorney General Marty Jac kley and -

South Dakota citizen' Peggy Schaeffer was very specific in stating the change

o the South Dakota habees corpus statute was aimed at Donald Moeller and
Charles Rhines, reepectively. These two names are repeatedly cited by these two
witnesses during their testimony before the South Dakota Legislature, and these.
vere the only advocates requesting the habeas corpus statute be changed,
There was no other testimony given, for or against, the passage of this statute
revision, only some objections from centain groups of the’terms of the pro;
posed- statute changes. Ihis wae wvas the most notably.from_the Trial Lawyers
Association which objected to the statute of limitations for applying for a
writ being reduced from five (5) years to one (1) year, Said objections were
taken into consideration and the proposal was altered to the current two (2)

Year statute of limitations as previously addressed in thig brief.
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In James v. United States 366 U.S. 312, 247 n.3, 81 S.Ct. 1052, -
~ 1070,6 L Ed 24 246 -

Justice Harlan wrote that. he understood tﬁe ex post facto clause
as serving a purpose beyond ensuring that fair notice be given of
the legal consequences of an individualls actions. He stated "Asidae
from problems of warning and specific intent, the policy of the pfoﬁibithan ag-
ainst ex post facto legislation would seem to rest on the apprehension of the
legislature,.in imposing penalties on past conduct,.,maylba acting with a pur-

pose not _to prevent dangerous éonduct generally, but to impose by legislation
a penalty against specific person(s) of class of persans.” (Emphasis added)

This statute revision was plainly crafted and ADVOCATED by
the South Dakota Attorney General to address two persons specif-

ically and a specific qlasé of persons: That of capital sentenced:

citizens, This makes these statute revisions an ex post facto L.
law enacted unconstitutionally. |

Unlike procedural gaurentees in the Bill of ﬁights which
were originallylapplicable only %o the federalrébfernmeﬁt,.the
Ex Post Facto.clause has élways applied to the states. (See:
United States Constitution: Article 1, Section 1oj.

Mxr Justice Chase, writing a few years after the adoption of
the COnstitution,'stated that the Clause was probably a result
of the Ex Post Facte laws and Bills of Attainder passed in Eng-
land. "With very few exception, Ehe ADVOCATES of such laws were
stimulated b§ ambition, or personal resentment, aﬂd viﬁdictive
malice. (EMPHASIS added).. |

To prevent such, and similar, acts of violence and injustices
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the federal (congress) and ‘state legielatures wera prohibited
from passing any Bill of Attainder or Ex Post Facto law.

Calder v, Bull, 3 Dall, 386, 389 1 1, +Bd 648

It is an important indication of the thought at the time that
Mr. Justice Harlan believed the CIause (Ex Post Facto) did no
more than state an inherent rule of government,

That the advocates of these statute. revisions were/are mot-
ivated or stimulated by vindictive malice, personal resentment
and ambition is beyond doubt from the tenor of - ‘their testimony
‘before the South bakota State Sendtes®.Judicial Committee. Thair
very own words indict them on these points.

M;s. Peggy Schaeffer is the mother of a murder victim for

which the Petitioner, Charles Rhines was convicted. That she bears ——

i1l will toward the Petitioner as well as personal resentment ang

r Yvindictive malice theére 1ig no doubt and b P

vmhia sure Mrs, -
Schaeffer believes she is justified in her desire to take away
the Comstitutional Rights of capital sentenced inmates to appeal
their criminal convictions.

However much any of the South Dakota legislature may or may
not have sympathized with Peggy Schaeffer in her" ‘grief and de-
sire to seek revenge for the slaying of her . -8on,; it is not suff-
itfient justification for the legislature to eaaet an unconetitu—
tional statute stripping citizens of their rights to challenge
their" criminal conviétions on constitutional grounds,

That the South Dakota Attorney General is driven or motiv-
ated by ambition there is no doubt at all, He practically radi-
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ates political ambition. And -this is undgrstandable as.it is a
very unwise career decision to become the Attorney General for
South Dakota unless one has highgr pdlifical aspirations. The
Office of Attorney General in South Dakota is Constitutionally
term-;imited to tWU"tszéonsecutiﬁé?iouz (4) year terms, making
éhe assumption of the Office on grounds of altruism a very un-
vise career move indeed. There have been few Attorney's General
in the stafe of South Dakota who did not asﬁirehto much higher ..
political office and viewed the AG's Offiéé as‘gbmere stepping
stone to that engd,

Even so, the political ambitions of even the most dedicat-

ed Attorney general are not grounds for the enactment of unconsi:

titutional Billg guch as Senate Bill-42.of the Eighty-Seventh

Liegislative Assenbly,

And there was certainly np'"dangerous condﬁct" to be add-
ressed at all, There was certainly-no need for the advocates of
this statute revision to declare that an emergeﬁby existed that
threatened the public pedcey health or safety, requiring immed-
iate passage, enactment and implementation of Senate Bill 42.
without the usual periodofitime for publicatiod,'public notice
of a new statute and comment thereupon, The only'discerible dan-
ger was to the United States and South:Dakota Constitutions from
the hyperbole of the advocateé of this statute stating this was
an emergéncy infordef to ram through an unconstitutional piece

of legislation,
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These changes to the South Dakota habeas corpus skatute erod-
es the continually advancing and evolving standards of profession-
alism of the legal community, nearly doing away with it aItogeth—
er in the State of South Dakota, These Statute revisions do:noth-
ing to advance the legal profession and in fact relaxes the stand-
ards of conduct, disclosure and review,

These newly enacted revisions 'in the Bouth Dakota habeas cor-
pus statute provide an "out" for attorney's to practice unpro-
fessionally, leading to the loss of that case for their client,
with the client facing all the negative consequences and repre-.
cussions of that loss with no legal recourse to addressthe in-

competence or deliberate ineffectiveness of an- attorney who has

fdecided not to Qﬁnzlde_his_clignt_uith_the_utmost_:ep:esenta%ien~—~——-—————

according to the attorney'sabilities, Fhis statute sets up the
possibillities of an attorhey practising deliberhﬁely ineffect-
ive assistance of counsel of an unpopular client.

What Kind of representation could any of thie 9/11 conspira=.
tors expect: to receive 1n a Bouth Dakota courtroom today? X-strong,
spirited, zealous defense because the, likely appointed attorney,
would know he was subject to a rigorous review of his performance
in'a habeas corpus petition or a weak, ineffectual defense be-
cause the attorneyVnow protected from any recourse contemplated
by the client whom he has so poorly defended, 1ntentiona11y.

These statute revisions take the legal profession fifty

years in reverse as far as standards of conduct are concerned,
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An ‘Attorney may once again appear in a courﬁroom thouroughly. in-
toxicated, pass-out on the habeas corpus'Petitiqner's table, sleep
through the entire evidentiary hearing, doing nbthiné what-so-ever
to represent his client angd the . petitioner, unde? Secticn Four (4)
of the current version of BDCL §21;27, will have no recourse to
address the incompetence and ineffectiveness of the attorney.

The foregoing, as the courf may well'be'awarg, is ap.actﬁal
example of why the defense of Ineffective Assistance of Counsel
came .about. We, in South Dakota at least, are now headed'back in
that direction, courtesy of the South bakotalittqrney General and
the Eighty—Seventh Legislative Assembly who ﬁoﬁid rather have. the -

Attorney General write-the 1aﬁs they pass than to do the hard work

themselves of formulating, writing, debating-and-enactingYegal, —
constitutional legislation. :
ISSUE Ve

SECTION FIVE (5) OF SOUTH DAKOTA CODIFIED LAW §21-27 IS
UNCONS@IT&TIONAL BECAUSE-IT IS AN EXPOST FACTO LAW, PROHIBITED
BY. ARTICLE 1, SECTION 10 OF THE ﬁNITED STATES CONSTI&UTION. |

South Dakota Codified Law §21-27-5 states: " A CLAIM PRESENT-
ED IN A SECOND OR SUBSEQUENT HABEAS CORPUS APPLICATION UNDER THIS
CHAPTER OR OTHERWISE TO THE COURTS OF THIS STBTE'PY THE SAME APP-
LICANT SHALL BB DISMISSED." ' '

There is5 no iime limitation written into tha South Dakata
habeas corpus statute to‘limrt the reach of a court back in time
to dismiss a second or subsequently filed habeas corpus appli-

cation, o :
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Under this statutory scheme a court may reach'bac# as far :
as desired into the past to dismiss ANY second or subsequently
filed habeas corpus application, regardless what'the present
disposition may be from that previously filed Second or subse-—

quent habeas corpus proceeding.

Y

Conceivably, & court could reach back twenty—fivé (25) = ..«
years.or more and dismiss a fourth habeas corpus- application
vherein the applicant was successful in convincing a court that
he was not actually guilty of the murder for which he had been -
duly convicted and sentenced to the South Dakota state Penitenki

tiary under a sentence of life in prison. See: State of South

Dakota v Roger Flittie.

Under the current statutory scheme RogerPlittie would

still be an innocent man wrongly convicted of his own Mother's
murder, sitting in a South Dakota State Peniteéntiary prison cell
because he would never have been able to finally elicit the truth
from witnesses in his fourth (4th) habeas corpus“?etition, he
would not have gottén past the first one under this laj of the
Attorney Generals creation. ‘

Under the ﬁording of the presernt incarnation of the South
Dakota habeas coréus statute there is nothing.éo_prevent a court
from reacﬁihg back as far as necéssary and Hismissing previously
adjudicated habeas corpus pefitions simply'by‘nqgating the sec-
ond or sﬁbsequently filed application because it did not fit thé
current qualifications for filing a second or subsequent applica-

P

tion for a writ of habeas corpus.
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The wording of SDCL §21-27-5 is8 a gross viclatian of the pro-
hibition in the United States Constitution against enactment of
Ex PostFacto laws or ﬁllls of Attainder, which this provision
of the South Dakota habeas corpué statute could easily be called.

‘ Under the current manifestaticn of the South Dakota habeas
corpus statute the Pirst Circuit Court could reach back and dis-
miss Roger Flittie's second haheas corpus applicatlon, thereby
negating the additional filings, find where he is and bring him
back to the South Dakota State Penifentlary to continua serving
his life sentence.

One absolute truth this petitioner has learned about the
law, which astounds most péople when they confront it for the

first time is that if the law, if something CAN occur, it will,

eventually occur. This provislon in the South Dakota ‘habeas cor-
pus statute seems farefetche& to be used in the way contemplat-
ed but given enocugh time this scenario.will occur, It should not
be possible and the framers of the Constitution.. understood i

) thabapeople.would always;try to slip bad law into legislative
assemblies and thié_provision,of SDCL §21-27 is no exception

to that.

A

Petitioner prays the Court grant tiis demand ‘for relisf and
find the current incarnation of the South Dakcta ‘habeas corpus’
statute: SDCL §21-27, unconstitutional under bcth the United

States and South Dakota COnstitutions.
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Petitioner prays tb€ Lourt grant him the stated relief and

Charles R. Rhixe&, pro se
P.0. Box 591 .

Sioux Falls, South Dakota
57117-5911

[LE
[nim)

Minnehaha County, 8.D.
Clark Circuit Court
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION
CHARLES RUSSELL RHINES, 5:00-CV-05020-KES
Plaintiff,
. ORDER DENYING MOTION TO
vs. AMEND THE JUDGMENT AND

DENYING MOTION TO STRIKE

DARIN YOUNG, Warden, South Dakota
Stat_e Penitentiary;

Defendant.

Petitioner, Charles Rhines, moves the court te alter or amend its
judgment, Respondent, Darin Young, resists the motion. Respondent also
moves to strike certain exhibits from the record. Rhines resists the motion. For
the following reasons, the court denies the motion to alter or amend the
judgment and denies the motion to strike.

BACKGROUND

The procedural history of this case is set forth more fully in the court’s

February 16, 2016 order granting summary judgment in favor of respondent

and denying Rhines’s federal habeas petition. See Docket 305. The following

facts are relevant to the peniding motions:

Rhines is a capital inmate at the South Dakota State Penitentiary in
Sioux Falls, South Dakota. He was convicted of premeditated first-degree
murder for the death of Donnivan Schaeffer and of third-degree burglary of a

Dig’Em Donuts Shop in Rapid City, South Dakota. A jury found that Rhines
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should be subject to death by lethal injection, and a staté'circuit court judge
imposed the sentence. On February 16, 2016, this court granted respondent’s
motion for summary judgment and denied Rhines’s federfal petition for habeas
corpus. Docket 305. The court entered judgment in favor of respondent on the
sameé day. Docket 306.
I Rhines’s Rule 59(e} Motion
' LEGAL STANDARD

Federal Rule of Civil Procedure 59(e} was adopted fo clarify a district
court’s power to correct its own mistakes within the time period immediately
following entry of judgment. Norman v. Ark. Dept of Educ’.; 79 F.3d 748, 750
(8th Cir. 1996) (citing White v. N.H. Dep’t of Empl. Sec., 455 U.S. 445, 450
(1982)). “Rule 59(e} motions serve the limited function of correcting ‘manifest
errors of law or fact or to present newly discovered evidence.’” United States v.
Metro. St. Louis Sewer Dist., 440 F.3d 930, 933 (8th Cir. 2006}. “Such motions
cannot be used to introduce new evidence, tender new legal theories, or raise
arguments which could have been offered or raised prior to entry of judgment.”
Id. The habeas context is no excepﬁon to the prohibition on using a Rule 59(e)
motion to raise new arguments that could have and should have been made
before the court entered judgment. Bannister v. Armontrout, 4 F.3d 1434, 1440
(8th Cir. 1993). The Rule “is not intended to routi.riely give litigants a second
bite at the apple, but to afford an opportunity for relief in extraordinary
circumstances.” Dale & Selby Superette & Deli v. United States Dep't of Agric.,

838 F. Supp. 1346, 1348 (D. Minn. 1993); see also 11 Charles Alan Wright &

2
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Arthur R. Miller, Federal Practice & Procedure, Federal Rules of Civil Procedure §
2810.1 (3d ed.) (“However, reconsideration of a judgment after its entry is an
extraordinary remedy which should be used sparingly”). “A district court has
broad discretion in determining whether to grant or deny a motion to alter or
amend [a] judgment pursuant to Rule 59(e}[.]” Metro. St. Louis, 440 F.3d at 933.
' DISCUSSION

A. Conflict of Interest

Rhines’s conflict of interest argument is based on his interpretations of
the 'Supreme Court’s Martinez v. Ryan, 132 S. Ct. 1309 (ZO 12) opinion. On
June 5, 2015, Rhines moved to hold his federal habeas proceeding in
abeyance.! He argued that the stay was necessary so that he could investigate
potential ineffective assistance of trial counsel claims premised on tﬁe Martinez
decision. On August 5, 2015, the court concluded that Martinez did not apply
to him and denied Rhines’s motion for several reasons, Docket 272, As one |
reason for denying Rhines’s motion, the court found that Rhines received
independent counsel between his initial-review collateral proceeding and his
federal habeas proceedings.? Thus, there was no conflict of interest that

interfered with Rhines’s federal habeas counsel.

1 The court lifted the earlier stay on Rhines’s federal habeas proceeding
on February 4, 2014. Docket 224. Respondent’s summary judgment motion
became ripe for review on November 26, 2014.

2 The court’s August 5, 2015 order traces the lineage of attorneys who
have represented Rhines throughout his state and federal proceedings. Docket

272 at 10-12. The court learned during oral argument on respondent’s
summary judgment motion that two other attorneys-Judith Roberts and Mark
Marshall-also represented Rhines during his second state habeas proceeding.

APPENDIX 114



Then on October 21, 2015, and two days prior to the oral argument
hearing on respondent’s summary judgment motion, Rh.i;n'eé moved for
reconsideration of the court’s order denying his request for a stay as well as for
permission to amend his federal habeas petition.3 According to Rhines, the
court “failfed] to consider the unusual factual scenario that exists in Mr.
Rhines' case. Mr. Rhines has not simu_ltaﬁeously had the benefit of effective,
independent counsel for the entire time that his case has been pénding in
either state or federal court.” Docket 279 at 1. Rhines argued that the court’s
interpretation of Martinez and its analysis concerning the independence of his
counsel vﬁas wrong. The court concluded, among other things, however, that
Martinez did not apply and that Rhines was not entitled to relief. Docket 304 at
19-20.

Here, and like Rhines’s first motion for reconsideration, Rhines contends
that “this Court has failed to recognize the impact of [Martinez] and Trevino v.
Thaler, 133 S, Ct. 1911 (Zd 13)” because several attorneys from the Federal
Public Defenders’ Office (FPDO) represented Rhines during part of his second
state habeas proceeding and in his federal habeas proceeding. Docket 323 at 2;

Docket 340 at 1. Rhines contends that this partial overlap creates an

impermissible conflict of interest.

The names of those attorneys did not appear on the federal docket.

3 Rhines also moved for permission to file a supplemental summary
judgment brief to include the arguments that Rhines sought to add to his
federal habeas petition. The court denied the request. - '

a
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Capital petitioners such as Rhines have a statutory.right to counsel, and

the court may upon motion appoint substitute bounsel if the “interests of
justice” so require. Martel v. Clair, 132 S. Ct. 1276, 12;86-87 (2012). The FPDO

was appointed as co-counsel for Rhines in 2009. Docket 184. Rhines never
moved for the FPDO’s substitution. Thus, the issue of whether Rhines was
entitled to substitute counsel was not raised before this court. While Rhines
argued that the partial overlap between the attorneys who represented him
during part of his second state habeas proceeding and t_hq conclusion of his
federal habeas proceeding created an impermissible conﬁic‘:t of in'terest, at no
time did Rhines move for substitute federal habeas counsel, and the court does
not believe an impermissible conflict of interest exists. Docket 272 at 12. The
court is satisfied that it did not base its decision on a manifest error of law or
fact. And the court has twice analyzed and rejected Rhines’s contention that
Martinez otherwise applies to him. Because Rule 59(e) is not intended to give
litigants “a second bite at the apple,” it, likewise, is not intended to give them a
third. See Dale & Selby Superette, 838 F, Supp. at 1348. Thus, Rhines’s
conflict of interest argument fails.

B.  Juror Bias and Impropriety

1.  Actual and implied bias of jurors

Rhines contends that two jurors at his trial harbored anti-homosexual

biases against him. He argues that those biases infected his sentencing process

and caused the denial of his constitutional rights to an impartial jury, to due

4 Rhines returned to state court for his second state habeas proééeding

in 20085.
5
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process, to be free from the arbitrary imposition of the death penalty, and to
equal protection of the law.

Rhines did not raise previously his juror bias claim in any state or
federal proceeding.5 According to Rhines, the reason that this issue was not
presented earlier is because none of Rhines’s previous attorneys interviewed
the jurors from his trial. Some of the former jurors were int?rvicwed recently,
and Rhines has secﬁed their signed affidavits, Rhines argu;:'s that the
affidavits are “newly discovered evidence” uﬁder Rule 59{e) and asserts that the = |
court should amend its judgment accordingly in light of this new evidence.

Rhines’s argument fails, however, for several reasons. First, & motion
under Rule 59(e) cannot be used to “tender new legal theories; or raise
arguments which should have been offered or raised prior to entry of
judgment.” Metro. St. Louis, 440 F.3d at 933; see also Bannister, 4 F.3d at 1440
(‘Bannister first raised the claim in the district court in a Rule 59(e} motion. -
The district court correctly found that the presentation of the claim in a 59({e)
motion was the functional equivalent of a second [habeas] petition, and as such
was subject to dismissal as abusive”). Thus, Rhines’s juror bias claim should
have been raised at the outset of his habeas proceeding. See Docket 72
{directing Rhines “to include every known constitutional error or deprivation
entitling [him)] to relief’). Second, a principal purpose of Rule 59(e) is to afford

courts the opportunity to correct their mistakes in the period immediately

s Rhines’s federal habeas petition asserted that his right to an impartial
jury was violated because certain jurors were excluded based on their views of

the death penalty. See Docket 73.
6
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following the entry of the judgment. Norman, 79 F.3d at 750. But Rhines does
not explain how the court made a mistake regarding an issue that was never
before the court. Third, because Rhines did not raise his juror bias claim
during any of his state proceedings, this court cannot consider it, Baldwin v.
Reese, 541 U.S, 27, 29 (2004) (“Before seeking a federal writ of habeas corpus,
a state prisoner . . . must fairly present’ his claim in each appropriate state
court’); Rucker v. Norris, 563 F.3d 766, 769 (8th Cir. 2009) (agreeling with the
district court that an “issue is procedurally barred because it was not fairly
present[ed)’ to the appropriate state court”) (alteration in original). And while
Rhines argues that each of his prior attorneys-including his initial-review
collateral proceeding attorney-failed to develop his juror bias claim, Rhines
cannot avail himself of the rule from Martinez because Rhines’s defaulted claim
is not a claim for ineffective assistance of trial counsel, Martinez, 132 S. Ct. at
1320.

As to Rhines’s newly discovered evidence argument, the court finds that
Rule 59(e) is applicable in this context.6 The Eighth Circuit applies the same

standard for Rule 59(e} motions based on newly discovered evidence as it does

6 In Holland v. Jackson, 542 U.S. 649, 652-53 (2004) the Supreme Court
held that a habeas petitioner must satisfy § 2254(¢)(2) “when a prisoner seeks
relief based on new evidence without an evidentiary hearing.” But unlike this
case, the Holland case involved an exhausted claim rather than a new claim.
Id. at 650. Regardless, relief under § 2254(¢)(2) also requires as a prerequisite
that the new evidence “could not have been previously discovered through the
exercise of due diligence.” 28 U.S.C. § 2254(¢)(2)(A)(i); Holland, 542 U.S. at

653.
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for Rule 60(b)(2) motions.? Miller v. Baker Implement Co.; 439 F.3d 407, 414
(Bth Cir. 2006). “To prevail on this motion, [the movant is] required to show—
among other things—that the evidence proffered with the motion was
discovered after the court's order and that he exercised diligence to obtain the
evidence before entry of the order.” Anderson v. United States, 762 F.3d 787,
794 (8th Cir. 2014}, The evidence must also be admissible. Murdock v. United
States, 160 F.2d 358, 362 (8th Cir. 1947). |

Here, and regardless of whether the juror affidavits are admissible,
Rhines has had roughly twenty years ,.to develop the evidence he now offers. In
fact, Rhines faults each of his attorneys for not developing this evidence
sooner. See, e.g., Docket 323 at 2 (“Beginning with trial counsel, counsel at
every stage of the prior proceedings have failed to interview the jurors”}. But
Rhines’s allegations undérminé the foundation of his motion. For Rhines to
ﬁrevail, he must show that this evidence could not have been discovered earlier
despite having exercised reasonabie diligence to obtain it. Rhines, however,
asserts that the evidence should have been discovered earlier ifhis attorneys
were diligent. Rhines’s contention is the inverse of what Rule 60(b)(2) is
designed to address. He makes no showing that “he had l:;een unable to

uncover the newly discovered evidence prior to the court's summary judgment

ruling.” Miller, 439 F.3d at 414. Likewise, the decades-long period of delay

7 Rule 60(b)(2) provides that litigants may seek relief from a final
judgment or order based on “newly discovered evidence that, with reasonable
diligence, could not have been discovered in time to move for a new trial under

Rule 59(b).” Fed. R. Civ. P. 60(b)(2).
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while the evidence was obtainable indicates a lack of diligence. Holland v.
Jackson, 542 U.S. 649, 653 (2004) (rejecting an argument to present new
evidence because “[i]t is difficult to see, moreover, how respondent could claim
due diligence given the 7-year delay”). “Because this evidence was available to
[Rhines], it should have been presented prior to the entry of judgment.” Metro.
St. Louis, 440 F.3d at 935.

F‘iﬁally, .t‘o the extent that Rhines’s motion could be construed as a
motion to present new evidence related to issue IX.D of his federal habeas
petition,? the court’s conclusion is the same. Issue IX.D was adjudicated on the
merits in state court. Section 2254(d) and the rule in Pinholster limit this
court’s review of a claim that was adjudicated on the merits in st.ate court to
the record that was before the state court. Cullen v. Pinholster, 563 U.S. 170,
181 (2011). Rhines’s juror affidavit evidence was not presgnted to or considered
by the state court that adjudicated the claim. Rhines (;annot use Rule 59(¢) to
circumvent § 2254(d) and Pinholster. Pitchess v. Davis, 421 1.8, 482, 489
(1975) (holding that the Federal Rules of Civil Procedure apply in § 2254
proceedings to the extent that they are not inconsistent with any statutory

provisions). Consequently, this court cannot consider the evidence. Thus,

Rhines’s newly discovered evidence argument fails.

8 Issue IX.D alleged that Rhines’s trial attorneys were ineffective because
they failed to exclude evidence of Rhines’s homosexuality. See Docket 73.
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2. Juror consideration of extrinsic evi&énce and ex parte
contacts with the trial judge

Rhines argues that the jurors considered extrinsic evidence during the
course of his trial. Accordiné to Rhines, the jurors at some point discussed a
newspaper article that speculated about which of the jurers would serv;a as
alternates. Rhines also argues that the jurors had improper ex parte contact
with the trial judge when the judge allegedly told the jurors “that he would not
refer to them by name and that the defense could ask them to affirm that the
verdict as read was true.” Docket 323 at 7. Rhines contends that these
incidents violated his Sixth and Fourteenth Amendment rights.

This claim, like Rhines’s juror bias claim, was not raised previously in
any state or federal proceeding. For the reasons stated more fully in section
1.B.1, supra, the court denies Rhines’_s motion to raise the cla.lm for the first
time now and denies Rhines’s motion to present new evidence in support of the
claim.

3. Whether one of the jurors did not live in Pennington
County

Rhines's trial took place in Pennington County, South Dakota. Rhines
argues that one of the jurors actually lived in Meade County, rather than
Pennington County, and that the juror was thus ineligible to serve at Rhines's
trial. Rhines argues that this error violated his Sixth and Fourteenth
Amendment rights.

This claim, like Rhines’s preceding arguments, was not raised previously

in any state or federal proceeding. For the reasons stated more fully in section
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I.B.1, supra, the court denies Rhines’s motion to raise the claim for the first
time now and denies Rhines’s motion to present new evidence in support of the
claim,

C. Ineffective Assistance of Trial Counsel Claims

Rhines moves for reconsideration of the court’s adjudication of issues
IX.A, IX.B, and IX.] of his federal habeas petition. Those three issues all
concerned whether Rhines’s trial counsel's invesu'gatidh and presentaﬁbn of
mitigating evidence constituted ineffective assistance of cqunsel. Each’ claim
was considered and rejected in state court. This court concluded that Rhines
was not entitled to relief on any of his claims. See Docket 305 at 82-101.

1, Appropriate standard of review '

Rhines challenges the legal standards used to adjudicate his ineffective
assistance of trial counsel claims. Ineffective assistance claims are governed
generally by Strickland v. Washington, 466 U.S. 668 (1984), The state court
cited and analyzed the Strickland test. Docket 204-1 at 21 (explaining the so-
called “deficient performance” and “prejudice” prongs).‘ The court applied that
test using the facts of the Strickland opinion and several other Supreme Court
decisions involving attorneys’ mitigation efforts for compardtive purposes. See
id. at 19 (citing Burger v. Kemp, 483 U.S. 776 (1987} and Darden v. Wainwright,
477 U.S. 168 (1986)). The state court determined that Rhines failed to show
that his attorneys’ performance was deficient and, th‘erefore, it concluded that

Rhines was not entitled to relief.
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This court set out in its order granting summary judgment in favor of
respondent the applicable standard of review in Rhines’s case. See Docket 305
at 8-11. That standard is established by § 2254. The court cannot grant relief
unless a state court’s adjudication of a claim is “contrary to, or involved an
unreasonable application of, clearly established Federal law” or unless the
decision is “based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).
Also, “a determination of a factual issue made by a State court shall be
presumed to be correct,” and the habeas petitioner ‘shall have the burden of
rebutting the presumption of correctness by clear and convincing evidence.”
28 U.8.C. § 2254(e)(1}. The Supreme Court has elaborated on the application of
those provisions in numerous opinions, and this court’s order set forth those
principles. Docket 305 at 8-11.

The court also set forth the more specific standards.that apply when a
state court adjudicates an ineffective assistance claim. Id. at 82. The court
held:

In the context of § 2254, however, Rhines must overcome an

additional hurdle. This court’s task is to determine if the state

court’s decision involved an objectively unreasonable application of

the Strickland standard. See Knowles [v. Mirzayance,] 556 U.S.

[111,] 122 [(2009)]. Because the Strickland standard itself is

deferential to counsel’s performance, and because this court’s

review of the state court’s decision under § 2254 is also deferential,

the standard of review applied to Rhines’s ineffective assistance

claims is ‘doubly deferential.’ Id. at 123. Consequently; the

question is not whether counsel’s actions were teasonable. The

question is whether there is any reasonable argument that counsel

satisfied Strickland's deferential standard.’ Harrington v. Richter,
562 U.S. 86, 105 (2011); see also Pinholster, 131 5. Ct. at 1403
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(noting the petitioner must demonstrate that the state court’s
determination regarding both prongs was unreasonable to be
entitled to relief). ‘

Id. This court concluded that the state court’s resolution of Rhines’s ineffective
assistance claims was reasonable and thét Rhines was not entitled to relief.

Here, Rhines argues that the state court’s interpretation of the Strickland
test was wrong. He argues that the state court’s appraisal of the “deficient
performance” prong was not exacting enocugh of couﬁsel's performance. Rhines
also argues that the state court’s description of the ‘prejudice” prong was
incomplete. And Rhines argues that this court’s review of the state court’s
decision was based on an improper standard.

Rhines, however, already received an opportunity tql.challenge—and he
did challenge-the state court’s analysis. See Docket 232 at 80-96 (Rhines’s
summary judgment brief). Rule 59 is not a vehicle for re-litigating old matters
or advancing arguments that should have been made before. Metro. St. Louis,
440 F.3d at 933. Rhines cites in support of his “deficient performance”
argument the Supreme Court’s decisions in Strickland, Wiggins v. Smith, 539
U.S. 510 (2003), Williams v. Taylor, 529 U.S. 362 (2000}, and Rompilla v.
Beard, 545 U.S. 374 (2005). This court previously considered and rejected the
same argument Rhines raises now. The court stated:

While Rhines argues; that Williams and Wiggens were controlling

and dispositive, the Supreme Court has explained that Strickland

is the appropriate standard that courts should apply to resolve

ineffective assistance claims. Pinholster, 131 S. Ct. at 1406-07

(rejecting argument that Williams, Wiggins, and Rompilla v. Beard,

545 U.S. 374 (2005) impose a duty to investigate in every case).
Likewise, the Court cautioned against ‘attributing strict rules to
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this Court’s recent case law.’ Id. at 1408.

Docket 305 at 97. The court is satisfied that it did not make a manifest error
concerning this issue.

As to Rhines'’s prejudice argument, the state court described the
prejudice prong as requiring a showing of “actual prejudice.” Docket 204-1 at
21. Rhines argues that the state court should have included the Supreme
Court’s further explanation that prejudice récjuireé “a reasonable probability
that, but for counsel’s errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufﬁcie;:t to undermine the
confidence in the outcome.” Strickland, 466 U.S. at 694. A defendant must
satisfy both Strickland prongs, however, and a court can adjudicate them in
either order if the defendant fails to establish one. Id. at 697. The state court
never reached the prejudice inquiry because it concluded that Rhines’s
attorneys rendered reasonably competent assistance. This court agreed with
the state court. Thus, even assuming the state court’s description of the
prejudice prong was objectively unreasonable-which it ' was not-the error would
not affect the outcome of Rhines’s case. The court is satiéﬁed that it did not
make a manifest error. concerning this issue.

Regarding Rhines’s argument that this court applied the incorrect
standard of review to the state court’s decision, Rhines does not identify the
standard the court should have applied. Rhines cites primarily to various cases

| involving the review of ineffective assistance claims in the first instance. The

Supremé Court has explained, however, that the “doubly deferential” standard
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under § 2254(d) applies when a federal court reviews a state court’s
adjudication of an ineffective assistance claim on the ﬁéﬁts. The court finds nno
manifest error with its decision. Thus, Rhines is not entitied to relief.

2. Mitigation investigation

The bulk of Rhines’s motion contends that his trial attorneys failed to
prpperly investigate and present mitigating evidence. His arguments can be
grouped broadly into five areas where, according to Rhines, his attorneys
should ilave investigated further: (1) Rhines'’s family; (2) Rhines’s military
history; (3) Rhines’s jail and criminal records; (4) Rhines’s mental health; and
{5) Rhines’s family history of exposure to neurotoxins.

Each area highlighted by Rhines, with the exception of the neurotoxins
issue, was investigated by his trial attorneys. See Docket 204-1 at 16-19
(noting “Rhines’[s] counsel did investigate possible miﬁgaiﬁbn evidence. They
investigated by talking to Rhines, his family and friends, reviewing his military
service records, his schooling, employment history, [and] psychiatric and
psychological examinations and found that there was very little mitigating
evidence to be found or presented.”). Like Rhines’s standard of review
argument, Rhines had the opportunity to contest-and did contesi-the state
court’s determinations concerning his attorneys’ efforts and their strategy.
Docket 232 at 80-93. This court rejected those arguments and concluded that.
Rhines was not entitled to habeas relief, Here, Rhines devotes many pages of
his reconsideration brief to re-litigating his mitigation claims. But Rhines

- cannot use Rule 59(¢) to re-litigate old matters or advance new arguments that
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should have been made before. Metro. St. Louis, 440 F‘.3d'gt 933. And
bookending those arguments with conclusory language that this court’s
decision was unreasonable is an insufficient basis to justify relief. The court
finds no manifest error with its decision. Thus, Rhines’s claims will not be
revisited.

The court will, however, address several specific issues raised in Rhines’s
motion. For example, Rhines cites a number of affidavits signed by individuals
who, likke the jurors, were also reccnﬂy interviewed. See, e’.g., Docket 323-8
(signed March 15, 2016}); Docket 323-9 (signed March 1% , 2016); Docket 323-
10 (signed March 15, 2016). Rhines references these affidavits in support of his
arguments that the court’s decision was erroneous. Rhines'’s ineffective
assistance of counsel claims were.each adjudicated on the mer:ts in state
court. Rhines has not shown that these contemporary affidavits, or similar
evidence containing the same substance, were ever presented to or considered
by the state court. Thus, this court cannot consider the affidavits. Pinholster,
563 U.S. at 181. '

As for Rhines’s neurotoxins argument, it is a theory that Rhines
advanced in his October 21, 2015 motion to amend his federal habeas petition.
See Docket 281 at 3-5. Rhines asserted that his trial attorneys as part of their
mitigation efforts should have investigated whether Rhines was exposed to
pesticides and other toxins while he was growing up in McLaughlin, South
Dakota. Rhines argued that that exposure could have caused him to develop

various neurological disorders. He claimed that the failure of his trial attorneys
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to pursue this é.rea of inquiry suggested that their mitigation efforts were
deﬁcient. And Rhines moved to buttress his argument with affidavits from
three experts who reviewed Rhines's case file and records. See

Docket 281-1, -2, and -3. Those experts made their own findings and
conclusions concerning Rhines, his background, his mental health, and the
effectiveness of Rhines’s trial counsel’s mitigation efforts. - .

This court denied Rhines’s mqtibn to amend his federal habeas petition
to include his new theory and evidence. Rhines’s ineffective assistance claims
were each adjudicated on the merits in state court. This court held that the
rule in Pinholster prevented Rhines from “bolster(ing] his exhausted ineffective
assistance claims with new evidence that was not presented to or considered
by the state court.” Docket 304 at 18. The court, for similar reasons, denies
Rhines’s motion to present these arguments and this evidence as part of his
reconsideration motion.

In sum, Rhines has not identified any manifest error with the court’s
judgment cb'héerni.ng his ineffective assistance claims. Thus, Rhines is not
entitled to relief,

D. Jury Note and Juror Confusion

Rhines moves for reconsideration of the court’s‘ adjudication of Issue IX.E
of his federal habeas petition. Issue IX.E alleged that Rhines’s trial attorneys
were ineffective due to the way they handled a note from the jurors. The state

court denied Rhines's claim, and this court concluded that Rhines was not

entitled to relief. Docket 305 at 106-08.
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Here, Rhines attempts to re-litigate Issue IX.E. He ihvokes arguments
that either were made or should have been made before and also cites evidence
that was not presented to the state court that adjudicatedl his claim. Rhines’s
argument suffers the same infirmities as those discussed in sections I.A-C,
supra. The court is satisfied that its decision did not involve any manifest error.
Thus, Rhines;’s ineffective assistance claim will not be revisited.

Rhines has failed to justify alfering or amending the court’s judgment.
Thus, Rhines’s Rule 59(e) motion is denied.

II. Respondent’s Motion to Strike

Respondent moves the court to strike various exhibits from the court’s
docket. These exhibits consist of affidavits and other documents that the court
determined that it cannot consider because, for example, Rhines did not
present the evidence to any state court for consideration. Cf. Pinholster, 563
U.S. at 181. Rhines, nonetheless, cited to some of those same exhibits in his
Rule 59(e) motion, and respondent asserts that Rhines may continue to do so
on appeal. Thus, respondent asks the court to excise the exhibits from the
docket,

The court will not strike the exhibits, Respondent has not shown that he
will be prejudiced by the continued presence of the exhibits on the court’s
docket. Thus, the motion is denied.

CONCLUSION
Rhines has not shown any manifest error with the court’s decision. Thus,

he is not entitled to relief. Respondcnt has not shown that the various exhibits

18

APPENDIX 129



should be struck from the court’s docket. Therefore, the e;chibits will remain.
Thus, it is

ORDERED that Rhines’s motion to alter or amend the judgment (Docket
323) is denied.

I'T IS FURTHER ORDERED that respondent’s motion to strike (Docket
324) is denied. |

Dated July 5, 2016.

BY THE COURT:;

/s/Karen E, Schreier
KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

19

APPENDIX 130



