






Footnotes

1 “In 1996, the AEDPA section 108 changed [the predecessor statute] 848(q)(9), removing the ex parte proceeding

requirement and changing the mandatory ‘shall’ language to the discretionary ‘may.” Fuller v. Johnson, 114 F.3d 491,

502 (5th Cir.1997) (citing AEDPA § 108, Pub.L. No. 104–132, 110 Stat. 1226 (1996)). Discussing these amendments,

the United States Court of Appeals for the Tenth Circuit observed, “[o]ne of the amendments, applicable only to death

penalty cases, changes the presumption from an ex parte hearing for services other than counsel to a process which

is not to be held ex parte ‘unless a proper showing is made concerning the need for confidentiality.’ ” United States v.

Gonzales, 150 F.3d 1246, 1264 (10th Cir.1998) (quoting 21 U.S.C. § 848(q) (9)).

2 It is not entirely clear that this interpretation was intended. The issue in Patrick was not whether some need for

confidentiality had been shown, but the degree of specificity required under § 3599(f). Petitioner Patrick argued that it

merely required a “general” showing of the need for confidentiality, and asserted that he fulfilled this requirement because

“(1) the state habeas proceeding was ‘woefully inadequate;’ and (2) demonstration of the need for outside services would

reveal the contents of privileged conversations and attorney work product.” 37 F.Supp.2d at 816. The respondent argued

that the showing of the need for confidentiality had to be “specific.” Id. The court found that Patrick's showing of the need

for confidentiality was not sufficiently case-specific. “Here, petitioner asserts only a generic need for confidentiality which

arises in virtually all capital cases.” Id. Patrick relied on Dowthitt, in which the court also concluded that “this requirement



has not been satisfied by Dowthitt's conclusory assertions of the attorney-client or work product privileges.” 1998 WL

1986954, at *2. Both courts found that § 3599(f) required more.

3 Rule 26(b)(5) of the Federal Rules of Civil Procedure provides:

When a party withholds information otherwise discoverable by claiming that the information is privileged or subject

to protection as trial-preparation material, the party must:

(i) expressly make the claim; and

(ii) describe the nature of the documents, communications, or tangible things not produced or disclosed—and do

so in a manner that, without revealing information itself privileged or protected, will enable other parties to assess

the claim.

4 Rule 502(g) of the Federal Rules of Evidence defines these privileges as follows:

(1) “attorney-client privilege” means the protection that applicable law provides for confidential attorney-client

communications; and

(2) “work-product protection” means the protection that applicable law provides for tangible material (or its intangible

equivalent) prepared in anticipation of litigation or for trial.

5 In United States. v. Meriwether, 486 F.2d 498 (1973), the Court of Appeals discussed amendments to the Federal

Rules of Criminal Procedure to allow indigent criminal defendants to proceed ex parte in requesting subpoenas for trial.

“The names of witnesses to be called by the defendant could easily aid the government in determining the strategy

the defendant plans to use at trial.” Id., 486 F.2d at 506. This amendment, however, “was not intended to protect the

defendant from opposition from the prosecutor; it was intended to shield the theory of his defense from the prosecutor's

scrutiny.” In Meriwether, however, the violation of this provision did not prejudice the defense. “The major factor which

causes us to reach this conclusion is that this was not the first, but the second trial of the same charges against the

defendant.” After the first trial, the need to shield the identify of witnesses is diminished.

6 Robertson has received two punishment trials, two direct state appeals, three state habeas proceedings, and a prior

federal habeas review and appeal, during most of which his mitigating evidence was in issue. He was originally convicted

and sentenced to death in 1991 for a murder on August 19, 1989. State v. Robertson, No. F89–85961–NL (Crim. Dist.

Ct. No. 5, Dallas County, Tex. Feb. 11, 1991). The Texas Court of Criminal Appeals (“CCA”) affirmed the sentence and

subsequently denied habeas-corpus relief as well. Robertson v. State, 871 S.W.2d 701 (Tex.Crim.App.1994); Ex parte

Robertson, WR–30,077–01 (Tex.Crim.App. Nov. 18, 1998). This court denied federal habeas relief, and the Court of

Appeals denied a certificate of appealability. Robertson v. Johnson, 234 F.3d 890 (5th Cir.2000). The Supreme Court

then vacated the judgment of the Court of Appeals and remanded for further consideration in light of Penry v. Johnson,

532 U.S. 782, 121 S.Ct. 1910, 150 L.Ed.2d 9 (2001) (holding that “nullification” jury instructions in Texas capital murder

trial failed to correct previous failure to provide jury with a vehicle to give effect to mitigating evidence). Robertson v.

Johnson, 533 U.S. 901, 121 S.Ct. 2240, 150 L.Ed.2d 229 (2001). On remand, the Court of Appeals subsequently affirmed

the denial of habeas relief, finding that the special issues in Robertson's trial allowed the jury to give mitigating effect

to his proffered evidence. Robertson v. Cockrell, 325 F.3d 243 (5th Cir.2003) (en banc). On subsequent state habeas

review, the CCA later vacated the death sentence and ordered a new punishment hearing, concluding that the nullification

instruction to the jury impermissibly limited the jury's ability to consider and give effect to mitigating evidence presented

during Robertson's first trial, Ex parte Robertson, No. AP–74,720, WR–30077–02, 2008 WL 748373 (Tex.Crim.App.

Mar.12, 2008). The second punishment hearing was conducted in 2009 and resulted in another death sentence which

was affirmed on direct appeal in 2011. Robertson v. State, No. AP–71,224, 2011 WL 1161381 (Tex.Crim.App.2011).

State habeas relief was sought on this second death sentence and, after an evidentiary hearing in the trial court, was

denied on January 9, 2013. Ex parte Robertson, No. WR–30077–03, 2013 WL 135667 (Tex.Crim.App. Jan.9, 2013).

7 Regarding court filings, the term “ex parte” refers to those that are “made at the instance and for the benefit of one party

only, and without notice to, or argument by, any person adversely interested.” Blacks Law Dictionary 657 (9th ed.2009).

The term “seal” refers to a “fastening that must be broken before access can be obtained.” Id., at 1466. In federal court,

a sealed record is one that has restricted access. An ex parte record is one that is accessible to only one party and the

court. Therefore, an ex parte record is always sealed, but a sealed record is not always ex parte.
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