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QUESTION PRESENTED

The Federal Trade Commission Act, Pub. L. No. 63-
203, 38 Stat. 717 (1914) (codified as amended at 15 U.S.C.
§§41 et seq.), generally “empower[s] and direct[s]” the
Federal Trade Commission “to prevent” persons from
using “unfair or deceptive acts or practices in or affecting
commerce.” 15 U.S.C. §45(a)(2). By its terms, §13(b) of
the Act authorizes the Commission to seek “preliminary
injunction[s]” and, “in proper cases,” “permanent injunc-
tion[s].” 15 U.S.C. §53(b). The question presented is:

Whether §13(b) of the Act, by authorizing “injunc-
tion[s],” also authorizes the Commission to demand mon-
etary relief such as restitution—and if so, the scope of the
limits or requirements for such relief.
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PARTIES TO THE PROCEEDINGS BELOW
Petitioners AMG Capital Management, LLC, Black
Creek Capital Corporation, Broadmoor Capital Partners,
LLC, Level 5 Motorsports, LL.C, Scott A. Tucker, Park

269 LLC, and Kim C. Tucker were defendants in the dis-
trict court and appellants in the court of appeals.

Respondent Federal Trade Commission was the plain-
tiff in the district court and the appellee in the court of
appeals.

AMG Services, Inc.,, Red Cedar Services, Inc. d/b/a
500FastCash, SF'S, Inc. d/b/a OneClickCash, LeadFlash
Consulting, LLC, Partner Weekly, LLC, Muir Law
Firm, LLC, Timothy J. Muir, Don E. Brady, Robert D.
Campbell, Troy L. LittleAxe, MNE Services, Inc. d/b/a
Ameriloan d/b/a UnitedCashLoans d/b/a USFastCash
d/b/a Tribal Financial Services, and Nereyda M. Tucker
ex rel. Blaine A. Tucker were defendants in the district
court.

ETS Ventures, LLC, El Dorado Trailer Sales, and
Dale E. Becker were interested parties in the district
court.

Americans for Financial Reform, Deborah Moss, and
First Premier Bank were intervenors in the district
court.

First International Bank & Trust was an objector in
the district court.

Thomas W. McNamara was a receiver in the district
court.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to this Court’s Rule 29.6, petitioners AMG
Capital Management, LL.C, Black Creek Capital Corpo-
ration, Broadmoor Capital Partners, LLC, Level 5 Mo-
torsports LLC, and Park 269 LLC hereby certify that
each has no parent corporation and that no public compa-
ny holds 10% or more of their stock.
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STATEMENT OF RELATED PROCEEDINGS

The proceedings directly related to this petition within
the meaning of Rule 14.1(b)(iii) are:

McNamara v. Hallinan, et al., No. 2:17-c¢v-02966-
GMN-NJK (D. Nev.), currently ongoing;

McNamara v. Hallinan, et al., No. 2:17-c¢v-02967-
GMN-BNW (D. Nev.), currently ongoing;

McNamara v. Patten, et al., No. 2:17-cv-02968-
GMN-NJK (D. Nev.), currently ongoing;

McNamara v. Selling Source, LLC, et al., No.
2:17-cv-02969-GMN-DJA (D. Nev.), currently on-
going;

McNamara v. Whamtech, Inc., No. 2:18-c¢v-01336-
JCM-CWH (D. Nev.), administratively closed on
May 23, 2019;

McNamara v. Stealth Power, LLC, No. 2:18-cv-
01813-GMN-NJK (D. Nev.), currently ongoing;

McNamara v. Intercept Corp., et al., No. 2:18-cv-
02281-GMN-VCF (D. Nev.), currently ongoing;

FTC v. AMG Services, Inc., et al., No. 14-16468
(9th Cir.), judgment entered on October 30, 2014,
and

FTC, et al. v. E.T.S. Ventures, LLC, et al., No. 18-
15401 (9th Cir.), judgment entered on August 15,
2018.
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PETITION FOR A WRIT OF CERTIORARI

The Federal Trade Commission Act generally “em-
power[s] and direct[s]” the Federal Trade Commission
“to prevent” persons from using “unfair or deceptive acts
or practices in or affecting commerce.” 15 U.S.C.
§45(a)(2). By its terms, §13(b) of the Act authorizes the
Commission to seek “preliminary injunction[s]” and, “in
proper cases,” “permanent injunction[s].” 15 U.S.C.
§53(b). This case concerns whether that provision, by au-
thorizing “injunction[s],” also authorizes the Commission
to demand monetary relief, such as restitution.



2

There is a square circuit split on that issue. The
courts of appeals agree that the text of § 13(b) “mentions
only injunctive relief.” FTC v. Commerce Planet, Inc.,
815 F.3d 593, 598 (9th Cir. 2016). But many courts of
appeals have held that it implicitly authorizes the Com-
mission to seek monetary relief as well. Invoking this
Court’s 1946 decision in Porter v. Warner Holding Co.,
328 U.S. 395 (1946)—which did not involve the FTC
Act—eight circuits had held that, “by authorizing the is-
suance of injunctive relief,” §13(b) also “empowers dis-
trict courts to grant any ancillary relief necessary to ac-
complish complete justice,” including monetary relief
such as “restitution.” Commerce Planet, 815 F.3d at 598
(quotation marks omitted). The decision below followed
that approach. App., infra, 15a-17a.

The Seventh Circuit, however, has now rejected that
position. It has held that “section 13(b)’s grant of author-
ity to order injunctive relief does not implicitly authorize
an award of restitution.” FTC v. Credit Bureau Ctr.,
LLC, 937 F.3d 764, 767 (7th Cir. 2019). The Seventh Cir-
cuit recognized that its decision “creates a circuit split.”
Id. at 767 n.1. But it was compelled to reject the “consen-
sus view of [its] sister circuits” given its “clear incompati-
bilities with the FTCA’s text and structure.” Id. at 785-
786.

The Commission has acknowledged that “the question
whether monetary relief is available under Section 13(b)
is a recurring one of great public importance.” Federal
Trade Commission’s Motion To Stay the Mandate at 5,
FTC v. Credit Bureaw Ctr., LLC, No. 18-2847, ECF No.
61 (7th Cir. Sept. 17, 2019). It has explained that seeking
“equitable monetary relief” pursuant to §13(b)’s provi-
sion for injunctive relief is now “a cornerstone of the
FTC’s enforcement program.” Ibid. The circuit split, it
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states, casts “doubt on the future availability of that rem-
edy.” Ibid. The Commission thus has expressed the view
that “[t]here is a reasonable probability” this Court
would “grant certiorari” to review the § 13(b) issue. Id. at
4.

This case provides an ideal vehicle to address the
issue. “[Blound by [its] prior interpretation of §13(b),”
App., infra, 17a, the Ninth Circuit in this case affirmed a
judgment that requires petitioners to pay the Commis-
sion $1.27 billion in supposedly “equitable monetary
relief” “styled as ‘restitution.”” Id. at 4a, 23a. Two of the
three panel members joined a special concurrence to
urge that the Ninth Circuit’s “interpretation” of §13(b)
as authorizing monetary relief is “no longer tenable,” and
“wrongly authorizes” the Commission to wield “a power
that the statute does not permit.” Id. at 23a. This Court
should grant the petition for a writ of certiorari and re-
solve the circuit split over the proper interpretation of
§13(b).

OPINIONS BELOW

The court of appeals’ opinion (App., infra, 1a-40a) is
reported at 910 F.3d 417. The district court’s opinion on
liability (App., infra, 41a-73a) is reported at 29 F. Supp.
3d 1338, and its opinion on monetary relief (App., nfra,
74a-116a) is unreported.

STATEMENT OF JURISDICTION

The court of appeals entered judgment (App., infra,
la-40a) on December 3, 2018, and denied rehearing
(App., mnfra, 118a-119a) on June 20, 2019. On September
3, 2019, Justice Kagan extended the time to file a petition
for a writ of certiorari to October 18, 2019. This Court
has jurisdiction under 28 U.S.C. § 1254(1).
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STATUTORY PROVISIONS INVOLVED

Relevant provisions of the Federal Trade Commission
Act, 15 U.S.C. §§41 et seq., are set forth in the Appendix
(App., tnfra, 120a-139a).

STATEMENT
I. STATUTORY FRAMEWORK

Enacted in 1914, the Federal Trade Commission Act
(“FTC Act”), Pub. L. No. 63-203, 38 Stat. 717 (1914) (cod-
ified as amended at 15 U.S.C. §§41 et seq.), created the
Federal Trade Commission (“Commission”) and gave it
the power to “prevent” persons from “using unfair meth-
ods of competition in commerce.” Id. ch. 311, 38 Stat. at
719. Congress later broadened the Commission’s man-
date. Current §5 of the FTC Act “empower[s] and di-
rect[s] [the Commission] to prevent” persons from using
“unfair or deceptive acts or practices in or affecting com-
merce.” 15 U.S.C. §45(a)(2). Section 5 has been con-
strued to encompass any practices “‘likely to mislead
consumers acting reasonably under the circumstances.””
FTCv. Stefanchik, 559 F.3d 924, 928 (9th Cir. 2009).

The FTC Act gives the Commission administrative
tools for carrying out its mission. Section 5 authorizes
the Commission to conduct an administrative adjudica-
tion if it “hals] reason to believe” that someone has vio-
lated or is violating the prohibition on unfair or deceptive
acts or practices. 15 U.S.C. §45(b). If, after a hearing,
the Commission decides that “the act or practice in
question is prohibited” under §5, it must make a written
report and issue a “cease and desist” order. Ibid. The
FTC Act also grants the Commission rulemaking auth-
ority to “define with specificity acts or practices which
are unfair or deceptive” within the meaning of §5, id.
§57a(a)(1)(B), and provides procedures for the Commis-
sion to exercise that authority, see id. §57a(b).
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Congress later amended the FTC Act to give the
Commission authority to enforce its orders in district
court, and to seek relief in district court in the first
instance. See Trans-Alaska Pipeline Authorization Act,
Pub. L. No. 93-153, §408(c), 87 Stat. 584, 591 (1973);
Magnuson-Moss Warranty—Federal Trade Commission
Improvement Act, Pub. L. No. 93-637, tit. II, §206, 88
Stat. 2183, 2201-2202 (1975).

Section 5(0). In 1973, Congress amended §5(1) of the
FTC Act to authorize the Commission to enforce its final
cease-and-desist orders in district court. See 87 Stat. at
591 (codified as amended at 15 U.S.C. §45(0)). It provides
that the Commission may bring a “civil action” to recover
“penalt[ies]” from anyone who “violates” a final order of
the Commission. Id. §45(]). It further provides that,
“[i]ln such actions,” district courts may “grant mandatory
injunctions and such other and further equitable relief as
they deem appropriate in the enforcement of such final
orders of the Commission.” Ibid.

Section 13(b). In the same 1973 legislation, Congress
also enacted §13(b)—the provision at issue here. Titled
“Temporary restraining orders; preliminary injunctions,”
§13(b) gives the Commission authority to seek judicial
relief to prevent acts that violate the Act or rules promul-
gated thereunder. 15 U.S.C. §53(b). Section 13(b) pro-
vides that, where the Commission “has reason to believe”
a person “is violating, or is about to violate” a law en-
forced by the Commission, and that “enjoining” such act
“pending the issuance” and resolution “of a complaint by
the Commission” is in the public interest, it may seek “a
temporary restraining order or a preliminary injunction”
in district court. 87 Stat. at 592 (codified as amended at
15 U.S.C. §53(b)). The Commission must show that,
“weighing the equities and considering the Commission’s
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likelihood of ultimate success, such action would be in the
public interest.” Ibid. Section 13(b) also states that, “in
proper cases the Commission may seek, and after proper
proof, the court may issue, a permanent injunction.”
Ibid.

Critically here, the text of §13(b) “mentions only in-
junctive relief.” FTC v. Commerce Planet, Inc., 815 F.3d
593, 598 (9th Cir. 2016). Thus, for the first “eight years”
after it was enacted, § 13(b) was scarcely employed by the
Commission for any purpose beyond seeking preliminary
injunctions. D. Spiegel, Chasing the Chameleons: His-
tory and Development of the FTC’s 13(b) Fraud Pro-
gram, 18 Antitrust 43, 43 (Summer 2004).

Section 19. In 1975—two years after enacting
§13(b)—Congress amended the FTC Act again to grant
the Commission further enforcement powers. It added a
new provision, §19, authorizing the Commission to seek
relief in federal court “to redress injury to consumers”
from certain past misconduct. See Pub. L. No. 93-637, 88
Stat. at 2201-2202 (codified as amended at 15 U.S.C.
§57b). Section 19 authorizes a court “to grant such relief
as [it] finds necessary,” including, but not limited to, “re-
scission or reformation of contracts, the refund of money
or return of property, [and] the payment of damages.” 15
U.S.C. §5Tb(b).

Relief under §19, however, is not available based on a
mere showing of a §5 violation. It is available only
(1) where the Commission shows that the conduct vio-
lates an existing Commission rule identifying the conduct
as an “unfair or deceptive act[ ] or practice[ ],” 15 U.S.C.
§57b(a)(1); or (2) where the Commission has previously
issued a “cease and desist order” to the defendant and
then proves in court that a “reasonable man would have
known under the circumstances” that the conduct “was
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dishonest or fraudulent,” 7d. §57b(a)(2). Actions under
§19 are subject to a three-year statute of limitations in
most circumstances. Id. §57b(d).

II. PROCEEDINGS BELOW
A. Proceedings in the District Court

Scott Tucker managed businesses that provided short-
term loans to consumers over the Internet. See App.,
mfra, 4a, 42a-43a. For over a decade, those businesses
offered so-called “Delaware Model” loans—loans that au-
thorized automatic renewal without a borrower taking
any affirmative action. C.A.App. 1362, 1534-1535, 1660.
That loan product was not unique to the businesses Mr.
Tucker managed. Id. at 1660. Hundreds of online len-
ders offered loans that included the same automatic-re-
newal feature. See id. at 1658-1662. And they provided
borrowers with the same disclosures Mr. Tucker pro-
vided regarding the loans’ terms. See id. at 1788-1849.

The Commission initiated an investigation into Mr.
Tucker and the businesses’ lending practices in late 2002.
See C.A.App. 2120. For 10 years, the Commission took
no action. During that time, it did not inform Mr. Tucker
of any specific concerns. In 2012, however, the Commis-
sion filed suit against Mr. Tucker and the businesses he
managed, alleging violations of §5 of the FTC Act. App.,
mfra, ba-6a. According to the Commission, the terms of
the loans were not being disclosed to consumers with suf-
ficient clarity. Id. at 6a. Invoking § 13(b) of the FTC Act,
the Commission sought preliminary and permanent in-
junctions. C.A.App. 223. The Commission also sought
“restitution” and “disgorgement” as remedies. Ibid. It
did so, however, not under § 19 (which explicitly provides
means to “redress injury to consumers”). The Commis-
sion instead invoked § 13(b), tbid., as Ninth Circuit prece-
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dent permitted, see FTC v. Pantron I Corp., 33 F.3d
1088, 1102 (9th Cir. 1994).

The complaint was the first time the Commission spe-
cified to the defendants the conduct it found objection-
able. The defendants promptly agreed to cease the alleg-
edly offending practices, stipulating to a preliminary in-
junction. See D.Ct.Dkt. 293 & 293-1. But they contested
liability under §5 and the further relief requested under
§13(b). See C.A. App. 197-199.

The district court bifurcated the case into a liability
phase and a relief phase. App., infra, 6a. It granted the
Commission summary judgment on liability, finding that
the defendants’ loan disclosures violated §5. Id. at 6a,
72a. While the disclosures were technically accurate, the
court ruled as a matter of law that the “net impression”
was misleading. /d. at 56a-62a.

At the relief phase, the district court entered a perma-
nent injunction barring defendants from engaging in sim-
ilar lending activities. App., infra, 97a-98a. It also found
Mr. Tucker, the businesses he managed, and his wife,
Kim Tucker (collectively, “petitioners”), “liable for resti-
tution.” Id. at 104a. Purporting to provide “monetary re-
lief in the full amount lost by consumers,” the court held
petitioners “jointly and severally liable for restitution in
the amount of $1,266,084,156.” Id. at 103a-104a. It fur-
ther ruled that the Commission is not required to pay the
funds to consumers—it can deposit the money in the
Treasury instead—if it “decides that direct redress” is
“impracticable.” Id. at 108a.

B. The Court of Appeals’ Decision

The Ninth Circuit affirmed. App., infra, 19a. It first
held that the district court properly granted summary
judgment on liability under §5. Id. at 14a. It concluded
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that “the Loan Note was likely to deceive a consumer act-
ing reasonably under the circumstances.” Ibid. Judge
Bea, however, filed a special concurrence regarding lia-
bility. He stated: “[W]e, a panel of three judges, have
read and understood the terms of the Loan Note. We
have not been deceived. Yet, we hold that the Loan Note
is likely to deceive the average consumer as a matter of
law.” Id. at 39a. In his view, “precedent” permitting that
result is “wrong.” Id. at 40a. “Courts should reserve
questions such as whether the Loan Note is ‘likely to de-
ceive’ for the trier of fact.” Ibud.

Petitioners challenged the monetary relief ordered.
They urged (among other things) that §13(b) provides
only that district courts may enter “‘injunction[s],’” and
thus does not authorize the Commission to seek “‘equita-
ble monetary relief.’” App., mnfra, 15a (brackets in orig-
inal). The court of appeals acknowledged that “Tucker’s
argument has some force,” but explained that “it is fore-
closed by our precedent.” Ibid. The Ninth Circuit had
“repeatedly held that,” “by ‘authorizing the issuance of
injunctive relief,’” “§13 ‘empowers district courts to
grant any ancillary relief necessary to accomplish com-
plete justice, including restitution.”” Id. at 15a-16a (quot-
ing Commerce Planet, 815 F.3d at 598).

Petitioners also invoked this Court’s recent decision in
Kokesh v. SEC, 137 S. Ct. 1635 (2017), which held that
“disgorgement imposed as a sanction for violating a
federal securities law” is a “‘penalty’” for statute-of-
limitations purposes. Id. at 1639. Under Kokesh, they
urged, “restitution under §13(b) is in effect a penalty,”
and “not a form of equitable relief.” App., infra, 16a.
The panel held that Kokesh was not dispositive, because
Ninth Circuit precedent “expressly rejected the argu-
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ment that §13(b) limits district courts to traditional
forms of equitable relief.” Id. at 17a.

Two members of the panel—Judge O’Scannlain joined
by Judge Bea—concurred specially “to call attention to
[the Ninth Circuit’s] unfortunate interpretation of the
Federal Trade Commission Act.” App., infra, 23a. They
urged that the court’s interpretation of “§13(b)’s authori-
zation of ‘injunction[s] to empower district courts to com-
pel defendants to pay monetary judgments styled as
‘restitution’” “is no longer tenable.” Ibid. (brackets in
original). The “text and structure of the statute,” they
observed, “unambiguously foreclose such monetary re-
lief.” Ibid. The Ninth Circuit’s “invention of this power
wrests from Congress its authority to create rights and
remedies.” Ibid. Finally, the concurring judges agreed
with petitioners that Kokesh “undermines” the Ninth
Circuit’s rationale for allowing restitution under §13(b),
casting doubt on whether it “is an ‘equitable’ remedy at
all.” Ibiwd. Like disgorgement in Kokesh, the putative
“restitution” under §13(b) “‘bears all the hallmarks of a
penalty.”” Id. at 31a.

The concurring judges urged the Ninth Circuit to “re-
hear this case en bane.” App., infra, 23a. Rehearing en
banc, however, was denied on June 20, 2019. Id. at 118a-
119a.

REASONS FOR GRANTING THE PETITION

There is a square and acknowledged circuit conflict on
“whether monetary relief is available under Section
13(b)”"—a provision that, by its terms, mentions only in-
junctive relief. Federal Trade Commission’s Motion To
Stay the Mandate at 5, F'TC v. Credit Bureau Ctr., LLC,
No. 18-2847, ECF No. 61 (7th Cir. Sept. 17, 2019) (“FTC
Credit Bureau Mot.”). The Commission agrees the
conflict exists. Ibid. And it agrees that the issue “is a
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recurring one of great public importance.” Ibid. That is
because the Commission has made pursuing monetary
relief under §13(b) a “cornerstone” of its “enforcement
program.” Ibid. It has extracted billions of dollars from
defendants through such suits, and it files dozens of new
cases under §13(b) each year. Ibid. Whether the Com-
mission can obtain such relief against defendants should
not vary based on their geographic location.

This case provides an ideal vehicle for resolving the
circuit conflict. The issue is squarely presented. And the
facts cast into stark relief the consequences of allowing
the Commission to obtain monetary remedies under
§13(b). Here, the Commission sought and obtained an
unprecedented award of $1.27 billion in “restitution”—in
fact, a cash payment to the government that it may keep
if distribution is “impracticable”—without satisfying the
more rigorous standards that Congress imposed in § 19 of
the FTC Act, which expressly authorizes monetary reme-
dies. The Commission did so, moreover, without regard
to any statute of limitations. It waited 10 years after it
first initiated an investigation into petitioners’ practices
to bring suit. And never once in that time did it identify
to petitioners the conduct it considered objectionable.
The petition should be granted.

I. THE COURTS OF APPEALS ARE DIVIDED OVER
WHETHER § 13(b) AUTHORIZES THE COMMISSION T0
SEEK MONETARY RELIEF

Section 13(b) of the FTC Act, by its terms, authorizes
the Commission to “bring suit * * * to enjoin” certain acts
or practices where it has “reason to believe” someone “is
violating, or is about to violate, any provision of law” the

Commission enforces. 15 U.S.C. §53(b). The Commis-

sion can seek, upon a proper showing, “temporary re-

straining order[s],” “preliminary injunction[s],” and “per-
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manent injunction[s].” Ibid. There is an acknowledged
circuit split concerning whether, in addition to the relief
expressly identified, § 13(b) also authorizes the Commis-
sion to seek monetary relief—indeed, monetary awards
payable to the government itself. That conflict warrants
this Court’s review. See Sup. Ct. R. 10(a). Whether a
defendant can be liable for restitution and other forms of
monetary relief under §13(b) should not vary with the
happenstance of geography.

1. Seven courts of appeals—the First, Second,
Fourth, Eighth, Ninth, Tenth, and Eleventh—hold that,
although §13(b) by its terms authorizes “injunctions,” it
should be read to authorize the Commission to seek
monetary relief, including restitution. See F'T'C v. Direct
Mktg. Concepts, Inc., 624 F.3d 1, 15 (1st Cir. 2010); F'TC
v. Bronson Partners, LLC, 6564 F.3d 359, 365 (2d Cir.
2011); F'TC v. Ross, 743 F.3d 886, 890-892 (4th Cir. 2014);
FTC v. Sec. Rare Coin & Bullion Corp., 931 F.2d 1312,
1314-1315 (8th Cir. 1991); FTC v. Commerce Planet, Inc.,
815 F.3d 593, 598 (9th Cir. 2016); FTC v. Freecom
Commens, Inc., 401 F.3d 1192, 1202 n.6 (10th Cir. 2005);
FTC v. Gem Merch. Corp., 87 F.3d 466, 469 (11th Cir.
1996).!

For example, in Commerce Planet, the Ninth Circuit
acknowledged that §13(b) “mentions only injunctive re-
lief.” 815 F.3d at 598. Nonetheless, citing this Court’s
decision in Porter v. Warner Holding Co., 328 U.S. 395
(1946)—a case that did not involve the FTC Act, see pp.
22-23, infra—the Ninth Circuit ruled that §13(b)’s “au-

! The Third Circuit has reached the same conclusion in a non-
precedential, unpublished opinion. See F'T'C v. Magazine Sols., LLC,
432 F. App’x 155, 158 n.2 (3d Cir. 2011).
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thoriz[ation] * * * of injunctive relief * * * invoked the
court’s equity jurisdiction, which carries with it ‘all the in-
herent equitable powers of the District Court.”” Com-
merce Planet, 815 F.3d at 598 (quoting Porter, 328 U.S.
at 398). The Ninth Circuit thus held that § 13(b), by men-
tioning injunctions, implicitly “empowers district courts
to grant ‘any ancillary relief necessary to accomplish
complete justice,’” including ordering monetary relief
such as “restitution.” Ibid. In the decision below, the
panel concluded it was “bound by” the Ninth Circuit’s
“prior interpretation of §13(b)” in Commerce Planet.
App., infra, 17a.

The Second, Fourth, Eighth, and Eleventh Circuits
have likewise invoked Porter for the same result. See
Bronson Partners, 654 F.3d at 365-367; Ross, 743 F.3d at
890-892; Sec. Rare Coin & Bullion Corp., 931 F.2d at
1314-1315; Gem Merch. Corp., 87 F.3d at 469-470. The
First and Tenth Circuits adopted the same view without
independent analysis. See Direct Mktg. Concepts, 624
F.3d at 15; Freecom Commc’ns, Inc., 401 F.3d at 1202
n.6.

2. The Seventh Circuit has now expressly rejected
that prevailing interpretation of §13(b). In FTC v. Amy
Travel Service, Inc., 875 F.2d 564 (7th Cir. 1989), the
Seventh Circuit initially had agreed with “other circuits”
that §13(b) authorizes monetary relief. Id. at 571. The
“statutory grant of authority to the district court to issue
permanent injunctions,” it stated, “includes the power to
order any ancillary equitable relief,” including “monetary
equitable relief,” whenever “necessary to effectuate the
exercise of the granted powers.” Id. at 571-572.

The Seventh Circuit, however, has now reversed
course, overruling Amy Travel Service as contrary to
clear and unambiguous statutory text. In FTC v. Credit
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Bureaw Center, LLC, 937 F.3d 764 (7th Cir. 2019), the
court held that “section 13(b)’s grant of authority to
order injunctive relief does not implicitly authorize an
award of restitution.” Id. at 767> Hewing carefully to
the statutory language, the Seventh Circuit reasoned
that “nothing in the text or structure of the FTCA sup-
ports an implied right to restitution in section 13(b),
which by its terms authorizes only injunctions.” Id. at
775.

The Seventh Circuit also traced the history of
“[lJower-court interpretations of section 13(b) built on
Porter,” and found them unpersuasive. 937 F.3d at 777.
Porter, the court noted, was the product of a time when
this Court “assumed that the judiciary could freely craft
remedies to fully enforce whatever rights Congress had
recognized.” Ibid. This Court’s “understanding of im-
plied remedies,” the Seventh Circuit explained, has
“evolved after Porter.” Id. at 779. Discussing Meghrig v.
KFC Western, Inc., 516 U.S. 479 (1996), in particular, the
Seventh Circuit explained that this Court now “adhere[s]
to [a] more limited understanding of judicially implied
remedies.” 937 F.3d at 781. Under that view, courts no
longer have “license to categorically recognize all ancil-
lary forms of equitable relief without a close analysis of
statutory text and structure.” Id. at 782.

The Seventh Circuit thus rejected the “starkly atextu-
al” view that § 13(b) authorizes monetary relief. 937 F.3d
at 767. The court recognized that its decision “creates a
circuit split.” Id. at 767 n.1. But it was compelled to re-

2 Credit Bureaw invoked a Seventh Circuit rule under which a three-
judge panel may overrule circuit precedent. See 937 F.3d at 767 n.1;
7th Cir. R. 40(e).
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ject the “consensus view of [its] sister circuits” given its
“clear incompatibilities with the FTCA’s text and struc-
ture,” as well as this Court’s post-Porter “refinement of
its implied remedies jurisprudence.” Id. at 785-786.

II. THE MAJORITY’S INTERPRETATION OF §13(b) AS
AUTHORIZING MONETARY RELIEF IS INCORRECT

Any effort to read §13(b) as authorizing monetary
relief cannot be reconciled with §13(b)’s text, the FTC
Act’s broader statutory scheme, amendments to that Act,
or this Court’s precedent.

A. The Text of §13(b) Authorizes Injunctions—
Not Monetary Relief

Here, statutory construction “must begin with the
words of the statute creating the Commission and deline-
ating its powers.” Nat'l Petrol. Refiners Assn v. FTC,
482 F.2d 672, 674 (D.C. Cir. 1973). The text of §13(b) is
straightforward—it grants the Commission authority to
obtain various types of tnjunctions. Nowhere does it
purport to grant the Commission the power to seek mon-
etary relief such as restitution. That should be disposi-
tive: “When the words of a statute are unambiguous,”
the “‘judicial inquiry is complete.”” Conn. Nat’l Bank v.
Germain, 503 U.S. 249, 254 (1992).

1. Section 13(b)’s heading states its subject matter:
“Temporary restraining orders; preliminary injunctions.”
15 U.S.C. §53(b). The body of §13(b) likewise mentions
only the Commission’s authority to obtain “temporary re-
straining order[s],” “preliminary injunction[s],” and “per-
manent injunction[s].” Ibid. Those phrases are unam-
biguous. An injunction is “a judicial process whereby a
party is required to do a particular thing, or to refrain
from doing a particular thing.” 2 J. Story & W.H. Lyon,
Commentaries on Equity Jurisprudence §1181, at 549
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(14th ed. 1918). Injunctions typically are entered for the
purpose of “prevent[ing] violation of rights” on a going-
forward basis. 1 D. Dobbs, Law of Remedies §2.9(2), at
227 (2d ed. 1993); see also Warth v. Seldin, 422 U.S. 490,
515 (1975) (describing an injunction as a “form of pro-
spective relief”).

Section 13(b) as a whole confirms that it authorizes the
Commission to obtain, and sets forth standards for ob-
taining, injunctive relief—it does not address recovery of
money. See App., infra, 24a-25a. First, §13(b) author-
izes the Commission to “bring suit * * * to enjoin” acts or
practices where it has “reason to believe” that a person
“is violating, or is about to violate” the FTC Act. 15
U.S.C. §53(b). The statute thus authorizes suits for in-
junctions directed to ongoing or prospective violations—
not relief that is directed to past violations. Warth, 422
U.S. at 515.

Section 13(b) is focused solely on injunctions. It speci-
fies forms of injunctive relief—e.g., “temporary restrain-
ing order[s],” “preliminary injunction[s],” and “perma-
nent injunction[s].” 15 U.S.C. §53(b). It sets forth tradi-
tional considerations, authorizing particular forms of in-
junctive relief upon a “proper showing,” including consid-
erations such as “the interest of the public,” the “equi-
ties,” and “likelihood of ultimate success.” Ibid. But it
nowhere suggests any standards or criteria for monetary
remedies.

2. In fact, §13(b) nowhere mentions monetary relief
generally, or restitution specifically. It “mentions only
injunctive relief.” Commerce Planet, 815 F.3d at 598.
And while most any claim for relief “can, with lawyerly
inventiveness, be phrased in terms of an injunction,”
Great-West Life & Annuity Ins. Co. v. Knudson, 534
U.S. 204, 211 n.1 (2002), the fact is that “[r]estitution isn’t
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an injunction,” Credit Bureau, 937 F.3d at 771. Restitu-
tion—at least in its equitable form—is a separate doc-
trine by which a court may “restore to the plaintiff parti-
cular funds or property in the defendant’s possession.”
Great-West, 534 U.S. at 214. Perhaps for that reason, no
court of appeals has ever construed §13(b)’s reference to
“injunction[s]” as expressly authorizing restitution or
other monetary relief on the ground that they are one
and the same.

Nor does the concept of awarding monetary relief,
such as restitution, otherwise “sit comfortably” within
the framework of §13(b). Credit Bureau, 937 F.3d at
772. Section 13(b) authorizes the Commission to bring
suit when it believes a person “is violating, or is about to
violate,” a provision of the FTC Act. 15 U.S.C. §53(b)(1).
Section 13(b) thus addresses a defendant’s ongoing or
prospective conduct—it does not authorize the Commis-
sion to seek redress solely for past harms. See F'TC v.
Shire Viropharma, Inc., 917 F.3d 147, 156 (3d Cir. 2019).
Restitution, however, is an inherently backward-looking
remedy—it is a “return or restoration of what the de-
fendant has gained in a transaction.” 1 Dobbs, supra,
§4.1(1), at 551 (emphasis added). If Congress had in-
tended §13(b) to encompass purely retrospective mone-
tary relief, such as restitution, then it would not have
keyed §13(b) relief to cases of ongoing or imminent viola-
tions. The terms §13(b) imposes on the Commission do
not square with the nature of retrospective monetary re-
lief, because §13(b) was never meant to encompass retro-
spective monetary relief.

3. If there is “one, cardinal canon” of statutory con-
struction, it is that “courts must presume that a legis-
lature says in a statute what it means and means in a
statute what it says there.” Conn. Natl Bank, 503 U.S.
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at 253-254. As this Court has explained, when Congress
makes specific “reference” to “injunction[s]” in delineat-
ing the relief available under a statutory scheme, that
should be understood as “a statutory limitation to in-
junctive relief” as that concept is “typically” understood
in “equity.” Great-West, 534 U.S. at 211 n.1 (emphasis
added). An “injunction” is not “typically” understood to
encompass “restitution.” Construing the term “injunc-
tion” in §13(b) to encompass claims by the Commission
for monetary relief renders “meaningless” the limits that
Congress imposed through its use of that term. 7bid.

B. Allowing the Commission To Obtain Monetary
Relief Under §13(b) Defies the FTC Act’s
Broader Statutory Scheme

The contrary reading of §13(b) makes hash of the
overall statutory scheme, rendering express provisions
redundant and rendering statutory protections impotent.

1. When Congress intended to authorize the Com-
mission to seek relief beyond injunctions—equitable or
otherwise—it said so expressly. Section 5(]) of the FTC
Act, for example, provides that where a person violates a
final cease-and-desist order from the Commission, the
“district courts are empowered to grant mandatory in-
junctions and such other and further equitable relief as
they deem appropriate” to redress the violation. 15
U.S.C. §45(]) (emphasis added). But §13(b) contains no
mention of such equitable relief.

That “absence of similar language in section 13(b) is
conspicuous.” Credit Bureau, 937 F.3d at 773. “‘[W]here
Congress includes particular language in one section of a
statute but omits it in another section of the same Act, it
is generally presumed that Congress acts intentionally
and purposely in the disparate inclusion or exclusion.’”
Nken v. Holder, 556 U.S. 418, 430 (2009). That presump-
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tion is particularly apt here. Congress expanded §5(]) to
encompass “injunctions and * * * other and further equi-
table relief” in 1973, in the very same legislation that
gave the Commission authority to seek only “injunc-
tion[s]” in §13(b). See Trans-Alaska Pipeline Authoriza-
tion Act, Pub. L. No. 93-153, §408, 87 Stat. 584, 591
(1973). If Congress meant the Commission to be able to
seek more than injunctions, and demand all equitable re-
lief, under § 13(b), it would have said so there as well.

2. Congress’s decision to amend the FTC Act to
specifically authorize certain types of backward-looking
monetary relief confirms §13(b)’s limited reach. Added
just two years after §13(b), §19 provides that district
courts “shall have jurisdiction” in certain circumstances
“to grant such relief as the court finds necessary to re-
dress injury to consumers.” 15 U.S.C. §57b(b). “Such
relief may include,” among other things, “rescission or
reformation of contracts,” and “the refund of money or
return of property.” Ibid.

Under the majority’s interpretation of § 13(b), much of
§19 is “entirely redundant.” App., infra, 29a. There
would have been no need for Congress to expressly auth-
orize “the refund of money or return of property” to con-
sumers in limited situations through §19, 15 U.S.C.
§57b(b), if §13(b) already “empower[ed] district courts to
grant ‘any ancillary relief necessary to accomplish com-
plete justice,’” including monetary “restitution,” for vio-
lations of the FTC Act, Commerce Planet, 815 F.3d at
598. Limiting § 13(b) to its text—authorizing only injunc-
tions—avoids “an interpretation [that] would render
superfluous another part of the same statutory scheme.”
Marx v. Gen. Revenue Corp., 568 U.S. 371, 386 (2013).
“[TThe canon against surplusage” thus also weighs
strongly against the majority interpretation. Ibud.
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Allowing the Commission to seek monetary relief
under § 13(b), moreover, vitiates critical “procedural pro-
tections” Congress provided in §19. App., infra, 27a.
For example, to obtain monetary relief under §19, the
Commission must make one of two showings—both of
which ensure that a defendant had reason to believe the
FTC Act proscribed the challenged conduct. The Com-
mission can show the conduct violated an existing “rule,”
promulgated under the Commission’s rulemaking author-
ity, “respecting unfair or deceptive acts or practices.” 15
U.S.C. §57b(a)(1). Or the Commission must already have
issued a “cease and desist order which is applicable” to
the defendant, and then must prove in district court that
a “reasonable man would have known under the circum-
stances” that the conduct “was dishonest or fraudulent.”
Id. §5Tb(a)(2).

Section 13(b) contains no comparable safeguards. In-
stead, the Commission may seek relief under §13(b)
“[w]henever [it] has reason to believe” there is a violation
of “any provision of law enforced by the [Commission].”
15 U.S.C. §53(b)(1). That includes §5’s general prohibi-
tion against “unfair or deceptive acts or practices in or
affecting commerce.” Id. §45(a)(2). The conduct poten-
tially covered by §5 is broad, and the bar for proving a
violation after the fact is low: “An act or practice is de-
ceptive if * ** there is a representation, omission, or
practice that * * * is likely to mislead consumers acting
reasonably under the circumstances, and * * * the repre-
sentation, omission, or practice is material.” F'TC v. Stef-
anchik, 559 F.3d 924, 928 (9th Cir. 2009) (quotation
marks omitted).> Reading §13(b) broadly to encompass

? Under that “consumer-friendly standard,” the Commission is not
required “to provide proof of actual deception.” App., infra, Ta (quo-
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monetary relief licenses the Commission to bypass the
express protections Congress built into §19 by seeking
otherwise identical relief under § 13(b) instead.

Section 19, moreover, includes a statute of limitations.
“No action may be brought by the Commission under”
§19, it declares, “more than 3 years after” the “rule
violation” or “unfair or deceptive act or practice” at issue.
15 U.S.C. §57b(d). Section 13(b), by contrast, “contains
no statute of limitations,” and courts have declined to im-
pose one. FTC v. Dantuma, 748 F. App’x 735, 739 (9th
Cir. 2018); see Credit Bureau, 937 F.3d at 783. Allowing
the Commission to seek monetary relief under §13(b)
renders that time limit—and the values it preserves—
virtually meaningless.*

Surely Congress did not craft the limits on monetary
and other relief that it imposed in §19 with the intention
that the Commission could evade those limits at will by
seeking the same relief under § 13(b). Cf. Middlesex Cty.
Sewage Auth. v. Nat’l Sea Clammers Assn, 453 U.S. 1,
14 (1981) (holding that where Congress has provided
“elaborate enforcement provisions it cannot be assumed
that Congress intended to authorize by implication addi-
tional judicial remedies for private citizens”); City of

tation marks and alterations omitted). That, too, is difficult to recon-
cile with basic restitution principles, which generally require that the
defendant actually have “wrong[ed]” the “claimant,” and that the de-
fendant’s “illicit profit [was] manifestly realized at the expense of the
claimant.” Restatement (Third) of Restitution and Unjust Enrich-
ment §44 cmt. a (2011).

* The three-year limitations period, 15 U.S.C. § 57b(d), helps ensure
the “prompt resolution of disputes,” Hardin v. Straub, 490 U.S. 536,
542 n.10 (1989), and protects “‘vital’” public interests in repose, Ko-
keshv.SEC, 137 S. Ct. 1635, 1641 (2017).
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Rancho Palos Verdes v. Abrams, 544 U.S. 113, 121 (2005)
(holding that “more expansive remedy under §1983” is
unavailable to redress violations of federal statutory
rights where Congress provided “more restrictive rem-
edies” in the statute itself).

C. Porter Cannot Sustain the Majority’s Interpre-
tation of §13(b)

The circuits uniformly agree “that the statute’s text
does not expressly authorize the award of [monetary]
consumer redress.” Ross, 743 F.3d at 890. But the ma-
jority have nevertheless justified expanding it to include
such relief as “grounded” in this Court’s decision in Por-
ter v. Warner Holding Co., 328 U.S. 395 (1946). See, e.g.,
Commerce Planet, 815 F.3d at 598. They construe Porter
as “articulat[ing] an interpretive principle that inserts a
presumption”—that, where Congress authorizes a court
to issue an “injunction,” courts should construe “the leg-
islative branch’s real intent” as authorizing the court “to
exercise the full measure of its equitable jurisdiction.”
Ross, 743 F.3d at 890-891 (emphasis added). But Porter
cannot sustain that expansive interpretation of § 13(b).

1. Porter concerned §205(a) of the Emergency Price
Control Act of 1942. 328 U.S. at 396. That provision
expressly authorized the Administrator of the Office of
Price Administration to seek a “‘permanent or tempor-
ary injunction, restraining order, or other order’” against
landlords who violated the Act’s ceilings on rents. Id. at
397. The question presented was whether the Adminis-
trator could seek “restitution of rents collected by a land-
lord in excess of the permissible maximums” under

§205(a). Id. at 396.

This Court held that the Administrator could pursue
restitution under §205(a). The Court stated that, by au-
thorizing an injunction, the statute invoked the district
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court’s “equitable” “jurisdiction,” making “all the inher-
ent and equitable powers of the District Court * **
available for the proper and complete exercise of that
jurisdiction,” including restitution. 328 U.S. at 398. “On-
ly in that way,” the Court stated, “can equity do complete
rather than truncated justice.” Ibid. Looking to the stat-
ute’s text, the Court stated that “the language of §205(a)
admits of no other conclusion.” 328 U.S. at 399. “[T]he
term ‘other order,” the Court explained, “contemplates a
remedy other than that of an injunction.” Ibid. (empha-
sis added). “An order for the recovery [of] restitution
* %% may be considered a proper ‘other order’ * * *.”
Ibid.

The Court stated that a statute’s invocation of a par-
ticular equitable remedy will not always carry with it all
the powers of “equitable jurisdiction” if the statute, “in so
many words, or by a necessary and inescapable infer-
ence, restricts the court’s jurisdiction in equity.” 328
U.S. at 398. For that reason, the Court found that
another provision of the Emergency Price Control Act
that authorized a tenant to sue for damages “provides an
exclusive remedy relative to damages,” and “supersedes
th[e] possibility” that courts of equity might award dam-
ages “under 205(a).” Id. at 401. But the Court found that
no “other provision” of the Act “expressly or impliedly
preclude[d] a court from ordering restitution.” Id. at 403.

2. Unlike the statute at issue in Porter, §13(b) men-
tions only “injunction[s]”; it does not include the “other
order” language the Court found to “contemplate[] a
remedy other than * * * an injunction.” 328 U.S. at 399.
No other provision of the statute in Porter expressly ref-
erenced restitution, so as to “supersede[ ] th[e] possibili-
ty” of awarding restitution as a matter of implicit equita-
ble “jurisdiction under” the statute. Id. at 401. But §19
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of the FTC Act expressly authorizes the Commission to
obtain the very monetary relief that the majority of
circuits have construed §13(b) to impliedly authorize.
See pp. 19-21, supra. And construing § 13(b) to authorize
such relief circumvents the important procedural and
substantive safeguards that §19 provides. [Ibid. For
those reasons alone, Porter’s construction of “injunction”
in §205(a) of the Emergency Price Control Act should
not control the construction of “injunction” in §13(b) of
the FTC Act.

3. In all events, the supposed “interpretive principle”
some courts have drawn from Porter—that by using the
term “injunction,” Congress “real[ly]” means “the full
measure of [a court’s] equitable jurisdiction,” Ross, 743
F.3d at 891—is not consistent with this Court’s approach
to statutory construction or implied remedies. At the
time Porter was decided, “the Court followed a different
approach to recognizing implied causes of action than it
follows now.” Ziglar v. Abbast, 137 S. Ct. 1843, 1855
(2017). Under that “‘ancien regime,” the Court assumed
it to be a proper judicial function to ‘provide such reme-
dies as [were] necessary to make effective’ a statute’s
purpose.” Ibid. (citation omitted). The majority’s inter-
pretation of §13(b) is “a relic of that ancien regime.”
App., infra, 37a.

Since Porter, this Court has “adopted a far more cau-
tious course” before implying remedies “not explicit in
the statutory text itself.” Ziglar, 137 S. Ct. at 1855.
Now, “separation-of-powers principles are or should be
central to the analysis.” Id. at 1857. “The judicial task is
to interpret the statute Congress has passed to de-
termine whether it displays an intent to create” a par-
ticular remedy. Alexanderv. Sandoval, 532 U.S. 275, 286
(2001).
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Thus, in Meghrig v. KF'C Western, Inc., 516 U.S. 479
(1996), this Court declined to “imply” additional remedies
(remedies remarkably similar to those implied below)
into otherwise clear statutory text. The question there
was whether “‘equitable restitution’” was available under
the Resource Conservation and Recovery Act of 1976
(“RCRA?”), which authorizes district courts “‘to restrain
any person who has contributed or who is contributing to
the past or present handling * * * of any solid or haz-
ardous waste.”” Id. at 482 & n.* (quoting 42 U.S.C.
§6972(a)). The government, citing Porter, urged that dis-
trict courts had “inherent authority to award any equita-
ble remedy” that was not “expressly” foreclosed by the
statute. Id. at 487. The Court refused to find an implied
restitution remedy in that provision. “Under a plain
reading of th[e] remedial scheme,” the Court explained,
courts could impose either “a mandatory injunction” or
“a prohibitory injunction.” Id. at 484. Neither of those
forward-facing remedies, however, “contemplates the
award of past cleanup costs, whether these are denom-
inated ‘damages’ or ‘equitable restitution.”” Ibud.

The Court then contrasted the RCRA with the Com-
prehensive Environmental Response, Compensation, and
Liability Act of 1980 (“CERCLA”), which addresses
similar toxic-waste issues. 516 U.S. at 485. Unlike the
RCRA, CERCLA expressly authorizes monetary relief.
See 42 U.S.C. §9607(a)(4). “Congress thus demonstrated
in CERCLA that it knew how to provide for the recovery
of cleanup costs[] and that the language used to define
the remedies under [the] RCRA does not provide that
remedy.” 516 U.S. at 485. Because Congress had “pro-
vided ‘elaborate enforcement provisions’ for remedying
the violation” of those statutes, it could not “‘be assumed
that Congress intended to authorize by implication addi-
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tional judicial remedies.’” [Id. at 487-488. The Court
therefore refused to follow the Porter “line of cases.” Id.
at 487.

Meghrig should make this an a fortiori case. “Every
one of Meghrig’s reasons for refusing to find restitution-
ary authority in the RCRA applies with equal force to
section 13(b).” Credit Bureau, 937 F.3d at 783. Like the
RCRA, §13(b)’s plain text does not authorize restitution
or other monetary relief. See pp. 15-18, supra. It ad-
dresses only injunctions. 15 U.S.C. §53(b). Moreover,
§5(1) and §19 of the FTC Act both authorize additional
equitable remedies. See pp. 18-19, supra. And §19 ex-
pressly authorizes monetary relief, but limits its availa-
bility. See pp. 19-21, supra. Because “Congress has pro-
vided ‘elaborate enforcement provisions’ for remedying
the violation” of the FTC Act, “‘it cannot be assumed
that Congress intended to authorize by implication addi-
tional judicial remedies’” in § 13(b). Meghrig, 516 U.S. at
487-488.

D. The Erroneous Departure from §13(b)’s Text
Has Spawned Additional Circuit Conflicts

While most circuits have held that §13(b) implicitly
authorizes the Commission to seek monetary relief, they
have divided over what forms of monetary relief are
available under that provision. For example, the Second
Circuit has held that, while the Commission may seek
restitution, it is limited to the form of restitution tradi-
tionally available in equity. The Ninth Circuit, by con-
trast, has held that the Commission may seek a broader
form of restitution that is legal in nature. That conflict is
predictable: Section § 13(b) says nothing about monetary
remedies in the first place, leaving the courts without
guidance about which forms of monetary relief are per-
mitted and when. The fact that the circuits cannot agree
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on the type of restitution available under §13(b) shows
precisely why it is error to read such relief into §13(b) in
the first place.

1. In FTC v. Verity International, Ltd., 443 F.3d 48
(2d Cir. 2006), the Second Circuit considered whether
restitution under §13(b) “must be limited to so-called
equitable restitution.” Id. at 66. The court explained
that there are “two types of restitution”—equitable and
legal. Ibid. “Equitable restitution allowed the plaintiff to
recover money or property in the defendant’s possession
that could ‘clearly be traced’ to money or property ‘iden-
tified as belonging in good conscience to the plaintiff.””
Id. at 66-67 (quoting Great-West, 534 U.S. at 212).
“Legal restitution, on the other hand, was awarded when
the plaintiff could not assert title to or the right to pos-
session of particular property but nevertheless had some
basis for recovering * * * some benefit that the defendant
wrongly received from the plaintiff.” Id. at 67.

The Second Circuit reasoned that, because “the availa-
bility of restitution under §13(b) of the FTC Act, to the
extent it exists, derives from the district court’s equitable
jurisdiction, it follows that the district court may award
only equitable restitution.” 443 F.3d at 67. And to “en-
sure” that an award can properly “be characterized as
equitable,” the Second Circuit has required that a resti-
tutionary award “be limited to funds that actually were
paid to the defendants.” Bronson, 654 F.3d at 374.°

® Courts have reached the same conclusion about restitution awarded
under other federal statutes, including ERISA, see, e.g., Callery v.
United States Life Ins. Co. in N.Y.C., 392 F.3d 401, 406 (10th Cir.
2004) (“[R]estitution recoveries are based upon a defendant’s gain,
not on a plaintiff[’s] loss.”), and the Commodities Exchange Act, see,
e.g., CFTC v. Wilshire Inv. Mgmt. Corp., 531 F.3d 1339, 1345 (11th
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2. The Ninth Circuit “take[s] a different view.”
Commerce Planet, 815 F.3d at 601. It has “expressly re-
jected the argument that § 13(b) limits district courts to
traditional forms of equitable relief.” App., infra, 17a.
Like the Second Circuit, the Ninth Circuit reasons that
restitution is authorized under §13(b) because its refer-
ence to “injunctive relief” thereby “invokes a court’s
equity jurisdiction.” Commerce Planet, 815 F.3d at 602.
But the Ninth Circuit has held that the implied power to
grant all equitable relief “includes the power ‘to award
complete relief even though the decree includes that
which might be conferred by a court of law,” such as mon-
etary relief that would traditionally be viewed as ‘legal.’”
Ibid. (citation omitted).

As a result, while “the Second Circuit limits §13(b)
relief to equitable restitution, the Ninth Circuit permits
restitution measured by the loss to consumers.” FTC v.
Inc21.com Corp., 475 F. App’x 106, 110 (9th Cir. 2012)
(citing Stefanchik, 559 F.3d at 931-932).° The Ninth Cir-
cuit has “refused to limit restitution under §13(b) to the
recovery of ‘identifiable assets in the defendant’s posses-
sion.”” App., mfra, 32a (quoting Commerce Planet, 815
F.3d at 601). Consequently, the “relief” the Commission
obtains in the form of restitution today “is indistinguish-
able from a request ‘to obtain a judgment imposing a
merely personal liability upon the defendant to pay a sum
of money'—essentially an ‘action[] at law.”” Id. at 33a
(quoting Great-West, 534 U.S. at 213).

Cir. 2008) (reversing district court because “awarding restitution in
the amount of customer loss was a legal remedy, and thus outside the
equitable powers of the district court”).

6 See also F'TC v. Febre, 128 F.3d 530, 536 (7th Cir. 1997) (affirming
restitution award measured by “the full amount lost by consumers”).
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3. It is perhaps not surprising that, having adopted a
“starkly atextual” view of §13(b) as authorizing restitu-
tion, Credit Bureauw, 937 F.3d at 767, the courts cannot
agree on the parameters of that implied remedy. Error
begets error. But if this Court were to find that §13(b)
authorizes monetary remedies, that circuit conflict would
warrant review in its own right. The conflict is clear and
acknowledged. And it has profound consequences. For
example, under the Ninth Circuit’s approach, the Com-
mission in this case was able to obtain a $1.27 billion
award for “restitution,” supposedly calculated in terms of
“the full amount lost by consumers.” App., infra, 103a-
104a. That is more than triple the $419 million the Com-
mission asserted that petitioners directly “received,”
C.A. App. 1491, which would be a ceiling under the Sec-
ond Circuit’s approach. As Judge O’Scannlain explained
below, while the Ninth Circuit purports to authorize “eq-
uitable monetary relief,” App., infra, at 4a, its approach
does not “have much resemblance to equitable forms of
restitution,” 1d. at 32a. Instead, the Ninth Circuit’s impo-
sition of restitution under §13(b) “‘bears all the hall-
marks of a penalty’” that this Court identified in Kokesh
v.SEC, 137 S. Ct. 1635 (2017). App., infra, 31a.

III. THE ISSUE IS IMPORTANT AND RECURRING

The parties agree that the circuit conflict warrants
this Court’s review. The Commission has acknowledged
that “the question whether monetary relief is available
under Section 13(b) is a recurring one of great public im-
portance.” FTC Credit Bureau Mot. 5. Indeed, it has
represented to the Seventh Circuit that “[t]here is a rea-
sonable probability” this Court would “grant certiorari”
to review the issue. Id. at 4.

A. As aresult of the courts’ prevailing interpretation
of the statute, § 13(b) has been transformed from a provi-
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sion with a limited role in the overall scheme of the FTC
Act into the “cornerstone of the FTC’s enforcement pro-
gram.” FTC Credit Bureau Mot. 5. When §13(b) was
enacted in the 1970s, “no one” within the Commission
“imagined” that it “would become an important part of
the Commission’s consumer protection program.” D.
Fitzgerald, The Genesis of Consumer Protection Remed-
1es Under Section 13(b) of the FTC Act 1, https:/
www.fte.gov/sites/default/files/documents/public_eve
nts/FTC%2090th%20Anniversary%20Symposium/fitz
geraldremedies.pdf. Indeed, “in the eight years” after it
was enacted, § 13(b) was scarcely employed by the Com-
mission for any purpose beyond seeking preliminary in-
junctions. D. Spiegel, Chasing the Chameleons: History
and Development of the FTC’s 13(b) Fraud Program, 18
Antitrust 43, 43 (Summer 2004). The agency’s reluctance
to use §13(b) in that fashion in its early years, of course,
belies the Commission’s current position. Cf. Norwegian
Nitrogen Prods. Co. v. United States, 288 U.S. 294, 315
(1933) (agency “practice has peculiar weight when it in-
volves a contemporaneous construction of a statute by
the [agency] charged with the responsibility of setting its
machinery in motion”).

When the Commission deemed §19’s procedures for
obtaining monetary relief too “time consuming,” it devel-
oped a legal strategy to press §13(b) as an “alterna-
tive[].” Injunctions, Divestiture and Disgorgement 12-
13, http://www.fte.gov/sites/default/files/documents/
public_events/ftc-90th-anniversary/symposium/04092
3transcript007.pdf. “When the early [§ 13(b)] cases were
proposed, many people within the Commission predicted
they would be unsuccessful, because Section 13(b) au-
thorized only injunctive relief.” Fitzgerald, supra, at 22.
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But the Commission prevailed in circuit after circuit
regardless, repeatedly obtaining monetary relief under
§13(b). See pp. 12-13, supra. As result, the Commission
has chosen to funnel the bulk of its enforcement efforts
into its “[Section] 13(b) Fraud Program,” rather than uti-
lizing §19 or purely administrative channels. See Spie-
gel, supra, at 43. “Suits for injunctions and equitable
monetary relief” under §13(b) thus have been common-
place “for more than 30 years.” FTC Credit Bureau Mot.
5. Indeed, “the agency files dozens of cases each year un-
der Section 13(b).” Ibid.

B. Whether the Commission has statutory authority
to seek monetary relief under §13(b) is thus “of great
public importance”—both to the Commission and to the
many defendants who are sued under that provision.
FTC Credit Bureauw Mot. 5. According to the Commis-
sion, it “has utilized Section 13(b)” to recover “billions of
dollars” from defendants. Ibid. It has used that provi-
sion to obtain a judgment of more than $1 billion in this
case alone. App., infra, 104a.

The issue, of course, is not whether the Commission
has the power to seek monetary remedies at all. It is the
circumstances under which the Commission may do so.
The Commission may seek “the refund of money or re-
turn of property,” among other monetary remedies, un-
der §19. 15 U.S.C. §57b(b). The question here is wheth-
er the Commission may instead seek the same relief un-
der §13(b)—a provision that mentions only injunctions—
and thereby bypass substantive and procedural protec-
tions Congress built into § 19 (including the requirements
of “notice” that the conduct is unlawful and agency action
within the limitations period). Credit Bureau, 937 F.3d
at 784; see 15 U.S.C. §57b(a)(2); pp. 20-21, supra. Re-
view is warranted.
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C. The importance of the question presented, more-
over, extends beyond the Commission and the FTC Act.
Other federal agencies rely on their statutory authority
to obtain injunctive relief to pursue billions of dollars in
restitution, disgorgement, and other forms of monetary
relief. As the Commission has explained, “the organic
acts of the Securities and Exchange Commission and the
Food and Drug Administration authorize courts to issue
injunctions but do not expressly mention monetary
relief.” FTC Credit Bureau Mot. 6 (citing 15 U.S.C.
§77t(b); 15 U.S.C. §78u(d); 21 U.S.C. §332(a)). “Relying
on the same legal theory used to interpret Section 13(b),
courts have consistently held that these statutes likewise
allow restitution or disgorgement.” Id. at 6 & n.3." Re-
solving the question presented here thus will also shed
light on the propriety of a number of other federal agen-
cies’ enforcement regimes.

IV. THIS CASE PRESENTS AN IDEAL VEHICLE FOR
RESOLVING THE CONFLICT

This case presents an excellent vehicle for resolving
the circuit conflict. Whether § 13(b) authorizes monetary
remedies was both “pressed” by petitioners and “passed
upon” by the Ninth Circuit. Verizon Commcns Inc. v.
FCC, 535 U.S. 467, 530 (2002) (quotation marks omitted);
see App., infra, 15a. And there are no “logically antece-
dent questions that could prevent [the Court] from reach-

" See, e.g., SEC v. First City Fin. Corp., 890 F.2d 1215, 1230 (D.C.
Cir. 1989); SEC v. Manor Nursing Ctrs., 458 F.2d 1082, 1103-1106
(2d Cir. 1972); SEC v. Tex. Gulf Sulfur Co., 446 F.2d 1301, 1307-1308
(2d Cir. 1971); United States v. Rx Depot, Inc., 438 F.3d 1052, 1054-
1063 (10th Cir. 2006); United States v. Lane Labs-USA, Inc., 427
F.3d 219, 223-236 (3d Cir. 2005); Unaited States v. Universal Mgmdt.
Servs., Inc., 191 F.3d 750, 760-762 (6th Cir. 1999).
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ing the question of the correct interpretation” of §13(b).
Unate Here Local 355 v. Mulhall, 571 U.S. 83, 85 (2013).

This case, moreover, casts the real-world consequen-
ces of the issue into stark relief. This case involves “the
largest litigated judgment ever obtained” by the Com-
mission. Press Release, U.S. Court Finds in FTC’s
Favor and Imposes Record $1.3 Billion Judgment
Against Defendants Behind AMG Payday Lending
Scheme (Oct. 4, 2016), https:/www.fte.gov/news-events/
press-releases/2016/10/us-court-finds-ftes-favor-imposes-
record-13-billion-judgment. The Commission was award-
ed $1.27 billion in “equitable monetary relief” from peti-
tioners, App., infra, 4a—under a statutory provision that
mentions only “injunction[s],” 15 U.S.C. §53(b).

The case also demonstrates the consequences of allow-
ing the Commission to proceed under § 13(b), rather than
§ 19—evasion of §19’s safeguards. In this case, there was
no existing Commission rule that identified petitioners’
conduct as an “unfair or deceptive act[ ] or practice[ ],” as
would support liability under §19. 15 U.S.C. §57b(a)(1);
pp. 6-7, supra. Nor was the Commission required to is-
sue a “cease and desist order” first and then prove in
court that a “reasonable man would have known under
the circumstances” that the conduct “was dishonest or
fraudulent.” 15 U.S.C. §57b(a)(2). Those requirements
have special salience where, as here, the supposedly un-
fair and deceptive practices petitioners engaged in were
widespread in the industry. See p. 7, supra. By proceed-
ing under §13(b), the Commission was able to recover
more than $1 billion by showing only that the “‘net
impression’ of the representation[s]” at issue “would be
likely to mislead” a reasonable consumer. App., infra, 7a.
Indeed, the Commission initiated an investigation into
petitioners’ lending practices in late 2002, but waited 10
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years to bring suit against them. See p. 7, supra. In that
time, the Commission never notified petitioners of par-
ticular concerns, and thus gave them no opportunity to
take corrective action. 7bid. And it sought restitution
covering a longer span than would be allowed under
§19’s three-year limitations period. See App., wnfra,
100a.

The Commission is “currently evaluating whether to
file a petition for a writ of certiorari” seeking review of
the §13(b) issue in the Seventh Circuit’s Credit Bureau
decision. FTC Credit Bureau Mot. 3. The Court will not
find a better vehicle than this case. The petition should
be granted.

CONCLUSION
The petition should be granted.
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Before: Diarmuid F. O’Scannlain and Carlos T. Bea,
Circuit Judges, and Richard G. Stearns,” District Judge.
Opinion by Judge O’Scannlain;
Concurrence by Judge O’Scannlain;
Concurrence by Judge Bea

SUMMARY"™

Federal Trade Commission
The panel affirmed the district court’s summary
judgment, and relief order, in favor of the Federal Trade
Commission (“FTC”) in the FTC’s action alleging that
Scott Tucker’s business practices violated §5 of the F'TC
Act’s prohibition against “unfair or deceptive acts or
practices in or affecting commerce.”

Tucker’s businesses offered high-interest, short-term
payday loans through various websites that directed
approved borrowers to hyperlinked documents that in-
cluded the “Loan Note” and the essential terms of the
loan as mandated by the Truth in Lending Act (“TILA”).
The FTC alleged that Tucker violated §5 of the FTC Act
because the Loan Note was likely to mislead borrowers
about the terms of the loan.

The panel held that the Loan Note was deceptive be-
cause it did not accurately disclose the loan’s terms. Spe-
cifically, the panel held that the TILA box’s “total of pay-
ments” value was deceptive, and the fine print’s oblique

“The Honorable Richard G. Stearns, United States District Judge
for the District of Massachusetts, sitting by designation.

" This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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description of the loan’s terms did not cure the mis-
leading “net impression” created by the TILA box. The
panel concluded that the Loan Note was likely to deceive
a consumer acting reasonably under the circumstances.

The panel held that the district court had the power to
order equitable monetary relief under § 13(b) of the FTC
Act. The panel held that the Supreme Court’s recent de-
cision in Kokesh v. SEC, 137 S. Ct. 1635 (2017), and this
court’s decision in F'TC v. Commerce Planet, Inc., 815
F.3d 593, 598 (9th Cir. 2016) (holding that § 13 empowers
district court’s to grant any ancillary relief necessary),
were not clearly irreconcilable; and Commerce Planet re-
mained good law.

The panel held that the district court did not abuse its
discretion in calculating the $1.27 billion award. The
panel applied the burden-shifting framework of Com-
merce Planet, and concluded that the district court did
not abuse its discretion when calculating the amount it
ordered Tucker to pay.

The panel held that the district court did not err in
permanently enjoining Tucker from engaging in consum-
er lending.

Judge O’Scannlain, specially concurring, joined by
Judge Bea, wrote separately to suggest that the court re-
hear the case en banc to reconsider Commerce Planet
and its predecessors, and the court’s interpretation of
§13(b) of the FTC Act to empower district courts to com-
pel defendants to hold that this interpretation wrongly
authorized a power that the statute did not permit.

Judge Bea concurred in the opinion because precedent
compelled him to do so, but he wrote separately because
he believed that this court’s precedent was wrong in that
it allowed the panel to decide that the Loan Note was de-
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ceptive as a matter of law. See F'TC v. Cyberspace.com,
LLC, 453 F.3d 1196, 1200 (9th Cir. 2006). Judge Bea
would hold that courts should reserve questions such as
whether the Loan Note was “likely to deceive” for the
trier of fact.

COUNSEL

Paul C. Ray (argued), Paul C. Ray Chtd., North Las
Vegas, Nevada, for Defendants-Appellants.

Imad Dean Abyad (argued) and Theodore P. Metzler,
Attorneys; Joel Marcus, Deputy General Counsel; David
C. Shonka, Acting General Counsel; Federal Trade
Commission, Washington, D.C.; for Plaintiff-Appellee.

OPINION
O’SCANNLAIN, Circuit Judge:

We must decide whether the Federal Trade Commis-
sion Act can support an order compelling a defendant to
pay $1.27 billion in equitable monetary relief.

I
A

Scott Tucker controlled a series of companies that
offered high-interest, short-term loans to cash-strapped
customers. He structured his businesses to offer these
payday loans exclusively through a number of pro-
prietary websites with names like “5600FastCash,” “One-
ClickCash,” and “Ameriloan.” Although these sites oper-
ated under different names, each disclosed the same loan
information in an identical set of loan documents. Be-
tween 2008 and 2012, Tucker’s businesses originated
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more than 5 million payday loans, each generally disburs-
ing between $150 and $800 at a triple-digit interest rate.

The application process was simple. Potential bor-
rowers would navigate to one of Tucker’s websites and
enter some personal, employment, and financial informa-
tion. Such information included the applicant’s bank ac-
count and routing numbers so that the lender could de-
posit the funds and—when the bill came due—make au-
tomatic withdrawals. Approved borrowers were directed
to a web page that disclosed the loan’s terms and condi-
tions by hyperlinking to seven documents. The most im-
portant of these documents was the Loan Note and Dis-
closure (“Loan Note”),! which provided the essential
terms of the loan as mandated by the Truth in Lending
Act (“TILA”). See 15 U.S.C. §1601 et seq. Borrowers
could open the Loan Note and read through its terms if
they chose, but they could also simply ignore the docu-
ment, electronically sign their names, and click a big
green button that said: “I AGREE Send Me My Cash!”

B

In April 2012, the Federal Trade Commission
(“Commission”) filed suit against Tucker and his
businesses in the District of Nevada.? The Commission’s

! An example of the Loan Note is reproduced in the Appendix.

% As is relevant on appeal, Tucker’s businesses include defendants-
appellants AMG Capital Management, LL.C; Black Creek Capital
Corporation; Broadmoor Capital Partners, LLC; and Level 5
Motorsports, LLC. Tucker is the sole owner of these corporations,
and we refer to them collectively as “Tucker.” The Commission’s
complaint also alleged that defendants-appellants Kim Tucker (Scott
Tucker’s wife) and Park 269 (a limited liability corporation that Kim
Tucker owns) “received funds” that could be “traced directly to
[Tucker’s] unlawful acts or practices.”
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amended complaint alleged that Tucker’s business
practices violated §5 of the Federal Trade Commission
Act’s (“FTC Act”) prohibition against “unfair or de-
ceptive acts or practices in or affecting commerce.” 15
U.S.C. §45(a)(1). In particular, the Commission alleged
that Tucker violated §5 because the terms disclosed in
the Loan Note did not reflect the terms that Tucker
actually enforced. Thus, the Commission asked the court
permanently to enjoin Tucker from engaging in con-
sumer lending and to order him to disgorge “ill-gotten-
monies.”

In December 2012, the parties agreed to bifurcate the
proceedings in the district court into a “liability phase”
and a “relief phase.” During the liability phase, the Com-
mission moved for summary judgment on the FTC Act
claim, which the district court granted. In the relief
phase, the court enjoined Tucker from assisting “any
consumer in receiving or applying for any loan or other
extension of Consumer Credit,” and ordered Tucker to
pay approximately $1.27 billion in equitable monetary
relief to the Commission. The district court instructed
the Commission to direct as much money as practicable
to “direct redress to consumers,” then to “other equitable
relief . .. reasonably related to the Defendants’ practices
alleged in the complaint,” and then to “the U.S. Treasury
as disgorgement.” Tucker timely appeals and challenges

* The Commission also claimed that such practices violated TILA’s
“Regulation Z,” which requires disclosures to be made “clearly and
conspicuously.” 12 C.F.R. §1026.17(a)(1). These formally independ-
ent legal theories are largely duplicative, however, because TILA
states that a violation of its provisions “shall be deemed” a violation
of the FTC Act. 15 U.S.C. §1607(c).
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both the entry of summary judgment and the relief or-
der.

II

Tucker first argues that the district court wrongly
granted the Commission’s motion for summary judgment
finding Tucker liable for violating §5 of the FTC Act.

A

Section 5 of the FTC Act prohibits “deceptive acts or
practices in or affecting commerce.” 15 U.S.C. §45(a)(1).
To prevail, the Commission must show that a representa-
tion, omission, or practice is “likely to mislead consumers
acting reasonably under the circumstances.” FTC v. Ste-
fanchik, 559 F.3d 924, 928 (9th Cir. 2009) (internal
quotation marks omitted). This consumer-friendly stand-
ard does not require the Commission to provide “[pJroof
of actual deception.” Trans World Accounts, Inc. v. FTC,
594 F.2d 212, 214 (9th Cir. 1979). Instead, it must show
only that the “net impression” of the representation
would be likely to mislead—even if such impression “also
contains truthful disclosures.” FTC v. Cyberspace.com
LLC, 453 F.3d 1196, 1200 (9th Cir. 2006).

1

In this case, the Commission argues that Tucker
violated §5 because the Loan Note was likely to mislead
borrowers about the terms of the loan. The top third of
such Loan Note contained the so-called TILA box, which
disclosed the “amount financed,” the “finance charge,”
the “total of payments,” and the “annual percentage
rate.” The “amount financed” portion of the box was the
amount borrowed, and the “finance charge” was equal to
30 percent of the borrowed amount. The final two figures
were calculated by summing the principal and the finance
charge (“total of payments”) and then determining the



8a

“annual percentage rate.” By way of illustration, suppose
that a customer wanted to borrow $300. The Loan Note’s
TILA box would state that the “amount financed” was
$300, that the “finance charge” was $90, and that the
“total of payments” was $390. The “annual percentage
rate” would vary based on the date the first payment was
due.

But the fine print below the TILA box was essential to
understanding the loan’s terms. This densely packed
text set out two alternative payment scenarios: (1) the
“decline-to-renew” option and (2) the “renewal” option.
Beneath the TILA box, the Loan Note stated: “Your
Payment Schedule will be: 1 payment of [the ‘total of
payments’ number] ... if you decline* the option of
renewing your loan.” The asterisk directed the reader to
text five lines further down the page, which read: “To
decline this option of renewal, you must select your
payment options using the Account Summary link sent to
your email at least three business days before your loan
is due.” Tucker would send this “Account Summary link”
three days after the funds were disbursed. With this
email, borrowers hoping to exercise the decline-to-renew
option had to navigate through an online customer-
service portal, affirmatively choose to “change the
Scheduled” payment, and agree to “Pay Total Balance.”
All of this had to be done “at least three business days”
before the next scheduled payment. Thus, the borrower
had to take affirmative action within a specified time
frame if he hoped to pay only the amount listed in the
TILA box as the “total of payments.”

By contrast, the “renewal” option would end up
costing a borrower significantly more. Importantly, re-
newing the loan did not require the borrower to take any
affirmative action at all; it was the default payment
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schedule. On the third line below the TILA box, the
Loan Note read: “If renewal is accepted you will pay the
finance charge ... only.” And with each “renewal,” the
borrower would “accrue new finance charges”—that is,
an additional 30-percent premium. After the fourth re-
newal, Tucker would begin to withdraw the “finance
charge plus $50,” and he would withdraw another such
payment each subsequent period until the loan was paid
in full.

To illustrate, consider again the example of the cus-
tomer who wanted to borrow $300. The Loan Note’s
TILA box would indicate that his “total of payments”
would be $390, equaling $300 in principal plus a $90 fi-
nance charge. But he would be required to pay much
more than that, unless he took the affirmative steps to
“decline” to renew the loan. Once again, these steps re-
quired him to wait three days after getting the cash, fol-
low a link in a separate email, and agree at least three
days before the due date to pay the full balance. If he
failed to perform this routine, then he would owe yet
another finance change (equaling another 30 percent of
the borrower’s remaining balance) at the next due date.
And if he simply let Tucker automatically withdraw the
payments for the course of the loan, he would owe the
$300 principal, plus ten separate finance charges, each
equaling 30 percent of the borrower’s remaining balance.
Altogether, a borrower following the default plan would
pay $975 instead of $390.

2

We agree with the Commission that the Loan Note
was deceptive because it did not accurately disclose the
loan’s terms. Most prominently, the TILA box suggested
that the value reported as the “total of payments”—
described further as the “amount you will have paid after
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you have made the scheduled payment”—would equal
the full cost of the loan. In reliance on this information, a
reasonable consumer might expect to pay only that
amount. But as we have described, under the default
terms of the loan, a consumer would be required to pay
much more. Indeed, under the terms that Tucker actual-
ly enforced, borrowers had to perform a series of affirma-
tive actions in order to decline to renew the loan and thus
pay only the amount reported in the TILA box.

The Loan Note’s fine print does not reasonably clarify
these terms because it is riddled with still more mislead-
ing statements. First, the explanation of the process of
declining to renew the loan is buried several lines below
where the option to decline is first introduced. Second,
nothing in the fine print explicitly states that the loan’s
“renewal” would be the automatic consequence of inac-
tion. Instead, it misleadingly says that such renewal
must be “accepted,” which seems to require the borrower
to perform some affirmative action. Third, between the
sentence that introduces the decline-to-renew option and
the sentences that explain the costly consequences of re-
newal, there is a long and irrelevant sentence about what
happens if a pay date falls on a weekend or holiday.
Thus, the fine print’s oblique description of the loan’s
terms fails to cure the misleading “net impression” crea-
ted by the TILA box.

3

Tucker suggests, however, that the Loan Note is not
deceptive because it is “technically correct.” But the
FTC Act’s consumer-friendly standard does not require
only technical accuracy. In Cyberspace, we held that a
solicitation was deceptive even though “the fine print no-
tices ... on the reverse side of the” solicitation contained
“truthful disclosures.” 453 F.3d at 1200. Indeed, Cyber-
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space held that it was irrelevant that “most consumers
[could] understand the fine print on the back of the solici-
tation when that language [was] specifically brought to
their attention.” Id. at 1201. Just as in Cyberspace, con-
sumers acting reasonably under the circumstances—
here, by looking to the terms of the Loan Note to under-
stand their obligations—likely could be deceived by the
representations made there. Therefore, we agree with
the Commission that the Loan Note was deceptive.

B

Tucker further contends that the district court erred
because its narrow focus on the Loan Note fails to cap-
ture the “net impression” on consumers. The district
court found that “any facts other than the terms of the
Loan Note ... and their presentation in the document
are immaterial to a summary judgment determination.”
But according to Tucker, the court should have con-
sidered all of his loan disclosures and all of his communi-
cations regarding those disclosures.

Tucker’s argument wrongly assumes that non-decep-
tive business practices can somehow cure the deceptive
nature of the Loan Note. The Act prohibits deceptive
“acts or practices,” 15 U.S.C. §45(a)(1) (emphasis added),
so it gives the Commission flexibility to bring suit either
for particular misleading representations, or for general-
ly deceptive business practices. Cf. FTC v. Sperry &
Hutchinson Co., 405 U.S. 233, 243 (1972) (“Congress [did
not intend] to confine the forbidden methods to fixed and
unyielding categories.” (citation omitted)). In this case,
the Commission must show only that a specific “repre-
sentation” was “likely to mislead.” Stefanchik, 559 F.3d
at 928; see also Cyberspace, 453 F.3d at 1200-01 (basing
liability on deceptive solicitations without resorting to de-
fendant’s other practices); Removatron Int’l Corp. v.
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FTC, 884 F.2d 1489, 1496-97 (1st Cir. 1989) (“Each adver-
tisement must stand on its own merits; even if other ad-
vertisements contain accurate, non-deceptive claims, a vi-
olation may occur with respect to the deceptive ads.”).
Under this standard, the district court’s focus on the
Loan Note—that is, on this particular deceptive “repre-
sentation”—was perfectly permissible.

C

Tucker next argues that summary judgment was also
inappropriate because he demonstrated a genuine issue
of material fact by presenting affirmative evidence from
which a jury could find in his favor. Tucker cites a host of
evidence in support of this point, but only two of his
arguments merit our attention.

First, Tucker claims that the Commission introduced
evidence that “contradicted” its theory of deception be-
cause four deposed consumers “had not read the loan dis-
closures” and “understood the disclosures upon reading
them at their depositions.” Thus, Tucker argues that
there is some evidence that consumers may not have reg-
ularly read the supposedly deceptive Loan Note. And if
customers were not likely to read the Loan Note in the
first place, the argument goes, then it cannot be likely to
deceive them.

But Tucker once again misunderstands the consumer-
friendly standards of §5 of the FTC Act. We have held
that “[pJroof of actual deception is unnecessary to estab-
lish a violation,” and thus Tucker can be liable if the Loan
Note itself “possess[es] a tendency to deceive.” Trans
World Accounts, Inc., 594 F.2d at 214. Thus, we held in
Cyberspace that the terms of a solicitation alone were de-
ceptive such that “no reasonable factfinder could con-
clude that the solicitation was not likely to deceive con-
sumers acting reasonably under the circumstances.” 453
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F.3d at 1201. True enough, we also stated in Cyberspace
that proof of actual deception is “highly probative,” but
we did so only to “bolster[ ]” our conclusion that the solic-
itation itself “created [a] deceptive impression.” Id. at
1200-01. In this case, however, Tucker points to no evi-
dence that consumers who did read the Loan Note un-
derstood its terms. Tucker therefore fails to show that a
genuine issue of material fact exists.

Second, Tucker claims that the expert testimony of-
fered by Dr. David Scheffman demonstrated an “absence
of confusion or deception.” Tucker’s counsel retained Dr.
Scheffman, who earned his doctorate in economics at the
Massachusetts Institute of Technology, to “opine on
whether the economic evidence regarding borrower be-
havior” was consistent with the Commission’s theory of
liability. He designed his analysis “to test for any materi-
al difference in the behavior of inexperienced consumers
that would indicate their understanding of the loan terms
was different from highly experienced consumers.” In
other words, he wanted to determine whether first-time
borrowers behaved like those who took out multiple
loans. If first-time borrowers behaved just like the re-
peat borrowers, Dr. Scheffman reasoned, then the first-
time borrowers could not have been misled about the loan
terms. Because there was a “near-perfect . .. correlation
between payoff behavior” among borrowers, Dr. Scheff-
man concluded that the data were “inconsistent with the
allegation that borrowers were misled.”

But Dr. Scheffman’s reasoning begs the question.
Consistent payoff patterns among classes of consumers
show, at best, that the consumers were similarly aware of
their obligations. While Dr. Scheffman concludes that
first-time borrowers were just as well informed as the re-
peat ones, it is equally plausible that the repeat borrow-
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ers were just as confused as those taking out their first
loans. As the district court noted, the expert’s analysis
simply assumed that repeat borrowers “plainly under-
stood the loan terms.” He did not, however, offer any ev-
idence “that repeat borrowers across loan portfolios
knew they were dealing with the same enterprise.” To
survive summary judgment, Tucker must identify some
specific factual disagreement that could lead a fact-finder
to conclude that the Loan Note was not likely to deceive.
See Stefanchik, 559 F.3d at 929. Dr. Scheffman’s testi-
mony offers only speculative analysis that could cut ei-
ther way. See MclIndoe v. Huntington Ingalls Inc., 817
F.3d 1170, 1173 (9th Cir. 2016) (“Arguments based on
conjuncture or speculation are insufficient . ...” (internal
quotation marks omitted)). Therefore, Dr. Scheffman’s
testimony does not raise a genuine issue of material fact.*

D

We conclude that the Loan Note was likely to deceive
a consumer acting reasonably under the circumstances.
We are therefore satisfied that the district court did not
err in entering summary judgment against Tucker as to
the liability phase.

*We need not address Tucker’s objections that the admission of the
Commission’s consumer complaint database violated Federal Rule of
Evidence 807 and Federal Rule of Civil Procedure 37. Such evidence
was irrelevant to the district court’s determination that the Loan
Note itself was deceptive. Even if Tucker were correct, any error is
harmless. See Dowdy v. Metro. Life Ins. Co., 890 F.3d 802, 807 (9th
Cir. 2018). Likewise, we need not address the Commission’s alterna-
tive theory that Tucker is liable because he “independently violated
the Truth in Lending Act.” The finding of liability under §5 of the
FTC Act is independently sufficient to affirm the judgment against
Tucker.
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ITI

Tucker next challenges the relief phase determination
that he must pay the Commission $1.27 billion. He urges
that the district court did not have the power to order
equitable monetary relief under §13(b) of the FTC Act.
Alternatively, he argues that the order to pay $1.27
billion overstates his unjust gains.

A

Tucker contends that the Commission “improperly
use[d] Section 13(b) to pursue penal monetary relief un-
der the guise of equitable authority.” After all, he points
out, §13(b) provides only that district courts may enter
“injunction[s].” 15 U.S.C. §53(b). According to Tucker,
an order to pay “equitable monetary relief” is not an in-
junction, so he concludes that the statute does not au-
thorize the court’s order.

Tucker’s argument has some force, but it is foreclosed
by our precedent. We have repeatedly held that §13
“empowers district courts to grant any ancillary relief
necessary to accomplish complete justice, including resti-
tution.” F'TCv. Commerce Planet, Inc., 815 F.3d 593, 598
(9th Cir. 2016) (internal quotation marks omitted); see
also F'TC v. Pantron I Corp., 33 F.3d 1088, 1102 (9th Cir.
1994) (“[T]he authority granted by section 13(b) ... in-
cludes the power to order restitution.”). Our precedent
thus squarely forecloses Tucker’s argument.

Tucker responds that we should revisit Commerce
Planet in light of the Supreme Court’s recent decision in
Kokesh v. SEC, 137 S. Ct. 1635 (2017). In Kokesh, the
Court determined that a claim for “disgorgement im-
posed as a sanction for violating a federal securities law”
was a “penalty” within the meaning of the federal catch-
all statute of limitations. 137 S. Ct. at 1639. Much like
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the equitable monetary relief at issue in this case, dis-
gorgement in the securities-enforcement context is “a
form of restitution measured by the defendant’s wrongful
gain.” Id. at 1640 (citing Restatement (Third) of Restitu-
tion and Unjust Enrichment §51 emt. A, at 204 (2010));
see also Commerce Planet, 815 F.3d at 599 (describing
restitution under § 13(b) as the power to “deprive defend-
ants of their unjust gains”). The Court held that dis-
gorgement orders are penalties because they “go beyond
compensation, are intended to punish, and label defend-
ants wrongdoers as a consequence of violating public
laws.” Id. at 1645 (internal quotation marks omitted).

Tucker suggests that Kokesh severs the line of rea-
soning that links “injunctions” to “equitable monetary re-
lief.” We said in Commerce Planet, for instance, that by
“authorizing the issuance of injunctive relief,” the statute
“invoked the court’s equity jurisdiction.” 815 F.3d at 598
(citing Porter v. Warner Holding Co., 328 U.S. 395
(1946)). Therefore, we concluded, §13(b) “carries with it
the inherent power to deprive defendants of their unjust
gains from past violations, unless the Act restricts that
authority.” Id. at 599. Tucker contends, however, that
Kokesh’s reasoning compels the conclusion that restitu-
tion under §13(b) is in effect a penalty—not a form of
equitable relief.

A three-judge panel may not overturn prior circuit au-
thority unless it is “clearly irreconcilable with the rea-
soning or theory of intervening higher authority,” Miller
v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (en banc),
and such threshold is not met here. First, Kokesh itself
expressly limits the implications of the decision: “Noth-
ing in this opinion should be interpreted as an opinion on
whether courts possess authority to order disgorgement
in SEC enforcement proceedings.” Kokesh, 137 S. Ct. at
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1642 n.3. Second, Commerce Planet expressly rejected
the argument that §13(b) limits district courts to tradi-
tional forms of equitable relief, holding instead that the
statute allows courts “to award complete relief even
though the decree includes that which might be con-
ferred by a court of law.” Commerce Planet, 815 F.3d at
602 (internal quotation marks omitted). Because Kokesh
and Commerce Planet are not clearly irreconcilable, we
remain bound by our prior interpretation of § 13(b).

B

Tucker next argues that the district court abused its
discretion in calculating the amount of the award. Under
our case law, we apply a burden-shifting framework. See
Commerce Planet, 815 F.3d at 603-04. The Commission
“bears the burden of proving that the amount it seeks in
restitution reasonably approximates the defendant’s
unjust gain,” which is measured by “the defendant’s net
revenues . .., not by the defendant’s net profits.” Id. at
603. If the Commission makes such showing, the defend-
ant must show that the Commission’s approximation
“overstate[s] the amount of the defendant’s unjust
gains.” Id. at 604. Any “risk of uncertainty at this sec-
ond step falls on the wrongdoer.” Id. (internal quotation
marks omitted).

Tucker argues that the $1.27 billion judgment over-
states his unjust gains. The court arrived at such figure
based on the calculations of one of the Commission’s
analysts. The analyst relied on data from Tucker’s loan
management software to determine how much money
Tucker received from consumers in excess of the princi-
pal disbursed plus the initial 30-percent finance charge.
This surplus represented the amount of money that
Tucker had received over-and-above the amount dis-
closed in the TILA box, which the Commission argued
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represented Tucker’s ill-gotten gains. The district court
agreed, so the final sum it ordered Tucker to pay was cal-
culated as follows: the sum of each consumer’s payments
to Tucker, minus the sum of each consumer’s “total of
payments” as disclosed in the TILA box, and minus cer-
tain other payments already made or to be made by other
defendants.

Tucker responds that the district court erred because
it ignored evidence of non-deception that should have re-
duced the award. Once again, Tucker reiterates the ar-
gument that repeat customers could not have been mis-
led by the loan’s terms. Therefore, he concludes, these
customers should have been excluded from the calcula-
tion. As we said above, however, Tucker has not pointed
to specific evidence that indicates one way or another
whether repeat customers were actually deceived. See
supra Part 11.C. Further, Tucker has not offered “a reli-
able method of quantifying what portion of the consum-
ers who purchased [the product] did so free from decep-
tion.” Commerce Planet, 815 F.3d at 604. Therefore, the
district court did not abuse its discretion when calculat-
ing the amount it ordered Tucker to pay.’

® The district court’s relief order also required Kim Tucker and Park
269 to disgorge more than $27 million because Tucker had “diverted
millions of dollars” from himself to them. Kim Tucker and Park 269
challenge this order. We have held that the FTC Act gives district
courts the power to reach fraudulently obtained property “in the
hands of any subsequent holder,” unless “the transferee purchases
ill-gotten assets for value, in good faith, and without actual or con-
structive notice of the wrongdoing.” FTC v. Network Servs. Depot,
Inc., 617 F.3d 1127, 1141-42 (9th Cir. 2010) (internal quotation marks
omitted). Here, the district court found that Kim Tucker and Park
269 did not provide any consideration for their money transfers from
Tucker. They do not dispute this core finding, and therefore we hold
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IV

Finally, Tucker challenges the district court’s decision
to enjoin him from engaging in consumer lending. The
text of §13(b) limits injunctive relief to “proper cases,” 15
U.S.C. §53(b), and Tucker argues that the “proper case”
language confines district courts to cases of “routine
fraud.” But we rejected this very argument in F'TC v.
Evans Products Co., 775 F.2d 1084, 1086-87 (9th Cir.
1985). We thus cannot find fault with the district court’s
decision to enter a permanent injunction.

v
The judgment of the district court is AFFIRMED.

that the district court did not err when it ordered Kim Tucker and
Park 269 to disgorge ill-gotten gains.
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APPENDIX
The following is an example of the Loan Note:

LOAN NOTE AND DISCLOSURE
Date: 08/03/2011 ID#: OneClickCash-

Borrower’s Name: ||| | G 1953793314

Parties: In this Loan Note and Disclosure (“Note”) you
are the person named as Borrower above. “We” One-
ClickCash are the lender (the “Lender”).

’” €. ”

All references to “we”, “us” or “ourselves” mean the
Lender. Unless this Note specifies otherwise or unless
we notify you to the contrary in writing, all notices and
documents you are to provide to us shall be provided to
OneClickCash at the fax number and address specified in
this Note and in your other loan documents.

The Account: You have deposit account,

B (Account”), at —

(“Bank”). You authorize us to effect a credit entry to de-
posit the proceeds of the Loan (the Amount Financed in-
dicated below) to your Account at the Bank.

DISCLOSURE OF CREDIT TERMS: The information
in the following box is part of this Note.

ANNUAL FINANCE Amount Total of
PERCENTAGE CHARGE Financed Payments
RATE
The The The amount
The cost of dollar amount you Wﬂ.l
your credit as a amount of credit have paid
yearly rate the provided after you
© credit to you or have made
782.14% will cost on your the
you. behalf. scheduled
$150.00 $500.00 payment.
$650.00
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Your Payment Schedule will be: 1 payment of $650.00
due on 2011-08-18, if you decline* the option of re-
newing your loan. If your pay date falls on a weekend
or holiday and you have direct deposit, your account
will be debited on the business day prior to your nor-
mal pay date. If renewal is accepted you will pay the
finance charge of $150.00 only, on 2011-08-18. You will
accrue new finance charges with every renewal of your
loan. On the due date resulting from a fourth renewal
and every renewal due date thereafter, your loan must
be paid down by $50.00. This means your Account will
be debited the finance charge plus $50.00 on the due
date. This will continue until your loan is paid in full.
*To decline this option of renewal, you must select your
payment options using the Account Summary link sent
to your email at least three business days before your
loan is due. Security: The loan is unsecured.
Prepayment: You may prepay your loan only in incre-
ments of $50.00. If you prepay your loan in advance,
you will not receive a refund of any Finance Charge.
(e) The Annual Percentage Rate is estimated based on
the anticipated date the proceeds will be deposited to
or paid on your account, which is 8-4-2011.

Itemization Of Amount Financed of $500.00; Given
to you directly: $500.00; Paid on your account $0

See below and your other contract documents for any
additional information about prepayment, nonpayment
and default.

Promise to Pay: You promise to pay to us or to our or-
der and our assignees, on the date indicated in the Pay-
ment Schedule, the Total of Payments, unless this Note is
renewed. If this Note is renewed, then on the Due Date,
you will pay the Finance Charge show above. This Note
will be renewed on the Due Date unless at least three
Business Days Before the Due Date either you tell us you
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do not want to renew the Note or we tell you that the
Note will not be renewed. Information regarding the re-
newal of your loan will be sent to you prior to any renew-
al showing the new due date, finance charge and all other
disclosures. As used in this Note, the term “Business
Day” means a day other than Saturday, Sunday, or legal
holiday, that OneClickCash is open for business. This
Note may be renewed four times without having to make
any principal payments on the Note. If this Note is re-
newed more than four times, then on the due date result-
ing from your fourth renewal, and on the due date result-
ing from each and every subsequent renewal, you must
pay the finance charge required to be paid on that due
date and make a principal payment of $50.00. Any pay-
ment due on the Note shall be made by us effecting one
or more ACH debit entries to your Account at the Bank.
You authorize us to effect this payment by these ACH
debit entries. You may revoke this authorization at any
time up to three Business Days prior to the date any pay-
ment becomes due on this Note. However, if you timely
revoke this authorization, you authorize us to prepare
and submit a check drawn on your Account to repay your
loan when it comes due. If there are insufficient funds on
deposit in Your Account to effect the ACH debit entry or
to pay the check or otherwise cover the Loan payment on
the due date, you promise to pay Us all sums You owe by
another form of payment other than personal check. We
do not accept personal checks, however, if You send Us a
check. You authorize Us to perform an ACH debit on
that Account in the amount specified.
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O’SCANNLAIN, Circuit Judge, specially concurring,
joined by BEA, Circuit Judge:

I write separately to call attention to our circuit’s un-
fortunate interpretation of the Federal Trade Commis-
sion Act. We have construed §13(b)’s authorization of
“injunction[s]” to empower district courts to compel de-
fendants to pay monetary judgments styled as “restitu-
tion.” See F'TC v. Commerce Planet, Inc., 815 F.3d 593,
598 (9th Cir. 2016); FTC v. Pantron I Corp., 33 F.3d 1088,
1102 (9th Cir. 1994); FTC v. H.N. Singer, Inc., 668 F.2d
1107, 1113 (9th Cir. 1982).

I respectfully suggest that such interpretation is no
longer tenable.

Because the text and structure of the statute unambi-
guously foreclose such monetary relief, our invention of
this power wrests from Congress its authority to create
rights and remedies. And the Supreme Court’s recent
decision in Kokesh v. SEC, 137 S. Ct. 1635 (2017), under-
mines a premise in our reasoning: that restitution under
§13(b) is an “equitable” remedy at all. Because our inter-
pretation wrongly authorizes a power that the statute
does not permit, we should rehear this case en banc to re-
linquish what Congress withheld.

I
A

I would begin (and end) with the statute’s text. Sec-
tion 13(b) states that “the Commission may seek, and af-
ter proper proof, the court may issue, a permanent in-
Junction.” 15 U.S.C. §53(b) (emphasis added). An in-
junction is “a judicial process whereby a party is required
to do a particular thing, or to refrain from doing a partic-
ular thing.” 2 J. Story, Commentaries on Equity Juris-
prudence §1181, at 549 (14th rev. ed. 1918); see also 1 D.
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Dobbs, Law of Remedies §1.1, at 7 (2d ed. 1993) (similar).
Injunctions might either “prevent violation of rights,” or
compel the defendant to “restore the plaintiff to rights
that have already been violated.” 1 Dobbs, §2.9(2), at
227. But an order to pay money “as reparation for injury
resulting from breach of legal duty” is essentially a dam-
ages remedy—not a form of “specific relief” like an in-
junction. Bowen v. Massachusetts, 487 U.S. 879, 913-14
(1988) (Scalia, J., dissenting). Indeed, any other interpre-
tation would be absurd: if “injunction” included court or-
ders to pay monetary judgments, then “a statutory limi-
tation to injunctive relief would be meaningless, since any
claim for legal relief can, with lawyerly inventiveness, be
phrased in terms of an injunction.” Great-West Life &
Annuity Ins. Co. v. Knudson, 534 U.S. 204, 211 n.1
(2002).

If such text were not plain enough, the rest of §13(b)
reaffirms that “injunction” means only “injunction.” The
statute states, for example, that the Commission must
believe that a person “is violating” or “is about to violate”
the Act in order to request injunctive relief. 15 U.S.C.
§53(b)(1). Thus, §13(b) anticipates that a court may
award relief to prevent an ongoing or imminent harm—
but not to deprive a defendant of “unjust gains from past
violations.” Commerce Planet, 815 F.3d at 599 (emphasis
added). Indeed, § 13(b) expressly instructs courts to con-
sider the traditional prerequisites for preliminary injunc-
tive relief. The court must “weigh[ ] the equities,” con-
sider the Commission’s “likelihood of ultimate success,”
and determine whether the preliminary injunction is “in
the public interest.” 15 U.S.C. §53(b); see also Winter v.
Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (listing
these requirements along with “irreparable harm?”).
Further, the statute expressly dispenses with the normal
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rule that a plaintiff must post a bond as security before
the district court will grant preliminary relief. Compare
15 U.S.C. §53(b) (“[A] preliminary injunction may be
granted without bond ....”), with Fed. R. Civ. P. 65(c)
(requiring plaintiffs seeking preliminary injunctions to
give “security”). Section 13(b) thus not only provides for
injunctions, but it also references the constellation of
legal rules that make sense only with reference to such
relief.

Further, “injunction” cannot reasonably be interpret-
ed to authorize other forms of equitable relief, because
Congress would have said so if it did. For example, the
Employee Retirement Income Security Act (ERISA)
authorizes litigants to seek both “to enjoin any act or
practice” and “other appropriate equitable relief.” 29
U.S.C. §1132(a)(3). Indeed, in the Dodd-Frank Act, Con-
gress felt compelled to amend the Commodity Exchange
Act to allow courts to impose “equitable remedies includ-
ing ... restitution ... [and] disgorgement of gains”—
even though the statute already allowed it to impose “a
permanent or temporary injunction.” Dodd-Frank Wall
Street Reform and Consumer Protection Act, Pub. L.
No. 111-203, § 744, 124 Stat. 1376, 1735 (2010) (codified at
7 U.S.C. §13a-1). Similar examples abound, as a brief
glance through the Statutes at Large shows. See Help-
ing Families Save Their Homes Act of 2009, Pub. L. No.
111-22; §201, 123 Stat. 1632, 1639 (codified at 15 U.S.C.
§1639a) (stating that certain persons “shall not be sub-
ject to any injunction, stay, or other equitable relief”);
Veterans’ Benefits Improvement Act of 2008, Pub. L. No.
110-389, §315, 122 Stat. 4145, 4167 (codified at 38 U.S.C.
§4323(e)) (“The court shall use . .. its full equity powers,
including temporary or permanent injunctions, tempo-
rary restraining orders, and contempt orders”); Class
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Action Fairness Act of 2005, Pub. L. No. 109-2, §3(a), 119
Stat. 4, 6 (codified at 28 U.S.C. §1712) (“equitable relief,
including injunctive relief”).

If Congress could have used a broader phrase but
“chose instead to enact more restrictive language,” then
“we are bound by that restriction.” W. Va. Univ. Hosps.,
Inc. v. Casey, 499 U.S. 83, 99 (1991). Interpreting
§13(b)’s authorization of “injunctions” to empower courts
to award so-called equitable monetary relief is, to say the
least, strained.

B
1

Such sensible interpretation—that “injunction” means
only “injunction”—makes good sense in the context of
the “overall statutory scheme.” King v. Burwell, 135 S.
Ct. 2480, 2490 (2015) (internal quotation marks omitted).
While §13(b) empowers the Commission to stop immi-
nent or ongoing violations, an entirely different provision
of the FTC Act allows the Commission to collect mone-
tary judgments for past misconduct. In particular, §19
authorizes the Commission to seek “such relief as the
court finds necessary to redress injury to consumers,”
which “may include, but shall not be limited to, rescission
or reformation of contracts, the refund of money or re-
turn of property, the payment of damages, and public no-
tification respecting ... [such] unfair or deceptive act or
practice.” 15 U.S.C. §57b(b) (emphasis added).

Read together, §§13(b) and 19 give the Commission
two complementary tools—one forward-looking and pre-
ventive, the other backward-looking and remedial—to sa-
tisfy its statutory mandate. Injunctive relief in §13(b)
therefore functions as a simple stop-gap measure that al-
lows the Commission to act quickly to prevent harm. In-
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deed, the congressional findings regarding §13(b) state
that the “purpose of th[e] Act” is to “[e]nsure prompt en-
forcement of [the FTC Act] by granting statutory author-
ity ... to seek preliminary injunctive relief.” Trans-
Alaska Pipeline Authorization Act, §408(b), Pub. L. No.
93-153, 87 Stat. 576, 591 (1973). Buttressing § 13(b)’s pre-
ventive relief, §19 allows the Commission later to seek
retrospective relief to punish or to remediate past viola-
tions. 15 U.S.C. §57b; see FTC v. Figgie Int’l, Inc., 994
F.2d 595, 603 (1993) (“The redress remedy [in §19] re-
lates to past conduct ....”). Our misguided interpreta-
tion of §13(b), therefore, fundamentally misunderstands
§13(b)’s function within the FTC Act’s “overall statutory
scheme.” Burwell, 135 S. Ct. at 2490.

Worse still, awarding monetary relief under §13(b)
circumvents §19’s procedural protections. Before the
Commission can collect ill-gotten gains under §19, it
must surmount one of two procedural hurdles. First, it
may prove to the district court that the defendant “violat-
e[d] any rule” promulgated through the Commission’s
rulemaking procedures. 15 U.S.C. §57b(a)(1); see also id.
§57a (granting the Commission’s rulemaking authority).
If the Commission has not promulgated such a rule, how-
ever, it must first pursue an administrative adjudication,
issue a “final cease and desist order,” and then prove to
the district court that the defendant’s conduct was such
that a “reasonable man” would know it was “dishonest or
fraudulent.” Id. §57b(a)(2); see also id. §45 (granting the
Commission authority to issue cease and desist orders).
Thus, before the Commission can make someone pay, it
must have already resorted to the FTC Act’s administra-
tive processes.

Doubtless, Congress included §19’s procedural rules
with good reason. “No statute yet known pursues its
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stated purpose at all costs,” Henson v. Santander Con-
sumer USA Inc., 137 S. Ct. 1718, 1725 (2017) (alterations
and internal quotation marks omitted), and §19 prevents
the Commission from imposing significant monetary bur-
dens simply by bringing a lawsuit in federal court. In-
stead, §19 requires the Commission either to promulgate
rules that define unlawful practices ex ante, or first to
prosecute a wrongdoer in an administrative adjudication
that culminates in a cease and desist order. Indeed, the
very same statute that included § 19 significantly expand-
ed both the Commission’s rulemaking authority and its
authority to seek civil penalties through §5’s cease-and-
desist procedures. See Magnuson-Moss Warranty—
Federal Trade Commission Improvement Act, tit. II,
§§202, 205, Pub. L. No. 93-637, 88 Stat. 2183, 2193, 2200
(1975) (codified as amended 15 U.S.C. §§45, 57a). Our
circuit’s flawed interpretation of §13(b) in Commerce
Planet therefore wrongly allows the Commission to avoid
the administrative processes that Congress directed it to
follow.

2

Commerce Planet’s attempt to reconcile its interpreta-
tion of §13(b) with §19 is entirely unpersuasive. The de-
cision suggests that §19 “precludes a court from award-
ing damages” under §13(b), but “does not eliminate the
court’s inherent equitable power to order payment of res-
titution.” 815 F.3d at 599 (emphasis added). But Com-
merce Planet’s interpretation of §13(b) fails to give
unique effect to the series of remedies besides damages
that §19 authorizes. Specifically, §19 expressly allows
federal courts to impose certain equitable remedies like
“refund of money or return of property” and the “rescis-
sion or reformation of contracts.” 15 U.S.C. §57b(b); see
1 D. Dobbs, §4.3(1), at 587 (characterizing “rescission in
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equity” and “reformation of instruments” as “important
equitable remedies”); Samuel L. Bray, The System of
Equitable Remedies, 63 UCLA L. Rev. 530, 555-58 (2016)
(same). According to Commerce Planet, however, these
very same remedies were already available under §13(b)
when Congress subsequently enacted §19.! Because
Commerce Planet’s interpretation renders §19 almost
entirely redundant, it violates the “cardinal rule that, if
possible, effect shall be given to every clause and part
[of] a statute.” D. Ginsberg & Sons, Inc. v. Popkin, 285
U.S. 204, 208 (1932).

II

I would end the inquiry here, for “[w]hen the words of
a statute are unambiguous,” the “judicial inquiry is com-
plete.” Conn. Nat'l Bank v. Germain, 503 U.S. 249, 254
(1992) (internal quotation marks omitted). But even as-
suming arguendo that the word “injunction” authorizes
“equitable relief,” that still does not answer the question.

The Supreme Court has held that statutes authorizing
equitable relief limit federal courts only “to those catego-
ries of relief that were typically available in equity dur-
ing the days of the divided bench.” Montanile v. Bd. of
Trs. of Nat’l Elevator Indus. Health Benefit Plan, 136 S.

! Congress passed § 13(b) in 1973 and § 19 in 1975. See Trans-Alaska
Pipeline Authorization Act, § 408(F), Pub. L. No. 93-153, 87 Stat. 576,
592 (1973) (codified as amended 15 U.S.C. §53(b)); Magnuson-Moss
Warranty—Federal Trade Commission Improvement Act, tit. II,
§206, Pub. L. No. 93-637, 83 Stat. 2183, 2193 (1975) (codified as
amended 15 U.S.C. §57b); see also Peter C. Ward, Restitution for
Consumers Under the Federal Trade Commission Act: Good
Intentions or Congressional Intentions, 41 Am. U. L. Rev. 1139
(1992) (reviewing the legislative history of §§ 13(b) and 19).
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Ct. 651, 657 (2016) (internal quotation marks omitted).?
And as the Supreme Court has noted, “not all relief fal-
ling under the rubric of restitution is available in equity.”
Great-West, 534 U.S. at 212; see also Restatement
(Third) of Restitution and Unjust Enrichment §4, cmt. a
(2011) (“The most widespread error is the assertion that
a claim in restitution or unjust enrichment is by its na-
ture equitable rather than legal.”). In this case, because
restitution under § 13(b) is not a form of equitable relief, I
would conclude that we lack the authority to impose it.

A

Under the Supreme Court’s decision in Kokesh v.
SEC, 137 S. Ct. 1635 (2017), restitution under §13(b)
would appear to be a penalty—not a form of equitable re-
lief. In Kokesh, the Court held that SEC disgorgement,
which it described as “a form of restitution measured by
the defendant’s wrongful gain,” is a penalty. Id. at 1640
(quoting Restatement (Third) of Restitution and Unjust
Enrichment §51, emt. a, at 204 (2011)). The Court de-
scribed three characteristics that render disgorgement a
penalty. First, it “is imposed by the courts as a conse-
quence for violating ... public laws.” Id. at 1643. Sec-
ond, disgorgement is “punitive” rather than “remedial.”
Id. at 1644. With respect to this second characteristic,

% These cases have arisen because the Court must interpret ERISA’s
authorization of “other appropriate equitable relief.” 29 U.S.C.
§1132(a)(3). See generally Samuel L. Bray, The Supreme Court and
the New Equity, 68 Vand. L. Rev. 997, 1014-23 (2015) (discussing the
Court’s use of history to demarcate equitable and legal remedies).
But “statutes addressing the same subject matter” should be
construed in pari materia, Wachovia Bank v. Schmaidt, 546 U.S. 303,
315 (2006), so the Court’s analysis in these ERISA cases should
apply whenever we must determine which equitable remedies a
statute authorizes.
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the Court elaborated that it is “ordered without consider-
ation of a defendant’s expenses that reduced the amount
of illegal profit,” so it “does not simply restore the status
quo [but] leaves the defendant worse off.” Id. at 1644-45.
Third, disgorgement is “not compensatory” because
some “funds are dispersed [sic] to the United States
Treasury.” Id. at 1644.

Restitution under §13(b) shares each of these three
characteristics with SEC disgorgement. First, in Com-
merce Planet, we noted that the Commission sought “to
enforce a regulatory statute like §13(b),” rather than to
resolve a “private controversy.” 815 F.3d at 602 (internal
quotation marks omitted). And like suits for disgorge-
ment in Kokesh, suits under §13(b) “may proceed even if
victims do not support or are not parties to the prosecu-
tion.” Kokesh, 137 S. Ct. at 1643. Second, restitution un-
der §13(b) is “punitive” rather than “remedial.” Id. at
1643-44. Commerce Planet holds that the wrongdoer’s
unjust gains must be measured by “net revenues” rather
than “net profits.” 815 F.3d at 603. Thus, restitution un-
der §13(b)—just like SEC disgorgement—*“does not sim-
ply restore the status quo [but] leaves the defendant
worse off.” Kokesh, 137 S. Ct. at 1645. Third, it is not
compensatory. Funds can be paid to victims, but they
need not be. See F'TC v. Pantron I Corp., 33 F.3d 1088,
1103 n.34 (1994). In this case, for instance, the Commis-
sion was instructed to give refunds to consumers, then to
use any remaining money in a way “reasonably related to
the Defendants’ practices alleged in the complaint,” then
to deposit the balance in “the U.S. Treasury as disgorge-
ment.”

Restitution under §13(b) therefore “bears all the hall-
marks of a penalty.” Kokesh, 137 S. Ct. at 1644. As the
Supreme Court has already stated, “[a] civil penalty was
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a type of remedy at common law that could only be en-
forced in courts of law.” Tull v. United States, 481 U.S.
412, 422 (1987). Because penalties were not “available in
equity during the days of the divided bench,” Montanile,
136 S. Ct. at 657 (internal quotation marks omitted), we
should not be able to impose such penalty here—even if
we (wrongly) assume that §13(b)’s use of “injunction”
authorizes “equitable relief.”

B

Nor does restitution under §13(b) have much resem-
blance to equitable forms of restitution. Historiecally,
courts sitting in equity could impose a series of distinct
restitutionary remedies, including the “constructive
trust,” the “equitable lien,” “subrogation,” “accounting
for profits,” “rescission in equity,” and “reformation of in-
struments.” 1 Dobbs, §4.3(1), at 587; see also Samuel L.
Bray, The System of Equitable Remedies, 63 UCLA L.
Rev. 530, 553-57 (2016) (similar). The general thread
connecting these remedies was that they did not “impose
personal liability on the defendant, but ... restore[d] to
the plaintiff particular funds or property in the defend-
ant’s possession.” Great-West, 534 U.S. at 214 (emphasis
added). The constructive trust, for instance, is “only used
when the defendant has a legally recognized right in a
particular asset’—e.g., a “trademark” or a “fund of mon-
ey like a bank account.” 1 Dobbs, §4.3(2), at 591. But if
such property is “dissipated,” then a plaintiff may not
“enforce a constructive trust of or an equitable lien upon
other property of the defendant.” Great-West, 534 U.S.
213-14 (quoting Restatement of Restitution §215, cmt. a,
at 867 (1937)) (brackets omitted).

Commerce Planet, however, refused to limit restitu-
tion under §13(b) to the recovery of “identifiable assets
in the defendant’s possession.” 815 F.3d at 601. But
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without such a tracing requirement, the remedy author-
ized by Commerce Planet loses its resemblance to the
traditional forms of equitable restitution. In this case, for
instance, the Commission’s complaint makes no effort to
identify a specific fund that the defendant wrongfully ob-
tained. Therefore, the requested relief is indistinguisha-
ble from a request “to obtain a judgment imposing a
merely personal liability upon the defendant to pay a sum
of money”’—essentially an “action| ] at law.” Great-West,
534 U.S. at 213 (quoting Restatement of Restitution
§160, cmt. a, at 641-42 (1937)).

The only traditional equitable remedy to which resti-
tution under §13(b) is plausibly analogous is the “ac-
counting for profits.” Such remedy “order[s] an inquiry
into the defendant’s handling of money or property, usu-
ally to ascertain the defendant’s gains so they may be
paid to ... the plaintiff.” Bray, The System of Equitable
Remedies, supra, at 553; see also Great-West, 534 U.S. at
214 n.2 (discussing accounting for profits). An accounting
for profits also dispenses with the requirement that the
plaintiff “seek a particular res or fund of money.” 1
Dobbs, §4.3(1), at 588. Nevertheless, restitution under
§13(b) is still inapposite. Generally, a suit for an account-
ing was proper only if (1) “the legal remedy was inade-
quate because of the complexity of the accounts” or (2)
“there was a pre-existing equitable duty to account” be-
cause of some fiduciary relationship. 1 Dobbs, §4.3(5), at
609; see also 4 S. Symons, Pomeroy’s Equity Jurispru-
dence §1421, at 1077-78 (5th ed. 1941). Neither is true
here: the borrowers defrauded by Tucker could establish
precisely how much they lost simply by producing bank
statements, and the defendant was not in a “fiduciary re-
lationship” with such borrowers. More fundamentally,
however, the Commission cannot possibly claim that it



34a

seeks to recover “monies owed by the fiduciary or other
wrongdoer ... which in equity and good conscience be-
long[ ] to the plaintiff”—here, the Commission. 1 Dobbs,
§4.3(b), at 608 (emphasis added). In sum, restitution un-
der §13(b) bears little resemblance to historically avail-
able forms of equitable relief, and therefore we should
lack the authority to impose it.

C

Commerce Planet wholly avoided the historical analy-
sis required by cases like Great-West and Montanile.
Relying on the Supreme Court’s decision in Porter v.
Warner Holding Co., 328 U.S. 395, 398 (1946), we rea-
soned that §13(b)’s use of the word “injunction” invoked
the “the court’s equity jurisdiction.” 815 F.3d at 598.
Such equity jurisdiction, we continued, brought with it
“all the inherent equitable powers of the District Court”
to afford “complete rather than truncated justice.” Id. at
598-99 (internal quotation marks omitted). According to
Commerce Planet, then, §13(b) granted a broader set of
powers than what is authorized in statutes (like ERISA)
that use the phrase “other appropriate equitable relief.”
Id. at 602. Thus, we concluded that the “interpretive con-
straints” that guided the Supreme Court in cases like
Great-West and Montanile did not control our construc-
tion of §13(b). Id.

But such reasoning conflicts with the Supreme Court’s
repeated admonitions that the equitable powers of feder-
al courts must be hemmed in by tradition. For instance,
in Grupo Mexicano de Desarrollo, S.A. v. All. Bond
Fund, Inc., the Court interpreted the scope of the equita-
ble jurisdiction of the federal courts under the Judiciary
Act of 1789. 527 U.S. 308 (1999). There, the Supreme
Court squarely rejected the dissenting Justices’ argu-
ment that the “grand aims of equity” allowed “federal
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courts [to] rely on their flexible jurisdiction in equity to
protect all rights and do justice to all concerned.” Id. at
342 (Ginsburg, J., dissenting) (internal quotation marks
omitted). In “the federal system,” the majority reasoned,
“that flexibility is confined within the broad boundaries of
traditional equitable relief.” Id. at 322. Indeed, the
Court has reiterated similar concerns in other recent
cases. K.g., North Carolina v. Covington, 137 S. Ct. 1624,
1625 (2017) (“Relief in redistricting cases is fashioned in
the light of well-known principles of equity.” (internal
quotation marks omitted)); eBay Inc. v. MercExchange,
LLC, 547 U.S. 388, 394 (2006) (“[Equitable] discretion
must be exercised consistent with traditional principles of
equity, in patent disputes no less than in other cases go-
verned by such standards.”). Such cases show that we
may not simply incant “equity” and thereby conjure the
boundless power to afford “complete rather than truncat-
ed justice.”

ITI

I acknowledge that several other federal courts have
agreed with our circuit’s interpretation of §13(b), but
their numbers do not persuade me that they are correct
on the law, especially in light of Kokesh. The only deci-
sions that engage with the issue at any length rely on the
same faulty reasoning as Commerce Planet. See FTC v.
Ross, 743 F.3d 886, 890-92 (4th Cir. 2014); F'TC v. Gem
Merch. Corp., 87 F.3d 466, 468-70 (11th Cir. 1996); F'TC'v.
Security Rare Comn & Bullion Corp., 931 F.2d 1312,
1314-15 (8th Cir. 1991); F'TC v. Amy Travel Serv., Inc.,
875 F.2d 564, 571-72 (7th Cir. 1989).> But none of these

3 The remaining decisions uncritically adopt the analysis of the other
federal courts. See F'TC v. Bronson Partners, LLC, 654 F.3d 359,
365 (2d Cir. 2011); FTC v. Magazine Sols., LLC, 432 F. App’x 155,
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decisions cogently explains how restitution under §13(b)
fits with §19. None undertakes the historical analysis
that Montanile and Great-West seem to require. And in
any event, the Court’s decision in Kokesh—which casts
serious doubt on restitution’s equitable pedigree—
postdates every single one of them. These past errors,
even if common, do not justify our continued disregard of
the statute’s text and the Supreme Court’s related prece-
dent.

IV

Just last year, Justice Kennedy explained in Ziglar v.
Abbasi that the Supreme Court once “followed a differ-
ent approach to recognizing implied causes of action than
it follows now.” 137 S. Ct. 1843, 1855 (2017). Under this
“ancien regime,” the Court described, it was assumed “to
be a proper judicial function to provide such remedies as
[were] necessary to make effective a statute’s purpose.”
Id. (internal quotation marks omitted). Since those days,
however, the Court has “adopted a far more cautious
course before finding implied causes of action.” Id. at
1855. Under Ziglar, if “a party seeks to assert an implied
cause of action under the Constitution itself” or “under a
federal statute, separation-of-powers principles are or
should be central to the analysis.” Id. at 1857. So too

158 n.2 (3d Cir. 2011) (unpublished); FTC v. Direct Mktg. Concepts,
Inc., 624 F.3d 1, 15 (1st Cir. 2010); F'TC v. Freecom Comme’ns, Inc.,
401 F.3d 1192, 1202 n.6 (10th Cir. 2005). And though the Fifth Cir-
cuit reasoned that § 13(b) invoked the district court’s “inherent equi-
table jurisdiction,” the actual remedy in the case was an order to
place assets into an escrow account “to preserve the status quo” and
“assure the possibility of complete relief following administrative ad-
judication.” FTC v. Sw. Sunsites, Inc., 665 F.2d 711, 716-21 (5th Cir.
1982). Such an order is quite unlike the order to pay a sum of money
as restitution, so it says little about the question here.
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here, the principle that must guide our analysis is that
Congress—not the courts—should dictate rights and re-
medies in our federal system. See id. (“The question is
‘who should decide’ whether to provide for a damages re-
medy, Congress or the courts? The answer most often
will be Congress.” (internal quotation marks and citation
omitted)); Armstrong v. Exceptional Child Ctr., Inc., 135
S. Ct. 1378, 1385 (2015) (“The power of federal courts of
equity to enjoin unlawful executive action is subject to ex-
press and implied statutory limitations.”); Alexander v.
Sandoval, 532 U.S. 275, 286 (2001) (“The judicial task is
to interpret the statute Congress has passed to deter-
mine whether it displays an intent to create ... a private
remedy.”).

Heedless of such instruction, we have implausibly con-
strued the word “injunction” in §13(b) to authorize the
extensive power to order defendants to repay ill-gotten
gains—never mind that such interpretation makes
nonsense out of §19, and never mind that it ignores the
Court’s statements that our equitable powers must be
hemmed in by tradition. I submit that our interpretation
of §13(b) is thus an impermissible exercise of judicial cre-
ativity, and it contravenes the basic separation-of-powers
principle that leaves to Congress the power to authorize
(or to withhold) rights and remedies. Our decision in
Commerce Planet is therefore a relic of that ancien re-
gime that the Court over the last few decades has ex-
pressly and repeatedly repudiated.

We should rehear this case en banc to revisit Com-
merce Planet and its predecessors.
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BEA, Circuit Judge, specially concurring:

I concur in the opinion because our precedent' com-
pels me to, but I write separately to acknowledge that
the question whether something is “likely to deceive” is
inherently factual and should not be decided at the sum-
mary judgment stage.

Summary judgment is proper only when there exists
no genuine issue of material fact. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247 (1986). A dispute of a ma-
terial fact is “genuine” if the “evidence is such that a rea-
sonable jury could return a verdict for the nonmoving
party.” Id. at 248. In other words, in this case, to affirm
the district court’s grant of summary judgment, we must
conclude from the proofs presented that no reasonable
juror could find other than that a reasonable consumer
would likely be deceived by the Loan Note. This is diffi-
cult to do when the whole of the Loan Note is read. It is
undisputed that a careful reading of the Loan Note and
its fine print reveals the automatic renewal feature,
whereby borrowers’ loans would be automatically re-
newed unless they navigated to a link sent to their email
and chose to pay their total balance. Because the Loan
Note includes truthful disclosures, we can say it is “likely
to deceive” as a matter of law only by positing two sce-
narios: (1) it is unreasonable as a matter of law to expect
the average consumer to read all the words of the Loan
Note, including the fine print, or (2) as a matter of law, it
is unreasonable to expect the average consumer to un-
derstand all the words of the Loan Note in the manner in
which they are displayed.

'See FTC v. Cyberspace.com LLC, 453 F.3d 1196, 1200 (9th Cir.
2006).
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As to the first point, I know of no authority that says
consumers need not read the fine print of their contracts;
such a holding would certainly imperil the validity of
many insurance contracts. And as to the second point, to
say it is unreasonable to expect the average consumer to
understand the words of the Loan Note in the manner in
which they are displayed, we would have to recognize
either that the three judges of this panel are better text
readers than is the average consumer or that judges are
not average consumers. I don’t know of any authority for
recognizing either assertion.

Indeed, we, a panel of three judges, have read and
understood the terms of the Loan Note. We have not
been deceived. Yet, we hold that the Loan Note is likely
to deceive the average consumer as a matter of law.

Under this court’s precedent, I accept that we may de-
cide that the Loan Note is deceptive as a matter of law
under §5 of the FTC Act. See FTC v. Cyberspace.com
LLC, 453 F.3d 1196, 1200 (9th Cir. 2006). What is deter-
minative under Cyberspace is whether the “net impres-
sion” of the questioned text is likely to deceive. Id. This
rule seems to require a judge consciously to blur his eyes
as to the actual print to gain an “impression,” or perhaps
to see the print as French impressionist masters of the
late Nineteenth Century saw objects. But whether we
are guided by impressions from words or words them-
selves, Cyberspace defies logic when the words are actu-
ally understood by the judge to state something other
than the “net impression” that is claimed “likely to de-
ceive.”

If something is “likely to deceive,” it means it will
more probably than not deceive. To predict what is “like-
ly” to happen is to predict an event. An event is a fact,
yet to occur. It did not occur when we read the Loan
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Note. I am at a loss to understand how we can find it
would ineluctably occur in the case of an average reason-
able consumer. It seems the event may occur or may not
occur. If so, whether it occurs in every case can be dis-
puted. Disputed factual questions are reserved for ju-
ries, not for district judges acting alone nor for a panel of
appellate judges. Thus, while our precedent obliges me
to concur in this case, I think our precedent is wrong.
Courts should reserve questions such as whether the
Loan Note is “likely to deceive” for the trier of fact.
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APPENDIX B
UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

No. 2:12-¢v-00536-GMN-VCF

FEDERAL TRADE COMMISSION,
Plaintiff,
V.

AMG SERVICES, INC., et al.,
Defendants.

ORDER

May 28, 2014

Pending before the Court for consideration is the Re-
port and Recommendation (ECF No. 539) of the Honora-
ble Cam Ferenbach, United States Magistrate Judge, en-
tered on January 28, 2014. On February 14, 2014, the
Muir Law Firm, LLC and Timothy J. Muir (collectively
the “Muir Defendants”) filed their Limited Objection
(ECF No. 541) and AMG Services Inec., SF'S, Inc., Red
Cedar Services, Inc., and MNE Services, Inc. (collec-
tively the “Lending Defendants”) filed their Objection.
(ECF No. 542.) The Lending Defendants’ Objection was
joined by Defendants AMG Capital Management, Level 5
Motorsports, LeadFlash Consulting, Black Creek Capital
Corporation, Broadmoor Capital Partners, Scott A.
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Tucker, Blaine A. Tucker, Don E. Brady, Troy LittleAxe,
and Robert D. Campbell. (ECF Nos. 545, 548, 549, 552.)
The Federal Trade Commission (the “FTC”) filed its Re-
sponse to the Muir Defendants’ Objection (ECF No. 554)
and Response to the Lending Defendants’ Objection
(ECF No. 556) on March 2, 2014.

For the reasons discussed below, the Court will accept
and adopt Magistrate Judge Ferenbach’s Report and Re-
commendation (ECF No. 539) to the extent that it is not
inconsistent with this opinion.

I. BACKGROUND

The FTC’s Complaint (ECF No. 1) alleges that De-
fendants violated portions of the Federal Trade Commis-
sion Act (the “FTC Act”),' the Truth in Lending Act
(“TILA”),? and the Electronic Fund Transfer Act
(“EFTA”).? in connection with the Defendants’ activities
in offering and extending “high-fee, short-term ‘payday’
loans and the collection of those loans.” (Complaint 2:23-
25, ECF No. 1.) The relevant facts underlying these
claims primarily involve the loan application and loan re-
payment processes created by Defendants.*

A. The Loan Application Process

In order to obtain a short-term, payday loan from the
Lending Defendants, borrowers must complete online
applications available through the Lending Defendants’

'15 U.S.C. §§41-58.
#15 U.S.C. §§1601-1667f.
#15 U.S.C. §§693-1693r.

* A more detailed recitation of the underlying facts of the case is set
forth in Judge Ferenbach’s Report and Recommendation (ECF No.
539.)
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websites® that request personal, employment, and finan-
cial information. (Defendants’ Opposition 6:8-7:20, ECF
No. 493.) With the information provided in the loan ap-
plications, the Lending Defendants determine a maxi-
mum amount that can be borrowed, which ranges be-
tween $150.00 and $800.00. (/d. 7:20-8:3.) This informa-
tion also allows the Lending Defendants to make automa-
tic withdrawals from the borrowers’ bank accounts. (/d.)

In order to receive the loan proceeds, the borrower is
required to select the desired loan amount, click four sep-
arate boxes accepting the Lending Defendants’ terms
and conditions, type his or her name in an electronic sig-
nature box, and click a button that reads: “I AGREE
Send Me My Cash!” (Id. 8:4-9:22.) The borrowers, how-
ever, are not actually required to read the terms and con-
ditions of their loans in order to receive the loan pro-
ceeds. See generally (Id.) On the contrary, the webpage
format discourages the reading of the terms and condi-
tions because it breaks the terms and conditions up into
nine separate hyperlinks in eight or nine point font. See
(Id. 8:4-9:22.) Furthermore, the most important link that
takes the borrowers to the document at issue for the pre-
sent motions—the Loan Note and Disclosure link—is the
least conspicuous® of the nine links. (I/d.) The boxes and
disclosure links appear on the websites as follows:

® Though the various websites of the Lending Defendants differ in
appearance, all of them provide the same information to borrowers
in the same language, so all of the Lending Defendants’ loan notes
and other documents are essentially “identical.” (Defendants’ Oppo-
sition 6:12-16, ECF No. 493.)

% As noted by Judge Ferenbach, the Loan Note and Disclosure link is

buried in the fourth paragraph and overshadowed by two all caps re-
dundant links to the LIMITED WAIVER OF SOVERIEGN
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I have read and accept the terms of the Appli-
cation, including the terms and provisions of
the LIMITED WAIVER OF SOVEREIGN
IMMUNITY and the ARBITRATION PRO-
VISION contained therein.

I have read and accept the terms of the Privacy
Policy & Electronic Disclosure and Consent

Agreement.

I have read and accept the terms of the Autho-
rization Agreement.

I have read and accept the terms of the Loan
Note and Disclosure, including the terms and
provisions of the LIMITED WAIVER OF
SOVERIEGN IMMUNITY and the ARBI-
TRATION PROVISION contained therein.”

(Id. 9:1-22.) If a borrow does click on the Loan Note and
Disclosure link, the following document appears, which
consists of a Truth in Lending Box (“TILA Box”) and 764
words in densely packed, fine print with some of the fine
print curiously contained in a second box:

IMMUNITY and the ARBITRATION PROVISION. (Report &
Recommendation 3:10-21, ECF No. 539.)

" As depicted in Defendants’ filings, hyperlinks are signified by
underlining. See (Defendants’ Opposition 8:4-9:22, ECF No. 493.)
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LOAN NOTE AND DISCLOSURE
Borrower’s Name:

Parties: In this Loan Note and Disclosure (“Note”) you
are the person named as Borrower above. “We” Ameri-
loan are the lender (the “Lender”).

b 15 ”»

All references to “we”, “us” or “ourselves” mean the
Lender. Unless this Note specifies otherwise or unless
we notify you to the contrary in writing, all notices and
documents you are to provide to us shall be provided to
Ameriloan at the fax number and address specified in
this Note and in your other loan documents.

The Account: You have deposit account, No
ki 5844 (“Account”), at First Arkansas Bank and
Trust (“Bank”). You authorize us to effect a credit entry
to deposit the proceeds of the Loan (the Amount Fi-
nanced indicated below) to your Account at the Bank.

DISCLOSURE OF CREDIT TERMS: The information
in the following box is part of this Note.

ANNUAL FINANCE Amount Total of
PERCENTAGE CHARGE Financed Payments
RATE
The dollar The The
The cost of amount amount of amount
your credit as a the credit credit you will
yearly rate will cost provided have paid
(e) you to you or after you
684.38% on your have
$90.00 behalf made the
scheduled
$300.00 payment
$390.00

Your Payment Schedule will be: 1 payment of $390.00
due on 2010-09-24, if you decline* the option of renew-
ing your loan. If your pay date falls on a weekend or
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holiday and you have direct deposit, your account will
be debited on the business day prior to your normal
pay date. If renewal is accepted you will pay the fi-
nance charge of $90.00 only, on 2010-09-24. You will ac-
crue new finance charges with every renewal of your
loan. On the due date resulting from a fourth renewal
and every renewal due date thereafter, your loan must
be paid down by $50.00. This means your Account will
be debited the finance charge plus $50.00 on the due
date. This will continue until your loan is paid in full.
*To decline this option of renewal, you must select your
payment options using the Account Summary link sent
to your email at least three business days before your
loan is due. Security: The loan is unsecured.
Prepayment: You may prepay your loan only in incre-
ments of $50.00. If you prepay your loan in advance,
you will not receive a refund of any Finance Charge.
(e) The Annual Percentage Rate is estimated based on
the anticipated date the proceeds will be deposited to
or paid on your account, which is 9-8-2010.

Itemization Of Amount Financed of $300.00; Given
to you directly: $300.00; Paid on your account $0

See below and your other contract documents for any
additional information about prepayment, nonpayment
and default.

Promise to Pay: You promise to pay to us or to our or-
der and our assignees, on the date indicated in the Pay-
ment Schedule, the Total of Payments, unless this Note is
renewed. If this Note is renewed, then on the Due Date,
you will pay the Finance Charge show above. This Note
will be renewed on the Due Date unless at least three
Business Days Before the Due Date either you tell us you
do not want to renew the Note or we tell you that the
Note will not be renewed. Information regarding the re-
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newal of your loan will be sent to you prior to any renew-
al showing the new due date, finance charge and all other
disclosures. As used in this Note, the term “Business
Day” means a day other than Saturday, Sunday, or legal
holiday, that Ameriloan is open for business. This Note
may be renewed four times without having to make any
principal payments on the Note. If this Note is renewed
more than four times, then on the due date resulting
from your fourth renewal, and on the due date resulting
from each and every subsequent renewal, you must pay
the finance charge required to be paid on that due date
and make a principal payment of $50.00. Any payment
due on the Note shall be made by us effecting one or
more ACH debit entries to your Account at the Bank.
You authorize us to effect this payment by these ACH
debit entries. You may revoke this authorization at any
time up to three Business Days prior to the date any pay-
ment becomes due on this Note. However, if you timely
revoke this authorization, you authorize us to prepare
and submit a check drawn on your Account to repay your
loan when it comes due. If there are insufficient funds on
deposit in Your Account to effect the ACH debit entry or
to pay the check or otherwise cover the Loan payment on
the due date, you promise to pay Us all sums You owe by
another form of payment other than personal check. We
do not accept personal checks, however, if You send Us a
check. You authorize Us to perform an ACH debit on
that Account in the amount specified.

See (FTC’s Memo in Supp. of MSJ 10:4-12, ECF No. 456)
(reproducing this exact Loan Note Disclosure); see also
(Defendants’ Opposition 11:1-26, ECF No. 493) (repro-
ducing a loan note from OneClickCash with the same
exact provisions); (Lending Defendants’ Mot. Summary
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Judgment 5:11-22, ECF No. 461) (reproducing a loan
note from USFastCash with the same exact provisions).

B. The Repayment Process

As indicated by the emphasized terms located in the
TILA Box portion of the Loan Note and Disclosure docu-
ment, borrowers who obtain loans from the Lending De-
fendants are only obligated to repay a fixed sum equal to
one finance charge plus the amount borrowed. (FTC’s
Memo in Supp. of MSJ 10:4-12, ECF No. 456) (showing a
single repayment of $390.00 for a $300.00 loan); see (De-
fendants’ Reply 7:1-15, ECF No. 512.) However, if bor-
rowers fail to satisfy certain conditions precedent to
establish the single payment option, then they are auto-
matically enrolled in a ten pay-period “renewal” plan.
(Id.) Under the renewal plan, the terms of which are
scattered throughout the dense text below the TILA Box
in the Loan Note and Disclosure document, a new finance
charge accrues each pay-period and the borrower’s prin-
cipal balance only begins to decrease by $50.00 per pay-
period following the fourth payday. (Defendants’ Opposi-
tion 12:1-15:4, ECF No. 493.) As a result, if the borrower
of a $300.00 loan from the Lending Defendants fails to
successfully opt out of the renewal plan, his or her total
payments would actually total $975.00 rather than the
$390.00 shown in the TILA Box. (Id.) The following ta-
ble illustrates such a payment schedule under the renew-
al plan:



49a

Payday| Payment Finance Amount Remaining | Total Paid
Charge Applied Principal to Date
(30% of to Balance
Remaining Principal
Principal
Balance)
1 |$90.00 | $90.00 $0.00 | $300.00 | $90.00
2 | $90.00 | $90.00 $0.00 | $300.00 | $180.00
3 | $90.00 | $90.00 $0.00 | $300.00 | $270.00
4 | $90.00 | $90.00 $0.00 | $300.00 | $360.00
5 [$140.00| $90.00 $50.00 | $250.00 | $500.00
6 |$125.00| $75.00 $50.00 | $200.00 | $625.00
7 1$110.00| $60.00 $50.00 | $150.00 | $735.00
8 | $95.00 | $45.00 $50.00 | $100.00 | $830.00
9 | $80.00 | $30.00 $50.00 | $50.00 | $910.00
10 | $65.00 | $15.00 $50.00 $0.00 | $975.00
Total| $975.00, $675.00 | $300.00 — $975.00

(Id.); see also (FTC’s Memo in Supp. of MSJ 14:1-14,
ECF No. 456) (reproducing an internal document from
Defendants’ containing this payment schedule).

While borrowers technically have the ability to decline
enrollment in the automatic renewal plan, the mechanism
for declining enrollment is controlled by the Defendants
through a convoluted email-and-hyperlink procedure.®

¥ The fine print of Defendants’ Loan Note and Disclosure document
states that “[t]o decline this option of renewal, you must select your
payment option using the Account Summary link sent to your email
at least three business days before your loan is due.” The document,
however, appears to somewhat contradict the first statement when it
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See (Defendants’ Opposition 7:12-14; 14:15-16; 16:16-18,
ECF No. 493.) For a borrower to decline enrollment in
the automatic renewal plan using the email-and-hyper-
link procedure, the following steps must be completed:
(1) three days after the loan is funded, the Lending De-
fendants send an email to the borrower containing addi-
tional loan terms and a link to a webpage from where the
borrower may elect to decline enrollment in the renewal
plan; (2) the borrower opens the email, reads the new
terms, accesses the webpage, and selects the option to
opt out; and (3) the selection is executed three business
days before the borrower’s “loan is due.” (Id. 7:12-14.)

The discrepancy between the repayment schedule
prominently presented in the TILA Box and the renewal
plan repayment schedule borrowers are automatically
entered into by the Lending Defendants as well as the
convoluted procedure for opting out of the renewal plan
appear to have created significant confusion for many
borrowers about the true cost of their loans. See (Exs.
167-168 of FTC’s Dec. in Supp. of MSJ, ECF No. 455-
167, 455-168) (compiling approximately 8,500 consumer
complaints); (Oxenford Depo. 170:18-172:10, Ex. 113 of
FTC’s Dec. in Supp. of MSJ, ECF No. 455-113) (estimat-
ing that approximately eighty percent of the borrowers
she spoke with complained that Defendants had with-

also states that “[t]his Note will be renewed on the Due Date unless
at least three Business Days Before the Due Date either you tell us
you do not want to renew the Note or we tell you that the Note will
not be renewed.” (Defendants’ Opposition 11:1-26, ECF No. 493.)
Therefore, it appears ambiguous from the face of the document
whether a borrower must use the email-and-hyperlink procedure to
opt out of the renewal plan or whether simply notifying the Defend-
ants of the desire to opt out would be sufficient to opt out. (Report &
Recommendation 6:3-13, ECF No. 539.)
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drawn more from their accounts than the loan cost). Fur-
thermore, Defendants’ own internal records indicate that
the Lending Defendants’ employees were instructed to
conceal how the loan repayment plans worked in order to
keep potential borrowers in the dark. For example, in
response to an email from one of the Lending Defend-
ants’ sales representatives suggesting they use clearer
language when explaining a loan to potential borrowers,
the Manager of Training and Development stated:

I don’t think that [this language] encourages a cus-
tomer to GET a loan .... When we are trying to
sell it I think we should leave out terms like renew
and pay down. We don’t want to complicate things
if we are trying to get them to get a loan. I have
heard many times customers ask to withdraw the
loan after the explanation and I believe that a lot of
it has to do with the way it is explained.

(Email, Ex. 72 of FTC’s Dec. in Supp. of MSJ, ECF No.
455-72.)

C. Procedural History of the Case

The FTC filed its Complaint on April 2, 2012, alleging
claims for deceptive acts and practices and deceptive col-
lection practices in violation of the FTC Act (Counts I &
II), for failing to properly disclose certain loan informa-
tion in violation of TILA and its implementing Regulation
77 (Count III), for conditioning the extension of credit on
the preauthorization of recurring loans in violation of
EFTA (Count IV), and for disgorgement as provided un-
der section 13(b) of the FTC Act (Count V). (Complaint
15:1-20:8, ECF No. 1.)

?12 C.F.R. §1026.
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On December 27, 2012, the Court signed an Order en-
tering the parties’ joint stipulation for preliminary in-
junction and bifurcation. (ECF No. 296.) The Bifurca-
tion Order divided the litigation into two phases: a lia-
bility phase and a relief phase. (Id. 9:1-10:23.) During
Phase I of the proceedings, the Court would adjudicate
the merits of the FTC’s claims for violations of the F'TC
Act, TILA, and EFTA. (Id. 9:1-24.) During Phase II of
the proceedings, the Court would adjudicate the remain-
ing issues, including whether the various Defendants con-
stitute a common enterprise. (/d. 10:1-19.)

On July 18, 2013, the Lending Defendants as well as
Defendants AMG Capital Management, Level 5 Motor-
sports, LeadFlash Consulting, Black Creek Capital Cor-
poration, Broadmoor Capital Partners, Scott A. Tucker,
Blaine A. Tucker, Don E. Brady, Troy LittleAxe, and
Robert D. Campbell (collectively the “Settling Defend-
ants”) stipulated to settle Counts II & IV with the FTC.
(Joint Motion for Stipulated Order, ECF No. 446.) The
settlement, however, remained contingent upon Court
approval. (Id.) Furthermore, the Muir Defendants,
whose liability in this action depends largely upon the
FTC’s common enterprise theory, were notably absent
from the settlement. (Id.; Complaint 1116, 19, 25, ECF
No. 1; Muir Objection 2:1-16, ECF No. 541.)

On September 30, 2013, before the Court had ap-
proved the settlement with the Settling Defendants, the
FTC moved for summary judgment on Counts I-IV
against all Defendants. (FTC’s Mot. Summary Judgment
p. 1, ECF No. 454.) That same day, the Lending Defend-
ants filed their own motion seeking summary judgment
on Count III, which was joined by the other Defendants.
(Lending Defendants’ Mot. Summary Judgment, ECF
No. 461; Joinders, ECF Nos. 462-63, 465-66, 470-71.)
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Then on October 8, 2013, the Court approved the stipu-
lated settlement of Counts IT & IV with the Settling De-
fendants. (Order pp. 1-13, ECF No. 478.) Subsequently,
on November 4, 2013, the FTC withdrew its motion for
summary judgment on Counts II & IV against the Set-
tling Defendants, but not the Muir Defendants. (With-
drawal Motion p. 2, ECF No. 487.)

The FTC’s Motion for Summary Judgment on Counts
I & III against all Defendants, and Counts II & IV
against the Muir Defendants (ECF Nos. 454, 487) and
the Lending Defendants’ Motion for Summary Judgment
on Count III (ECF No. 461) were referred to Magistrate
Judge Ferenbach pursuant to 28 U.S.C. §636(b)(1)(B)
and District of Nevada Local Rule IB 1-4. On January
28, 2014, Judge Ferenbach recommended that this Court
enter an order granting the FTC’s Motion for Summary
Judgment on Counts I & III against all Defendants and
denying without prejudice the motion on Counts II & IV
against the Muir Defendants as well as denying the
Lending Defendants’ Motion for Summary Judgment on
Count III. (Report & Recommendation, ECF No. 539.)
Judge Ferenbach further recommended that the Bifurca-
tion Order be amended to permit Counts IT & IV to pro-
ceed against the Muir Defendants during Phase II. (/d.)

II. LEGAL STANDARD

A party may file specific written objections to the find-
ings and recommendations of a United States Magistrate
Judge made pursuant to Local Rule IB 1-4. 28 U.S.C.
§636(b)(1)(B); D. Nev. R. IB 3-2. Upon the filing of such
objections, the Court must make a de novo determination
of those portions of the Report to which objections are
made. Id. The Court may accept, reject, or modify, in
whole or in part, the findings or recommendations made
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by the Magistrate Judge. 28 U.S.C. §636(b)(1); D. Nev.
IB 3-2(b).

The Federal Rules of Civil Procedure provide for sum-
mary adjudication when the pleadings, depositions, an-
swers to interrogatories, and admissions on file, together
with the affidavits, if any, show that “there is no genuine
dispute as to any material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
Material facts are those that may affect the outcome of
the case. See Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). A dispute as to a material fact is genuine
if there is sufficient evidence for a reasonable jury to re-
turn a verdict for the nonmoving party. See id. “Sum-
mary judgment is inappropriate if reasonable jurors,
drawing all inferences in favor of the nonmoving party,
could return a verdict in the nonmoving party’s favor.”
Diaz v. Eagle Produce Ltd. P’ship, 521 F.3d 1201, 1207
(9th Cir. 2008) (citing United States v. Shumway, 199
F.3d 1093, 1103-04 (9th Cir. 1999)). A principal purpose
of summary judgment is “to isolate and dispose of factu-
ally unsupported claims.” Celotex Corp. v. Catrett, 477
U.S. 317, 323-24 (1986).

In determining summary judgment, a court applies a
burden-shifting analysis. “When the party moving for
summary judgment would bear the burden of proof at tri-
al, it must come forward with evidence which would enti-
tle it to a directed verdict if the evidence went uncontro-
verted at trial. In such a case, the moving party has the
initial burden of establishing the absence of a genuine is-
sue of fact on each issue material to its case.” C.A.R.
Transp. Brokerage Co. v. Darden Rests., Inc., 213 F.3d
474, 480 (9th Cir. 2000) (citations omitted). In contrast,
when the nonmoving party bears the burden of proving
the claim or defense, the moving party can meet its bur-
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den in two ways: (1) by presenting evidence to negate an
essential element of the nonmoving party’s case; or (2) by
demonstrating that the nonmoving party failed to make a
showing sufficient to establish an element essential to
that party’s case on which that party will bear the burden
of proof at trial. See Celotex Corp., 477 U.S. at 323-24. If
the moving party fails to meet its initial burden, sum-
mary judgment must be denied and the court need not
consider the nonmoving party’s evidence. See Adickes v.
S.H. Kress & Co., 398 U.S. 144, 159-60 (1970).

If the moving party satisfies its initial burden, the bur-
den then shifts to the opposing party to establish that a
genuine issue of material fact exists. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586
(1986). To establish the existence of a factual dispute, the
opposing party need not establish a material issue of fact
conclusively in its favor. It is sufficient that “the claimed
factual dispute be shown to require a jury or judge to re-
solve the parties’ differing versions of the truth at trial.”
T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Assn, 809
F.2d 626, 631 (9th Cir. 1987). In other words, the non-
moving party cannot avoid summary judgment by relying
solely on conclusory allegations that are unsupported by
factual data. See Taylor v. List, 880 F.2d 1040, 1045 (9th
Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth
specific facts by producing competent evidence that
shows a genuine issue for trial. See Celotex Corp., 477
U.S. at 324.

At summary judgment, a court’s function is not to
weigh the evidence and determine the truth but to deter-
mine whether there is a genuine issue for trial. See An-
derson, 477 U.S. at 249. The evidence of the nonmovant
is “to be believed, and all justifiable inferences are to be
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drawn in his favor.” Id. at 255. But if the evidence of the
nonmoving party is merely colorable or is not significant-
ly probative, summary judgment may be granted. See
1d. at 249-50.

III. DISCUSSION
A. Objection of the Lending Defendants

In their Objection (ECF No. 542), the Lending De-
fendants—joined by the other Defendants—assert that
Judge Ferenbach erred in his Report and Recommenda-
tion (ECF No. 539) by applying an incorrect legal stand-
ard, by improperly treating fact questions as questions of
law, and by violating the summary judgment standard in
resolving disputes of material fact in the FTC’s favor.
(Objection 1:9-14, ECF No. 542.) Specifically, Defend-
ants assert that Judge Ferenbach erred (1) by treating
the net impression of Defendants’ loan documents as a
question of law instead of fact, (2) by ignoring facts as im-
material that are favorable to Defendants, (3) by “invent-
ing new theories” as to why the loan documents are ambi-
guous, (4) by misconstruing material facts in favor of the
FTC, (5) by evaluating the TILA disclosure in a manner
contrary to Ninth Circuit case law, (6) by applying the in-
correct test for contractual ambiguity, and (7) by failing
to grant summary judgment to Defendants. (/d. 1:15-
2:6.) The first four objections relate to Judge Feren-
bach’s granting of summary judgment to the FTC on
Count I while the final three objections relate to Judge
Ferenbach’s granting of summary judgment to the FTC
on Count III. For the following reasons, each of these
objections is without merit.

1. Treatment of the Net Impression of the
Loan Documents

Section 5 of the Federal Trade Commission Act of

1914 prohibits, inter alia, “unfair or deceptive acts or
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practices in or affecting commerce.” 15 § U.S.C. 45(a)(1).
“An act or practice is deceptive if ‘first, there is a repre-
sentation, omission, or practice that, second, is likely to
mislead consumers acting reasonably under the circum-
stances, and third, the representation, omission, or prac-
tice is material.”” F.T.C. v. Gill, 265 F.3d 944, 950 (9th
Cir. 2001) (citing F.T.C. v. Pantron I Corp., 33 F.3d 1088,
1095 (9th Cir. 1994)). Actual deception is not required for
a Section 5 violation. Trans World Accounts, Inc. v.
F.T.C., 594 F.2d 212, 214 (9th Cir. 1979). Rather, Section
5 “only requires a showing that misrepresentations ‘pos-
sess a tendency to deceive.”” F.T.C. v. Commerce Planet,
Inc., 878 F. Supp. 2d 1048, 1073 (C.D. Cal. 2012) (quoting
Trans World Accounts, Inc., 594 F.2d at 214). Further-
more, the Court considers “the overall, common sense
‘net impression’ of the representation or act as a whole to
determine whether it is misleading,” and a Section 5 vio-
lation may still be found even if the fine print and legal-
ese were technically accurate and complete. Commerce
Planet, 878 F. Supp. 2d at 1063 (citing Gill, 265 F.3d at
956)); see also F.T.C. v. Cyberspace.Com LLC, 453 ¥.3d
1196, 1200 (9th Cir. 2006) (stating that a representation
“may be likely to mislead by virtue of the net impression
it creates even though the [representation] also contains
truthful disclosures”).

Defendants’ first objection is that Judge Ferenbach
erred by “improperly step[ping] into the shoes of the
fact-finder” and treating the net impression of the Loan
Note and Disclosure document as a question of fact in-
stead of law. (Objection 3:8-19, ECF No. 542.) Defend-
ants assert that the Ninth Circuit and District of Nevada
cases granting summary judgment to the FTC for Sec-
tion 5 claims are distinguishable from this case because
in those cases the Court found that no genuine issues of
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material fact existed. (Id. 4:1-9) (citing FTC v. Stefan-
chik, 559 F.3d 924, 929 (9th Cir. 2009); Cyberspace.Com
LLC, 453 F.3d at 1201; Gill, 265 F.3d at 955- 56; FTC v.
Publishers Bus. Servs., Inc., 821 F. Supp. 2d 1205, 1226
(D. Nev. 2010); FTC v. Grant Connect, LLC, 827 F.
Supp. 2d 1199, 1219 (D. Nev. 2011)).

Defendants’ argument, however, is unpersuasive.
First, numerous Ninth Circuit cases, including the ones
cited by Defendants have found the net impression of a
representation to be suitable for summary judgment de-
termination. See e.g. Cyberspace.Com LLC, 453 F.3d at
1201 (“[T]he district court properly granted summary
judgment to the FTC on the FTCA §5 violation because
no reasonable factfinder could conclude that the solicita-
tion was not likely to mislead consumers acting reasona-
bly under the circumstances in a way that is material.”);
F.T.C.v.Gull, 71 F. Supp. 2d 1030, 1035 (E.D. Cal. 1999),
aff’d, 265 F.3d 944 (9th Cir. 2001) (“Where the operative
facts are substantially undisputed, and the heart of the
controversy is the legal effect of such facts, such a dis-
pute effectively becomes a question of law that can, quite
properly, be decided on summary judgment.”). Second,
as will be addressed in the next section of this opinion,
Judge Ferenbach correctly found that there are no genu-
ine issues of material fact regarding the terms Loan Note
Disclosure and no reasonable factfinder could conclude
that the document was not likely to mislead consumers.
See Infra §I1I1.A.2. Therefore, Judge Ferenbach did not
improperly supplant the role of the jury in determining
the net impression of the Loan Note Disclosure. Defend-
ants’ objection is without merit.
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2. Ignoring as “Immaterial” Facts Favorable
to Defendants

Defendants’ second objection is that in conducting his
“likely to mislead” analysis, Judge Ferenbach failed to
follow the appropriate summary judgment standard by
ignoring all the evidence that was favorable to Defend-
ants and drawing all factual inferences in favor of the
FTC. (Objection 7:15-24, ECF No. 542.) In support of
this objection, Defendants argue that the facts ignored
by Judge Ferenbach, such as Defendants’ expert testi-
mony, show the Loan Note Disclosure was not mislead-
ing. (Id. 8:4-13:24.) Defendants’ also reorganize and ex-
plain the terms of the document in an attempt to show
that the TILA Box and fine print are consistent and that
the terms contained in the fine print of the document are
not hidden, vague, uncertain, or contradictory. (/d.)

This argument, however, misunderstands the law and
Judge Ferenbach’s analysis and was directly addressed
and refuted in the Report and Recommendation. (Report
& Recommendation 22:11-26:18, ECF No. 539.) First,
the terms of the Loan Note Disclosure are not disputed
by Defendants. See e.g. (Defendants’ Opposition 11:1-26,
ECF No. 493.) Second, Judge Ferenbach noted that the
terms of the TILA Box and the fine print of that docu-
ment provide the basis for his finding that Defendants vi-
olated Section 5 of the FTC Act. (Report & Recommen-
dation 23:4-6, ECF No. 539.) Therefore, any facts other
than the terms of the Loan Note Disclosure and their
presentation in the document are immaterial to a sum-
mary judgment determination. Amnderson, 477 U.S. at
248 (“Only disputes over facts that might affect the out-
come of the suit under the governing law will properly
preclude the entry of summary judgment.”); see also (Re-
port & Recommendation 24:17-26:18, ECF No. 539) (ad-
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dressing in detail why each of Defendants’ factual dis-
putes are immaterial).

Furthermore, Defendants’ presentation and explana-
tion of the fine print terms fail to show that Judge Feren-
bach erred in finding that the Loan Note Disclosure was
likely to mislead as a matter of law. The Loan Note and
Disclosure document’s net impression is likely to mislead
because of the way the terms are presented to borrowers
by the document, not because Defendants’ counsel can
pull out the important terms and rearrange them in large
bullet point lists that allow for a clearer understanding of
their effects. See Feil v. F.T.C., 285 F.2d 879, 837 n.18
(9th Cir. 1960) (“The law is not made for experts but to
protect the public,—that vast multitude which includes
the ignorant, the unthinking and the credulous, who, in
making purchases, do not stop to analyze but too often
are governed by appearances and general impression.”)
(quoting Aronberg v. F.T.C., 132 F.2d 165, 170 (7th Cir.
1943)); Cyberspace.Com LLC, 453 F.3d at 1200 (“A [re-
presentation] may be likely to mislead by virtue of the
net impression it creates even though the [representa-
tion] also contains truthful disclosures.”); (Report & Re-
commendation 10:14-18, ECF No. 539) (“[Alrguments
about the technicalities of the loan note’s provisions, qua-
lifications, and disclaimers are misplaced. Even if an ar-
gument regarding the loan note is technically true in the
mind of an attorney, the argument is immaterial under
Rule 56 if it is not also true in the eyes of a ‘reasonable’
borrower.”). The test for a FTC Act violation is whether
the representation “is likely to mislead consumers acting
reasonably under the circumstances.” Pantron I Corp.,
33 F.3d at 1095.

As Judge Ferenbach correctly found, the net impres-
sion of the Loan Note Disclosure is likely to mislead bor-
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rowers acting reasonably under the circumstances be-
cause the large prominent print in the TILA Box implies
that borrowers will incur one finance charge while the
fine print creates a process under which multiple finance
charges will be automatically incurred unless borrowers
take affirmative action. (Report & Recommendation
16:17-19, ECF No. 539) (“It requires no citation of au-
thority to demonstrate that the ‘net impression’ of a bold-
faced representation, which states that the borrower is
responsible to repay a fixed sum, is misleading when the
fine print indicates that the boldfaced fixed sum is not
fixed.”); see Commerce Planet, Inc., 878 F. Supp. 2d at
1065 (“the information about the continuity plan ... is
buried with other densely packed information and legal-
ese, which makes it unlikely that the average consumer
will wade through the material and understand that she
is signing up for a negative option plan.”) This structure
gives the impression that a $300.00 loan from the Lend-
ing Defendants will only cost borrowers $90.00, when in
fact, unless borrowers read the fine print and take the
necessary steps to opt out of the renewal plan, such a
loan will incur $675.00 in fees.

Furthermore, the material terms in the fine print are
arranged in the document in such a way that the exist-
ence of the automatic renewal and the process for declin-
ing renewal are hidden from borrowers. See Supra 4:1-
18 (reproducing the Loan Note Disclosure). These
terms, which significantly alter the parties’ legal obliga-
tions from what is implied by the terms in the TILA Box,
are concealed from borrowers because they are scattered
throughout the fine print in the document and because
the terms never expressly state that the renewal plan is
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automatic.”® (Id.) Instead, the Loan Note Disclosure
merely uses phrases implying automatic enrollment, such
as that “1 payment [will be due] if you decline the option
of renewing your loan.”"" (Id.)

Therefore, Defendants’ factual disputes are immateri-
al and no reasonable jury could find that the Loan Note
Disclosure was not likely to mislead borrowers acting
reasonably under the circumstances. This objection is
without merit.

1" Perhaps the most telling evidence that the important terms in the
Loan Note Disclosure are hidden by their scattered presentation in
the fine print is provided by Defendants’ own counsel. In the portion
of their Opposition arguing that the process for declining renewal is
not hidden, Defendants’ counsel listed nine bulleted terms that alleg-
edly advise borrowers about the automatic nature of the renewal
process. (Defendants’ Opposition 9:4-10-5, ECF No. 493.) As point-
ed out by the FTC, however, only five of the listed terms are actually
contained in the Loan Note Disclosure document and, if numbered
as they are listed by Defendants’ counsel, those five terms appear in
the Loan Note Disclosure in the order 2, 3, 5, 1, 6. (Resp. to Opposi-
tion 17:5-18:9, ECF No. 556.) Furthermore, all of these terms except
1 and 6 are separated from the next relevant term by unrelated fine
print. (Id.)

" Buried in the seventeenth sentence of the Loan Note Disclosure’s
block of fine print is the statement: “This Note will be renewed on
the Due Date unless at least three Business Days Before the Due
Date either you tell us you do not want to renew the Note or we tell
you that the Note will not be renewed.” See Supra 4:1-18 (reproduc-
ing the Loan Note Disclosure). This statement is the closest the
Loan Note Disclosure comes to clearly expressing the automatic na-
ture of the renewal plan, and notably, it is the first bullet point in De-
fendants’ counsel’s list of terms that are “not hid[den].” (Defend-
ants’ Opposition 9:3-13, ECF No. 493.)
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3. Provision of Additional Reasons why the
Loan Documents are Ambiguous

Defendants’ third objection is that Judge Ferenbach
violated Federal Rule of Civil Procedure 56(f) by grant-
ing summary judgment to the FTC after “invent[ing] a
new theory” never advanced by the FTC that the Loan
Note Disclosure’s net impression is misleading because it
is unclear under its terms how a borrower may opt out of
the renewal plan.” (Objection 10:19-23, ECF No. 542.)

It is true that a district court may grant a summary
judgment motion “on grounds not raised by a party” only
“l[a]fter giving [the nonmovant] notice and a reasonable
time to respond.” Fed. R. Civ. P. 56(f). However, while
the FTC may not have specifically argued that this parti-
cular ambiguity pointed out by Judge Ferenbach contrib-
uted to the misleading net impression of the Loan Note
Disclosure, the FTC repeatedly argued in its motion that
summary judgment was appropriate because of the “in-
conspicuous, contradictory, confusing, and vague lan-
guage” in the document. (FTC’s Memo in Supp. of MSJ
1:20-21, ECF No. 456); see e.g. (id. 19:6-7) (“the loan doc-
uments were confusing, particularly on the issue of the
repayment terms”). Judge Ferenbach’s citing of a parti-
cular example of the confusing and contradictory terms
argued by the FTC as a basis for their motion does not
constitute a ruling on grounds not raised by the moving
party under Federal Rule of Civil Procedure 56(f). See
Ervco, Inc. v. Texaco Ref. & Mktg., Inc., 422 F. Supp. 2d
1084, 1086 (D. Ariz. 2006) (“Notice is not required if the

2 This ambiguity arises from two statements in the Loan Note Dis-
closure, which alternatively provide that a borrower may opt out by
the email-hyperlink procedure or by “tell[ing]” the Lending Defend-
ants that he or she wishes to opt out. See supra note 8.
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issue on which the summary judgment was granted is a
subset of the larger issue raised by the party.”) (citing
Intel Corp. v. Hartford Accident and Indemmnity Co., 952
F.2d 1551, 1556 (9th Cir. 1991)). Therefore, this objection
is without merit.

4. Interpretation of the Facts

Defendants’ fourth objection is that “the Report mis-
construes or misunderstands numerous material facts,
always in ways favoring the FTC.” (Objection 1:23-24,
ECF No. 542.) The three examples of “material facts”
cited by Defendants that Judge Ferenbach is alleged to
have misconstrued are that: (1) The Loan Note Disclo-
sure link is not buried or inconspicuous because it is also
displayed at the top of the webpage, (2) the words under
the TILA Box are not “fine” because they are the same
size as the rest of the disclosures, and (3) borrowers did
not need to click the nine separate hyperlinks to read all
the loan documents because all the documents were con-
tained on the same webpage and only required scrolling
up and down. (/d. 17:4-17.)

Defendants’ assertions that Judge Ferenbach erred in
interpreting these three facts are misleading and irrele-
vant. Regarding the first example, Judge Ferenbach
noted that the Loan Note Disclosure link appearing next
to the mandatory check boxes, which would naturally
draw a borrower’s attention, was inconspicuous because
it was buried in the fourth paragraph and overshadowed
by two all caps hyperlinks. (Report & Recommendation
3:10-23, ECF No. 539.) This observation is true and un-
refuted by Defendants. The fact that another link to the
Loan Note Disclosure may have been placed at another
location on the webpage far away from the check boxes is
irrelevant and does not invalidate Judge Ferenbach’s ob-
servation. Likewise, Judge Ferenbach’s use of the
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phrase “fine print” to describe the 628 words appearing
below the TILA Box is accurate, notwithstanding De-
fendants’ argument that they are the same size as the
text in the rest of the document, because the 628 words
are grouped in one large block of small print while the
TILA Box disclosures are bolded and surrounded by eye-
catching white space. See BLACK’S LAW DICTIONARY 709
9th ed. 2009) (“fine print. (1951) The part of an agree-
ment or document—usu. in small, light print that is not
easily noticeable—referring to disclaimers, restrictions,
or limitations.”). Finally, the fact that the nine separate
hyperlinks lead to the location of each loan document on
one webpage rather than separate webpages with one
document on each is irrelevant to Judge Ferenbach’s
point that the large number of links presented to borrow-
ers as containing the loan documents discourages them
from reading the documents. See (Report & Recommen-
dation 3:10-23, ECF No. 539) (“Defendants’ webpage fa-
cilitates borrowers not reading Defendants’ terms and
conditions.”). Therefore, this objection is without merit.

5. Evaluation of the TILA Disclosures

“[TILA] requires creditors to provide borrowers with
clear and accurate disclosures of terms dealing with
things like finance charges, annual percentage rates of
interest, and the borrower’s rights.” Beach v. Ocwen
Fed. Bank, 523 U.S. 410, 412 (1998). These mandated
terms must be disclosed “clearly and conspicuously” to
borrowers before the credit is extended. 12 C.F.R.
§1026.17(a)-(c). Furthermore, TILA requires “absolute
compliance by creditors.” Rubio v. Capital One Bank,
613 F.3d 1195, 1199 (9th Cir. 2010) (citations omitted).
“[Blecause TILA is liberally construed in favor of the
consumer and strictly enforced against the creditor ...
any misleading ambiguity . .. should be resolved in favor
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of the consumer.” Id. at 1202 (internal quotations omit-
ted).

Defendants’ fifth objection is that Judge Ferenbach
ignored binding Ninth Circuit precedent in determining
that the Loan Note Disclosure was ambiguous in the ab-
stract rather than determining the technical question of
whether the Loan Note Disclosure complied with TILA.
(Objection 19:14-22:7, ECF No. 542.) Defendants rely
entirely on the Ninth Circuit’s ruling in Hauk v. JP Mor-
gan Chase Bank USA, 552 F.3d 1114 (9th Cir. 2009) for
the proposition that courts may not “engage ... in an ab-
stract inquiry into whether any part of the Loan Note
[Disclosure] is ‘ambiguous.’” (Id. 19:25-28.)

Defendants, however, are the ones who appear to be
ignoring binding Ninth Circuit precedent as their argu-
ment based on Hauk has been explicitly rejected by the
Ninth Circuit. In Hauk, the Ninth Circuit denied a plain-
tiff’s claims under TILA based upon ambiguous or mis-
leading language in a provision that was not a disclosure
governed by TILA or Regulation Z. Hauk, 552 F.3d at
1121-22. In Rubio v. Capital One Bank, the Ninth Cir-
cuit clarified that “Hauk did not condone misleading dis-
closures. It simply rejected the argument that TILA lia-
bility could be based on disclosures that were misleading
about anything at all—what it called misleading in the
abstract.” Rubio, 613 F.3d at 1200 (internal quotations
omitted). By contrast, the Ninth Circuit found in Rubio
that disclosures which are required under TILA must be
clear and conspicuous, and such a “disclosure that is not
‘clear and conspicuous’ is 1pso facto misleading.” Id.

The misleading disclosures at issue here—the finance
charge, APR, total of payments, and payment schedule—
are the very ones mandated by TILA. 12 C.F.R.
§1026.18(d)-(e), (g)-(h). Therefore, Judge Ferenbach did
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not ignore binding Ninth Circuit precedent in finding
that the Loan Note Disclosure was ambiguous and in vio-
lation of TILA. (Report & Recommendation 30:4-6, ECF
No. 539) (“Because Defendants’ loan note is ambiguous
as a matter of law, ‘the terms of the legal obligation be-
tween the parties’ were not ‘clearly and conspicuously’
disclosed, as TILA requires.”). Defendants’ objection is
without merit.

6. Ambiguity in TILA Mandated Terms

Defendants’ sixth objection is that Judge Ferenbach
failed to use the correct test for contractual ambiguity in
finding that the ambiguities in the Loan Note Disclosure
violated TILA. (Objection 2:1-2, ECF No. 542.) In sup-
port of this objection, Defendants assert that the proper
“hornbook test” for ambiguity in this case is “whether the
Loan Note [Disclosure] may reasonably be read as creat-
ing an obligation to renew as opposed to the single-pay-
ment obligation reflected in the TILA disclosures.”® (Id.
19:6-8.) Defendants then assert that under this standard
the TILA mandated terms in the Loan Note Disclosure
were not ambiguous because the “single-payment option”
was “clearly disclosed” and borrowers were not legally
required to follow the renewal plan. (/d. 19:8-14, 22:9-
25:22.)

13 Defendants provide no legal citation for this “test,” though they do
later cite Williston on Contracts, for the proposition that, “as a mat-
ter of contract law, performance (like renewal) that either party may
decline is not a legal obligation.” 1 WILLISTON ON CONTRACTS § 1:2
(4th ed. 2010) (The actual quote is: “[A]n understanding that leaves
an essential element of a promise open for future negotiation and
agreement, constitutes no promise, and creates no legal obligation
until the future agreement is actually made.”).
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Defendants’ argument here is unpersuasive. A con-
tract is ambiguous if it is “reasonably susceptible” to
more than one interpretation. Skilstaf, Inc. v. CVS Care-
mark Corp., 669 F.3d 1005, 1015 (9th Cir. 2012); see also
11 WILLISTON ON CONTRACTS §30:5 (stating the
same). In its analysis of F'TC Act violations, this Court
has already determined that the terms in the Loan Note
Disclosure regarding the automatic renewal plan were
likely to mislead because they implied in the prominent
TILA Box that only one finance charge would be in-
curred while the fine print created a process under which
multiple finance charges would be automatically incurred
unless borrowers take affirmative action. See supra
§III.A.2. Those terms are therefore also ambiguous be-
cause a reasonable borrower could think the information
prominently displayed in the TILA Box accurately re-
flected his or her legal obligations without needing to un-
dertake any additional action, even if such a reading is
not technically accurate. Rubio, 613 F.3d at 1202 (citing
Rossman v. Fleet Bank (R.1.) Nat. Assn, 280 F.3d 384,
394 (3d Cir. 2002)) (“any misleading ambiguity—any dis-
closure that a reasonable person could read to mean
something that is not accurate—‘should be resolved in fa-
vor of the consumer.’”). Furthermore, an ambiguous dis-
closure is necessarily not clearly and conspicuously dis-
closed.” See id. (“it is precisely because reasonable con-

"The Court also notes that even if the terms were not ambiguous,
the disclosures relating to the automatic entry of a loan into the re-
newal plan were not clear and conspicuous as they were buried in
fine print. See supra § I11.A.2; see also Barrer v. Chase Bank USA,
N.A., 566 F.3d 883, 892 (9th Cir. 2009) (“Clear and conspicuous dis-
closures, therefore, are disclosures that a reasonable cardholder
would notice and understand . ... [T]he change-in-terms provision
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sumers can interpret an ambiguous disclosure in more
than one way that such a disclosure cannot be clear and
conspicuous.”); see also Watts v. Key Dodge Sales, Inc.,
707 F.2d 847, 852 (5th Cir. 1983) (“the provision is ambi-
guous, thus violating the TILA or Regulation Z.”); In re
Whitley, 772 F.2d 815, 817 (11th Cir. 1985) (“these diver-
gent readings of the provision render the language ambi-
guous and therefore violative of TILA and Regulation
Z.”). This objection is without merit.

7. Failing to Grant Defendants’ Motion for
Summary Judgment
Defendants’ seventh objection is that Judge Feren-
bach erred by failing to grant Defendants’ summary
judgment on Count III. (Objection 2:3-6, ECF No. 542.)
As the Court has already found that Judge Ferenbach
did not err in granting summary judgment for the FTC
on Count III, this objection is without merit.

B. Limited Objection of the Muir Defendants

In their Limited Objection (ECF No. 541), the Muir
Defendants assert that Judge Ferenbach erred in his Re-
port and Recommendation by only denying summary
judgment against the Muir Defendants on Counts II &
VI while granting the FTC summary judgment against
the Muir Defendants on Counts I & III. (Limited Objec-
tion 3:23-4:10, ECF No. 541.)

Under the Bifurcation Order, no discovery regarding
the Muir Defendants’ liability for any of the counts al-
leged in the Complaint would occur until Phase II of the
litigation. (Bifurcation Order p. 10, ECF No. 296); (Re-
port & Recommendation 34:3-6, ECF No. 539.) As a re-

. is buried too deeply in the fine print for a reasonable cardholder
to [notice].”)
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sult, discovery during Phase I regarding the alleged vio-
lations underlying the claims was effectively left to the
Lending Defendants. See (Stip. to Withdraw Discovery
Requests, ECF No. 278) (where the Muir Defendants
and the FTC agree to withdraw pending discovery re-
quests and postpone future discovery against each other
until Phase II of the litigation). However, all discovery
regarding Counts II & IV ceased when the FTC and the
Settling Defendants reached a settlement agreement on
those two counts, even though the settlement did not in-
clude the Muir Defendants and explicitly did not resolve
the FTC’s claims against the Muir Defendants on Counts
IT & IV. (Order Granting Stipulated Motion 14, ECF
No. 478) (“This settlement does not settle and resolve
any conduct not alleged in Counts II and IV of the Com-
plaint or as to any other party.”) (emphasis added).
Therefore, while the Muir Defendants remained poten-
tially liable for Counts II & IV, discovery had not been
effectively completed on those counts at the time of the
FTC’s Motion for Summary Judgment.

In the Report and Recommendation, Judge Ferenbach
granted the FTC summary judgment against all Defend-
ants, including the Muir Defendants, on Counts I & III.
(Report & Recommendation 35:16-18, ECF No. 539.)
However, because the Bifurcation Order and settlement
agreement had effectively prevented the Muir Defend-
ants from conducting discovery at the time the motion for
summary judgment was filed, Judge Ferenbach recom-
mended denying summary judgment on Counts II & IV
and amending the Bifurcation Order to permit those
claims to proceed during Phase II. (/d. 35:1-36:5) (citing
Fed. R. Civ. P. 56(d) (“If a nonmovant shows by affidavit
or declaration that, for specified reasons, it cannot pre-
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sent facts essential to justify its opposition, the court
may: (1) defer considering the motion or deny it.”).

The Muir Defendants assert that granting summary
judgment on Counts I & III effectively “nullified” the
protections afforded under the Federal Rules of Civil
Procedure that necessitated denying summary judgment
on Counts II & IV. (Limited Objection 3:23-4:10, ECF
No. 541.) The Muir Defendants further assert that the
Bifurcation Order and Judge Ferenbach’s “inconsistent
ruling” denied them of their fundamental right to engage
in discovery about the claims against them. (/d. 4:23-5:8.)

The Muir Defendants assertions, however, are unper-
suasive. In contending that they were denied the right to
engage in discovery and that Judge Ferenbach’s Report
and Recommendation is inconsistent in granting sum-
mary judgment on Counts I & III while denying it on
Counts II & IV, the Muir Defendants appear to ignore
two important facts. First, the Muir Defendants volun-
tarily chose to postpone discovery until after Phase I by
stipulation (ECF No. 278) and no doubt benefited from
being relieved from the costs involved in conducting that
discovery. Second, the situation regarding Counts I &
I1T is fundamentally different from the situation regard-
ing Counts II & IV. Unlike Counts II & IV, which were
not fully litigated by the Lending Defendants, full discov-
ery and litigation was conducted by the Lending Defend-
ants on Counts I & I11, as was originally contemplated by
all parties—including the Muir Defendants—in the Bi-
furcation Order. See (Bifurcation Order, ECF No. 296);
(Stip. to Withdraw Discovery Requests, ECF No. 278).
With respect to Counts I & I11, the Muir Defendants are
in the same position as all the other Defendants who al-
lowed the Lending Defendants to take the lead in Phase
I. Therefore, the Muir Defendants’ rights to discovery
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and litigation of the claims in Count I & III were volun-
tarily given to and adequately protected by the Lending
Defendants, while those rights with respect to Counts 11
& IV were not protected by the Lending Defendants due
to their separate settlement.

It was for precisely this reason that Judge Ferenbach
denied summary judgment on Counts II & IV while
granting it on Counts I & III. (Report & Recommenda-
tion 35:1-4, ECF No. 539) (“In light of the Settling De-
fendants’ not opposing summary judgment on counts two
and four, the court must deny the FTC’s motion for sum-
mary judgment on counts two and four in order to . .. af-
ford the Muir Defendants an opportunity to conduct dis-
covery and litigate the relevant claims and defenses.”).
Judge Ferenbach’s recommendation to grant summary
judgment against the Muir Defendants on Counts I & III
while denying it on Count II & IV, would prevent the
Muir Defendants from improperly relitigating issues
while ensuring their right to engage in discovery and liti-
gation on those claims which were not adequately pro-
tected by the Lending Defendants. Therefore, the Muir
Defendants’ objection is without merit, and the recom-
mendation of Judge Ferenbach regarding summary
judgment against the Muir Defendants and amendment
of the Bifurcation Order is adopted by the Court.

IV. CONCLUSION

IT IS HEREBY ORDERED that the Report and
Recommendation (ECF No. 539) is ACCEPTED and
ADOPTED in full, to the extent it is not inconsistent
with this opinion.

IT IS FURTHER ORDERED that the FTC’s Motion
for Summary Judgment (ECF No. 454) is GRANTED in
part and DENIED in part. The FTC’s Motion for Sum-
mary Judgment is GRANTED on Count I and Count III.
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The FTC’s Motion for Summary Judgment is DENIED
without prejudice on Count II and Count IV.

IT IS FURTHER ORDERED that Defendants’ Mo-
tion for Summary Judgment (ECF No. 461) is DENIED.

IT IS FURTHER ORDERED that the Bifurcation
Order is amended to permit Count II and Count IV to
proceed against the Muir Defendants during Phase II of
the litigation.

DATED this 28th day of May, 2014.

/s/ Gloria M. Navarro
Gloria M. Navarro, Chief Judge
United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

No. 12-¢v-00536-GMN-VCF

FEDERAL TRADE COMMISSION,
Plaintiff,
V.

AMG SERVICES, INC,, et al.,
Defendants.

AMENDED ORDER'

April 30, 2017

Pending before the Court is a Motion for Summary
Judgment, (ECF No. 900), filed by Defendants AMG
Capital Management, LLC (“AMG Capital”); Level 5
Motorsports, LLC (“Level 5”); Black Creek Capital Cor-
poration (“Black Creek”); Broadmoor Capital Partners
(“Broadmoor”); and Scott A. Tucker (“Scott Tucker”)

"The Court merely intends this Amended Order to clarify that its
original Order, (ECF No. 1057), of September 30, 2016, in no way im-
plicates Defendants Nereyda Tucker, as Executor of the Estate of
Blaine Tucker, or LeadFlash Consulting, LL.C. The Amended Order
does not alter any deadlines set by its original Order, nor does the
Amended Order constitute a re-entry of judgment against any de-
fendant.
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(collectively “Tucker Defendants”).” Plaintiff Federal
Trade Commission (“FTC?”) filed a Response, (ECF No.
938), and the Tucker Defendants filed a Reply, (ECF No.
949).

Also pending before the Court is a Motion for Sum-
mary Judgment, (ECF No. 907), filed by the FTC. De-
fendants Park 269, LLC (“Park 269”) and Kim C. Tucker
(“Kim Tucker”) (collectively “Relief Defendants”) filed a
Response, (ECF No. 935), as did the Tucker Defendants,
(ECF No. 941). The FTC filed a Reply, (ECF No. 952).

Also pending before the Court is a Motion for Sum-
mary Judgment, (ECF No. 913), filed by the Tucker De-
fendants. The FTC filed a Response, (ECF No. 940), and
the Tucker Defendants filed a Reply, (ECF No. 950).

Because the Court GRANTS FTC’s Motion, the Court
DENIES as moot the motions filed by the Tucker De-
fendants and the Relief Defendants (collectively “De-
fendants”).?

? As per the Court’s Order of September 20, 2016, the instant Order
does not implicate Defendants Nereyda Tucker, as Executor of the
Estate of Blaine Tucker, or LeadFlash Consulting, LLC. (See Or-
der, ECF No. 1054).

? Also pending before the Court are three Motions to Reconsider
filed by the Tucker Defendants. (See ECF Nos. 850, 963, 975). Two
of these motions relate to orders entered by Magistrate Judge Cam
Ferenbach. “A district judge may reconsider any pretrial matter re-
ferred to a magistrate judge in a civil ... case ... where it has
been shown that the magistrate judge’s ruling is clearly erroneous or
contrary to law.” LR IB 3-1. A magistrate judge’s pretrial order is-
sued under 28 U.S.C. §636(b)(1)(A) is not subject to de novo review,
and the reviewing court “may not simply substitute its judgment for
that of the deciding court.” Grimes v. City and County of San Fran-
cisco, 951 F.2d 236, 241 (9th Cir. 1991). The Court may overturn the
magistrate judge’s decision if, upon review, the Court is left with a
definite and firm conviction that a mistake has been made. See Da-
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I. BACKGROUND

This action was brought by the FTC, asserting that
the “high-fee, short-term payday loans” offered by for-
mer Defendants AMG Services, Inc. (“AMG”), SF'S, Inec.
(“SFS”), Red Cedar Services, Inc. (“Red Cedar”), and
MNE Services, Inc. (“MNE”) (collectively “Lending De-
fendants”) violated section 5 of the Federal Trade Com-
mission Act of 1914, 15 § U.S.C. 45(a)(1), the Truth in
Lending Act of 1968, 15 U.S.C. §1601(a), and Regulation
Z,12 C.F.R. §1026(a). (Am. Compl. 15:1-20:6, ECF No.
386).

nd H. Tedder & Assocs. v. United States, 77 F.3d 1166, 1169-70 (9th
Cir. 1996).

The most recently filed Motion, (ECF No. 975), asks the Court to
reconsider its Asset Freeze Order, (ECF No. 960). Because the
Court grants the FTC’s request for equitable monetary relief, infra,
the Court DENIES this Motion as moot. Similarly, Defendants’
first Motion to Reconsider, (ECF No. 850), is DENIED as moot in
light of the instant Order. In this Motion, Defendants raise a multi-
tude of objections to Magistrate Judge Ferenbach’s Order, (ECF
No. 849), regarding discovery issues. Even if the Court were to
grant this Motion, the result of the instant Order would remain un-
changed given the wealth of evidence establishing Defendants’ liabil-
ity.

Finally, Regarding Defendants’ remaining Motion to Reconsider,
(ECF No. 963), the Court does not agree with Defendants that
Judge Ferenbach exceeded his authority. First, Judge Ferenbach’s
Order, (ECF No. 956), denying Defendants’ request for discovery
sanctions did not constitute a dispositive order. See 28 U.S.C.
§636(b)(1)(A) (listing dispositive motions). Second, the Court does
not endorse Defendants’ interpretation of Judge Ferenbach’s Order
as indicative of double standard. The well-reasoned decision does
not reflect Defendants’ absolutist reading. In light of the acrimoni-
ous discovery process in this case, Judge Ferenbach’s Order is a
clear attempt to move the discovery process forward. Accordingly,
the Court DENIES this Motion.
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The FTC has filed its Motion for Summary Judgment
against the only remaining parties that did not settle the
claims against them. The remaining defendants are
AMG Capital, Level 5, Black Creek, and Broadmoor (col-
lectively “Corporate Lending Defendants”) as well as
Scott Tucker. The FTC seeks injunctive relief against
Scott Tucker and equitable monetary relief from the Cor-
porate Lending Defendants and Scott Tucker. The FTC
also seeks disgorgement from the Relief Defendants.

A. Factual History"

Scott Tucker controlled, founded, or was president of a
host of short-term payday loan marketing and servicing
companies, including, inter alia, National Money Service,
Ine. (“NMS”), CLK Management LLC (“CLK”), and
Universal Management Services, Inc. (“UMS”) (collec-
tively “Seott Tucker Loan Servicing Companies”). (Exs.
1-2, 4-5, 14 to Singhvi Decl., ECF Nos. 908-1-2, 4-5, 14).
Between 2003 and 2008, the Scott Tucker Loan Servicing
Companies entered into agreements with the Santee
Sioux Tribe of Nebraska, the Miami Tribe of Oklahoma,
and the Modoc Tribe of Oklahoma to allow the tribes to
become “authorized lenders” for CLK. (See Exs. 14-15,
18 to Singhvi Decl., ECF Nos. 908-14-15, 18). The tribes
subsequently formed SFS, Red Cedar, and MNE. (Exs.
17, 19-20 to Singhvi Decl.,, ECF Nos. 908-17, 19-20). In
2006, CLK transferred its trademarks for 500 FastCash,
OneClickCash, Ameriloan, USFastCash, and United-
CashLoans (“Loan Portfolios”) to the new tribal entities.
(Ex. 6 to Singhvi Decl., ECF No. 908-6). Following these
transfers, SF'S, Red Cedar, and MNE became the lend-
ers for the Loan Portfolios. (Dempsey Dep. at 15-19,

* Given the lengthy history of this case, the Court provides a brief
factual overview and discusses the remaining facts in further detail,
mfra, as they pertain to specific issues.
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ECF No. 908-7). In 2008, CLK was acquired by AMG
Services, Inc., a tribal corporation created by the Miami
Tribe. (Ex. 46 to Singvhi Decl., ECF No. 908-46).

B. Procedural History

On December 27, 2012, the Court signed an Order,
(ECF No. 296), entering the parties’ joint stipulation for
preliminary injunction and bifurcation. The Bifurcation
Order divided the litigation into two phases: Phase I, a li-
ability phase, and Phase II, a relief phase. (I/d. 9:1-10:23).
During Phase I of the proceedings, the Court would adju-
dicate the merits of the FTC’s claims for violations of the
FTC Act, TILA, and EFTA. (Id. 9:1-24). During Phase
IT of the proceedings, the Court would adjudicate the re-
maining issues, including the individual liability of the
various Defendants. (/d. 10:119). On January 28, 2014,
Magistrate Judge Cam Ferenbach entered a Report and
Recommendation (“R&R”), (ECF No. 539), granting
summary judgment in favor of the FTC on two of its four
causes of action. In his R&R, Magistrate Judge Feren-
bach reviewed the websites through which the Lending
Defendants sold their loans as well as the Loan Note Dis-
closures contained therein. (See, e.g., R&R 2:12-16).

On May 28, 2014, this Court entered an Order, (ECF
No. 584), adopting the R&R. Specifically, the Court
agreed that “the net impression of the Loan Note Disclo-
sure is likely to mislead borrowers acting reasonably un-
der the circumstances because the large prominent print
in the TILA Box implies that borrowers will incur one fi-
nance charge while the fine print creates a process under
which multiple finance charges will be automatically in-
curred unless borrowers take affirmative action.” (Order
15:8-12, ECF No. 584). Subsequently, the Lending De-
fendants stipulated to settle all of the FTC’s claims
against them resulting in monetary judgments in the ag-
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gregate amount of $25,496,677. (See generally Orders,
ECF Nos. 727, 760-762, 888-889).

In the instant Motion, the FTC seeks summary judg-
ment on the Defendants’ remaining affirmative defenses
as well as the issues of individual liability, common enter-
prise liability, liability of the Relief Defendants, and rem-
edies. (PLs’ MSJ 14:22-23, ECF No. 907). The Court ad-
dresses each of these issues in turn, after first addressing
several of Defendants’ evidentiary objections.

II. LEGAL STANDARD

The Federal Rules of Civil Procedure provide for sum-
mary adjudication when the pleadings, depositions, an-
swers to interrogatories, and admissions on file, together
with the affidavits, if any, show that “there is no genuine
dispute as to any material fact and the movant is entitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
Material facts are those that may affect the outcome of
the case. See Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). A dispute as to a material fact is genuine
if there is sufficient evidence for a reasonable jury to re-
turn a verdict for the nonmoving party. See id. “Sum-
mary judgment is inappropriate if reasonable jurors,
drawing all inferences in favor of the nonmoving party,
could return a verdict in the nonmoving party’s favor.”
Diaz v. Eagle Produce Ltd. P’ship, 521 F.3d 1201, 1207
(9th Cir. 2008) (citing United States v. Shumway, 199
F.3d 1093, 1103-04 (9th Cir. 1999)). A principal purpose
of summary judgment is “to isolate and dispose of factu-
ally unsupported claims.” Celotex Corp. v. Catrett, 477
U.S. 317, 323-24 (1986).

In determining summary judgment, a court applies a
burden-shifting analysis. “When the party moving for
summary judgment would bear the burden of proof at tri-
al, it must come forward with evidence which would enti-
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tle it to a directed verdict if the evidence went uncontro-
verted at trial. In such a case, the moving party has the
initial burden of establishing the absence of a genuine is-
sue of fact on each issue material to its case.” C.A.R.
Transp. Brokerage Co. v. Darden Rests., Inc., 213 F.3d
474, 480 (9th Cir. 2000) (citations omitted). In contrast,
when the nonmoving party bears the burden of proving
the claim or defense, the moving party can meet its bur-
den in two ways: (1) by presenting evidence to negate an
essential element of the nonmoving party’s case; or (2) by
demonstrating that the nonmoving party failed to make a
showing sufficient to establish an element essential to
that party’s case on which that party will bear the burden
of proof at trial. See Celotex Corp., 477 U.S. at 323-24. If
the moving party fails to meet its initial burden, sum-
mary judgment must be denied and the court need not
consider the nonmoving party’s evidence. See Adickes v.
S.H. Kress & Co., 398 U.S. 144, 159-60 (1970).

If the moving party satisfies its initial burden, the bur-
den then shifts to the opposing party to establish that a
genuine issue of material fact exists. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586
(1986). To establish the existence of a factual dispute, the
opposing party need not establish a material issue of fact
conclusively in its favor. It is sufficient that “the claimed
factual dispute be shown to require a jury or judge to re-
solve the parties’ differing versions of the truth at trial.”
T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809
F.2d 626, 631 (9th Cir. 1987). In other words, the non-
moving party cannot avoid summary judgment by relying
solely on conclusory allegations that are unsupported by
factual data. See Taylor v. List, 880 F.2d 1040, 1045 (9th
Cir. 1989). Instead, the opposition must go beyond the
assertions and allegations of the pleadings and set forth
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specific facts by producing competent evidence that
shows a genuine issue for trial. See Celotex Corp., 477
U.S. at 324.

At summary judgment, a court’s function is not to
weigh the evidence and determine the truth but to deter-
mine whether there is a genuine issue for trial. See An-
derson, 477 U.S. at 249. The evidence of the nonmovant
is “to be believed, and all justifiable inferences are to be
drawn in his favor.” Id. at 255. But if the evidence of the
nonmoving party is merely colorable or is not significant-
ly probative, summary judgment may be granted. See
1d. at 249-50.

III. DISCUSSION
A. Evidentiary Objections

The Tucker Defendants object to nearly all of the evi-
dence relied upon by the FTC in its Motion for Summary
Judgment. (See Obj., ECF No. 943). While the Court
addresses some of those objections that pertain to the
Court’s Order below, the Tucker Defendants’ remaining
objections do not merit further discussion.

1. The Squar Milner Report

The Squar Milner Report was prepared at AMG’s re-
quest “to assist management in calculating any outstand-
ing balances to, from, and among AMG, CLK Manage-
ment, the various portfolios ... on the one hand, and
Scott Tucker and related entities, on the other hand.”
(Squar Milner Report at 8, ECF No. 908-260). It reflects
statements and interviews with unknown individuals, (see
id. at 11), and the FTC seeks to offer evidence from the
Squar Milner Report to prove the truth of the matter as-
serted: “the presence of thousands of transactions solely
for Scott Tucker’s benefit, that AMG’s books and records
were not maintained in an orderly fashion, and that the
Defendants’ complete lack of accounting controls were
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susceptible to manipulation,” (FTC’s MSJ 47:24-27, ECF
No. 907).

The FTC argues this Report falls within the exception
under Federal Rule of Evidence 803(6) for a business
record. (See Resp. to Obj. 13:3-14:9, ECF No. 953).
However, the Court finds that this Report does not meet
the requirements in order to constitute a business record
pursuant to this Rule. The case relied upon by Defend-
ants, Paddack v. Dave Christensen, Inc., 745 F.2d 1254
(9th Cir. 1984), is instructive. In Paddack, the subject
documents were special audit reports prepared in antici-
pation of litigation, not restated quarterly and annual re-
ports or corresponding auditor’s work product prepared
in the ordinary course of business. Paddack, 745 F.2d at
1257-58. Similarly, the Squar Milner Report is not simp-
ly a regular audit report. Instead, it was “a special inves-
tigation” in which “a financial audit report under GAAP”
was not issued and, moreover, was likely made in antici-
pation of and preparation for this litigation. (Obj., 4:9-15,
ECF No. 943). Therefore, the Court finds that the Squar
Milner Report was not made in the normal, regular
course of business, as required by Federal Rule of Evi-
dence 803(6), and is therefore inadmissible.

2. Emails

The Tucker Defendants argue that the emails relied
upon by the FTC “must be excluded as unauthenticated
and inadmissible hearsay.” (Obj. 11:25-26). However, all
but one of the emails are presumptively authentic be-
cause they were produced by a party opponent. Haack v.
City of Carson City, No. 3:11-CV-00353-RAM, 2012 WL
3638767, at *7 (D. Nev. Aug. 22, 2012) (noting that exhib-
its produced by a party opponent are “deemed authen-
tic”). In addition, all of the emails are authentic per Fed-
eral Rule of Evidence 901(b)(4) because of their distinc-
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tive characteristics. See, e.g., Brown v. Wireless Net-
works, Inc., No. C 07-4301 EDL, 2008 WL 4937827, at *4
(N.D. Cal. Nov. 17, 2008).

Regarding the hearsay issue, many of the emails are
admissible non-hearsay as they were sent by Scott Tuck-
er or an employee of the Corporate Lending Defendants.
See Fed. R. Evid. 801(d)(2)(D). Further, other emails
are admissible pursuant to Federal Rule of Evidence
801(c)(2) because they are not offered for the truth of the
matter asserted. See Fed. R. Evid. 801(c)(2). The FTC
relies on one such email, for example, to show Scott
Tucker was “aware that the loan repayment model was
problematic and confusing to consumers,” (Resp. to Obj.
18:13-15) (emphasis added), not that “90% of the issues
[the Tucker Defendants] have with customers stems from
them not understanding [the Tucker Defendants’] pro-
cess of renewal and paydowns,” (Ex. 75 to Singhvi Decl.,
ECF No. 908-75). The Court therefore overrules the
Tucker Defendants’ objections regarding emails.

3. Checks and Other Bank Records

The Tucker Defendants seek to exclude certain checks
and bank records as unauthenticated and inadmissible
hearsay. (See Tucker Defs.” Resp. to FTC’s MSJ 16:26-
18:11, ECF No. 941). With regard to the authentication
objection, “[a]s a negotiable instrument, a check is a spe-
cies of commercial paper, and therefore self-authenticat-
ing.” United States v. Pang, 362 F.3d 1187, 1192 (9th Cir.
2004); see also Fed. R. Evid. 902(9). As to the bank rec-
ords, the Tucker Defendants have not set forth any rea-
sons for questioning the authenticity of the bank records
submitted by the FTC. Federal Rule of Evidence 901(a)
provides that “the requirement of authentication or iden-
tification as a condition precedent to admissibility is sat-
isfied by evidence sufficient to support a finding that the
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matter in question is what its proponent claims.” Fed. R.
Evid. 901(a). The appearance of the bank records and
content persuade the Court that the documents are what
they purport to be. See Fed. R. Evid. 902(9) (“Commer-
cial paper, signatures thereon, and documents relating
thereto to the extent provided by general commercial
law” are self-authenticating); Fed. R. Evid. 901(b)(4)
(documents can be authenticated by their “appearance,
contents, substance, internal patterns, or other distine-
tive characteristics, taken in conjunction with the circum-
stances”).

Next, neither the checks nor the bank records consti-
tute hearsay. The bank records fall under the business
records exception to the hearsay rule. See Fed. R. Evid.
803(6); (see, e.g., Custodian of Bus. R. Aff., Ex. 257 to
Singhvi Decl., ECF No. 908-257) (laying foundation testi-
mony establishing that bank statements are bank’s busi-
ness records). Further, to the extent the bank state-
ments and checks are signed by Scott Tucker, they are
non-hearsay pursuant to Federal Rule of Evidence
801(d)(2)(A). Accordingly, the Court overrules the Tuck-
er Defendants’ objections regarding the checks and bank
records relied upon by the FTC.

B. Defenses

The remaining affirmative defenses argued by De-
fendants’ are without merit. See F.T.C. v. Am. Microtel,
Inc., No. CV-S-92-178-LDG(RJJ), 1992 WL 184252, at *1
(D. Nev. June 10, 1992) (“[TThe law is well established
that principles of laches and equitable estoppel are not
available as defenses in a suit brought by the government
to enforce a public right or a public interest.”) (citing
United States v. Ruby Co., 588 F.2d 697, 705 n.10 (9th
Cir.)); F.T.C. v. Ivy Capital, Inc., No. 2:11-CV-283 JCM
GWF, 2011 WL 2470584, at *2 (D. Nev. June 20, 2011)
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(“Section 13(b) of the Federal Trade Commission Act
specifies no statute of limitations period.”); F.T.C. v.
Commerce Planet, Inc., 815 F.3d 593, 601 (9th Cir. 2016)
(holding that “joint and several liability is permissible” in
actions brought under §13(b) and affirming monetary
award); F.T.C. v. Evans Prod. Co., 775 F.2d 1084, 1086
(9th Cir. 1985) (rejecting defendant’s attempt to “limit
§13(b) to cases involving ‘routine fraud’” and agreeing
that “a ‘proper case’ for which §13(b) injunctive relief
may be sought includes ... any case involving a law en-
forced by the FTC”).

Likewise, the Court rejects the Tucker Defendants’
argument that the FTC abused its discretion under the
FTC Act by proceeding through adjudication rather than
rulemaking. (See Tucker Defs.’ Resp. to FTC's MSJ
96:15-16). “[T]he choice made between proceeding by
general rule or by individual, ad hoc litigation is one that
lies primarily in the informed discretion of the adminis-
trative agency.” S.E.C. v. Chenery Corp., 332 U.S. 194,
203 (1947). The Ninth Circuit has clarified that where
“adjudication change[d] existing law, and ha[d] wide-
spread application,” the FTC “exceeded its authority by
proceeding to create new law by adjudication rather than
by rulemaking.” Ford Motor Co.v. F.T.C., 673 F.2d 1008,
1010 (9th Cir. 1981). Subsequent cases have clarified that
an agency may announce new principals during adjudica-
tion so long as “its action [does not] 1) constitute an abuse
of discretion or 2) circumvent the [Administrative Proce-
dure Act’s] requirements.” Umnion Flights, Inc. v. FAA,
957 F.2d 685, 688 (9th Cir. 1992).

Here, adjudication by the FTC is proper. First, this li-
tigation will not result in any changes to existing law. It
merely applies the established principles of the FTC Act
to the Tucker Defendants’ particular unfair business
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practices. Moreover, this action is against a single set of
defendants and involves one discrete fraudulent practice.
The Court’s instant Order does not have “widespread ap-
plication.” Further, the F'TC has not abused its discre-
tion nor attempted to circumvent the APA. The FTC is
not using this “adjudication to amend a recently amended
rule, or to bypass a pending rulemaking proceeding.”
Union Flights, 957 F.2d at 688. Similarly, the Tucker
Defendants cannot claim that they relied on a former
FTC policy, or any other recognized situation constitut-
ing an abuse of discretion. See 1d. Without these show-
ings, the Tucker Defendants have not demonstrated an
abuse of discretion or an attempt to circumvent the APA.

C. Individual Liability

An individual may be held liable for corporate viola-
tions of the FTC Act if the individual: “(1) participated di-
rectly in, or had the authority to control, the unlawful
acts or practices at issue; and (2) had actual knowledge of
the misrepresentations involved, was recklessly indiffer-
ent to the truth or falsity of the misrepresentations, or
was aware of a high probability of fraud and intentionally
avoided learning the truth.” Commerce Planet, 815 F.3d
at 600; see also F.T.C. v. Stefanchik, 559 F.3d 924, 931
(9th Cir. 2009)

If the F'TC proves direct participation in or authority
to control the wrongful act, then the individual may be
permanently enjoined from engaging in acts that violate
the FTC Act. F.T.C. v. Garvey, 383 F.3d 891, 900 (9th
Cir. 2004). To hold an individual liable for monetary re-
dress, the FTC must additionally establish knowledge.
FTC v. Affordable Media, 179 F.3d 1228, 1234 (9th Cir.
1999); FTC v. Publ’g Clearing House, Inc., 104 F.3d 1168,
1171 (9th Cir. 1997). Proof that the defendant intended
to deceive consumers or acted in bad faith is unnecessary
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to establish a §5(a) violation. FTC v. World Travel Vaca-
tion Brokers, Inc., 861 F.2d 1020, 1029 (7th Cir. 1988)
(“An advertiser’s good faith does not immunize it from
responsibility for its misrepresentations.”); Feil v. F.T.C.,
285 F.2d 879, 896 (9th Cir. 1960) (“Whether good or bad
faith exists is not material, if the Commission finds that
there is likelihood to deceive.”).

1. Participation and Authority to Control

Authority to control may be evidenced by “active in-
volvement in business affairs and making of corporate
policy, including assuming the duties of a corporate offi-
cer.” F.T.C. v. Amy Travel Serv., Inc., 875 F.2d 564, 573
(Tth Cir. 1989). An individual’s position as a corporate of-
ficer or authority to sign documents on behalf of the cor-
porate defendant is sufficient to show requisite control.
See Publg Clearing House, 104 F.3d at 1170 (holding
that individual’s “assumption of the role of president of
[the corporation] and her authority to sign documents on
behalf of the corporation demonstrate that she had the
requisite control over the corporation” for purposes of
finding individual liability under § 5(a)).

The FTC has satisfied the first prong for individual li-
ability. The evidence abundantly establishes that Scott
Tucker participated in and had authority to control the
Lending Defendants. As president of NMS and CLK,
Scott Tucker directed the creation and organization of
the Lending Defendants, which operated merely as a ve-
neer for Scott Tucker’s lending entities. Specifically,
Scott Tucker presented the Santee Sioux Tribe of Ne-
braska, the Miami Tribe of Oklahoma, and the Modoc
Tribe of Oklahoma with business proposals that would al-
low the tribes to become “authorized lenders” for NMS.
(Exs. 2, 12-13 to Singhvi Decl.,, ECF Nos. 908-2, 12-13).
These proposals required the Scott Tucker Loan Servic-
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ing Companies to provide “the capital to fund all loan
transactions” and “the personnel, equipment and knowl-
edge to make the business an immediate success,” while
the tribes were not required to invest any capital in the
business. (See, e.g., Ex. 2 to Singhvi Decl. at 3, 7, ECF
No. 908-2) (“The Tribe and the proposed Tribal entity
will not be required to provide any investment, cash or
cash equivalent and will not be responsible for any loss-
es.”). Instead, the tribes were merely required to desig-
nate one employee and to do “all things reasonably nec-
essary to carry on the Pay Day Loan business as a lender
with the full support of [a Scott Tucker Loan Servicing
Company].” (Id.). In exchange, the tribes would receive
a guaranteed monthly fee. (I/d.). Scott Tucker arranged
for the drafting of the tribal lending ordinances that the
tribes ultimately enacted without any significant changes.
(Exs. 18, 27-29 to Singhvi Decl., ECF Nos. 908-18, 27-29).

Scott Tucker structured the Lending Defendants to be
completely dependent on the Scott Tucker Loan Servie-
ing Companies. The service agreements signed by Scott
Tucker between UMS and the tribes required UMS to
“furnish ... all support staff, equipment and business
arrangements required to conduct an efficient payday
loan business.” (Miami Tribe Serv. Agreement 13, ECF
No. 908-14). Further, UMS agreed to provide all capital
for the payday loan operation “to be administered wholly
and only by UMS.” (Id. 12); (see also SFS Serv. Agree-
ment 11, ECF No. 908-15). Moreover, the Lending De-
fendants’ 30(b)(6) representative, Natalie Dempsey, testi-
fied that “all the consumer loans ever offered by [the
Lending Defendants have] been serviced by AMG, CLK
or NM Services.” (Dempsey Dep. at 21, ECF No. 908-7).

With regard to the Lending Defendants’ lending activ-
ities, SFS’s Rule 30(b)(6) representative, Lee Ickes
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(“Ickes”), testified that AMG drafted SFS’s loan applica-
tions. (Ickes Dep. at 9, ECF No. 908-13). Similarly,
MNES stated during discovery that AMG performs “the
drafting, modification and review of [MNES’s] loan
notes, disclosures and websites.” (MNE Resp. to FTC
Interrog. No. 9, ECF No. 908-144); (see also Red Cedar
Resp. to Interrog. No. 9, ECF No. 908-146) (stating
same). Moreover, Dempsey testified that only AMG staff
were involved in the drafting and modification of loan dis-
closures and websites. (Dempsey Dep. at 90). Ickes tes-
tified that AMG set the payment schedule for consumer
loans for SF'S and underwrites consumers’ loan applica-
tions. (Ickes Dep. at 14, 16). Moreover, Ickes testified
that SEF'S does not have access to the criteria for loan ap-
proval, and SF'S has never rejected a loan that AMG de-
termined met the criteria for approval. (Id. at 15-16).

Scott Tucker’s role did not materially change following
the merger of CLK into AMG in 2008. Indeed, AMG
Meeting Minutes describe CLK’s merger with AMG as
“just a name change.” (Ex. 48 to Singhvi Decl., ECF No.
908-48). In addition, an email to CLK employees an-
nouncing the AMG merger clarifies that “[yJour job de-
scription, responsibilities and pay will not change at all
... Jjust the name of the company you work for.” (Ex. 49
to Singhvi Decl., ECF No. 908-49). Even after the mer-
ger, Scott Tucker retained the authority to implement
policies as AMG’s President. (See Grote Dep. at 44, Ex.
908-67); (Ex. 54 to Singhvi Decl. at 7, ECF No. 908-54)
(referencing Scott Tucker as AMG President). Although
Scott Tucker attempted to obfuscate his official title with
AMG over time, Defendants admit that, at the very least,
Scott Tucker was an executive with operational control of
AMG. (AMG Am. Resp. to Expedited Interrog. No. 3,
ECF No. 908-58).
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Consistent with this authority, Seott Tucker continued
to participate in control of the Lending Defendants.
Scott Tucker had authority to control the Lending De-
fendants’ accounts used to fund consumer loans. (See
Ickes Dep. at 21) (“AMG Services oversees or manages
[the day-to-day operational funds] for the Santee Sioux
Nation, SF'S, Inc.”). Specifically, the Miami Tribe passed
a corporate resolution granting Scott Tucker power of at-
torney over its accounts. (Ex. 80 to Singhvi Decl., ECF
No. 908-80). Scott Tucker is also an authorized signatory
on the SF'S portfolio account and seven other accounts
belonging to the Lending Defendants. (Ickes Dep. at 29);
(AMG Am. Resp. to Interrog. No. 1, ECF No. 908-81).
The FTC has produced a voluminous record of checks
signed by Scott Tucker from the Lending Defendants’ ac-
counts to the Corporate Lending Defendants wholly
owned by Scott Tucker. (See, e.g., Ex. 8 to Singhvi
Decl., ECF No. 908-83).

Further, Scott Tucker reviewed and approved loan
disclosures and websites for the Lending Defendants.
(See, e.g., AMG Am. Resp. to Expedited Interrog. No. 9,
ECF No. 908-62); (Dempsey Dep. at 90). Indeed, the
FTC has produced numerous examples of Scott Tucker
involved in such activities. (See, e.g., Ex. 63 to Singhvi
Decl., ECF No. 908-63) (email in which Scott Tucker
opines on whether or not certain language should be in-
cluded in lending application). Scott Tucker also had the
power to hire and fire and exercised that authority with
respect to the expansion of loan processing employees in
the Miami office. (Williams Decl. at 7, ECF No. 908-155).

2. Knowledge

The knowledge requirement is satisfied by establish-
ing that “the individual had actual knowledge of the ma-
terial misrepresentation, was recklessly indifferent to the
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truth or falsity of a misrepresentation, or had an aware-
ness of a high probability of fraud along with an inten-
tional avoidance of truth.” Garvey, 383 F.3d at 900 (cit-
ing Publ’g Clearing House, 104 F.3d at 1171). “The de-
gree of participation in business affairs is probative of
knowledge.” FTC v. Am. Standard Credit Sys., 874 F.
Supp. 1080, 1089 (C.D. Cal. 1994); see also Affordable
Media, 179 F.3d at 1235 (“The extent of an individual’s
involvement in a fraudulent scheme alone is sufficient to
establish the requisite knowledge for personal restitu-
tionary liability.”).

The evidence demonstrates that, at the very least,
Scott Tucker was recklessly indifferent to the misleading
representations of the Lending Defendants. As dis-
cussed above, Scott Tucker reviewed the loan disclosures
and websites. Dempsey testified that Tucker “conducted
reviews” of loan documents and websites. (Dempsey
Dep. at 90). In many instances, Scott Tucker proposed
specific language for loan disclosures. (See, e.g., Ex. 65
to Singhvi Decl., ECF No. 908-65). Further, Scott Tuck-
er stated in discovery exchanges that he “comments on
and recommends proposed changes to webpages.” (Scott
Tucker Resp. to Interrog. No. 2, ECF No. 908-68).

With regard to consumer complaints, Scott Tucker
had ample notice of internal AMG complaint tracking re-
ports as well as complaints received by the tribes and
third party services. Dempsey testified that Scott Tuck-
er had “seen [AMG] reports on customer complaints.”
(Dempsey Dep. at 90). Red Cedar Services’ president,
Troy LittleAxe, stated that he “would forward the writ-
ten [consumer] complaints to AMG Services, Inc., specifi-
cally Scott Tucker.” (LittleAxe Resp. to Pl.’s Interrog.
No. 4, ECF No. 908-69). Moreover, “[elverytime [Little-
Axe] had contact with an individual consumer or a state
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agency, [he] would notify ... AMG Services, Inc., speci-
fically Scott Tucker.” (Id.). In emails between Scott
Tucker and Blaine Tucker discussing the escalating con-
sumer complaints, Scott Tucker suggested development
of a compliance department. (See Ex. 72 to Singhvi
Decl., ECF No. 908-72).

Finally, Scott Tucker was specifically aware that cus-
tomers often did not understand Defendants’ process of
renewals and paydowns. Scott Tucker received an email
from Tim Buckley, an AMG manager, proposing a new
repayment model that would address the fact that “90%
of the issues we have with customers stem from them not
understanding our process of renewals and paydowns.”
(Ex. 75 to Singhvi Decl.). When asked about the e-mail
during his deposition, Scott Tucker invoked his Fifth
Amendment privilege against self-incrimination.” (Scott
Tucker Dep. 41:25-44:9, , ECF No. 908-76). Scott Tuck-
er’s pervasive role and authority at AMG, which extend-
ed to almost every facet of the company’s business and
operations, also creates a strong inference that Scott
Tucker had the requisite knowledge that the Lending
Defendants’ webpages were misleading. Am. Standard
Credit Sys., 874 F. Supp. at 1089; Amy Travel, 875 F.2d
at 574; Affordable Media, 179 F.3d at 1235. Accordingly,
the evidence, coupled with Scott Tucker’s assertions of
the Fifth Amendment, demonstrate that Scott Tucker
had the requisite knowledge to be held individually liable
for the deceptive website marketing of the Lending De-
fendants.

® In this instance, the Court draws an adverse inference against Scott
Tucker for his repeated invocation of his Fifth Amendment privilege
during his deposition. See SEC v. Jasper, 678 F.3d 1116, 1126-27
(9th Cir. 2012) (affirming district court’s adverse inference in similar
circumstances).
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D. Common Enterprise Liability

Under the theory of common enterprise, each entity in
a group of interrelated companies can be held jointly and
severally liable for the actions of other entities in that
group. FTC v. Network Servs. Depot, Inc., 617 F.3d
1127, 1142-43 (9th Cir. 2010). “Entities constitute a com-
mon enterprise when they exhibit either vertical or hori-
zontal commonality—qualities that may be demonstrated
by a showing of strongly interdependent economic inter-
ests or the pooling of assets and revenues.” Id. “To de-
termine whether a common enterprise exists, the Court
considers factors such as: common control; the sharing of
office space and officers; whether business is transacted
through a maze of interrelated companies; the commin-
gling of corporate funds and failure to maintain separa-
tion of companies; unified advertising; and evidence that
reveals that no real distinction exists between the corpo-
rate defendants.” FTC v. Grant Connect, LLC, 827 F.
Supp. 2d 1199, 1216 (D. Nev. 2011) aff’d in part, vacated
in part, 763 F.3d 1094 (9th Cir. 2014).

The evidence demonstrates that no real distinction ex-
ists between the Corporate Lending Defendants. The
Tucker Defendants admit that AMG Capital, Level 5, and
Broadmore all used the same Nevada address for incor-
poration. (Tucker Defs.” Am. Ans. 1110-12, 15, ECF No.
397). Further, bank statements, checks, and invoices all
demonstrate that the Corporate Lending Defendants all
operated from the same Kansas address, which the Tuck-
er Defendants do not dispute. (See Ex. 168 to Singhvi
Dep., ECF No. 908-168). Nor do the Tucker Defendants
dispute that the Corporate Lending Defendants are
wholly-owned by Scott Tucker. (See Corp. Disclosure
Statement, ECF No. 58). Finally, as discussed supra,
Scott Tucker dominated the Lending Defendants’ bank
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accounts and funneled thousands of payments to the Cor-
porate Lending Defendants. Indeed, beyond their un-
founded evidentiary objections, the Tucker Defendants
do not dispute the commingling of funds between AMG
Capital, Level 5, Broadmore, Black Creek, and other en-
tities owned by Scott Tucker. (See Tucker Defs.” Resp.
to FTC’s MSJ 67:15-27, 68:18-24).

The Tucker Defendants argue that a common enter-
prise did not exist because “the FTC has not shown that
the Tucker entities participated in the lending.” (Resp.
66:5-7). The Tucker Defendants oversimplify the stand-
ard to show common enterprise liability. The Ninth Cir-
cuit panel in Network Services did not find the existence
of a common venture dispositive. Network Servs., 617
F.3d at 1143. Instead, the panel also considered the exi-
stence of pooled resources, staff, and funds as well as
common ownership in its determination that a common
enterprise existed under the facts in that case. Id. Like-
wise, other courts analyze these factors collectively with-
out emphasis on any one factor. See, e.g., Fed. Trade
Comm™n v. Mortg. Relief Advocates LLC, No. CV-14-
5434-MWF (AGRx), 2015 WL 11257575, at *6 (C.D. Cal.
July 1, 2015) (“It is not necessary that the FTC prove any
particular number of entity connections in order to estab-
lish a common enterprise, and, similarly, no one connec-
tion is dispositive.”). Accordingly, in light of the over-
whelming evidence that the Tucker Defendants operated
as a common enterprise, each is jointly and severally lia-
ble for one another’s wrongful conduct.

E. Relief Defendants

District courts are given broad authority under the
FTC Act to fashion equitable remedies to the extent nec-
essary to ensure effective relief. Network Servs., 617
F.3d at 1141-42. “[T]he broad equitable powers of the
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federal courts can be employed to recover ill gotten gains
for the benefit of the victims of wrongdoing, whether held
by the original wrongdoer or by one who has received the
proceeds after the wrong.” S.E.C. v. Colello, 139 F.3d
674, 676 (9th Cir. 1998). “The creditor plaintiff must
show that the [relief] defendant has received ill gotten
funds and that he does not have a legitimate claim to
those funds.” Id. at 677. Upon such a showing, the rem-
edy is an equitable monetary judgment in the amount of
the funds that the relief defendant received. See d.; see
also S.E.C. v. Banner Fund Int’l, 211 F.3d 602, 617 (D.C.
Cir. 2000) (“[DlJisgorgement is an equitable obligation to
return a sum equal to the amount wrongfully obtained,
rather than a requirement to replevy a specific asset.”).

The evidence establishes that Scott Tucker diverted
millions of dollars from himself and the Corporate Lend-
ing Defendants to the Relief Defendants. Beginning with
Scott Tucker’s wife, Kim Tucker, numerous bank state-
ments show payments amounting to $19,072,774 in favor
of Kim Tucker from the Tucker Defendants. (See Ex.
227 to Singhvi Decl., ECF No. 908-227). These payments
include a check for over $4.1 million from Black Creek.
(Ex. 228 to Singhvi Decl., ECF No. 908-228). In addition,
on several occasions Scott Tucker directed loan portfolios
to make payments to a Corporate Lending Defendant,
then simultaneously caused the Corporate Lending De-
fendant to pay the aggregate amount to Kim Tucker.
(See, e.g., Ex. 231 to Singhvi Decl.,, ECF No. 908-231).
Moreover, Kim Tucker admits that she “intermittently
received monies from or on behalf of her spouse, Scott
Tucker, through AMG Services, Inc. and Black Creek
Capital Corporation ... for the purposes of personal
and household uses.” (Kim Tucker Supp. Ans. to Inter-
rog. 6(c), ECF No. 908-226).
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Turning to Park 269, Kim Tucker’s wholly owned enti-
ty and nominal owner of an $8 million home located at
269 Park Avenue, Aspen, Colorado, the evidence demon-
strates that AMG financed the purchase, mortgage, fur-
nishing, maintenance, housekeeping, landscaping, and
property taxes for the property. (See Ex. 87 to Singhvi
Decl., ECF No. 908-87); (Ex. 238 to Singhvi Decl., ECF
No. 908-238). Park 269 does not dispute these payments.
(See generally House Dep., ECF No. 908-237). Further,
a summary created by Blaine Tucker of Scott Tucker’s
investments shows that AMG is the holding company and
funding company for Park 269. (Ex. 202 to Singhvi Decl.
at 4, ECF No. 908-202).

Neither Kim Tucker nor Park 269 have a legitimate
claim to these funds. See Colello, 139 F.3d at 676. Kim
Tucker admits she had no role or ownership interest in
any Corporate Lending Defendant. (Kim Tucker Supp.
Resp. to Interrog. No. 1, ECF No. 908-226). Nor did
Kim Tucker provide any consideration for the money
transfers to her. (See Kim Tucker Supp. Ans. to Inter-
rog. 6(c)). Further, Park 269 disclaims having offered
any services or other value to the Tucker Defendants.
(Park 269 Resp. to Interrog. No. 6, ECF No. 908-235).
The Court therefore finds disgorgement of $19,072,774
from Kim Tucker’s accounts and $8 million from Park
269 is appropriate.

F. Remedies

The FTC requests both a permanent injunction
against the Tucker Defendants and monetary equitable
relief, in the form of restitution or, in the alternative, dis-
gorgement. (First Am. Compl. 20:7-19, ECF No. 386).
Under §13(b) of the FTC Act, the FTC “may seek, and
after proper proof, the court may issue, a permanent in-
junction.” 15 U.S.C. §53(b); see also Kvans Prods., 775
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F.2d at 1086. “This provision gives the federal courts
broad authority to fashion appropriate remedies for vio-
lations of the Act,” F.T.C. v. Pantron I Corp., 33 F.3d
1088, 1102 (9th Cir. 1994), including “any ancillary relief
necessary to accomplish complete justice,” F.T.C. v. H.
N. Singer, Inc., 668 F.2d 1107, 1113 (9th Cir. 1982).

1. Permanent Injunction

A permanent injunction is justified if there exists
“some cognizable danger of recurrent violation,” Unaited
States v. W.T. Grant Co., 345 U.S. 629, 633 (1953), or
“some reasonable likelihood of future violations,” CFTC
v. Co Petro Mktg. Grp., Inc., 502 F. Supp. 806, 818 (C.D.
Cal. 1980), aff’d, 680 F.2d 573 (9th Cir. 1982). The Court
examines the totality of the circumstances involved and a
variety of factors in determining the likelihood of future
misconduct. Co Petro Mktg. Grp., 502 F. Supp. at 818;
SEC v. Murphy, 626 F.2d 633, 655 (9th Cir. 1980). Non-
exhaustive factors include the degree of scienter in-
volved, whether the violative act was isolated or recur-
rent, whether the defendant’s current occupation posi-
tions him to commit future violations, the degree of harm
consumers suffered from the unlawful conduct, and the
defendant’s recognition of his own culpability and sinceri-
ty of his assurances, if any, against future violations.
Murphy, 626 F.2d at 655; FTC v. Magui Publishers, Inc.,
No. 89-3818, 1991 WL 90895, at *15-16 (C.D. Cal. Mar.
28,1991). “[I]t must be ‘absolutely clear that the alleged-
ly wrongful behavior could not reasonably be expected to
recur.”” TRW, Inc. v. F.T.C., 647 F.2d 942, 953 (9th Cir.
1981) (quoting United States v. Concentrated Phosphate
Exp. Ass'n, 393 U.S. 199, 203 (1968)).

The Court finds that a permanent injunction against
Scott Tucker is appropriate under the circumstances to
enjoin him from engaging in similar misleading and de-
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ceptive lending activities. Here, Scott Tucker did not
participate in an isolated, discrete incident of deceptive
lending, but engaged in sustained and continuous conduct
that perpetuated the deceptive lending since at least
2008. Scott Tucker initiated the Corporate Lending De-
fendants’ relationship with the tribes and oversaw the or-
ganization of the Lending Defendants. Scott Tucker
served as a key leader and executive of the Corporate
Lending Defendants. Scott Tucker reviewed the various
iterations of the loan documents and webpages and, at
the very least, was recklessly indifferent to the fact that
they were misleading, given the ample notice of consum-
er confusion. In addition, Scott Tucker was previously
convicted on federal charges related to another fraudu-
lent lending scheme. See United States v. Tucker, Case
No. CR-90-00163-01 (W.D. Mo. Aug. 13, 1990); United
States v. Tucker, Case No. 4:81-CR-00001 (W.D. Mo. Jan.
4, 1991). Further, as with every question asked during
his deposition, Scott Tucker invoked the Fifth Amend-
ment as to his current business ventures and whether or
not he is currently engaged in consumer lending. (See
Scott Tucker Dep. 111:21-114:12); Colello, 139 F.3d at 677
(affirming district court’s adverse inference against de-
fendant who “consistently invoked his Fifth Amendment
privilege not to testify”). All of these factors weigh in fa-
vor of imposing a permanent injunction against Scott
Tucker.

2. Monetary Equitable Relief

Section 13(b) permits a panoply of equitable remedies,
including monetary equitable relief in the form of restitu-
tion and disgorgement, as well as miscellaneous reliefs
such as asset freezing, accounting, and discovery to aid in
providing redress to injured consumers. Pantron [
Corp., 33 F.3d at 1103 n.34 (9th Cir. 1994); F.T.C. v. Fig-
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gte Int’l, Inc., 994 F.2d 595, 606-08 (9th Cir. 1993); H.N.
Singer, 668 F.2d at 1113.

1. Restitution and Disgorgement

The FTC Act is designed to protect consumers from
economic injuries. Stefanchik, 559 F.3d at 931. To effect
that purpose, courts may award restitution to redress
consumer injury. F.T.C. v. Gill, 265 F.3d 944, 958 (9th
Cir. 2001) (“We have held that restitution is a form of an-
cillary relief available to the court in these circumstances
to effect complete justice.”). Restitution may be meas-
ured by the “the full amount lost by consumers rather
than limiting damages to a defendant’s profits.” Stefan-
chik, 559 F.3d at 931 (affirming restitution of over $17
million for the full amount of consumer loss); see also
FTCv. Febre, 128 F.3d 530, 536 (7th Cir. 1997) (affirming
restitution for more than $16 million against company
and officer as consumer loss under section 13(b)). Con-
sumer loss is calculated by “the amount of money paid by
the consumers, less any refunds made.” FTC v. Direct
Mktg. Concepts, Inc., 648 F. Supp. 2d 202, 213-14 (D.
Mass. 2009), aff’d, 624 F.3d 1 (1st Cir. 2010); see also Ste-
fanchik, 559 F.3d at 931; Figgie, 994 F.2d at 606; Gill,
265 F.3d at 958.

As an alternative to restitution, “[s]ection 13(b) per-
mits a district court to order a defendant to disgorge ille-
gally obtained funds.” Febre, 128 F.3d at 537. Disgorge-
ment is measured by the amount of profits causally con-
nected to the violation. SEC v. Happ, 392 F.3d 12, 31 (1st
Cir. 2004). The purpose of disgorgement is not to redress
consumer injuries but to deprive wrongdoers of ill-gotten
gains. Febre, 128 F.3d at 53T7.

Irrespective of the measure used to calculate mone-
tary equitable relief, courts apply a burden-shifting
framework to determine the specific amount to award.
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Direct Mktg. Concepts, 624 F.3d at 15. First, the FTC
bears the initial burden of providing the Court with a rea-
sonable approximation of the monetary relief to award.
Commerce Planet, 815 F.3d at 603. A reasonable esti-
mate, rather than an exact amount, is proper because
that may be the only information available, as when de-
fendants do not maintain data necessary to calculate the
precise amount. FTC v. QT, Inc., 512 F.3d 858, 864 (7th
Cir. 2008) (“A court is entitled to proceed with the best
available information[.]”); F'TC v. Verity Int’l, Ltd., 443
F.3d 48, 69 (2d Cir.2006) (“Of course, the reasonableness
of an approximation varies with the degree of precision
possible.”), cert. denied, 549 U.S. 1278, 127 S. Ct. 1868,
167 L. Ed. 2d 317 (2007).

Second, once the FTC satisfies this burden, “the bur-
den then shifts to the defendant to show that the FTC’s
figures overstate the amount of the defendant’s unjust
gains.” Commerce Planet, 815 F.3d at 604. “Any fuzzy
figures due to a defendant’s uncertain bookkeeping can-
not carry a defendant’s burden to show inaccuracy.” Di-
rect Mktg. Concepts, 624 F.3d at 15; see also Commerce
Planet, 815 F.3d at 604 (“Any risk of uncertainty at this
second step ‘fall[s] on the wrongdoer whose illegal con-
duct created the uncertainty.’”) (quoting F.T.C. v. Bron-
son Partners, LLC, 654 F.3d 359, 368 (2d Cir. 2011)).

1. Calculation of Consumer Loss

The FTC requests an amount of $1,317,753,577 in con-
sumer loss between 2008 and 2012. (FTC’s MSJ 73:20-
21). The FTC relies on calculations performed by Eliza-
beth Miles, a data analyst employed by the FTC. (See
Miles Decl. 11, ECF No. 908-244). Miles used loan data
from eCash, the Tucker Defendants’ loan management
software, produced by AMG and MNES. (See Id. 12);
(Resp. to Obj. 22:13-15). To implement the calculations,
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Miles used Stata, software designed to sort and aggre-
gate large databases. (Miles Decl. 14). Miles created
“seripts,” or commands, to identify where a consumer
paid more than the disclosed total of payments, the prin-
cipal and one finance charge. (Id. 114-11). Miles exclud-
ed loan records without matching consumer information
as well as loans to individual consumers who borrowed
from any specific portfolio more than once. (Id. 118-9).
For that subset of loans, the FTC instructed Miles multi-
ply the amount borrowed by the disclosed total of pay-
ments, or 1.3, reflecting the standard 30% finance charge
imposed by the Lending Defendants. (Id. 111); (see
Resp. to Obj. 25:2-4). Then, Miles directed the software
to subtract that amount from the total amount consumers
paid. (Id. 112). The resulting amount of consumer harm
is the total amount paid in excess of the amount bor-
rowed accounting for disclosed finance charges, or
$1,317,753,577. (Id. 113).

The Tucker Defendants’ objections to the FTC’s con-
sumer harm calculation largely center on the admissibili-
ty of the Miles Declaration. (See Obj. 21:13-22:20);
(Tucker Defs.” Resp. to FTC’s MSJ 72:20-80:2). On this
point, the Tucker Defendants argue, inter alia, that the
FTC’s calculations do not include “over 3.3 million con-
sumer records and over 3,000 loan records” that failed to
merge into a single new data set. (Tucker Defs.” Resp. to
FTCs MSJ 79:13). However, the absence of these rec-
ords likely benefits the Tucker Defendants; if these rec-
ords had successfully merged, the amount of consumer
harm would conceivably be greater than the instant cal-
culation. Further, the Court has already found the Miles
Declaration admissible. (Order 9:20 n.5, ECF No. 960).

Next, the Tucker Defendants object that the FTC’s
calculation “erroneously assumes that every single bor-
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rower forever relied upon the loan disclosures and that
every dollar paid in excess of the principal plus one fi-
nance charge was directly attributable to a Section 5 vio-
lation.” (Tucker Defs.” Resp. to FTC’s MSJ 80:9-11).
The Court agrees with the FTC that, as a matter of law,
the FTC need not show that all consumers were deceived
or that all consumers relied upon the misrepresentations.
Under §13(b) of the FTC Act, proof of injury by every in-
dividual consumer is not required to justify a restitution
award. Stefanchik, 559 F.3d at 929 n.12; Figgie, 994 F.2d
at 605 (“It is well established with regard to Section 13 of
the FTC Act ... that proof of individual reliance by
each purchasing customer is not needed.”). This is be-
cause, unlike a private suit for fraud, “[s]ection 13 serves
a public purpose by authorizing the Commission to seek
redress on behalf of injured consumers,” and “[r]equiring
proof of subjective reliance by each individual consumer
would thwart effective prosecutions of large consumer re-
dress actions and frustrate the statutory goals of the sec-
tion.” Figgie Int’l, 994 F.2d at 605. Rather, “[a] pre-
sumption of actual reliance arises once the Commission
has proved that the defendant made material misrepre-
sentations, that they were widely disseminated, and that
consumers purchased the defendant’s product.” Id.; see
also FTC v. Inc21.com Corp., 745 F. Supp. 2d 975, 1011
(N.D. Cal. 2010) (“[1]t is sufficient for the FTC to prove
that misrepresentations were widely disseminated (or
impacted an overwhelming number of consumers) and
caused actual consumer injury.”), aff’d, 475 Fed. Appx.
106 (9th Cir. 2012).

In addition, the Tucker Defendants argue that repeat
borrowers within the same loan portfolio as well as re-
peat borrowers across the different loan portfolios should
be excluded from the calculation. (Tucker Defs.” Resp. to
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FTC’s MSJ 81:21-84:19). The Tucker Defendants assert
that the repeat nature of these loans indicates that these
borrowers were “satisfied” and “unconfused.” (Id. 82:27,
83:2). In support, the Tucker Defendants rely on a re-
port prepared by their economics expert, Dr. David
Scheffman (“Dr. Scheffman”). (Id. 81:22-25). Dr. Scheff-
man states in his report that “[repeat borrowers] ...
plainly understood the loan terms,” without further ex-
planation and merely as a premise to his ultimate conclu-
sions. (Scheffman Report 120, ECF No. 942-16). This
single conclusory statement alone is insufficient to create
a genuine dispute of material fact that repeat customers
were not misled. Further, the Tucker Defendants pro-
vide no evidence that repeat borrowers across loan port-
folios knew they were dealing with the same enterprise.

Finally, the Tucker Defendants also argue that they
should only be liable for one finance charge per borrower
because “the only amount with a causal nexus to the
Court’s finding of a Section 5 violation is one finance
charge for each first-time borrower.” (Tucker Defs.’
Resp. to FTC’s MSJ 86:5-6). This argument is legally
and factually incorrect. The instant § 13 damages calcula-
tion asks whether consumers who purchased loans “did
so in reliance on the misrepresentations.” Commerce
Planet, 815 F.3d at 604. On this point, the Court deter-
mined, supra, that the FTC was entitled to a presump-
tion in the affirmative. Consumers began paying back
their loans only after the “fraud in the selling” was com-
plete and could not thereafter escape the loan repayment
scheme. Figgie, 994 F.2d at 606. Accordingly, the calcu-
lation appropriately includes subsequent finance charges.

Where, as here, consumers suffer economic injury re-
sulting from a defendant’s violations of the FTC Act, eq-
uity requires monetary relief in the full amount lost by
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consumers. See Stefanchik, 559 F.3d at 931. According-
ly, the Court finds that the Tucker Defendants are jointly
and severally liable for restitution in the amount of
$1,266,084,156, plus prejudgment interest. This amount
reflects the $1,317,753,577 in total harm minus the
$24,596,677 collected from former defendants and the
$27,072,744 owing from the Relief Defendants, discussed
supra. (See FTC’s MSJ 100:3-6).

IV. CONCLUSION

IT IS HEREBY ORDERED that the Relief Defend-
ants’ Motion for Summary Judgment, (ECF No. 900), is
DENIED.

IT IS FURTHER ORDERED that the Tucker De-
fendants’ Motion for Summary Judgment, (ECF No.
913), is DENIED.

IT IS FURTHER ORDERED that the Tucker De-
fendants’ Motions to Reconsider, (ECF Nos. 850, 963,
975), are DENIED.

IT IS FURTHER ORDERED that the FTC’s Motion
for Summary Judgment, (ECF No. 907), is GRANTED
pursuant to the following terms:

I.  DEFINITIONS

For the purpose of this Order, the following definitions
apply:

1. “Collection of Debts” means any activity the princi-
pal purpose of which is to collect or attempt to collect, di-

rectly or indirectly, Debts owed or due or asserted to be
owed or due.

2. “Consumer credit” means credit offered or extend-
ed to a natural person primarily for personal, family, or
household purposes.



105a

3. “Corporate Defendants” means AMG Capital Man-
agement, LL.C; Black Creek Capital Corporation; Level
5 Motorsports, LLC; and Broadmoor Capital Partners,
LLC, and their successors and assigns, individually, col-
lectively, or in any combination.

4. “Debt” means any obligation or alleged obligation
of a consumer to pay money arising out of a transaction
in which the money, property, or services that are the
subject of the transaction are primarily for personal,
family, or household purposes, whether or not such obli-
gation has been reduced to judgment.

5. “Defendants” means the Corporate Defendants and
Scott Tucker.

6. “Material” means likely to affect a person’s choice
of, or conduct regarding, goods or services.

7. “Person” means a natural person, organization, or
other legal entity, including a corporation, partnership,
proprietorship, association, cooperative, or any other
group or combination acting as an entity.

8. “Relief Defendants” means Kim Tucker and Park
269, LLC.

II. BAN ON CONSUMER LENDING

IT IS ORDERED that Scott Tucker and the Corpo-
rate Defendants, whether directly or through an interme-
diary, are permanently restrained and enjoined from, or
assisting others engaged in:

A. Providing, arranging for, or assisting any consum-
er in receiving or applying for any loan or other extension
of Consumer Credit; and

B. Advertising, marketing, promoting, or offering any
loan or other extension of Consumer Credit.
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III. PROHIBITION AGAINST
MISREPRESENTATIONS

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants, and the Corporate Defend-
ants’ officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any
of them, who receive actual notice of this Order, Whether
acting directly or indirectly, in connection with promot-
ing or offering for sale any good or service, are perma-
nently restrained and enjoined from misrepresenting or
assisting others in misrepresenting, expressly or by im-
plication, any fact Material to consumers concerning any
good or service, such as: the total costs; any material re-
strictions, limitations, or conditions; or any material as-
pect of its performance, efficacy, nature, or central char-
acteristics.

IV.  PROHIBITION AGAINST DECEPTIVE
COLLECTION PRACTICES

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants, and their officers, agents, em-
ployees, and attorneys, and all other persons in active
concert or participation with any of them, who receive ac-
tual notice of this Order, whether acting directly or indi-
rectly, in connection with the Collection of Debts, are
hereby permanently restrained and enjoined from misre-
presenting, or assisting others in misrepresenting, ex-
pressly or by implication:

A. That consumers can be arrested, prosecuted, or
imprisoned for failing to pay the Defendant;

B. That the Defendant will or can take formal legal
action against consumers who do not pay the Defendant,
including but not limited to, filing suit; and

C. Any other Material fact.
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V. INJUNCTION CONCERNING ELECTRONIC
FUND TRANSFER PRACTICES

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants, and their officers, agents, em-
ployees, and attorneys, and all other persons in active
concert or participation with any of them, who receive ac-
tual notice of this Order, whether acting directly or indi-
rectly, are hereby permanently restrained and enjoined
from conditioning the extension of credit on preauthor-
ized electronic fund transfers.

VI. MONETARY JUDGMENT
IT IS FURTHER ORDERED that:

A. Judgment in the amount of $1,301,897,652 is en-
tered in favor of the Commission against the Defendants
as equitable monetary relief. In addition, judgment in
the amount of $19,072,774 is entered in favor of the Com-
mission against Relief Defendant Kim Tucker, and judg-
ment in the amount of $8,000,000 is entered in favor of
the Commission against Relief Defendant Park 269,
LLC.

B. The Defendants are ordered to pay to the Commis-
sion $$1,266,084,156, plus prejudgment interest. Such
payment must be made within 14 days of entry of this Or-
der by electronic fund transfer in accordance with in-
structions previously provided by a representative of the
Commission.

C. Kim Tucker is ordered to pay to the Commission
$19,072,774. Such payment must be made within 14 days
of entry of this Order by electronic fund transfer in ac-
cordance with instructions previously provided by a rep-
resentative of the Commission.

D. Park 269, LLC is ordered to pay to the Commis-
sion $8,000,000. Such payment must be made within 14
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days of entry of this Order by electronic fund transfer in
accordance with instructions previously provided by a
representative of the Commission.

E. The Defendants and Relief Defendants relinquish
dominion and all legal and equitable right, title, and in-
terest in all assets transferred pursuant to this Order and
may not seek the return of any assets.

F. The facts alleged in the Complaint will be taken as
true, without further proof, in any subsequent civil litiga-
tion by or on behalf of the Commission, including in a
proceeding to enforce its rights to any payment or mone-
tary judgment pursuant to this Order, such as a nondis-
chargeability complaint in any bankruptcy case.

G. The facts alleged in the Complaint establish all ele-
ments necessary to sustain an action by the Commission
pursuant to Section 523(a)(2)(A) of the Bankruptey Code,
11 U.S.C. §523(a)(2)(A), and this Order will have collater-
al estoppel effect for such purposes.

H. The Defendants and Relief Defendants must sub-
mit their Taxpayer Identification Numbers to the Com-
mission, and acknowledge that their Taxpayer Identifica-
tion Numbers may be used for collecting and reporting
on any delinquent amount arising out of this Order, in ac-
cordance with 31 U.S.C. § 7701.

I. All money paid to the Commission pursuant to this
Order may be deposited into a fund administered by the
Commission or its designee to be used for equitable re-
lief, including consumer redress and any attendant ex-
penses for the administration of any redress fund. If a
representative of the Commission decides that direct re-
dress to consumers is wholly or partially impracticable or
money remains after redress is completed, the Commis-
sion may apply any remaining money for such other equi-
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table relief (including consumer information remedies) as
it determines to be reasonably related to the Defendants’
practices alleged in the Complaint. Any money not used
for such equitable relief is to be deposited to the U.S.
Treasury as disgorgement. The Defendants and Relief
Defendants have no right to challenge any actions the
Commission or its representatives may take pursuant to
this Subsection.

VII. CUSTOMER INFORMATION

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants, the Corporate Defendants’ of-
ficers, agents, employees, and attorneys, and all other
persons in active concert or participation with any of
them, who receive actual notice of this Order, are hereby
permanently restrained and enjoined from directly or in-
directly:

A. Failing to provide sufficient customer information,
to the extent it is in the Defendants’ possession, custody
or control, to enable the Commission to efficiently admin-
ister consumer redress. If a representative of the Com-
mission requests in writing any information related to re-
dress, the Defendants must provide it, in the form pre-
scribed by the Commission, within 14 days.

B. Disclosing or transferring to any other person cus-
tomer information, including the name, address, tele-
phone number, email address, social security number,
other identifying information, or any data that enables
access to a customer’s account (including a credit card,
bank account, or other financial account), that the De-
fendants obtained prior to entry of this Order in connec-
tion with the offering and collection of high-fee, short-
term payday loans.

C. Failing to destroy such customer information in all
forms in its possession, custody, or control within 30 days
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after receipt of written direction to do so from a repre-
sentative of the Commission. Provided, however, that
customer information need not be disposed of, and may
be disclosed, to the extent requested by a government
agency or required by law, regulation, or court order.

VIII. ORDER ACKNOWLEDGMENTS

IT IS FURTHER ORDERED that the Defendants
and Relief Defendants obtain acknowledgments of re-
ceipt of this Order:

A. The Defendants and Relief Defendants, within 7
days of entry of this Order, must submit to the Commis-
sion an acknowledgment of receipt of this Order sworn
under penalty of perjury.

B. For 20 years after entry of this Order, Scott Tuck-
er, for any business that Scott Tucker, individually or col-
lectively with any other defendant in this action, is the
majority owner or controls directly or indirectly, and
each Corporate Defendant must deliver a copy of this
Order to (1) all principals, officers, directors, and LLC
managers and members; (2) all employees, agents, and
representatives who participate in the Collection of
Debts; and (3) any business entity resulting from any
change in structure as set forth in the Section titled Com-
pliance Reporting. Delivery must occur within 7 days of
entry of this Order for current personnel. For all others,
delivery must occur before they assume their responsibil-
ities.

C. From each individual or entity to which Scott
Tucker and the Corporate Defendants delivered a copy of
this Order, these Defendants must obtain, within 30 days,
a signed and dated acknowledgment of receipt of this Or-
der.
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IX. COMPLIANCE REPORTING

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants make timely submissions to
the Commission:

A. One year after entry of this Order, Scott Tucker
and the Corporate Defendants must submit compliance
reports, sworn under penalty of perjury:

1. Scott Tucker and each Corporate Defendant
must:

a.

Identify the primary physical, postal, and e-
mail address and telephone number, as desig-
nated points of contact, which representatives
of the Commission may use to communicate
with Scott Tucker and the Corporate Defend-
ants;

. Identify all of Seott Tucker’s or the Corporate

Defendant’s businesses by all of their names,
telephone numbers, and physical, postal, e-
mail, and Internet addresses;

Describe the activities of each business and
the involvement of any other defendant in this
proceeding;

. Describe in detail whether and how Scott

Tucker and the Corporate Defendants are in
compliance with each Section of this Order;
and

. Provide a copy of each Order Acknowledg-

ment obtained pursuant to this Order, unless
previously submitted to the Commission.
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2. Additionally, Scott Tucker must:

a. Identify all telephone numbers and all physi-
cal, postal, email and Internet addresses, in-
cluding all residences;

b. Identify all business activities, including any
business for which Scott Tucker performs ser-
vices whether as an employee or otherwise
and any entity in which Scott Tucker has any
ownership interest; and

c. Describe in detail Scott Tucker’s involvement
in each such business, including title, role, re-
sponsibilities, participation, authority, control,
and any ownership.

B. For 20 years after entry of this Order, Scott Tuck-
er and the Corporate Defendants must submit compli-
ance notices, sworn under penalty of perjury, within 14
days of any change in the following:

1. Scott Tucker and each Corporate Defendant
must report any change in:

a. Any designated point of contact; or

b. The structure of any Corporate Defendant or
any entity that Scott Tucker or any Corporate
Defendant has any ownership interest in or
controls directly or indirectly that may affect
compliance obligations arising under this Or-
der, including: creation, merger, sale, or disso-
lution of the entity or any subsidiary, parent,
or affiliate that engages in any acts or practic-
es subject to this Order.

2. Additionally, Secott Tucker must report any
change in:
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a. Name, including aliases or fictitious names, or
residence address; or

b. Title or role in any business activity, including
any business for which Scott Tucker performs
services whether as an employee or otherwise
and any entity in which Scott Tucker has any
ownership interest, and identify the name,
physical address, and any Internet address of
the business or entity.

C. Scott Tucker and the Corporate Defendants must
submit to the Commission notice of the filing of any
bankruptey petition, insolvency proceeding, or similar
proceeding by or against Scott Tucker or the Corporate
Defendants within 14 days of its filing.

D. Any submission to the Commission required by
this Order to be sworn under penalty of perjury must be
true and accurate and comply with 28 U.S.C. § 1746, such
as by concluding: “I declare under penalty of perjury un-
der the laws of the United States of America that the
foregoing is true and correct. Executed on: ” and
supplying the date, signatory’s full name, title (if applica-
ble), and signature.

E. Unless otherwise directed by a Commission repre-
sentative in writing, all submissions to the Commission
pursuant to this Order must be emailed to DE-
brief@fte.gov or sent by overnight courier (not the U.S.
Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commis-
sion, 600 Pennsylvania Avenue NW, Washington, DC
20580. The subject line must begin: FTC v. AMG Servi-
ces, Inc., No. X120026.
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X.  RECORDKEEPING

IT IS FURTHER ORDERED that Scott Tucker and
the Corporate Defendants must create certain records
for 20 years after entry of the Order, and retain each
such record for 5 years. Specifically, Corporate Defend-
ants and Scott Tucker for any business that Scott Tuck-
er, individually or collectively with any other defendants
in this action, is a majority owner or controls directly or
indirectly, must create and retain the following records:

A. Accounting records showing the revenues from all
goods or services sold,;

B. Personnel records showing, for each person provid-
ing services, whether as an employee or otherwise, that
person’s: name; addresses; telephone numbers; job title
or position; dates of service; and (if applicable) the reason
for termination;

C. Records of all consumer complaints and refund re-
quests, whether received directly or indirectly, such as
through a third party, and any response;

D. All records necessary to demonstrate full compli-
ance with each provision of this Order, including all sub-
missions to the Commission; and

E. A copy of each unique advertisement or other mar-
keting material.

XI. COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose
of monitoring Scott Tucker and the Corporate Defend-
ants’ compliance with this Order:

A. Within 14 days of receipt of a written request from
a representative of the Commission, Seott Tucker and
the Corporate Defendants must: submit additional com-
pliance reports or other requested information, which
must be sworn under penalty of perjury; appear for dep-
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ositions; and produce documents for inspection and copy-
ing. The Commission is also authorized to obtain discov-
ery, without further leave of court, using any of the pro-
cedures prescribed by Federal Rules of Civil Procedure
29, 30 (including telephonic depositions), 31, 33, 34, 36, 45,
and 69, provided that Scott Tucker or the Corporate De-
fendants, after attempting to resolve a dispute without
court action and for good cause shown, may file a motion
with this Court seeking an order for one or more of the
protections set forth in Rule 26(c).

B. For matters concerning this Order, the Commis-
sion is authorized to communicate directly with the De-
fendants. The Defendants must permit representatives
of the Commission to interview any employee or other
person affiliated with the Defendants who has agreed to
such an interview. The person interviewed may have
counsel present.

C. The Commission may use all other lawful means,
including posing, through its representatives, as consum-
ers, suppliers, or other individuals or entities, to the De-
fendants or any individual or entity affiliated with the
Defendants, without the necessity of identification or pri-
or notice. Nothing in this Order limits the Commission’s
lawful use of compulsory process, pursuant to Sections 9
and 20 of the FTC Act, 15 U.S.C. §§49, 57b-1.

XII. PRESERVATION OF RECORDS AND
TANGIBLE THINGS

IT IS FURTHER ORDERED that the Defendants
and officers, agents, employees, and attorneys, and all
other persons in active concert or participation with any
of them, who receive actual notice of this Order are here-
by enjoined from: destroying, erasing, mutilating, con-
cealing, altering, transferring, or otherwise disposing of,
in any manner, directly or indirectly, any documents or
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records that relate to the business practices, or business
or personal finances, of the defendants in this proceeding
or any other entity directly or indirectly under the con-
trol of any defendant in this proceeding. In the event of
the dissolution of any Corporate Defendant, that Defend-
ant shall ensure continued preservation of all such docu-
ments and records through the conclusion of the proceed-
ing (and any appeals therefrom). Provided that, nothing
in this Article shall prohibit destruction of consumer in-
formation as may be directed by the Commission pursu-
ant to Article VI.C.

XIII.  DISSOLUTION OF STIPULATED ORDERS
FOR PRELIMINARY AND PERMANENT
INJUNCTIONS AND JUDGMENT
IT IS FURTHER ORDERED that, upon entry of this
Order, the Court’s Order Entering Stipulated Prelimi-
nary Injunction and Bifurcation dated December 27, 2012
(ECF No. 296) is VACATED; and

IT IS FURTHER ORDERED that, upon entry of this
Order, the Court’s Stipulated Order for Permanent In-
junction and Judgment dated October 8, 2013 (ECF No.
478) is VACATED.

XIV.  RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court retains
jurisdiction of this matter for purposes of construction,
modification, and enforcement of this Order.

The Clerk of the Court shall enter judgment accord-
ingly and close the case.

Dated this 30 day of April, 2017.

/s/ Gloria M. Navarro
Gloria M. Navarro, Chief Judge
United States District Judge
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APPENDIX D

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

No. 2:12-¢v-00536-GMN-VCF

FEDERAL TRADE COMMISSION,
Plaintiff,
V.

AMG SERVICES INC,, et al.,
Defendants.

JUDGMENT IN A CIVIL CASE

September 30, 2016

Decision by Court. This action came to trial or hear-
The issues have been tried or

heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that judgment
is hereby entered pursuant to Order #1057 entered Sep-

tember 30, 2016.
Date: September 30, 2016

/s/ Lance S. Wilson

Clerk

/s/ M. Morrison

(By) Deputy Clerk
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APPENDIX E
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 16-17197

FEDERAL TRADE COMMISSION,
Plaintiff-Appellee,
V.

AMG CAPITAL MANAGEMENT, LLC;
BLACK CREEK CAPITAL CORPORATION;
BROADMOOR CAPITAL PARTNERS, LLC;

LEVEL 5 MOTORSPORTS, LLC;
SCOTT A. TUCKER; PARK 269 LL.C; KiMm C. TUCKER,

Defendants-Appellants.

Appeal from the United States District Court
for the District of Nevada, Las Vegas in
No. 2:12-¢v-00536-GMN-VCF,

Gloria M. Navarro, Chief Judge, Presiding

Filed: June 20, 2019

Before: O’SCANNLAIN and BEA, Circuit Judges,
and STEARNS," District Judge.

" The Honorable Richard G. Stearns, United States District Judge
for the District of Massachusetts, sitting by designation.
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ORDER

The full court has been advised of the petition for re-
hearing en bane, and no judge has requested a vote on
whether to rehear the matter en banc. Fed. R. App. P.
35.

The petition for rehearing en bane is DENIED.
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APPENDIX F

RELEVANT STATUTORY PROVISIONS

1. Section 5 of the Federal Trade Commission Act,
Pub. L. No. 203, 38 Stat. 717 (1914), codified as amended
at 15 U.S.C. §45, provides:

§45. Unfair methods of competition unlawful; pre-
vention by Commission

(a) Declaration of unlawfulness; power to pro-
hibit unfair practices; inapplicability to foreign
trade

(1) Unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices
in or affecting commerce, are hereby declared un-
lawful.

(2) The Commission is hereby empowered and
directed to prevent persons, partnerships, or corpo-
rations, except banks, savings and loan institutions
described in section 57a(f)(3) of this title, Federal
credit unions described in section 57a(f)(4) of this
title, common carriers subject to the Acts to regu-
late commerece, air carriers and foreign air carriers
subject to part A of subtitle VII of title 49, and per-
sons, partnerships, or corporations insofar as they
are subject to the Packers and Stockyards Act,
1921, as amended [7 U.S.C. 181 et seq.], except as
provided in section 406(b) of said Act [7 U.S.C.
227(b)], from using unfair methods of competition in
or affecting commerce and unfair or deceptive acts
or practices in or affecting commerce.

(3) This subsection shall not apply to unfair
methods of competition involving commerce with
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foreign nations (other than import commerce) un-
less—

(A) such methods of competition have a direct,
substantial, and reasonably foreseeable effect—

(i) on commerce which is not commerce
with foreign nations, or on import commerce
with foreign nations; or

(ii) on export commerce with foreign na-
tions, of a person engaged in such commerce
in the United States; and

(B) such effect gives rise to a claim under the
provisions of this subsection, other than this par-
agraph.

If this subsection applies to such methods of compe-
tition only because of the operation of subpara-
graph (A)(ii), this subsection shall apply to such
conduct only for injury to export business in the
United States.

(4)(A) For purposes of subsection (a), the term
“unfair or deceptive acts or practices” includes such
acts or practices involving foreign commerce that—

(i) cause or are likely to cause reasonably
foreseeable injury within the United States;
or

(ii) involve material conduct occurring with-
in the United States.

(B) All remedies available to the Commission
with respect to unfair and deceptive acts or prac-
tices shall be available for acts and practices de-
scribed in this paragraph, including restitution to
domestic or foreign victims.
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(b) Proceeding by Commission; modifying and
setting aside orders

Whenever the Commission shall have reason to be-
lieve that any such person, partnership, or corporation
has been or is using any unfair method of competition or
unfair or deceptive act or practice in or affecting com-
merce, and if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the inter-
est of the public, it shall issue and serve upon such per-
son, partnership, or corporation a complaint stating its
charges in that respect and containing a notice of a hear-
ing upon a day and at a place therein fixed at least thirty
days after the service of said complaint. The person,
partnership, or corporation so complained of shall have
the right to appear at the place and time so fixed and
show cause why an order should not be entered by the
Commission requiring such person, partnership, or cor-
poration to cease and desist from the violation of the law
so charged in said complaint. Any person, partnership,
or corporation may make application, and upon good
cause shown may be allowed by the Commission to inter-
vene and appear in said proceeding by counsel or in per-
son. The testimony in any such proceeding shall be re-
duced to writing and filed in the office of the Commission.
If upon such hearing the Commission shall be of the opin-
ion that the method of competition or the act or practice
in question is prohibited by this subchapter, it shall make
a report in writing in which it shall state its findings as to
the facts and shall issue and cause to be served on such
person, partnership, or corporation an order requiring
such person, partnership, or corporation to cease and de-
sist from using such method of competition or such act or
practice. Until the expiration of the time allowed for fil-
ing a petition for review, if no such petition has been duly



123a

filed within such time, or, if a petition for review has been
filed within such time then until the record in the pro-
ceeding has been filed in a court of appeals of the United
States, as hereinafter provided, the Commission may at
any time, upon such notice and in such manner as it shall
deem proper, modify or set aside, in whole or in part, any
report or any order made or issued by it under this sec-
tion. After the expiration of the time allowed for filing a
petition for review, if no such petition has been duly filed
within such time, the Commission may at any time, after
notice and opportunity for hearing, reopen and alter,
modify, or set aside, in whole or in part any report or or-
der made or issued by it under this section, whenever in
the opinion of the Commission conditions of fact or of law
have so changed as to require such action or if the public
interest shall so require, except that (1) the said person,
partnership, or corporation may, within sixty days after
service upon him or it of said report or order entered af-
ter such a reopening, obtain a review thereof in the ap-
propriate court of appeals of the United States, in the
manner provided in subsection (¢) of this section; and
(2) in the case of an order, the Commission shall reopen
any such order to consider whether such order (including
any affirmative relief provision contained in such order)
should be altered, modified, or set aside, in whole or in
part, if the person, partnership, or corporation involved
files a request with the Commission which makes a satis-
factory showing that changed conditions of law or fact re-
quire such order to be altered, modified, or set aside, in
whole or in part. The Commission shall determine wheth-
er to alter, modify, or set aside any order of the Commis-
sion in response to a request made by a person, partner-
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ship, or corporation under paragraph' (2) not later than
120 days after the date of the filing of such request.

(e) Review of order; rehearing

Any person, partnership, or corporation required by
an order of the Commission to cease and desist from us-
ing any method of competition or act or practice may ob-
tain a review of such order in the court of appeals of the
United States, within any circuit where the method of
competition or the act or practice in question was used or
where such person, partnership, or corporation resides or
carries on business, by filing in the court, within sixty
days from the date of the service of such order, a written
petition praying that the order of the Commission be set
aside. A copy of such petition shall be forthwith trans-
mitted by the clerk of the court to the Commission, and
thereupon the Commission shall file in the court the rec-
ord in the proceeding, as provided in section 2112 of title
28. Upon such filing of the petition the court shall have
jurisdiction of the proceeding and of the question deter-
mined therein concurrently with the Commission until
the filing of the record and shall have power to make and
enter a decree affirming, modifying, or setting aside the
order of the Commission, and enforcing the same to the
extent that such order is affirmed and to issue such writs
as are ancillary to its jurisdiction or are necessary in its
judgement to prevent injury to the public or to competi-
tors pendente lite. The findings of the Commission as to
the facts, if supported by evidence, shall be conclusive.
To the extent that the order of the Commission is af-
firmed, the court shall thereupon issue its own order
commanding obedience to the terms of such order of the
Commission. If either party shall apply to the court for

" So in original. Probably should be “clause”.
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leave to adduce additional evidence, and shall show to the
satisfaction of the court that such additional evidence is
material and that there were reasonable grounds for the
failure to adduce such evidence in the proceeding before
the Commission, the court may order such additional evi-
dence to be taken before the Commission and to be ad-
duced upon the hearing in such manner and upon such
terms and conditions as to the court may seem proper.
The Commission may modify its findings as to the facts,
or make new findings, by reason of the additional evi-
dence so taken, and it shall file such modified or new find-
ings, which, if supported by evidence, shall be conclusive,
and its recommendation, if any, for the modification or
setting aside of its original order, with the return of such
additional evidence. The judgment and decree of the
court shall be final, except that the same shall be subject
to review by the Supreme Court upon certiorari, as pro-
vided in section 1254 of title 28.

(d) Jurisdiction of court

Upon the filing of the record with it the jurisdiction of
the court of appeals of the United States to affirm, en-
force, modify, or set aside orders of the Commission shall
be exclusive.

(e) Exemption from liability

No order of the Commission or judgement of court to
enforce the same shall in anywise relieve or absolve any
person, partnership, or corporation from any liability un-
der the Antitrust Acts.

(f) Service of complaints, orders and other pro-
cesses; return

Complaints, orders, and other processes of the Com-
mission under this section may be served by anyone duly
authorized by the Commission, either (a) by delivering a
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copy thereof to the person to be served, or to a member
of the partnership to be served, or the president, secre-
tary, or other executive officer or a director of the corpo-
ration to be served; or (b) by leaving a copy thereof at the
residence or the principal office or place of business of
such person, partnership, or corporation; or (¢) by mail-
ing a copy thereof by registered mail or by certified mail
addressed to such person, partnership, or corporation at
his or its residence or principal office or place of business.
The verified return by the person so serving said com-
plaint, order, or other process setting forth the manner of
said service shall be proof of the same, and the return
post office receipt for said complaint, order, or other pro-
cess mailed by registered mail or by certified mail as
aforesaid shall be proof of the service of the same.

(g) Finality of order

An order of the Commission to cease and desist shall
become final—

(1) Upon the expiration of the time allowed for
filing a petition for review, if no such petition has
been duly filed within such time; but the Commis-
sion may thereafter modify or set aside its order to
the extent provided in the last sentence of subsec-
tion (b).

(2) Except as to any order provision subject to
paragraph (4), upon the sixtieth day after such or-
der is served, if a petition for review has been duly
filed; except that any such order may be stayed, in
whole or in part and subject to such conditions as
may be appropriate, by—

(A) the Commission;

(B) an appropriate court of appeals of the
United States, if (i) a petition for review of such
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order is pending in such court, and (i) an appli-
cation for such a stay was previously submitted
to the Commission and the Commission, within
the 30-day period beginning on the date the ap-
plication was received by the Commission, either
denied the application or did not grant or deny
the application; or

(C) the Supreme Court, if an applicable peti-
tion for certiorari is pending.

(3) For purposes of subsection (m)(1)(B) and of
section 57b(a)(2) of this title, if a petition for review
of the order of the Commission has been filed—

(A) upon the expiration of the time allowed for
filing a petition for certiorari, if the order of the
Commission has been affirmed or the petition for
review has been dismissed by the court of ap-
peals and no petition for certiorari has been duly
filed;

(B) upon the denial of a petition for certiorari,
if the order of the Commission has been affirmed
or the petition for review has been dismissed by
the court of appeals; or

(C) upon the expiration of 30 days from the
date of issuance of a mandate of the Supreme
Court directing that the order of the Commission
be affirmed or the petition for review be dis-
missed.

(4) In the case of an order provision requiring a
person, partnership, or corporation to divest itself
of stock, other share capital, or assets, if a petition
for review of such order of the Commission has
been filed—
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(A) upon the expiration of the time allowed for
filing a petition for certiorari, if the order of the
Commission has been affirmed or the petition for
review has been dismissed by the court of ap-
peals and no petition for certiorari has been duly
filed;

(B) upon the denial of a petition for certiorari,
if the order of the Commission has been affirmed
or the petition for review has been dismissed by
the court of appeals; or

(C) upon the expiration of 30 days from the
date of issuance of a mandate of the Supreme
Court directing that the order of the Commission
be affirmed or the petition for review be dis-
missed.

(h) Modification or setting aside of order by Su-
preme Court

If the Supreme Court directs that the order of the
Commission be modified or set aside, the order of the
Commission rendered in accordance with the mandate of
the Supreme Court shall become final upon the expira-
tion of thirty days from the time it was rendered, unless
within such thirty days either party has instituted pro-
ceedings to have such order corrected to accord with the
mandate, in which event the order of the Commission
shall become final when so corrected.

(i) Modification or setting aside of order by
Court of Appeals

If the order of the Commission is modified or set aside
by the court of appeals, and if (1) the time allowed for fil-
ing a petition for certiorari has expired and no such peti-
tion has been duly filed, or (2) the petition for certiorari
has been denied, or (3) the decision of the court has been
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affirmed by the Supreme Court, then the order of the
Commission rendered in accordance with the mandate of
the court of appeals shall become final on the expiration
of thirty days from the time such order of the Commis-
sion was rendered, unless within such thirty days either
party has instituted proceedings to have such order cor-
rected so that it will accord with the mandate, in which
event the order of the Commission shall become final
when so corrected.

(j) Rehearing upon order or remand

If the Supreme Court orders a rehearing; or if the
case is remanded by the court of appeals to the Commis-
sion for a rehearing, and if (1) the time allowed for filing
a petition for certiorari has expired, and no such petition
has been duly filed, or (2) the petition for certiorari has
been denied, or (3) the decision of the court has been af-
firmed by the Supreme Court, then the order of the Com-
mission rendered upon such rehearing shall become final
in the same manner as though no prior order of the Com-
mission had been rendered.

(k) “Mandate” defined

As used in this section the term “mandate”, in case a
mandate has been recalled prior to the expiration of thir-
ty days from the date of issuance thereof, means the final
mandate.

(l) Penalty for violation of order; injunctions
and other appropriate equitable relief

Any person, partnership, or corporation who violates
an order of the Commission after it has become final, and
while such order is in effect, shall forfeit and pay to the
United States a civil penalty of not more than $10,000 for
each violation, which shall accrue to the United States
and may be recovered in a civil action brought by the At-
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torney General of the United States. Each separate vio-
lation of such an order shall be a separate offense, except
that in a case of a violation through continuing failure to
obey or neglect to obey a final order of the Commission,
each day of continuance of such failure or neglect shall be
deemed a separate offense. In such actions, the United
States district courts are empowered to grant mandatory
injunctions and such other and further equitable relief as
they deem appropriate in the enforcement of such final
orders of the Commission.

(m) Civil actions for recovery of penalties for
knowing violations of rules and cease and desist or-
ders respecting unfair or deceptive acts or practic-
es; jurisdiction; maximum amount of penalties;
continuing violations; de novo determinations;
compromise or settlement procedure

(1)(A) The Commission may commence a civil ac-
tion to recover a civil penalty in a district court of
the United States against any person, partnership,
or corporation which violates any rule under this
subchapter respecting unfair or deceptive acts or
practices (other than an interpretive rule or a rule
violation of which the Commission has provided is
not an unfair or deceptive act or practice in viola-
tion of subsection (a)(1)) with actual knowledge or
knowledge fairly implied on the basis of objective
circumstances that such act is unfair or deceptive
and is prohibited by such rule. In such action, such
person, partnership, or corporation shall be liable
for a civil penalty of not more than $10,000 for each
violation.

(B) If the Commission determines in a pro-
ceeding under subsection (b) that any act or
practice is unfair or deceptive, and issues a final
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cease and desist order, other than a consent or-
der, with respect to such act or practice, then the
Commission may commence a civil action to ob-
tain a civil penalty in a district court of the Unit-
ed States against any person, partnership, or
corporation which engages in such act or prac-
tice—

(1) after such cease and desist order be-
comes final (whether or not such person, part-
nership, or corporation was subject to such
cease and desist order), and

(2) with actual knowledge that such act or
practice is unfair or deceptive and is unlawful
under subsection (a)(1) of this section.

In such action, such person, partnership, or cor-
poration shall be liable for a civil penalty of not
more than $10,000 for each violation.

(C) In the case of a violation through continu-
ing failure to comply with a rule or with subsec-
tion (a)(1), each day of continuance of such fail-
ure shall be treated as a separate violation, for
purposes of subparagraphs (A) and (B). In de-
termining the amount of such a civil penalty, the
court shall take into account the degree of culpa-
bility, any history of prior such conduct, ability to
pay, effect on ability to continue to do business,
and such other matters as justice may require.

(2) If the cease and desist order establishing that
the act or practice is unfair or deceptive was not is-
sued against the defendant in a civil penalty action
under paragraph (1)(B) the issues of fact in such ac-
tion against such defendant shall be tried de novo.
Upon request of any party to such an action against
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such defendant, the court shall also review the de-
termination of law made by the Commission in the
proceeding under subsection (b) that the act or
practice which was the subject of such proceeding
constituted an unfair or deceptive act or practice in
violation of subsection (a).

(3) The Commission may compromise or settle
any action for a civil penalty if such compromise or
settlement is accompanied by a public statement of
its reasons and is approved by the court.

(n) Standard of proof; public policy considera-
tions

The Commission shall have no authority under this
section or section 57a of this title to declare unlawful an
act or practice on the grounds that such act or practice is
unfair unless the act or practice causes or is likely to
cause substantial injury to consumers which is not rea-
sonably avoidable by consumers themselves and not out-
weighed by countervailing benefits to consumers or to
competition. In determining whether an act or practice is
unfair, the Commission may consider established public
policies as evidence to be considered with all other evi-
dence. Such public policy considerations may not serve
as a primary basis for such determination.
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2. Section 13 of the Federal Trade Commission Act,
Pub. L. No. 203, 38 Stat. 717 (1914), codified as amended
at 15 U.S.C. §53, provides:

§53. False advertisements; injunctions and re-
straining orders

(a) Power of Commission; jurisdiction of courts
Whenever the Commission has reason to believe—

(1) that any person, partnership, or corporation
is engaged in, or is about to engage in, the dissemi-
nation or the causing of the dissemination of any ad-
vertisement in violation of section 52 of this title,
and

(2) that the enjoining thereof pending the issu-
ance of a complaint by the Commission under sec-
tion 45 of this title, and until such complaint is dis-
missed by the Commission or set aside by the court
on review, or the order of the Commission to cease
and desist made thereon has become final within
the meaning of section 45 of this title, would be to
the interest of the public,

the Commission by any of its attorneys designated by
it for such purpose may bring suit in a district court of
the United States or in the United States court of any
Territory, to enjoin the dissemination or the causing of
the dissemination of such advertisement. Upon prop-
er showing a temporary injunction or restraining or-
der shall be granted without bond. Any suit may be
brought where such person, partnership, or corpora-
tion resides or transacts business, or wherever venue
is proper under section 1391 of title 28. In addition,
the court may, if the court determines that the inter-
ests of justice require that any other person, partner-
ship, or corporation should be a party in such suit,
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cause such other person, partnership, or corporation
to be added as a party without regard to whether ven-
ue is otherwise proper in the district in which the suit
is brought. In any suit under this section, process may
be served on any person, partnership, or corporation
wherever it may be found.

(b) Temporary restraining orders; preliminary
injunctions

Whenever the Commission has reason to believe—

(1) that any person, partnership, or corporation
is violating, or is about to violate, any provision of
law enforced by the Federal Trade Commission,
and

(2) that the enjoining thereof pending the issu-
ance of a complaint by the Commission and until
such complaint is dismissed by the Commission or
set aside by the court on review, or until the order
of the Commission made thereon has become final,
would be in the interest of the public—

the Commission by any of its attorneys designated by
it for such purpose may bring suit in a district court of
the United States to enjoin any such act or practice.
Upon a proper showing that, weighing the equities and
considering the Commission’s likelihood of ultimate
suceess, such action would be in the public interest,
and after notice to the defendant, a temporary re-
straining order or a preliminary injunction may be
granted without bond: Provided, however, That if a
complaint is not filed within such period (not exceed-
ing 20 days) as may be specified by the court after is-
suance of the temporary restraining order or prelimi-
nary injunction, the order or injunction shall be dis-
solved by the court and be of no further force and ef-
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fect: Provided further, That in proper cases the Com-
mission may seek, and after proper proof, the court
may issue, a permanent injunction. Any suit may be
brought where such person, partnership, or corpora-
tion resides or transacts business, or wherever venue
is proper under section 1391 of title 28. In addition,
the court may, if the court determines that the inter-
ests of justice require that any other person, partner-
ship, or corporation should be a party in such suit,
cause such other person, partnership, or corporation
to be added as a party without regard to whether ven-
ue is otherwise proper in the district in which the suit
is brought. In any suit under this section, process may
be served on any person, partnership, or corporation
wherever it may be found.

(c) Service of process; proof of service

Any process of the Commission under this section
may be served by any person duly authorized by the
Commission—

(1) by delivering a copy of such process to the
person to be served, to a member of the partnership
to be served, or to the president, secretary, or other
executive officer or a director of the corporation to
be served;

(2) by leaving a copy of such process at the resi-
dence or the principal office or place of business of
such person, partnership, or corporation; or

(3) by mailing a copy of such process by regis-
tered mail or certified mail addressed to such per-
son, partnership, or corporation at his, or her, or its
residence, principal office, or principal place or
business.
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The verified return by the person serving such process
setting forth the manner of such service shall be proof
of the same.

(d) Exception of periodical publications

Whenever it appears to the satisfaction of the court
in the case of a newspaper, magazine, periodical, or
other publication, published at regular intervals—

(1) that restraining the dissemination of a false
advertisement in any particular issue of such publi-
cation would delay the delivery of such issue after
the regular time therefor, and

(2) that such delay would be due to the method
by which the manufacture and distribution of such
publication is customarily conducted by the publish-
er in accordance with sound business practice, and
not to any method or device adopted for the evasion
of this section or to prevent or delay the issuance of
an injunction or restraining order with respect to
such false advertisement or any other advertise-
ment,

the court shall exclude such issue from the operation
of the restraining order or injunction.
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3. Section 19 of the Federal Trade Commission Act,
Pub. L. No. 203, 38 Stat. 717 (1914), codified as amended
at 15 U.S.C. § 57b, provides:

§57b. Civil actions for violations of rules and cease
and desist orders respecting unfair or deceptive acts
or practices

(a) Suits by Commission against persons, part-
nerships, or corporations; jurisdiction; relief for
dishonest or fraudulent acts

(1) If any person, partnership, or corporation vio-
lates any rule under this subchapter respecting un-
fair or deceptive acts or practices (other than an in-
terpretive rule, or a rule violation of which the
Commission has provided is not an unfair or decep-
tive act or practice in violation of section 45(a) of
this title), then the Commission may commence a
civil action against such person, partnership, or cor-
poration for relief under subsection (b) in a United
States district court or in any court of competent
jurisdiction of a State.

(2) If any person, partnership, or corporation en-
gages in any unfair or deceptive act or practice
(within the meaning of section 45(a)(1) of this title)
with respect to which the Commission has issued a
final cease and desist order which is applicable to
such person, partnership, or corporation, then the
Commission may commence a civil action against
such person, partnership, or corporation in a Unit-
ed States district court or in any court of competent
jurisdiction of a State. If the Commission satisfies
the court that the act or practice to which the cease
and desist order relates is one which a reasonable
man would have known under the circumstances
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was dishonest or fraudulent, the court may grant
relief under subsection (b).

(b) Nature of relief available

The court in an action under subsection (a) shall have
jurisdiction to grant such relief as the court finds neces-
sary to redress injury to consumers or other persons,
partnerships, and corporations resulting from the rule vi-
olation or the unfair or deceptive act or practice, as the
case may be. Such relief may include, but shall not be li-
mited to, rescission or reformation of contracts, the re-
fund of money or return of property, the payment of
damages, and public notification respecting the rule vio-
lation or the unfair or deceptive act or practice, as the
case may be; except that nothing in this subsection is in-
tended to authorize the imposition of any exemplary or
punitive damages.

(e) Conclusiveness of findings of Commission in
cease and desist proceedings; notice of judicial pro-
ceedings to injured persons, etc.

(1) If (A) a cease and desist order issued under
section 45(b) of this title has become final under
section 45(g) of this title with respect to any per-
son’s, partnership’s, or corporation’s rule violation
or unfair or deceptive act or practice, and (B) an ac-
tion under this section is brought with respect to
such person’s, partnership’s, or corporation’s rule
violation or act or practice, then the findings of the
Commission as to the material facts in the proceed-
ing under section 45(b) of this title with respect to
such person’s, partnership’s, or corporation’s rule
violation or act or practice, shall be conclusive un-
less (i) the terms of such cease and desist order ex-
pressly provide that the Commission’s findings
shall not be conclusive, or (i) the order became final
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by reason of section 45(g)(1) of this title, in which
case such finding shall be conclusive if supported by
evidence.

(2) The court shall cause notice of an action un-
der this section to be given in a manner which is
reasonably calculated, under all of the circumstanc-
es, to apprise the persons, partnerships, and corpo-
rations allegedly injured by the defendant’s rule vi-
olation or act or practice of the pendency of such ac-
tion. Such notice may, in the discretion of the court,
be given by publication.

(d) Time for bringing of actions

No action may be brought by the Commission under
this section more than 3 years after the rule violation to
which an action under subsection (a)(1) relates, or the un-
fair or deceptive act or practice to which an action under
subsection (a)(2) relates; except that if a cease and desist
order with respect to any person’s, partnership’s, or cor-
poration’s rule violation or unfair or deceptive act or
practice has become final and such order was issued in a
proceeding under section 45(b) of this title which was
commenced not later than 3 years after the rule violation
or act or practice occurred, a civil action may be com-
menced under this section against such person, partner-
ship, or corporation at any time before the expiration of
one year after such order becomes final.

(e) Availability of additional Federal or State rem-
edies; other authority of Commission unaffected

Remedies provided in this section are in addition to,
and not in lieu of, any other remedy or right of action
provided by State or Federal law. Nothing in this section
shall be construed to affect any authority of the Commis-
sion under any other provision of law.



