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In the Supreme Court of the United States

No.
DEPARTMENT OF JUSTICE, PETITIONER
.
HOUSE COMMITTEE ON THE JUDICIARY

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States
Department of Justice, respectfully petitions for a writ
of certiorari to review the judgment of the United
States Court of Appeals for the District of Columbia
Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
8la) is reported at 951 F.3d 589. The opinion of the
district court (App., infra, 82a-179a) is reported at
414 F'. Supp. 3d 129.

JURISDICTION

The judgment of the court of appeals was entered on
March 10, 2020. The jurisdiction of this Court is in-
voked under 28 U.S.C. 1254(1).

oy
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STATUTORY PROVISION AND RULES INVOLVED

Three versions of Federal Rule of Criminal Proce-
dure 6(e)—as originally promulgated in 1946, as di-
rectly enacted by statute in 1977, and as it exists
today—are reproduced in the appendix to this petition.
App., infra, 182a-190a.

STATEMENT

In July 2019, respondent petitioned the United
States District Court for the District of Columbia for
the disclosure of certain secret grand-jury matters
“preliminarily to or in connection with a judicial pro-
ceeding.” Fed. R. Crim. P. 6(e)(3)(E)(i). Respondent
asserted that a potential impeachment trial of the Pres-
ident of the United States conducted by the Senate
would be a “judicial proceeding” under Rule 6(e). The
district court granted the petition in substantial part
and authorized disclosure. App., infra, 180a-181a. The
court of appeals affirmed. Id. at 1a-81a.

1. In May 2017, then-Deputy Attorney General Rod
J. Rosenstein appointed Robert S. Mueller, III as spe-
cial counsel to investigate possible Russian interference
in the 2016 presidential election. The special counsel
released his report on the investigation in March 2019.
Most of the report is public, but it contains some redac-
tions, including to protect grand-jury materials.

On the day the redacted Mueller report was made
public, the Department of Justice announced that it
would “provide the Chairman and Ranking Members of
the House and Senate Committees on the Judiciary, the
members of the ‘Gang of Eight,” and one designated
staff person per member” the ability to review an unre-
dacted version of the report, except for the grand-jury
information. C.A. App. 450. Under Federal Rule of
Criminal Procedure 6(e), any “matter occurring before



3

the grand jury” must be kept secret, except for certain
expressly enumerated exceptions in Rule 6(e)(3). Fed.
R. Crim. P. 6(e)(2). The Department explained that un-
der Rule 6(e), the Attorney General lacks “discretion to
disclose grand-jury information to Congress.” C.A.
App. 448.

More than four months later, respondent petitioned
the district court for, among other things, “all portions”
of the report that were redacted under Rule 6(e), includ-
ing “any underlying [grand jury] transcripts or exhib-
its,” as part of its impeachment investigation into the
President. App., infra, 103a (citation omitted). As rel-
evant here, respondent argued that the court could au-
thorize disclosure of those grand-jury materials under
an exception in Rule 6(e) providing that a “court may
authorize disclosure—at a time, in a manner, and sub-
ject to any other conditions that it directs—of a grand-
jury matter: (i) preliminarily to or in connection with a
judicial proceeding.” Fed. R. Crim. P. 6(e)(3)(E)(@).
Congress directly enacted the language of the “judicial
proceeding” exception. See Act of July 30, 1977 (1977
Act), Pub. L. No. 95-78, § 2(a), 91 Stat. 319-320. Re-
spondent argued that a Senate impeachment trial is a
“judicial proceeding” within the meaning of the Rule.
In the alternative, respondent argued that the court had
inherent authority to release the requested materials,
even if none of the exceptions to grand-jury secrecy in
Rule 6(e)(3) applied.

2. The district court granted the petition in relevant
part. App., infra, 82a-179a.

a. As relevant here, the district court explained that
under McKeever v. Barr, 920 F.3d 842 (D.C. Cir. 2019),
cert. denied, 140 S. Ct. 597 (2020), it lacked inherent au-
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thority to release grand-jury materials outside the enu-
merated exceptions in Rule 6(e)(3). App., infra, 107a
n.14. But the court also observed that in Haldeman v.
Sirica, 501 F.2d 714 (D.C. Cir. 1974) (en banc), the court
of appeals denied a writ of mandamus seeking to pro-
hibit a district court from authorizing disclosure of
grand-jury materials to Congress in connection with the
impeachment of President Nixon. App., nfra, 132a-
135a. Neither the Haldeman district court nor the
court of appeals clearly explained the ground for disclo-
sure there. See id. at 133a-134a. In later holding that
district courts lacked inherent authority to release
grand-jury materials outside the exceptions set forth in
Rule 6(e)(3), McKeever distinguished Haldeman on a
variety of grounds, including by stating in a footnote
that the court “read Haldeman * ** as fitting within
the Rule 6 exception for ‘judicial proceedings.””
McKeever, 920 F.3d at 847 n.3. The district court here
held that under McKeever, Senate impeachment pro-
ceedings therefore qualify as “judicial proceeding[s]”
within the meaning of Rule 6(e). App., infra, 134a-135a.

The district court further explained that respondent,
like any other petitioner seeking disclosure of grand-
jury records under one of the court-authorized excep-
tions in Rule 6(e)(3)(E), would have to demonstrate a
“particularized need” for the grand-jury materials.
App., infra, 163a-164a. But the court then held that re-
spondent had demonstrated a particularized need for all
of the material in the Mueller report redacted under
Rule 6(e), as well as the grand-jury materials underly-
ing those redactions, on the ground that they were “rel-
evant” to the House’s asserted investigation. Id. at
167a, 174a; see id. at 166a-175a.
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The district court ordered the government to provide
to respondent “all portions of the Mueller Report that
were redacted pursuant to Rule 6(e) and any underlying
transcripts or exhibits referenced in the portions of the
Mueller Report that were redacted pursuant to Rule
6(e).” App., infra, 178a-179a. The court even author-
ized disclosure of certain materials that respondent
“conceded it did not need.” Id. at 24a. The court also
invited respondent “to file further requests articulating
its particularized need for additional grand jury infor-
mation requested in the initial application.” Id. at 179a.

b. The district court ordered disclosure within five
days of its order. See App., infra, 178a-179a. The court
denied the government’s motion for a stay of the order
pending appeal, D. Ct. Doc. 55 (Oct. 29, 2019), but the
court of appeals entered and then extended an adminis-
trative stay of the order “pending further order of the
court,” C.A. Doc. 1813216, at 1 (Oct. 29, 2019); C.A. Doc.
1816378, at 2 (Nov. 18, 2019).

3. The court of appeals affirmed. App., infra, la-
8la.

a. As relevant here, the court of appeals held that
impeachment is a “judicial proceeding” under Rule 6(e)
based on its previous decisions in McKeever and Halde-
man. See App., infra, 10a-12a. The court explained
that the McKeever footnote “necessarily interpreted
Haldeman to involve an application of Rule 6(e)’s ‘judi-
cial proceeding’ exception,” and the footnote’s “inter-
pretation of Haldeman was essential to this court’s rea-
soning in McKeever.” Id. at 12a.

Independent of circuit precedent, the court of ap-
peals stated that the “constitutional text confirms that
a Senate impeachment trial is a judicial proceeding” and
that the Framers “understood impeachment to involve
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the exercise of judicial power.” App., infra, 12a-13a.
The court also relied on a purported “historical prac-
tice” of Congress’s having “repeatedly obtained grand
jury material to investigate allegations of election fraud
or misconduct by Members of Congress.” Id. at 14a.
The court recognized that none of those examples in-
volved court-ordered disclosure in connection with an
impeachment, but found them probative of a more gen-
eral “common-law tradition, starting as early as 1811, of
providing grand jury materials to Congress to assist
with congressional investigations.” Ibid. Finally, the
court stated that “[s]ince Rule 6(e) was enacted, federal
courts have authorized the disclosure of grand jury ma-
terials to the House for use in impeachment investiga-
tions involving two presidents and three federal judges.”
Ibid.

The court of appeals dismissed the government’s
concerns that “reading Rule 6(e) to encompass impeach-
ment proceedings would create separation-of-powers
problems.” App., infra, 15a. First, the government ob-
served that under Rule 6(e), a district court may author-
ize disclosure “at a time, in a manner, and subject to any
other conditions that it directs.” Fed. R. Crim. P.
6(e)(3)(E). The government argued that a federal court
likely could not, consistent with the separation of pow-
ers and the Speech or Debate Clause, U.S. Const. Art.
I, § 6, CL 1, impose such conditions on the House’s use
of grand-jury matters. See Gov’t C.A. Br. 22-23. Sec-
ond, the government argued that “the particularized
need standard * * * would invite courts to ‘pass judg-
ment on the legal sufficiency of a particular impeach-
ment theory.”” App., infra, 15a (brackets and citation
omitted).
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The court of appeals agreed that the express time
and manner restrictions in Rule 6(e) could not constitu-
tionally be applied to the disclosure of grand-jury mat-
ters in connection with an impeachment. See App., in-
fra, 23a. The court likewise acknowledged that the or-
dinary particularized-need standard would be constitu-
tionally problematic “in the impeachment context,” but
thought those concerns could be “mitigate[d]” by adopt-
ing a lower standard requiring “only [that] the re-
quested grand jury materials [be] relevant to the im-
peachment investigation.” Id. at 15a. The court found
that respondent had satisfied that lower “relevance”
standard for obtaining the requested materials here.
See id. at 16a-28a. The court acknowledged that the
House already had impeached the President and the
Senate already had tried and acquitted him, but said its
conclusion that the materials are relevant to an im-
peachment inquiry “remains unchanged” because “if
the grand jury materials reveal new evidence of im-
peachable offenses, the Committee may recommend
new articles of impeachment.” Id. at 17a.

b. Judge Rao dissented. App., infra, 34a-81a. In her
view, Rule 6(e)(3)(E) allows a court only to authorize
disclosure of grand-jury materials; it does not allow a
court to compel disclosure. Id. at 41a-58a. She then
concluded that respondent lacked Article III standing
to obtain an order compelling the Department of Jus-
tice, which maintains custody of the grand-jury records,
to turn over the records. Id. at 58a-81a.

Judge Rao agreed with the panel majority, however,
that impeachment is a “judicial proceeding” within the
meaning of Rule 6(e) on the ground that impeachment
“has always been understood as an exercise of judicial
power.” App., infra, 37a; see id. at 58a n.10. She also
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agreed with the panel majority that respondent could
show a particularized need for the materials here under
a lower and more “flexible” standard applicable to im-
peachment proceedings. Id. at 38a (citation omitted).
Judge Rao nevertheless stated that the case should be
remanded “for the district court to address whether au-
thorization [of disclosure] is still warranted,” given that
the House already had impeached the President and the
Senate already had tried and acquitted him. Id. at 39a.

c. In a brief concurring opinion, Judge Griffith ex-
pressed his disagreement with the dissent’s “distinection
between authorization and compulsion.” App., infra, 31a.

4. On May 20, 2020, this Court stayed the mandate
of the court of appeals pending the filing and disposition
of the government’s petition for a writ of certiorari, as
long as the petition was filed on or before June 1, 2020,
at 5 p.m. Order, No. 19A1035.

REASONS FOR GRANTING THE PETITION

“The grand jury as a public institution serving the
community might suffer if those testifying today knew
that the secrecy of their testimony would be lifted
tomorrow.” United States v. Procter & Gamble Co., 356
U.S. 677, 682 (1958). Accordingly, both Congress and
this Court have made clear that grand-jury secrecy
should not be breached outside the expressly enumer-
ated exceptions in Rule 6(e). One of those exceptions
allows disclosure “preliminarily to or in connection with
a judicial proceeding.” Fed. R. Crim. P. 6(e)(3)(E)@).
None allows disclosure in connection with a Senate im-
peachment trial. Nevertheless, the court of appeals au-
thorized disclosure on the ground that a “judicial pro-
ceeding” extends beyond litigation before judges in
courts to include an impeachment trial by elected legis-
lators in the Senate. That interpretation contradicts
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the plain text of Rule 6(e), raises substantial separation-
of-powers concerns, and is in serious tension with this
Court’s precedents.

First, even respondent does not dispute that the or-
dinary meaning of “judicial proceeding” is a proceeding
before a judge in a court. The other uses of “judicial
proceeding” in Rule 6(e) itself and elsewhere in the Fed-
eral Rules of Criminal Procedure indisputably refer to
court proceedings. And historical practice before the
adoption of Rule 6(e) likewise confirms that the tradi-
tional and limited exceptions to grand-jury secrecy,
which the Rule codified, did not extend to disclosure in
connection with an impeachment proceeding.

Second, the court of appeals’ interpretation gives
rise to substantial separation-of-powers concerns with
the ordinary application of Rule 6(e) to impeachment
proceedings. The Rule’s provision allowing courts to set
time, manner, and other conditions on disclosure would,
if applied to impeachment, ostensibly permit federal
courts to regulate a coordinate Branch’s use of grand-
jury materials, and to enjoin and possibly hold in con-
tempt Members of Congress for violating those condi-
tions. And the requirement that a petitioner seeking a
breach of grand-jury secrecy demonstrate a “particu-
larized need” for the requested materials would, if ap-
plied to impeachment, require federal courts to scruti-
nize specific legal theories of impeachment and to sit as
evidentiary gatekeepers for impeachment proceedings.

None of that would be proper, as the court of
appeals itself correctly recognized. Yet instead of aban-
doning the interpretation of “judicial proceeding” that
gives rise to those problems, the court fashioned an
impeachment-specific disclosure regime. Specifically,
the court held that the time and manner provision of
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Rule 6(e) is inapplicable when grand-jury secrecy is
breached in connection with a Senate impeachment
trial, and it lowered the particularized-need standard to
a virtual rubber stamp, under which either House of
Congress may obtain grand-jury materials simply by
asserting that they might be relevant to a hypothetical
future impeachment. Neither of those efforts to ame-
liorate the separation-of-powers concerns created by
the court’s expansive interpretation of “judicial pro-
ceeding” has any basis in the Rule’s text or usual inter-
pretive principles.

Third, the decision below is in serious tension with
this Court’s precedents. This Court has held that ex-
ceptions to grand-jury secrecy should be construed nar-
rowly. See United States v. Sells Engineering, Inc.,
463 U.S. 418, 425 (1983). It has described the “judicial
proceeding” exception in Rule 6(e) as referring to liti-
gation. Unaited States v. Baggot, 463 U.S. 476, 480
(1983). And it has rejected a mere “relevance” standard
for the particularized-need inquiry. See Sells Engi-
neering, 463 U.S. at 443-444. The court of appeals’ ex-
pansive interpretation of “judicial proceeding” cannot
be reconciled with those precedents.

In light of the national prominence of this grand-jury
investigation, the separation-of-powers concerns raised
by the decision below, and the potential damage that de-
cision could inflict on “the proper functioning of our
grand jury system,” Douglas Oil Co. v. Petrol Stops
Northwest, 441 U.S. 211, 218 (1979), this Court’s review
is warranted.
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A. The Decision Below Is Incorrect

1. Animpeachment trial before a legislative body is not
a “judicial proceeding” under Rule 6(e)

a. “Since the 17th century, grand jury proceedings
have been closed to the public, and records of such pro-
ceedings have been kept from the public eye.” Douglas
0O1l, 441 U.S. at 218 n.9. Rule 6(e) “codifies” that “tra-
ditional rule of grand jury secrecy.” Sells Engineering,
463 U.S. at 425. Rule 6(e)(2) makes clear that non-
witness participants in the grand jury “must not dis-
close a matter occurring before the grand jury”
“[ulnless these rules provide otherwise.” Fed. R. Crim.
P. 6(e)(2)(B). Rule 6(e)(3)(E) enumerates five limited
and carefully defined exceptions to the general rule of
secrecy under which a court may authorize disclosure of
secret grand-jury matters. See Fed. R. Crim. P.
6(e)(3)(E)(i)-(v). The only one at issue here involves
court-authorized disclosure “preliminarily to or in con-
nection with a judicial proceeding.” Fed. R. Crim. P.
6(e)(3)(E)(i). That exception, which Congress directly
enacted, see 1977 Act § 2(a), 91 Stat. 319-320, echoes an
exception contained in the original Rule, see Fed. R.
Crim. P. 6(e) (1946) (disclosure permissible “only when
so directed by the court preliminarily to or in connection
with a judicial proceeding”).

The term “judicial proceeding” in that exception
means a proceeding taking place before a judge in a
court. That is—and always has been—the ordinary
meaning of the term. See Black’s Law Dictionary 1398
(10th ed. 2014) (“[alny court proceeding; any proceeding
initiated to procure an order or decree, whether in law
or in equity”); Black’s Law Dictionary 669 (2d ed. 1910)
(“[a] general term for proceedings relating to, practiced
in, or proceeding from, a court of justice”). Respondent
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has never disputed that the ordinary meaning of “judi-
cial proceeding” means a court proceeding. Treating a
Senate impeachment trial—a proceeding before elected
legislators—as a “judicial proceeding” departs from
that ordinary meaning.

Other textual indicia in Rule 6(e) confirm that “judi-
cial proceeding” in Rule 6(e)(3)(E)(i) carries its ordi-
nary meaning. The only other uses of “judicial proceed-
ing” in Rule 6(e)(3) unambiguously refer to proceedings
in a court. See Fed. R. Crim. P. 6(e)(3)(F) and (G). Sub-
paragraph (G) states that “[i]f the petition to disclose
arises out of a judicial proceeding in another district,
the petitioned court must transfer the petition to the
other court unless the petitioned court can reasonably
determine whether disclosure is proper.” Fed. R. Crim.
P. 6(e)(3)(G); see Fed. R. Crim. P. 6(e)(3)(E) advisory
committee’s note (1983 Amendments) (referring to “the
federal district court where the judicial proceeding
giving rise to the petition is pending” and to “the
grand jury court and judicial proceeding court”). And
subparagraph (F) states that when a court receives a
petition to disclose a grand-jury matter in connection
with a judicial proceeding, “the court must afford a rea-
sonable opportunity to appear and be heard to * * * the
parties to the judicial proceeding.” Fed. R. Crim. P.
6(e)(3)(F)(ii).

As even the court of appeals recognized (App., infra,
13a), those other provisions in Rule 6(e)(3) plainly refer
to court proceedings. Indeed, subparagraphs (F) and
(G) would make little sense if “judicial proceeding” in
those provisions applied to a Senate impeachment trial.
It follows that “judicial proceeding” also refers only to
a court proceeding in subparagraph (E) as well. See
Environmental Defense v. Duke Energy Corp., 549 U.S.
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561, 574 (2007) (describing the “natural presumption
that identical words used in different parts of the same
act are intended to have the same meaning”) (citation
omitted). To be sure, as the court of appeals observed
(App., infra, 13a), the presumption that a term carries
the same meaning throughout a single statute may
“pbreak[] down where Congress uses the same [term] in
a statute in multiple conflicting ways.” Return Mail,
Inc. v. United States Postal Service, 139 S. Ct. 1853,
1865 (2019). But giving “judicial proceeding” its ordi-
nary meaning throughout Rule 6(e) does not create any
such “conflict[].” Ibid. To the contrary, it is the court
of appeals’ insistence that “judicial proceeding” carry
different meanings within Rule 6(e)(3) that “needlessly
produces a contradiction in the statutory text.” Shapiro
v. McManus, 136 S. Ct. 450, 454 (2015).

Other aspects of the Criminal Rules reinforce the or-
dinary meaning of the term “judicial proceeding.” The
only other instance in which that term appears in the
Rules of Criminal Procedure indisputably refers to
courts: “Except as otherwise provided by a statute or
these rules, the court must not permit the taking of pho-
tographs in the courtroom during judicial proceedings
or the broadcasting of judicial proceedings from the
courtroom.” Fed. R. Crim. P. 53. And, of course, that
the dispute here involves an interpretation of a term in
the Federal Rules of Criminal Procedure—a body of
rules that exists solely to govern the conduct of eriminal
proceedings in federal courts—lends further support to
the interpretation of “judicial proceeding” as referring
to a proceeding before a court.

Consistent with the term’s ordinary meaning, this
Court likewise has described “judicial proceeding” in
Rule 6(e)(3) as referring to litigation. In Baggot, supra,
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the Court held that disclosure of grand-jury materials
was “not appropriate for use in an IRS audit of civil tax
liability” under the judicial-proceeding exception in
Rule 6(e)(3)(E)(i), in part “because the purpose of the
audit is not to prepare for or conduct litigation.” 463 U.S.
at 480; see 1btd. (“[T]he Rule contemplates only uses re-
lated fairly directly to some identifiable litigation, pend-
ing or anticipated.”). Although Baggot did not expressly
address the question whether a “judicial proceeding”
could include a Senate impeachment trial, see id. at 479
n.2, the Court’s reasoning in that case is inconsistent
with the court of appeals’ decision here. An impeach-
ment trial is not aimed at preparing for or conducting
litigation. To the contrary, the Senate’s exercise of its
“sole Power to try all Impeachments,” U.S. Const. Art.
I, § 8, Cl. 6, generally is not subject to judicial review at
all. Cf. Nixon v. United States, 506 U.S. 224, 235 (1993).

The court of appeals reasoned that “[t]he constitu-
tional text confirms that a Senate impeachment trial is
a judicial proceeding” because the Framers “under-
stood impeachment to involve the exercise of judicial
power.” App., infra, 12a-13a. There is good reason to
doubt that view. Cf. U.S. Const. Art. III, § 1 (vesting
all of “[t]he judicial Power of the United States” in the
courts); Nixon, 506 U.S. at 229 (rejecting the contention
that a Senate impeachment trial “must be in the nature
of a judicial trial”). Regardless, the question here is not
whether a Senate impeachment trial can in some gen-
eral sense be described as “judicial” because it shares
some features with the exercise of judicial power. Ra-
ther, the question is whether a Senate impeachment
trial is a “judicial proceeding” in the specific sense of
that term as it appears in the Federal Rules of Criminal



15

Procedure, and in Rule 6(e)(3)(E)(i) in particular. The
court thus asked and answered the wrong question.

The court of appeals also thought that “judicial pro-
ceeding” in Rule 6(e)(3) should be “interpreted broadly.”
App., infra, 13a. But this Court has made clear that ex-
ceptions to grand-jury secrecy must be interpreted nar-
rowly. In Sells Engineering, for example, this Court
held that the authorization in Rule 6(e)(3)(A)(@) for dis-
closure of grand-jury materials to an “attorney for the
Government” does not authorize disclosure to an attor-
ney in the Department of Justice’s Civil Division, but
instead is limited to “those attorneys who conduct
the criminal matters to which the materials pertain.”
463 U.S. at 427. The Court explained that its narrow
interpretation of the term “attorney for the Govern-
ment” in the Rule was warranted because “[i]n the ab-
sence of a clear indication in a statute or Rule, we must
always be reluctant to conclude that a breach of [grand-
jury] secrecy has been authorized.” Id. at 425. Here,
the court of appeals upheld disclosure without identify-
ing any statute or rule related to grand-jury practice
that even refers to impeachments, much less one that
“clear[ly] indicat[es]” that a court may authorize a
breach of grand-jury secrecy in connection with an im-
peachment. Ibid.

b. Historical practice confirms that the term “judi-
cial proceeding” in Rule 6(e) carries its ordinary mean-
ing. Before the advent of Rule 6(e), courts authorized
the disclosure of secret grand-jury materials only in rel-
atively limited circumstances, all of which related to or-
dinary court proceedings. This Court, for example, ap-
proved the disclosure of grand-jury testimony to re-
fresh the recollection of witnesses at trial, see United
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 233-234
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(1940), and courts of appeals asserted the authority to
pierce grand-jury secrecy where there was a basis to set
aside an indictment because of misconduct before the
grand jury, see, e.g., Schmadt v. United States, 115 F.2d
394, 395-396 (6th Cir. 1940); Murdick v. United States,
15 F.2d 965, 968 (8th Cir. 1926), cert. denied, 274 U.S.
752 (1927); Atwell v. United States, 162 F. 97, 100-101
(4th Cir. 1908). When Rule 6(e) “codifie[d] the tradi-
tional rule of grand jury secrecy” in 1946, Sells Engi-
neering, 463 U.S. at 425, it codified those limited excep-
tions, creating an express authorization for district
courts to disclose grand-jury matters “preliminarily to
or in connection with a judicial proceeding or * * * at
the request of the defendant upon a showing that
grounds may exist for a motion to dismiss the indict-
ment because of matters occurring before the grand
jury.” Fed. R. Crim. P. 6(e) (1946).

The Advisory Committee notes accompanying the
Rule accordingly explained that Rule 6(e) “continues
the traditional practice of secrecy on the part of mem-
bers of the grand jury, except when the court permits a
disclosure.” Fed. R. Crim. P. 6(e) advisory committee’s
note (1944 Adoption). The only cases those notes cite as
examples involved attempts to lift grand-jury secrecy in
connection with proceedings occurring before judges in
courts. See ibid. (citing Schmidt, supra; Atwell, supra,
and United States v. American Medical Association,
26 F. Supp. 429 (D.D.C. 1939)). The historical practice
predating Rule 6(e)’s adoption on which the Advisory
Committee expressly relied thus confirms that the term
“judicial proceeding” does not extend to an impeach-
ment trial before elected legislators.
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The court of appeals’ reliance (App., infra, 14a) on a
history of Congress’s having “obtained grand jury ma-
terial to investigate allegations of election fraud or mis-
conduct by Members of Congress” was misplaced. As
the court itself acknowledged (ibid.), nearly all of the
examples that predate the adoption of Rule 6(e) did not
involve impeachment proceedings. Accordingly, they
do not suggest that the “judicial proceeding” exception
to grand-jury secrecy extends to impeachments. And
the only pre-Rule example the court of appeals identi-
fied as involving an impeachment investigation—in
which the House Judiciary Committee obtained certain
grand-jury materials in connection with the possible im-
peachment of two federal judges in 1945—did not in-
volve a “court-ordered disclosure” at all. Id. at 56a
(Rao, J., dissenting) (citation omitted). Likewise, the
court’s oblique reference (id. at 14a) to an 1811 incident
“did not involve compulsory process, judicial involve-
ment of any sort, or even secret grand jury materials.”
Id. at 57a n.9 (Rao, J., dissenting).

The court of appeals’ reliance (App., infra, 14a-15a)
on historical examples postdating the adoption of Rule
6(e) was similarly misplaced. To the extent the court of
appeals relied on lower court decisions authorizing dis-
closure of grand-jury matters under the “judicial pro-
ceeding” exception in contexts “outside of Article III
court proceedings,” Id. at 13a, this Court has not en-
dorsed those rulings, see Baggot, 463 U.S. at 479 n.2,
and in any event they do not support the decision below.

For example, the court of appeals referred to author-
ization of disclosure in “administrative proceedings be-
fore the United States Tax Court.” App., infra, 13a.
But a tax court proceeding is a proceeding in an entity
that Congress—which enacted the relevant text of Rule
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6(e)—expressly designated a “court,” 26 U.S.C. 7441,
that is constitutionally treated as a court for some pur-
poses, see Freytag v. Commaissioner, 501 U.S. 868, 890
(1991); and whose decisions are subject to judicial re-
view by an Article 111 court, 26 U.S.C. 7482(a)(1). None
of those is true of the Senate or an impeachment trial in
that chamber.

Likewise, lower-court decisions involving adminis-
trative proceedings other than those in tax court, cf.
App., infra, 13a, authorized disclosure of grand-jury
matters on the ground that such proceedings are pre-
liminary to an eventual judicial proceeding because
they are subject to judicial review—not on the ground
that they are judicial proceedings in their own right.
See In re Special February 1971 Grand Jury, 490 F.2d
894, 897 (7th Cir. 1973) (“The statutory scheme involved
here plainly contemplates judicial review of the board’s
findings, and we must therefore conclude * * * that the
police board hearing is ‘preliminary’ to judicial re-
view.”); see also Bradley v. Fairfax, 634 F.2d 1126, 1129
(8th Cir. 1980) (observing that “revocation hearings are
not judicial proceedings” and so “disclosure under Rule
6(e)(3)[] can only rest on the attenuated reasoning that
a parole revocation hearing is ‘preliminary to’ a judicial
proceeding”) (citation omitted). A Senate impeachment
proceeding obviously is not preliminary to an eventual
court proceeding. See Nixon, 506 U.S. at 235.

Finally, to the extent the court of appeals relied on
post-Rule cases involving impeachment, those lower-
court cases are of questionable probative value because
in each instance the Department of Justice supported
disclosure of the requested materials. The government
has reconsidered its position on that question, however,
in light of the plain text of Rule 6(e) and the serious
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separation-of-powers concerns implicated by the court
of appeals’ contrary interpretation, as described below.
And in any event, because Congress has not authorized
courts to disclose grand-jury materials in connection
with impeachment proceedings, no amount of prior mis-
taken Executive Branch acquiescence in such disclosure
can overcome that lack of authorization.

2. The court of appeals’ interpretation would create
substantial constitutional difficulties with the ordi-
nary application of Rule 6(e)

Interpreting the “judicial proceeding” exception to
grand-jury secrecy in Rule 6(e)(3)(E)@i) as including a
Senate impeachment trial also would create substantial
constitutional difficulties. The court of appeals improp-
erly attempted to avoid those difficulties by adopting an
impeachment-specific disclosure regime that departs
from how the Rule ordinarily applies.

a. Rule 6(e) recognizes the importance of grand-jury
secrecy, and reflects Congress’s “judgment that not
every beneficial purpose, or even every valid govern-
mental purpose, is an appropriate reason for breaching
grand jury secrecy.” Baggot, 463 U.S. at 480. To that
end, a critical feature of Rule 6(e) is that when a district
court authorizes disclosure of grand-jury matters, it
generally does so “at a time, in a manner, and subject to
any other conditions that it directs.” Fed. R. Crim. P.
6(e)(3)(E). In Douglas Oil, for example, the district
court authorized a disclosure of grand-jury materials
subject to multiple conditions: that they be available
“‘only to counsel’”; that they be used “‘solely for the
purpose of impeaching’” or “‘refreshing the recollec-
tion’” of witnesses; that counsel must not “further re-
produc[e]” the materials; and that counsel must return
the materials to the government “‘upon completion of
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the purposes authorized’” by the distriet court’s order.
441 U.S. at 217. This Court endorsed that approach,
emphasizing that “if disclosure is ordered, the court
may include protective limitations on the use of the dis-
closed material.” Id. at 223. The authority to impose
such conditions—enforceable by contempt, see Fed. R.
Crim. P. 6(e)(7)—is essential for a district court to en-
sure that grand-jury secrecy is lifted only “discretely
and limitedly,” Procter & Gamble, 356 U.S. at 683.

A federal court is likely powerless, however, to im-
pose such conditions on Members of Congress—much
less to enforce them by contempt. As the D.C. Circuit
has explained, “the separation of powers, including the
Speech or Debate Clause, bars [a] court from ordering
a congressional committee to return, destroy, or refrain
from publishing” information that has come into its pos-
session. Senate Permanent Subcommittee on Investi-
gations v. Ferrer, 856 F.3d 1080, 1086 (D.C. Cir. 2017).
Accordingly, although this Court has never decided the
question, it is, at a minimum, constitutionally doubtful
whether a federal court could impose on the Represent-
atives or Senators involved in an impeachment proceed-
ing any of the “protective limitations on the use of the
disclosed material” that this Court contemplated in
Douglas Oil. 441 U.S. at 223. Notably, respondent has
never claimed otherwise.

That one of the express tools for protecting grand-
jury secrecy in Rule 6(e)(3)(E) likely would be unconsti-
tutional as applied to impeachment proceedings is, by
itself, a strong reason to doubt that such a congressional
proceeding is a “judicial proceeding” as that term is
used in the Rule. Cf. Jennings v. Rodriguez, 138 S. Ct.
830, 842 (2018) (“When ‘a serious doubt’ is raised about



21

the constitutionality of an act of Congress, ‘it is a cardi-
nal principle that this Court will first ascertain whether
a construction of the statute is fairly possible by which
the question may be avoided.””) (citation omitted). The
court of appeals itself acknowledged (App., infra, 23a)
that “courts lack authority to restrict the House’s use of
the materials or withdraw them if improvidently issued
or disseminated,” but ignored that its interpretation
created rather than avoided that serious constitutional
problem.

b. The court of appeals’ interpretation of “judicial
proceeding” as including a Senate impeachment trial
creates yet another threat to the separation of powers:
applying Rule 6(e) in the ordinary manner would re-
quire federal courts to scrutinize particular theories of
impeachment and weigh the significance of particular
evidence under those theories. But doing so would be
in considerable tension with the House’s “sole Power of
Impeachment” and the Senate’s “sole Power to try all
Impeachments.” U.S. Const. Art. I, § 2, CL. 5 and § 3,
Cl. 6; see Nixon, 506 U.S. at 235.

As this Court has explained in Procter & Gamble and
other cases, even when Rule 6(e) permits a court to au-
thorize disclosure of grand-jury matters, only those
matters for which the petitioner has demonstrated a
“particularized need” may be disclosed. 356 U.S. at 683,;
see Illinois v. Abbott & Associates, Inc., 460 U.S. 557,
567 & n.14 (1983). In drafting the relevant text of Rule
6(e) in 1977, see 1977 Act § 2(a), 91 Stat. 319-320, the
Senate Judiciary Committee expressly identified
Procter & Gamble as one of the “prevailing court deci-
sions” setting forth the requirements for disclosure that
it wished to codify. S. Rep. No. 354, 95th Cong., 1st
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Sess. 8 & n.13 (1977). The particularized-need require-
ment applies to all petitions for disclosure under Rule
6(e)(3)(E), including requests for disclosure in connec-
tion with a judicial proceeding under Rule 6(e)(3)(E)(@).
See, e.g., Douglas Oil, 441 U.S. at 222.

To demonstrate a particularized need, parties seek-
ing disclosure “must show that the material they seek is
needed to avoid a possible injustice in another judicial
proceeding, that the need for disclosure is greater than
the need for continued secrecy, and that their request
is structured to cover only material so needed.” Doug-
las O1l, 441 U.S. at 222; see Procter & Gamble, 356 U.S.
at 682 (petitioning party must show with “particularity”
that “there is a compelling necessity” for the requested
grand-jury records). This Court has explained that the
inquiry required by the particularized-need analysis
“cannot even be made without consideration of the par-
ticulars of the judicial proceeding with respect to which
disclosure is sought.” Baggot, 463 U.S. at 480 n.4. Ac-
cordingly, district courts facing requests for disclosure
must carefully scrutinize the relationship between the
legal claims in the “judicial proceeding” and the grand-
jury materials sought. In Douglas O1l, for example, the
Court explained that the district court, in assessing par-
ticularized need, was required to assess the “contours
of the conspiracy respondents sought to prove in their
civil actions” to weigh the claimed need for the grand-
jury information against the strong public interest in
grand-jury secrecy. 441 U.S. at 229.

By insisting that a Senate impeachment trial quali-
fies as a “judicial proceeding” under Rule 6(e), the court
of appeals’ interpretation would require federal courts
to tread on perilous ground. Nothing in Rule 6(e) dis-
tinguishes between types of judicial proceedings; a
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House committee seeking disclosure of grand-jury ma-
terials in connection with a Senate impeachment trial
should therefore have to demonstrate a particularized
need for the materials no less than would other petition-
ers seeking disclosure in connection with “garden-
variety civil actions or criminal prosecutions.” Baggot,
463 U.S. at 479 n.2. Accordingly, the petitioned court
presumably would need to examine the “contours” of
the particular theories of impeachment being consid-
ered by the House or one of its committees, and then
make a determination about the degree of materiality of
the grand-jury records—granting access to what the
House truly needs, but withholding portions that would
be useful only as “general discovery.” Douglas Oil, 441
U.S. at 229. The court would need to undertake the
same analysis if the Senate or one of its committees
sought disclosure of grand-jury records in connection
with an ongoing impeachment trial as well.

It is unclear on what proper basis a federal court
could make those assessments in the context of a pro-
ceeding that the Constitution commits exclusively to the
Legislative Branch. Cf. Nixon, 506 U.S. at 235. Indeed,
such assessments would appear to require courts to
pass judgment on the legal sufficiency of a particular
impeachment theory or to second-guess the House or
Senate’s respective assessments of materiality—just as
courts do when assessing petitions for disclosure of
grand-jury matters in connection with garden-variety
civil and criminal proceedings. The constitutional haz-
ards inherent in such an approach are obvious—and are
a necessary consequence of the court of appeals’ insist-
ence that “judicial proceeding” in Rule 6(e)(3)(E)()
must include a Senate impeachment trial, contrary to
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that term’s ordinary meaning. Nor could that conse-
quence be avoided by transferring the petition to the
Senate to decide for itself—as Rule 6(e)(3)(G) contem-
plates when the judicial proceeding occurs in some
“other court”—precisely because that provision is inap-
plicable to congressional impeachment trials.

Rather than reconsidering its interpretation of “ju-
dicial proceeding” in the face of the serious constitu-
tional difficulties its interpretation would create, the
court of appeals crafted a lower particularized-need
standard under Rule 6(e) specific to impeachment. See
App., infra, 19a-20a. Under that standard, as long as a
congressional committee represents that it is engaged
in an impeachment inquiry, a district court should
“hand off all relevant materials” without significant fur-
ther consideration. Id. at 19a. That approach, the court
of appeals concluded, would “avoid[] the potentially
problematic second-guessing of Congress’s need for ev-
idence that is relevant to its impeachment inquiry.” Id.
at 20a.

The court of appeals’ attempt to avoid those consti-
tutional problems comes at the expense of this Court’s
precedents. Although this Court stated in Sells Engi-
neering that the particularized-need standard is “flexi-
ble” and “adaptable to different circumstances,” that
statement was in the context of explaining that a court
may properly consider the “risk of further leakage or
improper use” in determining whether to authorize dis-
closure. 463 U.S. at 445; see ibid. (observing that “dis-
closure to Justice Department attorneys poses less risk
of further leakage or improper use than would disclo-
sure to private parties or the general public”). This
Court was not suggesting that a lower court may water



25

down the particularized-need standard to one requiring
merely a showing of “relevance.”

To the contrary, this Court repeatedly has rejected
a mere “relevance” standard for disclosure of grand-
jury records—including when governmental parties
seek disclosure for law-enforcement purposes. FE.g.,
Sells Engineering, 463 U.S. at 443-444 (stating that the
Executive Branch’s “‘responsibility to protect the pub-
lic weal’” does not justify a rule making disclosure “per-
missible if the grand jury materials are ‘relevant,”” as
that would be “a virtual rubber stamp for the Govern-
ment’s assertion that it desires disclosure”) (citations
omitted); Abbott & Associates, 460 U.S. at 568 (holding
that a State could not demonstrate a particularized need
for material “merely by alleging that the materials were
relevant to an actual or potential” action). The court of
appeals neither explained how its diluted “relevance”
standard is consistent with this Court’s precedents nor
provided a textual basis in the Rule for crafting that im-
peachment-specific standard. Cf. Clark v. Martinez,
543 U.S. 371, 382 (2005) (observing that a statute must
be interpreted consistently across all applications, and
cannot be “a chameleon, its meaning subject to change
depending on the presence or absence of constitutional
concerns in each individual case”).

Finally, the court of appeals’ conclusion that the re-
quested materials were relevant to an ongoing House
impeachment inquiry—despite the House’s already
having impeached the President and the Senate’s al-
ready having tried and acquitted him—was particularly
misguided. See App., infra, 17a. Although the court
correctly observed that “the Committee may recom-
mend new articles of impeachment,” it did not explain
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how respondent had met its burden to show a particu-
larized need for the requested materials in connection
with any potential second impeachment, save for the
circular observation that “if the grand jury materials
reveal new evidence of impeachable offenses,” they
would be relevant to those “new articles of impeach-
ment.” Ibid.

That rationale would allow a district court to author-
ize breaching grand-jury secrecy “preliminarily to” a
future impeachment proceeding whose probability of
occurring is, as here, far too attenuated to satisfy Rule
6(e)(3)(E). Indeed, as a practical matter, it would
amount to “a virtual rubber stamp.” Sells Engineering,
463 U.S. at 444. As this Court explained in Baggot, “the
Rule contemplates only uses [of grand-jury records] re-
lated fairly directly to some identifiable litigation, pend-
ing or anticipated. Thus, it is not enough to show that
some litigation may emerge from the matter in which
the material is to be used, or even that litigation is fac-
tually likely to emerge.” 463 U.S. at 480. That is yet
another reason the court of appeals erred in affirming
the distriet court’s disclosure order here.

B. The Decision Below Warrants This Court’s Review

The court of appeals’ decision involves an “important
question of federal law that has not been, but should be,
settled by this Court.” Sup. Ct. R. 10(c). This Court has
explained that “the indispensable secrecy of grand jury
proceedings [is] as important for the protection of the
innocent as for the pursuit of the guilty.” United States
v.Johnson, 319 U.S. 503, 513 (1943). Absent assurances
of secrecy, “many prospective witnesses would be hesi-
tant to come forward voluntarily,” and those who do
come forward “would be less likely to testify fully and
frankly.” Douglas Oil, 441 U.S. at 219. Targets of the



27

proceeding might “try to influence individual grand ju-
rors.” Ibid. And “persons who are accused but exoner-
ated by the grand jury” could be “held up to public rid-
icule.” Ibid. “The grand jury as a public institution
serving the community might suffer if those testifying
today knew that the secrecy of their testimony would be
lifted tomorrow.” Procter & Gamble, 356 U.S. at 682.
“For all of these reasons, courts have been reluctant to
lift unnecessarily the veil of secrecy from the grand
jury.” Douglas O1l, 441 U.S. at 219. Allowing that se-
crecy to be breached too easily would be “destructive of
the workings of our grand jury system” and “hostile to
its historic status.” Johnson, 319 U.S. at 513. By au-
thorizing a breach of grand-jury secrecy under a low-
ered “relevance” standard and without any time, man-
ner, or other conditions on subsequent use of the mate-
rials, the decision below thus threatens to undermine
“the proper functioning of our grand jury system.”
Douglas Oil, 441 U.S. at 218. Moreover, as explained
above, it does so in contravention of the text of Rule
6(e), historical practice before the Rule’s adoption, and
important separation-of-powers principles.

The decision below is also in significant tension with
this Court’s precedents. Although neither this Court
nor another court of appeals has directly addressed
whether a court may authorize a breach of grand-jury
secrecy in connection with an impeachment trial under
the “judicial proceeding” exception in Rule 6(e), cf. Bag-
got, 463 U.S. at 479 n.2, this Court has described “judi-
cial proceeding” in the Rule as referring to “some iden-
tifiable litigation,” 1d. at 480 (emphasis added), and has
emphasized that “[i]n the absence of a clear indication
in a statute or Rule, we must always be reluctant to con-
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clude that a breach of [grand-jury] secrecy has been au-
thorized,” Sells Engineering, 463 U.S. at 425. The court
of appeals’ expansive definition of “judicial proceeding”
is difficult to reconcile with those statements. And that
court’s attempts to ameliorate the serious separation-
of-powers concerns created by its definition not only
lack a basis in the Rule’s text, but contravene this
Court’s repeated holdings that reject a lower “rele-
van[ce]” standard under the particularized-need in-
quiry. Id. at 444; Abbott & Associates, 460 U.S. at 568.

To be sure, impeachments occur somewhat infre-
quently. But given the visibility and importance of im-
peachment to the Nation and our constitutional scheme,
neither the relative rarity of impeachment nor the lack
of a circuit conflict on the question presented lessens
the need for this Court’s review, especially given the
substantial separation-of-powers concerns that the
court of appeals’ decision raises. See, e.g., Trump v.
Mazars USA, LLP, 140 S. Ct. 660 (2019) (No. 19-715)
(granting certiorari). Indeed, protecting grand-jury se-
crecy is all the more important in high-profile investi-
gations like impeachments, when the need for “prospec-
tive witnesses * * * to come forward voluntarily” and
“testify fully and frankly” is at its greatest, and which
serve as the most visible reminders to the public that
the government and the courts will “safeguard[] the
confidentiality of grand jury proceedings” in all cases.
Douglas 0O1l, 441 U.S. at 219. And it would be prudent
for the Court to resolve this important question now, so
that the issue need not be litigated on an emergency ba-
sis in the midst of some future impeachment proceed-
ing.

Finally, this Court should resolve the question itself
rather than relying on the Criminal Rules Committee.
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Although determining the permissible exceptions to
grand-jury secrecy under Rule 6(e) ordinarily would be
best left to the committee, that course is not warranted
when, as here, a court reads the text of the Rule in a
way that either raises substantial separation-of-powers
concerns or, in an attempt to avoid those concerns, re-
quires rewriting or disregarding other aspects of the
Rule’s text and operation. Under those circumstances,
resolution of the issue is more appropriately under-
taken by this Court.

CONCLUSION
The petition for a writ of certiorari should be granted.
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IN RE: APPLICATION OF THE COMMITTEE ON THE
JUDICIARY, U.S. HOUSE OF REPRESENTATIVES,
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Appeal from the United States District Court
for the District of Columbia
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Before: ROGERS, GRIFFITH, and RaAo, Circuit
Judges.

Opinion for the Court by Circuit Judge ROGERS.
Concurring opinion by Circuit Judge GRIFFITH.
Dissenting opinion by Circuit Judge RAO.
ROGERS, Circuit Judge:

(1a)
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Article I of the United States Constitution provides
that the House of Representatives “shall have the
sole Power of Impeachment.” U.S. CONST. art. I,
§ 2, cl. 5. Further, the Senate “shall have the sole
Power to try all Impeachments.” Id. § 3, cl. 6.

The Committee on the Judiciary of the U.S. House of
Representatives seeks to obtain the redacted grand jury
materials referenced in the Special Counsel’s Report in
connection with its impeachment investigation of Presi-
dent Donald J. Trump. The district court authorized
the disclosure of these grand jury materials pursuant to
the “judicial proceeding” exception in Federal Rule of
Criminal Procedure 6(e)(3)(E)(i). For the following
reasons, because that exception encompasses impeach-
ment proceedings and the Committee has established a
“particularized need” for the grand jury materials, the
Order of the district court is affirmed.

I

In May 2017, Deputy U.S. Attorney General Rod
Rosenstein appointed Robert S. Mueller, I1I, as Special
Counsel to investigate Russian interference in the 2016
presidential election, including any links or coordination
between the Russian government and individuals asso-
ciated with President Trump’s election campaign. As
part of this investigation, a grand jury sitting in the Dis-
trict of Columbia “issued more than 2,800 subpoenas”
and almost 80 witnesses testified before the grand jury.
Special Counsel Robert S. Mueller, III, Report on the
Investigation into Russian Interference in the 2016
Presidential Election, Vol. I at 13 (March 2019) (“The
Mueller Report”). In addition, the Special Counsel’s
Office interviewed “approximately 500 witnesses” under
oath, id., including members of the Administration.
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On March 22, 2019, the Special Counsel submitted his
confidential two-volume report to the Attorney General
pursuant to 28 C.F.R. § 600.8(c). Volume I summarizes
Russian interference in the 2016 presidential election
and describes the “numerous links between the Russian
government and the Trump Campaign.” Vol. I at 1-3.
Nevertheless, the Special Counsel concluded that “the
investigation did not establish that members of the
Trump Campaign conspired or coordinated with the
Russian government in its election interference activi-
ties.” Id. at 2. Volume II outlines the Special Coun-
sel’s examination of whether the President obstructed
justice in connection with the Russia-related investiga-
tions. The Special Counsel declined to exonerate the
President. Citing to an opinion issued by the Office of
Legal Counsel, the Special Counsel stated that indicting
or criminally prosecuting a sitting President would vio-
late the separation of powers. Notably, for purposes of
the Committee’s need for the redacted grand jury mate-
rials, the Special Counsel stated that a federal indict-
ment would “potentially preempt constitutional pro-
cesses for addressing presidential misconduct.” Vol.
IT at 1 (citing U.S. CONST. art. I, § 2, cl. 5; § 3, cl. 6).

The Attorney General released a public version of the
Mueller Report in April 2019, with redactions for grand
jury materials, and other information that he deter-
mined could compromise ongoing intelligence or law en-
forcement activities, harm ongoing criminal matters, or
unduly infringe upon the personal privacy interests of
peripheral third parties. Letter from Attorney Gen-
eral Barr to Senate Judiciary Chairman Graham and
Ranking Member Feinstein, and House Judiciary
Chairman Nadler and Ranking Member Collins (Apr.
18, 2019). The Assistant Attorney General wrote the
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Committee that certain members of Congress, including
the Chairman and Ranking Members of the House Ju-
diciary Committee, could review an unredacted version
of the Report, except for redactions relating to grand
jury information, which the Attorney General claimed
he was prohibited from disclosing to Congress by law
citing Rule 6(e). Letter from Assistant Attorney Gen-
eral Boyd to Senate Judiciary Chairman Graham and
House Judiciary Chairman Nadler (Apr. 18, 2019).

In October 2019, the House of Representatives
passed House Resolution 660, which directed six com-
mittees, including the House Judiciary Committee and
the House Intelligence Committee, to continue their on-
going impeachment investigations. H. Res. 660, 116th
Cong. (2019). On December 18, 2019, the full House
adopted two Articles of Impeachment against President
Trump. H. Res. 755, 116th Cong. (2019). The first
Article of Impeachment, “Abuse of Power,” alleges that
President Trump “solicited the interference of a foreign
government, Ukraine, in the [upcoming] 2020 United
States Presidential election.” Id. at 1. The second
Article, “Obstruction of Congress,” alleges that Presi-
dent Trump “directed the unprecedented, categorical,
and indiscriminate defiance of subpoenas issued by the
House of Representatives.” Id. at 2.

The House Judiciary Committee’s Report on the Im-
peachment of President Trump asserts that the conduct
described by these Articles is consistent with the Presi-
dent’s “inviting and welcoming Russian interference in
the 2016 United States Presidential election,” H. Rep.
No. 116-346, at 127 (2019), and the President’s “en-
deavor to impede the Special Counsel’s investigation
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into Russian interference ... as well as [his] sus-
tained efforts to obstruct the Special Counsel after
learning that he was under investigation for obstruction
of justice,” 1d. at 159-60. The Committee Report also
makes clear that although two Articles of Impeachment
have been approved, the Committee’s impeachment in-
vestigation related to the Mueller Report is ongoing.
Id. at 159 n.928; see also Appellee’s Supp. Br. 17 (Dec.
23, 2019); Oral Arg. Tr. at 59-60 (Jan. 3, 2020).

On July 26, 2019, the House Judiciary Committee
filed an application for an order authorizing the release
of certain grand jury materials related to the Mueller
Report pursuant to Rule 6(e)(3)(E)(i). The Committee
requested three categories of grand jury materials: (1)
all portions of the Mueller Report that were redacted
pursuant to Rule 6(e); (2) any portions of grand jury
transcripts or exhibits referenced in those redactions;
and (3) any underlying grand jury testimony and exhib-
its that relate directly to certain individuals and events
described in the Mueller Report. The Committee pro-
posed a “focused and staged disclosure” of the first two
categories of material, to be followed as necessary by
disclosure of the third category. In re App. of Comm.
on Judiciary, U.S. House of Representatives, for an Or-
der Authorizing Release of Certain Grand Jury Mate-
rials (“App. for Mueller Report Grand Jury Materi-
als”), 2019 WL 5485221, at *33 (D.D.C. Oct. 25, 2019)
(internal quotation marks and citation omitted). The
Department of Justice, which is the custodian of the
grand jury records, see Rule 6(e)(1), opposed the appli-
cation and submitted an ex parte declaration disclosing
the contents of the Rule 6(e) redactions in Volume II and
Appendix C of the Mueller Report for the district court
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to review in camera. The record indicates that the dis-
trict court reviewed this declaration but that the district
court did not receive or review any of the grand jury ma-
terials redacted in Volume I of the Report, nor any of
the grand jury transcripts or exhibits referenced in
these redactions.

On October 25, 2019, the distriet court granted the
Committee’s application. The distriet court concluded
that a Senate impeachment trial is a “judicial proceed-
ing” under Rule 6(e). App. for Mueller Report Grand
Jury Materials, 2019 WL 5485221, at *11. The court
noted that “historical practice, the Federalist Papers,
the text of the Constitution, and Supreme Court prece-
dent all make clear” that “impeachment trials are judi-
cial in nature and constitute judicial proceedings.” Id.
at *14; see also 1d. at *14-19. The court further ex-
plained that, in any event, it was bound by circuit prec-
edent to conclude that an impeachment trial is a “judi-
cial proceeding,” citing Haldeman v. Sirica, 501 F.2d
714 (D.C. Cir. 1974) (en banc) and McKeeverv. Barr, 920
F.3d 842 (D.C. Cir. 2019). App. for Mueller Report
Grand Jury Materials, 2019 WL 5485221, at *19. The
district court also found that the Committee established
a “particularized need” because the Committee’s com-
pelling need for the requested material to “investigate
fully” and “to reach a final determination about conduct
by the President described in the Mueller Report,” ud.
at *35, outweighs any remaining grand jury secrecy in-
terests, id. at *37-38, and the requested disclosure was
tailored to this need, id. at *38.

The district court therefore authorized the disclosure
of the first two categories of requested grand jury infor-
mation: all portions of the Mueller Report redacted
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pursuant to Rule 6(e) and any portions of grand jury
transcripts or exhibits referenced in those redactions.
Id. The court ordered the Department to provide these
materials to the Committee by October 30, 2019. Id.
The court also stated that the Committee could file ad-
ditional requests articulating its particularized need for
the third category of grand jury materials requested in
its initial application. Id.

The Department appealed and sought a stay pending
appeal from the district court and from this court. The
district court denied a stay pending appeal. This court
entered an administrative stay on October 29, 2019, held
oral argument on the stay motion on November 18, 2019,
and then extended the administrative stay setting the
case for expedited briefing and oral argument on the
merits on January 3, 2020.

II.

The Committee asks this court to interpret and apply
Rule 6(e)—which is “a familiar judicial exercise.” Zi-
votofsky ex rel. Zivotofsky v. Clinton, 566 U.S. 189, 196
(2012). Rule 6(e) codifies the “long-established policy”
of maintaining grand jury secrecy. United States v.
Procter & Gamble Co., 356 U.S. 677, 681 (1958). Rule
6(e)(2)(B) provides that “a matter occurring before the
grand jury” must not be disclosed by grand jurors, in-
terpreters, court reporters, government attorneys, or
other persons specifically listed in the Rule. Although
Rule 6(e) “makes quite clear that disclosure of matters
occurring before the grand jury is the exception and not
the rule,” the Rule “sets forth in precise terms to whom,
under what circumstances and on what conditions grand
jury information may be disclosed.” McKeever, 920
F.3d at 844 (quoting Fund for Constitutional Gov'’t v.
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Nat’l Archives & Records Serv., 656 F.2d 856, 868 (D.C.
Cir. 1981)), cert. denied, 2020 WL 283746 (Jan. 21, 2020).
Rule 6(e)(3)(E) provides a list of “exceptions” to grand
jury secrecy, including five circumstances in which a
“court may authorize disclosure . .. ofagrand-jury
matter.” As relevant here, Rule 6(e)(3)(E)(i) permits a
court to authorize disclosure “preliminarily to or in con-
nection with a judicial proceeding,” where the person
seeking disclosure has shown a “particularized need” for
the requested grand jury materials, United States v.
Sells Engineering, Inc., 463 U.S. 418, 443 (1983).

The grand jury functions to a large degree at “arm’s
length” from the judicial branch, United States v. Wil-
liams, 504 U.S. 36, 47 (1992), but it operates under the
auspices of the district court in which it is convened, see
Rule 6(a); 28 U.S.C. § 1861 et seq., and “depend[s] on the
judiciary in its role as an investigative body,” United
States v. Seals, 130 F.3d 451, 457 (D.C. Cir. 1997). The
district court has supervisory jurisdiction over the
grand jury. Morrison v. Olson, 487 U.S. 654, 681 n.20
(1988). Although the district court’s authority over the
grand jury is limited, Williams, 504 U.S. at 47-50, courts
may exercise control over the grand jury in several sig-
nificant respects, including the power to summon and
empanel the grand jury and the power to discharge the
grand jury, Rule 6(a), (g). Courts also may control ac-
cess to the records of a grand jury investigation con-
ducted under the court’s auspices. As noted, Rule 6(e)
codifies and defines that authority and prescribes the
procedures for its exercise. The Committee’s Rule
6(e)(3)(E)(i) application asks the district court to exer-
cise its continuing supervisory jurisdiction concerning
the grand jury to authorize and order the release of
grand jury records.
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Numerous courts have recognized that grand jury
records are court records. Carlson v. United States,
837 F.3d 753, 758-59 (7th Cir. 2016); Standley v. Dep’t of
Justice, 85 F.2d 216, 218 (9th Cir. 1987); In re Grand
Jury Investigation of Cuisinarts, Inc., 665 F.2d 24, 31
(2d Cir. 1981); United States v. Penrod, 609 F.2d 1092,
1097 (4th Cir. 1979). “The grand jury minutes and
transcripts are not the property of the Government’s at-
torneys, agents or investigators. . .. Instead those
documents are records of the court.” Procter & Gam-
ble Co., 356 U.S. at 684-85 (Whittaker, J., concurring).
But even where doubt is expressed whether grand jury
records are judicial records, Rule 6(e)(3)(E) vests courts
with control over the disclosure of these records and
courts exercise this control “by ordering ‘an attorney for
the government’ who holds the records to disclose the
materials,” McKeever, 920 F.3d at 848 and id. (quoting
Rule 6(e)(1)).

Although the grand jury “has not been textually as-
signed ... to any of the branches,” Williams, 504
U.S. at 47, it “remains an appendage of the court,” Seals,
130 F.3d at 457 (quoting Brown v. United States, 359
U.S. 41, 49 (1959), overruled on other grounds by Harris
v. United States, 382 U.S. 162 (1965)). Grand jury rec-
ords do not become Executive Branch documents simply
because they are housed with the Department of Jus-
tice. For instance, in the Freedom of Information Act
context, where “documents remain within the control of
the court and the grand jury,” those documents are not
“agency records” and are not subject to FOIA’s disclo-
sure requirements that otherwise apply to agency docu-
ments even if they are in the possession of the Depart-
ment of Justice. Tigar & Buffone v. Dep’t of Justice,
590 F. Supp. 1012, 1014-15 (D.D.C. 1984). As the Ninth



10a

Circuit has explained, “were court documents deemed
‘agency records’ for purposes of the FOIA when held by
the [Department], the Act would encroach upon the au-
thority of the courts to control the dissemination of its
documents to the public.” Warth v. Dep’t of Justice,
595 F.2d 521, 523 (9th Cir. 1979). This court has ap-
plied similar reasoning to congressional documents
transmitted from Congress to the Executive. Am.
Cwvil Liberties Union v. CIA, 823 F.3d 655, 667-68 (D.C.
Cir. 2016).

In short, it is the district court, not the Executive or
the Department, that controls access to the grand jury
materials at issue here. The Department has objected
to disclosure of the redacted grand jury materials, but
the Department has no interest in objecting to the re-
lease of these materials outside of the general purposes
and policies of grand jury secrecy, which as discussed,
do not outweigh the Committee’s compelling need for
disclosure. Even if the Department had not objected
to disclosure, the district court would still need to au-
thorize disclosure pursuant to Rule 6(e)’s “judicial pro-
ceeding” exception. See, e.g., In re Report & Recom-
mendation of June 5, 1972 Grand Jury Concerning
Transmission of Evidence to House of Representatives
(“Imn re 1972 Grand Jury Report”), 370 F. Supp. 1219,
1227 (D.D.C. 1974). Requests for grand jury materials
pursuant to Rule 6(e)(3)(E)(i) necessarily require reso-
lution by the courts.

III.

On the merits, the Department maintains that the
district court erred in concluding that Haldeman and
McKeever establish binding precedent on the correct
meaning of the term “judicial proceeding” in Rule 6(e).
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Appellant’s Br. 13. Reviewing de novo the district
court’s interpretation of Rule 6(e), see United States v.
Mecllwain, 931 F.3d 1176, 1181 (D.C. Cir. 2019), these
precedents establish that a Senate impeachment trial
qualifies as a “judicial proceeding” under the Rule.

In In re 1972 Grand Jury Report, Chief Judge Sirica
ordered the disclosure of the grand jury report and ac-
companying materials to be delivered to the House Ju-
diciary Committee, which was then engaged in an im-
peachment investigation of President Richard M. Nixon.
370 F. Supp. at 1230-31. This court denied mandamus
relief in Haldeman, holding that Chief Judge Sirica had
not abused his discretion in ordering the release of these
materials. 501 F.2d at 715-16. Significantly, this court
expressed “general agreement with his handling of
these matters,” observing that Chief Judge Sirica “dealt
at length” with the contention that Rule 6(e) limits the
disclosure of grand jury materials “to circumstances in-
cidental to judicial proceedings and that impeachment
does not fall into that category.” Id. at 715. Judge
MacKinnon’s partial concurrence concluded that the
disclosure fit within the Rule 6(e) exception for judicial
proceedings. Id. at 717.

Even assuming that the court’s opinion in Haldeman
was “ambiguous” as to whether the disclosure of grand
jury materials to Congress was permitted under the “ju-
dicial proceeding” exception or the court’s inherent au-
thority, see McKeever, 920 F.3d at 847 n.3, this court’s
decision in McKeever clarified that district courts lack
inherent authority outside of the exceptions listed in
Rule 6(e) to order disclosure of grand jury material, ud.
at 844, and understood Haldeman to conclude that im-
peachment “fit[] within the Rule 6 exception for ‘judicial
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proceedings,’” id. at 847 n.3 (quoting Haldeman, 501 F.2d
at 717 (MacKinnon, J., concurring in part and dissenting
in part)). The Department now maintains that this in-
terpretation of Haldeman is not “precedential,” Appel-
lant’s Br. 33-34, but the court’s interpretation of Halde-
man was essential to this court’s reasoning in McKeever.
The dissenting opinion in McKeever rested principally
on the view Haldeman held “that a district court retains
discretion to release grand jury materials outside the
Rule 6(e) exceptions.” McKeever, 920 F.3d at 855 (Srini-
vasan, J., dissenting). Inreaching the contrary conclu-
sion, the majority in McKeever necessarily interpreted
Haldeman to involve an application of Rule 6(e)’s “judi-
cial proceeding” exception rather than an exercise of in-
herent authority.

Neither in Haldeman nor McKeever did this court
explain in detail why impeachment qualifies as a judicial
proceeding, although the en banc court in Haldeman
embraced Chief Judge Sirica’s analysis, 501 F.2d at 715,
and the term “judicial proceeding” in Rule 6(e) “has been
given a broad interpretation by the courts,” In re Sealed
Motion, 880 F.2d 1367, 1379-80 (D.C. Cir. 1989) (collect-
ing cases). The district court’s interpretation in the in-
stant case is further supported by traditional tools of
statutory construction.

The constitutional text confirms that a Senate im-
peachment trial is a judicial proceeding. Article I pro-
vides that “[t]he Senate shall have the sole Power to try
all Impeachments” and further states that when the
President “is tried, the Chief Justice shall preside.”
U.S. CONST. art. I, § 3, cl. 6. The Framers of the Con-
stitution also understood impeachment to involve the ex-
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ercise of judicial power. For instance, Alexander Hamil-
ton referred to the Senate’s “judicial character as a
court for the trial of impeachments.” THE FEDERAL-
IST NO. 65, at 396 (Clinton Rossiter ed., 1961). The dis-
trict court here properly concluded that “the Federalist
Papers, the text of the Constitution, and Supreme Court
precedent all make clear” that “impeachment trials are
judicial in nature and constitute judicial proceedings.”
App. for Mueller Report Grand Jury Materials, 2019
WL 5485221, at *14; see id. at *14-18.

The Department objects that the term “judicial pro-
ceeding” in Rule 6(e) is limited to judicial court proceed-
ings because the ordinary meaning of the term “judicial
proceeding” does not include a proceeding conducted
before a legislative body and the two other provisions of
Rule 6(e) that use the term “judicial proceeding,” Rule
6(e)(3)(F), (G), unambiguously refer to a court proceed-
ing. Appellant’s Br. 18-19. These arguments are
foreclosed by our precedent and are unpersuasive in any
event. The term “judicial proceeding” has long and re-
peatedly been interpreted broadly, and courts have au-
thorized the disclosure of grand jury materials “in an ar-
ray of judicial and quasi-judicial contexts” outside of Ar-
ticle I1I court proceedings—such as administrative pro-
ceedings before the United States Tax Court, App. for
Mueller Report Grand Jury Materials, 2019 WL 5485221,
at *12-13 (collecting cases). So understood, the term
“judicial proceeding” encompasses a Senate impeach-
ment trial over which the Chief Justice of the Supreme
Court presides and the Senators constitute the jury.
That Rule 6(e)’s other references may contemplate a ju-
dicial court proceeding is of little significance because
“the presumption of consistent usage ‘readily yields’ to
context,” Util. Air Regulatory Grp. v. EPA, 573 U.S.
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302, 320 (2014) (quoting Envtl. Def. v. Duke Energy
Corp., 549 U.S. 561, 574 (2007)).

Additionally, the historical practice supports inter-
preting Rule 6(e) to encompass impeachment. Rule
6(e) was adopted in 1946 to “codif[y] the traditional rule
of grand jury secrecy” that was applied at common law.
Sells Eng’g, 463 U.S. at 425. As summarized by the dis-
trict court, Congress has repeatedly obtained grand jury
material to investigate allegations of election fraud or
misconduct by Members of Congress. App. for Mueller
Report Grand Jury Materials, 2019 WL 5485221, at
*18-19. The Department dismisses this practice be-
cause no example involved impeachment proceedings.
Appellant’s Br. 29-32. But these examples evince a
common-law tradition, starting as early as 1811, of pro-
viding grand jury materials to Congress to assist with
congressional investigations. See In re 1972 Grand
Jury Report, 370 F. Supp. at 1230. And historical prac-
tice reflects at least one example of a court-ordered dis-
closure of grand jury materials to the Committee—
prior to the Rule’s enactment—for use in its impeach-
ment investigation of two federal judges. Conduct of
Albert W. Johmson and Albert L. Watson, U.S. District
Judges, Middle District of Pennsylvania: Hearing be-
fore Subcomm. of the H. Comm. on the Judiciary, 79th
Cong., at 63 (1945).

Since Rule 6(e) was enacted, federal courts have au-
thorized the disclosure of grand jury materials to the
House for use in impeachment investigations involving
two presidents and three federal judges. See generally
In re 1972 Grand Jury Report, 370 F. Supp. 1219 (Pres-
ident Nixon); Order, In re Madison Guar. Sav. & Loan
Assn, Div. No. 94-1 (D.C. Cir. Spec. Div. July 7, 1998)
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(per curiam) (President Clinton); In re Request for Ac-
cess to Grand Jury Materials Grand Jury No. 81-1, M-
ami (“Hastings”), 833 F.2d 1438 (11th Cir. 1987) (Judge
Alcee Hastings); Order, Nixon v. United States, Civ.
No. HS88-0052(G) (S.D. Miss. 1988) (Judge Walter
Nixon), referenced in H.R. Rep. No. 101-36, at 15 (1989);
and Order, In re Grand Jury Investigation of U.S. Dis-
trict Judge G. Thomas Porteous, Jr., No. 2:09-me-04346-
CVSG (E.D. La. Aug. 6, 2009). It is only the Presi-
dent’s categorical resistance and the Department’s ob-
jection that are unprecedented. Oral. Arg. Tr. at 11-
12; McGahn, No. 19-5331, Oral Arg. Tr. at 21 (Jan. 3,
2020). In interpreting the Rule, this established prac-
tice deserves “significant weight.” Cf. NLRB v. Noel
Canning, 573 U.S. 513, 524-26 (2014) (emphasis omit-
ted).

The Department worries that reading Rule 6(e)
to encompass impeachment proceedings would create
separation-of-powers problems. It maintains that the
particularized need standard for all applicants under
Rule 6(e)(3)(E) is “in considerable tension with the
House’s sole power of impeachment,” Appellant’s Br. 49,
and would invite courts to “pass[] judgment on the legal
sufficiency of a particular impeachment theory,” id. at
50. Courts, however, regularly apply the particular-
ized need standard to mitigate such concerns in the im-
peachment context because the district court need only
decide if the requested grand jury materials are rele-
vant to the impeachment investigation and authorize
disclosure of such materials without commenting on
the propriety of that investigation. See, e.g., Hastings,
833 F.2d at 1446.
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In any event, the Department’s contrary interpreta-
tion of Rule 6(e) would raise as many separation-of-
powers problems as it might solve. The Department
implies its interpretation of the Rule strengthens the
House by insulating its “sole power of impeachment”
from judicial interference. But it ignores that courts
have historically provided grand jury records to the
House pursuant to Rule 6(e) and that its interpretation
of the Rule would deprive the House of its ability to ac-
cess such records in future impeachment investigations.
Where the Department is legally barred from handing
over grand jury materials without court authorization,
judicial restraint does not empower Congress; it im-
pedes it.

IV.

The Committee has established a particularized need
for the redacted grand jury materials it seeks. The
party requesting the grand jury information must show
(1) the material “is needed to avoid a possible injustice
in another judicial proceeding,” (2) “the need for disclo-
sure is greater than the need for continued secrecy,” and
(3) the “request is structured to cover only material so
needed.” Douglas Ol Co. of Cal. v. Petrol Stops Nw.,
441 U.S. 211, 222 (1979). The Supreme Court charac-
terizes “[t]he Douglas Oil standard [as] a highly flexible
one, adaptable to different circumstances and sensitive
to the fact that the requirements of secrecy are greater
in some situations than in others.” Sells Eng’g, 463 U.S.
at 445. The Supreme Court has “repeatedly stressed
that wide discretion must be afforded to district court
judges in evaluating whether disclosure is appropriate.”
United States v. John Doe, Inc. I, 481 U.S. 102, 116
(1987). The district court’s determination “is subject
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to reversal only if that discretion has been abused.” In
re Sealed Case, 801 F.2d 1379, 1381 (D.C. Cir. 1986).

The district court did not abuse its discretion. Spe-
cial Counsel Mueller prepared his Report with the ex-
pectation that Congress would review it. See Vol. IT at
1. The district court released only those materials that
the Special Counsel found sufficiently relevant to dis-
cuss or cite in his Report. Moreover, the Department
has already released information in the Report that was
redacted to avoid harm to peripheral third parties and
to ongoing investigations, thereby reducing the need for
continued secrecy. Finally, the Committee’s particu-
larized need for the grand jury materials remains un-
changed. The Committee has repeatedly stated that if
the grand jury materials reveal new evidence of im-
peachable offenses, the Committee may recommend new
articles of impeachment. Appellee’s Supp. Br. 17 (Dec.
23, 2019); Oral Arg. Tr. at 59-60 (Jan. 3, 2020).

A.

The district court concluded that the Committee
needed the redacted grand jury materials to “investi-
gate fully,” to “evaluate the bases for the conclusions
reached by the Special Counsel,” and to “reach a final
determination” about “whether the President commit-
ted an impeachable offense” a question “that the Special
Counsel simply left unanswered.” App. for Mueller
Report Grand Jury Materials, 2019 WL 5485221, at *35.
The district court noted several features of the impeach-
ment investigation that made the Committee’s need es-
pecially compelling. First, because several individuals
were convicted of making false statements either to
Congress or in connection with the Special Counsel’s in-
vestigation, the court found that the grand jury material
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at issue “may be helpful in shedding light on inconsist-
encies or even falsities in the testimony of witnesses
called in the House’s impeachment inquiry.” Id. at *34.
Second, the district court found that other sources of
information—*“such as the public version of the Mueller
Report, the other categories of material redacted from
the Mueller Report, congressional testimony and FBI
Form 302 interview reports”—“cannot substitute for
the requested grand jury materials.” Id. at *36.
Third, of striking significance, it was undisputed that
“the White House has flatly stated that the Administra-
tion will not cooperate with congressional requests for
information.” Id. (citing Letter from Pat A. Cipollone,
White House Counsel, to Representative Nancy Pelosi,
Speaker of the House, et al. (Oct. 8, 2019)).

On appeal, the Department contends that a “general-
ized need” for grand jury materials “to ‘complete the
story’ or ‘investigate fully,” or simply to double-check
that witnesses are not lying, has never been sufficient.”
Appellant’s Br. 3. The Department asserts that the
district court’s analysis amounts to no more than an ob-
servation that the grand jury materials may be relevant
to the Committee’s inquiry, ud. at 15, and that the district
court should have conducted a redaction-by-redaction re-
view to determine if the Committee actually needed the
material, Oral Arg. Tr. at 26 (Jan. 3, 2020). Not only
does this ignore the district court’s detailed considera-
tion of the evidentiary obstacles confronting the Special
Counsel’s investigation, App. for Mueller Report Grand
Jury Materials, 2019 WL 5485221, at *37, the showing
of particularized need required in the impeachment con-
text is different. The Douglas Oil standard is “highly
flexible” and “adaptable to different circumstances,”
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Sells Engineering, 463 U.S. at 445, and courts have re-
quired a line-by-line or witness-by-witness determina-
tion only in cases where grand jury materials are needed
in a future trial to impeach or refresh the recollection of
a specific witness. See, e.g., In re Special Grand Jury
89-2, 143 F.3d 565, 568, 571 (10th Cir. 1998); United
States v. Fischbach & Moore, Inc., 776 F.2d 839, 845-46
(9th Cir. 1985).

In the impeachment context, both this court sitting
en banc in Haldeman and the Eleventh Circuit in Has-
tings concluded that when Congress seeks access to
grand jury materials to assist in an impeachment inves-
tigation, district courts hand off all relevant materials to
Congress without micromanaging the evidence. For
example, in In re 1972 Grand Jury Report, Chief Judge
Sirica ordered that the “Grand Jury Report and Recom-
mendation” and accompanying grand jury materials be
delivered to the Committee for use in an impeachment
investigation involving the President. 370 F. Supp. at
1230-31. The Chief Judge reasoned that “[i]Jt would be
difficult to conceive of a more compelling need than that
of this country for an unswervingly fair inquiry based on
all the pertinent information.” Id. at 1230 (emphasis
added). In making this determination, Chief Judge
Sirica “carefully examined the contents of the Grand
Jury Report” and stated that he was “satisfied that
there can be no question regarding their materiality to
the House Judiciary Committee’s investigation,” with-
out parsing through the materials to determine which
specific witnesses or lines of testimony were relevant to
the Committee’s investigation. Id. at 1221. This court,
in turn, expressed its “general agreement with his han-
dling of these matters.” Haldeman, 501 F.2d at 715.
Similarly, in Hastings, the Eleventh Circuit authorized
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the disclosure of all grand jury materials to the Commit-
tee to assist in its impeachment investigation of Judge
Hastings because “without full access to the grand jury
materials, the public may not have confidence that the
Congress considered all relevant evidence.” 833 F.2d
at 1445 (emphasis added).

Applying the particularized need standard in this
way in the impeachment context avoids the potentially
problematic second-guessing of Congress’s need for ev-
idence that is relevant to its impeachment inquiry. The
Constitution grants to the House of Representatives the
“sole Power of Impeachment.” U.S. CONST. art. I, § 2,
cl. 5. Inanimpeachment, the House serves as both the
grand jury and prosecutor; it appoints managers to
prosecute in the Senate the Articles of Impeachment
that were approved by the House of Representatives.
See H. Res. 798, 116th Cong. (2020) (appointing manag-
ers for the impeachment trial of President Donald J.
Trump). The courts cannot tell the House how to con-
duct its impeachment investigation or what lines of in-
quiry to pursue, or how to prosecute its case before the
Senate, cf. Old Chief v. United States, 519 U.S. 172, 186
(1997), much less dictate how the Senate conducts an im-
peachment trial, Walter Nixon v. United States, 506
U.S. 224, 230-33 (1993).

B.

Here, the context makes readily apparent that the
need for disclosure is not only greater than the need for
continued secrecy but that the district court findings
confirmed the particularity of the need. The need for
grand jury secrecy is reduced after the grand jury has
concluded its work, but courts still “must consider
the possible effect upon the functioning of future grand
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juries” such as the need to encourage “frank and full tes-
timony,” Douglas Oil, 441 U.S. at 222, and the risk that
“persons who are accused but exonerated by the grand
jury” will face “public ridicule,” id. at 219. The district
court concluded upon reviewing in detail the findings in
the Mueller Report that any remaining secrecy interests
in the redacted grand jury materials were readily out-
weighed by the Committee’s compelling need for the
materials in order to determine whether, or to what ex-
tent, links existed between the Russian government’s ef-
forts to interfere in the 2016 United States presidential
election proceedings and individuals associated with
President Trump’s election campaign. App. for Mueller
Report Grand Jury Materials, 2019 WL 5485221, at
*37-38.

Although the need for continued secrecy remains, the
district court reasonably concluded that this need is re-
duced by the Committee’s adoption of special protocols
to restrict access to the grand jury materials in order to
maintain their secrecy. Id. at *37; see Memorandum
from Chairman Nadler to Members of the Committee on
the Judiciary re Procedures for Handling Grand Jury
Information (July 26, 2019). The Department objects
that the Committee has the discretion to make the grand
jury material public at any time. Appellant’s Br. 45.
But the district court, relying on Chief Judge Sirica’s
analysis, followed a tradition of satisfaction with these
protocols. App. for Mueller Report Grand Jury Mate-
rials, 2019 WL 5485221, at *37. As Chief Judge Sirica
explained, such protocols “insure against unnecessary
and inappropriate disclosure,” dismissing concerns about
leaks as “speculation.” In re 1972 Grand Jury Report,
370 F. Supp. at 1230. Here, too, the Department offers
“no basis on which to assume that the Committee’s use
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of the [material] will be injudicious.” Id. In fact, his-
tory supports the conclusion that such protocols are not
an empty gesture. As the district court noted, “Con-
gress has still not publicly disclosed the entirety of the
Watergate grand jury report that Chief Judge Sirica or-
dered be given to [the Committee] forty-five years ago,
in 1974.” In re App. of Comm. on Judiciary U.S.
House of Representatives for an Order Authorizing Re-
lease of Certain Grand Jury Materials, No. 19-48, 2019
WL 5608827, at *3 (D.D.C. Oct. 29, 2019) (denying stay
pending appeal).

Additionally, the risk of “public ridicule” decreases
where, as here, there is already “widespread public
knowledge about the details of the Special Counsel’s in-
vestigation, which paralleled that of the grand jury’s,
and about the charging and declination decisions out-
lined in the Mueller Report.” App. for Mueller Report
Grand Jury Materials, 2019 WL 5485221, at *37. Cf.
In re Grand Jury Subpoena, Judith Miller, 438 F.3d
1138, 1140 (D.C. Cir. 2006); In re North, 16 F.3d 1234,
1245 (D.C. Cir. 1994). The Report was made available
to the public and the Special Counsel testified about it
in congressional hearings. See, e.g., Former Special
Counsel Robert S. Mueller, 111 on the Investigation into
Russian Interference in the 2016 Presidential Election:
Hearing Before the H. Perm. Select Comm. on Intelli-
gence, 116th Cong. 49 (July 24, 2019). Moreover,
the Department recently introduced the grand jury tes-
timony of senior Trump advisor, Steven Bannon, at
Roger Stone’s criminal trial, United States v. Stone, No.
19-¢r-00018 (D.D.C. Nov. 8, 2019), publicly disclosing
grand jury materials concerning a player who was inter-
viewed in connection with the Special Counsel’s investi-
gation but not indicted.
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It is true that “courts have been reluctant to lift un-
necessarily the veil of secrecy.” Douglas Oil, 441 U.S.
at 219. In the impeachment context, courts need to be
especially careful in balancing the House’s needs against
various ongoing secrecy interests inasmuch as courts
lack authority to restrict the House’s use of the materi-
als or withdraw them if improvidently issued or dissem-
inated. In Senate Permanent Subcomm. on Investiga-
tions v. Ferrer, 856 F.3d 1080 (D.C. Cir. 2017), this court
suggested that the Speech or Debate Clause bars “or-
dering a congressional committee to return, destroy, or
refrain from publishing” information already in its pos-
session. Id. at 1086. But a compelling need for the
material and the public interest may necessitate disclo-
sure. See Illinois v. Abbott & Assocs., Inc., 460 U.S.
557,567 n.15(1983). Special Counsel Mueller spoke di-
rectly to Congress in his Report, see Vol. II at 1, and
stopped short of making any “ultimate conclusions about
the President’s conduct,” @d. at 8. The Department has
failed to show in these circumstances that the district
court abused its discretion in agreeing that the Commit-
tee had a compelling need to be able to reach a final de-
termination about the President’s conduct described in
the Mueller Report. Along with the “public’s interest
in a diligent and thorough [impeachment] investiga-
tion,” these considerations tip the balance toward disclo-
sure. App. for Mueller Report Grand Jury Materials,
2019 WL 5485221, at *38; see In re 1972 Grand Jury Re-
port, 370 F. Supp. at 1227. “Public confidence in a pro-
cedure as political and public as impeachment is an im-
portant consideration justifying disclosure.”  Has-
tings, 833 F.2d at 1445.
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Furthermore, the Committee’s request was tailored
to its need. Douglas Oil, 441 U.S. at 222. The Com-
mittee requested three categories of grand jury materi-
als: (1) all portions of the Mueller Report that were re-
dacted pursuant to Rule 6(e); (2) any portions of grand
jury transcripts or exhibits referenced in those redac-
tions; and (3) any underlying grand jury testimony and
exhibits that relate directly to certain individuals and
events described in the Mueller Report. Additionally,
the Committee proposed a staged disclosure, starting
with the first two categories of materials. App. for
Mueller Report Grand Jury Materials, 2019 WL
5485221, at *33. The district court reasonably granted
this request given the Committee’s compelling need to
be able to make a final determination about the Presi-
dent’s conduct described in the Mueller Report, id. at
*33, 35, 38, and stated that the Committee could file fur-
ther requests articulating its need for the grand jury
materials in the third category, ¢d. at *33.

The Department’s objections to this limited and
structured disclosure are unpersuasive. First, the De-
partment maintains that the disclosure includes a redac-
tion in Volume II that the Committee conceded it did not
need. Appellant’s Br. 38; District Ct. Hearing Tr. at
37-38 (Oct. 8, 2019). The Committee made this conces-
sion without knowing what was underlying the redac-
tions. The district court later reviewed 1n camera the
grand jury material in Volume I1I, before authorizing the
release of all grand jury material redacted from and ref-
erenced in both volumes of the Mueller Report. As to
the Committee’s need for the material, the court found
that “[t]he grand jury material relied on in Volume II is
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indispensable to interpreting the Special Counsel’s eval-
uation of this evidence and to assessing the implications
of any ‘difficult issues’ for [the Committee’s] inquiry into
obstruction of justice.” App. for Mueller Report Grand
Jury Materials, 2019 WL 5485221, at *35. Given the
nature of the two volumes, the Department offered no
persuasive reasons to conclude that the Committee’s
need for the redacted materials in Volume I was less
compelling than the need demonstrated for Volume II.
The court’s determination, of course, is properly “in-
fused with substantial discretion.” Douglas Oil, 441
U.S. at 223.

Second, the Department maintains that the district
court could not have evaluated whether the requested
material was limited to material relevant to the Commit-
tee’s need without conducting an 1n camera review of
Volume I. Appellant’s Br. 38. The district court re-
viewed the grand jury material redacted from Volume
IT of the Mueller Report but not from Volume I. As a
result, the Department notes that the district court only
examined five of the over 240 redactions in the Mueller
Report. Reply Br. 23-24. Here, it was unnecessary
for the district court to conduct an wn camera review of
the Volume I redactions. The Committee’s request for
the grand jury materials in the Mueller Report is di-
rectly linked to its need to evaluate the conclusions
reached and not reached by the Special Counsel. In
the Special Counsel Mueller’s own estimation, his Re-
port “contains . . . thatinformation necessary to ac-
count for the Special Counsel’s prosecution and declina-
tion decisions and to describe the investigation’s main
factual results.” Vol. I at 13. The Committee states
that it needs the unredacted material to review these
findings and make its own independent determination
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about the President’s conduct. The district court had
no reason to question the Committee’s representation
because the Mueller Report itself made clear why the
grand jury materials in Volume I were necessary for the
Committee to review and evaluate in exercise of its con-
stitutional duty. Courts must take care not to second-
guess the manner in which the House plans to proceed
with its impeachment investigation or interfere with the
House’s sole power of impeachment. Cf. Walter
Nixon, 506 U.S. at 230-31.

Of course, courts must not simply rubber stamp con-
gressional requests for grand jury materials. In cases
where the connection between the grand jury materials
and the Committee’s impeachment investigation is not
obvious, further inquiry by the district court may be
needed. For instance, Committee counsel could be per-
mitted to review the unredacted grand jury materials in
camera to enable a more detailed explanation of the rel-
evance of particular witnesses, portions of transcripts,
or records. See Oral Arg. Tr. 62-64 (Nov. 18, 2019).
Or the district court, in the exercise of its discretion,
might decide it should review the unredacted materials
m camera, as occurred here at the Department’s sug-
gestion, with respect to Volume II of the Mueller
Report. See Redacted Decl. of Bradley Weinsheimer
19 5-10 (Sept. 13, 2019).

But here, where the Special Counsel stopped short of
making any “ultimate conclusions about the President’s
conduct,” Mueller Report, Vol. IT at 8, in part to avoid
preempting the House’s sole power of impeachment, see
1d. at 1, the Committee has established that it cannot
“fairly and diligently” make a final determination about
the conduct described in both volumes of the Mueller
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Report “without the grand jury material referenced”
therein. App. for Mueller Report Grand Jury Materi-
als, 2019 WL 5485221, at *35. In affirming the disclo-
sure of “the entire grand jury record” to the Committee,
the Eleventh Circuit similarly observed: “The recom-
mendation of the judicial branch concerning impeach-
ment of Judge Hastings was based on access to the
whole grand jury record, and that same access should
not be denied Congress.” Hastings, 83 F.2d at 1445.
Given the Committee’s tailored request in the instant
case, this court has no occasion to decide whether grant-
ing a request for “all” of the redacted grand jury mate-
rials would have been an abuse of discretion; that ques-
tion remains for another day. Here, for reasons ex-
plained, the district court did not abuse its discretion by
ordering the disclosure of all portions of the Mueller Re-
port redacted pursuant to Rule 6(e) and any grand jury
transcripts or exhibits referenced in those redactions
without scrutinizing the Committee’s need as to each re-
daction.

Accordingly, because a Senate impeachment trial
qualifies as a “judicial proceeding” pursuant to Rule 6(e)
and the Committee has established a particularized
need for the requested portions of grand jury materials,
the district court’s Order is affirmed. The distinction
that our dissenting colleague reads into the district
court’s Order between authorizing and ordering release
is not raised by either party and rests on a flawed prem-
ise. See Dissenting Op. at 1-3 (Rao, J.). Our colleague
assumes that the House of Representatives is seeking
compulsory judicial action against the Executive Branch.
Because the Department of Justice is simply the custo-
dian of the grand jury materials at issue however, the
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instant case is unlike inter-branch disputes where Con-
gress issued subpoenas and directed Executive Branch
officials to testify and produce their relevant documents.
See generally Comm. on the Judiciary v. McGahn, 2019
WL 6312011 (D.D.C. Nov. 25, 2019); Comm. on the Ju-
diciary v. Miers, 558 F. Supp. 2d 53 (D.D.C. 2008).
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GRIFFITH, Circuit Judge, concurring: I join the
opinion for the court, but I write separately to address
the dissent’s argument that the district court lacked ju-
risdiction to compel disclosure of grand jury materials
under Committee on the Judiciary v. McGahn, No.
19-5331 (D.C. Cir. Feb. 28, 2020). Unlike McGahn, this
case does not involve a suit between the political branches
over executive-branch documents or testimony. Instead,
it involves an application for access to records of the
grand jury, whose disclosure the district court has tra-
ditionally controlled.

As the dissent acknowledges, grand jury records do
not belong to the Executive Branch. See Dissent at 28;
see also Majority at 9-10; In re Grand Jury Investiga-
tion of Cuisinarts, Inc., 665 F.2d 24, 31 & n.10 (2d Cir.
1981). Regardless of whether grand jury materials are
“judicial records,” see Dissent at 27-28, they do not be-
come executive records simply because the Department
of Justice stores them in file cabinets after the grand
jury completes its investigation. The Department
holds these records subject to the ongoing supervision
of the district court. Accordingly, Rule 6(e) bars the
Department from disclosing these records to Congress
without court approval. See FED. R. CRIM. P. 6(e)(2)(B)(vi);
see also J.A. 448 (letter from the Attorney General stat-
ing that he “d[id] not believe that [he] ha[d] discretion
to disclose grand-jury information to Congress”). Fed-
eral courts, including courts in our own circuit, have ap-
proved the disclosure of grand jury materials to the
House of Representatives in seven prior impeachment
proceedings. See Majority at 13-14. Congressional ap-
plications for access to grand jury materials have thus
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traditionally been thought capable of (and indeed to re-
quire) judicial resolution. Cf. Raines v. Byrd, 521 U.S.
811, 819 (1997).

The dissent insists that “possession” is the “disposi-
tive factor” in our jurisdictional analysis: When the
court holds the grand jury materials, it may hand them
over; when it does not, it may not compel the Depart-
ment to do so. Dissent at 20-23. This argument ele-
vates form over substance. I do not take the dissent to
dispute that the district court could have ordered the
Department to deliver the grand jury materials for in
camera review. Indeed, to assess particularized need,
“[dlistrict courts are often required to conduct an in
camera review of grand jury material requested under
[Rule 6(e)’s judicial-proceeding exception].” In re
Sealed Case No. 98-3077, 151 F.3d 1059, 1074 (D.C. Cir.
1998). Had the court done so, it would have taken pos-
session of the requested materials and could have pro-
vided them directly to the Committee, instead of order-
ing the Department to hand them over. See Haldeman
v. Sirica, 501 F.2d 714, 715 (D.C. Cir. 1974) (en banc)
(approving such a direct transfer); Dissent at 20-23 (rec-
ognizing that courts have provided grand jury materials
to Congress when they possessed them). If the district
court may do that, why can’t it cut itself out as the inter-
mediary?

I understand the dissent’s concern that ordering the
Executive Branch to provide grand jury records to Con-
gress could make us a tool of the House in the exercise
of its “sole power of impeachment.” Dissent at 34-39.
The Judiciary’s proper place in an impeachment fight is
typically on the sidelines. See Nixon v. United States,
506 U.S. 224, 228-36 (1993). But, as gatekeepers of
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grand jury information, we cannot sit this one out. The
House isn’t seeking our help in eliciting executive-
branch testimony or documents. Instead, it’s seeking
access to grand jury records whose disclosure the dis-
trict court, by both tradition and law, controls.

In an effort to bring this dispute under McGahn, the
dissent creates a novel distinction between authoriza-
tion and compulsion on which its analysis turns. But
that distinction is difficult to square with our precedent
and the district court’s longstanding supervisory power
over the grand jury. Our circuit has never distinguished
between authorization and compulsion under Rule 6(e).
To the contrary, we've said that “[w]hen the court au-
thorizes . .. disclosure [of grand jury records], it does
so by ordering an attorney for the government who
holds the records to disclose the materials.” McKeever
v. Barr, 920 F.3d 842, 848 (D.C. Cir. 2019) (emphases
added) (internal quotation marks omitted); see also In
re Grand Jury, 490 F.3d 978, 986 (D.C. Cir. 2007) (“The
federal courts have the authority under Rule 6(e)(3)(E)()
to order disclosure to grand jury witnesses of their own
transcripts.” (emphasis added)). The text of Rule
6(e) also suggests that courts may order the Depart-
ment to transfer certain grand jury materials to another
entity. Rule 6(e)(1) provides that “[u]nless the court
orders otherwise, an attorney for the government will
retain control of ... any transcript [of the grand
juryl.” As the Department explained at oral argu-
ment, “it just doesn’t seem like a plausible reading of
Rule 6(e) that the District Court could authorize [disclo-
sure] but that the Department of Justice would then say
well, we don’t want to turn over [the] information.”
Oral Arg. Tr. 7:20-23.
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All that aside, the dissent’s distinction between au-
thorization and compulsion strikes me as untenable on
its own terms. Inthe dissent’s view, although “[aJutho-
rization of disclosure is part of the district court’s super-
visory power” over the grand jury, compulsion is not.
Dissent at 1-2. The dissent explains this distinction by
arguing that the court’s “supervisory power is strictly
limited to actions taken . . . inaid of the grand jury”
and that compelling disclosure aids third parties rather
than the grand jury. Id. at2. But merely authorizing
disclosure also aids third parties rather than the grand
jury. The dissent therefore cannot explain why the
district court has power to permit disclosure in the first
place. Taken toitslogical conclusion, the dissent’s the-
ory would seem to require outright dismissal of this
case—a result that the dissent agrees is contrary to his-
tory and precedent. See id. at 3-5; see also Majority at
10-14.

More broadly, I'm skeptical of the claim that the dis-
trict court’s supervisory authority never extends to aid-
ing third parties. As the dissent concedes, the district
court may issue compulsory process in the form of con-
tempt orders and grand jury subpoenas. Dissent at 16-
17.  But when the court holds someone in contempt for
breaching the grand jury’s secrecy, it often aids not only
the grand jury but also a third party whose private pa-
pers or statements have been unveiled. Moreover, the
district court’s local rules allow the court “on its own mo-
tion” to “malke] public” grand jury materials “upon a
finding that continued secrecy is not necessary to pre-
vent disclosure of matters occurring before the grand
jury.” D.D.C. LocAL CRIM. R. 6.1; see also In re Mo-
tions of Dow Jones & Co., 142 F.3d 496, 504 (D.C. Cir.
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1998). Under this rule, the district court could presum-
ably compel the Department to make such materials
available to the public. All this suggests that compul-
sory process—even for the benefit of third parties—falls
within the district court’s traditional supervisory power.

Finally, although I agree with the dissent that we
have an independent obligation to assure ourselves of
our jurisdiction, we need not chase jurisdictional phan-
toms. The relationship between the grand jury and Arti-
cle IIT courts is, to put it mildly, “very under-theorized,”
Oral Arg. Tr. 5:21 (counsel for the Department); see also
1d. 62:24-63:17 (counsel for the Committee), and neither
party has advanced the dissent’s novel theory of that re-
lationship. Given the distriet court’s traditional super-
visory power over the grand jury and the fact that grand
jury records do not belong to the Executive Branch, I am
satisfied that the court had jurisdiction to compel disclo-
sure.
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RAo0, Circuit Judge, dissenting: The district court in
this case took two distinct actions: first, it authorized
disclosure of grand jury materials to the House Commit-
tee on the Judiciary, and second, it ordered the Depart-
ment of Justice to release those materials to the Com-
mittee. The majority affirms both orders and treats
them essentially as a single action pursuant to the dis-
trict court’s supervisory power over grand juries, and
therefore outside the boundaries of Article III. Yet
there are important distinctions between these two ac-
tions. While I agree that the court may authorize re-
lease under Federal Rule of Criminal Procedure 6(e), a
judicial order compelling action by the executive branch
has always been treated as an exercise of the Article I11
power.

The majority dismisses the Article III inquiry be-
cause grand jury records are different and outside the
traditional constitutional boundaries. It is true that
the grand jury exists separate from the three depart-
ments of the federal government and that in aiding the
grand jury the courts may exercise limited non-Article
IIT powers. Yet the ancient institution of the grand
jury does not eviscerate the constitutional limits be-
tween the coordinate branches of the federal govern-
ment. While the courts and the executive branch each
have a distinct relationship to the grand jury and Rule
6(e) gives both branches shared responsibility for main-
taining grand jury secrecy, the grand jury context does
not change the powers of the judiciary in relation to the
executive branch or to Congress. Thus, a court may
compel action by the executive branch to release grand
jury records only when a proper litigant meets the re-
quirements of Article I11.
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As an initial matter, I agree with the majority that at
the time of its order, the district court did not abuse its
discretion in authorizing disclosure of the grand jury
materials. An impeachment investigation is “prelimi-
nar[y] to or in connection with a judicial proceeding.”
FED. R. CRIM. P. 6(e)(3)(E)(i). Authorization of disclo-
sure is part of the district court’s supervisory power and
does not require Article III jurisdiction. Yet in the
months following the Committee’s initial petition, the
House passed two articles of impeachment and the Sen-
ate conducted an impeachment trial and voted to acquit
President Donald J. Trump. In light of these circum-
stances, I would remand to the district court to consider
in the first instance whether the Committee can con-
tinue to demonstrate that its inquiry is preliminary to
an impeachment proceeding and that it has a “particu-
larized need” for disclosure of the grand jury records.

Separate from authorization, ordering DOJ to turn
over the grand jury documents is an exercise of the Ar-
ticle III judicial power for which the Committee must
have standing. The majority and the concurrence fail
to identify a single case in which a court has compelled
disclosure of grand jury materials to a party without
standing. Waving the banner of grand jury tradition is
not enough to overcome the fundamental principle of
separation of powers that a court may order action by
the executive branch only at the behest of a party with
standing. The constitutional requirements of Article
I1I standing do not disappear when a party seeks grand
jury materials. The district court’s non-Article I1I su-
pervisory power is strictly limited to actions taken by
courts in aid of the grand jury. Nothing in Rule 6(e)
nor the district court’s supervisory power changes the
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constitutional limits on the court’s authority with re-
spect to third parties who are not part of the grand jury
process. Therefore, the Committee must have stand-
ing to obtain a judicial order compelling the Department
to produce grand jury materials.

The Committee, however, lacks standing in this case.
Under Article I1I, as confirmed by Raines v. Byrd,
521 U.S. 811 (1997), and our recent decision in Commit-
tee on the Judiciary of the U.S. House of Representa-
tives v. McGahn, 2020 WL 1125837 (D.C. Cir. Feb. 28,
2020), the Committee has no standing to enforce directly
its subpoena to DOJ for grand jury materials." The
reasoning of McGahn means that the Committee also
lacks standing to seek a compulsory order in a Rule 6(e)
proceeding—such relief presents an interbranch dis-
pute not traditionally cognizable by the judiciary. Al-
though McGahn leaves open the possibility that a stat-
ute may create legislative standing, Rule 6(e) does not
do so here. The Rule merely permits courts to author-
ize disclosure. It vests no right in third parties to ob-
tain such authorization, much less a right to compulsory
process to receive grand jury materials. Rule 6(e) thus
provides no basis for the informational injury claimed by
the Committee and cannot provide the prerequisites to
the exercise of the Article III judicial power. Because

! The House Judiciary Committee’s subpoena to Attorney General
William P. Barr, dated April 18, 2019, seeks “[t]he complete and un-
redacted version” of Special Counsel Robert S. Mueller I1I's Report
On The Investigation Into Russian Interference In The 2016 Presi-
dential Election (“Mueller Report”), “[a]ll documents referenced in
the Report,” and “[a]ll documents obtained and investigative mate-
rials created by the Special Counsel’s Office.” See J.A. 190-97.
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the Committee lacks standing, I would vacate the dis-
trict court’s order compelling DOJ to disclose the grand
jury materials. I respectfully dissent.

I.

The primary question addressed by the majority con-
cerns whether the district court could authorize disclo-
sure to the Committee. On this point, I agree with the
majority that the Committee’s petition could fit within
Rule 6(e)’s “judicial proceeding” exception because it
sought the grand jury materials preliminary to a possi-
ble Senate impeachment trial, which has always been
understood as an exercise of judicial power. The Con-
stitution vests the Senate with the “sole Power to try all
Impeachments.” U.S. CONST. art. I, § 3, cl. 6. The
Framers understood this clause to vest in the Senate a
“distinct” non-legislative power to act in a “judicial char-
acter as a court for the trial of impeachments.” The
Federalist No. 65, at 337 (Alexander Hamilton) (George
W. Carey & James McClellan eds., 2001); see also Hay-
burn’s Case, 2 U.S. (2 Dall.) 408, 410 (1792) (“[N]o judi-
cial power of any kind appears to be vested [in Con-
gress], but the important one relative to impeachments.”);
Trump v. Mazars USA, LLP, 940 F.3d 710, 755 (D.C.
Cir. 2019) (Rao, J., dissenting) (“[T]he Constitution con-
fers upon the House and Senate limited judicial powers
over impeachable officials.”), cert. granted, 140 S. Ct.
660 (2019).

The Supreme Court has consistently recognized the
Senate as a court of impeachment parallel to the federal
courts. For example, in Mississippt v. Johnson, the
Court noted that it was without authority to restrain the
Senate in the conduct of an impeachment trial because
the Senate was sitting “as a court of impeachment” and
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“this court [cannot] arrest proceedings in that court.”
71 U.S. 475, 500-01 (1866); see also Kilbourn v. Thomp-
son, 103 U.S. 168, 191 (1880) (“The Senate also exercises
the judicial power of trying impeachments.”). Simi-
larly, we have stated that doctrines ordering the rela-
tions between “state or coordinate federal court[s]” ap-
ply to the Senate when it “sits as the constitutionally-
designated court of impeachment.” Hastings v. United
States Senate, 887 F.2d 332, 1989 WL 122685, at *1 (D.C.
Cir. Oct. 18, 1989) (unpublished). The text of the Im-
peachment Trial Clause and its consistent interpreta-
tion confirm that when sitting for an impeachment trial,
the Senate is a court and the trial a “judicial proceed-
ing.”

At the time of its decision, the district court did not
abuse its discretion in concluding that the Committee
had shown a “particularized need” for the grand jury
materials. As the majority notes, the particularized
need inquiry is a “highly flexible one” that is “adaptable
to different circumstances.” Maj. Op. 16 (quoting United
States v. Sells Eng’g, Inc., 463 U.S. 418, 445 (1983)). Im-
peachment is one such circumstance to which the stand-
ards for particularized need must be uniquely adapted.
Cf. In re Request for Access to Grand Jury Materials
Grand Jury No. 81-1, Miami, 833 F.2d 1438, 1444 (11th
Cir. 1987) (“Hastings”) (“[Alpplying the requirements
of rule 6(e) in this context, we hold, taking into account
the doctrine of separation of powers, that a merely gen-
eralized assertion of secrecy in grand jury materials
must yield to a demonstrated, specific need for evidence
in a pending impeachment investigation.”).

Although I agree that the authorization of disclosure
was within the district court’s discretion at the time it
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issued its decision, the district court’s analysis was
highly fact-bound. Rule 6(e)’s “preliminarily to or in
connection with a judicial proceeding” exception to grand
jury secrecy required the district court to find that the
“primary purpose” of the Committee’s inquiry was im-
peachment. See United States v. Baggot, 463 U.S. 476,
480 (1983). In analyzing that issue, the district court con-
sidered various actions and statements by legislators
and legislative committees and concluded that the pur-
pose of the Committee’s investigation and its request for
the grand jury materials was to “determine whether to
recommend articles of impeachment.” See In re Appli-
cation of Comm. on Judiciary, U.S. House of Repre-
sentatives, for an Order Authorizing Release of Certain
Grand Jury Materials, 414 F. Supp. 3d 129, 149 (D.D.C.
2019).

Much has happened since the district court author-
ized disclosure in October. The House Judiciary Com-
mittee conducted an impeachment investigation, sub-
poenaed materials, and heard from witnesses. The
House voted in favor of two articles of impeachment
against President Trump. The Senate then conducted
an impeachment trial in which it considered the House’s
evidence, determined that no further evidence was
needed, and entered a judgment of acquittal.

In light of these developments, remand is necessary
for the district court to address whether authorization is
still warranted. A similar analysis of the Committee’s
application today requires ascertaining whether such in-
vestigations are ongoing and, if so, whether their “pri-
mary purpose” is to obtain the grand jury materials for
impeachment. The Committee’s request must fit with-
in one of the Rule 6(e) exceptions and the only exception
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claimed by the Committee is that impeachment is a “ju-
dicial proceeding.” Legislative oversight, for example,
would not fit within this exception. If impeachment is
no longer the primary purpose of the Committee’s appli-
cation, the court could not authorize disclosure because
the grand jury records would not be sought “preliminar-
ily to or in connection with” an impeachment trial or in-
quiry. FED. R. CRIM. P. 6(e)(3)(E)().

Similarly, remand is necessary for the district court
to consider whether the Committee continues to have a
particularized need for the requested grand jury mate-
rials, or whether the intervening developments have ab-
rogated or lessened the Committee’s need for these rec-
ords. Once again, this requires a fact-intensive inquiry.
In re Sealed Case, 801 F.2d 1379, 1381 (D.C. Cir. 1986)
(“[A] district court [considering a Rule 6(e) application]
must ‘weigh carefully the competing interests in light of
the relevant circumstances and standards.”” (quoting
Sells Eng’g, 463 U.S. at 443)). In order to assess the
Committee’s ongoing need for these materials, addi-
tional factual information is needed regarding the status
of the Committee’s investigations. The majority relies
on assertions made in briefs filed by the Committee be-
fore the impeachment trial. Mayj. Op. 16-18. This gen-
eralized interest standing alone does not speak to the
fact-bound inquiry regarding the ongoing purpose and
need for the materials. Remand is thus necessary for
the district court to weigh the public interest in disclo-
sure against the need to preserve grand jury secrecy in
these changed circumstances. See In re Sealed Case,
801 F.2d at 1381. Because authorization of disclosure
rests with the sound discretion of the district court, we
should not exercise such discretion in the first instance.
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A reasonable observer might wonder why we are de-
ciding this case at this time. After all, the Committee
sought these materials preliminary to an impeachment
proceeding and the Senate impeachment trial has con-
cluded. Why is this controversy not moot? The ma-
jority simply turns a blind eye to these very public
events and the parties have not submitted any additional
briefs; however, a few observations are worth noting.
Mootness is a constitutional doctrine following from the
Article III requirement that courts decide only live
cases and controversies. See Conservation Force, Inc.
v. Jewell, 733 F.3d 1200, 1204 (D.C. Cir. 2013). Moot-
ness, however, does not impact the district court’s au-
thorization of disclosure because authorization is a dis-
cretionary action under Rule 6(e)—it is part of the non-
Article III supervisory power of the court over the grand
jury. With that said, while mootness per se does not
apply, the changed circumstances require remand for
the reasons already stated. As to the order compelling
DOJ to release the records, Article 111 limitations apply,
as explained below. Yet because I conclude that the Com-
mittee lacks standing for compulsory process, mootness
is irrelevant: The distriet court lacked jurisdiction at
the outset to compel DOJ to release the grand jury ma-
terials.

II.

The constitutional problem presented by this case
pertains not to authorization of disclosure, but to the
separate question of whether the district court had ju-
risdiction to compel DOJ to release the grand jury ma-
terials to the Committee. In the months leading up to
the House’s formal initiation of an impeachment inquiry,
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the Judiciary Committee issued a subpoena to the De-
partment of Justice for the grand jury materials relat-
ing to Special Counsel Robert S. Mueller III'’s investi-
gation. U.S. Dep’t of Justice, Order No. 3915-2017, Ap-
pointment of Special Counsel to Investigate Russian In-
terference with the 2016 Presidential Election and Re-
lated Matters (May 17, 2017); see also J.A. 190-97 (House
Judiciary Committee Subpoena to Attorney General
William P. Barr (Apr. 18, 2019)). When the Depart-
ment refused to comply and cited Rule 6(e) as an imped-
iment to any release, the Committee sought authoriza-
tion from the district court for the release of the mate-
rials. Notably, in its petition to the district court, the
Committee sought only authorization of disclosure; it
did not ask the court to compel DOJ to release the doc-
uments. J.A. 1839-40. The district court authorized
disclosure, but then went beyond the relief requested by
the Committee and ordered the Department to turn over
the materials. The Committee seeks to defend that or-
der on appeal.

The Committee’s Rule 6(e) application thus replaced
legislative process (the Committee’s subpoena) with ju-
dicial process (the district court’s order compelling the
Department to turn over the grand jury materials to the
House). We have already held that the Committee
lacks standing to use the courts to enforce its subpoenas
against the executive branch. See McGahn, 2020 WL
1125837, at *16. Both the Department and the Com-
mittee maintain, however, that Rule 6(e) fundamentally
changes the analysis in this case. They assert that the
district court’s order was an exercise of the supervisory
power over the grand jury, such that the traditional Ar-
ticle III requirements of justiciability do not apply.
That position, however, reads too much into Rule 6(e)
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and the district court’s traditional supervisory author-
ity.

The crux of my analysis turns on fundamental princi-
ples of separation of powers. First, the mere fact that
this case involves a request for grand jury materials
does not alter the basic constitutional requirement that
a court order directing the executive branch to produce
documents to a third party is an exercise of the Article
IIT power. Here, DOJ has possession of the grand jury
records under the terms of Rule 6(e)(1).? If DOJ de-
clines to disclose the documents, a court may not grant
a judicial order to disclose unless the Committee has
standing. Second, nothing in Rule 6(e) changes this
basic requirement and permits the district court to or-
der disclosure of grand jury materials to a third party
that fails to meet the requirements of standing. Fi-
nally, although district courts exercise some supervi-
sory authority to aid the grand jury with its core func-
tions, such authority traditionally has not extended to
ordering the executive branch to release grand jury ma-
terials to third parties in general, nor to Congress in
particular.

The majority’s entire jurisdictional argument rests
on the fact that the question “[was] not raised by either

2 Both the Committee and DOJ characterize the requested docu-
ments as grand jury materials or papers. See, e.g., DOJ Br. 1;
Comm. Br.1. It might fairly be questioned, however, whether the
Mueller Report is in fact a grand jury document, as it was prepared
by Robert Mueller in his role as the Special Counsel, serving within
the Department of Justice. Thus, the Report might be considered
executive branch papers, to which additional protections might at-
tach. DOJ has not raised this argument, however, so I consider
all the papers as being encompassed within the umbrella request
for grand jury materials.
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party.” Mayj. Op. 26; see also Concurring Op. 4 (“[N]ei-
ther party has advanced the dissent’s novel theory of
that relationship.”). Yet DOJ in fact distinguishes be-
tween authorizing and ordering disclosure when it as-
serts that ordering disclosure is an exercise of Article
IIT power, but authorization of disclosure is not. See
DOJ Supp. Br.3-6. In any event, we have an independ-
ent obligation to ensure jurisdiction before exercising
the judicial power. Here, the district court’s order to
DOJ for disclosure of the grand jury materials required
an exercise of Article 111 power, because nothing in the
grand jury context alters the court’s power in relation to
the executive branch. Suspending the standing re-
quirements of Article III in this context would consti-
tute an exception to justiciability not supported by the
Constitution, Rule 6(e), or the general supervisory
power over grand juries.

A.

The Committee and the Department argue that the
district court’s order does not implicate Article III be-
cause it was entered pursuant to the court’s supervisory
power over grand juries. Itis true as a general matter
that the supervisory power does not implicate “the es-
sential attributes of the judicial power.” Unaited States
v. Seals, 130 F.3d 451, 457 (D.C. Cir. 1997) (citation and
quotation marks omitted). But the supervisory power
“is a circumscribed one,” id., that cannot be extended by
federal courts in a manner that transgresses constitu-
tional or statutory limits, see Bank of Nova Scotia v.
United States, 487 U.S. 250, 254-55 (1988) (“[E]ven a
sensible and efficient use of the supervisory power

is invalid if it conflicts with constitutional or stat-
utory provisions.” (quotation marks omitted)). In
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United States v. Williams, the Court distinguished the
limited supervisory power over the grand jury from the
Article III power, and held that district courts cannot
invoke the supervisory authority to take major actions
“on their own initiative,” or to “alter[] the traditional re-
lationships between the prosecutor, the constituting
court, and the grand jury itself.” 504 U.S. 36, 50 (1992).

The district court’s supervisory power cannot over-
ride constitutional requirements with respect to parties
outside the grand jury process.® A judicial order com-
pelling a party to take an action, be it a mandatory in-
junction, writ of mandamus, or other similar form of
compulsory relief has always been understood as an ex-
ercise of the Article I1I judicial power. See, e.g., Geor-
gia v. Stanton, 73 U.S. 50, 75-76 (1867) (“[I]n order to
entitle the party to the [injunctive] remedy, a case must
be presented appropriate for the exercise of judicial
power.”). A court may therefore issue compulsory or-
ders only at the behest of a party with Article I11 stand-
ing. See Summers v. Earth Island Inst., 555 U.S. 488,
493 (2009) (“To seek injunctive relief, a plaintiff must
show that he is under threat of suffering ‘injury in fact’
that is concrete and particularized.”).

The judicial power is particularly implicated when a
court issues a compulsory order to the executive branch.
See Kendall v. United States ex rel. Stokes, 37 U.S. 524,

3 As discussed in greater depth below, the courts have a limited
ability to issue compulsory process to aid and protect grand jury in-
vestigations as part of their traditional supervisory capacity. This
limited non-Article III power has never extended to issuing compul-
sory orders for the benefit of third parties, such as the Committee,
who are external to the grand jury process. See infra 13-19.
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618 (1838) (“[T]he authority to issue the writ of manda-
mus to an officer of the United States, commanding him
to perform a specific act, required by a law of the United
States, is within the scope of the judicial powers of the
United States.”). A court may direct the executive
branch only when exercising its Article I11 powers. As
the Court held in Schlesinger v. Reservists Committee
to Stop the War, a plaintiff must present more than
“generalized grievances” to “seek to have the Judicial
Branch compel the Executive Branch to act in conform-
ity” with constitutional provisions. 418 U.S. 208, 217
(1974). The Court emphasized the interrelation of
standing and separation of powers and explained that
ruling on constitutional issues “in the abstract” would
“open the Judiciary to an arguable charge of providing
‘government by injunction.”” Id. at 222.

The courts may interfere with the actions of a co-
equal branch only when deciding a justiciable case or
controversy. Consistent with these basic principles,
during the course of these impeachment investigations,
House Committees have not disputed that standing is
required to enforce legislative subpoenas directed to the
executive branch. Indeed, standing has been the key
issue in recent congressional attempts to seek judicial
enforcement of congressional subpoenas.*

B.

Despite these fundamental constitutional require-
ments, the Committee maintains it is “counterintuitive”

4 See McGahn, 2020 WL 1125837; Blumenthal v. Trump, 949 F.3d
14 (D.C. Cir. 2020); Maloney v. Murphy, No. 18-5305 (D.C. Cir. filed
Aug. 14, 2019); U.S. House of Reps. v. Mnuchin, et. al., No. 19-5176
(D.C. Cir. filed June 14, 2019).
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to consider the requirements of Article III in the context
of an application for grand jury materials because the
district court may authorize disclosure under Rule 6(e)
and the court’s supervisory power over the grand jury
exists separate and apart from Article III. Comm.
Supp. Br. 8-9. Intuitions aside, nothing in the text or
structure of Rule 6(e) permits district courts to order
disclosure of grand jury materials when a party does not
otherwise have standing for such relief. Nor does the
district court’s residual supervisory authority extend to
issuing compulsory process to the executive branch on
behalf of third parties, rather than on behalf of the
grand jury. While courts exercise some limited non-
Article 11T powers when supervising the grand jury, the
grand jury context does not allow the courts to suspend
Article III when compelling action by the executive
branch.

1.

Rule 6(e) does not alter the separation of powers by
permitting a court to order disclosure by the executive
branch absent standing by a third party. The Federal
Rules of Criminal Procedure have the force and effect of
law, and as the Court has explained, we interpret Rule
6(e) the same way we would a statute: by looking first
to “the Rule’s plain language.” United States v. John
Doe, Inc. I, 481 U.S. 102, 109 (1987); see also United
States v. Petri, 731 F.3d 833, 839 (9th Cir. 2013). Asin
all cases of statutory interpretation, we must “accept
[Rule 6(e)] as meaning what it says.” John Doe, Inc.,
481 U.S. at 109 (quotation marks omitted). Under the
plain text of Rule 6(e), a supervising court “may author-
ize disclosure” of grand jury materials under limited cir-
cumstances. FED. R. CRIM. P. 6(e)(3)(E).
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Rule 6(e) codifies and reinforces the requirements of
grand jury secrecy, subject only to certain enumerated
exceptions. We have recently explained that the list of
exceptions is exclusive and that the district court has no
“inherent authority” to order disclosure outside of the
circumstances provided for in the Rule. See McKeever
v. Barr, 920 F.3d 842, 846 (D.C. Cir. 2019), cert. denied,
No. 19-307, 2020 WL 283746 (Jan. 21, 2020). Very few
third parties will fit within these circumscribed exemp-
tions, which do not include, for example, any provisions
for Congress, members of the public, historians, or the
media. As we have explained, “[t]he rule makes quite
clear that disclosure of matters occurring before the
grand jury is the exception and not the rule.” Fund for
Constitutional Gov’t v. Nat’l Archives & Records Serv.,
656 F.2d 856, 868 (D.C. Cir. 1981); see also United States
v. Rutherford, 509 ¥.3d 791, 795 (6th Cir. 2007) (explain-
ing that Rule 6(e)(2)(B) is a powerful “prohibitory rule
that prevents the government from disclosing grand
jury matters except in limited circumstances”). The
Supreme Court has explained the Rule “ensure[s] the
integrity of the grand jury’s functions” by “placing strict
controls on disclosure.” Wailliams, 504 U.S. at 46 & n.6.
The text of the Rule’s “judicial proceeding” exception,
which specifies a precise “kind of need that must be
shown” to justify disclosure, “reflects a judgment that
not every beneficial purpose, or even every valid govern-
mental purpose, is an appropriate reason for breaching
grand jury secrecy.” Baggot, 463 U.S. at 480.

The text and structure of Rule 6(e) demonstrate that
it does not create any distinet authority for compulsory
process against the executive branch. The fact that the
court “may authorize disclosure” suggests that the court
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cannot release the materials itself. It may only author-
ize others to do so, presumably the government attor-
neys who by default “retain control” of the grand jury
materials. FED. R. CRIM. P. 6(e)(1). The plain mean-
ing of “authorize” is to “give official permission for” or
to “approve” or “sanction,” not to compel or require.
Authorize, Oxford English Dictionary (3d ed. 2014); see
also Authorize, Webster’s New International Diction-
ary of the English Language (2d ed. 1941) (“To give au-
thoritative permission to or for; to empower; warrant.”).
Notably, the Rule does not confer any right to disclo-
sure, but rather leaves disclosure to the discretion of the
district court. See infra 31-34. Thus, under Rule 6(e),
authorizing disclosure does not include compulsion, but
rather refers to lifting grand jury secrecy so that the
executive branch attorney may disclose the materials.

Moreover, the Rule confers substantial authority on
the government attorneys, not only in serving as custo-
dian over grand jury materials, but in many instances
allowing government attorneys to disclose without court
permission. See FED. R. CRIM. P. 6(e)(3)(A), (C), (D).
Even for those disclosures that must be authorized by
the court, three of the five circumstances require the re-
quest for disclosure to be made by the government.
FED. R. CRrIM. P. 6(e)(3)(E)(iii)-(v). When a person pe-
titions for disclosure of a grand jury matter, notice must
be given to an attorney for the government. FED. R.
CriM. P. 6(e)(3)(F).

The government attorneys and the district court to-
gether play a gatekeeping and supervisory role over
grand jury materials. Both the prosecutor and the dis-
trict court have an institutional relationship to the grand
jury; yet the Rule does not change other constitutional
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arrangements between the courts and the Executive.
Nothing in Rule 6(e) suggests that the court may compel
government attorneys to disclose grand jury materials
to third parties who do not meet Article III require-
ments. To the contrary, Rule 6(e) establishes a balance,
requiring the agreement of both the courts and the gov-
ernment lawyers for disclosure in most instances.

The majority’s position, however, entrusts grand
jury secrecy exclusively to the courts—allowing the dis-
trict court not only to authorize, but to compel release.
Maj. Op. 26. By contrast, DOJ’s position that impeach-
ment does not fit within the “judicial proceeding” excep-
tion would leave grand jury secrecy solely to the Execu-
tive in this political context. The grand jury, however,
is not an appendage of any one branch. Rule 6(e) should
not be read to upend longstanding principles of separa-
tion of powers, nor to create supremacy of either the
courts or the executive branch over the grand jury.
See United States v. Chanen, 549 F.2d 1306, 1313 (9th
Cir. 1977) (“[Gliven the constitutionally-based indepen-
dence of each of the three actors—court, prosecutor and
grand jury—we believe a court may not exercise its ‘su-
pervisory power’ in a way which encroaches on the pre-
rogatives of the other two unless there is a clear basis in
fact and law for doing so. If the district courts were
not required to meet such a standard, their ‘supervisory
power’ could readily prove subversive of the doctrine of
separation of powers.”).

2.

Rule 6(e) codifies some aspects of grand jury practice
and secrecy but does not cover every aspect of the dis-
trict court’s supervisory power. Thus, whether a dis-
trict court’s non-Article III power extends to issuing a
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compulsory order to the executive branch for the benefit
of third parties must also be considered against the his-
torical background of the supervisory power. Even
though our circuit does not recognize any “inherent”
power in the district court over grand jury disclosure,
see McKeever, 920 F.3d at 849, some supervisory powers
exist alongside Rule 6(e). For example, because a
grand jury does not have the power to compel witness
testimony, it may rely on the supervising court to issue
and enforce compulsory process to aid the grand jury’s
investigative function. Seals, 130 F.3d at 457. Addi-
tionally, a court has the power to protect the integrity of
grand jury proceedings by issuing contempt sanctions
to attorneys who violate grand jury secrecy. See In re
Sealed Case No. 98-3077, 151 F.3d 1059, 1070 (D.C. Cir.
1998). Even though such exercises of power by the dis-
trict court go beyond the strictly administrative, they
are closely connected to aiding the grand jury in the ex-
ercise of its core functions. Compulsory process or-
dered on behalf of and at the request of the grand jury
is not an exercise of the Article III power, but instead
part of the court’s supervisory function over the grand
jury. Judicial assistance in these limited circumstances
requires no jurisdiction or standing by the grand jury—
because the authority for such process inheres in the
limited relationship between the grand jury and judici-
ary.

By contrast, third parties who seek grand jury infor-
mation stand outside of the historic relationship be-
tween the grand jury and the court. As discussed be-
low, there is no longstanding tradition of courts ordering
disclosure of grand jury materials to third parties. See
nfra 33-35. When third parties seek the disclosure of
such presumptively secret information, they cannot rely
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on the court’s supervisory authority because such au-
thority extends only to aiding the grand jury. For in-
stance, we have drawn a sharp distinction between grand
jury witnesses, who are part of the grand jury process,
and third parties, who are not. See In re Grand Jury,
490 F.3d 978, 988 (D.C. Cir. 2007) (“Preventing a third
party from reviewing a witness’s grand jury testimony
is essential to guarantee secrecy to witnesses; prevent-
ing the witness from reviewing the witness’s own testi-
mony is entirely unnecessary to guarantee secrecy to
witnesses.”); United States v. Moussaout, 483 F.3d 220,
237 (4th Cir. 2007) (“We are certainly unaware of any
long unquestioned power of federal district courts to or-
der the Government to disclose non-public materials
given to the defense in a eriminal trial to third-party civil
plaintiffs involved in litigation in another jurisdiction.”
(internal citation and quotation marks omitted)). Even
the prosecutor, who may issue subpoenas on behalf of
the grand jury, must ground his authority in the “grand
jury investigation, not the prosecutor’s own inquiry” be-
cause “[flederal prosecutors have no authority to issue
grand jury subpoenas independent of the grand jury.”
Lopez v. Dep’t of Justice, 393 F.3d 1345, 1349-50 (D.C.
Cir. 2005).

Only the grand jury and those who are part of the
grand jury process—not a third party—may petition a
court for compulsory process pursuant to the court’s
limited supervisory power.” The supervisory power of

® The concurring opinion suggests this argument somehow pre-
vents authorization of disclosure, Concurring Op. 3; however, Rule
6(e) specifically allows district courts to authorize disclosure by gov-
ernment attorneys. See supra Part I. By contrast, neither the Rule
nor the traditional supervisory power suggest the court may compel
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the district court exists to serve the functions of the
grand jury, but the district court cannot use that power
to evade the requirements of Article III or to expand
judicial authority over the executive branch.® See Chanen,
549 F.2d at 1313 n.5 (admonishing against adopting a
view of “judicial supervisory powers [over the grand
jury] so broad in scope as to risk serious impairment of
the constitutionally-based independence of the Execu-
tive, i. e., the prosecutor, when acting within his own
sphere”).

C.

This is not the first time Congress has sought grand
jury information in connection with an impeachment pro-
ceeding. The handful of historical examples demonstrate
that Congress has received grand jury materials; how-
ever, courts have not compelled disclosure of materials
from the executive branch. Since the enactment of Rule
6(e), courts analyzing congressional requests for grand
jury materials have been careful to authorize rather
than compel disclosure and have recognized the separa-
tion of powers concerns present in such cases.

disclosure by the executive branch, and the concurrence offers not a
single case or example to support the principle that district courts
may compel disclosure to a party that lacks standing.

¢ Furthermore, the available evidence suggests that the scope of
the supervisory power prior to the adoption of Rule 6(e) was simi-
larly limited. Courts allowed grand jury secrecy to be breached
only in very limited circumstances, and there is no evidence of a tra-
dition of third parties resorting to the courts to compel disclosure.
See generally Mark Kadish, Behind the Locked Door of an Ameri-
can Grand Jury: Its History, Its Secrecy, and Its Process, 24 FLA.
ST. U. L. REV. 1, 16-22 (1996).
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For example, the Eleventh Circuit upheld an order
authorizing disclosure to the House Judiciary Commit-
tee pursuant to the judicial proceeding exception during
the impeachment of Judge Alcee Hastings. See gener-
ally Hastings, 833 F.2d 1438. Authorization was all
that was necessary because DOJ “stated that it ha[d] ‘no
objection’ to this disclosure to the Committee.” Id. at
1441-42. Similarly, in 2007, the House Judiciary Com-
mittee petitioned for disclosure of grand jury materials
relevant to its impeachment inquiry into the conduct of
Judge Thomas Porteous. See In re Grand Jury Inves-
tigation of U.S. Dist. Judge G. Thomas Porteous, Jr.,
No. 09-me-04346 (E.D. La. Aug. 6, 2009). The district
court held that the Committee demonstrated a particu-
larized need and authorized the Department to disclose
the materials. [Id. at *6. DOJ did not oppose the re-
quest, id. at *2, so no compulsory process was necessary.

Other courts have recognized that Congress should
rely on legislative process to secure grand jury papers,
even after authorization of disclosure. In In re Grand
Jury Investigation of Ven-Fuel, a House Subcommittee
Chairman moved for disclosure under Rule 6(e).
441 F. Supp. 1299 (M.D. Fla. 1977). Only after coneclud-
ing the Chairman had standing,” the court determined
that it would enforce the authorization of disclosure, but
nonetheless “request[ed] that the Subcommittee issue
1ts own subpoena duces tecum to the United States At-
torney for the specific documents desired.” Id. at 1307

" The district court relied on United States v. AT&T, 551 F.2d 384,
391 (D.C. Cir. 1976), to support its determination regarding congres-
sional standing. As we recognized in McGahn, AT&T’s standing
holding is no longer tenable after Raines. See 2020 WL 1125837, at
*11-12.
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(emphasis added) (internal citation omitted). The court
stressed that the House should utilize the legislative pro-
cess to enforce its legislative demand for documents
from the executive branch. Id. at 1307-08. Respect
for the political process counseled in favor of withdraw-
ing the judiciary from such clashes to allow the political
branches to rely upon their own processes to resolve dis-
putes over grand jury materials.

Courts also considered congressional requests for
grand jury records in impeachment proceedings prior to
the adoption of Rule 6(e). Rule 6(e) gives possession of
grand jury materials to government attorneys, but be-
fore Rule 6(e) possession of grand jury materials was
not uniform—sometimes the records would be held by
the district court and sometimes by the prosecutor. In
the few recorded instances of congressional attempts to
obtain grand jury materials prior to Rule 6(e), posses-
sion appears to have been the dispositive factor.® For

8 The concurring opinion suggests, incorrectly, that the linchpin of
my position is possession. Concurring Op. 1-2. Yet while the hap-
penstance of physical possession appears to have been a critical fac-
tor prior to Rule 6(e)’s adoption, Rule 6(e)(1) now establishes the Ex-
ecutive as the designated custodian of grand jury materials. See
supra 15-16. A court’s power to utilize in camera review in connec-
tion with a Rule 6(e) application does not alter DOJ’s duty to main-
tain grand jury documents. Neither of the cases cited by the con-
currence supports the claim that the mere availability of in camera
review can be used as a backdoor for a court to compel disclosure
over the objection of the Executive to a party that lacks standing.
To the contrary, both cases involved voluntary compliance by the
Executive. See In re Report & Recommendation of June 5, 1972
Grand Jury Concerning Transmission of Evidence to House of Rep-
resentatives, 370 F. Supp. 1219, 1221 (D.D.C. 1974), aff’d, Haldeman
v. Sirica, 501 F.2d 714 (D.C. Cir. 1974); In re Sealed Case No.
98-3077, 151 F.3d at 1068.
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example, during a 1945 impeachment inquiry into two
judges, the House Judiciary Committee requested grand
jury materials. The supervising district court directed
its deputy clerk to testify before the Committee regard-
ing the materials. See, e.g., Conduct of Albert W. John-
son and Albert L. Watson, U.S. Dist. Judges, Middle
Dustrict of Pennsylvania: Hearing Before Subcomm.
of the H. Comm. on the Judiciary, 79th Cong. 62-65
(1946). While the majority classifies this as an example
of “court-ordered disclosure,” Maj. Op. 14, it fails to note
that the direction was not to another branch, but simply
to the court’s deputy clerk. Because the district court
possessed the grand jury records, disclosure did not re-
quire an exercise of Article III power, but merely an ex-
ercise of discretion to release papers within the court’s
control. By contrast, in a 1924 inquiry into two con-
gressmen, the House failed to obtain grand jury materi-
als that were in the possession of the Attorney General.
6 Cannon’s Precedents of the House of Representatives
of the United States § 402 (“Cannon’s”); see also H.R.
Rep. No. 68-282 (1924) (grand jury investigation of John
W. Langley and Frederick N. Zihlman). The House
does not appear to have considered petitioning the su-
pervising court for an order compelling the Attorney
General to turn over the materials.

Both before and after Rule 6(e), the federal courts
have not utilized their limited supervisory authority to
compel the production of grand jury materials to Con-
gress. The historical precedents cited by the Constitu-
tional Accountability Center in its amicus brief are not
to the contrary. Not one of the cited examples involved
a court issuing an order to compel disclosure of grand
jury materials to Congress. Rather, these precedents
all involved, at most, only authorization to release grand
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jury materials.” Thus, whenever Congress has received
grand jury materials in the past, it was with the cooper-
ation of the entity that possessed the materials—either
the supervising court, if the materials were within its
custody, or the executive branch, which turned over the

9 The 1811 Toulmin precedent cited by CAC and the majority did
not involve compulsory process, judicial involvement of any sort, or
even secret grand jury materials. See 3 Asher C. Hinds, Hinds’
Precedents of the House of Representatives § 2488 (“Hinds’”). The
other historical instances CAC cites similarly did not involve com-
pulsory judicial process. See 2 Hinds’ § 1123; H.R. Rep. No.
57-1423 (1902) (contested election in which the House received a
grand jury report without evidence of judicial involvement); 6 Can-
non’s § 74 (1921 contested election in which grand jury materials
were made available to the Senate with no evidence of judicial in-
volvement); id. § 399 (1924 Senate conduct inquiry in which a district
judge disclosed “some of the[] names” of grand jury witnesses known
to the judge but does not appear to have produced “minutes of the
grand jury proceeding” or the “documentary evidence which had gone
before the grand jury” in response to a subpoena); Haldeman,
501 F.2d at 715 (“We think it of significance that the President of the
United States, who is described by all parties as the focus of the re-
port and who presumably would have the greatest interest in its dis-
position, has interposed no objection to the District Court’s action”
in disclosing a grand jury report the district judge possessed); Has-
tings, 833 F.2d at 1441-42 (“[T]he Department of Justice has stated
that it has ‘no objection’ to this disclosure to the Committee.”); In re
Cisneros, 426 F.3d 409, 412 (D.C. Cir. 2005) (noting the Independent
Counsel is “not under the aegis of either the court or a grand jury”
and granting his petition to disclose materials to Congress); In re
Grand Jury Investigation of Judge Porteous, No. 09-me-04346, at
*6-7 (“[TThe Department of Justice is authorized to disclose to au-
thorized personnel of the House of Representatives” grand jury ma-
terials related to the Porteous investigation and “Department of Jus-
tice personnel may discuss” with the Committee “matters occurring
before the grand jury.”).
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materials without being ordered by a court to do so."
The foregoing examples demonstrate that although
courts have sometimes authorized disclosure to third
parties pursuant to their supervisory authority or under
the judicial proceeding exception of Rule 6(e), courts
have not compelled disclosure to third parties over the
objection of the executive branch.

ok ok

Even in the grand jury context, we are obliged to en-
sure that a dispute is within our Article III authority.
Nothing in Rule 6(e), the traditional supervisory power,
or historical practice changes the relationship between
the coordinate branches or the general rule that a court
exercises the Article I1I judicial power when it issues
compulsory process to the executive branch.

I1I.

Because a compulsory order to the executive branch
in aid of Congress is an essential attribute of the Article
I1I judicial power, the Committee must establish stand-
ing in order to obtain judicial relief. This Part explains
why the Committee lacks standing to seek compulsory
process against the executive branch for the grand jury
materials. First, in light of Raines and our court’s re-
cent decision in McGahn, the Committee would not have
standing to seek judicial enforcement of its subpoena to

10 The historical practice also casts doubt on DOJ’s position that
an impeachment cannot be a judicial proceeding. DOJ has previ-
ously consented to the release of materials for impeachment pro-
ceedings and specifically agreed that a “Senate impeachment trial
qualifies as a ‘judicial proceeding,” and that a House impeachment
inquiry is ‘preliminary to’ the Senate trial.” Hastings, 833 F.2d
at 1440-41.



59a

DOJ. Because this case similarly presents a purely in-
terbranch conflict, the Committee has no standing to
seek a judicial order compelling DOJ to produce the
same papers in the context of a Rule 6(e) proceeding.
Second, although McGahn leaves open the possibility
that legislative standing could be created by statute,
Rule 6(e) creates no informational right to grand jury
materials and the denial of such materials is not a judi-
cially cognizable injury. Therefore, irrespective of whether
a statute could establish congressional standing, Rule
6(e) does not. Finally, allowing standing in this context
would run against historical practice and the limited role
of the federal judiciary in our system of separated pow-
ers. Raines, 521 U.S. at 819 (standing requires the dis-
pute to be “traditionally thought to be capable of resolu-
tion through the judicial process” (quotation marks
omitted)).

A.

“[T]he law of [Article] I1I standing is built on a single
basic idea—the idea of separation of powers.” Raines,
521 U.S. at 820 (quoting Allen v. Wright, 468 U.S. 737,
752 (1984)). The Article III judicial power extends only
to cases and controversies, disputes that present con-
crete and particularized injuries to the rights of individ-
uals. A rigorous standing analysis restricts courts to dis-
putes traditionally within the judicial power. “The statu-
tory and (especially) constitutional elements of jurisdic-
tion are an essential ingredient of separation and equili-
bration of powers, restraining the courts from acting at
certain times, and even restraining them from acting
permanently regarding certain subjects.” Steel Co. v.
Citizens for a Better Env’t, 523 U.S. 83, 94 (1998). The
Court often decides interbranch conflicts, but only when
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such conflicts implicate the rights of private parties.
See Raines, 521 U.S. at 820. Conflicts between the ex-
ecutive branch and Congress are generally settled in the
political back and forth, because each branch has the
constitutional motives and means to defend its own pow-
ers and “resist encroachments of the others.” The
Federalist No. 51, at 268-69 (James Madison).

When Congress brings suit against the executive
branch, we must be especially careful to ensure that the
suit is properly within our jurisdiction. As we recently
explained, “we lack authority to resolve disputes between
the Legislative and Executive Branches until their ac-
tions harm an entity ‘beyond the [Federal] Government.’
Without such a harm, any dispute remains an intramural
disagreement about the ‘operations of government’ that
we lack power to resolve.” McGahn, 2020 WL 1125837,
at *3 (quoting Raines, 521 U.S. at 834 (Souter, J., con-
curring in the judgment)). In McGahn, we held that
the Committee lacks standing to “invoke the jurisdiction
of the federal courts to enforce its subpoena” for the tes-
timony of former Counsel to the President Donald
McGahn. Id. at *7. McGahn made clear that gener-
alized disputes between Congress and the Executive are
not justiciable because standing in interbranch disputes
is at odds with the constitutional separation of powers,
the nature of the judicial power, and historical practice.
Id."

1 As McGahn recognized, “we may adjudicate cases concerning
congressional subpoenas that implicate the rights of private par-
ties.” 2020 WL 1125837, at *16 (citing Mazars, 940 F.3d at 723).
In Trump v. Mazars, the House Oversight Committee’s subpoena
was directed to the President’s private accounting firm. Although
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The framework in McGahn governs the standing in-
quiry in the case before us. To begin with, the Com-
mittee would not have standing to enforce its April sub-
poena for the grand jury materials—a legislative sub-
poena against the executive branch must be enforced
through legislative process. The fact that the Commit-
tee here seeks to use the courts to compel production of
the same materials under the aegis of Rule 6(e) does not
alter the standing analysis. The Committee asserts
that its “continued lack of access to the material is a
quintessential informational injury sufficient to confer
standing.” Comm. Supp. Br. 5. The nature of the inter-
branch dispute and the relevant constitutional bar in this
case is indistinguishable from McGahn: In both cases
the Committee seeks to invoke the compulsory powers
of the federal judiciary in an informational dispute with
the executive branch; however, the Committee’s alleged

the subpoena raised separation of powers concerns and was inter-
twined with the “official actions of the Chief Executive,” Mazars,
940 F.3d at 752 (Rao, J., dissenting), it nonetheless involved private
parties. When determining standing, we focus on the identity of
the parties rather than the issues they seek to adjudicate. Valley
Forge Christian Coll. v. Americans United for Separation of Church
& State, Inc., 454 U.S. 464,485 (1982). Unlike Mazars, this case pre-
sents a purely interbranch dispute between the House and the Ex-
ecutive, over which this court lacks jurisdiction. Moreover, this
case arises in relation to a formal impeachment inquiry and trial,
which raises concerns regarding justiciability. See Raines, 521 U.S.
at 829 (no standing for suits that are “contrary to historical experi-
ence”); (Walter) Nixon, 506 U.S. 224, 234 (1993) (“[T]he Judiciary

were not chosen to have any role in impeachments.”). These
concerns were not present in Mazars. See 940 F.3d at 779 n.20
(Rao, J., dissenting) (“[T]The Committee has not relied on the im-
peachment power for this subpoena. ... Congress, the Execu-
tive, and the courts have maintained that requests under the legisla-
tive and impeachment powers may be treated differently.”).
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“informational injury” is insufficient to confer standing
because federal courts lack constitutional power to issue
an injunction in a dispute between Congress and the Ex-
ecutive when no individual rights are at stake. See
McGahn, 2020 WL 1125837, at *3 (“[T]he Committee’s
dispute with the Executive Branch is unfit for judicial
resolution because it has no bearing on the ‘rights of
individuals.”” (quoting Marbury v. Madison, 5 U.S. (1
Cranch) 137, 170 (1803))).

The majority insists that this case “is unlike other inter-
branch disputes” and distinguishable from McGahn be-
cause the grand jury is an “appendage of the court” and
the Department of Justice is “simply the custodian of
the grand jury materials.” Maj.Op.9,26. The major-
ity further maintains that “it is the district court, not the
Executive or the Department, that controls access to

grand jury materials.” Id. at 10. These sweeping
claims cannot be squared with Rule 6(e), our cases, and
the history of the grand jury.

The text and structure of Rule 6 make clear that the
district court and the executive branch share responsi-
bility for maintaining grand jury secrecy and for over-
seeing appropriate disclosures. As discussed above,
government attorneys have authority to disclose in some
circumstances without court approval; in other circum-
stances, the government attorney must approve the dis-
closure. See, e.g., FED. R. CRIM P. 6(e)(3)(A)-(D),
(E)(ii)-(v). In McKeever, we explained that the dis-
trict court cannot release grand jury records on its own
initiative because “Rule 6 assumes the records are in the
custody of the Government, not that of the court” and
the district court may authorize disclosure by an “attor-
ney for the government.” 920 F.3d at 848 (citing FED.
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R. CrRIM. P. 6(e)(1)). The majority’s contrary position
relies in part on the reasoning of other circuits that have
concluded grand jury records are “court records” over
which the district court can exercise “inherent author-
ity” because the grand jury is part of the judicial pro-
cess. Maj. Op. 9 (citing cases). Yet we have recently
stated it is “not at all clear” that grand jury records are
“judicial records” and noted that this court has rejected
that conclusion in other contexts. McKeever, 920 F.3d
at 848. Grand jury documents, like the grand jury it-
self, belong neither to the executive branch nor to the
courts.

Contrary to the majority’s classification of the grand
jury as part of the judiciary, the Supreme Court has ex-
plained that the grand jury’s “institutional relationship
with the Judicial Branch has traditionally been, so to
speak, at arm’s length.” Williams, 504 U.S. at 47.
The Court has also recognized the important relation-
ship between the prosecutor and the grand jury. See,
e.g.,Sells Eng’g, 463 U.S. at 430 (“[A] modern grand jury
would be much less effective without the assistance of
the prosecutor’s office. . .. [The grand jury] depends
largely on the prosecutor’s office to secure the evidence
or witnesses it requires.”). Government attorneys have
strong institutional reasons for protecting grand jury
secrecy in relation to ongoing and future prosecutions.

Thus, although the grand jury relies on both court
and prosecutor for the exercise of its functions, it is an
“appendage” of neither. The grand jury exists apart
from all three branches. See Williams, 504 U.S. at 47
(“[The grand jury] has not been textually assigned,
therefore, to any of the branches described in the first
three Articles. It ‘is a constitutional fixture in its own
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right.”” (quoting Nixon v. Sirica, 487 F.2d 700, 712
n.54 (D.C. Cir. 1973))); Chanen, 549 F.2d at 1312 (“[T]he
functions of the grand jury are intimately related to the
functions of court and prosecutor. ... But

the grand jury is not and should not be captive to any of
the three branches.” (internal citations omitted)). A
district court may supervise the grand jury, but such su-
pervision does not change the division of power between
the court and the political branches.

Because this case is fundamentally an interbranch
dispute, the House may seek judicial process against the
executive branch only if it can demonstrate Article 111
standing. The Committee’s claim must fit within the
increasingly narrow exceptions for congressional stand-
ing. Here, the Committee asserts no individual harm to
a lawmaker’s personal interests. Cf. Powell v. McCor-
mack, 395 U.S. 486 (1969) (finding a justiciable case or
controversy for elected Member of Congress to sue for
wrongful exclusion from Congress, which deprived him
of salary and seat). The Committee here is “an institu-
tional plaintiff” representing the House of Representa-
tives. Comm. Supp. Br. 11 (quoting Ariz. State Legis-
lature v. Ariz. Indep. Redistricting Comm’n, 135 S. Ct.
2652, 2664 (2015)); see also H.R. Res. 430, 116th Cong.
(2019) (authorizing House Judiciary Committee “to pe-
tition for disclosure of” the grand jury materials at issue
“pursuant to Federal Rule of Criminal Procedure 6(e)”).
Although the Court has suggested some limited stand-
ing for state legislatures raising institutional interests,
McGahn forecloses institutional standing for Congress
in suits against the executive branch. See 2020 WL
1125837, at *3-8. McGahn, however, leaves open the
question of whether a “statute authorizing a suit like the
Committee’s would be constitutional.” Id. at *15. It
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is doubtful whether this question in fact remains open
after Raines, where the Court noted “[i]t is settled that
Congress cannot erase Article III’s standing require-
ments by statutorily granting the right to sue to a plain-
tiff who would not otherwise have standing.” 521 U.S.
at 820 n.3. Nonetheless, this remains the only possible
path for the Committee’s standing in this case. Assum-
ing a statute might be able to create standing in an in-
terbranch dispute, I analyze whether Rule 6(e) creates
a legally cognizable injury sufficient to sustain the Com-
mittee’s standing.

B.

Congress may “elevat[e] to the status of legally cog-
nizable injuries concrete, de facto injuries that were pre-
viously inadequate in law.” Lujan v. Defenders of Wild-
life, 504 U.S. 555, 578 (1992). Yet as the Court recently
explained, a plaintiff must always demonstrate that it
has suffered a sufficiently “concrete injury even in the
context of a statutory violation.” Spokeo, Inc. v. Rob-
ins, 136 S. Ct. 1540, 1549 (2016). Thus, the mere fact
that “a statute grants a person a statutory right and pur-
ports to authorize that person to sue to vindicate that
right,” “does not mean that a plaintiff automatically sat-
isfies the injury-in-fact requirement.” Id. We have
since elaborated on the Court’s holding in Spokeo, ex-
plaining that “[f]or a statutory violation to constitute an
injury in fact, then, the statute must protect the plain-
tiff’s concrete interest—i.e., afford the putative plaintiff
a right to be free of a harm capable of satisfying Article
I11.”  Jeffries v. Volume Servs. Am., Inc., 928 F.3d 1059,
1064 (D.C. Cir. 2019).

The Committee maintains that it has standing be-
cause Rule 6(e) “authorizes court-ordered disclosures”
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when grand jury material is sought preliminary to a ju-
dicial proceeding, and the House is therefore “entitled
to the material under the Rule.” Comm. Supp. Br. 5.
Contrary to the House’s assertions, however, Rule 6(e)
does not create an entitlement to invoke the courts’ aid
in compelling production of grand jury information.
See Pittsburgh Plate Glass Co. v. United States, 360 U.S.
395, 399 (1959) (Rule 6(e) does not confer upon an appli-
cant “a ‘right’ to the delivery to it of the witness’ grand
jury testimony”); see also In re Fed. Grand Jury Pro-
ceedings, 760 F.2d 436, 439 (2d Cir. 1985) (explaining
that there “is no ‘absolute right’ to . .. grand jury
testimony” under the judicial proceeding exception).
Rather, Rule 6(e) starts from the premise that “disclo-
sure of matters occurring before the grand jury is the
exception and not the rule,” and then proceeds to “set[]
forth in precise terms to whom, under what circum-
stances and on what conditions grand jury information
may be disclosed.” McKeever, 920 F.3d at 844 (empha-
sis added) (citation and quotation marks omitted).

The decision to authorize the release of grand jury
materials in connection with a judicial proceeding is thus
committed to the sound discretion of the supervising
court, which “may” authorize disclosure “at a time, in a
manner, and subject to any other conditions that it di-
rects.” FED. R. CRIM. P. 6(e)(3)(E). Even then, dis-
closure is appropriate only if the court first concludes
that “the party seeking material covered by the excep-
tion ha[s] made a sufficiently strong showing of need to
warrant disclosure.” McKeever, 920 F.3d at 846.

Rule 6(e) is thus unlike other statutes and regula-
tions that require the disclosure of certain categories of
information, such as the Freedom of Information Act.
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See 5 U.S.C. § 552 (providing that agencies “shall make
available” to the public various categories of records and
information); Zwvotofsky ex rel. Ari Z. v. Sec’y of State,
444 F.3d 614, 617-18 (D.C. Cir. 2006) (noting that under
FOIA “[t]he requester is injured-in-fact for standing
purposes because he did not get what the statute enti-
tled him to receive”). The Committee’s attempt to
analogize Rule 6(e) to such statutes is misguided.
Each of the cases cited by the Committee to support its
theory of informational injury-in-fact involved claims
that a plaintiff was denied access to information in vio-
lation of an express statutory or regulatory mandate to
disclose the information at issue. For example, the
Federal Election Campaign Act of 1971 required that
political committees make certain information public,
and so an alleged failure to disclose such information
would constitute a judicially cognizable injury. See
FEC v. Akins, 524 U.S. 11, 21 (1998). Similarly, the
Federal Advisory Committee Act, 5 U.S.C. App. 2 § 10,
requires release of information pertaining to certain
committees advising the executive branch. The Court
held that a deprivation of such information constituted
an injury sufficient to confer standing. See Pub. Citi-
zen v. U.S. Dep’t of Justice, 491 U.S. 440, 449-50 (1989).
Because these statutes created affirmative disclosure
obligations, a plaintiff could establish an Article III in-
jury by alleging a refusal to provide the required infor-
mation."

2 The Committee’s attempt to analogize Rule 6(e) to statutes
like FOIA fails for an additional re