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APPENDIX A
[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
No. 16-17109
D.C. Docket No. 1:14-cv-22441-CMA
[Filed June 4, 2018]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff - Appellee,
)
)
versus
)
)
SALLY JIM,
)
Defendant - Appellant,
)
)
MICCOSUKEE TRIBE OF
)
INDIANS OF FLORIDA,
)
Intervenor - Appellant.
)
________________________________ )
Appeals from the United States District Court
for the Southern District of Florida
(June 4, 2018)
Before TJOFLAT and JORDAN, Circuit Judges, and
STEELE, District Judge.*
*

Honorable John E. Steele, United States District Judge for the
Middle District of Florida, sitting by designation.
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TJOFLAT, Circuit Judge:
In 1988, Congress enacted the Indian Gaming
Revenue Act (“IGRA”), Pub. L. No. 100-497, 102 Stat.
2467 (1988) (codified at 25 U.S.C. § 2701 et seq.), “to
protect the Indian gaming industry from corruption
and to provide for extensive federal oversight of all but
the most rudimentary forms of Indian gaming,”
Tamiami Partners, Ltd. By & Through Tamiami Dev.
Corp. v. Miccosukee Tribe of Indians of Fla., 63 F.3d
1030, 1033 (11th Cir. 1995). IGRA permits an Indian
tribe to engage in gaming and to distribute the revenue
from gaming activities to its members on a per capita
basis—that is, an equal payment to each member. 25
U.S.C. § 2710(b)(1), (b)(3). When an Indian tribe
decides to distribute the revenue from gaming
activities, however, the distributions are subject to
federal taxation. Id. § 2710(b)(3)(D). The Indian tribe,
as a consequence, must report the distributions, notify
its members of their tax liability, and withhold the
taxes due on them. Id. § 2710(b)(3)(D); 26 U.S.C.
§§ 3402(r)(1), 6041(a).
In the case before us, an Indian tribe engaged in
gaming activities. Each quarter, the tribe used the
revenue of the gaming activities to fund per capita
distributions to its members. But the tribe disregarded
its tax obligations on these distributions. It neither
reported the distributions nor withheld taxes on them.
In 2001, a member of the tribe received
distributions on behalf of herself, her husband, and her
two daughters. She neither filed a tax return for the
2001 tax year nor paid federal taxes on the
distributions. The Government, after catching wind of
the tribe’s distribution program, assessed taxes,
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penalties, and interest against the member for the
distributions. The member did not pay the
assessments.
As a result, the Government brought suit to reduce
the tax assessments to a judgment in district court.
The tribe moved to intervene as of right1 because the
case required a determination as to the taxability of the
distributions, which could impair its distribution
program and subject it to reporting and withholding
requirements. Its motion was granted, and the tribe
filed an answer and affirmative defenses.
In the proceedings below, the member and the tribe
raised as an affirmative defense that the distributions
were exempt from taxation as “Indian general welfare
benefit[s]” under the Tribal General Welfare Exclusion
Act (“GWEA”), Pub. L. No. 113-168, 128 Stat. 1883
(2014) (codified at 26 U.S.C. § 139E). GWEA excludes
from federal taxation “any payment made or services
provided to or on behalf of a member of an Indian tribe
. . . pursuant to an Indian tribal government program.”2

1

See Fed. R. Civ. P. 24(a).

2

To qualify for this exemption, the Indian tribal government
program must meet the following requirements:
(1) the program is administered under specified guidelines
and does not discriminate in favor of members of the
governing body of the tribe, and
(2) the benefits provided under such program-(A) are available to any tribal member who meets such
guidelines,
(B) are for the promotion of general welfare,
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26 U.S.C. § 139E(b). The Government moved for
summary judgment on this defense. On summary
judgment, the District Court determined that “the
Tribal GWE Act was not meant to supplant the IGRA;
that is, per capita distributions of gaming revenue
remain taxable income, even if these distributions
arguably promote the general welfare of a tribe.”
In this appeal, the member and the tribe contend
that the District Court erred in concluding that the
exemption for Indian general welfare benefits did not
apply to the distributions.3 The tribe alone asserts that
the District Court erroneously upheld tax penalties
against the member and incorrectly attributed to the
member the distributions of her husband and
daughters. Lastly, the tribe argues that the District
Court erred by entering judgment against it as an
intervenor.
We affirm the ruling of the District Court in each of
these matters. The distribution payments cannot
qualify as Indian general welfare benefits under GWEA
because Congress specifically subjected such
distributions to federal taxation in IGRA. The member
has waived any arguments as to penalties or the
amount assessed against her, and the tribe lacks a
legal interest in those issues. The District Court did not

(C) are not lavish or extravagant, and
(D) are not compensation for services.
26 U.S.C. § 139E(b)(1)–(2).
3

The member and the tribe raise two arguments in the alternative
that are wholly lacking in merit. See infra note 17.
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err in entering judgment against the tribe because the
tribe intervened as of right and the Government sought
to establish its obligation to withhold taxes on the
distributions.
I.
A.
In 1990, the Miccosukee Indian Tribe of Florida
(“Tribe”), an Indian tribe recognized under the Indian
Reorganization Act of 1934, Pub. L. No. 73-383, 48
Stat. 984 (1934), began to operate a gaming facility
called Miccosukee Indian Bingo and Gaming (“MIBG”)
on its reservation lands in southern Florida.
Since 1984, the Tribe has provided its members
quarterly payments to help them live on the
reservation without outside assistance.4 To fund these
distributions, the Tribe taxes the “gross sales” made on
the reservation as well as the rents from land and oil
leases. The Tribe collects this tax revenue in what it
calls the “non-taxable distributable revenue” account
(“NTDR”). Each quarter, the Tribe gathers and
approves a distribution from the NTDR. It divides the
NTDR’s balance by the number of tribal members and
then writes a check to each member for her
proportional share.
In 1995, when the Tribe began gaming activities, it
imposed a “gross receipts tax” specifically on MIBG.5
4

The Bureau of Indian Affairs approved the Tribe’s program to
provide these payments on December 13, 1984.
5

The Tribe defined “gross receipts” to “include all amounts
wagered and received by MIBG, all admission fees paid to MIBG,
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The Tribe also collects this gaming tax in the NTDR for
distribution. In theory, therefore, the NTDR contains
revenue from both gaming and non-gaming sources, all
of which the Tribe distributes to its members.
The reality is that the lion’s share of the revenue for
the distributions comes from MIBG. In the financial
year ending on September 30, 2001, MIBG contributed
$32,103,681 into the NTDR; the Tribe distributed
$32,268,000 to its members that year. This means that
$164,319 originated from other sources. Similarly, in
2002, MIBG paid $37,462,023 into the NTDR; the Tribe
distributed a total of $36,335,300 that year, leaving an
excess of $1,126,723 in gaming revenue. As the
numbers reveal, MIBG contributed the vast majority of
the funds for distribution. Despite this fact, the Tribe
neither reported the distributions nor withheld federal
taxes on them.
In 2001, Sally Jim, a member of the Tribe, received
and cashed distribution checks on behalf of herself, her
husband, and her two children.6 The distributions
totaled $272,000, which amounted to $68,000 per

and all other monies received by MIBG from ancillary or
supporting operations (including, but not limited to, food and
beverage services, gift shop sales, and related commercial
activities).” MIBG was required to calculate and pay the gross
receipts tax on the last day of each calendar month.
6

The Tribe has a matriarchal culture in which the distributions
payments are made out to the matriarch of the household. The
matriarch is expected to divvy the distributions between the
household members. If the household has children, the matriarch
is obligated to either use the children’s distributions for their
benefit or to save them until the children reach adulthood.
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person. She also earned $25,990 through her
employment at the tribal healthcare center in that
year. Sally Jim neither filed a tax return in 2001 nor
paid federal taxes on the distributions.
In September, 2004, because of Sally Jim’s failure to
file a tax return, the Government assessed taxes,
penalties, and interest against her for the 2001 tax
year. On December 31, 2012, after becoming aware of
the distributions Sally Jim received from the Tribe, the
Government assessed additional taxes, penalties, and
interest against her. Sally Jim did not pay the
assessments.
B.
On July 1, 2014, the Government sought to reduce
the assessments to a judgment in the District Court. In
its one-count complaint, the Government alleged that
Sally Jim failed to pay taxes and penalties of
$267,237.18 for 2001.7 The Tribe moved to intervene as
of right under Federal Rule of Civil Procedure
24(a).8 The District Court granted the motion after
7

In January 2015, after the IRS had commenced proceedings
against Sally Jim, her attorney prepared her tax return for 2001.
She signed and filed it on January 20, 2015. The return stated that
the $272,000 she received in distribution payments in 2001 were
non-taxable as Indian general welfare benefits under GWEA.

8

Federal Rule of Civil Procedure 24(a) reads:
(a) Intervention of Right. On timely motion, the court must
permit anyone to intervene who:
(1) is given an unconditional right to intervene by a federal
statute; or
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determining that a ruling could subject the Tribe to
withholding and reporting requirements and affect its
general welfare program.
Sally Jim and the Tribe answered the complaint
and raised affirmative defenses. They alleged that
Sally Jim did not owe taxes on the distributions
because they were exempt from taxation. Their
principal argument was that the distributions qualified
as “Indian general welfare benefit[s]” under GWEA and
therefore could not be taxed.9 26 U.S.C. § 139E(a). In
case this argument failed, Sally Jim alleged that the
Government wrongly included the distributions of her
household members in the assessment against her. She
also alleged that she should not be subject to penalties
because she relied “upon the advice of Tribal officials as
well as the representatives of the Bureau of Indian
Affairs.”
The Government moved the District Court for
summary judgment, arguing that GWEA did not
exempt the payments from taxation.10 Specifically, the
(2) claims an interest relating to the property or
transaction that is the subject of the action, and is so
situated that disposing of the action may as a practical
matter impair or impede the movant’s ability to protect its
interest, unless existing parties adequately represent that
interest.
9

Sally Jim and the Tribe also alleged that the distributions did not
come from the “net revenue” of MIBG and that the “[d]istributions
are derived directly from the land, and thus are not subject to
federal income taxation and reporting requirements.”

10

The Government further argued the distributions were not
exempt as income from reservation lands and that Sally Jim was
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Government argued that GWEA is inapplicable to the
distributions because Congress, through IGRA,
specifically intended to tax distributions of gaming
revenue. Sally Jim and the Tribe, in a joint response,
countered that a dispute of material fact existed on
whether the distributions met the requirements to
qualify as Indian general welfare benefits under
GWEA.
The District Court granted summary judgment in
part. It held that pursuant to IGRA the “per capita
distributions of gaming revenue remain taxable
income, even if these distributions arguably promote
the general welfare of a tribe.”11 The District Court,
however, denied summary judgment as to how much of
the distributions came from sources other than gaming,
which might render them eligible for an exemption as
Indian general welfare benefits.
With respect to the tax assessments against Sally
Jim, the District Court concluded that a genuine
dispute of material fact existed regarding the extent of
Sally Jim’s tax liability because some of the checks she
received were “made out to her husband and her
daughter.” On tax penalties, the District Court held
that Sally Jim had not demonstrated reasonable cause
for failing to timely file her tax return as to her

subject to tax penalties because she had not reasonably relied on
the advice of a tax expert.
11

The District Court also held that a gaming enterprise, like
MIBG, does not directly derive income from the land and therefore
does not have a tax exemption on that ground.
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salary.12 But the District Court denied summary
judgment on whether Sally Jim was subject to
penalties for failing to report and pay taxes on the
tribal distributions because a dispute of material fact
existed as to whether she reasonably relied on the
advice of an attorney or statements made during tribal
meetings.
The parties consented to a bench trial, which took
place August 11–16, 2016. In its opening statement and
closing argument, the Government stressed that the
distributions came solely from the gross receipts tax on
MIBG, a gaming facility, and thus that GWEA could
not apply to any portion of them. As to the amount of
the tax assessments against Sally Jim, the Government
contended that Sally Jim “had discretion” to spend the
distributions the Tribe made to the members of her
household and therefore that she must pay federal
taxes on them. Lastly, the Government asserted that
Sally Jim lacked reasonable cause for failing to pay
taxes on the distributions because she never received
advice from a tax expert.
Sally Jim and the Tribe, in their opening
statements and closing arguments, made no effort to
establish how much of the distributions came from a
source other than gaming activities.13 They insisted
that Sally Jim could not be liable for the full

12

The District Court based this conclusion on Sally Jim’s
deposition testimony that she had “everything ready” but “just
completely forgot to file that year.”
13

They again raised the argument that the income from MIBG was
tax exempt as directly derived from the land.
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assessment amount and that she reasonably relied on
the advice of tribal officials and Dexter Lehtinen, the
Tribe’s general counsel in 2001.
After careful consideration of the evidence and
arguments of the parties, the District Court set forth
its findings of facts and conclusions of law in an order
on August 19, 2016. The District Court reiterated that
“the Tribe’s distributions, derived from gaming
proceeds, are not exempted from federal taxation as
general welfare payments or income from the land.”
Because neither Sally Jim nor the Tribe “present[ed]
any evidence identifying a specific percentage of the
distributions derived from non-gaming sources,” the
District Court held that “no exemption from taxation
applies to the income at issue in this case.” Moving to
whether the Government correctly included the
distributions of Sally Jim’s household members in the
assessment against her, the District Court held that
she “exercised sufficient control over the full amount of
tribal distributions she received” to be liable for taxes
on them.14 Lastly, the District Court addressed
whether the Government could impose penalties on

14

In so holding, the District Court put weight on the fact that Sally
Jim included the full $272,000 in distributions on the 2001 tax
return she filed in 2015. It found relevant that Sally Jim did not
provide evidence of the trusts in which she allegedly placed her
daughters’ distribution checks and that Sally Jim admitted to
spending all the money in one of her daughter’s trust accounts on
household expenses. Lastly, with respect to her husband, the
District Court determined that Sally Jim exercised sufficient
control over his distribution because the Tribe “is a matriarchal
society,” meaning that “[p]ayments . . . to a male member of the
Tribe who is married to a female member of the Tribe are
generally made available to the female member.”
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Sally Jim for failure to file a tax return and to pay
taxes on the distributions. The District Court ruled
that Sally Jim lacked reasonable cause for this failure
because she admittedly forgot to file the tax return and
could not have reasonably relied on the statements of
tribal leaders or Dexter Lehtinen.15
The District Court concluded that “final judgment
will be entered . . . in favor of the United States of
America and against Sally Jim.” It instructed the
Government “to submit a proposed order of final
judgment.” Complying with this instruction, the
Government proposed language for an order entering
judgment:
In light of the Order Setting Forth Court’s
Findings of Fact and Conclusions of Law, it is
ORDERED AND ADJUDGED that Judgment is
entered in favor of the United States and against
Defendant Sally Jim and Intervenor-Defendant
Miccosukee Tribe of Indians of Florida.
Specifically, Sally Jim is liable to the United
States in the amount of $278,758.83 as of
April 9, 2015 for unpaid federal income taxes,
penalties, and interest assessed against her for
the 2001 Tax Year, plus statutory additions and

15

Specifically, the District Court opined that Sally Jim could not
have relied on advice of the tribal leaders because she had not
established that any of them were tax experts. As to Dexter
Lehtinen, the District Court credited his testimony that “(1) he
never represented Jim or any other individual member of the
Tribe; and (2) he never instructed Jim not to file her federal
income tax returns, nor did he instruct her not to pay tax on the
distributions she received from the NTDR account.”
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interest that continue to accrue under 26 U.S.C.
§§ 6621–6622.
The District Court adopted the Government’s proposed
language with minor alterations—and thus entered
judgment against both Sally Jim and the Tribe and
specified that Sally Jim was liable for the unpaid
federal income taxes, penalties, and interest.
A few weeks later, the Tribe moved the District
Court to alter and amend the judgment pursuant to
Federal Rule of Civil Procedure 59(e). The Tribe
contended that the District Court erred by entering
judgment against it. A district court, the Tribe
contended, “cannot enter a judgment against a party
when nothing during the course of the litigation or the
trial indicated that judgment would be entered against
that party.” Because the record does not explain the
“basis” of the judgment, the Tribe continued, the final
judgment is “likely to lead to confusion regarding who
is liable for the amount due and what impact, if any,
the judgment has on the Tribe.”
The District Court denied the Tribe’s motion to alter
and amend the judgment. In seeking to intervene, the
District Court reasoned, the Tribe “expressly stated it
had an interest in the . . . determination of whether its
distribution payments were subject to federal taxation.”
At summary judgment, the District Court rejected
Sally Jim and the Tribe’s affirmative defenses and held
that the distributions were subject to federal
taxation—a holding that subjected the Tribe to
reporting and withholding requirements on the
distributions. The District Court therefore ruled that
the circumstances warranted entering judgment
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against the Tribe, an intervenor as of right with an
interest at stake.16
Sally Jim and the Tribe filed notices of appeal,
challenging the District Court’s order granting the
Government partial summary judgment, its findings of
fact and conclusions of law, and its final judgment. The
Tribe also appealed the denial of its motion to alter and
amend the judgment.
II.
In an attempt to avoid federal income taxation on
the distributions, Sally Jim and the Tribe primarily
raise one argument on appeal as to the tax status of the
distributions.17 They argue that the distributions

16

As to any confusion caused by the final judgment, the District
Court stated that the language of the final judgment “clearly states
. . . only Jim is liable for monetary damages” and that the
judgment as to the Tribe “simply relates” to the conclusion that
“the Tribe’s distributions are subject to federal income taxation.”
17

Sally Jim raises two alternative arguments, both of which lack
merit. First, she argues that the distributions do not come from the
“net revenue” of MIBG. This is the case, she contends, because the
Tribe imposes a tax on MIBG, places the tax into the NTDR, and
then distributes the NTDR balance each quarter. In other words,
Sally Jim argues that the distributions aren’t made directly from
MIBG and therefore aren’t subject to federal taxation. We decline
this invitation to place form over substance in analyzing the
taxability of the distributions. Ocmulgee Fields, Inc. v. C.I.R., 613
F.3d 1360, 1368 (11th Cir. 2010) (“[A] basic maxim of tax law is
that ‘the substance of a transaction, rather than the form in which
it is cast, ordinarily determines its tax consequences.’” (quoting
Swaim v. United States, 651 F.2d 1066, 1069–70 (5th Cir. 1981))).
IGRA subjects to federal taxation the per capita payments an
Indian tribe makes to its members from gaming revenue, no
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qualify as “Indian general welfare benefit[s]” and
therefore are not subject to federal income taxation. 26
U.S.C. § 139E(a).18 This argument presents a question
of statutory interpretation: whether GWEA in effect
amended IGRA. We review this question de novo.
United States v. Maupin, 520 F.3d 1304, 1306 (11th
Cir. 2008).
IGRA, enacted in 1988, imposes federal income
taxes on the per capita payments an Indian tribe
distributes from the net revenue of Indian gaming
activities. 25 U.S.C. § 2710(b)(3). It therefore imposes
taxation in “a very specific situation,” Morton v.

matter the mechanisms devised to collect the revenue or
administer the payments.
Second, Sally Jim contends that the income from MIBG derives
from the land and is therefore tax exempt under 25 U.S.C. § 5506
and the Miccosukee Settlement Act of 1997, Pub. L. No. 105-83,
111 Stat. 1624 (1997). These statutes provide that the lands
conveyed to Indian tribes by the Government are not taxable. To
be tax exempt under such statutes, the income in question must
“derive[] directly” from an Indian tribe’s lands. Squire v.
Capoeman, 351 U.S. 1, 9, 76 S. Ct. 611, 616 (1956). MIBG, a
casino, does not generate income from the use of reservation land
or the resources of the land. Rather, the income from MIBG comes
from “investment in . . . improvements” on the land and “business
activities related to those assets,” namely gambling. Critzer v.
United States, 597 F.2d 708, 714 (Ct. Cl. 1979) (en banc); see also
Campbell v. Comm’r, 164 F.3d 1140, 1142–43 (8th Cir. 1999). It
therefore does not derive directly from the land. Neither the
Miccosukee Settlement Act nor § 5506 exempts the income from
MIBG from taxation under IGRA.
18

Section 139E(a) provides that an Indian general welfare benefit
is excluded from “gross income,” 26 U.S.C. § 63(a), and therefore
is not subject to federal income taxation.
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Mancari, 417 U.S. 535, 550, 94 S. Ct. 2474, 2483
(1974). GWEA, enacted in 2014,19 provides a tax
exemption “of general application”20 for Indian general
welfare benefits,21 without regard to the source of the
income. 26 U.S.C. § 139E(b).
“Where there is no clear intention otherwise, a
specific statute will not be controlled or nullified by a
general one, regardless of the priority of the
enactment.” Morton, 417 U.S. at 550–51, 94 S. Ct. at
2483; see also Radzanower v. Touche Ross & Co., 426
U.S. 148, 153, 96 S. Ct. 1989, 1992–93 (1976) (“It is a
basic principle of statutory construction that a statute
dealing with a narrow, precise, and specific subject is
not submerged by a later enacted statute covering a
more generalized spectrum.”). In enacting GWEA,
Congress expressed no intent to release the per capita
payments of gaming revenue from federal taxation.22
19

While enacted over a decade after tax year 2001, GWEA applies
to the present case because Sally Jim did not file her 2001 tax
return until 2015, meaning that the period of limitation provided
in 26 U.S.C. § 6511(a) did not begin to run until 2015. See GWEA,
§ 2(d)(1), 128 Stat. 1884 (“The amendments made by this section
shall apply to taxable years for which the period of limitation on
refund or credit under section 6511 of the Internal Revenue Code
of 1986 has not expired.”).
20

Morton, 417 U.S. at 550, 94 S. Ct. at 2483.

21

Provided, of course, that the payments in question meet the four
requirements in the statute. See supra note 2.
22

To the contrary, the legislative history of GWEA suggests that
Congress intended to codify and clarify Revenue Procedure
2014-35, 2014-26 I.R.B. 1110, which itself stated that “per capita
payments to tribal members of tribal gaming revenues that are
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Congress spoke clearly when it imposed federal income
taxation on per capita payments derived from gaming
revenue. If Congress intended GWEA to undo this
arrangement, it knew the words to do so. It chose not
to use them. See Animal Legal Def. Fund v. U.S. Dep’t
of Agric., 789 F.3d 1206, 1217 (11th Cir. 2015) (“Where
Congress knows how to say something but chooses not
to, its silence is controlling.” (quotation omitted)). We
therefore hold that the exemption for Indian general
welfare benefits, 26 U.S.C. § 139E(a), is inapplicable to
the per capita payments an Indian tribe makes from
gaming revenue. The District Court did not err in
holding that GWEA does not exempt the distributions
of MIBG’s revenue from federal taxation.23

subject to the Indian Gaming Regulatory Act are . . . not
excludable from gross income under the general welfare exclusion
or this revenue procedure.” See Staff of Joint Comm. on Taxation,
113th Cong., General Explanation of Tax Legislation Enacted in
the 113th Congress, at 40 (Comm. Print 2015) (stating that GWEA
“contains similar requirements to Rev. Proc. 2014-35 in terms of
which benefits would qualify for exclusion under the general
welfare doctrine”); 160 Cong. Rec. E1469-02 (daily ed. Sept. 16,
2014) (statement of Rep. Tom Reed) (noting that GWEA “generally
codifies” Revenue Procedure 2014-35); 160 Cong. Rec. H7601 (daily
ed. Sept. 16, 2014) (statement of Rep. Nunes) (stating that GWEA
“would codify [Revenue Procedure 2014-35], specifically applying
the general welfare exclusion to Indian tribes and payments
received by tribal members, their spouses and children”).
23

This, of course, would not prevent the exemptions for general
welfare benefits or income derived directly from the land from
applying to funds in the NTDR that came from sources other than
MIBG, assuming that Sally Jim and the Tribe could prove that the
NTDR contained such funds. The District Court correctly reserved
that question for trial. After trial, the District Court found that
“[t]he vast majority, if not all, of the Tribe’s distributions come
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III.
Following trial, the District Court held that Sally
Jim was subject to tax penalties for failing to timely file
a tax return and that she exercised sufficient control
over the distributions of her husband and children to
be assessed taxes on them. The Tribe, in its initial brief
on appeal, contended that the District Court erred in
reaching these conclusions. Sally Jim, however, did not
challenge the District Court’s rulings on these matters
in her brief.
“Under our caselaw, a party seeking to raise a claim
or issue on appeal must plainly and prominently so
indicate. Otherwise, the issue—even if properly
preserved at trial—will be considered abandoned.”
United States v. Jernigan, 341 F.3d 1273, 1283 n.8
(11th Cir. 2003); see also Sapuppo v. Allstate Floridian
Ins. Co., 739 F.3d 678, 681 (11th Cir. 2014) (“A party
fails to adequately ‘brief’ a claim when he does not
‘plainly and prominently’ raise it, ‘for instance by
devoting a discrete section of his argument to those
from the Tribe’s net gaming revenue” and that “[t]he Tribe
produced no documentary evidence substantiating its claim that
sources other than the Bingo Hall contributed to the NTDR
account,” See United States v. White, 466 F.3d 1241, 1248 (11th
Cir. 2006) (stating that a civil defendant has the burden of proving
a tax assessment erroneous after the Government proves that the
assessment was properly made). The District Court therefore held
that none of the funds in the NTDR qualified for the exemptions
for general welfare benefits or income directly derived from the
land. Neither Sally Jim nor the Tribe expressly challenged this
determination in their briefs on appeal. Even if they had, the
evidence supports the District Court’s finding that the great
majority, if not all, of the distributions came from MIBG and
therefore the District Court committed no error in this regard.
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claims.’” (quoting Cole v. U.S. Attorney Gen., 712 F.3d
517, 530 (11th Cir. 2013))). Accordingly, this Court
refuses “to consider issues raised for the first time in
an appellant’s reply brief.” United States v. Levy, 379
F.3d 1241, 1244 (11th Cir. 2004).
In her brief on appeal, Sally Jim challenged only the
District Court’s determination that the distributions
were subject to federal income taxation. In other words,
Sally Jim bet the farm on the argument that the
distributions were not taxable.24 She chose not to raise
arguments as to penalties or the extent of her tax
liability if we decided, as we do, that the distributions
are subject to federal income taxation.25 We therefore
24

Indeed, her brief argues only that the distributions do not
originate from the “[n]et revenue” of a gaming facility, 25 U.S.C.
§ 2710(b)(3), or, in the alternative, that the distributions are
exempt from federal income taxation as Indian general welfare
benefits or income derived directly from the land.
25

The Tribe contested these issues in its brief on appeal, and Sally
Jim attempted to adopt them in her reply brief. The Tribe, however,
has no legal interest with respect to penalties leveled against Sally
Jim or Sally Jim’s tax liability for the distributions of her husband
and children; it therefore could not raise those issues on appeal. See
Kirkland v. N.Y. State Dep’t of Corr. Servs., 711 F.2d 1117, 1126 (2d
Cir. 1983) (“[T]he sum of rights possessed by an intervenor, even if
granted unconditional intervention, is not necessarily equivalent to
that of a party in a case and depends upon the nature of the
intervenor’s interest.”); 7C Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, Federal Practice and Procedure § 1923 (3d ed.
2007) (“An appeal will be allowed . . . only to the extent of the
interest that made it possible for intervention.”); cf. Town of Chester,
N.Y. v. Laroe Estates, Inc., 581 U.S. —, 137 S. Ct. 1645, 1651 (2017)
(“[A]n intervenor of right must demonstrate Article III standing
when it seeks additional relief beyond that which the plaintiff
requests.”); Boston Tow Boat Co. v. United States, 321 U.S. 632, 634,
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need not address these issues because they have been
waived. The District Court’s rulings on them stand.
IV.
Lastly, the Tribe contends that the District Court
erred by entering judgment against it and challenges
the District Court’s order denying its motion to amend
the judgment. “The decision to alter or amend
judgment is committed to the sound discretion of the
district judge and will not be overturned on appeal
absent an abuse of discretion.” Am. Home Assurance
Co. v. Glenn Estess & Assocs., Inc., 763 F.2d 1237,
1238–39 (11th Cir. 1985). We disagree with the Tribe.
It is hornbook law that an intervenor “is treated as
. . . an original party and has equal standing with the
original parties.” 7C Charles Alan Wright, Arthur R.
Miller & Mary Kay Kane, Federal Practice and
Procedure § 1920 (3d ed. 2007).26 Just as an original

64 S. Ct. 776, 777 (1944) (holding that an intervenor could not
establish violation of an “independent right” sufficient to support an
“independent appeal”). Sally Jim also fails to avoid waiver by
incorporating the Tribe’s arguments in her reply brief; she brought
these arguments “too late.” Sapuppo, 739 F.3d at 683.
26

See Alvarado v. J.C. Penny Co., Inc., 997 F.2d 803, 805 (10th Cir.
1993); Schneider v. Dumbarton Developers, Inc., 767 F.2d 1007,
1017 (D.C. Cir. 1985); Marcaida v. Rascoe, 569 F.2d 828, 831 (5th
Cir. 1978); cf. Ross v. Bernhard, 396 U.S. 531, 541 n.15, 90 S. Ct.
733, 740 n.15 (1970) (“[W]hen intervention is permitted generally,
the intervenor has a right to a jury trial on any legal issues he
presents.”); Sutphen Estates v. United States, 342 U.S. 19, 21, 72
S. Ct. 14, 16 (1951) (“There is intervention as of right under Rule
24[a][2] when . . . the applicant is or may be bound by a judgment
in the action.” (quotation omitted)).
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party, an intervenor is “vulnerable to complete
adjudication by the federal court of the issues in
litigation between the intervenor and the adverse
party.” United States v. Oregon, 657 F.2d 1009, 1014
(8th Cir. 1981) (quotation omitted). A district court may
therefore enter judgment against an intervenor, the
same as any original party.
Here, the Tribe intervened as of right regarding the
tax status of its distribution payments. As the Tribe
argued in its motion to intervene, the determination
whether the distributions were subject to federal
taxation would affect “the Tribe’s ability to preserve the
integrity of its general welfare system and
governmental functions.” If the distributions were
determined to be taxable, the Tribe would have legal
obligations in the form of reporting and withholding
requirements.
As an intervenor, the Tribe entered the lawsuit with
full knowledge of the Government’s claims, and
asserted affirmative defenses that were resolved by the
District Court. It argued each motion, attended
depositions, gave an opening statement and closing
argument, examined witnesses, and produced evidence
and testimony. In other words, the Tribe not only had
the status of an original party but acted like one. The
Tribe was also aware that, in its proposed conclusions
of law, the Government asked the District Court to
declare that the Tribe’s distributions were subject to
federal income taxation and therefore that the Tribe
had an obligation to withhold taxes on them. As a
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result, the District Court did not abuse its discretion in
refusing to amend the judgment.27
AFFIRMED.

27

The Tribe’s argument that the final judgment creates confusion
has no merit. The order clearly states that Sally Jim is liable for
the tax assessment, not the Tribe. There can be no confusion on
that point.
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
No. 16-17109
District Court Docket No. 1:14-cv-22441-CMA
[Filed June 4, 2018]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff - Appellee,
)
)
versus
)
)
SALLY JIM,
)
Defendant - Appellant,
)
)
MICCOSUKEE TRIBE OF
)
INDIANS OF FLORIDA,
)
Intervenor - Appellant.
)
________________________________ )
Appeals from the United States District Court
for the Southern District of Florida
JUDGMENT
It is hereby ordered, adjudged, and decreed that the
opinion issued on this date in this appeal is entered as
the judgment of this Court.
Entered: June 04, 2018
For the Court: DAVID J. SMITH, Clerk of Court
By: Djuanna Clark
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APPENDIX B
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-22441-CIV-ALTONAGA/
O’Sullivan
[Filed September 16, 2016]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff,
)
)
v.
)
)
SALLY JIM,
)
Defendant, and
)
)
MICCOSUKEE TRIBE OF
)
INDIANS OF FLORIDA,
)
Intervenor-Defendant.
)
________________________________ )
ORDER
THIS CAUSE came before the Court upon
Intervenor-Defendant, the Miccosukee Tribe of Indians
of Florida’s (“the Tribe[’s]”) Opposed Motion to Alter or
Amend the Judgment (“Motion”) [ECF No. 192], filed
on September 6, 2016. Plaintiff, United States of
America (“Plaintiff”) filed a Response . . . (“Response”)
[ECF No. 194] on September 9, 2016; the Tribe filed a
Reply . . . (“Reply”) [ECF No. 195] on September 13,
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2016. The Court has reviewed the parties’ submissions,
the record, and applicable law.
I. BACKGROUND
On July 1, 2014, Plaintiff filed a Complaint [ECF
No. 1] against Defendant, Sally Jim (“Jim”), seeking a
judgment for unpaid federal income tax liabilities. (See
generally id.). Jim is a member of the Tribe. (See
Answer (“Jim Answer”) [ECF No. 12] 3). On March 16,
2015, the Tribe filed a Motion to Intervene [ECF No.
90], stating:
The suit by the Internal Revenue Service (IRS)
requires this Court to determine Sally Jim’s
(“Ms. Jim[’s]”) tax liability. To make this
determination, this Court will need to determine
the taxability of the Tribe’s distribution
payments. This determination has a direct,
substantial, and strong relationship to the
legally protectable interest of the Tribe.
Accordingly, the Tribe seeks to intervene as a
matter of right pursuant to FED. R. CIV. P.
24(a)(2).
(Mot. to Intervene 1 (alteration added)).
The Court agreed with the Tribe and granted the
Motion to Intervene. (See Order [ECF No. 114] 4
(stating, “The Court finds the Tribe has a protectable
interest in determining the taxability of its general
welfare program, and, although the Tribe shares
similar objectives with Jim, they are not identical.”
(internal footnote omitted))). Thereafter, the Tribe filed
an Answer . . . (“Tribe Answer”) [ECF No. 115],
including the following defenses: (1) “Distributions are
derived directly from the land, and thus are not subject
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to federal income taxation and reporting requirements”
(id. 2); and (2) “Distributions are for general welfare
purposes, and thus are not subject to federal income
taxation and reporting requirements” (id. 3).
On April 1, 2016, Plaintiff filed a Third Renewed
Motion for Summary Judgment . . . (“Summary
Judgment Motion”) [ECF No. 156]. The Tribe and Jim
jointly filed a Response in Opposition . . . [ECF No.
159]. On June 3, 2016, the Court granted the Summary
Judgment Motion in part, finding tribal distributions
derived from gaming revenue constituted taxable
income, but a genuine issue of material fact remained
regarding whether distributions derived from nongaming sources qualified as income derived from the
land or general welfare benefits. (See Order (“June 3
Order”) [ECF No. 173] 20).
The case proceeded to a bench trial on this issue —
as well as two other remaining issues detailed in the
June 3 Order — after which the Court ruled in
Plaintiff’s favor. (See generally Order . . . (“August 19
Order”) [ECF No. 188]). Specifically, the Court found:
“At trial, Defendant and Intervenor-Defendant did not
present any evidence identifying a specific percentage
of the distributions derived from non-gaming sources.
Accordingly, the Court finds there is no exemption from
taxation that applies to the income at issue in this
case.” (Id. 8).
As part of the August 19 Order, the Court
instructed Plaintiff to submit a proposed order of final
judgment. (See id. 12). On August 23, 2016, Plaintiff
submitted its proposed order, which stated as follows:
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[I]t is ORDERED AND ADJUDGED that
Judgment is entered in favor of the United
States and against Defendant Sally Jim and
Intervenor-Defendant Miccosukee Tribe of
Indians of Florida. Specifically, Sally Jim is
liable to the United States in the amount of
$278,758.83 as of April 9, 2015 for unpaid
federal income taxes, penalties, and interest
assessed against her for the 2001 Tax Year, plus
statutory additions and interest that continue to
accrue under 26 U.S.C. §§ 6621–6622.
(Notice of Proposed Final Judgment, Ex. 1 [ECF No.
189-1] (alteration added)).
The Court entered Final Judgment, adopting the
language from Plaintiff’s proposed order, with minor
edits. (See generally Final Judgment [ECF No. 190]).
On September 6, 2016, the Tribe filed the instant
Motion, taking issue with the fact the Final Judgment
was entered against both Jim “and IntervenorDefendant Miccosukee Tribe of Indians of Florida.” (Id.
(emphasis added)). The Tribe requests the Court alter
or amend the Final Judgment under Federal Rule of
Civil Procedure 59(e) to remove the Tribe from the
Final Judgment. (See Mot. 1, 6–7).
II. LEGAL STANDARD
Under Federal Rule of Civil Procedure 59(e), a party
may move “to alter or amend a judgment” within
twenty-eight days of the entry of judgment. FED. R.
CIV. P. 59(e). “Courts have distilled three major
grounds justifying reconsideration: (1) an intervening
change in controlling law; (2) the availability of new
evidence; and (3) the need to correct clear error or
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manifest injustice.” Instituto de Prevision Militar v.
Lehman Bros., Inc., 485 F. Supp. 2d 1340, 1343 (S.D.
Fla. 2007) (quoting Cover v. Wal-Mart Stores, Inc., 148
F.R.D. 294, 295 (M.D. Fla. 1993)) (internal quotation
marks omitted). Reconsideration is an “extraordinary
remedy” and is “committed to the sound discretion of
the district judge.” Tristar Lodging, Inc. v. Arch
Specialty Ins. Co., 434 F. Supp. 2d 1286, 1301 (M.D.
Fla. 2006) (quoting Am. Home Assur. Co. v. Glenn
Estess & Assocs., Inc., 763 F.2d 1237, 1238–39 (11th
Cir. 1985) (internal quotation marks omitted)). A
motion filed under Federal Rule of Civil Procedure
59(e) “cannot be used to relitigate old matters, raise
argument or present evidence that could have been
raised prior to the entry of judgment.” Arthur v. King,
500 F.3d 1335, 1343 (11th Cir. 2007) (citation and
internal quotation marks omitted).
III. ANALYSIS
The Tribe argues entering judgment against it
constitutes clear error because: (1) Plaintiff only
brought claims against Jim, not the Tribe, in its
Complaint, and only pursued theories of liability
against Jim at trial; and (2) doing so renders the Final
Judgment confusing and uncertain. (See generally
Mot.). The Court finds these arguments fail to show
clear error sufficient to justify the “extraordinary
remedy” of reconsideration under Rule 59(e). Tristar
Lodging, Inc., 434 F. Supp. 2d at 1301.
Specifically, when the Tribe intervened as a
defendant in the case, it expressly stated it had an
interest in the Court’s determination of whether its
distribution payments were subject to federal taxation.
(See Mot. to Intervene 1). In both the June 3 Order and
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the August 19 Order, the Court determined these
payments are, in fact, subject to federal taxation. (See
generally June 3 Order; August 19 Order). In doing so,
the Court rejected the two defenses the Tribe raised in
its Answer — (1) “Distributions are derived directly
from the land, and thus are not subject to federal
income taxation and reporting requirements” (Tribe
Answer 2); and (2) “Distributions are for general
welfare purposes, and thus are not subject to federal
income taxation and reporting requirements” (id. 3).
Thus, entering final judgment against the Tribe as an
Intervenor-Defendant is warranted. See Alvarado v.
J.C. Penney Co., 997 F.2d 803, 805 (10th Cir. 1993)
(“We agree that when a party intervenes, it becomes a
full participant in the lawsuit and is treated just as if
it were an original party. . . . The intervenor renders
himself vulnerable to complete adjudication . . . of the
issues in litigation between the intervener [sic] and the
adverse party.” (internal citations, quotation marks,
and alterations omitted; alterations added)).
Neither does the Court find persuasive the Tribe’s
argument the Final Judgment, as written, is confusing
or creates uncertainty. (See Mot. 5). The Final
Judgment clearly states while judgment is entered
against both Jim and the Tribe, only Jim is liable for
monetary damages. (See generally Final Judgment).
There can be no confusion as to which defendant(s) are
liable for such damages. Rather, judgment against the
Tribe simply relates to the Court’s findings in the June
3 Order and August 19 Order, which concluded the
Tribe’s distributions are subject to federal income
taxation.
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Because the Court rejected the Tribe’s pled defenses
in two of its Orders, judgment was appropriately
entered against the Tribe, and there is no “clear error
or manifest injustice” justifying reconsideration.
Instituto de Prevision Militar, 485 F. Supp. 2d at 1343.
IV. CONCLUSION
For the foregoing reasons, it is
ORDERED AND ADJUDGED that the Motion
[ECF No. 192] is DENIED.
DONE AND ORDERED in Miami, Florida, this
16th day of September, 2016.
/s/ Cecilia M. Altonaga
CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE
cc: counsel of record
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APPENDIX C
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-22441-CIV-ALTONAGA/
O’Sullivan
[Filed August 24, 2016]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff,
)
)
v.
)
)
SALLY JIM,
)
Defendant.
)
________________________________ )
FINAL JUDGMENT
In light of the Order Setting Forth Court’s Findings
of Fact and Conclusions of Law [ECF No. 188], it is
hereby
ORDERED AND ADJUDGED that Judgment is
entered in favor of Plaintiff, the United States and
against Defendant, Sally Jim and IntervenorDefendant, the Miccosukee Tribe of Indians of Florida.
Specifically, Sally Jim is liable to the United States in
the amount of $278,758.83 as of April 9, 2015 for
unpaid federal income taxes, penalties, and interest
assessed against her for the 2001 Tax Year, plus
statutory additions and interest that continue to accrue
under 26 U.S.C. §§ 6621–22.
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DONE AND ORDERED in Miami, Florida, this
24th day of August, 2016.
/s/ Cecilia M. Altonaga
CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE
cc: counsel of record
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APPENDIX D
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-22441-CIV-ALTONAGA/
O’Sullivan
[Filed August 19, 2016]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff,
)
)
v.
)
)
SALLY JIM,
)
Defendant, and
)
)
MICCOSUKEE TRIBE OF
)
INDIANS OF FLORIDA,
)
Intervenor-Defendant.
)
________________________________ )
ORDER SETTING FORTH COURT’S FINDINGS
OF FACT AND CONCLUSIONS OF LAW
THIS CAUSE came before the Court for a non-jury
trial from August 11 to 16, 2016. The Court has
carefully considered the witnesses’ testimony, the
exhibits admitted into evidence, the parties’ written
submissions, and the applicable law. Based on a review
of the record and pursuant to Federal Rule of Civil
Procedure 52(a)(1), the Court makes the following
findings of fact and conclusions of law.
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I. INTRODUCTION1
This case involves the tax liability of Defendant,
Sally Jim (“Jim”), a member of Intervenor-Defendant,
the Miccosukee Tribe of Indians (the “Tribe”), for the
2001 tax year. Jim did not timely file a tax return in
2001. In January 2015, she attempted to submit a
belated 2001 tax return to the Internal Revenue
Service (“IRS”), in which she stated she received
$272,000.00 in benefits from the Tribe as “other
income,” excluded from gross income as Indian general
welfare benefits.
Since the 1960s, the Tribe has distributed quarterly
payments in the form of checks or cash, issued in equal
amounts to each tribal member. While these payment
amounts were originally very small — about $20–25
several times a year — around 1990, the Tribe started
operating a gaming facility known as the Bingo Hall or
Miccosukee Indian Bingo Gaming (hereinafter, the
“Bingo Hall”), offering class II gaming, including bingo,
poker, and video pull-tab machines. The Bingo Hall
began generating larger amounts of income, allowing
the Tribe to distribute increased quarterly assistance
payments to its members. Today, the Tribe’s quarterly
distributions reach into the tens of thousands of dollars
per tribal member.
On December 8, 1994, Congress added a provision
to the Internal Revenue Code, requiring American
Indian tribes to withhold federal income tax from any
1

These facts are summarized from the “Background” section of the
June 3, 2016 Order (“MSJ Order”) [ECF No. 173], granting in part
Plaintiff, United States of America’s Third Renewed Motion for
Summary Judgment . . . [ECF No. 156].
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payment of net revenue from class II gaming. See 26
U.S.C. § 3402(r). In response, the Tribe enacted a
“gross receipts tax” or “gross receipts license fee,”
which it applied to its gaming facility. This license fee
is a percentage of the gross revenue of the Bingo Hall,
and the Tribe places the fee into a non-taxable
distributable revenue (“NTDR”) account. The Tribe
distributes its quarterly assistance payments to its
members from this NTDR account. The Tribe argues
these payments do not constitute net revenue derived
from gaming so as to render the payments taxable
under 26 U.S.C. section 3402(r) or under the Indian
Gaming Regulatory Act (“IGRA”), 25 U.S.C. section
2701 et seq. Rather, it asserts these payments are
excludable from federal taxation as general welfare
benefits or “income from the land.”
Jim raised these same arguments when the IRS
issued its tax assessment finding her indebted to the
United States in the amount of $278,758.83 —
including taxes on the $272,000.00 in tribal
distributions she received in 2001, as well as interest,
penalties, and statutory additions. (See generally
Response in Opposition . . . [ECF No. 159]). At the
summary judgment stage, the Court concluded the
Tribe’s distributions, derived from gaming proceeds,
are not excludable from federal taxation as general
welfare payments or income from the land. (See MSJ
Order 7–17). However, the undersigned found there
were genuine issues of material dispute regarding:
(1) what, if any, percentage of the distributions were
derived from non-gaming sources; (2) whether the IRS’s
assessment was inflated because it included
distributions made to Jim’s husband and daughters;
and (3) whether Jim was liable for penalties for her
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failure to file a tax return and pay taxes when due. (See
id. 14–20). The case proceeded to a bench trial, and the
Court limits its present Order to these three
outstanding issues.
II. FINDINGS OF FACT
The Miccosukee Tribe distributes payments in the
form of checks or cash issued in equal amounts to each
tribal member on a quarterly basis. (See Joint Pre-Trial
Stipulation (“Stipulation”) [ECF No. 168] ¶¶ 15–18).
While these payment amounts were historically very
small — about $20–25 several times a year — in 1990,
the Tribe started operating the Bingo Hall gaming
facility, offering class II gaming, including high-stakes
bingo, poker, and video pull-tab machines. (See id.
¶ 12). When its gaming facilities began generating
large amounts of income, the Tribe’s ability to
distribute large sums of money to its members
increased. (See Tr. Ex. 7, at 6 (noting that NTDR
payments were “in accordance” with revenue at the
Bingo Hall)).
Thereafter, the Tribe devised a mechanism to argue
its distributions did not constitute “net revenue” from
gaming for purposes of 26 U.S.C. section 3402(r), which
required tribes to withhold federal income tax from
distributions of net gaming revenue. (See Tr. Ex. 3, at
5 (noting the “new law placing taxation on payments
made to tribal members from Indian Gaming profits”)).
Specifically, the Tribe enacted a “gross receipts tax” or
gross receipts license fee that it applied to its gaming
facility. (Tr. Ex. 1; see also Tr. Ex. 3, at 5). The Tribe’s
license fee is a percentage of the gross revenue of the
Bingo Hall. (See Stip. ¶ 13). The Tribe places the
license fee into what it terms an NTDR account. (See
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id. ¶ 14). The Tribe makes per capita distributions to
tribal members from this NTDR account. (See Tr.
Ex. 5).
The vast majority, if not all, of the Tribe’s
distributions come from the Tribe’s net gaming
revenue. (See Tr. Ex. 46, at 3 (stating the total trust
fund distributions for the year ending September 30,
2001 were $32,268,000.00), at 14 (stating the gross
receipts license fee for the Bingo Hall was
$32,103,681.00 and for Miccosukee Resort and
Convention Center was $546,810.00 for the year ending
September 30, 2001); Tr. Ex. 52, at 3, 11 (showing the
Bingo Hall subsidized the Miccosukee Resort and
Convention Center); Tr. Ex. 53, at 3 (showing total
trust fund distributions for the year ending
September 30, 2002 were $36,335,300.00), at 13
(showing the Bingo Hall paid $37,462,023.00 in gross
receipts license fee for year ending September 30,
2002)). The Tribe produced no documentary evidence
substantiating its claim that sources other than the
Bingo Hall contributed to the NTDR account. (See Tr.
Ex. 46, at 13–14 (not showing tribal leases and rentals
paying any gross receipts license fee)). Tribal
representative, Billy Cypress (“Cypress”), testified he
could not suggest a percentage of the NTDR account
deposits derived from non-gaming sources.
The day-to-day operations of the Tribe are managed
by the Business Council, at the direction and approval
of the General Council. The General Council of the
Tribe consists of every member of the Tribe over 18.
(See Stip. ¶ 16). The General Council meets quarterly.
(See id.).
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At each meeting, the finance director or treasurer
reported to the General Council the available funds for
distribution in the NTDR account. (See id. ¶ 18). The
General Council then approved making a distribution
and set a distribution date, usually about 30 days from
the date of the meeting. (See id.). Whether the Tribe
made a distribution depended on whether funds were
available for distribution and whether the Tribe’s
General Council approved distribution. (See, e.g., Tr.
Ex. 30, at 24). The amount of distributions depended on
the funds available, which in turn depended on the
performance of the Tribe’s gaming facility. (See Tr.
Ex. 7, at 6 (explaining NTDR distributions were in
accordance with the revenue generated at the Bingo
Hall)).
From before 1995 to 2009, Cypress was chairman of
the Tribe. (See Stip. ¶ 20). Cypress testified that
although he told tribal members distributions from the
Tribe were not subject to federal income tax and
instructed members not to report distributions on their
federal income tax returns, he also instructed members
at General Council meetings not to disclose they were
receiving distributions to persons outside the Tribe.
Cypress also instructed members not to report
distributions to credit card agencies, and not to cash
their distribution checks in places where they would be
reported to the IRS. (See also Tr. Ex. 30, at 6). Cypress
notified members the Tribe would keep a reserve
should the members ultimately have to pay taxes on
their distributions. (See Tr. Ex. 3, at 6). As a member
of the Tribe, Jim attended many of these General
Council meetings. (See Stip. ¶ 17).
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During 2001, four members of Jim’s household were
entitled to receive distributions from the Tribe — Jim;
her husband, Alex Osceola (“Alex”); her daughter,
Alexis Osceola (“Alexis”); and her adopted daughter,
Tamara Jim (“Tamara”). (See id. ¶ 19). The Tribe’s
distributions were not based on the needs of the
recipient, and the only guideline to be eligible for
distribution was that the recipient must be a member
of the Tribe. (See id. ¶ 15). Jim testified the Tribe is a
matriarchal society; thus, tribal custom establishes the
mother is the head of the household. When the Tribe
made quarterly distribution payments, Jim, as the
head of household, generally picked up a check equal to
the per capita amount of the distribution multiplied by
the number of members in her household.
Pursuant to Tribal law, custom, and tradition, Jim
frequently received the distributions on behalf of all
four members of her household, in cash. Jim testified
she gave one-fourth of the distributions to Alex;
however, Alex testified he never filed a tax return
reporting receipt of distributions from the Tribe,
including for the 2001 tax year. Jim also testified she
saved portions of her daughters’ distributions in tribal
trusts for their future benefit, and used the remaining
funds to provide for herself, her daughters, and their
general welfare needs. She did not provide any
documentary evidence of the existence of these trusts.
Furthermore, her daughter, Alexis, testified she did not
file a tax return reporting distributions from the Tribe
for the 2001 tax year.
Jim testified she spent the entire amount of her
distributions for 2001 on household expenses. Yet, the
amount of Jim’s distributions vastly exceeds a
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reasonable amount of necessary expenses for a
household of four in Miami during 2001, especially
considering the Tribe provided housing for Jim’s
family, and education and subsidized healthcare for her
children. (See id. ¶ 21). If tribal members are unable to
pay bills, such as their electric bill, or pay for necessary
repairs to their homes, the Tribe may step in and cover
those costs. (See id.).
Jim did not file a tax return for the 2001 tax year.
Jim testified she was aware of the need to file a tax
return; had the ability to file tax returns; and had
previously filed tax returns using H&R Block. At her
deposition, Jim conceded she had the paperwork ready
to file her tax return for 2001, but “just completely
forgot to file that year.” (Deposition of Sally Jim (“Jim
Deposition”) [ECF No. 156-7] 58:1–4 (“Q: Could you
describe what efforts you took if any to determine
whether you needed to file a tax return for 2001? A: I
think I had everything ready, but I just completely
forgot to file that year.”)). In contrast, at trial Jim
testified she both forgot and thought she did not have
to file a tax return based on instructions from the
Tribe’s former attorney, Dexter Lehtinen (“Lehtinen”),
as well as advice from Cypress and the Business
Council. The Court finds this testimony conflicts with
her deposition testimony, and so her reasons for not
filing a tax return are not credible.2

2

Lehtinen testified he never represented Jim or any other
individual member of the Tribe. He stated he never instructed Jim
not to file her federal income tax returns, nor did he instruct her
not to pay tax on the distributions she received from the NTDR
account.
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In January 2015, Jim attempted to submit a belated
2001 tax return to the IRS. (See Stip. ¶ 11). In that
return, she stated she received $272,000.00 in benefits
from the Tribe, which she listed as “other income” but
“excluded from gross income” as Indian general welfare
benefits. (See id.). Jim also reported receiving
$25,990.00 in wages in 2001 from her employment in
the Tribe’s healthcare facility. (See id. ¶ 9). Apart from
a small amount of tax withheld from her wages, Jim
failed to make any estimated payments of tax or pay
her tax liability when due. (See id. ¶ 10).
On the dates and in the amounts set forth below, a
delegate of the Secretary of the Treasury made
assessments against Jim for federal income tax
liabilities, penalties, and interest for the 2001 tax year:
Tax Date
Year Assessed
09/13/2004
06/26/2006

2001 12/31/2012

Tax
Assessed

Penalties
Assessed

$2,551.95*
$15,498.00 $1,644.59**
$430.55***
$1,190,91**
$21,560.18*
$95,823.00 $3,833.70***

Interest
Assessed
$1,783.72

*late filing penalty – 26 U.S.C. § 6651(a)(1)
**failure to pay penalty – 26 U.S.C. § 6651(a)(2)
***estimated tax penalty – 26 U.S.C. § 6654
(See id. ¶ 1). Despite notices and demands for payment,
Jim failed to pay these federal income tax liabilities in
full. (See id. ¶ 2). Thus, as of April 9, 2015, the IRS
found Jim indebted to the United States for 2001
federal income tax liabilities in the amount of
$278,758.83. (See Tr. Ex. 71).
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III. CONCLUSIONS OF LAW
A. Percentage of Tribal Distributions Derived
from Non-Gaming Sources
Jim is subject to federal income tax on all her
income from whatever source derived. See 26 U.S.C.
§§ 1, 61. While Indian tribes are not subject to federal
income taxation, individual American Indians are
subject to the same requirement to pay income taxes as
non-Indians, unless specifically exempted by a treaty or
agreement with the tribe or an act of Congress. See
Squire v. Capoeman, 351 U.S. 1, 6 (1956); Doxtator v.
Comm’r, T.C. Memo. 2005-113, 2005 WL 1163978, at *4
(T.C. May 18, 2005) (collecting cases). In 2001, Jim
received taxable income, including salary and per
capita distributions of net gaming revenue, from the
Tribe. Once a tax assessment is proven, “the taxpayer
must then prove that the assessment is erroneous in
order to prevail.” United States v. White, 466 F.3d 1241,
1248 (11th Cir. 2006) (citation omitted).
The Court concluded at summary judgment the
Tribe’s distributions, derived from gaming proceeds,
are not exempted from federal taxation as general
welfare payments or income from the land. (See MSJ
Order 7–17). But there was a genuine issue of material
fact regarding what, if any, percentage of the
distributions was derived from non-gaming sources.
(See id. 20). At trial, Defendant and IntervenorDefendant did not present any evidence identifying a
specific percentage of the distributions derived from
non-gaming sources. Accordingly, the Court finds there
is no exemption from taxation that applies to the
income at issue in this case.
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B. Distributions Made to Jim’s Husband and
Daughters
At summary judgment, the Court also found a
genuine issue of material fact regarding whether the
IRS’s assessment of Jim’s tax liability was inflated
because it included distributions made to Jim’s
husband and daughters. (See id. 14–15). “Gain, lawful
or unlawful, constitutes taxable income ‘when its
recipient has such control over it that, as a practical
matter, he derives readily realizable economic value
from it.’” United States v. Mueller, 74 F.3d 1152, 1155
(11th Cir. 1996) (quoting Rutkin v. United States, 343
U.S. 130, 137 (1952)). Upon considering the testimony
and evidence presented at trial, the Court concludes
Jim exercised sufficient control over the full amount of
tribal distributions she received; thus, the IRS properly
calculated its assessment.
First, in 2015, when Jim attempted to submit a
belated 2001 tax return to the IRS, she reported
$272,000.00 in benefits from the Tribe on her personal
individual tax return. (See Stip. ¶ 11; Tr. Ex. 67). The
figure $272,000.00 is the full amount of tribal
distributions Jim received on behalf of herself, Alex,
and their daughters. (See Stip. ¶¶ 7–8). Significantly,
Alex and Alexis both testified they did not file tax
returns for 2001 claiming any amount of tribal benefits.
Second, while Jim testified she saved portions of her
daughters’ distributions in tribal trusts for their future
benefit, she did not provide any documentary evidence
of the existence of these trusts. Furthermore, at her
deposition, Jim admitted her family ended up spending
all the money in her daughter, Tamara’s trust account
on household expenses. (See Jim Dep. 48:19–49:5).
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Finally, the Tribe is a matriarchal society; thus,
tribal custom establishes Jim as the head of the
household. (See Stip. ¶ 4). Payments the Tribe makes
to a male member of the Tribe who is married to a
female member of the Tribe are generally made
available to the female member. (See id. ¶ 5). Similarly,
payments the Tribe makes to minor children who are
members of the Tribe are generally made available to
the individual who is the head of household for those
minor children — in this case, Jim. (See id. ¶ 6). Jim
testified if she and Alex were to divorce, any marital
property would go to her, and Alex would vacate the
home.
Considering the evidence submitted at trial in its
totality, the Court concludes Jim sufficiently controlled
the total amount of distributions her family received
from the Tribe. Again, Jim even admitted the full
amount as her personal income by including that figure
on the tax return she submitted in 2015. Thus, the
Court finds the IRS did not improperly inflate Jim’s tax
liability by including the full amount of the tribal
distributions she received on behalf of her family.
C. Liability for Penalties for Jim’s Failure to
File a Tax Return and Pay Taxes When Due
Under 26 U.S.C. section 6651(a)(1), if a taxpayer
fails to timely file her tax return, “unless it is shown
that such failure is due to reasonable cause and not due
to willful neglect,” the IRS shall impose a penalty in
the form of “5 percent of the amount of such tax if the
failure is for not more than 1 month, with an additional
5 percent for each additional month or fraction thereof
during which such failure continues, not exceeding 25
percent in the aggregate . . . .” Id. (alteration added).
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Similarly, 26 U.S.C. section 6651(a)(2) provides that
“unless it is shown that such failure is due to
reasonable cause and not due to willful neglect,” if a
taxpayer fails to timely pay her required taxes, the IRS
shall impose a penalty in the form of “0.5 percent of the
amount of such tax if the failure is for not more than 1
month, with an additional 0.5 percent for each
additional month or fraction thereof during which such
failure continues, not exceeding 25 percent in the
aggregate.” Id.
The term “willful neglect” may be read as meaning
“a conscious, intentional failure or reckless
indifference,” while “reasonable cause” calls on the
taxpayer to demonstrate she exercised “ordinary
business care and prudence” but nevertheless was
“unable to file the return within the prescribed time.”
United States v. Boyle, 469 U.S. 241, 245–46 (1985)
(internal quotation marks and citation omitted); see
also In re Sanford, 979 F.2d 1511, 1514 n.8 (11th Cir.
1992) (noting Treasury Regulation § 301.6651-1(c)(1)
“considers a delay in filing a required return to be due
to reasonable cause if the taxpayer ‘exercised ordinary
business care and prudence in providing for payment of
his tax and was nevertheless either unable to pay the
tax or would suffer an undue hardship’ if he paid the
tax on time” (internal quotation marks omitted)). While
under some circumstances reliance on a tax expert may
constitute reasonable cause for failing to meet a
deadline “where [the] taxpayer made full disclosure to
[the] expert, [and] relied on his advice,” James v.
United States, No. 8:11-CV-271-T-30AEP, 2012 WL
3522610, at *3 (M.D. Fla. Aug. 14, 2012) (alterations
added), simply forgetting to file a return does not
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constitute reasonable cause, see Halbin v. C.I.R., 97
T.C.M. (CCH) 1066, *4 (T.C. 2009).
During her deposition, Jim admitted she forgot to
file her 2001 tax return. (See Jim Dep. 58:1–4
(“Q: Could you describe what efforts you took if any to
determine whether you needed to file a tax return for
2001? A: I think I had everything ready, but I just
completely forgot to file that year.”)). At trial Jim
testified she was aware of the need to file a tax return;
had the ability to file tax returns; and had previously
filed tax returns using H&R Block. While she also
testified at trial that instructions from Cypress,
Lehtinen, and the Business Council lead her to believe
she did not have to file her 2001 tax return, the Court
finds this testimony not credible.
Specifically, even if Cypress and the Business
Council advised Jim she did not need to file a tax
return, these individuals are not tax experts upon
whom Jim could rely to establish reasonable cause. Cf.
James, 2012 WL 3522610, at *3. Neither could Jim rely
upon Lehtinen’s advice to establish reasonable cause.
Lehtinen testified: (1) he never represented Jim or any
other individual member of the Tribe; and (2) he never
instructed Jim not to file her federal income tax
returns, nor did he instruct her not to pay tax on the
distributions she received from the NTDR account.
Additionally, this is not a situation where Jim asserted
a “sincere, albeit erroneous, belief” that her tribal
distributions were not subject to federal income tax.
Jourdain v. Comm’r of Internal Revenue, 71 T.C. 980,
991 (1979), aff’d sub nom. Jourdain v. C. I. R., 617 F.2d
507 (8th Cir. 1980). To the contrary, Cypress’s
testimony revealed the Tribe instructed its members,
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including Jim, to take active measures to conceal from
the IRS their distributions from the NTDR account.
Accordingly, the Court finds Jim has not established
her failure to timely file her 2001 tax return is excused
by reasonable cause; thus, sanctions are appropriate
pursuant to 26 U.S.C. sections 6651(a)(1) and (2). Sally
Jim is liable to the United States in the amount of
$278,758.83, as of April 9, 2015, for unpaid federal
income taxes, penalties, and interest assessed against
her for the 2001 Tax Year, until this amount is paid in
full.
For the foregoing reasons, it is
ORDERED AND ADJUDGED that final
judgment will be entered by separate order in favor of
the United States of America and against Sally Jim.
Plaintiff is instructed to submit a proposed order3 of
final judgment by August 25, 2016.
DONE AND ORDERED in Miami, Florida, this
19th day of August, 2016.
/s/ Cecilia M. Altonaga
CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE
cc: counsel of record

3

Pursuant to the CM/ECF Administrative Procedures, proposed
orders shall be filed as an attachment to a motion, notice, or other
filing. The proposed document must also be e-mailed to
altonaga@flsd.uscourts.gov. The proposed document shall be
submitted by e-mail in Word format. The e-mail line and the name
of the attachment should include the case number, followed by a
short description of the attachment (e.g., 00-cv-00000 Order).
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APPENDIX E
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-22441-CIV-ALTONAGA/
O’Sullivan
[Filed June 3, 2016]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff,
)
)
v.
)
)
SALLY JIM,
)
Defendant.
)
________________________________ )
ORDER
THIS CAUSE came before the Court upon Plaintiff,
United States of America’s (“Plaintiff[’s]”) Third
Renewed Motion for Summary Judgment . . . [ECF No.
156], filed on April 1, 2016. Defendant, Sally Jim
(“Jim”), and Intervenor-Defendant, the Miccosukee
Tribe of Indians of Florida (“the Tribe”), filed their
Response . . . (“Response”) [ECF No. 159], on April 22,
2016; Plaintiff filed its Reply . . . (“Reply”) [ECF No.
160] on May 2, 2016. The Court has considered the
parties’ submissions,1 the record, and applicable law.
1

Other documents include Plaintiff’s Statement of Undisputed
Facts (“Plaintiff’s SMF”) [ECF No. 156-1] and Jim and the Tribe’s
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I. BACKGROUND
Since approximately the 1960s, the Miccosukee
Tribe of Indians of Florida has made quarterly
assistance payments to its members to help them
provide for their needs. (See Pl.’s SMF ¶ 8; see also
Mot., Ex. 12, Deposition of Colley Billie (“Billie
Deposition”) [ECF No. 156-7] 61:7–64:11). The Tribe
distributes these payments in the form of checks or
cash issued in equal amounts to each tribal member, on
a quarterly basis. (See Billie Dep. 60:3–20; see also
Mot., Ex. 13, Deposition of Gabriel K. Osceola (“Osceola
Deposition”) [ECF No. 156-7] 87:22–23 (“We don’t
discriminate between member to member. Everybody
gets the same.”)). Originally, the payment amounts
were small, starting at around $20–25 several times a
year, gleaned from various forms of tribal revenue. (See
Billie Dep. 61:16–23).
Around 1990, the Tribe started operating a gaming
facility known as the Bingo Hall or Miccosukee Indian
Bingo Gaming (hereinafter, the “Bingo Hall”), which
offers class II gaming, including bingo, poker, and video
pull-tab machines. (See Pl.’s SMF ¶ 9). The Bingo Hall
began generating larger amounts of income, allowing
the Tribe to distribute increased quarterly assistance
payments to its members. (See id. ¶ 10). Currently, the
Tribe’s quarterly distributions can reach into tens of
thousands of dollars per tribal member. (See Billie Dep.
69:18–70:15 (stating the distribution account generally
contains between $17-20 million, and distributions are

Response to United States’ Statement of Undisputed Facts
(“Defendants’ SMF”) [ECF No. 159-1].
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calculated by dividing this amount equally among the
Tribe’s approximately 600 members)).
On December 8, 1994, Congress added a provision
to the Internal Revenue Code, requiring American
Indian tribes to withhold federal income tax from any
payment of net revenue from class II gaming. (See Mot.
4; see also 26 U.S.C. § 3402(r)). In response to this
provision, Plaintiff asserts the Tribe “devised a scheme”
to be able to argue its quarterly assistance payments
did not constitute net revenue from gaming. (Pl.’s SMF
¶ 11). Specifically, the Tribe enacted a “gross receipts
tax” or “gross receipts license fee,” which it applied to
its gaming facility. (Id.). This license fee is a percentage
of the gross revenue of the Bingo Hall, and the Tribe
places the fee into a non-taxable distributable revenue
(“NTDR”) account. (See id.).
Currently, the license fee is set at over 8% of the
Bingo Hall’s gross revenue. (See id. ¶ 12). The Tribe
distributes its quarterly assistance payments to its
members from this NTDR account. (See id. ¶ 12). The
Tribe asserts these distributions are not taxable
because they are general welfare payments for the
benefit of tribal members, as opposed to per capita
distributions of net gaming revenue. (See generally
Resp.).
The Tribe also places funds from other sources into
the NTDR account, such as taxes assessed on other
tribal businesses, shops, and fishing. (See Mot., Ex. 15,
Deposition of Jose I. Marrero (“Marrero Deposition”)
[ECF No. 156-7] 154:12–17 (“Best of my recollection,
there was [sic] other sources of funds that came
revenues [sic], because there was a tax they assessed
on other businesses, whether it was their . . . shops
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that they had or their fishing. Everything that
generated revenues went into that account.” (alteration
added)); see also Billie Dep. 65:16–25 (“Into that
[NTDR] account I know that we have money we collect
from — from our rental of our radio towers and our
land lease that we have for the purposes of cattle
grazing, and other areas that we collect monies from.”
(alteration added)). Nevertheless, most of the funds in
the NTDR account stem from gaming revenues. (See
Marrero Dep. 155:12–18 (“[T]he revenue from gaming
was significantly greater than the revenue from any
other source.” (alteration added)). Also, the Tribe often
subsidized the non-gaming tribal businesses with
gaming revenue in order to keep them afloat. (See
Osceola Dep. 27:1–29:8). For example, in the year 2001,
the non-gaming tribal enterprises would not have made
a profit without the Tribe’s assistance. (See id.
126:10–127:3).
From before 1995 to 2009, Billy Cypress (“Cypress”)
was chairman of the Tribe. (See Pl.’s SMF ¶ 19). At the
Tribe’s General Council meetings, Cypress often
instructed tribal members not to claim the NTDR
distributions as income. (See Mot., Ex. 6, Special
General Council Meeting Minutes [ECF No. 156-5]
L000443). In particular, Cypress told the Tribe
members not to claim the NTDR money as income
when applying for credit, and stated “if the [Internal
Revenue Service] IRS were to find out about these
monies then we could end up being taxed . . . .” (Id.
(alterations added)). Cypress also instructed members
not to cash their distribution checks in places where
they would be reported to the IRS. (See Mot., Ex. 8,
Special General Council Meeting Minutes [ECF No.
156-6] SJ001412 (“[Chairman Cypress] stated the only

App. 52
way the tribal member’s [sic] money will not be
reported to the IRS is if they cash their checks at the
Administration office, this is the only way they can be
assured they will not be reported. He stated if a tribal
member also has a banking account (with a substantial
amount of money) then this too will be reported and the
IRS will investigate into how the money was obtained.”
(alteration added))).
Cypress notified members the Tribe would keep a
reserve should the members ultimately need to pay
taxes on their distributions. (See Mot., Ex. 1, Special
General Council Meeting Minutes [ECF No. 156-5]
L000339). Dexter Lehtinen, former counsel to the
Tribe, gave tribal members at General Council
meetings legal advice that the Tribe’s distributions
were not taxable. (See Mot., Ex. 11, Deposition of Sally
Jim (“Jim Deposition”) [ECF No. 156-7] 76:5–23).
Sally Jim is a member of the Tribe. (See Defs.’ SMF
¶ 3). Jim attended numerous General Council meetings
and recalls Cypress making some of these statements.
(See id. ¶ 15; see also Jim Dep. 60:25–62:3). Plaintiff
asserts Jim received $272,000.00 in quarterly
distributions from the Tribe in 2001. (See Pl.’s SMF
¶ 4). Jim admits receiving payments from the Tribe
and states she used the money to provide for household
expenses. (See Jim Dep. 41:16–42:2). Jim also worked
for the Tribe’s healthcare facility and received wages in
the amount of $25,990 in 2001. (See Defs.’ SMF ¶ 5).
Jim did not timely file a tax return for the year 2001.
(See id. ¶ 7). In January 2015, she attempted to submit
a belated 2001 tax return to the IRS, in which she
stated she received $272,000 in benefits from the Tribe
as “other income,” excluded from gross income as
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Indian general welfare benefits. (See id. ¶ 4; see also
Mot., Ex. 5, Return [ECF No. 156-5]).
Plaintiff asserts Jim is indebted to the United
States for her federal income tax liabilities for 2001,
including interest, penalties, and statutory additions,
in the amount of $278,758.83. (See Declaration of
Berlinda Nez (“Nez Declaration”) [ECF No. 156-2] ¶ 6).
Jim does not dispute she owes taxes on her wage
income, but argues the quarterly distributions she
received from the Tribe constitute general welfare
benefits, and thus are not taxable income. (See
generally Resp.). Plaintiff presently moves for summary
judgment, arguing U.S. tax law requires Jim to pay
taxes on the distributions she received from the Tribe
and no exclusions apply. (See generally Mot.).
II. LEGAL STANDARD
Summary judgment shall be rendered if the
pleadings, the discovery and disclosure materials on
file, and any affidavits show that there is no genuine
issue as to any material fact and the movant is entitled
to judgment as a matter of law. See FED. R. CIV. P.
56(a), (c). In making this assessment, the Court “must
view all the evidence and all factual inferences
reasonably drawn from the evidence in the light most
favorable to the nonmoving party,” Stewart v. Happy
Herman’s Cheshire Bridge, Inc., 117 F.3d 1278, 1285
(11th Cir. 1997), and “must resolve all reasonable
doubts about the facts in favor of the non-movant,”
United of Omaha Life Ins. Co. v. Sun Life Ins. Co. of
Am., 894 F.2d 1555, 1558 (11th Cir. 1990). “An issue of
fact is material if it is a legal element of the claim
under the applicable substantive law which might
affect the outcome of the case.” Burgos v. Chertoff, 274
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F. App’x 839, 841 (11th Cir. 2008) (quoting Allen v.
Tyson Foods Inc., 121 F.3d 642, 646 (11th Cir. 1997)
(internal quotation marks omitted)). “A factual dispute
is genuine ‘if the evidence is such that a reasonable
jury could return a verdict for the nonmoving party.’”
Channa Imps., Inc. v. Hybur, Ltd., No. 07-21516-CIV,
2008 WL 2914977, at *2 (S.D. Fla. July 25, 2008)
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986)).
The movant’s initial burden on a motion for
summary judgment “consists of a responsibility to
inform the court of the basis for its motion and to
identify those portions of the pleadings, depositions,
answers to interrogatories, and admissions on file,
together with the affidavits, if any, which it believes
demonstrate the absence of a genuine issue of material
fact.” Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1115
(11th Cir. 1993) (quoting Celotex Corp. v. Catrett, 477
U.S. 317, 323 (1986) (alterations and internal quotation
marks omitted)). “[T]he plain language of Rule 56
mandates the entry of summary judgment against a
party who fails to make a showing sufficient to
establish the existence of an element essential to that
party’s case, and on which that party will bear the
burden of proof at trial.” Jones v. UPS Ground Freight,
683 F.3d 1283, 1292 (11th Cir. 2012) (alteration added)
(quoting Celotex, 477 U.S. at 322 (alterations and
internal quotation marks omitted)).
III. ANALYSIS
The parties predominantly dispute the following
issues: (1) whether the Tribe’s distributions are
excludable from income as general welfare payments;
(2) whether the IRS’s assessment is inflated because it
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includes distributions made to Jim’s husband and
children; and (3) whether the distributions constitute
income from the land. (See generally Mot.; Resp.). The
Court addresses each in turn, as well as Plaintiff’s
argument — not addressed in the Response — that Jim
is liable for penalties for her failure to file a tax return
and pay taxes when due.
A. General Welfare Payments
Plaintiff argues the Tribe’s distributions are subject
to taxation pursuant to the Indian Gaming Regulatory
Act, 25 U.S.C. section 2701 et seq. (“IGRA”), as “per
capita” distributions of gaming revenue. (See Mot. 11).
Jim contends the distributions are not subject to
taxation because they constitute general welfare
payments pursuant to 26 U.S.C. section 139E(b), the
Tribal General Welfare Exclusion Act (“Tribal GWE
Act”). (See Resp. 4–5). Because the intersection of these
two statutes forms the crux of the present dispute, the
Court provides a brief statutory analysis.
In 1988, Congress passed the IGRA to promote
Indian tribes’ gaming operations as a means of tribal
economic development and to ensure the operations
were conducted in accordance with the law. See 25
U.S.C. § 2702. The IGRA allows tribes to distribute
gaming revenues amongst their members in the form
of per capita payments, but only if these payments are
subject to federal taxation. See id. § 2710(b)(3). Many
tribes provide these per capita payments to their
members. See Kathryn R.L. Rand & Steven A. Light,
Virtue or Vice? How Igra Shapes the Politics of Native
American Gaming, Sovereignty, and Identity, 4 VA. J.
SOC. POL’Y & L. 381, 418 (1997) (“As of March 1996,
twenty-three tribes were making per capita payments
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to members.”). In some smaller tribes, these per capita
distributions from gaming revenues provide sufficient
income for the entire community. See Eric Henderson,
Indian Gaming: Social Consequences, 29 ARIZ. ST. L.J.
205, 236 (1997).
Separately, years later, the IRS issued guidance
regarding when benefits provided by Indian tribal
governments to their members may qualify as general
welfare, thus exempted from federal taxation. See Rev.
Proc. 2014-35, 2014-26 I.R.B. 1110 (2014). The
Guidance expressly referenced the IGRA and per capita
distributions, stating:
[G]eneral welfare programs may be funded from
casino revenues. However, per capita payments
to tribal members of tribal gaming revenues that
are subject to the Indian Gaming Regulatory Act
are gross income under § 61, are subject to the
information reporting and withholding
requirements of §§ 6041 and 3402(r), and are not
excludable from gross income under the general
welfare exclusion or this revenue procedure. See
25 U.S.C. §§ 2701-2721 and 25 C.F.R. Part 290.
Id. (alteration and emphasis added).
Congress codified part of this IRS Guidance in 2014,
when it enacted the Tribal GWE Act. See 160 Cong.
Rec. H7599-02 (Sept. 16, 2014) (statement of Rep.
Kind) (“[This legislation] would codify existing IRS
practice . . . . [referring to segments of Rev. Proc. 201435].” (alterations added)). The Tribal GWE Act defines
the term “Indian general welfare benefit” as:
any payment made or services provided to or on
behalf of a member of an Indian tribe (or any
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spouse or dependent of such a member)
pursuant to an Indian tribal government
program, but only if
(1)

the program is administered under
specified guidelines and does not
discriminate in favor of members of the
governing body of the tribe, and

(2)

the benefits provided under such
program(A) are available to any tribal member
who meets such guidelines,
(B) are for the promotion of general
welfare,
(C) are not lavish or extravagant, and
(D) are not compensation for services.

26 U.S.C. § 139E(b).
“Ambiguities in [the Tribal GWE Act] . . . shall be
resolved in favor of Indian tribal governments and
deference shall be given to Indian tribal governments
for the programs administered and authorized by the
tribe to benefit the general welfare of the tribal
community.” Pub. L. 113–168, § 2(c) (alterations
added). Yet, “this canon of interpretation does not
permit [courts to rely] on ambiguities that do not exist,”
and “the canon’s force may be overcome by other
circumstances evidencing congressional intent.”
Maniilaq Ass’n v. Burwell, No. CV 15-152 (JDB), 2016
WL 1118256, at *4 (D.D.C. Mar. 22, 2016) (internal
quotation marks and citations omitted; alteration in
original).
Analyzing the two statutes in conjunction indicates
the Tribal GWE Act was not meant to supplant the
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IGRA; that is, per capita distributions of gaming
revenue remain taxable income, even if these
distributions arguably promote the general welfare of
a tribe. This conclusion is supported by the IRS
Guidance, which distinguished that while general
welfare programs may be funded by casino revenues,
per capita distributions of casino revenue still
constitute taxable income. See Rev. Proc. 2014-35,
2014-26 I.R.B. 1110 (2014). The Eleventh Circuit
appears to agree the Tribal GWE Act does not replace
or modify the IGRA. In an opinion related to the
instant case, United States v. Billie, the court
considered whether an IRS administrative summons
directing the Miccosukee Tribe to release records
regarding its alleged distribution of casino revenue was
enforceable. See 611 F. App’x 608, 609 (11th Cir. 2015).
The Tribe asserted the Tribal GWE Act mandated
suspension of the examination; however, the court cited
to the IGRA and stated, “much of the [Tribal GWE] Act
at least arguably conflicts with separate U.S. Code
provisions that mandate reporting, withholding, and
taxation of distributions of tribal gaming revenue [such
as the IGRA].” Id. at 612 (alterations added).
In determining whether the IGRA applies to the
present case, the Court must decide whether the
Tribe’s payments to Jim constitute per capita
distributions of gaming revenue. See 25 U.S.C. § 2710.
In her Response to Plaintiff’s Statement of Undisputed
Facts, Jim denies the tribal distributions are “per
capita” (see Defs.’ SMF ¶ 8), and also states the
payments were funded, in part, by gross receipts of tax
revenue derived from non-gaming related activities (see
id. ¶ 16). Yet, the record undisputedly establishes the
distributions were “per capita.” (See Mot., Ex. 4, IRS
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Meeting Notes [ECF No. 156-5] 00027 (“Per Marrero
and Lehtinen — none of the payments were need based
— they were equal to each tribal member”); see also
Osceola Dep., 87:22–23 (“We don’t discriminate
between member to member. Everybody gets the
same.”)). Jim presents no evidence to the contrary, and
her mere statement in a response brief the tribal
distributions are not “per capita” cannot prevent
summary judgment on its own. See Godwin v. Kelley,
No. 2:12CV164-WHA-CSC, 2013 WL 3325777, at *12
(M.D. Ala. July 1, 2013) (“Plaintiffs[’] mere statement
in brief that the conduct [in] the case is ‘at least
negligence’ is not sufficient to create a question of fact
under Rule 56.” (alterations added)).
In contrast, Jim’s statement the tribal distributions
were funded, in part, by gross receipts of tax revenue
derived from non-gaming related activities presents a
genuine issue as to a material fact. The Court
acknowledges the record indicates gaming revenues
constituted a significant amount of the tribal
distributions. (See Osceola Dep., 27:5–17 (“[A]ll the
other operations [other than Miccosukee Indian Bingo
and Gaming] are not substantial . . . . The enterprises,
they don’t make any money.”); id. 123:8–127:3 (noting
many of the tribal enterprises did not make a profit
without tribal assistance)). (See also Mot., Ex. 7,
Special General Council Meeting Minutes [ECF No.
156-6] 6 (“NTDR payments would be in accordance
with revenue generated at MIBG. Business has been
good and NTDR payments have been increasing and
not decreasing.”); Marrero Dep. 155:12–18 (“[T]he
revenue from gaming was significantly greater than
the revenue from any other source.” (alteration
added))). Furthermore, one witness testified the non-
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gaming tribal enterprises would not have made a profit
in 2001 without the Tribe’s assistance. (See Osceola
Dep. 126:10–127:3).
Nonetheless, Jim has presented evidence indicating
at least some portion of the tribal distributions might
arise from non-gaming sources. (See Marrero Dep.
154:12–17 (“[T]here was [sic] other sources of funds
that came revenues [sic], because there was a tax they
assessed on other businesses, whether it was their . . .
shops that they had or their fishing. Everything that
generated revenues went into that account.”
(alterations added)); see also Billie Dep. 65:16–25 (“Into
that [NTDR] account I know that we have money we
collect from — from our rental of our radio towers and
our land lease that we have for the purposes of cattle
grazing, and other areas that we collect monies from.”
(alteration added)). This issue is significant because
while gaming revenues distributed per capita to tribal
members clearly constitute taxable income under the
IGRA, revenues derived from non-gaming activities
may be more likely to qualify as general welfare
payments or fall under another exception, such as
income from the land. While the evidence at trial may
ultimately reveal the non-gaming revenue sources
contributed de minimis or non-existent amounts to the
NTDR in 2001, the current state of the record presents
a material issue of fact on this issue. Therefore,
summary judgment is denied on the question of
whether the NTDR distributions derived from nongaming sources constitute taxable income.
Nevertheless, summary judgment is warranted
finding the tribal distributions derived from gaming
revenue constitute taxable income, rather than qualify
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as general welfare payments. Because the IGRA
applies, the distributions derived from gaming revenue
are taxable income unless Defendant can identify an
express exemption. See Campbell v. C.I.R., 164 F.3d
1140, 1142 (8th Cir. 1999). Jim’s argument the Tribal
GWE Act provides this exemption fails to persuade.
The Court is sensitive to the fact that deference should
be given to tribal governments in implementing social
welfare programs tailored to fit their communities’
needs. See Pub. L. 113–168, § 2(c) (“Ambiguities in [the
Tribal GWE Act] . . . shall be resolved in favor of Indian
tribal governments and deference shall be given to
Indian tribal governments for the programs
administered and authorized by the tribe to benefit the
general welfare . . . .” (alterations added)). Yet, tribes
are also not permitted to merely brand payments as
“general welfare” for the purpose of evading taxes,
especially where, as here, another statute expressly
governs.
There are several indications the Tribe’s
distributions derived from gaming revenue do not
qualify as general welfare under the Tribal GWE Act.
Primarily, one of the Act’s guidelines is that benefits
provided may not be “lavish or extravagant.” 26 U.S.C.
§ 139E(b). It is undisputed Jim’s family received
approximately 272,000.00 dollars’ worth of
distributions in one year. (See Pl.’s SMF ¶ 4).2
Admittedly, the Secretary of the Treasury and the
Tribal Advisory Committee have not yet “establish[ed]
2

While the record will be further developed at trial, it is
undisputed the majority of the $272,000.00 derived from gaming
revenues as opposed to non-gaming sources. (See Marrero Dep.
155:12–18).
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guidelines for what constitutes lavish or extravagant
benefits with respect to Indian tribal government
programs.” 26 U.S.C. § 139E(c)(3) (alteration added).
But it is difficult to believe such an amount would not
qualify, especially when it was simply used for
household expenses (see Jim Dep. 41:16–42:2), and
provided in addition to the Tribe’s other benefits,
including housing, education, medical care, and elder
care (see Defs.’ SMF ¶ 25).3 The Eleventh Circuit in
United States v. Billie, indicated its agreement on this
issue, noting in dictum “because the present
examination involves up to $300 million distributed to
600 tribal members or to service providers, there is a
high likelihood the present payments would not qualify
as ‘general welfare payments.’” 611 F. App’x at 609.
Another of the Act’s guidelines requires the benefits
be for “the promotion of general welfare.” 26 U.S.C.
§ 139E(b). Jim argues the tribal distributions are
intended for the promotion of general welfare, and she
asserts Congress intended for this phrase to be
construed broadly. (See Resp. 8). While this may be the
case, it seems clear Congress did not intend to allow
tribal members to utilize the Tribal GWE Act to

3

The cases and Internal Revenue Code provisions cited by Jim do
not provide otherwise. (See Resp. 11). As Jim acknowledges,
“today, no standard exists for determining whether the benefits
received by Ms. Jim are lavish or extravagant.” (Id.). Rather, the
cases and provisions she cites concern topics such as the
deductibility of lavish business expenses and reporting spousal
income, as opposed to addressing the concept of extravagance
within the social welfare context. (See generally id. 11–13).
Accordingly, the Court does not find these sources assist the
present analysis.
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circumvent the IGRA by broadly labeling per capita
distributions of gaming revenue as welfare payments.
In re Hutchinson is instructive on this point. See
354 B.R. 523, 530–31 (Bankr. D. Kan. 2006). There, a
tribal member claimed his per capita distributions
derived from casino revenues were exempt from a
bankruptcy proceeding because they constituted “a
local public assistance benefit” pursuant to an
applicable Kansas statute. Id. at 529. The court
acknowledged the IGRA requires tribes to use net
revenues “to provide for the general welfare of the
Indian tribe and its members,” among other purposes;
however, this fact was insufficient to exempt the
distributions as public assistance benefits. Id. at 530.
In its decision, the court noted: “Although [the tribe’s]
distributions may be made with the goal of providing
for the general welfare of the tribe and its members, as
required by the IGRA, there is no indication that these
distributions are specifically aimed at assisting needy,
blind, aged, or disabled persons and to dependent
children [as required by the Kansas statute] . . . . In
fact, the distributions are made in equal amounts to all
enrolled tribal members regardless of need.” Id. at
530–31 (alterations added).
While the Kansas statute at issue in Hutchinson
and the Tribal GWE Act differ slightly textually, their
premise is similar. In both, it is certainly possible the
tribal distributions derived from gaming revenues are
being utilized by tribal members to care for their
general needs and promote the general welfare of the
Tribe. However, where those distributions: (1) clearly
fall under the IGRA; and (2) are not based on need, but
rather distributed to all members equally; it is unlikely
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they fall within the purview of general welfare
payments. See generally id. The Court refrains from
holding every payment made under the Tribal GWE
Act must be based on need in order to satisfy the
“promote the general welfare” prong. As Jim points out,
the Act itself does not specifically mandate this, and
tribal programs providing for general welfare should
typically be construed broadly. (See Resp. 8). However,
viewing the following undisputed facts in their
entirety: (1) the distributions are lavish, (2) the IGRA
clearly applies, and (3) the distributions are not based
on need, the Court finds there is no genuine issue of
material dispute the tribal distributions derived from
gaming revenue are not general welfare payments, but
rather constitute taxable income under the IGRA.
B. Distributions
Children

to

Jim’s

Husband

and

Jim argues even if the Tribe’s distributions do not
constitute general welfare payments, the IRS’s
assessment against her is inflated because the
$272,000.00 she listed on her tax return included tribal
distributions made to her family members. (See Resp.
14). In particular, Jim asserts she sometimes took
physical possession of the quarterly assistance
payments made out to her husband and daughter. (See
Jim Dep. 38:19–39:19, 48:8–25 (stating at times Jim
put her daughter’s distribution in a tribal account, and
other times she cashed the check and put the cash in a
safe); see id. 46:25–47:25 (stating Jim picked up her
husband’s distribution check and cashed it); see also
Billie Dep. 115:9–12 (stating that ordinarily the entire
distribution check goes to one or two members of the
family)). Jim argues payments she received on behalf
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of her family members do not constitute income to her;
thus, the IRS assessment against her should be
reduced. (See Resp. 14).
Plaintiff asserts Jim has already admitted she
received 272,000.00 dollars’ worth of “benefits from
Indian welfare payments,” because she listed this
amount on her belated IRS tax return which an
attorney helped her prepare, and she did not dispute
the amount during her deposition. (See Reply 2–3).
Plaintiff contends Jim should not be allowed to
question the amount in dispute for the first time now;
however, this argument fails to persuade. (See id. 3).
While Jim did not indicate her intent to challenge the
amount in dispute during her deposition, she did state
she received checks on behalf of her family members.
(See Jim Dep. 46:25–47:25). Plaintiff was on notice of
this issue and could have more vigorously pursued
discovery related to Jim’s husband, and/or other
relevant witnesses.4 See, e.g., Stolarczyk ex rel. Estate
of Stolarczyk v. Senator Int’l Freight Forwarding, LLC,
376 F. Supp. 2d 834, 843 (N.D. Ill. 2005) (declining to
exclude a witness’s affidavit offered in support of the
plaintiff’s summary judgment response where, while
the plaintiff never disclosed the witness in its Rule 26
disclosures, a second witness identified the first
witness in his deposition testimony; thus, the

4

Plaintiff notes it subpoenaed and was prepared to depose
Alexander Osceola, Jim’s husband, on this issue, but he left the
deposition site prior to his deposition. (See Reply 3 n. 2). Plaintiff
asserts it would have vigorously pursued this issue in discovery,
had it known Jim would contest the amount of the distributions.
(See id.).
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defendant was on notice the first witness may have had
information relevant to the case.).
Jim’s statements she possessed and cashed the
distribution checks made out to her husband and her
daughter indicate the $272,000.00 assessment likely
includes some of these amounts. Jim has identified a
genuine question of material fact as to the amount of
the IRS assessment personally asserted against her.
See Hoeper v. Tax Comm’n of Wis., 284 U.S. 206, 218
(1931) (“[A]ny attempt by a state to measure the tax on
one person’s property or income by reference to the
property or income of another is contrary to due process
of law as guaranteed by the Fourteenth Amendment.
That which is not in fact the taxpayer’s income cannot
be made such by calling it income.” (alteration added)).
Trial testimony may ultimately reveal the sum of
$272,000.00 is, in fact, the correct assessment applied
to Jim. However, considering there is a genuine dispute
of material fact, summary judgment on the limited
issue of the amount of the assessment is not
appropriate.
C. Income from the Land
Jim also argues the Tribe’s distributions are exempt
from taxation because they are income derived from
tribal lands. (See Resp. 16–30). She relies on several
statutes: 25 U.S.C. section 1750(d), which establishes
the Miccosukee Indian Reservation lands; 25 U.S.C.
section 2210, which provides that lands given to the
Indian tribes are exempt from taxation; and 25 U.S.C.
section 459(e), which states that property conveyed to
tribes is exempt from taxation as long as the property
is held in trust by the United States. (See Resp. 17 n.9).
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A review of tribal jurisprudence reveals income
derived from tribal lands may be exempt from taxation,
but only where: (1) the income is derived directly from
the land itself (e.g., farming and timber-cutting) as
opposed to businesses on the land, see Critzer v. United
States, 597 F.2d 708, 715 (Ct. Cl. 1979) (finding income
received from the operation of businesses and building
leases on tribal lands is not exempt from federal
taxation); or (2) the income is derived from a trust
allotment held by an individual tribal member, as
opposed to the Tribe as a whole, see United States v.
Anderson, 625 F.2d 910, 914 (9th Cir. 1980) (noting
income derived from an Indian’s individually allotted
land was not taxable). Courts have specifically found
income generated by tribal casinos does not constitute
income “directly derived from the land.” Matter of
Cabazon Indian Casino, 57 B.R. 398, 402 (B.A.P. 9th
Cir. 1986) (“The income derived from operating the
casino stems in a far more important fashion from card
playing, liquor sales and food preparation, than it does
from the land alone.”); see also Campbell v. C.I.R., 74
T.C.M. (CCH) 1121, *4 (T.C. 1997), aff’d and remanded,
164 F.3d 1140 (8th Cir. 1999) (“The courts have
confined the exemption to income received from
activities that diminish or exploit the value of the land
(such as logging, mining, or farming). Income earned
through the investment of capital or labor, such as
restaurants, motels, tobacco shops, and similar
improvements to the land, fail to qualify for the
exemption, although the activity takes place on land
held in trust.”).
As discussed, the tribal distributions Jim received
were derived predominantly from gaming revenues. See
supra 9–10. Accordingly, whatever percentage of the
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NTDR distributions was derived from gaming revenues
does not constitute income derived directly from the
land. See Matter of Cabazon Indian Casino, 57 B.R. at
403. There is a genuine question of material fact
regarding whether the percentage of the distributions
derived from non-gaming sources might constitute
income derived from the land. (See Billie Dep. 65:16–25
(“Into that [NTDR] account I know that we have money
we collect from — from our rental of our radio towers
and our land lease that we have for the purposes of
cattle grazing, and other areas that we collect monies
from.” (alteration added)). Accordingly, summary
judgment is denied on the issue of whether the tribal
distributions derived from non-gaming sources
constitute income derived from the land.
D. Liability for Penalties
Plaintiff argues Jim is liable for penalties for her
failure to file a tax return and pay taxes when due. (See
Mot. 28). Jim does not address this issue in her
Response; nonetheless, the Court analyzes it. (See
generally Resp.). Under 26 U.S.C. section 6651(a)(1), if
a taxpayer fails to timely file her tax return, “unless it
is shown that such failure is due to reasonable cause
and not due to willful neglect,” the IRS shall impose a
penalty in the form of “5 percent of the amount of such
tax if the failure is for not more than 1 month, with an
additional 5 percent for each additional month or
fraction thereof during which such failure continues,
not exceeding 25 percent in the aggregate . . . .” Id.
(alteration added). Similarly, 26 U.S.C. section
6651(a)(2) provides that “unless it is shown that such
failure is due to reasonable cause and not due to willful
neglect,” if a taxpayer fails to timely pay her required
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taxes, the IRS shall impose a penalty in the form of “0.5
percent of the amount of such tax if the failure is for
not more than 1 month, with an additional 0.5 percent
for each additional month or fraction thereof during
which such failure continues, not exceeding 25 percent
in the aggregate.” Id.
The term “willful neglect” may be read as meaning
“a conscious, intentional failure or reckless
indifference,” while “reasonable cause” calls on the
taxpayer to demonstrate she exercised “ordinary
business care and prudence” but nevertheless was
“unable to file the return within the prescribed time.”
United States v. Boyle, 469 U.S. 241, 245–46 (1985); see
also In re Sanford, 979 F.2d 1511, 1514 n.8 (11th Cir.
1992) (Treasury Regulation § 301.6651-1(c)(1)
“considers a delay in filing a required return to be due
to reasonable cause if the taxpayer ‘exercised ordinary
business care and prudence in providing for payment of
his tax and was nevertheless either unable to pay the
tax or would suffer an undue hardship’ if he paid the
tax on time.”). While under some circumstances
reliance on a tax expert can constitute reasonable
cause for failing to meet a deadline “where [the]
taxpayer made full disclosure to [the] expert, [and]
relied on his advice,” James v. United States, No. 8:11CV-271-T-30AEP, 2012 WL 3522610, at *3 (M.D. Fla.
Aug. 14, 2012) (alterations added); simply forgetting to
file a return does not constitute reasonable cause, see
Halbin v. C.I.R., 97 T.C.M. (CCH) 1066, *4 (T.C. 2009).
Jim admitted she forgot to file her return for the
year 2001. (See Jim Dep. 58:1–4 (“Q: Could you
describe what efforts you took if any to determine
whether you needed to file a tax return for 2001? A: I
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think I had everything ready, but I just completely
forgot to file that year.”)). Consequently, the Court
finds Jim has not established her failure to timely file
her 2001 tax return is excused by reasonable cause,
and sanctions are appropriate pursuant to 26 U.S.C.
section 6651(a)(1). Whether sanctions are warranted
pursuant to 26 U.S.C. section 6651(a)(2), however, is a
different story. While Jim is liable for penalties for her
failure to timely file her tax return, she is not
necessarily liable for penalties for failing to pay her
taxes — at least the taxes on her tribal distributions.
See Estate of Thouron v. United States, 752 F.3d 311,
312–15 (3d Cir. 2014) (finding a genuine issue of
material fact regarding whether the plaintiff’s reliance
on the advice of its tax expert, as to the applicable tax
law, was reasonable cause for failure to pay its full tax
liability by the appropriate deadline).
The record shows Bernie Roman (“Roman”), Jim’s
personal attorney, assisted her in preparing her 2001
tax return. (See Jim Dep. 92:12–15). While Jim does
not explicitly state Roman advised her not to report her
tribal distributions as taxable income, his assistance in
the process, coupled with her limited education (see
Defs.’ SMF ¶ 4), indicates this might have been the
case. Furthermore, while they were not her personal
attorneys, both Billy Cypress and Dexter Lehtinen, the
Tribe’s lawyer, advised tribal members at General
Council meetings the Tribe’s distributions did not
constitute taxable income. (See Jim Dep. 76:5–23; see
also Mot., Ex. 6, Special General Council Meeting
Minutes [ECF No. 156-5] L000443). Certainly Cypress’s
and Lehtinen’s statements alone would not be enough
to excuse Jim’s failure to include tribal distributions as
taxable income on her tax return, but their comments,
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when viewed in the greater context of tribal dynamics,
could be said to have some impact on the “reasonable
cause” analysis.
Overall, given the combination of Roman’s
assistance, Cypress’s and Lehtinen’s comments, and
the fact the issue of whether the tribal distributions
constitute taxable income is a new and unsettled area
of the law, there is a genuine dispute as to whether
penalties under 26 U.S.C. section 6651(a)(2) are
warranted. The same conclusion applies to the
penalties under 26 U.S.C. section 6651(a)(1) solely with
respect to the percentages assessed on the tribal
distribution amounts.
IV. CONCLUSION
For the foregoing reasons, it is
ORDERED AND ADJUDGED that the Motion
[ECF No. 156] is GRANTED in part and DENIED
in part as follows:
1. Jim is liable for paying federal income taxes on
the tribal distributions derived from gaming
revenue, as these distributions are governed by the
IGRA.
2. Summary judgment is not warranted regarding
Jim’s liability for tribal distributions derived from
non-gaming sources. A genuine issue of material
fact exists regarding whether these distributions
qualify as income derived from the land or general
welfare benefits.
3. Summary judgment is not appropriate regarding
the amount of the 2001 IRS assessment against
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Sally Jim. A genuine issue of material fact exists
regarding at least whether any of her husband’s
personal income was included in the assessment.
4. Summary judgment is not warranted imposing
penalties pursuant to 26 U.S.C. sections 6651(a)(2)
and 6651(a)(1) solely with respect to the
percentages assessed on the tribal distribution
amounts.
DONE AND ORDERED in Miami, Florida, this
3rd day of June, 2016.
/s/ Cecilia M. Altonaga
CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE
cc: counsel of record
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APPENDIX F
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
No. 16-17109-GG
[Filed August 9, 2018]
_________________________________
UNITED STATES OF AMERICA, )
Plaintiff - Appellee
)
)
versus
)
)
SALLY JIM,
)
Defendant - Appellant,
)
)
MICCOSUKEE TRIBE OF
)
INDIANS OF FLORIDA,
)
Intervenor - Appellant.
)
________________________________ )
Appeal from the United States District Court
for the Southern District of Florida
BEFORE: TJOFLAT and JORDAN, Circuit Judges,
and STEELE, District Judge.*
PER CURIAM:
The petition(s) for panel rehearing filed by Miccosukee
Tribe of Indians of Florida is DENIED.
*

Honorable John E. Steele, United States District Judge for the
Middle District of Florida, sitting by designation.
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ENTERED FOR THE COURT:
/s/
UNITED STATES CIRCUIT JUDGE

ORD-41

