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QUESTION(S) PRESENTED

Did the Fourth Circuit and the Middle district Of North
Carolina (Greenchoro) err in affirming the USSG 2K2.1(bh)(E)(R)
i-Level enhancement without proving generic burglary as an



LIST OF PARTIES

ki All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

1

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

.Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[xX For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A
the petition and is

£X reported at 4th Cir. No. 18-4239 Dec.11,2018 : or,

£ has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

to

The opinion of the United States district court appears at Appendix N/A o
the petition and is
[ ] reported at N/A ; or,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix N to the petition and is

[ ] reported at _ : - or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.

The opinion of the N/A - court
appears at Appendix to the petition and is

[ ] reported at ; ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

k3% For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was ecember 11, 2018

[ ] No petition for rehearing- was timely filed in my case.

[xk A timely petition for rehearing was denied by the Un'bted States Court of
Appeals on the following date: Daneapyi 28, 201 , and a copy of the
order denying rehearing appears at Appendix _B_.

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A.

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was N/A
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourth Circuit Court Of Aopeals dec1s1on dated

Fao. DIazraoery i S0ng Lyetote JLEN # o N T

-~

Decembér 11,,2018 confllcts w1th a de01310n of the
United States Supreme Court and The Fourth Circuit

and other Circuits including the 3rd, 7th and 8th.

Sessions v Dimaya 138 S Ct 1204 (2018).



STATEMENT OF THE CASE

The Government presented evidence that Petitioner Mario Chester
Tabron drove his car into the yard of a residence and parked

it straddled across the walkway only steps from the front

door of a woman's house who_called 911 and reported that Petitioner
Tabron was banging on the door and the caller expressed fear
that he would kick in the door and stated to 911, "Oh hy God."
"He's now gone to the car and getting a gun. When the Officers
arrived on the scene, the 911 caller explained that Petitioner
Tabron showed up at the residénce angry and caused a commotion
banging on the door demanding his wallet. Furthermore, when the
Officer's arrived on the scene, Tabron was near his car and had
a gun on his person. There were no marks or damage to the door.
Petitioner Tabron was charged and convicted of Possessing a
Firearm In Connection With Another Felony Offense and given a
4-level enhancement for this'at his Sentencing when no other
felony offense was ever committed. He was charged under N.C.
Gen.Stat. 14-54(a)(1)(2017) North Carolina Attempted Breaking
and Entering which reads:--Any person who breaks or enters any
building with intent to terrorize or injure an occupant of the
building is Guilty of a Class H felony. This is also a Class I
fetony. N.C.Gen.Stat. 14-2.5(2017). The breaking '[element ]"

of a breaking or entrering offense may be actual or comnstructive.
Petitioner Tabron never accomplished the generic element of

"breaking or entering' during this Offeuse.



REASONS FOR GRANTING THE PETITION

Supreme Court Rule 10 Considerations Governing Review on
Certiorari states review on a writ of certiorari is not a matter
of right, but of judicial discretion. A petition for a writ of
certiorari will be granted only for compelling reasons. The
following although neither controlling nor fully measuring the
Court's discretion, indicate the character of the reasons the
Court considers: (a) A U.S. Court of Appeals has entered a
decision in conflict with the decision of another U.S. Court

of Appeals on the same important matter; (b) Has decided an
important federal question in a way that conflicts with a decision

by a state court of last resort.

Petitioner Tabron states that the Fourth Circuit Enbanc decision
concurring with the 4th Circuit conflicts with a decision of
another court of appeals on the same important matter.

In United States v Foster 2018 US App. LEXIS 14177 (3d.Cir.2018)
the Court held---Section 2K2.1(b)(6)(B) provides in relewvant
part, for an enhancement "[i1f thc defcndant used cor poscsessed
anv firearm in connection with dnother felony offense. A
sentencing court can apply the 2K2.1(b)(6)(B) enhancement only
if it determines that a defendant "[u]sed or possesed any
firearm or ammunition in connection with another felony offense.
In United States v Bates 561 F.3d 754 (8thCir.2008) the court

held--Section 2K2.1(b)(6) provides--if the defendant used or



possesed any firearm or ammunition in connection with another
felony, or possesed or transferred any firearm or ammunition

with knowledge, intent or reason to believe that it would be

The Fourth Circuit never found that Tabron committed another

felony offense, only attempted burglary which is not defined

in the US Sentencing Guidelines, nor does it meet the generic

definition of burglary in Taylor v US (1990) 495 US 575, 109.
CONCLUSION

ThesrFourthUCircuft“Enbanc4made an erroneous decision that conflicts

with the decision by this Court in Taylor and is a circuit split
of other cases cited herein and Certiorari must be granted.

The petition for a writ of certiorari should be granted.

Respectfully submitted,

M(;ﬁf C. 071%1@4/1/
Date: / 2{—5 020[%
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VS.
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PROOF OF SERVICE

&
/éél/w C‘W( W@M , do swear or declare that on this date,

25 , ZOﬁ_, as required by Supreme Court Rule 29 I have
served the e%osed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class  postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days. '

The names and addresses of those served are as follows:
Matthew G.T. Martin United States Attormney' .V
101 S. Edgeworth St., 4th Floor

Greensboro, NC 27401

I declare under penalty of perjury that the foregoing is true and correct.

Executed on ﬁﬁw&ﬂw 25 2019
’ Moo kg

(Signature)




