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QUESTION PRESENTED

Whether charging a person who was tried and
acquitted a $35,000 bail bond forfeiture, not related to
individualized costs or compliance with bail bond
conditions, but instead to fund the offices of the clerk
of courts, violates the Due Process Clauses of the Fifth
and the Fourteenth Amendments, the Excessive Fines
Clause of the Eighth Amendment, and the Equal
Protection Clause of the Fourteenth Amendment.

(1)
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PARTIES TO THE PROCEEDINGS

Petitioner is Curtis Lovelace. Respondent is the
State of Illinois.
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INTRODUCTION

This case presents an unsettled question of national
importance. Although Curtis Lovelace (“Petitioner”)
was acquitted by a jury of all charges against him, the
court imposed a $35,000 bail bond forfeiture, over
and above the $5,433 fee imposed for the direct costs
associated with administering his bail. The lower court
openly admitted that, despite the acquittal, Petitioner’s
indigence, and the court’s imposition of a fee to cover
the actual costs of monitoring Petitioner pretrial, the
court charged the additional forfeiture as “one of the
ways the clerks basically fund their office.”

Petitioner is a singular individual—a respected former
prosecutor, school board member, and JAG Corps
officer—but the constitutional issues raised by his
case affect many people like him who were acquitted
of criminal charges brought against them and then
forced to pay an exorbitant amount simply because
they chose to be free pending trial. Bail bond forfei-
tures are routinely imposed on acquitted persons
throughout the country, and, like the forfeiture at
issue here, are often used to fund the very courts that
impose them. This case provides the Court with an
ideal vehicle with which to address the constitutional-
ity of the bail bond forfeitures increasingly imposed by
courts around the country.
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OPINIONS BELOW

The Illinois Court of Appeals opinion is reported
at 2018 IL App (4th) 170401. (App. 1a). The Illinois
Supreme Court’s denial of leave to appeal is reported
at 108 N.E.3d 850 (table). (App. 32a).

JURISDICTION

The judgment of the Illinois Supreme Court was
entered on September 26, 2018. (App. 32a). This Court
has jurisdiction under 28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISIONS INVOLVED

The Fifth Amendment to the Constitution provides
in pertinent part that “[n]o person shall ... be deprived
of life, liberty, or property, without due process of law[.]”

The Eighth Amendment to the Constitution pro-
vides, “Excessive bail shall not be required, nor excessive

fines imposed, nor cruel and unusual punishments
inflicted.”

Section 1 of the Fourteenth Amendment to the
Constitution provides in pertinent part, “[N]or shall
any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.”
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STATEMENT OF THE CASE

Petitioner Curtis Lovelace was falsely accused of
first degree murder. App. 1a 1. Before he was charged,
Petitioner was a county prosecutor in Quincy, Illinois.
He played football for the University of Illinois and
later went to law school and became a member of the
Illinois bar. After returning home to Quincy, he was
elected to the school board and worked in the Judge
Advocate General’s Office for the Illinois National Guard.

With no genuine evidence that a crime had been
committed, much less proof of Petitioner’s guilt, the
basis for the charge was highly dubious. That the
prosecutor miscalculated was borne out by the results
of two trials. A first trial ended in mistrial after
the jury deadlocked; at a second trial, the jury
unanimously acquitted Petitioner in less than three
hours. When he was put on trial—twice—for a death
that was not even a crime, Petitioner lost everything:
his job, his family home, and all his savings.

Before Petitioner’s second trial, he moved to reduce
his bail, which the court had set at $5 million.
Petitioner submitted an affidavit establishing that he
had no income and that his debt exceeded his limited
assets. C. 99; App. 3a {8, 10. Petitioner argued that,
with the exception of the seriousness of the charged
offense, all other factors supported a reduction in bail:
evidence submitted in his first trial refuting the notion
that the decedent’s death had even been a murder was
strong enough to result in a hung jury; Petitioner had
life-long ties to the community; and his pretrial
behavior was exemplary. C. 95-96. Following an eviden-
tiary hearing, the court found Petitioner indigent, but
refused to reduce Petitioner’s bail. C. 149-50.
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Petitioner filed a second motion to reduce his bail,
which the State of Illinois did not oppose, averring
that his “committed friends and supporters (including
old friends who were also close to the deceased) believe
so strongly in [Petitioner’s] innocence and his assur-
ances to appear for trial that they are willing and able
to post the cash needed for a $3.5 million bond.” App.
3a {11, C. 152.

The court granted the motion and reduced Peti-
tioner’s bond to $3.5 million. C. 227-28. Petitioner’s
supporters immediately filed an appearance bond with
the court in the amount of $350,000 (10% of the $3.5
million) on his behalf. C. 229; App. 4a {13.

On March 10, 2017, a jury acquitted Petitioner of all
charges. App. 4a {16. After the acquittal, the court
imposed a $5,433.75 fee to cover the actual costs of
administering Petitioner’s bail, specifically, the cost
of electronic monitoring. App. 7a §27. In addition,
the court also charged a 10% bond forfeiture fee of
$35,000, under 725 ILCS 5/110-7(f), explaining that
the statutory 10% bond forfeiture allowance is “one of
the ways the clerks basically fund their office.” App. 7a
27; see also R. 1881-82 (“I have been in this business
for close to forty years. I don’t know that I have ever
seen less than 10 percent in bond fee withheld.”).

Had Petitioner not been tried in a rural county,
however, the statute would have capped his charge at
$100 instead of allowing the court to assess $35,000
for his bond forfeiture fee. 725 ILCS 5/110-7(f) (“in
counties with a population of 3,000,000 or more, in no
event shall the amount retained by the clerk as bail
bond costs exceed $1007).

Petitioner appealed, raising constitutional challenges
under the Due Process Clause, the Equal Protection
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Clause, and the Excessive Fines Clause of the Eighth
Amendment. The Illinois Appellate Court rejected these
challenges and affirmed the bond forfeiture order.
Relying on Schilb v. Kuebel, 404 U.S. 357 (1971), the
court ruled that the $35,000 bail bond forfeiture was
merely an administrative fee, not a fine or penalty
protected by the Eighth Amendment. App. 18a-19a
M954-55.

At the same time, the Illinois court also evaded this
Court’s dictates in Nelson v. Colorado, 137 S. Ct. 1249
(2017), by claiming that bail bond fees are not a direct
consequence of a conviction, and therefore are not
entitled to due process protection under Nelson. App.
19a-20a 957-60.

The Illinois Supreme Court denied leave to appeal,
leaving the lower court’s published opinion as the
State’s final adjudication of these issues. App. 32a.
This timely petition for certiorari follows.

REASONS FOR GRANTING THE PETITION

Charging an acquitted defendant $35,000, in addition
to the substantial fee imposed to cover the actual costs
of servicing his bail, is constitutionally impermissible.
Either the retention of the bail bond is a fee, in which
case it violates due process, or the $35,000 levy
constitutes an excessive fine and violates the Eighth
Amendment’s Excessive Fines Clause.

Because many jurisdictions throughout the country
join Illinois in funding the court system through draco-
nian bail bond retention statutes, these constitutional
violations present issues of national importance that
this Court must address.
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I. THIS CASE IS THE IDEAL VEHICLE FOR
ADJUDICATING THE DUE PROCESS
REQUIREMENTS FOR BAIL BOND
RETENTION STATUTES, A TIMELY ISSUE
OF VITAL NATIONAL IMPORTANCE.

A. This case provides the ideal vehicle for
recognizing the due process violations
inherent in bail bond forfeitures.

The judge in this case openly admitted that he
considered retaining huge sums from defendants’ bail
bonds—innocent, acquitted defendants—to be a neces-
sary practice in order for the Clerk of the Court to fund
its offices. And the Illinois courts are by no means an
outlier in this regard—this is a common practice in
counties throughout the country. The due process
violations resulting from this routine practice warrant
the Court’s consideration of this petition.

In Ward v. Village of Monroeville, 409 U.S. 57, 59,
62 (1972), the Court found that because the revenue
from court charges provided a substantial portion of
the municipality’s funding, the mayor’s possible “temp-
tation” to maintain a high level of contribution deprived
the petitioner of due process by denying him a “neutral
and detached judge.” The same is true of Illinois’ bond
forfeiture statute and, presumably, of most bail bond
charges levied against acquitted people elsewhere in
order to fund the local court system. In fact, in the
bond context, the judge has two places where the
temptation might overwhelm neutrality: both in set-
ting a higher bail (resulting in a higher bond forfeiture)
and in finding no circumstances that ever mitigate the
forfeiture.

Indeed, the Illinois judge below admitted that in
forty years, he had never seen a court impose less than
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the full 10% bond forfeiture and that imposing the
maximum was necessary in order to fund the clerk’s
office. R. 1881-82. The court’s financial incentive to
charge the forfeiture, notwithstanding the defendant’s
innocence or indigence, violates this Court’s long-
standing due process precepts. See Tumey v. Ohio,
273 U.S. 510, 523 (1927) (“it certainly violates the
Fourteenth Amendment and deprives a defendant in a
criminal case of due process of law to subject his
liberty or property to the judgment of a court, the
judge of which has a direct, personal, substantial
pecuniary interest in reaching a conclusion against
him in his case”).

This is the troubling norm around the country: the
built-in financial incentives for courts to protect their
own income stream create an irreconcilable conflict of
interest. See, Wayne A. Logan & Ronald F. Wright,
Mercenary Criminal Justice, 2014 U. Ill. L. Rev. 1175,
1177 (2014) (discussing increased reliance on the
income from criminal defendants to fill budget gaps,
rendering “criminal justice actors . . . mercenaries, in
effect working on commission.”); Eisha Jain, Capitalizing
on Criminal Justice, 67 Duke L. J. 1381, 1405-06 (2018)
(“fees create incentives for localities to run the criminal
justice system like a business,” particularly “when the
fees directly fund the criminal justice system”); State
Bans on Debtors’ Prisons and Criminal Justice Debt,
129 Harv. L. Rev. 1024 (2016) (“[IJncreasingly in the
wake of the Great Recession, many municipalities,
forced to operate under tight budgetary constraints,
have turned to the criminal justice system as an
untapped revenue stream.”) (footnote omitted); Neil L.
Sobol, Fighting Fines & Fees: Borrowing from Consumer
Law to Combat Criminal Justice Debt Abuses, 88 U.
Colo. L. Rev. 841, 857-58 (2017) (“Rather than increas-
ing tax rates, many municipalities sought to pass the
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costs of the criminal justice system on to defendants.
For example, in New Orleans, criminal justice debt
‘account[s] for almost two-thirds of the criminal court’s
general operating budget.”) (footnotes omitted). This
funding practice is particularly concerning when
assessments can be levied despite acquittal.

Illinois’ bail bond retention statute embodies the
due process violation found in Tumey and Ward.
Certiorari is therefore warranted.

B. The Illinois court’s ruling violates the
guarantees of the Constitution and the
precedents of this Court.

Certiorari is warranted because charging an indi-
gent, acquitted person tens of thousands of dollars to
fund the clerk’s office, over and above any actual
administrative costs incurred, violates the due process
guarantees of the Constitution and this Court’s
precedents.

This Court explained in Mathews v. Eldridge, 424
U.S. 319, 334 (1976), that due process is a “flexible”
doctrine “call[ing] for such procedural protections as
the particular situation demands.” (citing Morrissey v.
Brewer, 408 U.S. 471, 481 (1972)). To resolve whether
sufficient process has been provided, the courts must
weigh: (1) the private interest affected; (2) “the risk of
an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of
additional or substitute procedural safeguards”; and
(3) the government’s interest. Mathews, 424 U.S. at
335 (citation omitted).

In Nelson v. Colorado, 137 S. Ct. 1249 (2017), this
Court applied the Mathews factors and considered
court-ordered restitution, costs, and fees supporting
various general administrative funds imposed after
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the criminal defendants’ convictions were vacated. Id.
at 1253, 1255 and n.1-2. The Court concluded that the
costs and fees imposed on the acquitted defendants
plainly violated due process. Id. at 1257-58. The same
is true of the bond forfeiture acquitted people are
charged under Illinois’ statute.

Applying the first Mathews factor, the Nelson Court
held, “Nelson and Madden have an obvious interest in
regaining the money they paid to Colorado . . . .
Colorado may not presume a person, adjudged guilty
of no crime, nonetheless guilty enough for monetary
exactions.” Id. at 1255-56 (emphasis in original;
footnote omitted). Petitioner here, similarly, has an
obvious interest in the $35,000 paid towards his bail
bond. He is guilty of no crime, and like the defendants
in Nelson, should not be subject to monetary exactions.
Petitioner has now accrued a substantial debt, despite
being indigent and committing no wrongdoing.

With regards to the second factor, the Nelson Court
found the risk of erroneous deprivation high because
the statute at issue conditioned refunds on proof of
innocence by clear and convincing evidence, provided
no remedy for assessments tied to invalid misde-
meanor convictions, and made the cost of pursuing a
refund so high that it would be prohibitive for a low
monetary sanction. Id. at 1256-57. Likewise, in Illinois,
the deprivation risk is institutionally entrenched.
Petitioner’s $35,000 bail bond retention was not miti-
gated by his indigence or innocence. Those facts suggest
that there is no way to avoid the deprivation or that, if
there is, any respite is arbitrarily granted. Indeed, the
lower court rubber-stamped the levy, declaring, “I
have been in this business for close to forty years. I
don’t know that I have ever seen less than 10 percent
in bond fee withheld.” R. 1881-82.
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Finally, applying the third Mathews factor, the
Nelson Court held, “Colorado has no interest in
withholding from Nelson and Madden money to which
the State currently has zero claim of right.” Nelson,
137 S. Ct. at 1257. Similarly, the State of Illinois has
no claim of right on a bail bond imposed in relation to
an offense that the State prosecutors selected to
charge and that was paid because an innocent man
sought to avoid serving time in jail during the phase
of the proceedings when he was presumed innocent.

This Court explained in Nelson:

Nelson and Madden seek restoration of
funds they paid to the State, not compensation
for temporary deprivation of those funds.
Petitioners seek only their money back, not
interest on those funds for the period the
funds were in the State’s custody. Just as the
restoration of liberty on reversal of a convic-
tion is not compensation, neither is the return
of money taken by the State on account of the
conviction.

Id. at 1257. The same should be true of bail bond
retention, even though it is not taken “on account of
the conviction” and only on account of the charge
brought by the prosecutor. A person should not receive
less constitutional protection simply because he was
never convicted at all. See Schilb v. Kuebel, 404 U.S.
357, 378 (1971) (Douglas, J., dissenting) (“Imposition
of costs upon individuals who have been acquitted has
long been eschewed by our courts.”) (citing State v.
Brooks, 33 Kan. 708, 715, 7 P. 591, 596 (1885); Biester
v. State, 65 Neb. 276, 91 N.W. 416 (1902); Childers v.
Commonwealth, 171 Va. 456, 198 S.E. 487 (1938)).
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Certiorari is warranted to establish that, under
Nelson and Mathews, retention of an acquitted person’s
bail bond violates due process.

C. It is time to revisit Schilb v. Kuebel.

Almost fifty years ago, in Schilb v. Kuebel, 404 U.S.
357 (1971), this Court considered an Illinois court’s
$7.50 bail bond retention and concluded that the negli-
gible assessment taxed by Illinois’ bail bond forfeiture
statute “smacks of administrative detail and of proce-
dure and is hardly to be classified as a ‘fundamental’
right or as based upon any suspect criterion.” Id. at 365.

The dissent in Schilb, however, anticipated that
jurisdictions might use the case to trample constitu-
tional rights and fund courts on the backs of the falsely
accused. The dissent cautioned that if simply charac-
terizing the bail bond forfeiture as minor administrative
fees beneath due process protections “were the talis-
man through which a State could impose its costs upon
acquitted defendants, I could see no stopping point
and we might be left with a system in which an acquit-
tal might be nearly as ruinous to the defendant as a
conviction.” Schilb, 404 U.S. at 378-79 (Douglas, J.,
dissenting).

The dissent’s recognition that the case’s holding
could be used to justify ruinous penalties imposed on
innocent people was prescient. Fast forward almost
five decades, and the $35,000 bail bond forfeiture
imposed against Petitioner—an increase of 4,666,567%
over the amount levied in Schilb—and charged on top
of a fee to cover the costs of servicing the bail no longer
smacks of administrative detail, but instead amounts
to a substantial infringement that necessitates greater
constitutional protections. Such exorbitant charges have
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become the norm in modern bond forfeiture statutes
around the country and require this Court’s review.

Unfortunately, Schilb’s pronouncement on negligi-
ble administrative fees (in the context of an equal
protection, not a due process, challenge) has allowed
not just Illinois, but states and counties around the
country, to retain enormous sums from the bail bonds
of acquitted defendants, with some jurisdictions impos-
ing bail bond retention as high as 30% against the
falsely accused.! If forfeitures under bond retention
statutes constitute fees, it is time to clarify that Schilb
does not countenance all bail bond fees, regardless of
the amount, and to address the due process violations
that arise when unconstitutionally large fees are
assessed on acquitted defendants.?

1 See, e.g., PA R BEAVER CTY RCRP Rule 546 (county retains
30% of bail bond as administrative fee); La. Child. Code Ann. art.
825 (retention of 10% of bail bond costs as costs); Ohio Crim. R.
46 (10% bail bond fee retained by court); Tex. Crim. Pro. Art.
17.42, sec. 4(a) and 17.03(g)(3) (the court may order personal bond
fee of 3% be paid as court costs). For perspective, in a jurisdiction
like Beaver County, Pennsylvania, Petitioner would have been
charged $105,000 after his acquittal.

2 The Court should also consider revisiting Schilb’s equal
protection analysis. Under the Illinois scheme, neither defendants
who pay the full bond amount nor defendants released on their
own recognizance are subject to any additional fee. Yet the gen-
eral administrative costs of funding a clerk’s office certainly do not
stem exclusively from defendants choosing to pay 10% of a bond.

The only factor differentiating a defendant posting 10%, rather
than 100%, of a bond is ability to pay. And “while the criteria used
by judges to determine release on one’s own recognizance . . . are
obviously relevant to the recognizance decision, they are not
rationally related to the decision to impose purely administrative
costs, especially when such costs are at least as great for those
released on their own recognizance as for those required to post
bond.” Schilb, 404 U.S. at 386-87 (Stewart, J., dissenting).
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Indeed, the lack of due process for bond forfeitures
invites political gamesmanship by the states to pre-
serve the lucrative cash flow. Illinois’ statute illustrates:
it requires that bail bond forfeiture fees that “basically
fund” the clerk’s office be borne disproportionately by
the state’s rural residents. The bail bond statute
caps the fee at $100 for defendants in counties with a
population of over 3 million, while courts in rural, less
populated counties can retain 10% of the posted bail
bond, even when it amounts to an enormous sum. 725
ILCS 5/110-7(f). Thus, had Petitioner been tried in
Chicago, he could only have been charged $100; because
he lived in a less populous part of the state, he was
billed $35,000.2

This Court should grant review, and hold that the
Illinois bail bond forfeiture statute is unconstitutional.
This case offers a clean presentation of the issues:
there is no dispute of the facts below; the issues were
fully adjudicated and no further review by the state
courts below is required; and the record leaves no
ambiguity about what funds were taken or for what
purpose. This is a pressing issue that affects courts,
local budgets, and criminal defendants throughout the
nation. Certiorari is warranted.

3 This cost difference is not attributable to the difference in the
expenses related to administering bail in one county versus
another, as the actual costs are calculated and imposed separately.
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II. IF THE BAIL BOND FORFEITURES
CONSTITUTE A FINE, RATHER THAN
A FEE, THEN THEY ARE CONSTITU-
TIONALLY EXCESSIVE AS APPLIED TO
ACQUITTED PEOPLE.

The Excessive Fines Clause is properly read “as
limiting the ability of the sovereign to use its prose-
cutorial power, including the power to collect fines, for
improper ends.” Browning-Ferris Indus. of Vermont,
Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 267 (1989).
This Court has found that both criminal and civil
forfeitures are fines for the purposes of the Excessive
Penalties Clause. See Austin v. United States, 509 U.S.
602 (1993) (civil forfeitures); Alexander v. United
States, 509 U.S. 544 (1993) (criminal forfeitures). But
the Court has never expressly addressed whether bail
bond forfeitures are considered punitive.

Of course, if bail bond retention constitutes a fine
rather than a fee, the fines are incontrovertibly exces-
sive when imposed on an acquitted person, because
with an acquittal there is never any countervailing
offense justifying the penalty. See, e.g., Nelson, 137 S.
Ct. at 1256; Graham v. Florida, 560 U.S. 48, 59 (2010)
(“Embodied in the Constitution’s ban on cruel and
unusual punishments is the ‘precept of justice that
punishment for crime should be graduated and
proportioned to [the] offense.”) (quoting Weems v.
United States, 217 U.S. 349, 367 (1910)). Indeed, the
State conceded this below, instead arguing that the
bond retention was not a penalty and therefore was
unbound by the constitutional limits of the Excessive
Fines Clause.

In Timbs v. Indiana, No. 17-1091, this Court is
currently considering whether the Excessive Fines
Clause of the Eighth Amendment is incorporated
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against the States. Should the Court so find, then it
should also consider whether the Excessive Fines
Clause applies to bail bond forfeitures. Otherwise,
states will be able to manipulate nomenclature in
order to sidestep the Court’s Timbs ruling and escape
application of the Excessive Fines Clause. The Illinois
court refused to recognize the bail bond retention as a
fine, rejecting constitutional excessive penalty limita-
tions on state power. Other states will have a strong
financial incentive to follow suit in the wake of Timbs
without guidance from the Court.

There is support for considering bail bond forfei-
tures to be a fine. The amount of the bail imposed (and
thus the amount of the bail bond) bears a strong rela-
tionship to the seriousness of the offense charged,
rendering it more likely to be a fine than a fee.
725 ILCS 5/110-5(a). Indeed, it costs the same to
administer the bail for a person facing theft charges as
it does for a person facing murder charges, and any
additional costs of monitoring an accused individual
by, for example, electronic monitoring, are separately
charged. Therefore, the seriousness of the offense is a
key component to setting the bail amount, and it
follows that the bail amount—and therefore the bail
retention charged by the court, which is a percentage
of the bail bond amount—are dependent on the nature
of the offense, and thus inherently contain a punitive
element.

Given the surge of fines and fees at the state
and local level being used to fund state and local
courts, addressing this question of what constitutional
protections apply to bail bond retention is essential,
regardless of whether the bail bond forfeiture is deemed
a fee subject to due process protections or a fine limited
by the Excessive Fines Clause. See, e.g., Beth A.



16

Colgan, The Excessive Fines Clause: Challenging the
Modern Debtors’ Prison, 65 UCLA L. Rev. 2, 77 (2018)
(“In recent years, the use of economic sanctions—
statutory fines, surcharges, administrative fees, and
restitution—has exploded in courts across the country.”)
(citing Alicia Bannon et al., Brennan Ctr. for Justice,
Criminal Justice Debt: A Barrier to Reentry, 7 (2010));
Council of Econ. Advisers, Fines, Fees, and Bail, 3
(2015); Kevin R. Reitz, The Economic Rehabilitation of
Offenders: Recommendations of the Model Penal Code
(Second), 99 Minn. L. Rev. 1735, 1736-38 (2015)). As
detailed above, serious constitutional concerns arise
under either paradigm.

This Court should grant review and hold that the
Illinois bail bond forfeiture statute violates the Con-
stitution. While the instant case relates to only one
state’s statute, the problem is a national one. The
financial incentives for local governments to exact
money through bail bond forfeiture are simply too
great—this is a problem that will only worsen without
the Court’s guidance. With no factual dispute, a clear
record, and the issues squarely presented, this case
provides the ideal vehicle for addressing the constitu-
tionality questions implicated by bail bond forfeiture
statutes.



17
CONCLUSION

Petitioner respectfully asks this Court to grant
certiorari.
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IN THE APPELLATE COURT OF ILLINOIS
FOURTH DISTRICT

[Filed May 22, 2018]

No. 4-17-0401

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,
v.

CURTIS T. LOVELACE,
Defendant-Appellant.

Appeal from Circuit Court of Adams County
No. 14CF488

Honorable Robert G. Hardwick,
Judge Presiding.

OPINION

JUSTICE STEIGMANN delivered the judgment of
the court, with opinion. Presiding Justice Harris and
Justice DeArmond concurred in the judgment and
opinion.

1 In August 2014, an Adams County grand jury
indicted defendant, Curtis T. Lovelace, for first degree
murder (720 ILCS 5/9-1(a)(2) (West 2012)). Defend-
ant’s first trial ended in a mistrial because the jury
could not reach a unanimous verdict.
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2 Subsequently, the trial court reduced defendant’s
bail to $3.5 million. In June 2016, various third parties
posted a $350,000 cash bond on defendant’s behalf
to secure his release pending trial. The trial court
ordered electronic monitoring of defendant as a condi-
tion of his release.

3 In September 2016, the trial court granted defend-
ant’s motion to change venue. In March 2017, a
Sangamon County jury found defendant not guilty.
The trial court entered an order releasing defendant
from all conditions of his bond but ordered the circuit
clerk to retain the bond “pending an assessment of
applicable costs.”

4 Later in March 2017, defendant filed a motion for
return of bond in which he requested that the entire
bond should be returned less the actual costs of
electronic monitoring. In April 2017, the trial court
conducted a hearing on the amount of the bond that
should be refunded. Ultimately, the court ordered the
circuit clerk to retain $35,000, which was 10% of the
posted cash bond and which the court noted was
provided by statute (725 ILCS 5/110-7(f) (West 2016)),
and $5433.75 in electronic monitoring costs.

5 Defendant appeals, raising nonconstitutional and
constitutional challenges. For his nonconstitutional
claims, defendant argues the trial court (1) failed to
exercise its discretion under the statute or (2) abused
its discretion by considering inappropriate factors
when it ordered the retention of 10% of the posted
bond. As to his constitutional claims, defendant argues
that the 10% bail bond statute (id.) (1) is facially
unconstitutional; (2) violates due process because it
did not provide for a hearing on defendant’s ability
to pay; (3) is unconstitutional as applied to him, based
upon the Supreme Court’s holding in Nelson v.
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Colorado, 581 U.S. , 137 S. Ct. 1249 (2017), because
he was acquitted; (4) violates the equal protection
clause of the federal constitution and the uniformity
clause of the Illinois Constitution; and (5) is an exces-
sive fine in violation of the eighth amendment of the
United States Constitution and the Illinois Constitu-
tion’s proportionate penalty provision. We disagree
with all of these contentions and affirm.

6 I. BACKGROUND
7  A. The State’s Charges and the First Trial

8 In August 2014, an Adams County grand jury in-
dicted defendant on the charge of first degree murder
(720 ILCS 5/9-1(a)(2) (West 2012)). The trial court set
defendant’s bail at $5 million. Defendant was unable
to post bond and remained in custody through his first
trial, which occurred in February 2016. The jury was
unable to reach a unanimous verdict, and the court
declared a mistrial.

q9 B. Defendant’s Motion To Reduce Bail

10 Later in March 2016, defendant filed a motion to
reduce bail, stating that he had exhausted all of his
assets in defending the first trial. His motion added
that “[i]f the Court were to set a more reasonable bond,
there are friends who would post security *** suffi-
cient to ensure his release from custody and appear-
ance at trial.” In May 2016, the trial court denied his
request to reduce bail.

11 In May 2016, defendant filed a “Renewed and
Unopposed Motion to Reduce Bail,” explaining the
State did not oppose a reduction in bond to $3.5
million. Defendant’s motion stated “committed friends
and supporters *** are willing and able to post the

cash needed for a $3.5 million bond.”
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12 In June 2016, the trial court granted defendant’s
motion and reduced bail to $3.5 million. As a condition
of release, the court ordered defendant to be confined
to his home, wear an electronic monitoring device, and
pay specified fees associated with electronic monitor-
ing, with payment to come from the bond.

13 The appearance bond in the record indicates
defendant paid $350,000 as 10% bond on June 6, 2016.
However, the parties agree—and, as explained below,
the trial court found—the cash bond was in fact paid
by third parties.

14 C. Change of Venue and the Second Trial

15 In September 2016, defendant filed a motion for
change of venue. Defendant argued extensive media
coverage and his status in the community had resulted
in a tainted jury pool. The trial court granted the
motion and transferred the case to Sangamon County
for trial.

16 In March 2017, after a two-week trial, the jury
found defendant not guilty of first degree murder. The
trial court entered an order releasing defendant from
all conditions of bond but ordered the bond “to be
retained by the Adams County Circuit Clerk pending
assessment of applicable costs.”

17 D. Proceedings Related to the Return of Bond
18 1. The Trial Court’s Proposed Order

19 Approximately two weeks after the acquittal, the
court, on its own initiative, entered an order providing
as follows:

“On dJune 7[,] 2016, the Defendant had
$350,000.00 cash bond posted for him by
others, all without a bond assignment. The
Defendant has been found not guilty in
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Sangamon County after a jury trial with that
verdict coming on March 10, 2017.

The bond, after applicable fees, needs to be
returned. The Court proposes that the bond
held by the Adams County Circuit Clerk be
returned as in the proposed Order to Refund
Bonds attached as Ex. “A.”

A hearing on this matter is scheduled for:
April 19, 2017[,] at 3:00 pm at the Cass
County Courthouse, Virginia, IL.

If any interested party objects to the return
of the bond as proposed in the attached Ex “A”
they should file a written objection with the
Adams County Circuit Clerk with a copy to
Judge Bob Hardwick ***.”

A copy of the order was sent to the State, defendant,
the law firm of Beckett & Webber, and Rich Herr.

20 The proposed order noted the defendant had
bond posted for him and “Beckett & Webber
attorneys[—] Urbana, IL” paid $300,000 and Rich
Herr paid $50,000. The proposed order further stated
“[tIhe only applicable fees to be assessed against those
sums are the 10% bond fees plus the electronic
monitoring fees of $5433.75 (which have been paid).”
In the order, the court proposed the “fees/expenses”
would be shared pro rata. Accordingly, the order
allocated $30,000 of the $35,000 bail bond fee to
Beckett & Webber and $5000 to Rich Herr. In addition,
the order calculated Beckett & Webber was responsi-
ble for six-sevenths of the electronic monitoring fees
totaling $4657.50, while Rich Herr bore the remaining
$776.25. The proposed order concluded by directing
the clerk to “refund the balance of the bonds,” as
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follows: “Beckett & Weber [sic] $265,342.50[,] Rich
Herr $44,223.75.”

21 2. Defendant’s Motion

722 Defendant filed a motion in March 2017 for
return of the cash bond. In his motion, defendant
calculated the costs of hook-up and monitoring—
previously ordered to be paid out of his bond—to be
$5696.25. As such, defendant requested the court
order $344,303.75 returned to the individuals who
posted the bond on defendant’s behalf. His motion did
not contain any substantive arguments.

123 3. The Arguments of the Parties

24 In April 2017, the trial court conducted a hearing
regarding the return of the posted cash bond. The
State argued that section 110-7 of the Code of Crimi-
nal Procedure of 1963 (725 ILCS 5/110-7 (West 2016))
made clear that bond not only secures a defendant’s
presence at trial but also provides a fund from which
costs can be paid at the court’s discretion. The State
acknowledged that the cases interpreting section 110-
7(f) have held that the trial court could return more
than the statutory amount of 90% of the posted bond.
However, the State argued the proper bond fee in this
case was the 10% provided by statute, in addition to
the electronic monitoring costs.

25 Defendant argued the court should return the
full amount of the bond and order the circuit clerk to
retain only the actual electronic monitoring costs.
Defendant pointed out that his prosecution had been
“financially devastating” and “depleted his life’s
savings.” Further, he asserted that, because the jury
had found him not guilty, imposing a charge on him
created a “constitutional problem.” According to
defendant, the court’s retaining 10% of the bond would
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be “punitive” and “arbitrary” because it was being
imposed upon an innocent person. Nonetheless,
defendant admitted the court should charge some fee
but argued the fee should only be the $5433.75 in
actual costs and not $35,000 as provided by statute.

26 4. The Trial Court’s Ruling on Return of
Bond

27 The trial court first ordered the $5433.75 in elec-
tronic monitoring costs to be paid from the posted
bond. The court then examined whether the circuit
clerk should retain a 10% bail bond fee, concluded that
the circuit clerk should, and explained, as follows:

“The statute is pretty clear, the purpose is
to insure compliance with conditions of bond,
but also to help defray expenses and those are
in the case decisions that have come down.
The court does have authority to order less
than ten percent of the bond fee to be held and
as [the State] said, there is not a lot of cases
out there. There is people—there are cases
that have talked about ten percent whether it
can be withheld or not, but nothing that really
addresses this in any kind of detail. Actually,
I thought there would be more cases [that] I
could find. And I don’t know if you looked,
[defense counsel], but if you had found a lot of
cases, I know you well enough you would have
been talking to me about them. I have been in
this business for close to forty years. I don’t
know that I have ever seen less than 10
percent in bond fee withheld. That’s one of the
ways the [circuit] clerks basically fund their
office. It wasn’t the [circuit] [c]lerk’s office
that indicted Mr. Lovelace, it was the grand
jury. We have had four weeks of trial, two
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weeks in Adams County, two weeks in
Sangamon County. We have had the addi-
tional expenses of Sangamon County on a
change of venue which was on the defendant’s
motion. Turned out to be a good expense since
you got a not guilty out of that, but in any
event, I am going to order that the bond, the
$350,000 be—I am basically going to order
that the proposed order that I sent out last
month that I am going to sign that. In other
words, $5,433.75 is going to be withheld for
electronic monitoring expenses and there will
be a 10 percent bond fee of $35,000.”

28 Defendant appeals, raising nonconstitutional
and constitutional challenges. For his nonconstitu-
tional claims, Defendant argues the trial court (1)
failed to exercise its discretion under the statute or (2)
abused its discretion by considering inappropriate
factors when it ordered the retention of 10% of the
posted bond. As to his constitutional claims, defendant
argues that the 10% bail bond statute (725 ILCS
5/110-7(f) (West 2016)) (1) is facially unconstitutional,
(2) violates due process because it did not provide for
a hearing on defendant’s ability to pay; (3) is
unconstitutional as applied to him, based upon the
Supreme Court’s holding in Nelson, 581 U.S. ___, 137
S. Ct. 1249, because he was acquitted; (4) violates the
equal protection clause of the federal constitution and
the uniformity clause of the Illinois Constitution; and
(5) is an excessive fine in violation of the eighth
amendment of the United States Constitution and the
Illinois Constitution’s proportionate penalty provision.
We disagree with all of these contentions and affirm.
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129 II. ANALYSIS

80 Defendant’s arguments on appeal fall into two
categories: (1) constitutional challenges to the bail
bond statute and (2) nonconstitutional challenges.
Consistent with directions from the Illinois Supreme
Court regarding how lower courts should handle cases
in which both constitutional and nonconstitutional
claims are raised, we will first address defendant’s
nonconstitutional claims. See People v. Chairez, 2018
IL 121417, ] 13 (courts should “decide constitutional
questions only to the extent required by the issues in
the case” (internal quotational marks omitted)); see
also In re Dustyn W., 2017 IL App (4th) 170103, ] 24,
81 N.E.3d 88 (“Only if we conclude that the trial court
did not abuse its discretion by imposing the proba-
tionary condition at issue should we then consider
whether this condition violated respondent’s constitu-
tional rights.”).

31 A. The Trial Court Did Not Abuse Its Discretion

32 Defendant argues the trial court erred by
ordering the circuit clerk to retain a 10% bail bond fee.
He contends the court abdicated its discretion because
it simply ruled the way it always had for the past
40 years. Additionally, defendant asserts the court
refused to consider “the only relevant factor”—
defendant’s ability to pay—and instead considered
impermissible ones, such as defendant’s seeking a
change in venue and maintaining his innocence. Last,
defendant claims the trial court abused its discretion
by ordering the clerk to retain the 10% fee in addition
to the $5433.75 of actual expenses.

33 Section 110-7(f) “grants a trial court the
discretionary authority to return more than 90% of a
bail deposit under appropriate circumstances.” People
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v. Fox, 130 I1l. App. 3d 795, 797,475 N.E.2d 1, 2 (1985).
The abuse-of-discretion standard of review is highly
deferential. People v. Peterson, 2017 IL 120331, q 125.
A reviewing court will reverse only when “the trial
court’s decision is arbitrary, fanciful, or unreasonable
to the degree that no reasonable person would agree
with it.” (Internal quotation marks omitted.) Id. How-
ever, a trial court errs i it fails to understand it has
discretion to act or wholly fails to exercise its discre-
tion. Fox, 130 Ill App. 3d at 797; People v. Queen, 56
I1l. 2d 560, 565, 310 N.E.2d 166, 169 (1974).

34 In reaching its decision, the trial court explicitly
acknowledged its authority to order an amount less
than 10% of the posted bond be retained as costs. The
court also properly understood the purpose of the bail
bond fee when it stated it was for the purpose of
defraying the costs of administration. We agree with
the State that the court’s statement, that it “hald]
been in this business for close to forty years” and
“[didn’t] know that [it] ha[d] ever seen less than 10
percent in bond fee withheld,” was merely a personal
observation that did not affect its exercise of discre-
tion. See People v. Steppan, 105 I11. 2d 310, 323, 473
N.E.2d 1300, 1307 (1985) (“The fact that the sentenc-
ing judge added some personal observations before
imposing sentence, while not to be encouraged, is of no
consequence.”).

35 Additionally, the trial court did not act
improperly when it considered the length of the
proceedings and change in venue. The court clearly
believed having two trials in two different counties
increased the costs of administering the bail bond
system, thereby justifying retention of the 10%
amount set by statute. Although we do not necessarily
concur with the trial court’s reasoning (no evidence
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was presented at the hearing or on appeal as to what
the actual costs of administration of the bail bond
system are or what factors impact that admin-
istration), the court’s ruling was not, as defendant
suggests, a penalty for defendant’s exercising his right
to change venue and his acquittal. We conclude the
trial court did not act arbitrarily.

136 We are especially disinclined to find an abuse of
discretion in this situation in which the trial court
made clear it knew it had discretion and attempted
to set forth its reasoning for how it exercised that
discretion. We encourage trial courts to thoroughly set
forth the bases for their rulings because their doing so
is a great assistance to the reviewing courts.

37 Finally, defendant forfeited any argument that
the trial court abused its discretion by ordering the
circuit clerk to retain the 10% bail bond fee in addition
to the actual costs of electronic monitoring. Defendant
agreed with the court that electronic monitoring costs
should be paid out of the bond, as the court had previ-
ously ordered. Defendant never argued the electronic
monitoring costs should be deducted from the 10% bail
bond fee or that the trial court was limited in assessing
all costs only up to 10% of the posted bail bond.
Therefore, these arguments are forfeited. See People v.
Pendleton, 223 1l1. 2d 458, 475, 861 N.E.2d 999, 1009
(2006).

38 B. Defendant’s Constitutional Claims

39 Because the trial court did not abuse its
discretion, we need to address defendant’s arguments
that the bail bond statute is unconstitutional.
Regarding each of his constitutional claims, defendant
first argues the statute is unconstitutional on its face
and then argues in the alternative that the statute is
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unconstitutional as applied to him. Because we find
the bail bond statute constitutional as applied to
defendant, his facial challenges necessarily fail. See In
re M.A., 2015 1L 118049, | 49, 43 N.E.3d 86 (“Because
the Violent Offender Act does not violate procedural
due process as applied to M.A., it follows that the Act
also is not facially unconstitutional.”). We address
each argument in turn.

40 1. The Statutory Language at Issue

41 Defendant challenges the constitutionality of the
10% bail bond statute. 725 ILCS 5/110-7 (West 2016).
Specifically, defendant challenges subsection (f), which
states, in relevant part, the following:

“When the conditions of the bail bond have
been performed and the accused has been
discharged from all obligations in the causel,]
the clerk of the court shall return to the
accused or to the defendant’s designee by
an assignment executed at the time the bail
amount is deposited, unless the court orders
otherwise, 90% of the sum which had been
deposited and shall retain as bail bond costs
10% of the amount deposited. However, in no
event shall the amount retained by the clerk
as bail bond costs be less than $5. Notwith-
standing the foregoing, in counties with a
population of 3,000,000 or more, in no event
shall the amount retained by the clerk as bail
bond costs exceed $100.” Id. § 110-7(f).

42 In 1969, the legislature amended section 110-7(f)
by adding the phrase “unless the court orders
otherwise.” Pub. Act 76-1195, § 1 (eff. Sept. 4, 1969).
In 2015, the legislature amended section 110-7(f) to
include the final sentence quoted above. Pub. Act 99-
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412, § 5 (eff. Jan. 1, 2016) (amending 725 ILCS 5/110-
7(f)). With these exceptions, the statute is unchanged
from its original form as enacted in 1963.

M43 2. Defendant’s Ability To Pay

44 Defendant first argues the bail bond statute is
unconstitutional as applied to him because the trial
court did not hold a hearing or consider his inability
to pay the bail bond fee. According to defendant, the
Illinois Supreme Court’s holding in People v. Cook, 81
I1l. 2d 176, 407 N.E.2d 56 (1980), as well as later cases
following Cook, requires a court to hold a hearing to
consider a defendant’s ability to pay before ordering
an indigent defendant to reimburse the costs of his
prosecution. Defendant asserts he was found indigent
at a prior bail bond hearing and, therefore, the court’s
failure to hold and the statute’s failure to require a
hearing on his ability to pay violated his procedural
due process rights. We disagree.

45 In Cook, the Illinois Supreme Court examined
the constitutionality of former section 110-7(g), which
provided, “Whenever a defendant who has been
admitted to bail utilizes the services of a public
defender or other appointed counsel,” the bond may be
used to reimburse the county for the legal services.
Cook, 81 111. 2d at 180 (quoting Ill. Rev. Stat. 1979, ch.
38, { 110-7(g)). The court found the statute required
only those indigent defendants who posted bail to pay
for legal services while other indigent defendants who
received the same services did not, simply because
they were released on personal recognizance or
otherwise did not post bail. Id. at 181. The court
concluded there was no rational basis for the
distinction because the posting of bail did not per se
mean a defendant had the ability to pay. Id. at 183.
Therefore, the court held that former section 110-7(g)
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violated equal protection. Id. The court further held
that “[a] summary decision which orders reimburse-
ment without affording a hearing with opportunity to
present evidence and be heard acts to violate an
indigent defendant’s right to procedural due process.”
Id. at 186. (We note that section 110-7(g) was repealed
and replaced by section 113-3.1, which was enacted to
address the constitutional problems in Cook. See Pub.
Act 82-708 (eff. July 1, 1982); Pub. Act 83-336 (eff.
Sept. 14, 1983).)

46 Contrary to defendant’s claim that former
section 110-7(g) “is indistinguishable for constitu-
tionality purposes,” the bail bond statute does not
suffer from the problems discussed in Cook. Most
significantly, section 110-7(f) does not distinguish
between one class of indigent defendants and another.
In fact, the plain language of the statute makes clear
it does not distinguish between any defendants at all.
Instead, all defendants, wealthy or poor, found guilty
or not guilty, receiving appointed counsel or not, pay
the same 10% bail bond fee pursuant to section 110-7
when they post a bail bond. See Schilb v. Kuebel, 404
U.S. 357, 370-71 (1971).

47 Moreover, the statute and the bail bond scheme
as a whole provide sufficient due process to defend-
ants. When posting a 10% bail bond, the bond form
must “include a written notice to such person who has
provided the defendant with the money for the posting
of bail indicating that bail may be used to pay costs.”
725 ILCS 5/110-7(a) (West 2016). Section 110-7(f)
explicitly provides the clerk shall retain a 10% bail
bond fee “unless the court orders otherwise.” Id. § 110-
7(f). Courts have held this provides the trial court with
discretion to retain less than 10% as provided by stat-
ute. Fox, 130 Ill. App. 3d at 797. Further, defendants
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are permitted to petition the court to reduce bail at any
time. 725 ILCS 5/110-6 (West 2016). Accordingly, the
statute permits defendants to petition the court for
return of a different sum based on their ability to pay.
And, as other courts have recognized, ability to pay is
but one of the factors a court may consider in setting
the amount of bail in the first instance. Id. § 110-5;
Platt v. Brown, No. 16 C 3898, 2017 WL 1196921, *4
(N.D. Ill. Mar. 31, 2017); see also Payton v. County of
Carroll, 473 F.3d 845, 851-52 (7th Cir. 2007) (holding
ability to petition court for lower bail was one factor
which indicated the charging of a bail bond fee did not
violate due process). Therefore, the bail bond statute
does not violate equal protection or procedural due
process under Cook, and the trial court was not
required to consider defendant’s ability to pay when
deciding how much of defendant’s cash bail bond to
refund.

48 Even assuming due process did require such a
hearing, defendant was afforded that opportunity. In
this case, defendant successfully petitioned the trial
court to lower his bail based on his indigence and his
representations that third parties had the funds to
post bond. After the jury returned a not guilty verdict,
the court provided notice of a hearing on the issue of
the amount of the bond to be returned and invited
written submissions from any interested person.
Defendant submitted a motion for return of the bail
bond but did not raise any of the arguments he now
raises in this appeal. At the hearing, defendant was
present and had the opportunity to present evidence.
To the extent defendant claims he was denied the
opportunity to present evidence, he failed to request
an evidentiary hearing. Moreover, defendant did argue
that the case had been “financially devastating” and
“depleted his life savings.” Accordingly, defendant had
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the opportunity to and did raise the issue of his ability
to pay. Accordingly, he was not denied due process.

149 3. Retention of the Bond Fee Despite Acquittal

50 Defendant next argues section 110-7(f) is uncon-
stitutional as applied to him because he was acquitted.
In essence, defendant asserts the bail bond fee amounts
to a punishment on an acquitted person. The State
counters that the United States Supreme Court rejected
defendant’s arguments in Schilb v. Kuebel, 404 U.S.
357 (1971). However, defendant claims the United
States Supreme Court’s recent holding in Nelson, 581
U.S. __ , 137 8. Ct. 1249, essentially overruled Schilb.
We disagree and find Nelson distinguishable.

51 a. The Schilb Cases

52 Defendant’s argument has been expressly re-
jected by both the Illinois Supreme Court and the
Supreme Court of the United States. In Schilb wv.
Kuebel, 46 111. 2d 538, 264 N.E.2d 377 (1970) (Schilb
D), the plaintiffs argued section 110-7(f) violated the
equal protection and due process clauses of the federal
constitution and related provisions of the Illinois Con-
stitution. Id. at 542. Specifically, the plaintiffs claimed
the 10% bail bond fee violated equal protection
because it was only imposed when defendants posted
a 10% cash bail under section 110-7(f) but not when
they were released on recognizance or when they
posted the full amount of bail in cash or other
securities under section 110-8. Id. The plaintiffs
further contended the bail bond fee constituted an
assessment of costs against defendants found not
guilty. Id. The Illinois Supreme Court explained the
legislature enacted the bail bond scheme to return
control of the bail bond system to the courts. Id. at 543-
44. Previously, professional bail bondsmen charged
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defendants a 10% fee and pocketed the full amount
regardless of compliance, but the actual judgments on
forfeitures paid by professional bondsmen amounted
to only 1% of the bonds written. Id. at 544. Section 110-
7(f) permitted the return of 90% of the bond deposited
upon compliance, thus encouraging compliance. Id. at
546. The 10% fee (1% of the total bail) was retained as
costs of administering the 10% bail bond system. Id. at
544, 548.

53 The court found that defendants had three
methods of securing release and those who voluntarily
choose to use the 10% system “constitute[d] a separate
class under the legislative plan and purpose as already
indicated.” Id. at 548. The court stated that “we know
of no law or constitutional provision which would
preclude [criminal defendants] being required to pay a
reasonable amount for the privilege extended to those
who elect to come into this class. The requirement of a
fee to help defray the cost of administrative services in
the courts is a traditional and basic concept recognized
as valid by this court.” Id. The court further noted
the “bond costs *** are chargeable regardless of what
subsequently occurs in the prosecution of the case and
regardless of the guilt or innocence of the accused.” Id.
at 551-52. In reaching this conclusion, the court deter-
mined the bail bond fee was not a cost of prosecution
and conceded court costs could not be assessed against
an acquitted defendant. Id. at 552. However, that
concession “has no bearing whatever on bond costs
and the retention of a percentage of such costs is not
tantamount to the assessment of court costs against
a discharged defendant.” Id. Accordingly, the fee
charged in section 110-7(f) was supported by a rational
basis and did not violate equal protection or due
process. Id.
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54 Subsequently, the United States Supreme Court
granted certiorari and affirmed. Schilb v. Kuebel, 404
U.S. 357 (1971) (Schilb II). The plaintiffs made the
same arguments to that Court that (1) disparate treat-
ment depended on the method of securing release
and (2) the fee constituted a penalty on an acquitted
person. Id. at 365-66. The Court noted the statute
“smacks of administrative detail and of procedure and
is hardly to be classified as a ‘fundamental’ right or
as based upon any suspect criterion” and, thus, any
rational basis for the law would support it. Id. at 365.
The Court examined the legislative history of the bail
bond scheme and noted the purpose of the bail bond
fee was to offset the costs of administering the bail
bond system. Id. at 360-68. The Court explained that,
because “with a recognizance, there is nothing the
State holds for safekeeping, with resulting responsibil-
ity and additional paperwork,” there is a rational basis
for not charging those defendants a fee. Id. at 367.
“Further, the State’s protection against the expenses
that inevitably are incurred when bail is jumped is
greater when 100% cash or securities or real estate is
deposited or obligated than when only 10% of the bail
amount is advanced.” Id. Thus, the Court concluded
that the statute had a rational relationship to the
State’s legitimate interest in defraying the expenses of
administering the bail bond system as a whole. Id. at
367-68, 370-72.

55 Additionally, the Supreme Court explained that
the bail bond fee statute is not “a vehicle for the
imposition of costs of prosecution.” Id. at 370. Instead,
the “bail bond costs” “is what that description implies,
namely, an administrative cost imposed upon all
those, guilty and innocent alike, who seek the benefit
of § 110-7.” Id. at 370-71. The Court noted its “con-
clusion is supported by the presence of the long-
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established Illinois rule against the imposition of
costs of prosecution upon an acquittal or discharged
criminal defendant, Wells v. McCullock, 13 Ill. 606
(1852), and by the Illinois court’s own determination
[in Schilb I] that the charge under § 110-7(f) is an
administrative fee and not a cost of prosecution
imposed *** only upon the convicted defendant.” Id. at
371.

156 b. Nelson v. Colorado

57 In Nelson, the Supreme Court considered
whether “the State [is] obliged to refund fees, court
costs, and restitution exacted from the defendant
upon, and as a consequence of, the conviction” when
that conviction is invalidated by a reviewing court and
no retrial will occur. (Emphasis added.) Nelson, 581
U.S. at __, 137 S. Ct. at 1252. The petitioners in
Nelson were convicted and sentenced to pay costs, fees,
and restitution pursuant to various sentencing stat-
utes. Id. at ___, 137 S. Ct. at 1252-53. On direct appeal,
their convictions were vacated. Id. at ___, 137 S. Ct. at
1253. Petitioners sought return of the amounts paid.
Id. at , 137 S. Ct. at 1253. The only avenue for
petitioners to regain the amounts paid was pursuant
to a statute requiring them to prove by clear and
convincing evidence they were actually innocent. Id. at
_, 137 S. Ct. at 1254. The Colorado Supreme Court
found the statute offered sufficient procedure and
denied petitioners’ claims. Id. at ___, 137 S. Ct. at
1254.

58 The United States Supreme Court reversed,
finding the petitioners’ procedural due process rights
were violated pursuant to the balancing test in
Mathews v. Eldridge, 424 U.S. 319 (1976). Nelson, 581
U.S. at _ , 137 S. Ct. at 1255-58. The Court made
clear “[t]he sole legal basis for these assessments was
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the fact of [petitioners’] convictions. Absent those
convictions, Colorado would have no legal right to
exact and retain petitioners’ funds.” Id. at ___, 137 S.
Ct. at 1253. It stated “Colorado may not retain funds
taken from [petitioners] solely because of their now-
invalidated convictions ***.” (Emphasis added.) Id. at
_ , 137 S. Ct. at 1256. The Court concluded: “To
comport with due process, a State may not impose
anything more than minimal procedures on the refund
of exactions dependent upon a conviction subsequently
invalidated.” (Emphasis added.) Id. at __, 137 S. Ct. at
1258.

159 c. Analysis

60 Nelson is plainly distinguishable and has no
bearing on this case. In Nelson, the Court was
abundantly clear it was addressing the ability of a
state to retain funds from a defendant as a
consequence of a conviction. Here, the bail bond fee is
not related in any way to a defendant’s being found
guilty or not guilty. Instead, the fee is “an
administrative cost imposed upon all those, guilty and
innocent alike, who seek the benefit of § 110-7.” Schilb
II, 404 U.S. at 370-71. The purpose of the bond is to
ensure defendant’s appearance, and the bond is
returned “[w]hen the conditions of the bail bond have
been performed and the accused has been discharged
from all obligations in the cause.” 725 ILCS 5/110-7(f)
(West 2016). By the statute’s plain language, the fee is
retained as long as the defendant complies with its
terms and is discharged when the case is over. In other
words, the bail bond fee is not assessed “as a
consequence of [a] conviction” (Nelson, 581 U.S.at ___,
137 S. Ct. at 1252), and therefore, the Supreme Court’s
ruling in Nelson did not have any effect upon its
holding in Schilb.
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61 Both defendant and the State address the three-
factored test for procedural due process in Mathews.
The State urges this court to follow the reasoning of a
federal district court in Platt, 2017 WL 1196921, and
the Seventh Circuit’s subsequent affirmation in Platt
v. Brown, 872 F.3d 848 (7th Cir. 2017). Defendant
correctly points out that federal decisions are merely
persuasive authority and not binding on this court.
See Travelers Insurance Co. v. Eljer Manufacturing,
Inc., 197 111. 2d 278, 302, 757 N.E.2d 481, 496 (2001).
Further, defendant criticizes the district court’s deci-
sion because it was issued before the Supreme Court
decided Nelson. Defendant also criticizes the Seventh
Circuit’s decision because it did not refer to Nelson
or conduct the Mathews balancing test despite the
Seventh Circuit’s opinion being issued after Nelson.

62 As explained above, we need not consider
Mathews because Nelson has no application to this
case. In addition, we note that we are persuaded by
the analyses in the decisions of the federal courts in
Platt. It is of no moment that the Seventh Circuit did
not address Nelson because Nelson has no bearing on
the constitutionality of section 110-7(f).

63 We note that similar bail bond fee statutes have
been upheld by other courts. See Board of County
Commuissioners v. Farris, 342 N.E.2d 642, 645 (Ind. Ct.
App. 1976) (upholding constitutionality of 10% bail
bond fee statute); Estate of Payne v. Grant County
Court, 508 N.E.2d 1331, 1334-35 (Ind. Ct. App. 1987)
(same); Buckland v. County of Montgomery, 812
F.2d 146, 148-49 (3d Cir. 1987) (finding statute that
allowed each county to collect a “reasonable” fee for
defendants who post 10% bail constitutional when
counties retained as much as 3% of total bail amount);
Broussard v. Parish of Orleans, 318 F.3d 644, 656-



22a

57 (5th Cir. 2003) (holding statutory fee over and
above amount of bail constitutional, including under
Mathews); Enlow v. Tishomingo County, 45 F.3d 885,
889 (5th Cir. 1995) (upholding district court’s analysis
of Mississippi’s 2% bail bond fee under Mathews). See
also Payton, 473 F.3d 845 (upholding fee imposed by
sheriffs on arrestees who post bail bond at jail under
Mathews).

64 4. The Uniformity Clause and Equal
Protection

65 Defendant’s equal protection claims have two
components. First, defendant argues the bail bond
statute treats defendants who bond out under section
110-7(f) in Cook County differently than in all other
counties without a rational basis for doing so, thereby
violating the uniformity clause of the Illinois
Constitution. Second, he contends that the bail bond
statute violates the equal protection clauses of the
Illinois and United States Constitutions because it
impermissibly distinguishes between defendants who
post bond under section 110-7(f) and those who are
released on recognizance or otherwise do not post
bond. Because defendant’s challenges rest on different
premises, we address each in turn.

66 a. Uniformity Clause

67 Defendant argues the bail bond statute violates
the uniformity clause of the Illinois Constitution
because it caps the bail bond fee at $100 for defendants
in counties with a population of over 3 million, while
all other counties are permitted to retain 10% of the
posted bail bond (1% of the total bond amount).
Because defendant posted bond in Adams County, he
was required to pay a bail bond fee of $35,000, whereas
an identical defendant in Cook County would have only
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paid $100. Defendant contends there is no rational
basis for this distinction. We disagree.

68 The uniformity clause of the Illinois Constitution
provides that “[iln any law classifying the subjects or
objects of non-property taxes or fees, the classes shall
be reasonable and the subjects and objects within each
class shall be taxed uniformly.” Ill. Const. 1970, art.
IX, § 2. “A plaintiff challenging such a classification
has the burden of showing that it is arbitrary or
unreasonable; if a state of facts can be reasonably
conceived that would sustain it, the classification
must be upheld.” Geja’s Cafe v. Metropolitan Pier
& Exposition Authority, 153 Ill. 2d 239, 248, 606
N.E.2d 1212, 1216 (1992). The uniformity clause “was
intended to encompass the equal protection clause and
add to it even more limitations on government.” Id. at
247. Therefore, “[i]f a tax is constitutional under the
uniformity clause, it inherently fulfills the require-
ments of the equal protection clause.” Id.

69 The simplest explanation for the disparate treat-
ment between counties with a population of over 3 mil-
lion and those without is that the legislature believed
the bail bond system could be adequately funded in
much larger counties by other sources. We will take
judicial notice that Cook County is the only county in
this state that has a population of over 3 million, and
it is certainly reasonable to assume that Cook County
has more sources of general revenue that can be used
to administer the bail bond system. Moreover, the
legislature could have reasonably believed that a $100
fee is sufficient to fund the bail bond system in larger
counties because, presumably, many more people post
bail in those counties as opposed to smaller ones. What-
ever the reason, defendant has failed to meet his bur-
den of demonstrating the classification is unreasonable.
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70 Because we find defendant has failed under the
uniformity clause, his claim necessarily fails under the
equal protection clause. Id. Although we do not need
to, we will address defendant’s other equal protection
claims because they rest on a different set of
classifications.

71 b. Equal Protection

72 Defendant argues the reasoning in People v. Cook
with regard to former section 110-7(g) applies with
equal force to section 110-7(f). He contends the court
in Cook found that section 110-7(g) imposed unequal
treatment because the statute did not subject “indi-
gents who have been released on their own recogni-
zance or who have been unable or unwilling to post
bail” to the same potential for reimbursement as those
who had posted bond. Cook, 81 Ill. 2d at 181. Defend-
ant argues “[llikewise under 110-7(f), defendants who
were released on their own recognizance or were
unable or unwilling to post bail were not subjected to
the 110-7(f) penalty.”

73 To begin, as explained in detail below, the bail
bond fee in section 110-7(f) is not a penalty. More
importantly, however, defendant’s arguments were
directly addressed and thoroughly rejected by the
Illinois Supreme Court and United States Supreme
Court in the Schilb cases. We adopt the previous
analysis of the Schilb cases as additional reasoning in
support of our conclusion that section 110-7(f) does not
violate equal protection. Supra {J 52-55.

74 As we explained earlier, Cook and its progeny do
not apply to this case. Defendant fails to provide any
other authority to suggest that either the Illinois
Supreme Court or the United States Supreme Court
would reach a different result, much less any
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authority which would call into question the reasoning
or holdings of the Schilb cases. Indeed, other courts
that have considered similar bail bond fee statutes
since the Supreme Court’s ruling in Schilb have
upheld them. See supra | 63.

75 Most recently, the Seventh Circuit reviewed
section 110-7(f) and found it passes constitutional
muster. In Platt, in addressing the plaintiffs’ equal
protection argument, the court noted “there is no
classification to challenge; everyone within the 10%
bail bond system is treated exactly the same.” Platt,
872 F.3d at 852. The plaintiffs in Platt argued the bail
bond fee violated equal protection because defendants
with very high bail paid significantly more than
others. Id. at 851. The Seventh Circuit explained that
although charging a percentage fee necessarily meant
some defendants would pay more than others, any
difference in outcome was a disparate impact, not
disparate treatment, and therefore “is not a
permissible basis for finding a denial of equal
protection.” (Internal quotation marks omitted.) Id.

76 Further, the court concluded that the bail bond
statute was rationally related to multiple legitimate
government interests. Id. at 853. “First, the Fee
incentivizes criminal defendants to avail themselves
of the full deposit bail bond system. Under the 10%
system, the State bears 90% of the risk that a criminal
defendant might jump bail. The government main-
tains a legitimate interest in reducing its exposure
to this liability.” Id. Additionally, the flat percentage
fee is simple and easy to administer. Id. Finally, the
fee “defrays the costs of administering the bail bond
system: both the administrative costs as well as the
costs of those who jump bail.” Id. By recouping some of
its costs, the State is able to “ensure the stability of an
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affordable bond service run by the courts rather than
a for-profit entity.” Id.

77 As we earlier noted, we are persuaded by the
analysis in Platt and adopt its reasoning. The bail
bond statute does not distinguish between any class of
defendants. Instead, all defendants who opt to post
10% bond must pay the same percentage fee. Further,
any difference in treatment between defendants who
choose to post a percentage of their bail, as opposed to
posting the full amount or being released on recogni-
zance, is rationally related to the legitimate govern-
ment interest in defraying the costs of administering
the bail bond system. Schilb II, 404 U.S. at 363 n.8;
Platt, 872 F.3d at 853. Accordingly, section 110-7(f)
does not violate equal protection.

q78 5. Defendant’s Remaining Constitutional
Challenges

79 Defendant’s last constitutional argument is that
the bail bond statute is unconstitutional as applied to
him because it imposes a penalty on an acquitted
person in violation of the eighth amendment’s
excessive fines clause, as well as the excessive
penalties and proportionate penalties clauses of the
Illinois Constitution. The State responds that the
Supreme Court in Schilb found the bail bond statute
imposes a fee, rather than a fine, and therefore the
eighth amendment and proportionate penalty clauses
do not apply. Defendant counters that “decades|]
worth of nuanced Illinois court analysis on the
distinction between fines and fees” mandates a
different result. We disagree.

80 Although the Schilb cases were decided before
many of the cases relied upon by defendant in his brief,
the Schilb holdings are no less binding on this court.
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No subsequent case has called into question the
holdings or reasoning of the Schilb cases, and the text
of the statute is unchanged. Accordingly, we hold the
bail bond fee in section 110-7(f) is (1) an administra-
tive fee and (2) not a penalty; accordingly, the eighth
amendment and proportionate penalties clause do not

apply.

81 Though we need not address defendant’s claims
further, we do so to make clear the bail bond fee in
section 110-7(f) is exactly that, a fee, and the Schilb
cases are in line with Illinois’s fines and fees
jurisprudence.

182 a. Distinguishing Between a Fine and a
Fee

83 “A fee is defined as a charge that seeks to recoup
expenses incurred by the state, or to compensate the
state for some expenditure incurred in prosecuting the
defendant. [Citation.] A fine, however, is punitive in
nature and is a pecuniary punishment imposed as part
of a sentence on a person convicted of a criminal
offense.” (Internal quotation marks omitted.) People
v. Graves, 235 1ll. 2d 244, 250, 919 N.E.2d 906, 909
(2009). “[TThe most important factor is whether the
charge seeks to compensate the state for any costs
incurred as the result of prosecuting the defendant.”
Id. “This is the central characteristic which separates
a fee from a fine. A charge is a fee if and only if it is
intended to reimburse the state for some cost incurred
in defendant’s prosecution. [Citations.]” (Emphasis
in original.) People v. Jones, 223 1ll. 2d 569, 600, 861
N.E.2d 967, 986 (2006). “Other factors to consider are
whether the charge is only imposed after conviction
and to whom the payment is made.” Graves, 235 Ill. 2d
at 251. Further, the legislature’s label of a charge as a
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fee is strong, but not conclusive, evidence that the
charge is in fact a fee and not a fine. Id. at 250.

84 b. Analysis

85 Here, legislative history makes clear the bail
bond fee is for the purpose of recovering the costs of
administering the bail bond system. Schilb 11,404 U.S.
at 363 n.8 (citing Ill. Ann. Stat., ch. 38, art. 110,
Committee Comments-1963, at 273, 275-76 (art. 110
introduction), 293 (discussing section 110-7), 307
(discussing section 110-8) (Smith-Hurd 1970)); see
also 725 Ann. ILCS 5/110, Committee Comments-
1963, at 394 (Smith-Hurd 2006) (“deposit retained by
the county will offset in monetary amount the costs of
handling bail bonds *** and any loss resulting from
the occasional bail jumper”); id. § 110-7, at 437
(“deposit retained by the clerk is to cover costs of
handling bail bonds and deposits”); id. § 110-8, at 456
(“[Article 110] is designed *** to assure to the counties
in every case a reasonable amount *** to cover the cost
of time and paper-work in handling bail cases.”).
Further, the fee is not imposed after conviction but
instead after the terms of the bond have been complied
with and the defendant’s case is over. 725 ILCS 5/110-
7(f) (West 2016). Clearly, then, the bail bond fee is not
a “fine” because it is not imposed on a defendant as a
punishment in conjunction with a conviction.

86 Moreover, the bail bond fee is not intended to
reimburse the State for some cost incurred in
defendant’s prosecution because it is not related to
defendant’s prosecution at all. Schilb I, 46 Ill. 2d at
551-52; Schilb II, 404 U.S. at 370. Instead, it is a
charge imposed on those who elect to use the benefit
of posting 10% bond under section 110-7 to help defray
the costs of the bail bond system. Schilb I, 46 I1l. 2d at
551-52; Schilb II, 404 U.S. at 370. A “fee” is also
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defined as “a charge for labor or services, especially
professional services.” People v. White, 333 Ill. App. 3d
777, 781, 776 N.E.2d 836, 839 (2002) (citing Black’s
Law Dictionary 629 (7th ed. 1999)). This definition
clearly encompasses the bail bond fee at issue which is
best characterized as a charge for a particular service.

87 We find further support for this determination in
section 113-3.1 of the Code of Criminal Procedure of
1963 (725 ILCS 5/113-3.1 (West 2016)). Much like the
bail bond statute, section 113-3.1 provides the state
with a method to recoup costs associated with provid-
ing a service to defendants. See People v. Love, 177 1l1.
2d 550, 560-63, 687 N.E.2d 32, 37-38 (1997) (discuss-
ing Cook and characterizing charges under section
113-3.1 as “reimbursement for services”). Additionally,
defendants are not required to avail themselves of the
benefits of court-appointed counsel; instead, that sec-
tion applies when defendants voluntarily seek appointed
counsel. Further, trial courts have discretion to deter-
mine if assessing fees for court-appointed counsel is
appropriate and, if so, the amount. See People v. Ames,
2012 IL App (4th) 110513, 9 53-55, 65, 978 N.E.2d
1119 (setting forth procedure for trial courts to advise
defendants who state they desire counsel but have
been unable to hire private counsel of the possibility of
assessing fees for appointed counsel under section
113-3.1). Under both statutes, the amount of the fee
assessed, if any, is determined only at the conclusion
of a defendant’s case.

88 Moreover, neither statute distinguishes between
convicted and acquitted defendants. Indeed, this court
has upheld the application of section 113-3.1 to
acquitted defendants. In People v. Kelleher, defendant
was found not guilty after a bench trial, but the
trial court ordered defendant to pay $440 for court-
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appointed counsel’s services, with payment coming
from defendant’s cash bond. People v. Kelleher, 116 Il1.
App. 3d 186, 187, 452 N.E.2d 143, 144 (1983).

89 Defendant appealed, claiming section 113-3.1
violated due process because it applied to acquitted
as well as convicted defendants. The defendant in
Kelleher also contended that the statute failed to
provide notice at the time a cash bond was posted that
such bond could be used for attorney fees. Id. This
court rejected both claims and found section 113-3.1
passed constitutional muster. Id. at 191. We observed
that “[a] nonindigent, although acquitted, is ordinarily
required, without reimbursement by the State, to
pay for counsel. To require an indigent, although
acquitted, to reimburse the county, to the extent he is
able, for the expense of furnished counsel, tends to put
indigents and nonindigents who are acquitted, on the
same basis and is consistent with due process.” Id. at
189. This court relied on the United States Supreme
Court’s reasoning in Schilb to conclude that, like the
10% bail bond fee, the reimbursement of fees for
appointed counsel was not a “cost of prosecution”
because the State was not required to reimburse
defendants who hired private counsel. Id. at 189-90.

90 The court’s reasoning in Kelleher is persuasive.
Arguably, an indigent defendant who has been
acquitted received even better service from his court-
appointed counsel than a defendant who has been
convicted. Requiring an acquitted defendant to reim-
burse the State for appointed counsel is not uncon-
stitutional and does not constitute a fine or penalty.
Over the last three decades, case law recognizing
the constitutionality of section 113-3.1 has long been
settled. If defendant’s arguments that the bail bond fee
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is actually a fine had merit, then the constitutionality
of section 113-3.1 would not be settled law.

91 Defendant also contends the bail bond fee is
either a “tax or fine” because it does not reimburse the
State for any specific charge incurred and instead
relates to “general revenue.” See Crocker v. Finley,
99 I1l. 2d 444, 452, 459 N.E.2d 1346, 1350 (1984) (“a
charge having no relation to the services rendered,
assessed to provide general revenue rather than
compensation, is a tax”). Based on the bail bond
statute’s legislative history and the conclusions in the
Schilb cases, we conclude that the bail bond fee serves
both as compensation to the county for the administra-
tion of the particular defendant’s bail in each case and
as revenue for the funding of the bail bond system as
a whole. See, e.g., 725 ILCS Ann. 5/110, Committee
Comments-1963, at 394 (Smith-Hurd 2006); supra q
85.

92 Interesting though this question is, ultimately, it
makes no difference whether the bail bond fee is a “fee”
or a “tax.” Because the bail bond fee is not imposed as
a punishment or as a result of a conviction, it is not a
“fine,” and the eighth amendment and proportionate
penalties clause do not apply.

93 ITI. CONCLUSION

194 For the reasons stated, we affirm the trial court’s
judgment. As part of our judgment, we award the
State its $75 statutory assessment against defendant
as costs of this appeal. 55 ILCS 5/4-2002 (West 2016).

7195 Affirmed.
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The Exoneration Project

University of Chicago Law School

311 North Aberdeen Street, 3rd Floor, Suite E
Chicago IL 60607

First District Office

160 North LaSalle Street, 20th Floor
Chicago, IL 60601-3103
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In re: People State of Illinois, respondent, v. Curtis T.
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Court, Fourth District. 123705

The Supreme Court today DENIED the Petition for
Leave to Appeal in the above entitled cause.
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