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CIVIL PROCEDURE

Section ' :
15-6-80—STENOGRAFPHIC REPORT OR TRANSCRIPT AS EVIDENCE.

15-6-80. Stenographic report or transc

XL GENERAL PROVISIONS.
15-6-81—APPLICABILITY.

ript as evidence.

15-6-81(a). Procedure preserved.

15-6-8L(k). Omitted. .
15-6-81(c). Appeals to circuit courls. .
15-6-81(d), - Chapter incorporated into statutes.

15-6-82—TURISDICTION AND VENUE.

15-6-82. Jurisdiction.and venue.
15-6-83—RULES BY COURTS OF RECORD.

15-6-83. Rules by courts of record. T
' 15-6-84—FORMS.

15-6-84. Forms. o
15-6-85—TITLE.

{5-6-85. Title. -
{5-6-86—EFFECTIVE DATE.
15-6-86. Bffective date. . '
APPENDIX A. SPECIAL PROCEEDINGS.
APPENDIX B. CIRCUIT COURT RULES.
APPENDIX OF FORMS,

Cross References

Courts and judiciary, Supreme Court, ridemeking powers, see § 16-3-1 et seq.

~ Law Review and Journal Commentaries
Van Patten, Themes and Persuasion, 56 5.1,
L. Rev. 256 (2011).

| SCOPE OF CHAPTER—ONE FORM OF ACTION
15-6-1—SCOPE OF CHAPTER

15-6—1. Scope of Chapter

This chapter governs the procedure
Dakota in 2l suits of a civil nature, W
shall be construed to securc the just,
every action.

Source: SD RCP,
1966.

in the circuit courts of the State of South
ith the exceptions stated in § 15-6-81. It
‘speedy and inexpensive determination of

Rule 1, as adopted by Sup:. Ct. Order March 29, 1966, effective July 1,
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RULES OF PROCEDURE IN CIRCUIT COURTS §15-6-59(a)

Law Review and Journal Commentarles

Parsons, Appe[late Practice in the Scuth Da-
kota Supreme Court, 56 S.D. L. Rev, I (20[1)

15-6-59(a). Grounds for new trial

"A new trial may be granted to all or any of the partles and on all or part of
the issues for any of the following causes:

(1) Irregilarity in the proceedmgs of the court, jury, or adverse party or
any order of the court or abuse of discretion by which either parl:y was
prevented from having a fair trial; -

{2) Misconduct of the jury; and whenever any one or more of the ]urors
have been induced to assent to any general of special verdict or to a
finding on any guestion submitted to them by the court, by a resort to
the determination of chance, such mﬁoanduct may be proved by the
affidavit of any one of the jurors; ol

(3) Accident or surprise which ordmary prudence could not, have guarded
against;

(4) Newly discovered-evidence, matenal o’ the party making the applica-
tion, which he could not with reasonable dlllgence have dlscovered and
.praduced at the ‘trial;

(S) Esxcessive or madequate damages. appearmg to have bcen gweu uuder

" " thi influence of passion or prejudice; « ¢ :

(6) Insufflmency of the evidence to justify the verdlct or other dec1smn or

" that it is against law;

(7) Error of law accirring at the trlal provtded that i’ the caSe of claun

© of error,- admms:on, rejection of gvidence, or instructions” ‘o the jury or
. failure of the court to mike a finding or conclusion: ‘upon a material
issue which had not been proposed or-requested, it must be based upon

an objection, offer.of ptbof or a motion to strike. " 7 :
On a motion for a' new tnal in an action tried w1thout a jury, the ¢ourt may
open the judgment if onie has ‘been enteréd, take additional testimony, ‘dmend

findings of fact and conclusions of law or make new findings and conclusmns,
and direct the entry of a new Judgment

When the motjon be made for & cause ' iientioned in subparagraphs (I), (2)
(3), or (), it must be méde 1ipon affidavits attached to and made a part of the
motion, unless as to a cause mientioned in subparagraph (1), the mregular:ty or
abuse of discretion: is suffic1ently disclosed by the recotd to-support such
motion. When the“motion is'made under $tibparagraph (6) it shall state the
particulars wherein the ewdence is claimed tq be insufficient.

Source; SDIC 1939 & Supp 1960, §§ 33,1605, 33.1606; SD RCP, Rule 59'(2); as adopted
by Sup. Ct. Order March 29, 1966 -effective July 1, 1966; SL 1978, ch 178, §.568.

B ,‘ =. m

' Cross References

. Appellate procedure,: - - - e
Actions available'to Supreme Court on decl.smn. see § 15-26A-12.
Judgments and orders from which appeal may be taken, see & 15—26A—3
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RULES OF PROCEDURE IN CIRCUIT COUR’i‘S

include failure to memorialize part of a deci-
sion. Reaser v. Reaser, 688 N.W.2d 429, 2004
S.D. 116. Appeal And Error €= 440 :

4, Filing of order )

Trial eourt retained jurisdiction, following
former husband’s fillng of notice of appeal fram
cojirt's sua sponte vacation of portions of di-

vorce decree dealing with child ¢ustody, child

§ 15-6-60(b)

suppart, alimony, and property division, to file
previously signed order reinstating another
judge’s custody order, where act of filing was
trivial ‘or clerical matter; decision memorialized
in order at issue was made prior to filing of
notice of appeal, and omission was simple delay
in clerical act of fling such order with clerk,
Reaser v. Reaser, 688 N.W.2d 429, 2004 8.0,
116. Child Custody & 906

15-6~60(b). Relief on ground .of .mlstnkeg,.—lnnd\rertence—-Excusable ne-
glect—=Newly discovered evidence—Fraud L

On motion and ‘upon such terms as are just, the court may relieve a party or
his legal representative from. a final judgment, order, or proceeding for the

following reasons:

(1) Mistake, inadvertence, surprise, or excusable neglect;

(2) Newly discovered evidence which by due diligence could not have been
discovered in time to move for & new trial under § 15-6-59(b);" .. -

(3) Fraud (whether heretofore denominated intrinsic or extrinsic), misrep-
resentation, or other misconduct of an adverse.party; R

. (4) The judgment isvgid;

(5) The judgment has been satisfied, ,nﬁleased,. or discli;rgéci, or a bﬂor

judgment upon which it is based has been reveised or -otherwise

vacated, or it is no longer equitable that the judgment should have

", prospective application; or

(6) Any other reason jgsr.ify_iﬁg relief from-the operation of the jﬁdg‘ment.

"The motion shall-be made within & reasonable time; and for rea.sons‘ (1), (2),
and‘(3) not more than one year afier the judgment, ordér or proceeding was

entered or taken. A motion under this subdivision (b} does not affect the
finality of & judgment or suspend its operation. Section 15-6-60 does not limit
the power of z court te entertain an independent action to relieve a party from

a judgment, order, or proceeding, or to grant relief to a defendant not actually
personally notified as provided by statute or to set aside a judgment for fraud

upon the couit. "

Source: SDC 1939 & Supp 1960, § 33.0108;
Ct. Order March 29, 1966, effective July 1, 1966.

SD RCP, Rule 60 (1), us adopted by Sup.

Cross References

Publica’ti&_),z:l ‘sbn&vig:e, time allbwved after judgment for defense, see § 15-6-22. L

Quieting tax i -
Quiet tirle judgment, rellef, see § 214128,

o, relief from judgment, see § 21-42-19.

Small claims procedure, relief from judigment, see 5§ 15-39+75 and 15—39—76

Law Review and Journal Commentaries

Hinrichs, Weston v, Jones: Using State Court
Subject Matter Jariediction by Estoppel to Un-
dermine Tribal Sovereignty, 45 S.D. L. Rev. 345
(2000).

Nelsen, Jn: Re D.F.:. The South Dakota Su-
preme Court Misses an Opportunity to Bstablish
An Approprisgte Due Diligence Statidard When
Serving Notice by Publicaiion in Parentzl

629
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IVIDENCE

8

n difference
1, the whole

rpreter:

impartially
ition to any
tione which
statementa
fing] under
3 pains and

ot -object to

2016, ch 232

WITNESSES _ § 19-19-606

Research References .
ALR Library ’ Treatises and Practice Aids

Disqua.h‘ﬁctzilﬁun of judge on ground. of being a Whartor's Criming Evidence § 49:4t.

witness in the case, 22 A.L.R.3d 1198, . : Miller: Federal ,
_ Judge as a witness in a cause on trial before him, Wright & er: Federal Prac. & Proc. § 6061
157 ALR, 315,

Notes of Decistons

In general 1 . mation, where trial judge wes named as & witness

because he was state’s attorney at time-defendant’s

’ ) probation was revoked on previous eriminal viola-

1. In.general tion and trlal comt ordered neme struck from

- Naming tlal judge as witness in information information. State v. Mitehell, 1092, 491 N'W.2d

charging defendant with six counta of sscond-de- 438, denial of habeas corpus a&‘i.nned 524 NWad
gree'rape was not grounds for dismisssl of infor- 860, Indletment And Informdtion & 144.1(T)

19-19-606. Juror's competency as a witness
(a) At the trial. A juror may not testify as a witness before the other jurors. af the frial

Ifa Juror is ealled to testify, the court must give a party an opportunity to obJect outs.lde the

jury’s presence.
(b} During an inguiry into the validity of a verdict or indictment,

(1) Prohibited testimony or other evidence, During an inquiry into the validity of a
verdiet or indictment, a juror may not testify about any statement made or incident
that eceurred during the jury's dehheratwna, the effect of anything on that juror’s or
another' juror's vote; or any juror’s mental processes concerning the verdict or
indictment., The court may not receive a JIJI'OI"S affidavit or evidence of a juror’s
statement on these matbers.

(2) Exeeptions: A juror may teatify about whether-

{A) Extraneous prejudicia] informetion was improperly brought to the jury's atfen-
oy

(B) An outside influence was impropeely brought to bear on any juroer; or

(C) A mistake was miade in entering the verdict on the verdict form.

Source; SL 1979, ch 868 (Supreme Cowrt Rule T8-2, Rule 608); SDCL §§ 19-14-4, 19—14—7, 8L 2016, ch
259 (Supreme Court Rule 16-89), eff. Jan, 1, 2016 )

Law Review and Journal Cummentarles

Eng'el Note: Stats v Finney: Admiesibility of SDCL Sectlon 19-14-7, 29 &D. L Rev 144
Juror Affidavits Alleging Racial Prajudice Under {1988).

L

Library References

Criminal Law =557, C.1.8. Criminal Law §§ 1415 to 1418 :
New Trial €143, CJS. New Trial 8§ 207 to 208, 210 214 to 215,
Trial &9344, - . CJ.S, Trial §§ 921 to 926.

Witnesses =68, 73, C.J.8. Witnesses §§ 191 to 193, 197, 199

Research References

ALR Library . Eneyclopedias

Misconduct of juror jn civil case outside jury 24 Am, Jur, Proof of Facta 2d 633,

room, admissibility of juror's affidavit or testimo-

ny relatmg to, 32 ALR.3d 1356. Treafises and Practics Aids

Prejudicial Bffect of Juror Misconduet Arising Wharton's Ori & B 42,
ﬁ‘m"ln Internet Usage, see 48 ALL.R.6th 135, n's Criminl Bvidence §3 50:42, B4:4z
Propricty of Juror's Tests or Expetiments Out- )

side of Court or Jury Room, see 77 ALR.6th

251,
176
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§21-27-3
Nots 2.5

Young, 879 N.W2d 108, 2016 8D, &. Habeas
Corpus &= G911 :

8.- Summary dismissal

A court mey dismics 2 habeas corpus petition for
failure to state a claln only if it appears beyond
doubt that the petition sets forth no facts to sup-
port & claim for relief. Riley v. Young, 879 N.W.2d
108, 2016 8.1. 85. Habess Corpus & 6011

To dlsmiss an application for a writ of habeag
corpus without revelving evidencs, the application
must be unspeeifie, conelusory or speculative, set-
ting forth no facts that could support & elaim for
reliaf; the application must fail to meet a minimam

‘ _21-27-3.1. Time for application

JUDICIAL REMEDIES -

threskold. of’ plausibility, Riley v. Young, 879 '

N.W.2d 108, 2016 8.D. 89. Habeas Corpus &= 676

4, Burden of proof. o

A habeas carpus applicant has the inftial burden
of praof to establish a colorable claim for relief,
Lawrence v. Weber, 707 N.W.2d 783, 2011 3D, 19,
Habeas Corpus 4= 706.1

The applicant foi habeas corpus must satisfy the
initlal burden ‘to prove the need for relief by a
preponderance of the evidence. Lawrence v. Web-
er, 397 N.W.2d 783, 2011'8:D. 19. Habess Corpus
=i T S

Proceed_in'gs under this chapter eannot be meintained witile an appeal fram the a.pi)licant’s

convietion and sentence is pending or dwring the time within which such ‘appeal may be -

perfected,

Source: SL 1988, ch 169, § 4; SL 2012, ¢h 118, § 1.

e

Historical and Statutory Noies

8L 2012, ¢k 118, § 1, rewrote the section, which.
-read:
_*An applieation for relief under this chapter may
be filed &t any time exeept that proceedings thers-

ALR Library ‘ i

Actual Innocence Exception to Procedural Bars
in State. Post-Conviction Proceedings, see 97
AJLR.6th 263, .

under cannot be maintained while an appesl from
the applicant's conviction and aentence is pending
or during the time within which such appeal may
be perfected.”

Research References

United States Snpremé Court

Statute of Hmitations, tolling during pen-
dency ' of certlorari pétition in the Su-
preme Court seeldng review of deniel of
state poateonviction rellef, see Lawrence
v, Florida, 2007, 127 8.Ct. 1079, 548 U8,

827,166 L.Ed2d 924,

Timeliness of petition, eollateral veview, see
Wall v, Kholi, 2011, 181 5.Ct, 1278, 562
U.8, 545, 179 L.Fod.2d 252..

. Timefiness of petition, prisoner to seek re-
Tief without substantisl delay, ses Walker
. v. Mertin, 2011, 131 B.Ct. 1120, 562 U8
. 807,179 L.Ed.2d 62. ’
- Timeliness of petition, miscalenlation of toll-
ing period, sua sponte corrections by fed-
. eral court, see Day v. McDonough, 2008,
126 8.Ct. 1676, 547 11.8. 198, 164 L.Ed.2d
878, rehesring denied 127 8.Ct. 1884, 548
1.8, 1261, 167 L.BEd.2d 175,

21-27-3.2. Repealed by SL 2012, ch 118, § 2 _
Historical and Statutory Notes

The repealed section, which related to dismissal
: glt; (]i'egloayed applications, wes derived from 5L 1889,

21-27-3.3. Two-year statute of limitation :
A two-year statute of limitation applies to all applications for relief under this chapter.
“Phis Hmitation period shall run from the latest of:
(1} The date on which the judgment became final by the conclusion of divect review or
" the expiration of the time for peeking such review; o )

(2) The date on which the impediment to filing an application created by state.action in
viglation of the constitution or laws of the United Statea or of this state is removed, if
such impediment prevented the applicant from filing; ] :

90 =
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REMEDIES

v. Young, 879
Corpus &= 875

e fnitlal burden
laim for relief,
3, 2011 8.D, 10,

qust satisfy the
or relief by a
vrence v. Web-
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2 applicant’s
peal may he
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© * o seek re-
» Bee Walker
20, 562 U.8,

‘ation of toll-
tiors by fed-
nough, 2008,
164 L.Ed.2d
3t 1394, 549

3 chapter,
review or

-action in
moved, if

JUDICIAL REMEDIES

R Y

{8) The date on which the mnsﬁtnﬂonul right assdrted in the application xi}g;a. initially
recognized by the Supreme Court of the United States or the Supreme Gourt: of this

state if the right has both been new
czees on collateral review; or

(4) The date on which the factusl predicate of the claim or claims bresaﬁt_e
been discovered through the exercise of due diligence. .

Source: 31 2012, ¢h 118,§ 8.

ly recognized and is retroactively applicable to
[ -

d could have

Research References

ALR Library

" Actual Innocence Exception to Procedural Bars

in State Post-Conviction Proceedings, see 97
ALR.6th 263.

United States Supreme Court

Federal hiahend corpus,
Limitation of actions,

Claim of actnal inmocence cam overcome
statute of limitations for atate prisoner’s
Initial petition ‘for federal habess relief,
ses McQuiggin v. Perkine, 2013, 183 8.Ct.
1924, 186 L.Ed.2d 1019, Hzheas Corpus
¢={08.18 N

Fedoral appeliate courts can n exceptional

cages raise forfeited limitations defenses

Notes of Decisions

Actual innocence 1-
Dueprocess &
Retroactive application 2

* % Due process ’ . )

. To meet requirements of due process, habe

petitioner, whose conviction became final prior to
puesage of atatute establishing two-year lmitations
period for habens clalms, had an additional two
years' from effective date of statate to permit
timely filing of his habeas action. Hughbanks v.
Dooley, 887 N.W.2d 319, 2018 8.D. 76, Constitu-
tional Law &= 4489; Haheas Corpus &= 603.8

to state prisoners’ habeas peﬁﬁons, -]
Wood v, Milyard, 2012, 132 5.Cf, 1826,
182 L.Ed.2d 733, Hsheas Corpus ¢=848

Limitations period for filing federal habeas
petition atarted when perlod Tor seeldng
direct appeal in state courts expired, see
Gonzalez v. Thaler, 2012, 182 8.Ct. 641,
181 L.Ed.2d 619. et

1. Actual innocence PR
When considering 4 elaim of actubl innocence,

the habeas court must consider all’th€ evidence, *

old and new, incriminating and exculpatory, with-
out regard te whether it would necessarily be
admitted under rules of rdmissfbility that would
govern at trlal. Engesser v. Young, 856 N.W.2d
471, 2014 8D, 81, Habeas Corpus &> 462

2. Retroactive applicatioh

Action filed by habeps petitioror, whose convie-
tion hecame final prior to pessage of statute éstab-
lihing two-year limitations peridd for habeas
claims, was subject to limitations period set forth
in statute. Hughbanks v. Daoley, 887 N.W.2d 819,
2016 8.D. 76. Habeas Corpus &= 503.3

21-27-4, Counsel appeinted for indigent applicant—Counsel ‘fees—lx'\f'effective

assistance of counsel

If a person has been committed, detained, imprisoned, or restrained of lib'ertjr,- uitder any

eolor or pretense whatever, civil or eriminal, and if upon application made in good faith to'the
court or judge thereof, having jurlsdiction, for 2 writ of habeas corpus, it Is satisfactorily
shown that the person is without means to prosecute the proeeeding, the court or judge shall,
if the judge finds that such appointment is necessary to ensure a full, feir, and impartial

' proceeding, appoint counsel far the indigent person pursuant {o chapter 23A-40; Such

eotmsel. fees or expenses shall he a charge against and be pald by the county from which the
pereon wis committed, ar for which the person is held as determined by the court.. Payment
of all such fees or expenses shall be made pnly upon written order of the courf or judge
issuing the .writ. The ineffectiveness or incompetence of counsel, whether retained or
appointed, during any coltateral post-convietion proceeding is not grounds for reliéf under this
chapter, . ) . . et
Source: SL 1943, ch 126; SDC Bupp 1960, § 37.5604-1; SL 1969, ch 168; SL 1988, ch 168, § b; AL 2012,
ch 118, § 4. ’ R
91
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§ 21-27-14
Note 8-

21-27-5.1. Second or subsequent application for writ—Leave to file—Dismiss-

al

A claim presented in & second or subzequent habeas corpus app]jcé.tion under this chapter
thiat was presented in 2 prior applieation under this chapter or otherwise to the courts of this .

state by the same applicant shall be dismissed.

Before & second or subsequent application for a writ of habeas corpus may bé filed, the
applicant shall move in the eirenit court of appropriate juidediction for an order authorizing

the applicant to file the application.

The assigned judge shall enter an order denying leave to file a'second or auccégsive

application for a writ of habeas corpus unless:

(1) The applicent identifies newly diseovered avidence that, if proven and viewed ih light
of the evidenca as a whele, would be sufficient to establish by clear and convineing
evidenee thet no reasonable fact finder wonld heve found the applicant guilty of the

underlying offense; or ]

(2) The appleation raises a new rule of eonstitutional law, made retroactive to cises on
collateral review by the United States Supreme Court and the South: Dakota
Supreme Court, that was previonalyunavallable. The grant or denial of an’authori-
zation by the eirenit court to file a second or subsequent application shall*not he -

. appealable.
Source: SL 2012, ¢h 118, § &,

" . Research References

ALR Libirary .
* Actual Inaocence Exception to Procedural Bars

in State Post-Conviction Proceedings, see 97
ALR.6th 263.

Netes of Decisions

Newly dlacovered evidence 1

1, Newly discovered evidence . . _

In order to file successive petition for wrlt of
habess corpus, a defendant was required to show
only the existence of newly discovared evidence,
rather than eonstitutiona] error in sddition to new-
ly discovered evidence, where applicable statute
zave a haheas conrt authoyity to consider merits of
successiva petitions for writ of habess corpus if
defendant brought, forth: newly discovered evidence
that, if proven and considered in light of other
evidence, clearly and convineingly established that
no reasonable fact finder would have found defen-
dant guilty of underlying offense, and thare was no
statubory requirement of 4 showing of eanstitution-

21-27-14. Hearing and disposiﬁon,of cause by judge

al 'errnr.‘ E;lgesaer v, Young, 856 MNW.24 471,
2014 5.D. 81. H.?heas Corpus &= 898(3)

Defendant's newly diseoversd eviderice, if proven
and viewed in light of other evidence, eutablished
by elear and convineing aevidence thai no reason-
able juror wonld have fourd defendant gulity, and
therefore defendant was entitled to naw triel on
habeas corpus - petition following wvehicle - man-
slanghter and vehicle battery convietlon, where
newly dlscovered evidence consisted of two wit-
nesses who testiffied that a woman wae driving the
vehicle shortly before the crash, and .the only
disputs fasne et trial was whether defendmnt or a
woman in the vehicle was driving the Vehlelé at the
timé of the crash. Engesser v. Young, 866:N.W.2d

471, 2014 5.1, 81, Habeas Corpus &= 494

Notes of Decisions

2. Right to hearing

Haheas corpis. petitioner was entitled to an evi-
dentiary hearing on hig elaim that defense counsel
rendered Ineffective sssistance by allegedly failing
to adyise him of the corroboratlon rule befora he
pleaded guilty to sexual contact with a child; peti-
tioner asserted that his incriminating statements
to law enforecement officers were the only evidence

- 93

* of the criminal act, application of the corrobaration

rule could require & judgment of acquittal, and his
sllegations Wwere not unapecifie, conelusary, or
speculative, - Stelner v, Weber, 816 N.W.2d 649,
2011 8.D. 40, Habeaa Corpus &= 746

8, Presumptions and burden of praof .
The habeas petitloner bears the Initial burden of
ghowing by a preponderance of the evidence that
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§23A-27-4
Note 13

In determining whether sentence appears
grossly disproportionate, Supreme Cowrt con-
siders the condnct involved, and any relevant
past conduct, with utmost deference to the Leg-
islature and the sentencing court; if the sen-
tence appears grossly disproportionate, an in-
fra- and Inter-jurisdictional analysis shall be
conducted, State v, Dubois, 746 NW.2d 197,

2008 S.D. 15. Sentencing And Punlsh.ment Lo
1482

‘When assessing the cnnstltutione.lity of & par—
tcular senterice, Supreme Court applies the
gross disproportionality -test. State v, Dubojs,
746 N.W.2d 197, 2008 8.D, 15, Criminal Law
¢ 1134.75 .

Ounly when the sentence appears grossly dis-
proportionate will Supreme Court reviewing
Eighth Amendment challenge to sertence con-
duct an intra and inter-jurisdictional analysis.
‘Staté . Blair,r 721 N.W.2d 55, 2006 8.D, 75,
rehearmg denigd, Sentencmg And Pumshrnent
@= 1482 -

Té . assess a chaﬂenge ‘to propoitionality of
sentencing., under the Eighth Amendment, Su-
preime Court first determines whether the sen-
tence appears grossly disproportionate; to ac-
comdpllsh this, appellate court constders the
conduct involved, and any relevant past con-
duict, with utmbst defererice to’ the' !eglslature
and the sentefiding cotrt, and if thidsh circum-
. stances fail to sugoest grosg " disproportionality,

review ends, State v, Blair, 721 N.W.2d 55,
2006 S.I». 75, rehearing denied. Sentencing
Arnid Punishment ¢= 1482

tE circorstances fail io supgest gross dispro-
porﬁnnahty of sentence challenged as cruel and
unusual punishment | under Eighth Amendment,
the Supreme Court's review ends; if, on the
other hand, the sentence appears grossly dispro-
portionate, ihe Supreme Court may', in addition

‘CRIMINAL PROCEDURE

to examining other Solem factors, conduct an
intra- and inter-jurisdictional analysis to'aid its
comparison or remand to circuit court to con-
duct; such omparison befork ‘resentencing; the

sme.Court 'may also consider- otber rele-
vant: factdrs, such as effect upon sooiety of this
typt: of - offemse. " U.S.C.A, ConstAmend. 8.

State v.! 'Stah[ 619 N.w.2d'870, 2000 8.D. 154,
Criminal* Law G=' 1134,23; Crlmmal Law &

To a,ssess challenge to proportionality nf sen-
tence’ under Elghth Amendment; Supreme
Court first determines whether, sentence ap:
pears grossly disproportionate; considering cor.
duct involved, and any relevant past conduet,
with . utmost deference g the legiglature -and
sentencing court; if these circumstances fail to
suggest gross disproportionality, review ends,
but if - spnignee appears grossly dxapropurtmn-
ate,. Supreme Court may, in addition te examin.
ing other Solem factors, conduct. an inira; and
interjurisdictional analysis to'5id its. comparispil
or remand to circuit court ‘to- copduct sich
compatison before resentencing, and- Supréme
Court may alse consider other relevant factors,
such as effect iipon society of this type of ‘of
fense. - U.S.C.A. Const/Amend. 8. - State v. Milk,
407 NWZd 14, 2000 S.. 28, C,rlmmal ‘Law
&= 1134.2% 'Criminal Law & 1134,78; Crimi-
nal Law @_1181 5(8)

In’ d.ctemumng whet.hcr sentence. shccks col-
lective conscience, Supreme Court examines de-
feridant’s .general. moyal character; .mentality,
lwblts, social environment, tendencies, - age,
aversion or. inclination to commit crime; iife,

Eamlly, occupatmn, and previous “eriminal reé- -

ord.” U,§:C.A. Const.Amend, 8. State v. Hed
jum, ‘543 NWZd 760, 1996 S D 7. Crumnai
Law ¢ 1134.. 23 B .

DI
'

23A-27-4.1. Relief from judgment—Gmunds—Time of mnﬂon

Within a reasonable time but not more than one year after final ]udgmen'c a

court on motion of a defendant or upon its own motion may relieve a defendant

from final judgment if required in the interest of justice.

Tf the origina] trial

was by a court without a jury, ‘the court on motion of a defendant or upon. its
own motion, may vacate the judgment if entered, order a new trial or taks

addmonal testn:nony and direct the entry of a new judgment.

A motion under this section does not affect. the finality of a ]udgment or

suspend it operation.

If an appeal is pending, the court may grant a motion under thls section only -

upon remand of the case,

Source: SL 1987, ch 410 (Supreme Court Rule 86—36)
426
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- Section

* . CHAPTER 23A-29

H

for motion

23A-29-1. Time

‘Ri.iLﬁ'as) NEW TRIAL

_qu_new irial—Rulings thereon—Extension of time.

23A-29-2, Effect of grant of new ti4al—Evidence receivéd.

time

A motion for new trial maji
in the same manner-as provided by § 15

- .be served and filed -n_@'):t,-'-.ldter than ten

" Sonrce: SDC 1939 & Supp 1960, §§ 34.4003, 34.4004; SDCL §5 23-50-3,25-30-4; SL
ch 411 (Supreme Court Rule 86-37);

1978, ch 178, § 377; SL 15987,
(Supreme Court Rule 87-14).

sec § 23A-30-1 et seq.

Anwesr.. of judgment,
see § 15-6-39(a).

Grounds for new trlal in civil case,
New trial motion not prerequisite to
Tirne of taking appeal, see § 23A-32-15.

Parsons, Appellate Practice in the South Da-
kota Supreme Court, 56 8D, L, Rev. 1 {2011).

Criminal Law &951."
Westlaw Topl'i:;}ig._ 110.

ALR Library :
Absence of judge from: courtroom during
criminal tial up to fime of reception of
ver?liict as ground for new trial, 34 ALRZd
683, : . LR
Abuse of witness by counsel as ground for
néw trial, 4 ALR 414, .
Amendment of motion for new trial aftér expl-
ration of time for filing motion, 69 ALR3M
845, 933. . f ) :
Beliels regarding tapital punishment as dis-
qualifying juror in capial casc—pest-With-
erspoon cases, 39 ALR3d.550.
Communications between jurors and others:
as ground for new trial in criminal case, 22
ALR. 254; 34 ALR. 103; 62 ALR. 1466.
Communications between witresses and ju-
rors, prejudicial effect, in criminal case, of,
9ALRIAI2PS, . v o
_ Counsel’s appeal in criminal case to gelf-inter-
est of jurors as taxpayers, as ground for
new tiial, 33 A LR 459 .
N 635

. 23A-29-1. Time foriiiirbtton for new trlal—Rulings thereon—Extension of

be made under the same conditions specified and
-6-59(b), except that said motion shall
days after filing of the judgment.

SL 1988, ch 433

(fr_us's References

appeal, see § 23A-32-10.

I‘.aw:-_Review'_and Journal Commentarles

Librasy References
¢.1.S. Criminal Procedure and Rights of the

Accused § 1993, - ‘

Research References :

or disability prior to

Court reporter’s death
i grounds for reversal

transcribing notes as
or new trial, 537 A.L:R4th 1049, .
Court's statement that if jury makes mistake
in convicting it can be ‘corrected. by other
authorities, prejudicial effect, 5. ALR3d
975. - .
Deafness of juror as ground for impeaching
verdict, or secliring new trial or reversal on
appeeal, 38 ALR4H 1170, .- . .
Emgtional Manifestations by Victim or Fami-
ty of Victim During Criminal ‘Trial as
Ground for Reversal, New Trial, or Mistri-
al—Emotional Manifessations by. Vicim or
- Relative ag Spectator Durlng Partioular Tri-
al Phases, 98 AL.R.6th 455. .
Emotional Manifestations by Vietim. or Fami-
ly. of Victim During or. Immedlately Before
or After Own Testimony During Criminal
Trial as Ground for Reversal, New Trial; or
Mistrial, 99 ALR.6th 113,
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COMMONWEALTH of Pennsylvania,
Appellee

v,
. Mark Newton SPOTZ, Appellant,
No, 576 CAP.
Supreme Court of Pennsylvania,

Sept, 3, 2014,

Appellant’s Motions to File Posi~Sub-
mission Communications Appellant's Mao-
tion for Recusal of Chief Justice Castille
Appellant's Motion for Withdrawal of Con-
curring Opinion Commonwealth's Answer
and Motion for Sanctions.

Appellant's Withdrawal of Motion. for
Withdrawal of Concurring Opinion and
Motion for Recusal. '

Commonwealth’s Answer, including Re-
quest for a Rule to Show Cause.

Commonwealth’s Request for Leave to
Respond to Verified Statement.

Appellant’s Motion to Strike Common-
wealth's Response,

SINGLE JUSTICE OPINION
ON PGST-DECISIONAL
MOTIONS

Chief Justice CASTILLE,
I, Introduetion ~

The central ancillary motion pending
here asks that I withdraw my Conewrring
Opinion becanse I commented on the con-
duct and sgenda of appellant’s eounsel,
who are affilisted with the Philadelphia-
based Federal Community Defender’s Of-
fice {*FCDO™). T began my concurrence
by noting that the source of the FCDO'
funding for its questionable forays into
state court capital proceedings was not
clear, though it appeared that the Admin-
istrative Office of Federal Courts (herein-

9% ATLANTIC REPORTER, 3d SERIES

after “AO™) played a central role, and that
_ this federal role in state court capital Hti-

getion was implemented: without the con-
sultation or involvement. of this Court or
any other relevant Pennsylvania authority,
I noted thet: : '

The federal courts—as well as other fed-
eral authorities and -the Pennaylvania
citizenry generally (who may not even
be aware of this unusual feders] activity
in state courts)—may not ba aware of
just how global, strategie, and abusive
these forays have beécome, The federal
“judieial policy has raised issues that
ghould be known to the federal authori-
ties financing and suthorizing the incur-
gions; to Pennsylvania's Senstors and
House members; and to the taxpayers
who nltimately foot that bill. This i an
appropriate case to highlight those is-
sues.

Commonwealth v Spotz 610 Pa, 17, 18
A.3d 244, 330 (2011) (Castille, C.J., coneur-
ring, joined by MeCaffery, J). T added
that T was writing to these global -issues
involving the FCDO, in part, because the
curmulative effect of:the FCDO strategy
and agenda “has taken ‘a substantial and
unwarranted toll on.state courts.” - Id.

Consideration of the post-decisional mo-
tions n this case, and intervening develop-
ments in other capital matters involving
FCDO sppearances in state court, have
confirmed and heightened the grounded
coneern with the conduct of the FCDO in
this case, and more importantly, with its
giobal agenda in Pennsylvania capital
cases, As 1 will detail below, the inere-
mental insinuation of the FCDO into Penn-
sylvania capital cases has been remarkable
in its gtealth and pervasiveness, The
FCDO has designated itself the de faclo
State Capital Defender’s Office, involving
itself not onmly in. virtually all capital
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PCEA ! litigation, but aiso in direct capital
appeals, and even, in one Instance, as ani-
cus curige on behalf of a foreign nation,
Mexico, in gupport of & Mexican national
who murdered three people? No authori-
ty—state or federal—appointed the FCDO
to take on this statewlde role, snd no
anthority has approved the arrangement.
Peunsylvania does not have a statewlde
capita] prosecutor’s offiee; and notably, in
a groat many capital cases, the chief law
enforcement officer of the Commonwealth,
the Attorney General, echoed by county
progectitors, has taken the position that
the FCDO should not be permitted to con-
tinue in Pernsylvania capital cases without
proving its apecific federal authorization to
do g0.

In addition to comprehensively involving
itself in state capital litigation without any
suthorization, the FCDO has established
ita menopoly through means known only to
itaclf, Remarkably, when directed by thie
Court to provide simple and modest infor-
mation confirming a claim that it has not
supported its private capital case sgenda
in Pennsylvanie with improperly diverted
federal funds, the FCDO response—the
response of theee officers of the eourt, to
the Court with supervisory authority over
the practice of law in Pennsylvania-has
been refusal and the removal of cases to
federal court, ensuring yet more FCDO
delay in those capital matters.

The cireumstances and gbstructionist ef-

fect of the FCDO'’s silent. takeover of the
capltal PCRA defense functlon in Pennsyl-
vania requires that Pennsylvania resssert
control over the litigation of state capital
matters. Death penalty opponents, such
ad the FCDO, can then redirect their ef-
forts to the politieal avena, where they

1. Post Convicdon Relief Act, 42 Pa.C.5.
§ 9541 ef seq.

pelong. This Court has a responsibility
for the entire Penusylvania judicial sys-
tem, to ensure the delivery of awift, fair,
and evenhanded justice.in all cases. We
are not obliged to indulge or countenance 4
group which manipulates and abuses the
judieial process in Pennsylvania in the
hopes of achisving a global polftical result
that it has failed to sécure through the
political process, o

This restoration of proper authority will
leave & void in the short run. But, the
void is an opportunity to return capital
case advocacy to principled moorings.
The restoration will require that Penneyl-
vania authorities, including this Court, step
up and ensura the provision of the funding,
training and resources neeessary to ensure
that capital defense representation in
Penusylvania fully meets Sixth Amend-
ment standards, with competent, properly
compensated and dedicated lawyers who
act zeslously to advance the cause of their

“ cliemts, but who act ethieally as well, mind-

ful of their duties-to. fhe courts and the
justica system overall; I believe the Com-
monweslth is up tothe'challenge.

I do not in the least eriticize principled
representation of indigent capital defen-
dants; such a principled endeavor repre-
gents lawyering in the best tradition of the
bar. But, as I explain below, the FCDO
continues to pursue an agenda beyond
mere wealous representation, one which
poutinely pushes, and in frequent instanc-
es, as here, far exceeds ethical boundaries.
FCDOQ lawyers appesr in Pennsylvania
courts only as officers of this Court; econ-
sequently, they aré answerable to the
Court. So long as the organization re-
mains unauthorized to pursue its global
agenda by any Pennsxli{ania authority, and

2. See Commonwealth'v, Padilla, No, 567 CAP,
discussed infra. The Court's decision affirm-
ing the judgment of sentence in Padilla is
reported at —— Pa.’'—=, 80 A.3d 1238 (2013).
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s0 long as the FCDO refuses to be candid
with the Court abouf its authorization and
funding, it cannot be permitted to contimie
its representation of capital defendants in
Pannsylvania, absent a specific federal
court- order authorizing the specific en-
deavor In state court fn an individual case.

Before proceeding to a discussfon of the
specific Motions pending before me, and to
give a sense of the FCDO's conduet as
viewed from the perspective of other
judges not affiliated with this Court, I
begin with but two examples, In Abdul-
Soloam v, Beord, 16 F Supp.3d 420, 2014
WL 1653208 (M.D.Pa.2014), the Honorable
John E. Jones, III, of the Middle District
of Pennsylvenie, ended his nearly 200-
page memorandum denying habeas corpus
relief with the following observation:

Nesarly two decades have passed since
Officer Willis Cole was murdered, Over
nineteen years have elapsed since the
trizl that resulted in Abdul-Salaam’s
conviction. And yet this Memorandum
and the Order that follows will not end
the legal maneuvering that seeks to
overturn both his conviction and result-
ing sentence of death at the hands of a
jury of his paers.

It was not until well after the found-
ing of this nation that the federsl wiit of
habeas corpus was extended to priseners
in state custody. But lke a rolling
freight train, the use of the Great Writ
gathered speed in the ensuing decades.
It was adopted by the federal courts,
codiffed by Congress, revised, and to
gome degree limited in certain respects.
But the case at bar amply demonstrates
that there s something grievously amiss
in both our laws and jurisprudence as
they relate to federal habess practice.
Tor while we admire zealows advocacy
and deeply respect the mission and work
of the attorneys who have represented
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Abdul-Salaam in this matter, they are
at bottom gaming a system and erect-
ing roadblocks in aid of a singular
goal—keeping Abdul-Salaam from be-
ing put to death. Tha result has been
the meandering and even bizarre course
this eage has followed. Its time on our
docket has spanned nearly all of our
service a8 a federsl judge—almost
. twelve years. We have given Abdul-

Salaam every courtesy and due proeess,

perhaps even bheyond what the law af-

fords, And yet for-the family of Willis

Cole, and indeed for Abdul-Salaam and

his family as well, there has been no

closure. Rather, they have endured a

logal proceas that ia at times as inseruta-

ble as it is Incomprehensible. Moreover,
it will soon take another turn as the

Third Cirenit Court of Appeals reviews

ony determination, .

Id. at 511-12, *78 (emphasis supplied).

The PCRA trial court opinien in Com-
mansvenlth v. Eichinger, 657 CAP, which
is o matter of public record in a capital
eppes] pursued by the FCDO currvently
pending before this Court, begins as fol-
lows: ’

In this eapitel case; Appellant ... ap-

peals from an Order entered April 4,

2012, dismissing his [PCRA] petl-

tion.... If ever there were a criminal

deserving of the. death penalty it is John

Charles Bichinger. His murders of

three women and- & three-year-old girl

“were carefully plantied, executed and at-

tempts to conceal the murders were em-

ployed. There is no' doubt that Appel-
lant is guilty of these killings. There is
overwhelming evidenee of his guilt, in-
cluding mnltiple sdmiesions to police, in-
eriminating journal entrles detailing the
murders written " in  Appellant’s own
handwriting and DNA evidence.

We recognize that a1l criminal defen-
dants have the right to zealous advocacy
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at sl stages of their criminal proceed-
ings. A lawyer has a sacred dufy to
defend his or her client. Our codes of
professional responsibility additionalty
call upon lawyers to serve as guardians
of the law, to play a vital role in the
preservation of society, and to adhere to
the highest standards of ethical and
moral conduct. Simply stated, we all
are called upon to promete respect for
the law, our profession, and to do public
good, Consistent with these guiding
principles, the tactics used in this case
require the Court to speak with candor,
This case has caused me to reasonably
question where the line exists between a
zeglous defense and an agenda-driven
litigation strategy, such as the budget-
brealing resource-breaking strategy on
display in this case. Here, the cost to
the people and to the trial Cowrt was
very high. This Court had to devote
twenty two full and partial days to hear-
ings. To carry cut the daily business of
this Cowrt visiting Senlor Judges were
brought in. The District Attorney's cap-
ital litipation budget had to bave been
impasted. With seemingly unlimited ge-
cess to funding, the Federal Defender
came with two or three attorneys, and
usually two asslstants, They flew in
witnesses from around the Country.
Additionally, they raised averlapping is-
sues, issnes that weve previeusly litigat-
ed, and issues that were contrary te

3, The Motion to Withdraw Concurring Opin-
jon was signed by Michael Wiseman, Eaquire,
identifying himself as the supetvisor responsi-
ble for the administration and operation of
the FCDO's state capital litigation projects.
Attorney Wiseman represented that “hle is
fully familiar with and aware of all facts as-
serted in this Motion,” In a later pleading
discussed infra, the Chief Defender, Leigh M.
Skipper, Esquire, responded to an adminis-
trative order the Court had specifically divect-
ed to Attorney Wiseman, Private counsel

Pennsylvania Supreme Court holdings
or otherwise lacked merit.
Opinion, Carpenter, ., July 25, 2012, at 1-
2,
In Part VI, infra, 1 will address the

FCDO's gravely mié‘s_g'uided claim that their

litigation strategies, including tecties like
those displayed in this eass, Abdul-Sa-
loam, and Eichinge¥, are required ele-
ments of the capital defensa fonetion.

IL. Bacl:;g'fpund

The Court affirmed the denial of PCRA
relief in this case and. today denies reargu-
ment, Disposition of peargument was de-
layed by ancillary Motions the FCDO®
filed with the reargument petition, and
further pleadings and cireumstances ocea-
gloned by those Motiona® This Opinion
and accompunying Order dispose of the
FCDO's initial Motions, the Common-
wealth’s responsive Motions, and FCDO
Tesponses. -

A. Angillory Post-Decisional Motions
and Per Curiom Administrative
Orders |

Along with appellant’s Reargument Ap-

plication, the FCDO filed (1) a Motion for
my Recusal on Reargument, (2) a Motlon
for Withdrawal of my Conewrring Opinion,
and (3) corresponding ‘Motions for Leave
to File the Motlons ds Post-Submission
Communications, The . FCDO alao - re-
quested that I refer the primary Motions

with the law firm Pepper Hamilton LLP filed
the FCDO's final pleadings.

4. The pendency of the ancitlary motions has
not delayed the ultimate progression of appel-
lant’s case since the FCDO filed a foderal
habeas corpus petition immediately after this
Court's Opinion was issued; that petition re-
malns pending since the FCDQ moved to stay
the petition pending the outcome of appel-
fant's collateral attack wpon another one of
his homicide convictiens. See discussion in
Part VI, infra.
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to the full Court for decision, The FCDO
Motions focus solely upon ohjections to my
Coneurring Opinion, The Commonwealth
responded with an Answer and Motien for
Hanetions.

The Court as a whole entered a per
cwrim administrative Order on July 28,
2011, taking the FCDO Motions under ad-
visement pending compliance with a di-
rective contained in the Order, which was
necessary to resolve the Motions. The
Order noted that the Motion to Withdraw
Coneurring Opinion asserted as fact that 1
was “incorrect” to suggest that the FCDO
may have misused federal funds by ap-
pearing in capital PCRA proceedings. In
fact, the-F'CDO averred, it was in “full
complinnce with applicable federal admin-
istrative rules and regulations and has a
geparate source of funding to support” all
of its non-appointed litigation activities in
Pennsylvania state courts. The Order not-
‘ed that the FCDO did not “provide or cite
to those applicable rules and regulations,”
which the FCDO invoked as proof that the
Coneurring Opinion was “incorrect.” To
“praperly determine the within Motions,”
the Court ordered as follows:

Michsel Wiseman, Esquire, is hereby

divected, &3 an officer of this Court, to
file with the Office of the Prothonotary
of the Supreme Court of Pennsylvania a
verified “Statement of the FCDO’s In-
volvement in Pennsylvania State Court
Litigation of Capital Gases,” which shall
inclnde the following:
{1) an identification and explanation
of all federal authorizations and atan-
dards, including statutory and regula-
tory anthority, governing the FCDO's
conduct of capital litigation in Penn-
sylvania state courts;

. In Applications to Withdraw Appearance in
other capital cases, Attorngy Wiseman has
stated “that he “left his employ” with the
FCDO on August 26, 2011, and is engaging in
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(2) a listing of all Pennsylvania capital
defendants the FCDO is currently
repregenting, whettier as primary
counsel or through formal or informal
assistance to Pennsylvania counsel of
racord, in Pennsylvania state courts,
and whether by formal court appoint-
ment or not;
(8) an explanation of how the FCDO's
representation came abont in each
case and, if instances of representa-
tion did not arise from formal eourt
appolntinent, an accounting of the au-
thotity under which the FCDO under-
takes representation in eapital cases
in Pennsylvania state courts in which
it is net court-appointed,
Order, 7/28/11. Aftorney Wiseman was
directed to file the verified statement with-
in thirty days. Madamé Justice Todd filed
a Dissenting Statement, which was joined
by Mr. Justice Baer,

Attorney Wiseman ___‘neither complied
with the order nor-sought reconsideration
or relief from it. Instead, on August 22,
2011, the Chief Federal Defender, Leigh
M. Skipper, Esquire, entered his appear-
anee’® Attorney Skipper algo did not com-
ply with the order or seek reconsideration
ar relief, but instead filed a 8-page plead-
ing styled as “Appellant's Withdrawa " of
the FODO ancillary ‘motions (hereinafter
“Withdrawal pleading™. Attorney Skip-
per asserted, among other points, that,
#The FCDO represents capital defendants
in post-conviction proceedings in Fannsyl-
vania state courts in ofder to satisfy the
exhaustion of state remedies requirement”
of the federal habems statute, and 18
U.8.C. § 3006(A)E) “figrmits attorneys to
represent clients in ‘ancillary matters ‘ap-
propriate to the proccedings,’” The plead-

the private practice. of law. Sez Common-
weaith v, Sanchez, 605 CAP (motion filed
12/13/2012); Cominoriwealth v, Sepulveda,
553 CAP (motion filed 12/6/2012),
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ing made no reference to whether the
FCDO employed “a separate source of
funding to support” thase “ancillary” activ-
ities to exhaust federal claims, Withdraw-
al pleading, at 1-2 13. The Commonwealth
filed an Answer and requested a Rule to
Show Cause why the FCDO should not be
held in_contempt_for its non-compliance
with the July 28 Order. On October 3,
2011, the full Court entered a second ad-
ministrative order which provided, in rele-
vant part, as follows:
. Neither Attorney Wiseman nor the
FCDO sought reconsideration or a stay
of the [July 28] Order. But, neither has
the FCDO complied with the Order. In-
stead, on August 22, 2011, the Chief
Federal Defender of the FCDO, Leigh
M, Bkipper, Esquire, entered his ap-
pearance and concomitantly filed the in-
stant pleading, styled as a “Withdrawal”
of the two FCDO Mations the Court had
taken under advisement and already act-
ed wpon. The Chief Federal Defender
asserts that the Order “callfed] for an
office-wide response” and thus he was
responding to the Order with this plead-
ing. Notwithstanding the “Withdrawal”
styling, the pleading disputes the propri-
aty of the per curiom Order, contains
other argument, and requests action by
the Court in the form of vacating our
July 28 Order as moot.

The Commonweslth has respundad to
the “Withdrawal” pleading by request-
ing the Court to issue a Rule to Show
Cause upon the FCDO to explain why

presently it should not be held in_gon;

tempt for its nomcompliance with our
prior Order. The Gommonweslth notes,
inter alia, that the primary stated rea-
gon for the “Withdrawel" is to enable
Appellant ta secare relief from his con-
viction in this Court so as to immodiate-
Iy proceed with federal hobeas corpus
proceadings; however, the Common-
wealth further notes, over two months

before filing the instant pleading, the
FCDO hed slready filed a 392-page he-
beas corpus petition in federal distriet
court on Appellant’s behalf, Reapond-
ing to the argument included in the
“Withdrawal,” the Commonwenlth also
notes that the authority the FCDO cites
to support its activities in Pennaylvania
gtate capital matters, such as this one, in
fact does not author:m its activities; in-
deed, existing statutory and decisional
autharity, ineluding’ suthority from the
U.8. Supreme Court; indicates that the
FCD('s state-court activities are not au-
thorized. The | Commonwealth adds
that, [“ilt is 1mms.ter1al whether counsel
deems withdrawsl to be appropriate,” as
that decigion is for the Court. More-
over, the Commonwenlth notes- that its
Motion for Sanctions, which was occa-
sioned by the FCDO's prier two Mo-
tions, remaing pending and under ad-
visement, and the Commonwealth is not
withdrawing that Motion; for that rea-
son alone, the matter cannot be deemed
moot even if the FCDO were authorized
to unilaterally withdraw its pending Mo-
tions rather than respﬂnd to the Court'’s
Qrder.

- Upon consideration of the instant plead-

ings, it is hereby ORDERED that:

(1) The FCDO's "W1thdrawal” is con-
struad hy this Cotirt 25 an Application
for Relief seeking: Leave to Withdraw
the FCDO's puor Motmns, and the
Application so cdns{:rued is taken un-
der advisement.” _ '

(2) Chief Federal Defender Leigh M.
Skipper, Esquire, i hereby directed,
ag on officer of this Court, to file the
verified Statement outlined in this
Court’s July 28, 2011 Order.

(3) In light of Attorney Sldpper’s cita-
tion to 18 U.8.C. § 3006A(c) In sup-
port of his claim that the FCDO's
repregentation of Pennsylvania capital
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defendants in state post-convietion
proceedings i lawful, Attorney Skip-
per is also directed to produce a copy
of the federal court order appointing
the FCDO to represent Appellant, to
which the FCDO' activitles in Penn-
gylvania state court in this case ave
ﬂa'nciuax,y'"
(4) The verified Statement and fader-
at court order of appointment shall ba
filad within ten days of the date of this
Order, No tangential pleadings from
the FCDO are to be accepted by the
Prothonotary in advance of the filing
of the verified Statement.
(6) The Commonweslth's request for
a Rule to Show Cause why the FCDC
should not be held in gontempt for its
non-complanee with our July 28, 2011
Order is taken under advisement. At-
torney Skipper shall file a responge to
the Commonwealth’s request for a
Rule to Show Cause within ten days of
the filing of the verified Statement.
Order, 10/3/11, Justice Baer filed a Dis-
senting Statement, which was joined by
Justice Todd.

B. FCDO Response and Subssgquent
FPleadings
Thereafter, Attorney Sldpper filed a
"Verified Statement in Response to the
Court’s Qrder of October 3, 2011”7 as well
as a “Response” to the Commonwealth's
Raquest for a Rule to Show Cause why the
FCDO should not be held in contempt,

1. Verified Siatement

The Verified Statement first addresses
the authority -of the FCDO to appeear in
capital eases in state court. Contrary to
the FCDO claim in the Withdrawal plead-
ing, Attorney Skipper no longer verifies
that the FCDOQ's activities in state court
are sathorized by federal law as activities
ancillary to the federal habeas corpua ex-
haustion requirement. Instead, Attorney
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Skipper eoncedes that the FCDO is au-
thorized to represent -state and federal
death row inmates in federal court only
pursuant to 18 U.S.C. § 3599(a)(2), which
governs litigation of federal habeas corpus
petitions filed under 28 U.B.C. § 2264
{state prisoners) and §°2256 (federal pris-
oners). Altorney Skipper next notes the
federsl habeas requirement that state pris-
oners fairly exhanst their federal claims in
state court before pursuing them in federal
court, Attorney Skipper states that 18
U.8.C. $§ 3006A and 3599 empower feder-

“a) courts to authorize' appointed federal

habeas counsel to represent capital defen-
dants in state court. Attorney Skipper
quotes Section 3599, which states that ap-
pointed foderal habeas counsel shall repre-
gent the defendant at “every subsequent
stage of available judieial proceadings.”
Id § 350%(e). The key statutory qualifier
is that the activity: be “subsequent” to
faderal habeas review, and indeed, after
quoting Section 3598(e), Attorney Skipper
cites Hurbisons » Bell 1556 1.8, 180, 129
8,Ct. 1451, 173 L.Ed.2d 34T (2009), which
held that Section 8698 authorizes’ appoint-
ed federal hobeas cdolinsel fo represent
state capital defendants in post-federal ha-
beas state clemeney Yeview, Attorney
Skipper notes that, in the course of its
clemency discussion, the Harbison Court
added a footnate observing that federal
courts may determine, on a case by case
basis, that “it is appropriate for federal
counsel to exhaust a claim in the eourse of
ker federal representation” Id. at 1489 n,
7. Attorney Skipper ‘cri“t;es no federal au-
thority for the proposition conveyed in the
Withdrawal pleading, ., that federal ka-
becs counsel is authorized, by virtue of
that appointment, to proceed to PCRA liti-
gation and comprehensively exhaust claima
in state court before pursuing federal k-
beas relief,
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Attorney Skipper then adverts fo—hut
does not provide—a “policy statement” of
“the Judicial Conference Commitfee on
Defender Services” predating Havbison by
moare than a decade which, he says, would
approve of federal defender organizationa
exhausting state remedies for federal
claims, "where authorized by the presiding
federsl judge” Attorney Skipper does not
identify the authority under which this
Committee operated, its composition, or
whether the Committee’s opinion had, er
now has, actual force and effect; nor does
he state whether the policy statement com-
prises the “applicable federal administra-
tive rules and regulations™ to which Attor-
ney Wiseman referred when he declared
that the FCDO was in “full complianee”
and that I was Incorvect to suggest other-
wise,

Turning to the other statutory provision
tnveked to support the FCDO's state eourt
capital activities, Attorney Skipper notes
that 18 U.S.C. § 8006(c) authorizes ap-
pointed federsl capital hebems counsel to
represent capital clients in state court mat-
ters “ancillary” to federal kobeas proceed-
ings—but again, only when specifically av-
thorized to do se by the federal judge
presiding over an active habeas petition.

Attornay Skipper then argues that the
restrictions in tha federal statutory con-
atruct do not spply when the FCDO s
“psing nom-grant [federal grant] funds” to
finance its activities. Attormey Skipper
gtates that nothing in federal legislation or
AQ ‘“policies” prohibits FCDQ lawyers
from appearing as private lawyers in state
court, 80 long as federal grant money does
not finance that FCDO agenda. Attorney
Bkipper does not addvess whether the
FCDO discloses to Pennsylvania courts
when it i3 acting puranant to the FCDO's
private budget and agenda, rather than as
counsel approved for a limited purpose by

& federal judge, supported by feders] tax-
payer funds,

Further explaining the supposed pub-
lie/private hybrid status of the FCDO, At-
torney Skipper says the FCDO receives
private contributions and grants to engage
in non-gppointed activities through its
“Pannsylvania Capital Representation Pro-
ject” Attorney Skipper states that the
AO is aware of the FCDO's "nonfederal
fund" activities, Attorney Skipper af-
taches mo supporting documentation, nor
does he provide an explanation of the man-
ner in which the FCDO'S state court activ-
ity in this case—including the commitment

of six FCDO lawyers :and numerous ex-

perts and investigatora below, and prepa-
ration of the_sbnsive brief filed on ap-
peal-—was funded.” In- addition, he does
not suggest the amount-of private funding
gvailable to support the FCDO'%s private
capital agends in state capital proceedings.
And, he does not explain the mechanics of
the hybrid operation: ég., are FCDQ staff
salaried or do they bill (publicly and pri-
vately) by the hour; are benefits such as
health care, pensions, and leave time allo-

_eated between public and private funding,

etc. Nor, again, does Attorney Sldpper
assert that the construct he describes vep-
resents the “applicable federal administra-
tive rules and regulations” Attorney Wise-
man referred to in asserting the FCDO's
full compliance, ;

Attorney Skipper next states that the
FCDO appears in stabe court eapital pro-
ceedings under a “rangs of circumstances.”
In some cases, he sgys, a federal court hes
authorized the activity; no examples or
coplea of such federal court orders are
provided, In other’ vases, he says, the
FCDO is appointed by a federal court for
federal habens purposes and then deter-
mines to use nenfederal funds to appear
privately in state’ court to exhaust state
court remedies in advance of federal re-
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view, In other cases, he says, the FCDO

makes cost-allocations between private and .

federal taxpeyer funding. Attorney Skip-
per further declares that in some cases,
the FCDO—using exclusively nonfederal
funds—appears in state court to “protect”
the rights of Pennsylvania capital prison-
ers who, In jts opinien, are lkely to be
entitled to FCDOQ representation if the
case ever proceeded to federal habeas re-
view. Attorney Skipper adds that, in some
inatances, the FCDO has heen appointed
to represent eapital PCRA petitioners in
‘gtate court; he does not state under what
authority such appointments were secured;
in any event, these activities likewise must
fall under the FCDO's private agenda,
since it would be inappropriate to use fed-
eral funds for the endeavor,

Following this summary, Attorney Skdp-
per represents that “[tlhe FCDO believes
we have properly entered appearances” in
the PCRA cages he lists in an accompany-
ing summary of then-open Penngylvania
capital cases in which the FCDO was in-
volved. Moving from the question of entry
of appearances to the usa of federal funds,
Attorney Skipper continues that the
FCDO, in conjunction with the AQ, “takes
steps to ensure that the costs of litigation
are properly allocated between federal and
other funding sources” and, he declaves, as
of the time of the Verified Statement at
least, “such aliocations are proper.” No
~ definition of what are deemed to be “costa
of litigation” is offered. Nor is any docn-
mentation offeved in support of this aver-
ment, o that its accuracy may be meas-
ured heve, in the context of the FCDO’s
allegation that my Concurring Opinlon
must be withdrawn because, inter alin, it
“ineorrectly” suggested that the FCDO
migused federal funds to support its pri-
vato state court capital agenda.

Notably, however, Attorney Skipper
states that, to discharge his ethical duties,
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he now “corrects” Attorney Wiseman's ab-
solutist, assertion of “the FCDO's “full
campliance with applicable federal admin-
istrative rulea and regulations,” Attorney
Skipper explaine that internal reviews of
cases “have discloséd situations in the past
in which prior allocations of costs were not
in full compliance with.administrative rules
and regulations” Attorney Slkipper does
not identify these cases where the FCDO
violated federal funding restrictions, as
measured by the “administrative rales and
regulations” he does not provide and with-
in a system of cost allopation that is net
deseribed; nor does he explain how perva-
give and longstanding the viclations were

“or whether the extraordinary commitment

of resources in this case represented one
such viclation.

Attorney Skipper next advises that the
FCDO, slong with the AO, is “taking fur-
ther measures and adding edditional
safeguards” to ensure compliance with
the undisclosed federal rules and regula-
tions. No specifics or: supporting doecu-
mentation are offered to permit am as-
sessment of the FCDO%s prior claim of
“fyll complisnce,” its current position that
it was formerly non-cornpliant, but now is
compliant, or its sssurance that “new
maasures” will prevent .a continuation or
recurrence of the prior violations. Nor,
significantly, ave -any.specifies provided
that would offer the-Court any assurance
that, in permitting the FCDO to litigate
in Penusylvania coutts where it has not
been specifically anthorized hy federal
court order, Pennsylvania courts are not
facilitating a continuing, improper diver-
gion of federal tmxpayer money to sup-
port the FCDO's private capital case
sgenda. In this regerd, it is notable that
the FCDO never indicates in its entries
of appeerance and its pleadings in Penn-
sylvania courts whether it is appearing in
its capacity as purely-privately-funded
counsel, or in its capacity as the federal-
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ly-financed “federal defender,” The
FCDO affiliation by which FCDO law-
yers routinely identify themselves gives
the impression that the organization’s ap-
pearances in state court are sanctioned
and supported by the federal govern-
ment. :

Thae Verified Statement next addresses
this Court's directive to identify the Penn-
sylvania capital defendants the FCDO was
then representing or assisting, whether
the involvement was by court appointment,
and how and under what anthority the
FCDO was invalved if not by court ap-
pointment. Attorney Skipper firat seams
to suggest that Congress's restrictions on
appeinted federal habens counsel’s appear-
ances in state courf does not prevent the
FCDO from diverting federal funds to in-
vestigate prospective federal claims and
provide the firuit of that Tabor to “clients”
who may then present the claims in state
court. Parenthetically, this is a strange
assertion given Attorney Skipiper’s prior
averments. Under Attorney Skipper's
own account, federal funds may only be
employed in atate court with specific feder-
al court authorization. Moreover, the
FCDO has no “client” for purposes of fed-
eral grant expenditures except when it hag
been appointed to actively pursue federal
habeas corpus relief, which can enly oceur
after the defondant’s state court remedies
have been exhauated: that is the statutory
sine gue non for court-authorized “ancil-
Tary” or “subsequent” state court litigation.
Attorney Skipper identifies no statute that
permits the diversion of federal tax dollars
for mdvance shadow activity in support of &
non-client's state court capital pieadings.
To the extent the FCDO continues to use
faderal funding for this sort of activity, the
“further messures” and “additional safe-
guards” Attorney Skipper adverts to do
not address the problem,

Attorney Skipper aiso provides 2 chart
with a list of cases—cases in addition to
the untold number of “fruits of its labor”
cases-in which the FCDO was then pravid-
ing representation .in’ Pennsylvenia state
courts to capital defendants, or was con-
sulting with lawyers actuslly appointed or
retained for the purpese. The chart also
lists whether the FCDO was appointed
and by what court, and if not, how the
FCDO became invelved,

The chart is a remarkable snapshot of
just how thoroughly the FCDO has in-
volved itself in Pennsylvania atate capitel
litigation. According to the chart, FCDO
lawyers were then actively providing rep-
resentation in Pennsylvania state court liti-
gation in 108 relevant cases, 97 of which
were capital (From other notations, it
appears that the 11 noneapital matters in-
volve defendants who have or had separate
capital convietions;” presumably, the litiga-
tion was pursued in the hope of generating
collateral grounds -to--attack the capital
convietions.) i

As o preliminary sside, the increasing
frequency with which this Court has seen
FCDO involvement 'in Pennsylvania state
court capital matters of course was already
suspicious, Moreover, it became difficult
to ignore the FCDO's abusive litigation
tactles in individisal cases. Ses Spotz 18

AS3d at 340-42, 34445, 348 (Castille, C.J.

coneurring, joined by MeCatfery, J.) (dis-
cussing, inter atia, Commonwealth v. Ab-
dul-Salaqm, 606 Pa, 214, 996 A2d 482
(2010); Commonweaith v. Bracey, 604 Pa.
459, 686 A.2d 128 (2009); and Common-
weolth v. Banks, Nos. 461, 505 and 578
CAP (series of per curigm orders in re-
sponse to FCDO delays and obstruction)).
But, I admit that I'had lttle ides just how
pervasive the FODO presence, and the
consequent, potentlst for its Jitigation abus-

g, had become. It is starkly apparent,

from the FCDO's. cha.rt and my own re-
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view of Pennsylvania capital cases, that a
- group of federally-financed “private” law-
yers has managed to insinuate themselves
Into virtually every Pennsylvania capital
case where they can manage the intrusion.
Indeed, the FCDO has proven adept at
inserting itself into cases even where the
defendant has made clear that he does not
want FCDOQ assistance, or to further the
FCDO agenda, And, as my diseussion be-
low demonstrates, the FCDO's effective
self-appointment as & sort of statewide de-
fender in eapital PCRA matters has been
achieved without the Input, much less the
approval, of any relevant Pennsylvania au-

thority. The propriety of the unapproved’

ervangement is beyond dubious, given the
FCDO's demonstrated obstructionist pri-
vate agenda,

The FCDO chart identifies 28 cases

from the complement of 108 where FCDO
involvement resulted from simply entering
ita appearance, without appointment or an-
thorization by any court, state or federal.s
To be lawful, the FCDO's activity in all 28
of these cases must be supported solely by
nonfederal funds.

The FCDO chart lists another 68
cases—including this one—as instances

where jts involvament is by “entry of ap-’

pearance and appointed by federal eourt." 7
Attorney Sldpper does not explain the con-
junetive notation. Ha zlso does not identi-
fy which—if any—of these federal court
appointments authorized the FCDO to use
federal grant funds to Ltigate PCRA peti-
tions in state court. The specifics of the

6. In 3 of these 28 cases, the FCDO states that
it was appointed by the federal court in ar
unrelated noncapits! case,

7. The FCDO Identifies 7 additional cases
where it was appointed by a Pennsylvania
trial court, including one as standby counsel,
In 3 of the 7 cases, the FCDQ states that it
was also appointed by a federal court; in =
fourth case, the FCDO states that [t was ap-
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appointment arders, and the federal habe-
as status of the cases, would determine
whether the activity was authorized and
whether federal grant money properly
may be employed,

Attorney Skipper does not specifically
address whether the FCDO's pursuit of
appellant’s PCRA petition and appeal was
gupported exclusively by.nonfederal funds.
FCDO attorneys here identified them-
selves exclusively. by reference to the
FCDO; no suggestion was made that they
were appearing in. a:private “volunteer”
capacity, for example, 4s part of the Phila-
delphia, Defender Association’s “Capital
Representation Projec » As explained
in my Coneurring Opinion, the FCDO’s
commitment of vesgiwees in thizs case was
vast, including the deployment of half a
dozen FCDO lawyers, numerous experts,
investigators, paralegals, efe. in the PCRA
court. That commitment of respureas was
followed by the FCDO's lengthy and abu- -

_Bive brieof in this Court, which was filed
only after signifieant delays occasioned by
multiple extension requests detailing the
enormity of the FCDO's task, and only
after flouting this Court’s briefing rules.

Notably, in the extension requests,
FCDO Attorney Robert Dunham, Esquive,
also made reference fo his other capital
case responsibilities as sn FCDO lawyer,
drawing no distinetion” between court-at-
thorized litigation and appeasanees pursu-
ant to the FCDOQ's- private agenda.
Among the responsibilities related was At-
torney Dunham's preparation of an amicus

polnted as counsel for-i-next friend. Respect-
ing the 3 cases where-the FCDO says there
was a concurrent fedéral court appointment,
presumably the federal court did not unlaw-
fully appoint the FCDO- to pursue an initial
PCRA petition In advance of habeas review,
See discussion infra. Thus, in all seven of
these cases as well, the FCDO cannot divert
federal funds to pursue its private agenda,
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eurige brief on behalf of the Government
of Mexico in support of 2 Pennsylvania
capital defendant. See Commonwealth v.
Padilln, 567 CAP, later decision reported

at — Pa. ——, 80 A.3d 1238 (2013), cevt,
dended, — U8, —, 134 8.Ct. 2725, —
LEd2d —— (2014). FPresumably, the

FCD('s provieion of lawyering services on
behalf of foreign nations to support their
citizens who commit eapital murders in
Pennsylvania is supported by ils private
funding stream or by the Mexican govern-
ment. Alse, presumably, the AO was
aware of and approved of this “nonfederal
fund” activity, which cansed delays in oth-
er Pennsylvania eapital cases the FCDO
pursued strictly as part of its private agen-
da.

Notably, the Pedille case i not listed on
Attorney Sldpper's chart of cases where
the FCDO was involved. That I8 because,
not coincidentally, Attorney Dunham with-
drew his appearance in Padilla the very
day before Attorney Skipper filed the Ver-
ifisd Statement. Attorney Dunham’s
proecipe in Padille simply stated: “Kindly
withdraw my -previously entered appear-
anca as counsel of record for Amicus Curi-
ae, the United Mexiean States, in the
above-captioned matter and substitute
Mare Booloman, who hae entered hia ap-
pearance on this date, as counsel of record
for the United Mexican States” No ex-

planation is given for the substitution or.

its timing; perhaps the Padilla case was
one of the (unidentified) cases where the
FCDO's allocation of costs was “not in full
compliance with administrative rules and
regulations.” Attorney Bookman's entry
of appearance for Mexico identifies him as
affiliated with the “Atlantie Center for
Capital Representation.” The website for
the ACCR notes that, in fact, “Prier to
becoming the Director of ACCR, Mare
Bookman was a publie defender for 27
yeurs and worked in the Homicide Unit of
the Defender Associstion of Philadelphia

sines is inception in 1998 The FCDO, of
course, operates under the umbrelia of the
Defender Association of Philadelphia,
which apparently is the ultimate master-
mind of this overall-capital case agenda.

What {s most troubling is that, although
Attorney Skipper does not state the fact
directly, the necessary- unphcatmn of the
averments in the Verifled Statement I8
that federal tax dol!arn in fact financed the
FCDO's extensive and) sbusive litigation
activities in this case, The Court’s Octo-
her 8, 2011 per curiam order stated that,
“In light of Attorney Skipper’s citation to
18 U.8.C. § 3006A(e) in support of his
claim that the FCDO% representation of
Pennsylvama capita! defendants in state
post-conviction proceedings s lawful, At-
torney Skipper is also directed to produce
a copy of the federal court order appoint-
ing the FCDO to represent Appellant, to
which the FCDO's activities in Pennsylva-
nia state court in thiz case are ‘ancillary.’”
Attorney Skipper's response does hot state
that the FCD(O’s activities here were sup-
ported solely by the. FCDO's private re-
sources, and were not autharized federal
expenditures ancillary to a federal court
sppointment, Instead, Attorney Skipper
advised that he was complying with our
direative by attaching the relevant “federsl
court appointment nr&ers.

The two attached orders, however, re-
veal that the FCDO was never autharized
to prosecute sppellant's PCRA petition
and appeal with federal funds, as ancillary
to its appeintment for federal habeus pur-
poses. The orders were iesued by the
Honorable James M. Munley of the U8,
District Court for thé Middle District of
Penngylvania, The first order, dated April
12, 2002, appointed thie FCDO in eonnee-
tion with o stay of execution and directed
the FCDO to file'a federal habeas corpus
petition within 120 days, The second or-
der, dated May 10, 2006, was in connection
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with & second stay of execution; the order
appointed the FCDO "to represent Peti-
tiener in his to-be-filed habeas corpus peti-
tion,” and the order directed that the peti-
tion be filed within 180 days. Neither
order authorized the FCDO to litigate an
initial PCRA petition on appellant’s behalf,
much less to do se by using federal funda.
On November 27, 2002, Judge Munley de-
nied the FCDO request to hold appellant’s
federal lhabecs proceedings in abeyanee
while the FCDO pursued PCRA relief;
dismissed the federal habeas petition; and
directed the clerk to close the case.

A week Iater, on December 4, 2002, the
FCDO filed appellant's PCRA petition, a
27b-page "initial” pleading, representing
an extensive prior commitment of FCDO
resources, all without federal eourt author-
ization. The representation that the
FCDO's PCRA agenda here was author-

ized as ancillary to Judge Munmley's or-

ders—s representation that conveys that
the litigation was legitimately financed
with federal tax dollars—is contradicted by
the attached ordera themselves.

The next question, in the context of the
FCDO motion claiming that my Coneur-
ting Opinjon must be withdrawn because it
was “incorrect” to question whether the
FCD{'s private agenda is supported by a
misuse of federal taxpayer dollars, is
whether the mpparent diversion of funds
here was an anomaly among the 63 cases
‘where the FCDO says ita state capital case
activity was by entry of appesrance and
federal court appointment. Some of the 68
eases involve serlal PCRA petitions, and it
is possible that a federal judge authorized
the FCDO to exhaust & discrete new claim

in a serial PCRA petition, pursuant to-

footnote 7 of Harbison v, Bell. The FCDO
dees not identify which of the 63 cases
involve serial PCRA petitions and which, if
any, involve specifie federal court authoti-
zation to litigate a serial PCRA petition,

99 ATLANTIC REPORTER, 3d SERIES-

In fact, my review reveals that 50 of the
cases involve initial PCRA petitions, and
at least 8 of the 13 remaining cases, which
appear to be serlal PCRA matters, involve
defendants the FCDO previcusly repre-
sentad, or attempted to represent, in first
PCRA petitions (Commonwenlth v. Bmon-
uel Lester aka Ali; Commonwealth v An-
toine Ligows; and Commonwsalth v. Bon-
ald Puksar}. 'Thua, at least 53 of these 63
cases involve FCDO litigation of initial
PCRA petitions in advance of federal habe-
as review. Given the federsl statutory
scheme and Huorbisen v Bell—as the
FCDO's pleading here  itself deseribes
those restrictions—the PCDO's pursuit of
its private agenda in the 53 cases cannot
lawfully be supported by the diversion of a
penny of federal funds.

But, the FCDO's averments concerning
its authorization in this case suggest that it
In fact has routinely diverted significant
foderal resourees to, zupport its private
agenda. Again, the' FCDO did not re--
spond to this Court's order by claiming
that its PCRA activities here were sup-
ported solely by ite private funds Instead,
the FCDQ represents—incorrectly—that
its abusive activities were “authorized” as
“aneillary” to a federal court appointment.
The 53 first-PCRA petition capital cases
identified by the FCDO no doubt present
like circumstanees, i.e., the FCDO federal
appointment was to file a federsl habeas
petition, with no authorization to improper-
ly use federal tax doltars to pursue initial
PCRA petitions in state courts. In short,
the Verified Staterment has neither
claimed, not documgrité&, that the FCDO's
actusl litigation of these capital PCRA
matters was supported solely by private
funds. e

While these ancillary matters have been
pending, the Court hag directed the FCDO
to produce its federal eourt erders of ap-
pointment in a number of capital PCRA
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matters, ineluding first-PCRA petition
cagses the FCDO chart identifies as in-
stances where it is acting pursuant to fed-
eral court appointment. The FCDO re-
sponses andfor federal orders produced
(and the motions generating the orders}
corroborate that either no such order ex-
ists, or if there iz an appointment order,
the appointment is for federal habeas litl-
getion only, and not for litigation of PCRA
petitions, E.g., Commonwsalth v John-
son, 532 CAP; Commonwealth v. Mitchell,
617 CAP; Commonwenlth v Tharp, 637
CAP; Commonwealth v. Davide, 638 CAP;
Commonwealth v Montalvo, 639 CAP;
Commaonwealth v. Powell, 641 CAP, See
also Commonweaith v. Sepulveda, 618 Pa.
262, 55 A.3d 1108, 1161 (2012) {noting that
FCDO was appointed by federal court only
to prepare federsl hobeas petition)t

The federal PACER system confirms
that FCDQ appointments in Pennaylvania
capital cases typically follow the plain con-
gressiondl restriction and the even plainer
holding in Hoarbison v Bell, in that they
are for purposes of federal Agbeas litiga-
tion only; the orders, like Judge Munley's,
do not autherize the FCDO to litigate
PCRA petitions using federal grant funds.
E.g, Commonwealth v. Busanet, 623 CAP

8. In one case, Tharp, the district court de-
clared that "[c]ounsel is directed to forthwith
exhaust all of Petitioner's claims in the appro-
priate state courts of Pennsylvania.” Tharp v.
Beard et al, Civil Action No, 041284
(W.D.Pa.) (order dated April 14, 2005). The
appointment order, however, was still only
for purpases of filing a Federal habeas petl-
tion, and the court's later dismissal of the
habeas action without prejudice stated that
the dismissal rendered the prior erder (ln-
cluding the FCDO appointment) "null and of
no further force and effect.” The order pro-
duced in Commonwealth v, Solano, 647 & 648
CAP, granted the FCDO's motion to stay fed-
eral habeas proceedings to permit state court
exhaustion, and directed counsel to exhaust
claims, But, this order likewise did not au-
thorize the FCDO to misuse federal funds, in
order to exhaust claims.

(federal appointtent order entered
1/20/2004); Commonawealth v. Wolker, 480
CAP (faderal appointment order entered
3/8/2011—notably while Walker's PCRA
appeal, litigated by four FCDO lawyers,
was pending in state court; in appointing
FCDO, court notes FCD('s rapresentation
that its lawyers “have represented Peti-
tioner for many years”)! The appoint-
ment, order the FCDO produced in ancther
case, Commonwealth v. Weiss, 666 CAP, is
not an appointment order at all, but an
order staying federal kebeas raview pend-
ing exhaustion of state remedies.!®

The federsl court appointment orders in
Mitchell and Davido are aecompanied by
an PCDO acknowledgment that it was ap-
pointed only for federal hgbeas, and not to
pursue a PCRA petition. The FCDO in
each case then notes that it entersd its
PCRA sappearance pursuant to its private
agenda: “[a]s part of a nonprofit organiza-
tion providing defender services, the
FCDO may provide a broader array of
defender services than thoese authorized by
a federal appointment-as:the FCDO'’s re-
sources permit.” Accord Commonwealth
v, Terrance Williams, 678, 668, and 669
CAPM This general statament does not

9. See Commonwealth v.-Walker, 613 Pa, 601,
36 A3d 1, 18 o 2 (2011) (Castille, C.J, con-
curring) (noting FCDO invelvement),

10, The Weiss order siates that the "Petition-
er” (not the FCDQ, ‘even assuming a prior
order appointed the FCDO) was to file in state
court to exhaust his claims. The order did
not appolnt the FCDO or autharize it 1o mis.
use federal funds to litigate the PCRA petition,
Weiss v, Beard et al., Civil Action No. 02-1566
(W.R,Pa.) (erder dated 5/13/03).

11. The Terrance Williams case does not ap-
pear on Attorney Skipper's list of cases, as the
most recent round of FCDO filings there post-
date the submission of the Verified Staternent.
The case is notable bscause the FCDO's cur-
rent federal court appointment, by the Honor-
able Michael M. Baylson, was only for pur-
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gpecifically claim that those “resources”
derive strictly from the FCDO’s private
funding—although that is certairly the im-
pression conveyed by the reference to the
FCDO’s nonprofit status, and its ability to
provide a “broader array” of services than
those actually authorized by Congress.

Notably, this “broader array” position is
in tension with Attorney Skipper’s stanee
in this case—where the question of the
FCDO's zuthority is directly at issue, and
the Chief Defender entered his appearance
g0 as to provide an “office-wide response.”
Attorney Skipper has stated that the
FCDO's extensive PCRA litigation activi-
ties here were “ancillary” to a federal
court order that, in fact, did not appoint or
authorize the FCDO to conduct any ancil-
lavy activities, much less to redirect feder-
al grant funds. Although the FCDO's
overall position is elusive and inconsistent,
its core position, and its actual conduet,
suggests its belief that it is free to redirect
federal tax dolars to its private state court
agends whenever it has, or anticipates, a
federal court appointment for purposes of
federal habeas review. That position,
which would apply te all 53 cases in this
class, contradicts what the FCDO has ad-
mitted are the plain limitations in the fed-
eral statutory scheme and Harbison o
Bell. '

It may be that Attorney Skipper, like
former FCDO Aftorney Wiseman, has
made an error; that he realizes that the
PCRA lifigation in this case could not
properly be supported with federal funds;
that he further reelizes that all 53 of the
identified first petition capital PCRA mat-
ters involving federal court “appoint-
ments” can only be privately funded; and
that he meant to convey that, in fact, the
FCDO’s private activities and agenda in

poses of preparing a state clamency petition,
Williams v. Beard et al, Civil Action Ne.
2005-3486  (ED.Pa) f{order  entered

99 ATLANTIC REPORTER, 8d SERIES

'every first petition capital PORA matter

have been funded exclusively with private
resources. But, that is not what he has
represented in his Verified Statement;
and presumsably, he did not so represent
because he cannot truthfully state that it is
80, Co :

Obviously, even aside from Attorney
Skipper's averments,. it is highly unlikely -
that the FCDO has subsidized its massive
private agends in capital PCRA eases with
purely private funds. It has been report-
ed that the FCDO operates under & feder-
al grant of some $16-17 millien per year,
It is difficult to believe that the FCDO has
an annusl private funding stream any-
where near that size, or indeed a funding
stream sufficient to support the extensive
litigation in this case alone, By the
FCODO's own reckoning, it would need pri-
vate resources sufficient to litigate the
other 52 fivst PCRA matfers in which it
was involved by appearance and supposed
federal court “appointment,” the 28 mat-
ters where it simply entered an appear-
anes, the 7 additional ¢ises where appoint-
ments were made by state court judges,
ita shadow assistance in the “fruits of its
labor” cases, and its Bétivities on bebelf of
foreign governments in support of their
citizens who commit murder in Penngylva-
nie. And, when the FCDO enters a case,
it deploys teams of investigators, perale- -
gals, lawyers and experts, and reams of
paper, pleadings, amendments, efc. Nota-
bly, on May 15, 2011, immediately after
the Court's declsion in this appeal, the
Pliladelphia Inguirer reported that David
Rudovsky, Esquire, the President of the
Philadelphis. Defender Association, which
oversees the FCDQ, took the same posi-
tion Attorney Skipper initially did in his
Withdrawal plesding: e, that the FCDO

§/24/2012). Nevertheless, the FCDO proceed-
ed to file a serial PCRA petition, which is
currently an appesl to this Court.

~
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diverts federal grant money to support
most of its work in capital PCRA. litiga-
tion, claiming that federal law allows the
diversion in advance of federal habeas re-
view, so a8 to exhauat claims, The same
article indicated that the FCDO's private
funding stresm was a modest $120,000,

Asked for an explanation of authoriza-
tion following Attorney Wiseman's alle-
gation, however, the FCDO has now ac-
knowledged that it may lawfully use
federal grant funds to support state
capital litigation only when specifically
approved by a federal judge, and that
power exists in a federal judge only on
matters ancillary or subsequent to ap-
pointment to pursue federal habeas cor-
pus petitions, The statutory authority
gited by both parties here, as well as
the decision in Herbison v Ball, corrob-
orates that these in fact are the control-
ling congressional resivictions on the use
of federal funds, There is, in short, &
disconnection between what the FCDO
properly can do with its federal funding,
ag federal law provides plain as day ond
the FCDO itself understands it, and
what the FCDO actually has done and
continues to do with that funding in
pursuit of its private agenda, es the
FCDO tells it. In this ease and all
cases where the FCDO's capital PCRA
Jitigation activitles were not epproved by

a federsl court in a federal habens pro--

ceeding to which the PCRA litigation
was properly ancillary or subsequent—
and no first PCRA petition ean so gqual-
ify—any diversion of federal money to

12. I recognize that a reported Interview with
an PCDO director is hardly definitive evi-
dence; 1 cite the reference because it squares
with one of {ke PCDO's (admittedly changing)
positions here, and because, in subsequent
proceedings in Pennsylvania state cases, the
FCDO hag refused to explain is actual fund-
ing and deployment of federsl resources, and
has removed those inguiries to federal court,
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finance the FCDO's .- private agenda
would appear to violate foderal law.®

While these Motions have been pénding,
the FCDO has been given multiple addi-
tional opportunities to discharge its duty of
candor to Pennsylvania courts concerning
the propriety of its extensive private capi-
tal eaze agenda, by which it has secretly
managed to assume a monopoly role in
espital PCRA defense. As I explain be-
low, the organization ultimately has re-
fused to do so. The organization’s stance
reflects its core political orlentation: it
insinuates itself into the role of de fucte
statewide defender in capital cases, claim-
ing to this Court that if is acting solely us
o privately-funded entity which need not
answer to any Pennsylvania suthority, and
then claims, when put to the proof, that it
is effectively a “federal officer” and cannat
he asked for an accounting. The FCDO's
contemptuous vesponses  also shed light

upon the instant Motions, snd in partieu-
lar, the FCDO's shifting - accounts of lts
activity, authority, and. funding. See dis-
cussion at subsection (5), infra.

2. FCDO Response to Commonwenlth's
Request for o Rule to Show Couse

The Court's order of October 3, 2011,
quoted earlier, sets forth the Common-
weglth's position on its request for a rule
to show cause why the' FCDO should not
be held in gontempt for its non-compliance
with the order of July 28. Attorney Skip-
per responds by gtating that the FCDO'
decision not to comply but instead to file
it “Withdrawal” pleading was reasonable

Ses discussion of Commonwealth v. Mitchell,
617 CAP, infra. o

13. A second FCDO chart lists anather 21
Bennsylvania capital cages where it is current-
Iy providing consulfation services. These ser-
vices likewise must be supported by purely
private funding.
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and made in good faith, and was not in
contempt of this Comt. T will disenss
These pleadings, as necessary, infru.

3. Further Pleadings

The Commonwealth responded to the
FCDO's Verified Ststement with a Re-
quest for- Leave to file & Response, to
explain why the Verified Statement is non-
responsive, The Commonwealth also filed
s Response to the FCDO's Answer to the
Motion for Sanctions. Counsel with the
law firm Pepper Hamilton LLP then en-
tered an appearance as counsel for the
FODO and Atterney Skipper, and on No-
vember 29, 2011, filed: (1) a Motion to
Strike the Commonwealth’s Response to
the Answer to the Motion for Sanctions;
and (2} a Reply to the Commonwealth’s
Request for Leave ta Reapond to the Veri-
fied Statement. None of these pleadings
sre necessary to 2 proper decislon of the
primary matters; accordingly, I will deny
the Commonwealth's request for leave to
respond to the Verified Statement, and I
will not consider its response to the FCDO
Angwer to the Motion for Sanetions. Nor
will T consider the FCDO's two responsive
pleadings. Finally, I will not burden the
Court with a referral of these tangential
motions.

4, Tangentiol Matter at 157 EM 2011,
removed to federal cowrl by FCDO

A further complication arose in Novem-
ber of 2011, when the District Attorney of
Philadelphia County filed a petition seek-
ing exercise of the Court's King's Bench
jurisdietion to move broadly consider the

* propriety of the FGDO's activitiea in Penn-
aylvania state courts. See In Re: Appear-
anca of Federal FCDO In State Criminal
Proceedings, 167 EM 2011, The Petition
glleged that the FCDO’s appearances in
Pennsylvania capital proceedings were ille-
gal; that the Court should enforce federal
law as well as ita exclusive pewer to supet-
vise the practice of law and the eonduct of
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the courts in the Unified Judicial System;
and that the Court should bar the FCDO
from participation in' state criminal pro-
ceedings, except where the FCDO has spe-
cifically been authorized to so litigate by a
federal court erder, The pleading inclad-
ed an extensive discusslon of federal law,
and offered examples of FOCDO conduct in
Pennsylvania cases that, the Distriet At-
torney claimed, corroborated the concerna
with the FCDO agenda that were ad-
dressed in my Coneurfing Opinion, The
FCDO requested and was pranted an ex-
tension of time to respond, notlng it had
retained outside eounsel;.

Rather than provide the response, on
December 8, 2011, the FCDO filed a sin-
gle-paragraph “Nofice of Filing of Notlee
of Removal” relating that the: FCDO that
day had removed the King’s Bench matter
to the U.S. District Court for the Bastern
Distriet of Pennsylvania. The attached
federal notice declared that the Common-
wealth's petition “asserts claims against
fthe FCDO] based on-and arising under
federal law” The federal notice did not
ackmowledge the Commonwealth’s supervi-
sory state law issue involving the practice
of law. Ce Lt

Although neither party contemporane-
ously informed the Court of the develop-
ment, on December 14,2011, the Cormmon-
wealth filed a notice of dismissal in federal
distelet court per Rule 41{a)(1)(A)({) of the
Federal Rules of Civil Procedure, and the
removed federal matteris listed as “termi-
nated.” As n result, the Supreme Court
Prothenotary administratively closed the
King's Bench matter listed at 167 EM
2011.

5. Tangentiol Matiers: . additional
cases involving propriety of FCDO
appearances  removed to federal
courl by the FCDO .

The Philadalphia District Attotney mor

vecently chalienged the propriety of the
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FCDO's appearance in a specific capital
PCRA appeal, Commonweulth v. Mifchell,
617 CAP. The Disttlet Attorney filed a
Motion to Remove Federal Counsel on
grounds that the FCDO's activities were
not authorized by fedaral conrt order. As
in 157 EM 2011, the Commonwealth ar-
gued that this Court had jurisdietion, had
the obligation to enforee federal legislative
restrictions on the FPCDO, and had sepa-
rate supervisory suthority to determine
who may properly appear as counsel in
Pennayivania proceedings.

The FCDO responded, in relevant pait,
that nothing prevented it from doing more
than authorized by a federal eourt appoint-
ment, 30 long as federal funds were not
employed, According to the FCDO, fed-
eral law “does not prohibit an atterney
from engaging in activities.on behalf of a
cliant that fall outside [the governing fed-
eral statute] and are not compensable with
federal funds” The FCDO added that it

had “non-federal resources” to support its

nonfederal activities, noting that the De-
fender Association of Philadelphia had es-
tablished the “Pennsylvania Capital Repre-
sentation Project,” which “receives private
grent funds and contributions to support
FCDO activities the federal sustaining
grant capnot fund,” The FCDO added
that the AQ is aware of its activities in
state court “and the faet that they are
gupported through non-federal resources.”
Anawer, 17 24-30.

In light of these representations, on J an-
uary 10, 2018, this Court remanded A itoh-
all to the PCRA eourt for & determination

_ of whather the FCDO could properly eon-
{inue in the appeal. The per curigm order
provided, in relevant part, as follows:

[Tlhe matter is REMANDED to the
PCRA court to determine whether eur-
rent counsel, the {FCDO] may represent
appellant in this state capital PCRA pro-
ceeding, or whether other appropriate

post-conviction eoitngel should be ap-
poimied. In this regard, the PCRA
court must first determine whether the
FCDO used any federal grant monies to
support its activities'in state court in
this cage. If the FCDO cannot demon-
strate that its actions here were all pri-
vately financed, and -convincingly attest
that this will remain the case going for-
ward, it is to be removed. If the PCRA
court determines that the actions were
privately financed, it should then deter-
mine “after & colloquy on the record,
that the defendant has engaged counsel
who has entered, or will promptly enter,
an appearance for the collateral review
proceedings.” Bee. PaR.CrimP.
904(H)(1)(c). We note that the order of
appointment produced by the FCDO, ia-
aned by the U.S, Distriet Court for the
Eastern Distriet of Pennsylva.ma at No.
2:11-ov—02068-MAM, and dated April
15, 2011, appointed -the FCDO to vepre-
sent appellant only for purposes of liti-
goting his civil, féderal habeas covpus
action, and the authority of the FCDO to
parhmpate in this state capital proceed-
ing is mnot clear.. See 18 -US. C.
§ 3599(a)(@) (authorizing appointment of
commsel to indigent state defendants ac-
tively pursuing federal habems corpus
relief from death sentence).

Order, 1/10/18. Justice Todd filed » Dis-
senting Statement, which was joined by
Justice Baer, )

The remand should have been a simple
matter: officers of the Court, operating
onder an ethical duty of candor, could
provide the PCRA judge with proof of
what they had alleged. fo this Court. In-
gtead, after a remand ‘hearing had been
scheduled, on April- 11, 2013, the FCDO,
by its outside counsel, filed’ a Notice of
Filing of Notlee of, Removal with the
PCRA court. Tha F‘GDO stated that, on
April 5, 2013, it h_ad_.rgmnved the represen-
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_ tation question to federal court pursuant to
28 US.C. §§ 1442 and 1446(d).

Thereafter, the FCDO removed multiple
other Pennsylvania capital cases to federal
court where similar inquiries into the law-
fulness of its state court capital agenda
were being made—thus ensuring delays.in
every one of those matters, See In re
Proceedings Before the Court of Common
Pleas of Monros County, Pa. to Determine
Propriety of State Cowrt Representation
by Defender Asa'n of Phila, Filed in Com.
of Pa. v. Monuel Sepulveds, 2013 WL
4455005, at *1 n. 2 (M.D.Pa, Aug. 16, 2013}
{memorandum by Capute, J.) (collecting
cases) (hereinafter “fn Re FCDO (Sepulve-
de) I,

The FODO never notified this Court of
its removsl aetion in Mifckell, The federal
PACER system reveals three pleadings
filed by the FCDO relating to Mitchell, all
assigned to the Honorahle Mary
McLanghlin of the U.8, Distriet Court for
the Eastern District of Pennsylvania, I
will deseribe the pleadings in Mitchell
(which are representative of the FCDO's
position in all the removed cases) only as
they are relevant to assessing the FCDO's
aecount to this Court of the basis, and the
fanding, for its extensive private litigation
agenda in Pennsylvania eapital cases.

First, under the docket number for the
dormant federal habees petition held in
aheyanee while the FCDO pursned Miteh-
ell's PCRA petition, the FCDO filed a
“Motion to Reactivate Case in Order to
Enter an Order Dirvecting Petitioner's
Counsel to Exhsust Claims in State
Court.” In short, the FCDO sought retro-
active federal authorization for extensive
state court actions it had already under-
taken and—aecording to what it told this
Court—had supported strictly with its
“private” resources.
that, after filing the PCRA appeal now
pending, it began investigating new claims

The FCDO related .
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not pursued by PCRA counsel. (In fact,
the brief the FODO eventually filed in this
Court raises 15 claims, many of which are
new, non-federal claims alleging that
Mitchells PCRA counsel was ineffective.)
The federal pleading -astated that the
FCDO conducted this serial PCRA inves-
tigation in “reasonable anticipation” of one
day being appointed to serve as Mitchell's
federal Aghems counsel, Meanwhile, the
FCODO prepared and filed a federal hobeas
petition on March 25, 2011, which included
the new claims it had developed. The
FCDO asked to be appointed to represent
Mitehell on the federal-koabeas petition it
had already prepared; snd then asked
that the same petition be held in abeyance,
Both requests wore ghanted. The faderal
court, however, never appointed the FCDO
to litigate the PCRA appeal and the new
claims the FCDO had developed.

The FCDO then remarksbly claimed
that bath the Commonwealth’s Motion to
Remove Counsel and this Court’s order
“gre part of a broadér, ongoing effort on
the part of some prosecutors’ offices ...
to deprive capital petitioners” of FCDO
representation. The FCDO noted instanc-
es where this Court remanded for deter-
minstions of whether the FCDO should be
permitted to rémain in a capital case; in-
stances where county prosecutors made
challenges to FCDO appesrances; and in-
ptances where the Pennsylvania Attorney
General's Office sought to disqualify it. In
each case, the FCDO said, it had removed
or will remove those questions to federal
court. o '

Torning to its legal arpument, the
FCDO claimed that our remand in Mitch-
ell "divects the PCRA court to take action
against the FCDO that is pre-empted by
federal law,” The FCDO alleged that the
propriety of its appearance in Mitehall was
not “unclear” merely hecause it acted with-
out anthorization. The FCDO finther ar-
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gued that the federal court had the authot-
ity to expand the FCDOQ’s appointment {o
. encompass pre-federal habeas matiers un-
der Harbison v. Bell and 18 US,C. § 3509,
notwithstanding that those authorities
speak of state eourt proceedings subse-
quent or ancillary to federal hobeas re-
view. Finally, the FCDQ apined that
Mitehell's claims will never he “properly
exhausted” unless the FCDO does the ex-
hausting,

Judge McLaughlin denied the reactiva-
tion motion in a memorandum dated Au-
gust 15, 2013, Ses Mitchell v Weizel, 2013
WL 4194324 (E.D.Pa.2013). Judge
MecLaughlin noted that the FCDO was re-
questing her to “expressly authorize the
FCDO to pursue Mitchell's state court
praceedings in the scope of its federally
funded duties” Jd  at *2. Judge
MeLaughlin's reasoning is instructive be-
cause it confirms what the federal statute
plainly states, what the FCDO was told
years ago when it attempted the same
diversion of federal funds in Wilson o
Horn, 1997 WL 137348, at *5 (E.D.Pa.
1997) (dizcussed infra ), and what Horbi-
som v. Bell reaffirmed more recently: fed-
eral funds cannot be diverted to pursue
the FCDO's private agenda of exhausting
claims in state court in advance of federal
habeas review.

Hearblson specifieally addressed the
situation where federal counsel had been
appointed for purposes of a [28 US.C]
§ 9264 [ie, stale prisoner’s federal ho-
beas ] elaim and the petitioner now re-
quests that the federal counsel pursue
his state post-convietion claims. The
Court held that, although the state court
proceading is technieally “subsequent”
to o federal appeintment, this situation
wag not contemplated by [18 US.C]
§ 3509{e). Tn the “ordinary course of
proceedings for capital defendants,” pe-
titioners must exhaust their cleims in
state court before seeking federal habe-

as relief, “That state postconvietion liti-
gation sometimes follows the initiation of
federal habeas beeauss a petitioner has
failed to exhaust does not change the

- order of proceedings contemplated by

the statute” [Harbison, 556 TLE] at
180-9¢ [129 8.Ct. 1481] (internal cita~
fiona omitted).

The Supreme Court also provided an
exception to its holding. In a footnote,
it stated that a district court “may de-
termine on a cage-hy-case hasis that it is
appropriste for federal counsel to ex-
haust 2 elaim in the course of her feder-
al habess representation.” [Id. at 190, n.
7 1290 S.Ct. 1481[]. The Court made
clear that this exception was not encom-
passed within the statutory meaning of
“ayailable post-conviction process;” in-
stead, it was made possible pursuant to
§ 3500(e)’s provision that counsel may
vepresent her client in “other appropri-
ate motions and proeedures.” Id

In Mitchell's case, he is litigating &
state posteonviction. proceeding after
federal counsel was appointed to pursue
his § 2254 claim. The Harbison Comrt
explicitly held that this type of proceed-
ing is not im the ordinary course of
“guhsequent”  uvailable proceedings.
The Ceurt's analysis therefore turns on .
whether it should granmt Mitchell's mo-
tion insofar as it is an “appropriate mo-
tion[ * a8 dizeussed in the Harbison
footnote, :

Harbison did not clarify the ehrcum-
gtances under which the exception
should be applied: {t states only that a
Court may direct federal counsel to ex-
haust state claima If it determines, “on &
case-by-case basis," that it is “appropri-
ate! The Court’s decision must stay
consigtent with the general purpose and
reasoning of the Harbison decision;
and, its exercise of discretion may not
permit Harbison's-footnote exception to
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swallow its rule, Guided by this reason-
ing, the Court denies Mitchell's motion.

The Court first considers the fact that
state law guarantees counsel for pur-
poses of Mitchell’s PCRA sappeal....
The Court affords special weight to the
fact that, by virtue of state law, Mitchell
will be provided court-appointed counsel
in his PCRA appeal regardless of thia
Court's action,

* * *

Mitchell, in contrast [to the haheas
petitioner seeking to pursue state clem-
ency proceedings under Tennessee law
in Huarbisen ], would never ba “aban-
doned” by counsel and left fo navigate
the PCRA appeal process by himself. If
the Court were to deny Mitchell's mo-
tlon, he would still be entitled, under
gtate law, to eounsel who would assist in
pursuing his PCRA appeal. It is not
“appropriate” for this Court to direct
the FCDO to Liigate this action in place
of o state-appointed counsel. ...

The Court is also reluctant to order
FCDO counsel to pursue Mitchell's
claims in stata court in light of the case's
unique federalism concerns. Unlike the
state of Tennessee in Horbisom, which

had taken the position that it held "no

real stake in whether an inmate recelves
faderal funding for clemeney counsel,”
the Commonwealth of Pennsylvania hag
elected to take an adversarial position
and haa contended that state PCRA ap-
peals should not be covered under
§ 3589....

The FCDO cutrently represents
Mitchell in its capacity as a nonprofit
public defender organization, indepen-
dent from its federal authorization under
§ 8699(aX2), If the Court were to au-
thorize the FCDO, in the scope of its
federally funded representation, to liti-
gate Mitchell’s case in state court, such
an order would “put the district court[]
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in the position of ¢verseeing, and thus
indirectly mamaging, ‘counsel’s perform-
ance in the state court proceeding.” ...
Granting the FCDO's  Authorization Mo-
tion thus raises a set-of federalism con-
cerns that are not triggered if the
FCDO continued to represent Mitchell
in its private capacity.

... The Court cannot read Havbison
to mean that all petitioners may be ex-
cepted out of the Supreme Court’s hold-
ing by virtue of their procedural posture
and the length of delay in their respec-
tive courses of litigation.

* I

The FCDO has not pointed to, and the
Court has not independently found, any
similarly-situated cases that invoked the
Harbison footnote exception to expand
the seope of available representation un-
der § 3699(e}.... i,

* T *

In light of these fa¢tors; it would not
be appropriate for this Court to exercise:
ifs discretion to authorize the FCDO to
pursue Mitchell's- state proceedings
within the scope of its federally funded
duties. To hold otherwise would allow
Harbison's footnote exception to swal-
low its rule,

Id, at *4-1. ' .
The second federal pleading in Mitchell
is the Notice of Removal. See I'n Re Pro-
ceading in Which the Commonweaith of
Pennsyluvanio Seeks to Compel, No. 2:13-
ev-01871, Here, the: FCDQ stated out-
right that its Motionr to Reactivate was
designed to “moot” this Court’s adminis-
trative remand Order... The Notice of Re-
moval said thet the FCIO removed the
coungel representation:quéstion from the
PCHA court pursuant to 28 USC.
§§ 1442(a) and (d)(1) and 1446(g). Section
1442 provides for removal to federal court
of any action directad against a person
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acting under an officer or agency of the
1.8, government (“federal officer remov-
al” statute). Section 1446{g) governs the
timing of certain removal actions, The
FCDO stated that it was removing only
the remand preceeding, and not the “un-
derlying action” concerning Mitchell's
“eonviction and death sentence.”

The FCDO then argued that although it
is a private entity, it concomitanily acts
under a federal officer or agency, per the
Criminal Juatice Aect, 18 U.5.C. § 80064,
which governs the appointment and comn-
pensation of lawyers to represent indigent
defendants in federal proccedings. The
FCDO posited that defender organizations
are federally funded to assist the federal
government in providing representation to
indigent defendants in federal criminal
proceedings, including habeas proceedings
involving state prisoners, The FCDO then
bootstrapped from this authorized federal
court role the proposition that it acts un-
der an officer or agency of the U.S. gov-
ernment even when it pursues its private
agenda by ineerting itself into state eapital
proceedings In advance of federal review.

In square tension with its multiple rep-
'resentations to this Court that it acts sole-
ly in its private capacity when appearing in
Pennsylvaniz state court, the FCDQ thus
claimed that it 18 always subject to federal
control, providing a service the federal
government allegedly otherwise would
have to perform, and thus the removal
atatute is operative. The FCDO asserted
that the inquiry this Court directed of
officers of the Court in its supervisory
capacity impHeated “the partienlars of the
funding relationship between the FCDO
and the federal government.” The FCDO
then argued, in essence, that despite its
federal taxpayer subsidy, no entity other
than the federal eouris has a right to
inguire into whether it improperly diverts
federa] tax money to support a private

gtate court capital agenda: according to
the FODO, the answer to the question of
its misappropriation of federal taxpayer
funds is a secret.

The third federal motion filed by the
FCDO in Mitchell was 8 Motion to Dis-
miss with prejudice the proceeding it had
removed. The FCDO argued that the
only hody that ean address the question of
its diversion of federa! funds iz the AO,
sinee the enforcement of Seetion 2599 can
only be at the request of the AQ. The
FCDO claimed that any attempt to enforce
the provision by & state court somehow
frustrates federal ‘lai and s therefore
preempted.  Alternatively, the FCDO
asked the district court to stey the pro-
ceading and refer the matter to the AO,
which it said kas primary jurisdiction to
administer funds under the federal pro-
gram and statutes af issue.

The Commonwealth responded to the
Motion to Dismiss and alse requested that
the case be remanded to Pennsylvania
state court. As noted ahove, the FGDO
remeved to federal eourt a number of oth-
er capital cases where similer inquiries
were underway, and then moved to dismiss
them; and the Commeonwealth responded
along the seme lines as-it did in Mitchell
1.6, seeking remand of this Court’s super-
visory questions to state court. The feder-
al district courts have split on the appro-
priate response: the Mitchell case and at
least two others filed ‘in the Eastern Dis-
trict resulted in a dental of the Common-
wealth’s motion to remand and & grant of
the FCDO motion to dismiss the action it
removed; while three cases removed to
the Middle District, and assigned to Judge
A. Richard Caputo, resulted in a grant of
the Commonwealth’s motions to remend,
Judge Caputo has catalogued the cases in
his memorandum opinion denylng the
FCDO reconsideration request in the Se-
pulveda removal case, see 2013 WL
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57823883, at *1 n, 2 (M.D.Pa. Oct. 25, 2018}
{In Re FCDO (Sepulvedu) II'), and further
noting that appeals to the Third Cireult
were filed in all of the cases.

Judge Caputn's analysis in his two mem-
orandum opinions in Sepulveda is of par-
ticular interest, since the FCDO's recon-

sideration reguest there was premised

_ upon the FCDQ arguments accepted by
Judge McLeughlin in the Eastern District
pases, In his initial memorandum, Judge
Caputo noted that, among other things,
the FCDO had to show that it “acts under”
a federal officer in order to prove removal
jurisdietion under Section 1442(a)(1); and
the FCD('s essential position waa that, as
o federal grantee/contractor under the
Criminal Justice Act, it “acts under” the
AQ even when acting exclusively pursuant
ta its private agenda in state capital cases.
The Commonwenlth rejoined that no fed-
eral agency s obliged to appesr in state
court, or to provide legal repregentation to
criminal defendants in state court, and
thus the FCDO is not serving the federal
gavernment when it represents indigent
eriminal defendants in state court proceed-
ings that precede feders] habeas raview.

After surveying the relevent statutory
and decisional Jaw landseape, Judge Capu-
to rejected the FCDO's “acting under”
federal authority argument, noting:

The FCDO asserts that it assists the

Government by representing indigent

defendants, which it suggests i8 bol-

stered hy the fact that the Guidelines for

Administering the Criminal Justice Act

and Related Statutes require that a

Community Defender Organization’s

“gtated purposes must include imple-

mentation of the aims and purposes of

the CJA.” However, the FCDO has not
identified any federal ageney or officer
that iz tasked with or has a duty to
appoint, arrange, or provide legsl repre-
sentation for indigent capital criminal
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defendants in state post-convickion pro-
ceedings to preserve claimas for federal
habess review, A necessary condition to
invoke the federal officer removal stat-
ute, the assistance or. carrying out of
duties of a federal supericr, is therefore
ahsent in this case. “As a result, even if.
the FCDO is “acting under” a federal
officer in the course of its representation
of clients in federal court, it does not
follow that it also “act[s] under” a feder-
al officer in its performance of tasks for
which the Government bears no respon-
sibility, such as appearing in state post-
conviction capital proceedinga to exhanst
claims for federal habeas review,

* L] ®
Fﬁrhhermore, [neither] the FCDO's

submissions nor its arguments demon-
strato that it is in such an wnusuaily

* close relationship with the AQ or the

Federal Governmeént to make the feder-
al officer removal statute apphicable to
this proceeding, - The FCDO ... is sub-
jeet to guidelines and: regulations includ-
ing the terms of it funding grant. But
the FCDO has not suggested that its
representation of clients is performed at
the direction of the AOC, that the AO
dictates its litipation:strategies or legal
theories in individual cases, that the AO
peviews its work product, or that the AO
otherwise takes an active role in moni-
toring and/or participating in client rep-
resentation. Of course, a third-party
carmot dictate the FCDO's Jegal repre-
sentation of its clients. ... Nomethe-
legs, it is this lack of monitoring or close
gipervigion that distingwishes the rela-
tionship between the FCDO and the AQ
from cases that have found an unusually
close relationship biétween s private con-
tractor and a federal officer or agency
for purposes of § 1442(a)1). ...

L L] *
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Here, ... for the reasons detailed
above, the FCDO is not providing a
service the Government “needs” when it
represents criminal defendants in state
pust-conviction proceedings prior to fed-
eral habeas review. Nor in the absence
of the FCDO would the Government he
obligated to provide representation itself
in sach circumstamcea, Accordingly,
there i3 no umusually close relationship
between the FCDO and the Federal
Government, and removal of the Dis-
gualifieation Proceeding was improper.

In Re FCDO (Sepulveds), 2018 WL
4459005 at **12-14 (citations omitted; itel-
ics in oriptnal),

Judge Caputo elaborated on his reason-
ing in the memorandum he filed in re-
gponge to the FCDO’s reconsideration mo-
tion in In Re FCDO (Sapulveds) 11, Judge
Caputo directly responded to an FCDO
argument on reconsideration premised
upon what the FCDO had successfully ar-
gued in the Bastern District, as follows:

{Tlhe FCDO maintains that “fwlhen in
the setting of a PCRA proceeding the
FCDO investigates and researches fed-
eral claims ... it {s surely ‘related to’
the federal habeas representation”” ..
The FCDO further contends that “the
research and investigation of faderal
claims undertaken in the PCRA pro-
veeding is work that s essential to the
preparation of the eventual federal ha-
baas petition. ... [Thus, ‘the aspect of
its state cuurt representatmn that is
done in preparation of the federal habe-
as petition ia permitted by § 3599, and Is
performed ‘ander color’ of a faderal of-
fice," ™

Tirst, [ find no merit in the FCDO's
clnim that its federal contract consti-
tutes an act under a fedeval officer. The
federal contract is the source of the
FCDO's rvelationship with the Federal

Covernment, not an et under eolor of
office. :

Second, I am not convinced that the
investigation and research of federal
claims in Mr. Sepulveda's PCRA cases
us preparation for federal habeas roview
oceurred “under colos” of federal office.
Participation in the state proceeding is
not necessary to preparation for the fed-
era] proceading, Moreover, if deemed
important, the FCDO con review ‘the
gtate filings to determine the issues
vaised therein and research and prepare
in anticipation of them in the federal
proceading.  Here again the require-
ments merge. It is not something the
Tederal Government prov'ldea and to ar-
gue it is related beganse it is the same
or similar to the federal _proceeding is
suggesting too broad an ‘application of
“volating to.” Pala]lel proceedings in
federal and state courts while dealing
with similar issues does not satiafy the
“yelating to” and therefore the “under
color” of federal office. criterion.

* * *®

A prior submigsion by the FCDO but-
tresses this comelusion fie., that the .
FCDOQ's state court activities are not
derived solely from its official duties].
The FCDO states; “FCDO aitorneys
also appear on bahalf of some of their
federal clients in PCRA procesdings in
Pennsylvania courts, They do so either
on the authority of 4 federal court order
to exhaust thelr cliéhit's state court rem-
edies or as Penisylvinia-barred lawyers
appointed by the PCRA cowrt or re-
tained by the defendant to represent
him on a pro bono basis.” . Here,
prior to appearing i the PCRA pro-
ceeding, the PCDO did not obtain »
federal court order appointing it as
counsel to exhaust Mr. Sepulveda's
claime in gtate court. Essentially, the
FCDO, on its own, undertock the repre-
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sentation of My, Bepulveda in his PCRA
proceeding. As a result, the action the
Commonwealth challenges, the FCDO's
representation of a PCRA petitioner in
state court, did not naturally “acein{]
during the performance of {lts] govern-
ment-specified duties” ... mor result
from its execution of its confract....
2013 WL 5782888, at ¥*5-7.1

8. Another FCDO Account of its Au-
thority and Funding ‘

In a recent direct eapital appeal, Com-
monwealth v, Somches, — Pa. —, 82
A8d 948 (2013), I filed a concurring opin-
jon which quoted the FCD(O's representa-
tions at a remand heaving held to ascertain
the FCDO’s authority to continue to repre-
sent Sanchez on his direct appeal:

At the hearing, Rebecca Blaskey, the
First Assistant to the Federal Defender,
explained the FCDO% authority to rep-
resent appellant as follows:

Ms. Blaskey: Your honor, the Federal

Community Defendsr Office is not au-

thorized or permitted to expend feder-

al funds in state court proceedings

"except under very limited ecircum-

stance {gic], and arguably, a direct

appeal proceeding such as this one
would not qualify. So as the Federal

Community Defender, Your Honor,

we gre not able to accept appointment

in Mr. Sanchez's cases [gic].

The Court: What i3 the authorization

for the Federal Community Defend-

er's Office? What is their scope of
representation?

Mas, Blaskey: Your Honor, we repre-

sent persons—as the Capital Habeas

14. The Third Circuit's calendar, available on
its website, reveals that six FCDO removal
cases were argued in the Third Circuit on
June 25, 2014, As [ will explain below, irre-
spective of how the Civeuit ultimately rules on
removal-and-dismissal of a supervisory inqui-
ry into the FCDO's ¢candor to this Court con-
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Unit, we represent death sentenced
prisoners in {18 U.8.C. §] 2264 pro-
ceedings in Federal Court, some ancil-
lary proceedings in State Court, and
we also present [sic] some [18 UB.C.
§] 2255 Federal prisomers, We are
funded by & grant from the Adminis-
trative Office” of the United States
Courts in Weshington D.C., and as
such, it [sic] cannot expend federal
money in state contt proceedings ex-
cept under lmited authorized elrcum-
stances. '

Tha Gourt: You may continue,

Ma. Blagkey: Thank you, Your Honor.
One of the things that T had explained
to Your Honor was thaf; previously,
was that the Defender Association of
Philadelphia, which is our umbrella
organization, has a8 part of ils entity
the Pennaylvania Capital Representa-
tion Project, which is a non-profit pro-
ject that does not use federal funds,
and if Your Honor would like to ap-
point cur lawyers, what we would re-
quest is that Your Honor appoint the
Pennsylvanta Capital Representation
Project rather than.the Federal Com-
munity Defender. ..

The Court: Are the lawyers one and
the same for both?. -

Ms, Blaskey: They are, Your Henor,
The Court: And what is the funding
of the Pennaylvania Capital Represen-
tation Project?

Ms, Blaskey: Your Honor, that is a
nen-profit 501-C3, and it's funded by
private donations and grants,

The Court: And accepting your state-
ment as an officer of the court, they

cerning its diversion of federal funding be-
cause the FCDO is supposedly “acting under”
a "federal officer” when it pursues a private
agenda in a court systemn where the federal
government has no obligation, this Court re-
tains the supervisory power to remove the
FCDO from cases.

APPENDIX 033



COM. v.

Clte 2z 9% A3d

are authorized to represent capital de-
fendants in state court proceedinga?
Mas. Blaskey: Yes, Your Honor.
Primarily, as the name implies, we
represent capital defendants in post-
eonvietion proceedings. Since this is
a direct appeal procesding, if Your
Honor were to appoint us, we could
accept that as the Pennsylvanis Capi-
tal Representation Project.

82 A.3d at 996-97 (Castille, C.J., concur-

ring), quoting Petition to Withdraw as

Counsel/Appointment of New Counsel

Hearing, 6/21/2010, at 3-5,

With this background in mind, I proceed
to discuss the pending Motions,

I, Motion for Recusal
-from Reargument

The FCDO argues that my fecusal is
“required” not because of anything relat-
ing to appellant’s cause or appeal, but be-
eanse my Conewrring Opinion commented
upon the conduct of FCDO lawyers. The
Motion seys recusal is vequired because I
“attacked” the “integrity, ethice and meth-
odg” of the FCDQ, The Motion thus echoes
other recugal motions the FCDO hag filed,
which confuse the dubious conduct of
FCDO attorneys with the cause of their
clients, and suggest that ethically question-
able FCDO conducet, if commented upan by
a ,]urlst, requires removal of the jurist
yather tham, for example, better conduct
by, or removal of, the FCDO as counsel,
It is a sirange position to maintain when
the FCDO is neither appeinted nor re-
tained, but simply entera Pennsylvania
capital cases as part of a pervasive private
agenda. I have addressed the central the-
ory befora, most recently in my recusal
Qpinion in Commonwealth o Forier, 618
Pa. 510, 36 A.3d 4, 20-33 (2012).

The Commonwaalth responds by noting
that the observations in my Concurring
Opinion “were not intemperate, urjusti-

SPOTZ
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fied, indiscriminate or made extrajudicially
in the media. Rather they directly refleet
the _misconduct_of coungel for the defen-
dant.” The Commonwealth also notes that
the Motion ignores that another member
of the Court, Mr, Justice McCaffory,
joined my Coneurring Opinion; a second
Justice joined Part II of the Coneurring
Opinion, which proposed remedial briefing
restrictions in light of the FCD('s ramp-
ant ghuses; a thivd Justice suggested that
FCDO counsel be reported to the Disci-
plinary Board; and & majority of the
Court joined Justice MeCaffery'’s Majority
Opinion, which found muyltiple arguments
raised by the FCDO on appeal to be frive-
lous. The Commonwealth notes that, the
FCDO “cannot engage in this type of be-
havior without reasonably expecting obsex-
vation or consequence by the Court” and
the FCDO “shonld nof be rewarded with
reensal for engaging in conduct designed
to induce a motion for recusal ”

In the auhsequent Withdrawal pleading,
the FCDO does not a.ddress recudal specif-
ically. Instead, the FCDO claims that (1)
appellant's primary concern is with resolu-
tion of his reargument application, and (2
“orunsel deems withdrawal to be appropri-
ate under zli the circumstances.”

The FCDO Withdrawel pleading, con-
strued as an Applieation for Relief seeking
leave to withdraw the prior Motions, is
granted as to the Motion for Recusal
from Reargument. . No recusal Motion
remaining before the Court, I have pariici-
pated tn the Court’s. unanimous decision te
deny reargument.

IV, Motian for Withdrawal
of Comnrﬁfitg Opinion
Withdrawel of Motion for Withdrawal
of Coneurring Opimion
(Construed as: Motion for
Leaves to ‘Withdmwj
The FCDO's attemipt to withdraw its
Motion for Withdrawal of the Coneurring
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Opinion is more problematio.
Court's per curiam Order of October 3,
2011, noted, the Withdrawal pleading in-
cudes argument, disputing the Court's
July 28, 2011 per curiem Order, which the
FCDO had simply violated. Specifically,
the Withdrawal pleading argues that tha
FCDO iz authorized to engage in siate
capital PORA litigation in advance of fed-
ergl habeas corpus procesdings in order to
exhanst federal hobeas claims. The plead-
ing farther declares that the FCDO's state
court exhaunstion activities ars authorized
under 18 U.8.C. § 3006A(c), which parmits
appointed fedsral counsel to represent
clients in ancillary matters “sppropriate to
the procesdings.” As noted above, this
interpretation of the governing federal
gtatute is abjectly mistaken, and indeed is
contradicted by the FCDO's later account
of the statute in its Verified Stalement—
pncllary matters cannet precede federal
habeas review, and so litigation of o first
PCRA petition cannot properly be aneil-
lary to a federal court appeintment for
habegs purposes. '

The Withdrawal pleading next declares
that the FCDO dizagrees with the Court's
determination that the information the
FCDO was directed to provide in the Veri-
fied Statement, concerning its activity in
Pennsylvania state courts, was neceasary
to evaluate the FCDO’s ancillary motions.
The pleading argues that the attempted
withdrawal, without leave of Court, “ren-
ders the matter moot” In sapport, the
FCDO claims that no case or controversy
remaing and, in a further collateral attack
vpon the Court's July 28 Order, cites the
minority view in Justice Todd’s Dissenting
Statement, Finally, the FCDO collaterally
attacks the Court's July 28 Order by argu-
_ ing that, even though it wes withdrawing
its prior Motions, the Court should vacate
its order on mootness grounds.

As the
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The Commonweslth responds by disput-
ing the FCDO's predicate assumption that
it has the power to unilaterally withdeaw
Motions this Court teck under advisement
and addressed in our per suricm Order.
The Commonwealth argues that withdraw-
al of the FCDO's motion will not put an
and to the FODO's demonstrated_sbusive
Jitigation tactics in state courts; withdraw-
al of the FCDO from unguthorized state
court litigation is the only way to eliminate
those gngoing abuses, - In -addition, the
Commonwealth notes that the FCDO's
opinion that withdrawal is “appropria " i
immaterial, sinee that guestion is for the
Court; and, in any event, the Common-
wealth does not withdraw its’ Motion for
Sanctions, which iz premised upon the
FCDO's two ancillary Motions being Irivo-
lous. Respecting the FCDO’s disputation
of the propriety of the July 28 crder, the
Commonwealth notes the FCDO's failure
to request reconsideration or a stay, and
its cheice instead to violate the Order and
file a “Withdrawal® which “stat{ed] that
this Honorable Court's order is wrong and
that they do not wish to litigate why.”
Respecting the FCD('s mootness asser-
tion and its request to vacate the Order,
the Commonwealth again notes the pen-
dency of its Motion for Senctions. The
Commonwealth adds that the FCDO's Mo-
tions, which are frivolous, nevertheless re-
quired the Commonwealth to expend time
‘and money to prepare replies.

The Commonwealth also challenges suh-
gtantive argoments.in the FCDO's With-
drawal pleading. The, Commonwealth's
argument anticipates the view of the feder- -
al restrictions eventually acknowledged by
Attorney Skipper in his subsequently-filed
Verified Statement, because it {s the only
plausible view: ie, the FCDO ia not au-
thorized, by virtae an appointment in fed-
eral habeas matters, to litigate eapital
PCRA petitions and appeals in advance of
taderal habeas under a federal statute al-
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lowing for appointment o pursue matters
“ancillary” to federal hebeas proceedings.
The Commonwealth, like the FCDO and
Judge McLaughlin, also identifies Horbi-
son v, Bell as controlling, since Horbison
held that the proper interplay of stale
collateral review and federal habeas review
of state convictions means that federal ha-
beas appointment and representation is ap-
propriate only after atate proceedings have
coneluded. Thus, Section 3593(e} anly an-
thorizes “federally funded counsel” to
“represent her chient in ‘subsequemt’
stages of available judicial proceedings.”
The Harbisor Conrt emphasized:
State habeas i not a stage “subsequent”
to federal habeas. Just the opposite:
Petitioners must exhaust thelr claims in
state court before seeking federal hahe-
as relief. See [28 U.S.C] § 2264(b)1).
That state posteonvietion litigation
sometimes follows the initiation of feder-
al haheas beeause a petitioner has failed
to exhaust does not change the order of
proceedings contemplated by the stat-
ute. FN7

FN7. Pursuant to § 359%(eYs provision
that counsel may represent her client in “oth-
er appropriate motlons and procedures,” &
district court may determine on a cese-by-
case besis that it is appropriate for federal
counsel to exhaust a claim in the course of
her federal habeas representation, This is
not the same as clagsifying state habeas pro-
ceedings as “avellable post-conviction pro-
cess™ within the meaning of the statute.

556 U.S. at 185-90 & n. 7, 129 8.0t 1481

The Commonwealth adds that the
FODO's description of & more expansive
statutory authority in its Withdrawal
pleading—a position the FCDO has now
apparently rveprised in the cases it re-
moved to federal court—was rejected by
the U.S. District Cowt for the Bastern
Distriet of Pennsylvania 17 years ago, in 2
memorandum decision in Wilson v. Horn,
1997 WL 137343, at *b (E.D.Pa.1997),
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which held: “[A] motion for appeintment
of counsel filed under [the former version
of Section 3599], hefore. state habeas pro-
ceedings have been completed, does not
permit qualified federally appainted coun-
gel to represent a client in state habeas
proceedings at federal expemse. Federal
jurisdiction may not be invoked 28 a shell
%o trigger faderal funding of state habeas
proceedings.” The Commonwealth notes
that appellant’s PCRA appeal counsel,
FCDO Attorney Dunham, was the lawyer
who pursued and lost the shell-game argu-
ment in Wilson. In its relief paragraph,
the Commonweelth requests a Rule to
Show Cause requiring the FCDO to ex-
plain why it should not be held in_gontempt
for flouting the Court's July 28 order,

The FCDO cites no sutharity for its
assumption that it can unilaterally with-
draw pending Motions this Court has tak-
en under advisement and acted upon, or
for its related assumption that it may ig-
nore the Order of the Court acting upon
those Motions. In'addition, the Withdraw-
al pleading contains- Argument disputing
the Court's authority and addvessing the
FCDO's authovity to appear in state court,
and it requests rélief from the Order.
Furthermere, according to the FCDO it-
gelf {in opposing the Commonwealth's ini-
tinl request for sanctions), its Motions
“yaiga legitimate points for eonsideration.”
" Answer to Motion for Sanctions, 4.

The question of whether the Court
ghould direct an administrative accomnting
of the FCDO's activities in Pennsylvania
state courts and its authority to appesr in
our courts in order to dispose of the
FCDO's initial ancillary Motions was re-
solved by the July 28 per curiam order,
which became final onee the FCDO did not
seek recongideration. FCDO coimsel was
ordered to provide the information neces-
sary to determing -the FCDOQ's Motions
and the Commonweslth's responsive Mo-
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tion seeking sanctions. It is not for a
litigant or his attorney to say whether a
Court order is "necessary” or whether 2
matter, taken under advisement by the
Court, has hecome moot, or whether cout-
gel's slant on mootness authorizes and al-
lows counsel to defy an unambiguous
Court order. In addition, the FCDO's
mootness argument was mistaken sinee it
ignored the Commonwealth's responsive
Motion for Sanctions,

Under the clrcumstances, there is no
basis to allow the FCDO to withdraw the
Motion to Withdraw Ceneurring Opinion,
a8 of right. Nor, construing the With-
drawal pleading as a request for leave to
withdraw, has good cause (or any cause)
been shown to grant such a request. The
Motion to Withdraw made very serious

allegations concerning the propriety and

sceuracy of my Cencurring QOpinion, and
made definitive material assertions of fact
in support of the allepations. As the
FCDO itself admitted, the subject con-
cerned an impertant issue; the propriety
of the FCDQ's pervasive conduct and
agenda in Pennsylvania cepital cases. No-
tably, the FCDO's initial sllegations went
uncorrected in its Withdrawal pleading,
and those claims remain uncorrected, ex-
cept for Attorney Skippers non-case-spe-
cific admission that Attorney Wiseman's
prior representation that the FCDO was in
full complisnce with federal rules and reg-
wlations was untrue. The Withdrawal
pleading served other purposes, while dis-
puting the per curfam Order the ¥CDO
had ignored, and secking its vacatur.

Furthermore, Attorney Skipper's Veri-
fied Statement validates the Concurring
Opinion's concerns with the propriety of
the FCDO's use of federal taxpayer fund-
ing to swpport lts pervasive private agenda
in state capital proceedings—inclading in
this case. The Verified Statement alse
rajses concernd with the aceuracy of aver-
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ments in the Withdrawal pleading, since
the secount of the FCDO's statutory av-
thority and stete court conduct related in
the Verified Statemient is materially differ-
ent from the aceount of the FCDO's “ancil-
lary” suthority and state court eonduct
alleged in the Withdrawal Motion, and the
latest, shifting FODO account is different
still from Attorney's Wiseman's initial ac-
ecount respecting the FCDO's conduct in
Pennsylvanie capital cases, The With-
drawal pleading also was filed only after a
significant commitment of the Court’s re-
sourees. Finally, the Commonwaealth was
put to the time and expense of formulating
responses and its. résulting Motion for
Sanctions was not negated by the FCDO's
violation of the Court's order and its stra-
tegie filing. '

For these reasons, the “Withdrawal”
pleading of August 22,-201L, eonstrued a8
an Application for Relief secking leave to
withdraw the prior Motions, is denied as
to the Motion to Withdraw Conewrring
Opinion, and I will now proceed to dispose
of that Motion on the merits.

V. Motion to Withdraw Coneurring
Opinion (FCDO Procedural
Claims)

A, Full Court Referral

In the title of its Motion, the FCDO
adverts to referral to the full Court, but
the FCDO makes no further veference or
supporting argument in the actual Motion
itgelf. The request.is subject to denial on
that ground alond, “I"will not burden the
Court with a referral of my own accord,
given both the striking number of frivolous

arguments jn the Motion, and its overall

obvious lack of merit.-
B. Supreme Court Internal Operating
Procedures (T OPs)

The FCDO first alleges that withdrawsl
of my Concurring Opinion is required be-
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cause it “ls not a proper coneurring opin-
ion” under Seetion 4(B)(2) of the Court's
IOPs.'" The FCDO cites the IOP “defini-
tion" of & concurring opinion and then
alieges that, because my Concurring Opin-
ion joined the Majority Opinion, it must be
withdrawn, Motion, 1, 29. The Common-
weelth responds that the FCDO misreads
the TOPs, which create no substantive or
procedural vights; that the Rules of Ap-
pellate Procedure do not permit the relief
the FCDO seeks; and the FCDO cites no
authority supporting the relief it seeks.
- The Commonwealth is correct; this FCDO
argument is frivolous.

The FCDO misapprehends the text and
purpose of the IOPs, First, as the Com-
monwealth notes, the FCDO fails to ac-
Imowledge IOT Hection 1, which provides:
“This manual of internal operating proce-
dures is intended to implement Article V
of the Censtitution of Pennhsylvania, statu-
tory provisions, the Pennsylvania Rules of
Appellate Procedure and the enstoms and
traditions of this Court. No substantive or
procedural rights ave created, nor are any
such rights diminished.” The I0Ps create
no rights. Seeond, nothing in the eustoms
and traditions reflected in the I0Ps pur-
ports to discourage, much less ban, joining
concurrences, Indeed, Section 4(B) of the
IOPs, the only subsection the FCDO cites,
addresses only the “labeling” of opinions;
it does not address or reatrict the filing of
opinions. Third, what the FCDQ ecalls &

15, The Courl has since amended the IOPs,
effective February 8, 2013, The new IOPs
make no material alterations to the provisions
atl issue.

16, Indeed, there is nothing in the 10Ps, or
logic, to prevent the suthor of a majority
opinion from filing a separate concurring ex-
pression. See, eg, Commonwealth v. King,
618 Pa, 405, 57 A.3d 607, 633 & n, 1 (2012)
(Saylar, T., specially concurring in case where
Mr. Justice Saylor authared majority opinion;
citing examples of similer expressions),

gubsection “defining” a “concurring opin-
fon” in fact ia a provision that is merely
entitled “Concmrrences and Dissents.”
The subsection discusses and distinguishes
the variety of responsive opinions prem- .
ised upon the positions of the expresstons

with respect to the overall mandate; the
subsection does not purport to ban respon-

sive opinions, much less does it ban joining

eoncurrences, Finally, the FCDO' argu-

ment also misreads the select portion of

the TOP it quotes: “An opinion is a ‘eon-

enrring opinion’ when it agrees with the

vesult of the lead opinion, ‘A Justice who

agrees with the result of the lead opinion,

but does not agree with the ratlonale sup-

porting the lead opfnion, in whole or in

part, may write .2 separate ‘concurring

opinion’” This provigion merely records

the Court’s “custom and tradition” that a

“eonecurying oplnion” ia one that “agrees

with the result of the lead opinion,” which

my Concurring Opinion expressly did.

There are other types of coneurrences,

which do not agree with the lead opinion’s

regsoning—hence the second sentence—

but, they are not the only customary ¢on-

currences.’ ‘

The FCDO notion of “banning” joining
coneurrences is ludicrous; indeed, such
opinions are common.'’ Justice Samuel A,
Alito’s concurrence to the per curigm opin-
ion in Bobby v. Vash Hook, 558 U8, 4, 18-
14, 130 8.Ct. 13, 176 LEA.2d 266 {2009),
respecting the liniited -relevance of the

17. A law review article by the Honorable Di-
ane P, Wood, Judge of the U.S. Court of
Appeals for the Seventh Circult, describes the
various types of respansive opintons available
to -appellate Judges, and the purposes they |
serve. Ses Diane P, Wood, When to Hold,
When to Fold, and When to Reshuffle: The Art
of Decislonmaking on. a MultiMember Court,
100 Cal. L.Rev, 1445 (2012), My Concurring
Opinion fits squarely within the tradition de-
scribed in Judge Wood's article.
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American Bar Association (FABA") guide-
lines for defense counsel in capital cases,
which I further discuss below, wag a join-
ing concurrence. Likewlse, the Court's
decislon two years ago in Miller v. Alo-
bama, — 0.8, ——, 132 8.Ct. 2465, 183
L.EA.2d 407 (2012), concerning the consti-
tutionality of mandatory life sentences
without the possibility of parole for juve-
nile murderers, included a concurrence by
Justice Stephen Breyer, joined by Justice
Sonia Sotomayor, which began by stating,
as- my Concurting Opinion did, that he
joined the Court’s opinion “in full.”

The FCDO request to withdraw my
Concurring Opinion, based upon a misap-
prehension and misrepresentation of the

Court’'s I0Ps, is dismissed as_frivolous.

Under no construetion of the TOPs is with-
drawal of an opinion required or author-
ized on the grounds the FCDO states; and
nothing in the IOPs can remotely be read
g8 taking the nonsensical position of for-
hidding a joining concprrence."‘

VI. The Merits—FCDO
Substantive Claima
A Alleged Unwarranted ond Un-
founded Accusations in Coneur-
Tence

Turning to its “mexits” argument, the
FCDO claims that my Concurring Opinion
ghould be withdravm because it makes
“unwarranted and unfounded accusations
against the FCDO.” The FCDO identifies
three sub-points to this elaim: (g) the Con-
curring Opinion allegedly reveals “misper-
ceptions about the role and regponaibility

{8. Later in its Motion, in discussing frivolous
claitns, the FCDO pasits that " ‘frivolous’ 1s
often it the eye of the beholder.” Maotion, &
7. The FCDO Is wrong. The measure of what
is frivolous is objective. Sez, e.g., Pa. R, Prof.
Conduct 3.1 (Explanatory Caomment) {com-
paring Pennsylvania Rules to Code of Profes-
sional Responsibility). An argument, such as
the one In text, which misapprehends or mis-
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of capital post-conviction counsel”; (b) the
Concurring Opinion allegedly makes un-
founded assertions about particalar actions
taken by the FCDO; “and {¢) the Concur-
ring Opinion allegedly was “incorrect” to
suggeat that the FCDO may be misusing
federal funds to support its state court
copital agenda becanse, in fact, “the FCDO
Yig in full complance with applicable ad-
ministrative rules and regulations and has
a separate source of funding to sapport its
[litigation in] state court’” Motion, 2-3
(citation omitted), I will address the third
argument first because the FCDO does s0,
and because the assertion that my Coneur-
ring Opinion was incorrect on this point
was the subjeet of this Court’s Orders of
July 28 and October 3, and Attorney Skip-
per's Verified Statement, T have already
explained the particulars of the FCDOs
claim that I was incorrect and the content
of the Court’s responsive Orders; 1 have
explained the Commonweslth's response;
T have summarized and analyzed the con-
tents of the Verified -Statement; and I
have summarized  other matters besring
upon tha question of the- FCDC's authori-
zation to pursue its private capital agenda

.in state court, and the propriety of divert-

ing federal funding to support the agenda.

1, FCDO’S Misuze of Faderal Funds to
Litigate in State Court

The Verified Statement admits that At~
torney Wiseman’s initial, unqualified rep-
resentation that FCDO activities in state
court were in full compliance with federal
pestrietions was false!® - The FCDO ad-

represents the only suthority cited, is_frivo-,
lous.

19, The initial averment of full compliance
quoted from an identical averment the FCDO
made in Commanwealth v. Hill, 609 Pa, 410,

- 16 A3d 484, 490 (2011), The averment in
Hill, made by the FCDO in specific response
to the Commonwealth's questioning the pro-
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mity that its “allocation of costs” {n uniden-
tiffed prior cases violated federal adminis-
trative rules and regulations. Again, the
FCDO does not provide the relevant rules
and regulations, identify the cases where
the violations eccurred, or deseribe the
nature and extent of the violations, In
addition, as 1 have described szbove, the
FODO has resisted any inguiry into the
particalars of its funding, in a series of
cases it has removed to federal court, de-
laying countless Pennsylvania capital mat-
ters where its only involvement is as a
consequence of its private death penalty
agenda, and the delay is a direct product
of that agenda.

The FCDO's its_gthical duty of
candor to the Court agide, the fact remains
that, as I have also carefully explained
above, the averments in the Verified State-
ment convey that the FCDO's diversion of
federal grant funds to finance and pursue
its private esgenda in Pemnnsylvania state
courts in eapital cases has been pervasive
and eontinuing, and embraces its commit-
ment of extensive resources to mbusively
litipate this capital case both af the trial
level and on appeal.

It is apparent that the FCDO long ago
decided that it would divert federal funds
to exhaust claims in initisl PCRA petitions
in eapital cases, in advance of Ltigation of
federal habeas corpus petitions, and with-
out federal court suthorization. This ac-
tivity oecurred (and presumably continues
to oceur, given the averments made in the
Verified Statement) notwithstanding the
FCD0s eventual concession that it cannot
properly devete federal grant funds to
gtate court Htigation absent federal court
appointment, for that specifie purpose, and
only in matters subsequent and ancillary

priety of the FCDO's state court foray in that
case, is no less problematie a misrepresenta-
tion to the Court.

to actual litigation of a federal habeas peti-
tion. This means that fedéeral funding ean-
not be employed by & private entity like
the FCDO to pursue its private agenda to
“axhaust” claims-in first capital PCRA pe-
titions, sinee these are matters which, by
definition, ave litigated in advence of feder-
al habeas review., Harbison, 556 U.S. at’
189-90, 129 8.Ct, 1481,  The FCDO's ac-
tivity slso oceurred notwithstanding that,
as noted supra, a federal district court
long ago specifically rejected its erroneous
theory that federal habees jurisdiction
could he employed ‘a8 a shell to trigger the
expenditure of federal funds, Wilson .
Horn, 1997 WL 187343, at *6 (R.D.Pa
1997}, S

In my Conewrring :Opinifon, I noted
that the scope of the. federal resources
“Jaployed here, not to ensure & fair irial, -
but to try to prove that a presumptively
competent trisl lawyer was incompetent,
is simply perverse.” I.noted thet, in this
collateral proceeding (involving but one
of the defendant’s three capital murder
convietions), the FCDO “devoted, at a
minimum, five lawyers, an investigator,
multiple mitigation specialists, and multi-
ple experts to the projeet. It inundated
the PCRA court with prolix pleadings, in-
cluding trivial and frivolous claims inter-
mixed with mare serious issues; it de-
ployed multiple lawyers at hearings, who
then attempted to ecnduet multiple and
redundant examinations.” 1 further not-
ed that the commitment of manpower
slone was “beyond. remarkable” I also
deseribed the heavy burden on this
Court arising fronr the abusive Brief the
FCDO filed in this.Court, Spofz 18
A3d at 332-38 (Castille, C.J.,, concurring,
joined by McCaffery, J).%

20. The California Supreme Court, citing my
Concurring Opinion, has recognized that abu-
give pleadings and briefs in capital habeas
caces in that forum “have created a signifi-
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As noted, the FGDO initislty responded
through Attorney Wiseman, claiming that,
leaving aside the delay and obstruction
arising from its commitment of resources
and mannar of litigating this case, | was
incorrect to suggest that there was an
issue respecting federalism because, ae-
cording to Attorney Wiseman, the FCDO
financed this extensive litigation, and in-
deed financed all of its state court eapital
PCRA litigation, with purely private funds,
The Verified Statement now admits that
Attorney Wizeman's representation was
falsa. In fact, there is nothing in the
Verified Statement that calls into question
the accuracy of my observations concern-
ing the propriety and effect of the commit-
ment of federel resources, derlved from
taxpayer revenue, to fund this sort of ac-
tivity. Indeed, if anything, the situation is
far more troubling, This is 8o because the
FCDO’a averment that its activities here
were properly ancillary to orders issued by
Judge Munlay—which implies that it legit-
imately supported its_gbstructionist foray
here with federal funds—is mistaken.
This fact, in twrn, places the FCDO’s re-
fusal to show that it has not misused feder-
al funds In this case, or in other capital
PCRA matters, in a more revealing light.

As I noted at the outset of this Opinion,
the FCDO, obviously employing federal
funds, has made itself into the ds foeto

cant threat to our capacity to timely and falrly
adjudicate such matters,” and has taken cor-
rective measures. [n re Reno, 55 Cal 4th 428,
146 CalRprr3d 297, 283 B.3d 1181, 1246
{2012) {addressing serial petitions). The Rexno
court added:

Some death row inmates with meritorious
legal clafms may languish in prison for
years waiting for this court’s review while
we evaluate petitions raising dozens or even
hundreds of frivalous and untimely claims,
We are not the only state court of last resort
concerned that abusive exhaustion petitions
threaten the court's ability to function.
(See Commonwealth of Pa. v. Spotz (2011),
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statewide capital defender, involving itself
without court appointiment or appraval in a
vast number of capital PCRA matters. In
that self-appointing role, it insists, it s
answerable to no Pennsylvania authority—
not even to this Court, which supervises
the practice of law, and has a special role
in capital cases, The vast number of first
petition capital PORA matters in which the
FCDO has involved itself, the restrictions
of federal law concerning tha use of federal
funding, the FCD('s initial, mistaken aver-
ments respecting what comprises proper:
activity “ancillary” to federal habeas ap-
pointments, and the reported statement of
the President of the Defender Assoriation
all indieate that the FCD{'s diversion of
federal funding has been deliberate, caleu-
lated, substantial and longstanding—and
all in support of what can only be de-
seribed as its private “agenda.” Whatever
the specifics may be, the FCDO's claim
that my Coneurring Opinion should be
withdrawn because 1 was “incorreet” re-
specting the FCDO's misuse of federal tax
dollars is frivolous.® .

The FCDO’s latest. averments to this
Caourt portray it as 2 hybrid organization
which may appear at will to pursue its
private agends in capital cages in Pennsyl-
vanis state courts; 80:long as it nses only
private grant money to-do so. In practice,
g3 the Verified Statement admits, the

610 Pa. 17, 171, 18 A.3d 244, 336 (conc,

opn. of Castille, C.J.) (estimating that the

time required to evaluate an abusive post-

convlction petition in capital cases renders

the Pa. Supreme Ct. “unable 1o accept and

review about five discretionery appeals”l).
Id. at 1246-47.

21, In terms of the FCDO's_gontinuing lack of
cendar, it bears repeating that the BCDOs
Withdrawal pleading was, not premised upon
taking responsibility ‘and admitting that this
particular argument derived fram Attorney
Wiseman's central factual misrepresenta-
tion—e misrepresentation the FCDO has
made to the Court before. Sez Hill, supra.
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FCDOG has not properly managed this sup-
posedly AQ-approved hyhrid arrangement;
ingtead, its activities here, ineluding the
severe negative effects my Concurring
Opinion deseribed, were supported by a
diversion of federal funding, a diversion
not approved by any authority the FCDO
has identified, or can identify. Moreover,
the FCDO most recently sings a different
tune in federal court—one which echoes
the claim of the President of the Defander
Association and Attorney Skipper's initial
claim that the organization in fact has been
subsidizing its private state court anti-
death penalty agenda with a diversion of
federal grant funds all these years, in or-
der to exhaust the claims of possible, fu-
ture federal habems clients. Irrespective
of the FCDO song of the day, the tune

vemalns the same: the FCDQ's pervasive
getivities in Pennaylvania capital cases

have advanced the private group’s agenda,

2. Alleged Misperceptions about the
Role of Capital PCRA Defensa
Counsel

The FCDO’s claim that my Concurring
Opinion misperceives the role of eapital
PCRA defense counsel embraces a number
of sub-arguments, Specifically, the FCDO
takes issue with my comments on: the
prolix_snd frivolous claims raised in its
appeal Brief here and the commitment of
federal resources to litigate the PCRA
matter below; the burden the FCDO's
litigation agenda in capital cases places
upon Pennsylvania courts; and the delays
cansed by the FCDO apenda. Respecting
the sheer number of claims rafsed and its
commitment of resources, the FCDO cites
primarily to the “Guidelines” of the Ameri-
can Bar Association (“ABA") as reported
in a 2008 law review article. From this
purported authority, the FCDO derives
the central proposition that capital PCRA
counsel on appeal are ethically required to
litigate “al} issues” counsel deem “arguably

meritorious”—even if those claims were
“previcusly presented.” » Motion, 5. On the
question of the bedrock ethical prohibition
against rajeing frivolous claima, the FCDO
cavaherlx declares that  frivalons’ is often
in_the eye of the beholder” Respecting
this case, the FCD{) asserts that the 70—
plus claims and sub-claims it raised in its
Brief “meet both the ‘arguably meritori-
oug' standard of the ABA Guidelines, and
the standard of the Pennsylvania Rules of
Professional Conduct, 4e, that a lawyer
not raise a claim ‘unless there is a basis in
law or fact for doing so-that is not frive-
lous, which includes o good faith argu-
ment for an extension, modification or
reversal of existing law. " Motion, 7 (em-
phasis by FCDO). On the question of
delays, the FCDO says that its tacties are
not part of a strategy of delay, but rather,
always derive from its estimation of the
needs of individual clients.

Befare turning to these individual objec-
tions, it bears noting that. any evaluation of

. these arguments for \mthdrawa] is affected

by the fact that the FCDO forwards them
in a pleading that claimed that its state
court activities were supported exclusively
by private funds, 2 claim the FCD( has
gince admitted was erronecus, Again, my
Coneurring Opinion ‘did not merely de-
geribe the FODO’s Brief and ita extensive

- commitment of resources in this case, but

did so in the context of 4 discussion of the
propriety of a commitment of federal tax-
payer dollars to support the sort of abu-
sive litigation effort and tactics employed
here and in other cases where the FCDO
acts pursuant to its private agenda, The
federalism context for the concerns I ad-
dressed remain, therefore, irrespective of
the FCD('s current objections te my com-
mentary on its cnnduct, i

4, Dela.ys C’a%sed by the FCDO -

Remarkably, the FCDO forwards its ob-
jection to my commentary on its role in
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ereating delay in capital PCRA matters
without once addressing, or attempting to
defend, the global federal motion it filed
in Commonwealth v. Dougherty, 495 CAP.
That federal motion, among other things,
complained of delays in Pennrsylvania capi-
tal cases, falsely claimed that the “inordi-
nate delays” were the fault of the Penn-
sylvania Supreme Court, and baselessly
accused the Court of being “incapable of
mangging its capital doeket.” The re-
quested relief was to allow Dongherty to
bypass the Supreme Court altogether. In
forwarding that broad aceusatlon embrac-
ing all Pennsylvania capital cases, the
- FCDO failed to acknowledge its own de-
liberate role in delaying innumerahble capi-
tal cases, including casez the FCDO spe-
cifically listed in the federal motion as its
“proof” of the Court’s supposed Inepli-
tude, Thus, my discussion of delays
caused by the FCDO oceurved in the con-
text of a discussion of the blatant misrep-
resentations the FCDO made in Dougher-
ty, as well a3 the gratuitous burdens
placed upon the Court by abusive briefs

like the one the FCDO deliberately filed

in this case-burdens which necessarily de-
lay all ather matters, capital and non-capi-
tal, See In ve Reno, 55 Caldth 428, 146
Cal.Rptr.3d 207, 283 P.8d 1181, 124847
(2012), My discussion of multiple cases
where FCDO litigation strategies ungques-
tionahly caused substantial PCRA delay
was precise, detailed, and accurate.

Parenthetically, 25 I noted at the outset
of this Opinion, I am not the only jurist to
comment upon the substantial delays that
result once the FCDO puts its private
agenda into motion. One of the cases
discnssed in my Concurring Opinfon, re-
specting FCDO delay tactios, was Com-
monwealth v. Abdul-Salaem, 606 Pa. 214,
096 A2d 482 (2010). After yet another
FCDO state court delay in that case, see

22. Brady v. Maryland, 373 U.S. 83, 83 S.Ct.
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Commonaedlth v. Abdul-Salawm, 6156 Pa.
297, 42 A.8d 983 (2012) (per curiem deci-
sion on third PCRA petition), Abdul-Sa-
laam finally proceeded to a merits disposi-
tion of his federal habeas petition, and
Judge Jones of the Middle District noted
the delay eaused by Abdul-Salaam's law-
yers, who “are at bottom gaming a system
and erecting roadblocks in aid of a singular
goal—keeping Abdul-Salasam frem being
put to death. The result has been the
meandering and even bizarre course this
cage has followed. Its ‘time on cur docket
has spanned nearly all:6f our service as a
federal judge—almost twelve years,” Ab-
dul-Salaam v, Betwd, 2014 WL 1653208,
at *78. The attorneys of record in Abdul-
Salgam v. Beard are the FCDO and Mi-
chael Wiseman, Abdul-Salaam’s judg-
ment of sentence became final in 1996; the
FCDQ or its predecessor organization has
sinee representad Abdul-Salaam on three
PCRA petitions, two preceding the FCDO
being appointed for federal habeas pur-
poses, and all causing substantial delay.

Another point. respecting Abdul-Sa-
laam’s ‘federal habeas -petition warrants
mention, sines it is of a kind with the false
accusations and tactics used by the FCDO
in Dougherty. The trial prosecutor in Ab-
dul-Salagm waes J. Michael Eakin, who
was later elected a Justice of this Court
{and has never participated in any appesl
involving Abdul-Salasm), The FCDO
took the bald fact of Justice Eakin's for-
mer service as @ prosécutor and conjured
a sgeurrilous accusation .that, in denying
relief on a Brady claim? on Abdul-Sa-
laam's first PCRA appeal, the Pennsyiva-
nia Supreme Court sought only to shield
Justice-elect Eakln; that, in rejecting the
FCDO's later attempts to relitigate the
game hasic claim, we demonstrated a bias
against the FCDQ and its “client”; and, as

1194, 10 L.Ed.2d 215 (1963).
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a result, no federal court deference was
due to this Court's decisions, Judge Jones
summerily rejected the FCD(’s attempt
to negate the role of this Court, noting:
“All of these speculative assertions relative
to bias are meritless. Abdul-Salaam and
his counsel's suggestion that the Pennsyl-
vania Supreme Court was anything but
professional and unbiased in its review
end disposition of the issnes is without
foundation and in no way 2 juatification for
bypassing AEDPA [Antiterrorism and Ef-
fective Death Penalty Act of 1996, 23
USC, § 2241(d)] review of the state
court decision at hand” Abdul-Selaam v,
Beard, 2014 WI. 1653208, at *23. In the
behalding eye of the FCDO, the ghject
baselessness of a claim is no reason not to
invent and pursie it.

The FCDO's current complaint about
my disenseion of its delay tactics address-
es casesd in igolation, in an sttempt to jus-
tify its substantisl delay in each case,
But, that FCDO quibbling, of course, begs
the relevant point: whether lengthy de-
lays in individual cases were “justified”
from the perspective of the FCDO private
agenda or not, the FCDO's strategy and
tactics unqueationably were the cause of
the delays—not this Court's alleged in-
competence or dereliction, as the FCDO
seurrilously alleged in Dougherty. No au-
thorized entity appointed the FCDO to
enter these cases where ita appearance,
pursuant to its private agenda, is invari-
ably followed by years or decades of de-
lay. Nothing the FCDO says concerning
the delays it has caused alters the fact of
the delays, or the fact that delay is a per-

Yasive feature of FCDO litigation, when it
suite its agenda,

My Coneurring Opinion did not purport
to be an exhaustive accounting of the de-
lays the FCDO has achieved in pursuing
its global agenda in capital cases. Take,
for example, Commonwealth v. Edmistan,

Pa. 901

which appears on the ligt forwarded by the .
FCDO in its federal motion in Dougherty,
and which has since been decided, Edmi-
ston was delayed because the FCDO belat-

edly filed a motion for DNA testing in the

context of 2 serial PCRA petition, years
after the serial petition was filed and years
after the DNA testing statute was enacted.
Predictably enough, the FCDO filed the
motion only as its serial PCRA petition
was approaching decision. In reviewing
the timeliness of the belated DNA testing
motion on appeal, we held that: “our own
review of the record and cireumstances
surrounding [Edmiston’s] post-conviction
DNA testing request leads to the conclu-
glon that this motion was untimely as &
matter of law and wae. forwarded only to
delay further the execution of the sen-
tence.”. Commonwealth v. Bdmiston, 619
Pa. 549, 65 A.2d 339, 367 (2013).

Or, take the éase"-j',bf Cralp Murphy,
which tellingly was not included in the kst
appended to the false' FCDO motion in
Dougherty, That is”-becouse Murphy's
judgment of sentence was affirmed by this
Court nineteen years -ago, see Common-
wealth v Murphy, 540 Pa. 318, 657 A.2d
927 (1996); and we -affirmed the denial of
reliof on Murphy's of-fight PCRA petition
fifteen years ago, Commonwenlth v. Mur-
phy, 559 Pa. 71, 789 A.2d 141 (1099). The
FCDO has been rapresenting Murphy ever
mince, and the case has not yet even pro-
ceeded to a decision in the federal district
court. It appesvs, from review of the fed-
eral PACER docket, that a fully-briefed
habeas petition has been pending for more
than thirteen years; the lest zctivity not-
ed—Murphy’s response to the Commion-
wealth’s response to his presentation of
new authority—ocemrred on CGctober 10,
2001, Ses Murphy w Horn, 2:00—v-
03101, '_ ;

While the Murphy case lay dormant,
with the judgment.of sentence of death
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effectively subject to permanent federal
injunction without reason, in 2006, the
FCDO pursued a serial PCRA petition in
state court, which was denied, and this
Court affirmed the denial on time-bar
grounds in 2008, Commonwealth v Mur-
phy, 601 Pa. 8, 970 A2d 426 (2009) {per
ouricm ). There is no indication on the
PACER dockst that the FCDO ever: filed
a8 motion requesting a decision on the ha-
bens petition; complained to the judge
shout the inaetion; complained to the
Third Cirenit gbout the federal delay and
inaction; apprised the distriet court of its
foray into state court in 2006 to pursue &
serlal PCRA petition; or apprised the
court of the result of that foray in 2009.
Whers is the motion of faux-outrage from
the ¥CDO-—which is actually appointed as
counsel for Murphy for hebeas purposes-to
the federal distriet court judge or to the
Third Cireui$ complaining of the uncon-
- seionable federal court delay in Murphy?

- Or, cqonsider this case. Over two
months before filing its Withdrawal plead-
ing, the FCDO filed a 392-page habsaz
petition in federal distvict court on appel-
lant's behelf, A review of the federsl PA-
CER docket reveals that, as is typleal, the
FCDO then moved to stay that petition,
noting that sppellant was pursuing a
PCRA attack on his noncapital homicide
convietion arising from Clearfield County,
which formed the basis for an aggravating
circumstance in hiz three capltal murder
cases, Once the state collateral attack
upon the Clearfield County conviction
proved unsuecessful earfier thiz year, the
FCODO filed motions to reactivate appel-
lant's other two capital hobeas matlers,
but not this one. Called upon by the
federal distriet court judge to explain its
lapse, FCDO lawyers claimed that they

23, The FCDO does nat state whether it ever
corrected its false averments in the Dougherty

“were under the erroneous aasumption
that the proceedings in this case had been
stayed on hoth the pending Clearfield
County state court proceedings and the
ahsence of a final determination of [appel-
lant'’s] reargument motfon that remaing
pending before the Pennsylvania Supreme
Court. Counsel wera wrong” Spolz
Wetzel, No: 2:02-CV-0614 (Petitioner's
Response to the Court's July 16, 2014 Or-
der).,

These examples further confirm the de-
liberate falsity of the FCDO's allegations
abeut this Court, which it forwarded in the
foderal mation in Dougherty, in an attempt
to secure a state court bypass. The
FCDO's current complaint about my Con-
curring Opinion ignores the context of its

geurrilous federal motion in Dougherty and

thus demonstrates another distressing lack

of candor,®
SLgangor,

My commentary on FCDO tacties is not
intended to suggest that capital defendants
cannot, avail themselves of legitimate pro-
cedures. But, if a defendant is Intevested
in avoiding delays, there is nothing to keep
him from going forward sconer, For pur-
poses of the FCDO's current complaint
that my Concurring Opinion was wrong to
comment on ity pervasive conduet in caus-
ingr delax the ¥CDO well knows that I
ppoke in the context of the FCDO' falae-
hoods, in  Dougherty. - My Concumng
Opmmn remaine true: the FCDO “obvi-
ously has no fixed poslt,:on on delay.”
Rather:

When delay advanees their global Litiga-

tion strategy, they do theii best to grind

state courtg £o a halt, as with their prolix

pleadings and abusive briefing in This

case, snd their more extreme conduct
and/or misconduct in cases like Banias,
Abdul-Saloam, and Brocey, When faux

motion.
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outrege about the delays their overall
strategy necessarily induces serves their
purpose, they forward that claim, accus-

ing Pennsylvania courts of incompetence
or laziness, their argument unencum-
e ———

bered by concerns for accuracy, honesty,

and ecandor,

Commonwealth v. Spotz, 18 A.3d at 343-49
(2011) (Castille, C.J,, concurring, joined by
MecCaffery, J.), Because the FCDO disin-
genuously faila to come to tarms with the
false position it formally ataked out in
Dougherty, this ground of complaint con-
cerning my Coneurring Cpinion is con-
temptible.

Similarly digingenuous Is the FCDO's
current allegation that my Coneurring
Opinion faulted it for merely seeking to
expedite review in certain cases. Motion,
at 24, My discussion of those expedition
requests was in the context of the overall
burden placed upon the Court by the
FCDO's federally-financed private litiga-
tion agenda. Indeed, the discussion fol-
lowed immediately after I posed these
guestions:

Daes it comport with principles of feder-

aligm for lawyers financed by the federal

courts to mo affect 5 etate Supreme

Court’s docket? Does it comport with

principles of federalism for the federal

courts to finance a group to enter state
capital cagea at will and pursue an agen-
da that inundates the PCRA courts and
this Court with abusive pleadings and
feivolous claims, with the apparent uiti-
mate aim of attempting to bypass the
state courts?
Spotz, 18 A.3d at 836 (Castille, C.J., con-
curring, joined by MeCaffery, J.) (empha-
sis in original), Regarding motions for
expedition, I then noted, “none of the mo-
tions mention the length of the [FCDO]
briefs in the appeals, or the number of
prolix claims, or the complexity of the
proceedings and maneuverings helow, or

the overall and collective burden the
[FCDO] has imposed on this Court” Id.
at 337. This ohservation remains true
This FCDO complaint, agaln ignoring con-
text and characteristically lacking cander,
is frivolous, D

B - Quality and Numerosity of Claims-

1 turn next to the FEDO's claim that I
misperceive’ the role and obligations of
capital PCRA defense :counsel respecting
the quality and numerosity of claims that
must be pursued on state collateral attack,
MNotably, the FCDO never engages the
specifics of my Coneurring Opinion, but
ingtead declares generically that it can
“eonfidently assart” that all of the claims it
raised here—and all of the claims It raises
in all of its cases—are “arguably meritori-
ous” Motion, at 7. My commentary on
the FCDO hrief was not vague or generic;
it was specifie. The FCDO Brief here was
exactly 100 pages, a length representing
this Court’s indulgence since briefs, at that
time, wore not to exceed an already-gener-
ous 70 pages without leave of the Court. 1
noted in my Concurring Opinion that the
FCDO flouted that inditlgence by dispens-
ing with requived briefing elements, such
a8 n Staterent of the Cese, thus creating
space to burden’ the: Court with more
claims. I described with specificity other

abuses in the Brief;

The Brief pretends to raize “only” 20
igsues, which would be burdensome
enough. DBut, within those twenty
claims are multitudes of additional
claime or sub-claims, My conservative
count of the total number of distimet
“olaims” presented in the Defender’s
Brief, including both derivative and sub-
gidiary allegations, exceeds 70. How
does the Defender manage to “litigate”
70 claims in & 100-page brief? Tt em-
ploys a number of additional trieks.
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or example, in 100 pages of Brief,
the Defender includes no less than 136
single-spaced footnotes, many of ex-
treme length, and then routinely ad-
vances distinet substantive arguments
in those footnotes. See, ag., Initial
Brief of Appellant, nn. 15, 18, 20-29,
32.33; 87-89, 48-51, 63, 59, 61-70, 72~
77, 79-85, 94-96, 108, 107-18, 123-25,
127-84, The Defender also seizes more
briefing space by single-spacing, and
not indenting, its Statement of Ques-
tions Presented, making them virtually
unrveadable in the process. Seq eg.
id at 2 (containing 40 single-spaced
lines of text running margin to mar-
gin),  Another common Defender
abuse, immediately recognizahle to
those of us charged with atterapting to
read thelr Briefe, is to lst distinet
claime or sub-claims by single-spaced
bullet point in text, essentially doubling
the number of points to be made. To
make the sbuse worse, these bullet
points often simply declare the sub-
¢laims without development or legal
guppart; other times, the Defender will
append footnotes, which may contain
factual support or substantive argu-
ment, or may provide no meaningful
development or explanation of the rale-
vance of bald citations. Ses, eg, id. at
20-30 & nn. 27-29; 4748 & nn, 53-5T;
53; 64-65 & nn. 82-83; 68-67 & no.
26-92; 71-72 & nn, 96-101; 16-76; 83;
95-98 & nn, 125-34. The time-consum-
ing burden is then placed on the Court
fo attempt to decipher the arguments.

Spots, 18 A3d at 333-34 (Castille, Ci,

concurring, joined by MeCaffery, J.).
Beauty may reside in the eye of the
beholder, but the FCDO is cortainly
wrong in stating that the measure of what
is logally frivolous is equally subjective
and convenient, A claim lacking a basis
In law or fact is frivolons. See, e.g., Com-
monwealth v, Chmiel, 612 Pa. 333, 30 A.8d

1111, 1190 (2011} {“A. frivolous issue is one
lacking in any basis in law or fact.”), Itis
frivolous to say that trial counsel is consti-
tutionally obliged to dbject to every theo-
retically disputable word out of a frial
prosecutor’s mouth, for example; metito-
rious ineffectiveness claims require more’
than merely identifying & potential objec-
tion, Boilerplate or undeveloped claims—
guch ag the numerous skeletal claime in
text, in footnote, and in bullet puint in-
duded in the Brief in this case—are frive-
loug beyond question, *No party can con-
cetvably expect to prevall upon a claim
identified only in the shstract, without ex-
planation, development, context, and legal
srgument,’ See McCoy v Court of Ap-
peals, 488 U.8. 420, 436, 108 5.Ct. 1896,
100 L.Ed2d 440 (1988) (*(a] lawyer ...
has no duty, indeed no’ right, to pester a
court with frivolous drguments, which is to
gy arguments that -eannot concelvably
persuade the court....”) (quotation omit-
tedy; accord Smith v Penmaylvania Bd.
af Probation und Parole, 524 Pa. 500, 574
A2 558, 563 {1990), . The fact that the
casa is a capital one, and that the FCDO
seeks to impede the death penalty to in-

dulge its private political viewpoint, does =
not allow officers of the Court to abuse or

pester the Court with Trivolous clanms,

Chmiel, 30 A3d at 1191

Moreover, the FCDQ briefing abuse in
this case is not atypical. Talke, asa second
example, Commonwenlth v. Roney, 587
CAP, which was. included in the list ap-
pended to the FCDO's mendacious federal
motion in' Dougherty. 'The FRoney appeal
has sinee been decided, In my Coneurring
Opinion in Roney, T deseribed the abuses
in the FCDO's initial beief, as well as the
delay its litigation agénda caused in that
pase, as follows: .

This appeal was pending when Spotz
was decided, , alxeady having been
briefed and submittéd, Soon after Spolz
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was decided, however, this Court acted
upen the fact that the FCDO brief in
this case was_abusive in the same fash-
ion as the Spoiz brief had bean. Thus,
by per curiem order, the Court directed
that a conforming brief e filed:
AND NOW, this 8th day of June,
2011, upen review of the briefs in this
submitted capital PCRA appeal, the
Court has determined that counsel for
Appellant [the FCDO] have filed a
brief that does not conform with the
Pennsylvania Rules of Appellate Pro-
cedure,
The non-conforming hrief does not
contain & Statement of the Case, the
inclusion of which is described and is
mandatory, pursuant to PaR.AP.
2111¢aXp) and PaR.AP. 2117. In
addition, while purporting te raise
thirteen ssues, in actuality, by con-
gervative count, the brief ralses over
seventy issnes, meany of which are un-
developed, Further, counsel have
burdened the Court with seventy-
eight single-spaced footnotes, many of
which purport to raise substantive ar-
guments, Accordingly, the indul-
gonece of the Prothonotary’s May 4,
2010 administrative order granting
leave to file a brief in excess of page
Wmitation aset forth in PaRAP,
2136(a)1) having been abused, that
order is hereby VACATED.
The Prothonotary is to retwrn the Ini-
tial Brief for Appellant, along with the
Agppendix of Initial Brief of Appellant,
to counsel for Appellant to fila a brief
conforming to the Rules of Appellate
Procedure within thirty days of this
order.... Page limitations will be
strietly enforced, and substantive ar-
guments and sub-arguments are not
to be set forth in footnotes or other
compressed texts such as block quota-
tlons or single-spaced bullet points.
Quch practices facilitate violation of

the restrictions on the length of briefs,
and arguments set forth in such fash-
jon wilk 5ot be considered.

Order, 6/911. -

The Court’s decision today, by a Ma-
jotity Opinlon in excess of seventy
pages, is in response to the conforming
briefs we directed i the wake of Spotz

It is also natable, given the FCDO®
claims respecting delay in capital cases,
that before filing its initial brief here,
the FCDO requested. seven extenaions
of time, including three vequests for-
warded after a directive that no further
extensions would he granted. Those
goven requests alone caused over seven
months of delay, In all but the last of
its extension requests, the FCDO cited
to its workload, including its workload in
state PCRA matters. Since the FCDO's
“voluntary” activitles involving first-peti-
tion capital PCRA matters are not by
way of federal court appointment, every
delay oceasioned by the organization due
to manpower or workload is chargeable
to the FCDO's extensive private agenda
in state court which, it is apparent, in-
clndes strategie délay. In the future,
unless the FCDO 18 acting pursuant te
expliclt federal court appointment and
suthority to pursue’an initial PCRA pe-
tition, I would not accept FCDO work-
load as a relevant or'legitimate basis for
delay in the PCRA-eourts, or on appeal
in this Court. - ‘

Commonaenlth v, Rovey, — Pa. —, 78
A.3d 595, 647 (2013) (Castille, C.J., concur-
ring).

The FCDO claims that the defendant’s
federal constitutional claims must be ex-
hansted in state eourt in order to pursue
the same claima on subsequent federal ha-
beas review, if any such review should
oceur. Ignoring that federal habeas re-
view i5 not the primary or exclosive focus
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of state court Htigation, that collateral
point 18 true enough. DBut, the federal
exhaustion requirement does not mean
that all possible claime (federal and state}
must, may or should be presented in an
appeal to the Commonwesith's highest
Court; end it certainly does not mean that
all conceivable elaims must be listed, even
if only in vague, conclusory, gkeletal or
unintelliglole fashion. To the contrary,
the federal habexs exhaustion doctrine re-
quires a fair presentation of federal
claims to state courts. “Just as the State
must afford the petitioner a full and fair
hearing on his federal claim, so must the
petitioner afford the State a full and fair
opportunity to resolve the claim on the
merits.” Keenay 1. Tamayo—Reyes, 504
U8, 1, 10, 112 5.Ct. 17135, 118 L.Ed.2d 818
(1992). Deliberately abusing a2 state's
highest cowrt with = lst of bald asser-
tions—as the FCDO deliberately did
here—does not fairly artieulate feders!
claime. A hoflerplate declaration with 2
foothote containing unexplained citations
does not fairly present and properly ex-
haust a federal claim. Rather, the factic
abuses and pesters the state court. And,
nothing in the federal exhaunstion require-
ment authorizes lawyers to ignore or sub-
vart state court briefing rules and specific
court orders governing the content, form,
and length of hriefs,

One additional fact—conveniently not
addressed by the FCDO-—makes cleay just
hoy_deliberately sbusive the FCDO Brief
was In this case, The FCDO initially re-
quested leave to file a brief of 137 pages in
length—twice the authorized maximnim.,
The request was largely bollerplate, apper-
ently borrowed from a template where the
request was to accept a brief of 100 pages.

24. At one point, the FCDO asserts that my
"complaint” appears to be more about the
sheer number of claims rather “than the man-
ner in which they are briefed,” Motion, 29,
This is deliberate nonsense: my Coneurring
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Thus, wheve the number “100” appeared in
typeface, FCDO counsel crossed it out and
seribbled in, “187.” This effort led to the
following contradictory “assertion concern-
ing what this Court “‘routinely aceep o
Because of these considerations, Appel-
lee’s [sic] brief necessitated additional
pages, The briefl, however, has been
edited to under 100°1¢100" crossed-out
and 137" handwritten in] pages, pursu-
ant to this Court's usual poliey in capital
cases of accepting briefs of 100 pages or
less. ... This Court has rountinely grant-
ed snch requests in espital cases, where
the brief did not' exceed 100 [100”
- erossed-out and “137” handwritten in]
pages. :
Motion, 5/26/09, 1110, 12, Thig Court has
never routinely allowed “187 page” briafs
in capital cases, and the Court specifically
denied the cut-and-paste request here,
leaving the FCDO with 2 gtill-indulgent
authorization to file a brief of 100 pages.
It is apparent that the Brief ultimately
filed vepresented -the FCDQ's deliberate
flouting of a specific order rejecting a 137-
page brief. Rather than comply with a
Court order, the FCDO abused the Court,
dispensing with a statement of the case,
and jamming non-developed issues into
bullet points and footnotes. Thia FCDO
Brief 13 simply indefensible, which no
doubt explains why the FCD('s instant
objection is vague, generle, and ultimately

contemptuous.*

The FODO next. attempts to justify the
number and “quality’ of the claims it
“hriefed” by citing standards it says are
estahlished by the ABA. The FCDO then
argues that my *mispereeption” concarn-
ing the praper role of .eapital PCRA de-

Opinicn plainly expressed concern with the
manner of presenting’ and developing the
claims, as well gs:the abusive number of
claims, and the blatant violstions of the brlaf-
ing rules. S
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fense counsel is proven by consultation of
the ABA’s 2003 “Quidelines for the Ap-
pointment snd Performance of Defense
Counsel in Death Penalty Cases,” Sez 31
Hofstra L.Rev. 913 (2008). The FCDO
saye that it takes its “approach to eapital
representation” from the 2008 ABA Guide-
lines. The FCDQ argues that it would be
easy to comply with briefing rules if the
FCDO “ralsed only two or three claims in
each brief” but “it would be ethically im-
proper: for the FCDO to ‘winnew’ claims in
that faghion” in a capital PCRA appeal
Rather, the FCDO states, it believes it has
“gn ethical duty to raise and exhaust
claims on behalf of our clients” The
FCDO adds that its decislon to raise innu-
merable claims follows the ABA's prefer-
gnee, which urges capital collateral counsel
to litigate all “arguably meritorious” claims
and to beware that winnowing issues “can
have fatal conseguences.” Motion, & 29,
quoting ABA Guidelines. This argument
does not begin to excuse the shuses and
axcesses in the PCDO Brief here or in its
capital ltigation agends generally, In-
deed, the fact that the FCDO admits that
ita agenda in Pennsylvania cases follows
this approach a8 a matter of routine is
reason etiough to remove it from all Penn-
sylvania capital cases.

First, the FCDO’s ghuses in briefin
here did not arise from the difficulty of
ralsing four or five issnes, rather than two
or three, The FCDO raised over seventy
issues ot sub-issnes, Second, the implied
notion that the FGDO’s asserted “ethical
duty” to raise all claims is an excuse to
flout briefing rules, snd specific briefing
orders from the Court, gbviously is frive-
lous, FCDO lawyers—like all lawyers—
are obligated to obey court rules and or-
ders, and to conform their strategies and
agendzs to that ethical reslity. If the
FCDO thinks that a state court hriefing
rule or court rullng violates the federal
Constitution, the FCDO should be frank

"effective assistance of counsel”}.

and raise and articulate that claim, But,
the fact that a reasonable wule or ruling
impedes the FCDO’s- agends daes not
grant the organization license to contemp-
tuously flout both the restriction and the
Court.

Finelly, genovel guidelines and prefer-
ences expressed by the ABA, or by eny
other private organization for that matter
(ineluding the FCDO), obvicusly cannot
justify amy lawyer in ignoring court rules

and ruliegs snd then filng an ahusive

brief, littered with frivolous claims. The

TCDO appemrs to suggest that the ABA
would approve the abusive brief it filed
here; I certainly hope: that would not be °
the case. But, the ABA's approval, or its.
disapproval of the FCDQ' conduct, 18 ir-
velevant, ‘The conduct of counsel in capital
PORA matfers i8 ‘not. governed by the
opinions and suggestjons of the ABA gen-
erally, or of the subeammittee that offered
its idiosyneratic view on capital Iitigation—
or by any other private group. No rele-
vant governmental entity has delegated
authority to the ABA or to any other
group respecting the appropriate manner
of litigating criminal cases generally, or
capital PCRA matters explicitly. Indeed,
this {8 the ABA’s own understanding. See,
6.9 Briaf of the ABA a8 Amicus Curine in
Martinez v, Ryan, 566 U8, —, 132 8.CL
1309, 182 L.Bd.2d 272 {2012), at *3 (“The
ABA Standards do not provide per se rules
or & checklist for judicial evaluation of
attorney performance,; nor do they purpert
to establish the ¢onstitutionsl bageline for
c The
practice of law in Penngylvania is subject
to the standards of. the Supreme Court of
Pennsylvania. -Thai. FCDO's lawyers
shotld take heed that- their cath of office
obliges them to “support, obey and defend -
the Constitution of the United States and
the Constitution .of this. Commonwealth;”
to “discharge the duties of [their] office
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with fidelity, as well to the court as to
the client;” and to “use no falsehood, nor
delay the cause of any person for luere or
for maliee” 42 Pa.C.S. § 2522 (emphasis
supplied).

Justice Samuel A. Alito, Jr., addressed
the limited, tangential relavance of the
ABA’s 2003 Guidelineg as follows:

1 join the Court's par curigm opinion
but emphagize my understanding that
the opinion in no way suggests that the
Ameriean Bar Association's Guidelines
for the Appointment and Performance of
Defense Counsel in Death Penalty Cases
(rev. ed. 2003) (2008 Guidelines or ABA
Guidelines) have special relovance in de-
termining whether an attorney’s per-
formanee meets the standard vequired
by the Sixth Amendment. The ABAisa
venerable organization with a history of
gervice to the bar, but it is, after all, a
private group with limited membership.
The views of the association's members,
not to mention the views of the members
of the advisory committee that formulat-
ed the 2003 Guidelines, do not necessari-
Iy reflact the viewa of the American bar
a3 a whole, It i the vesponsibility of
the courts to determine the nature of
the work that a defense attorney must
do in a capital case in order to meet the
obligations impoted by the Constitution,
and I see no reason why the ABA
Guidelines should be given a privileged
position in making that determination.

" Bobby v, Van Hook, 568 U.S, at 18-14, 130
8.Ct. 18 (Alito, ., concurring).

I expressed a similar view the year be-

fore Van Hook:

1 raalize that Strickland [v. Washing-
ton, 468 US. 668, 104 5.Ct. 2052, 80
L.Ed.2d 674 (1984} ] and later cases re-
for to American Bar Association-promul-
gated standards as guides for evaluating
the reasonableness of attorney perform-
ance respecting mitigation investiga-

tions. . .. However, I would be wary of
going toe far with such observations,
ahsant evalustion and adoption of such
commands by those in authority in
Pennsylvania, or an express command
along those lines from the High Court.
Moreover, the Court has recognized that
applicability of the standards may ba
subject to dispute.... Of course, the
ABA does mmech good work to advance
the camse of justice.. In recent years,
however, the ABA -has chosen to be a
very active velee, almost invariably on
the defense side, i criminal and particu-
larly capital matters. Tts activism in
this regard has heen pronounced enough
to lead many prosecutors away from the
organization. Notwithstanding tha good
“work and dedieation of the ABA gener-
ally, and iis prestige, in this instanee at
least, I would keep in mind that its
suggestions are those of a private organ-
ization, not answerable to the paople’s
volee or purse, offering ohe view, which
doss not necessarily account for the
views of all with front-line experience in
these matters. . .

Commonavealth v, Gibson, 57 Pa. 402, 951
A.2d 1110, 1155 n, 10 (2008) (Castilie, C.J1.,
joined by MeCaffery, J., concurring). See
alss Commonwealth v, Wright, 598 Pa.
270, 961- A.2d 119, 132 (2008) (“Appellant
notea the [ABA] guidolines recommend
two qualified trial-attofneys should repre-
gent the defendant if death penalty cases.
This Court has never eridorsed or adopted

 the ABA guidelines in full. We do not do

go now. Appointment-of additional counsel
is not a right; it is within the trial conrt’a
diseretion,”),

This view is not an outlier. The unani-
mous U.S. Supreme Court in Van Hook
addressed at some length the limited rele-
vance of the ABA Guidelines in identifying
practice norms, and thus the inabllity of
the ABA’s opinions. to serve as & basis to
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asseas attorney performance. In the pro-
ceas, the Court noted the stark difference
in the “detailed prescriptions” found in the
ABA’s totally reworked 2003 approach,
which covered some 131 pages (perhaps
reflecting both the ABA's emerging oppo-
gitional stance on capital punishment as
well as the oppositional orientation of the
advisory committee that drafted the new
guidelines, see 81 Hofstra L. Rev. at 914
{listing affiliations of members of advisory
Committee)), a8 eompared to its simpler,
more neutral, previcus Guidelines. The
High Court also criticized the 2003 Guide-
lines because of their lack of flexibility and
warned conrts against treating the ABA's
vevamped private views as “inexerable
commands’:

The Sixth Amendment entitles erim-
inal defendants to the “‘effective ss-
giztance of counsel' P—that is, repre.
gentation that does not fall “below an
objective stendard of reasonableness”
in light of “prevailing professional
norms.”  Strickland v Wushington,
466 U.8. 668, 688, 104 S.Ct, 2052, 80
L.Ed2d 674 (1984) (quoting McMann
v, Richardson, 397 UB. 769, 771, n.
14, 90 B.Ct. 1441, 26 L.Ed2d 763
(1970)). That standard is necessavily
a goneral one, “No particular set of
detailed rules for counsel's conduet
can satisfactorily "take account of the
variety of circumstences faced by de-
fense counsel or the range of legiti~
mate decisions regarding how best to
represent a criminal defendant.” 466
U.S. at 698-689, 104 S,Ct. 2052, Re-
statements of professional standards,
we have recognized, can be useful as
“oryides” to what ressonableness en-
tails, but only to the extent they de-
gerlbe the professional norms prevail-
ing when the representation ook
place, Id, at 688, 104 8.Ct, 2052.

The Sixth Clrevit ignored this limiting
principle, relying on ABA gvidelines an-

nounced 18 years after Van Hook went
to trial. See G660 F.A4, at 526-528 (quot-
ing ABA Guidelines for the Appointment
and Performance of Defense Counsel in
Death Penalty Cages:10.9, comment, pp.
81-83 (rev. ed.2008)). The ABA stan-
dards in effact in 1986 deseribed defense
counsel's duty td investigate both the
merits and mitigating clreumstances in
general torms: “It is the duty of the
lawyer to conduet a prompt investigation
of the circumstances of the ease and 1o
explore all avenues leading to facte rele-
vant to the merits of the case and the
penalty in the event of conviction” 1
ABA Standards for Criminal Justice 4-
4.1, p. 4-53 (2d ed: 1980). The accompa-
nying two-page commentary nofed that
defense connsel have "4 substantisl and
important role to perform in raising mit-
igrating factors,” and’ that “({Information
concerning the defendant's background,
education, employment record, mental
and emotional stability, family relation-
ships, and the like,'will be relevant, as
will mitigating cireanistances surround-
ing the commisaion of the offense jtself.”
Id., at 4-56.

Quite differenit wre the ABA' 131~
page “Cuidelines” for capital defense
counsel, published in 2008, on which the
Sixth Cireuit relied. Those directives
expanded what had been (in the 1980
Standards) a broad outline of defense
counsel's duties in all criminal cages into
detailed preseriptions for lepal represen-
tation of capital defendants. They dis-
cnes the duty to Investigate mitigating
evidence in exhaustive detail, apecifying
what attorneys should look for, where to
look, and when td begin, See ABA
Guidelines 10,7, . comment, at 80-85.
They inciude, for example, the requira-
ment that coungé}fs__iilvesﬁgaﬁon cover
every period of the defendant’s life from
“the mament of gonception,” i, -at a1,
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and that counsel contact “virtually ev-
eryane ... who knew [the defendant}
.and his family” and obtain records “eon-
cerning not only the client, but also his
parents, grandparents, siblings, and chil-
dren,” id., at 83, Judging counsel’s con-
duct in the 1980's on the hasis of these
2003 Cuidelines—without even pausing
to consider whether they reflected the
prevaillng professional practice at th
time of the trial—was error. ‘

To make matters worse, the Court of
Appeals (following Cireuit precedent)
“treated the ABA's 2008 Guidelines not
merely as evidence of what reasonably
diligent attorneys would do, but as inex-
orable commands with which all capital
defense counsel “‘must fully comply.’”
560 F.3d at 526. ... Strickland stressed,
however, that “American Bar Asaccia-
tion standards and the like” are “only
puides” to what reasonableness means,
not its definition. 466 U.S. af 688, 104
§.Ct. 2052. We have since regarded
them as such.F™ ! Ses Wiggins v Smith,
530 US. 510, 524, 123 S.Ct. 2627, 156
1..Ed.2d 471 (2003), What we have said
of state requirements is @ fortiori true
of standards set by private organiza-
tions: “TWihile States are free to impose
whatever specific rules they see fit to
ensure that eriminal defendants are well
represented, we have held that the Fed-
eral Constitution imposes one geneval
requirement; that counse! make ohjee-
tively reasonable cholees” Roe w.
Flores-Ortegn, 628 U8, 470, 479, 120
8.Ct. 1020, 146 L.Ed.2d 985 (2000},

FN 1.The narrow grounds for our opinfon .

should not be regarded as accepting the legit-
imacy of a less categorical use of the Guide-
lines to evaluate post-2003 representation.
For that to be proper, the Guidelines must
reflect “[plrevailing norms of practice,”
Sirickiand, 466 U.S. at 668, 104 5.Ct. 2052,
and “standard practice,” Wiggins v. Smith,
539 U.S. 510, 524, 123 S.Ct 2527, 136
L.Ed.2d 471 (2003), and must not be so de-
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tailed that they would “Interfere with the
constitutionally protected independence of
counsel and restrict the wide latitude counsel
must have in making tactical decisions,”
Strickland, supra, at 689, 104 8.Ct, 2052. We
express ¢ views on whether the 2003 Guide.
[ines meet these criteria.

Van Hook, 558 U.8, at 7-9, 180 8.Ct. 13,
Accord Cullen v, - Pinholster, — Us.
— — 181 B.Ct. 1888, 1407, 179
L.EBd2d 5587 (2011) (identifying proper
Strickland measure gs”“the standard of
professional competence in capital cases
that prevailed in Los Angeles in 19847 (the
time and place of trial}; noting also rele-
vance of whether strategy employed was
one in use by defemse bar at relevant
time), ‘

In short, the Constitutions (state and
federal), the Rules of Professional Conduct
established by this Court, and norms and
standards of practice, which respect the
wide latitude efforded counsel, are the
preper measure of -counsel’s “othical
duties,” not the apinions or preferences of
private groups, answerable to a different
sgends. Advocacy that is both effective
and ethieal in eapital PCRA appesals s
little different theli advoeacy in any other
appeal: counsel must act ethically, follow
the rules and obey, court orders, and
should focus on strong claims, Counsel
should never Ltter & PCRA petition or
brief, and thereby “pestey” any court, with
limitloss weaker claims and sub-claims—
much less undeveloped or fragmentary
claims. Contrary to the erroneous private
views of the FCDO, “Itihe law does not
require coumsel to raise every available
nonfrivolous defense” Knowles v Mir-
sayance, 566 U.S. 111, 127, 129 8.Ct, 1411,
178 L.EBd2d 251 (2008), citing Jores v.
Barnes, AB3 1.8, 745, 751, 103 S.Gt. 3308,
77 LEd.2d 987 (L988Y; eccord Jomes, 463
U8, at T61-52, 103 S.Ct. 3308 (“experi-
enced advoeates since bime beyond memo-
ry emphasized the importance of winnow-
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ing out weaker arguments on appeal and
focusing on one central issue if possible, or
at most on a few key issues™); id. at 764,
103 8.Ct. 8308 (“For judges to second-
guess reagonsble professiona! judgments
and impose on appointed counsel 2 duty to
raise every colorable claim suggested by a
client would disservice the very goal of
vigorous and effeetive advacacy.”). Thus,
“gthical and diligent counsel may winnow
the available claims so as to maximize the
likelihood of obteining relief” In re Reno,
146 Cal.Rptr.3d 297, 283 P.3d at 1212 {eit-
ing Jones). And, there are simply no
cireumstances that allow eounsel to delib-
erately flout briefing rules and rulings
merely to add more claims to_ghuse an
appollate court, exhanst its time and ve-
aoupces, foster delay, and manufacture

platform to file the sort of seuriilous

claimg the FCDO forwardad in, for exam-

ple, Dougherty and Abdul-Soleam. Yet,

that is precisely. what the FCDO has done
_in thie case, not only with its inexcusably
sbusive brief, but with this frivolous and

disingenuous Motion, which refuses to take
responsibility for multiple, obvious ethieal
_derelictions.

The California Supreme Court in Reno
well expressed the proper balance. After
summarizing the Van Hook Court's eriti-
pism of reliance upon the private opinions
powering the 2008 ABA. Guidelines, the
Rano court noted:

We agree with the high court's char-
acterization of the ABA Guidelines.
California, consistent with federal law,
requires that connsel—including in capi-
tal cases—make ohjectively reasonable
choices according to preveiling profes-
sional norms. . .. To the extent petition-
er relies on the ABA Guidelines’ di-
rectives that “[plost-conviction counsel
should meek to litigate oll {ssues, wheth-
er or not previously presented” (ABA
Guidelines, guldeline 10,16.1{C), italics
added), and that counsel is required to

preserve “‘any and oll conceivable er-

rs’* (ABA Guidelines, p. 87, italics
added), to justify his position that post-
conviction counsel in capital cases is eth-
ically bound to raise defaulted claims in
an exhaustion petition, we reject the
point because the ABA Guidelines re-
quire much more of coungel than ts re-
quired by state and federal law govern-
ing ineffective assistance of counsel.

146 Cal.Rptr.3d 287, 283 P.34 at 1213 (clte-
tions omitted). Ses id, 146 Cal.Rptr.3d
297, 283 P.3d at 1214 .(“The ABA Guide-
lines thus recommend-a higher level of
rigor than does this court or the United
States Constitution,”). =

In shori; the FCDO's generie and uns-
pologetie defense of its abusive briefing
approach in capital PCRA appeals where it
has injected fteelf s eounsel in pursuit of
its private agenda, premised upen the pri-
vate preferances reflected in the 2003 ABA
Guidelines, provides zero justification for
the Brief it filed and the briefing order it
conteraptuously flouted in thig ease. Thus,
the FCDO's eurrent complaint provides no
basis for the withdrawal of my Conenrring
Opinidn on grounds that T, rather than the
FCDO, “misperceive” the “proper” role of
eapital PORA counsel,  The actual govern-
ing principle for ethmal capital PCRA
counsel is to make reasonable cholees in
determining which ‘issues to pursue, 80 as
not to pester the eourt and cause delay
just for the sake of delay; to candidly
acknowledge governing. law; and to file
professional pleadings that conform ta
court rules, court rulings, and the actual
gthical standards governing our profession.
Legitimate representation, however zeal-
ous, does not embrace a mcorched earth
policy of listing all possible claims, devel-
oping them erratieally or not at all, fiout-
ing court rulings, secking to manipulate
procedural defaults, placing the burden
apon the Court to drop all other matters in
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an attempt to deeipher the Brief, and then
further wasting the Court’s time and re-
sources when gthica] lapses are noted. The
poverning standard does not encompass,
require, or approve inundation of the
PCRA courts, or of this Court on appeal,
with undeveleped claims and sub-claims, or
other abjectly frivolous claims, No geod
lawyer would do this: unless a private
“agenda was at work.

C. -FCDO Agenda -

I turn next to the FCDO's complaint
that my Coneurring Oplnion comments on
the burden its global Ltigation agenda in
capital cases has placed upon Penneylvania
courts. The FCDO declares that it has no
such agends. However, the legitimacy of
that position is tied to the FCDO's prof-
fered justification for its manner of litiga-
tion, including its disingenuous stances
that frivolous claime are not objectively
measurable, that it is ethically required to
raige all non-frivolous claims, and that its
ethical duties justify it in flouting brieffrg
rules and Court orders, I have already
addressed these mistaken notions. More-
over, it bears repeating that the FCDOQ,
despite burdening the Conrt with this Mo-
tion, never attempts to defend the actual
Brief it filed in this case except through
generie, and mistaken, assertions. The
FCD(O's manner of litigation unquestion-
ably has caused substantial delay, and has
required an unwarranted commitment of
the Court's resources to wade through
multiple, ahusive pleadings,

It also warrants emphasis that the
FCDO does not just abuse this Court with
its scorched-earth private litigation agenda
in ecapital cases; it gratuitously overtaxes
the trial courts as well, as I explained in
my Concurring Opinion detailing the ex-
gessive abusive FCDO effort here. At the
outset of this Opinion, I quoted the trial
couri's opinion in Commonwealth v Fi-
chinger, 657 CAP, detailing a similar ef-
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fort, Judge Cavpenter's opinion noted, in-
ter alig, that:

This cage has caused me to reasonably
question where the lina exists between a
zealous defense and an agenda-driven
litigation strategy, such as the budget-
bresking resource-breaking strategy on

" display in this case. Here, the cost to
the people and to the trial Court was
very high, This Court had to devote
twenty two full and partial days to hear-
ings. To earry out the daily business of
this Court vigiting Senior Judges were
brought in. The District Attorney’s cap-
ital litigation budget had to have been
impacted. With seemingly unlimited ac-
cess to funding, the Federal Defender
came with two or three attorneys, and
vsually two assistants, They flew in
witnesges from around the Country.
Additionally, they raised overlapping is- .
sues, lsues that were previously litigat-
ed, and issucs that were contrary to
Pennsylvania Supréme Court holdings
or otherwise lacked merit. '

Opinion, Carpenter, J., July 25, 2012, at 1-
2 A

Furthermore, laying aside the diversion
of federal funds to suppart the FCDO's
“private” activities in Pennsylvania capital
eases, the PCDO's own description of its
hasis for appearing in Pennsylvania cases
without court appointment or other au-
thorization corroborates that it acts in
puranit of a private agenda, The FCDO
has not. been retained by the scores of
indigent capital defendants it has been
reptesenting with federal resources. In-
gtead, the FCDO" embarked npon a dalib-
erate course to secure for itself the state-
wide role of primary counsel for capital
PCRA petitioners through some form of
private, “volunteer” afrangements with in-
dividusl defendants.- *An agenda involving
such arrangements invites abuse, and this
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ease demonstrates how that can entail
shusive briefing.

No court appointed the FCDO to assist
appellant in filing his PCRA petition. Ap-
pellant either asked the FCDO to pasist
him or the FCDQ solicited appellant, offer-
ing its “free” services and ability to deploy
vast federal resources in state court, and
he agreed. Lawyers owo competing
dutfes: to their clients primarily, but they
are also constrained by core ethical duties
to the cowrt. Thiy reality can create ten-
sions in any criminal ease, especially with
difficult clients, and the stakes are higher
in capital cases. Nevertheless, no lawyer
is authorized to ahuse a court, by raising
frivolous claims, or flouting a court brief-
ing order, te appease a client. In some
cages, the lawyer must stand up to the
client, or the client must pursue his own
cause,

A client who disagrees with his lawyer
can fire the lawyer, if he is retained; or
seek new counsel, if the lawyer is appoint-
ed; or seek appointed counsel, if he i8
indigent and the lawyer i3 a “volunteer”
“private” lawyer; or he can represent him-
gelf, if he cannot otherwise be satisfled. A
eriminal defendant, like citizens generally,
has a right to self-representation, even if
his lawyer thinks self-representation is a

25, A more receni report of the FCDO's in-
volvement in the unauthorized representation
of a Pennsylvania copital defendant involves
Ballard v. Penusylvania, — U8, —, 134
S.Ct. 2842, — L.Bd.2d — (2014) (per cu-
riam order denying certiorari from this
Court's affirmance of judgment of séntence of
death). In addition to denying certioraxi, the
U.S. Supreme Court directed the lawyer who
filed the petition in Ballard, Marc Bookman
of the Atlantic Center for Capital Representa-
tion, to respond to a letter from Ballard him-
self, That letter claimed that Attorney Book-
mun's certiorari filing on Ballard's behalf was
unauthorized, that he did not wish to appeal,
and that the Aling was the product of the
FCDO's attempt “to secure themselves as ‘at-
torney's of record’ so as to circumvent having
to obtain my authorization.” 1 have noted

bad idea; and he certsinly has a right to
refuse the unwanted aspigtance of non-
retained, non-zppointed, “volunteer” “pri-
vate” federal lawyers pursuing their own
agenda. But, none of thess scenarioa ever
authorize an officer of the court—retained,
appointed, or volunteer—to abuse and bur-
den the court, whether %o indulge the
client or for any other reason. General
questions of ethics aside, the only lawyer
who would have diffienlty navigating these
shoals is one who decides that remaining
in the case at all costs is the prime di-
rective. And, that is where the FCDO's
speaial politieal agenda comes in: not only
{s the FCDO obviously: willing to abuse the
eourt to keep ite client happy—which 1s
even in question here (as explained dn-
fra}—hot the FCDO has demonstrated in
multiple cases the lerigths to which it will
go to remaln In a_case againgt its client’s
wishes, as I noted in vy Coneurring Opin-
fon, Spotz, 18 A3d at 339 (Castille, C.J.,
coneurring, joined by MeCaffery, J.) (dis-
cusking, inter alia, Commonwenlth v Ali,
808 Pa, 71, 10 A.3d 282, 290 (2010); Com-
monweulth v. Saranchak, 570 Pa. 521, 810
A2d 1197, 1198 (2002); and Comwmon-
wealth v Sam, 687 P_a'. 523, 952 A.2d 565
(200837

ahove, in the dscussion of the FCDO's “ani-
cus " work on behalf of Mexico in Conmmon-
wealth v. Padilla, Attorney Bookman's close
relationship with the FCDO,

Attorney Bookman respended by letter dat-
ed July 8, 2014, carroboratiog the FCDO role
and admitting he never miet with Ballard,
Attorney Bookman stated that after Ballard's
direct appeal was decided he was approached
by an attorney with: the FCDO, whom Bogk-
man did not name, and who claimed Ballard
had asked the FCDD “to find him an attorney
to file a Petitlon for.a Writ of Certiorari” and
Bookman "agreed to'do so."” The FCDO had
never been appolnted’fo represent Ballard.
Attarney Bookman did, not elaim that he ever
spoke with Ballard himself, or with Ballard’s
court-appointed counsel. The Northampton
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Lawyer‘s operating pursuant to a perva-
sive private agenda in capital eases can
cause other mischief, ag well. Pennaylva-
nia has a policy against “hybrid” represen-
tation, that is, we typleally do not consider
the merits of pro se briefs or motlons filed
by counseled defendants. Bee Comman-
wealth v. Reid, 537 Pa. 167, 642 A2d 453,
462 (1994); Commonwealth v FEllis, 534
Pa, 176, 626 A.2d 1137, 1140 (1993), This
system assumes honest and responsible
lawyers. When a court receives pro se
communications from a represented client,
it ordinarily waits for the lawyer to re-
spond or act, albeit courts obviously retain
the discretion to direct counsel to respond.
Lawyers with agendas in tension with the
wishes of their clients, however, may game
this arrangement to act contrary to the
wishes of their elients, So, for example, in
this case, appellant sent a letter to the
Supreme Court Prothonotary, dated Janu-
ary 4, 2012 (stamped received on January
9, 2012), relating the following (bold em-
phasis added}).

Dear Prothonotary:

I am a death row inmate. I have 2

capital appeals pending before this court

576 CAP and 610 CAP). I want to waive

those appeals. T do not know my case

mumbers and my lawyers will not file

County District Attorney's Office vespended
by attaching a letter from Bollard's court-
appointed counsel, which related that: coun-
sel received a telephone call from an FCDO
lawyer, offering that he knew someone who
might he willing to file a cerfiorari petition for
Ballard, and asking to see materials relating
to the case; counsel wrote to Ballard, who
responded that he wanted no further appesls
and that counsel was not to provide materials
1o any third party; counsel advised the FCDO
lawyer of Ballard’s directions and wishes; the
FCDO lawyer nevertheless sald his office

twill take it from here and speak directly with -

[Ballard] about the appeal;” and, afier the
eertiorari petition was filed by Attorney Book-
man, Ballard called counsel, asked who
Bookman was, and advised that the FCDO
had attempted to speak with him, but he told
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this waiver for me, Pleage, I beg of
you, plesse file this letter into the record
and present it to the judge so that I can
be executed.

Thank you for your kindness and mercy,
Sincerely, N

s/

Mark Spotz

The same day, appellant divected a sepa-
rate latter, addressed to myself, with a
“Re” ling entitled "WAIVER OF CAPI-
TAL CASE. APPEALS,” stating that he
“shonld have been executed a long time
ggo,” no longer wished to pursue his ap-
peal, and gaying “allow no one to inter-
fere” The letter iz courtesy copied to
three FCDO lawyers.

The FCDO has filed no motions in light
of these pro se communications, and ac-
cording to appellant st least, refiused to do
so, against his wishes® If the appeals
were not already concluded, remand would
be required to ensure thet appellant's ex-
pressed cauge is pursned, and not a con-
trary private agenda of the FCDO,

There & a documented, earlier tension
hetween the FCDO and appellant. On
Movember 18, 2008, appellant filed a pro se
petition to remove the FCDO and to allow

the FCDO he did not want to appeal, Ballard
also then filed his pro'se letter with the U8,
Supreme Court, cornplaining about the FCDO
and Attorney Bookman pursuing the unautho-
tized certiorari petiton; . :

By order dated August 11, 2014, the Supreme
Court referred the letters from Ballard, Attor-
ney Bookman and the District Attorney to the
Disciplinary Beard of the Supreme Court of
Pennsylvania *for any investigation or action
it finds appropriate.”

26. The FCDO's Withdrawal pleading did not
encompass the pending reargument petition;
and, as noted, the FCDO apparently has used
the pendency of the reargument petition to
continue delaying appellant’s federal habeas
proceedings. :

APPENDIX 057



COM, v. SPOTZ

Pa. 915

Citeas 99 A.3d 866 (Pa, 2014)

him §o proceed pro s¢ on PCRA appeal,
Appellant alleged that there were claims
he had made counsel aware of, but that
counsal had not raised below. Appellant
said that if the FCDO “Is not going to fully
litigate all meritorious issues on appesl,
which they have failed to do,” then appel-
lant would prefer to represent himself, as
was his right. Five months later, appel-
lant withdrew the Motion, stating that he
had sinee met with counsel in peracn and
spoken to counsel over the telephone, Ap-
pellant atated that, “T do not want to pro-
ceed pro se. I want to be represented by
current coungel, but I wani counsel to
raise all available issues,” Motion,
3/10/09, 1 4 {emphasis supplied).

This eircumstance may explain why the-

FCDO would flle something so_blatently

contemptucus as the Brief in this case,
after the Court had specifically denied the
request to file the 137-page brief it initial-
ly prepared. The FCDO apparently de-
termined that it had to make its “client”
happy, even if it meant abusing the Court,
ao that the FCDO could remain in the
case; the FCDO's “stay in the ease at all
coata” agenda trumped its core ethieal obli-
gations to the Court. This circumstanee
does not happen absent the dynamie of the
federally-financed FCDO ‘“volunteering”
‘its "private” services to clients who are not
obliged to accept the offer. All lawyers,
without such an_agenda properly resist

demsnds from a client that requive unethi-
gal eonduet. But, a lawyer or organization
with a political agenda to remain in a
case—indeed, in all capital cases at all
coste—hut subject to being “fired” by the
client, is tempted by a different calenlus.
It appears that the FCDO indulged that
temptation here, simply ignoring its law-
yers' duties as offieers of the Court,

The additional specifics of the FCDO's
agenda are shrouded in the mystery of its
hybrid status, the precise extent of its

involvement in Pennaylvania capital cases,
the true extent of its past and present
diversion of federal funds, its relationship
to the AQ and the federal courts when it
engages in so-called “phivate” state court
litigation, and the actual manner in which
it has managed to ‘moriopolize Pennsylva-
nia. eapital eases without answering to any
legitimate authority, The FCDO's atrate-
gic refusal to be candid—to, In the words’
of our order in Mitchell, take the modest
step of “demonstratfing] that its actions
here were all privately financed, and con-
vineingly sttest that this will remain the
case going forward"—combined with its
self-assumption of the central role of capi-
tal defense in Pennsylvania, requires & re-
sponse from Penngylvania, and an instite-
tional response from this Court, which 1
address in Part VII below, For present
purposes of evaluating the claim that I am
required to withdraw my -Concurring Opin-
ion, the FCDO has ‘#lléged nothing to di-
minisk the demonstrated, multiple cons
cerns with the obstruetionist intention and
effects of its private litigation agenda in
Pennsylvania courts; -as revealed by its
conduct in this caséand in many other
cases.

For all of the above reasons, the FCDO
has identified no reasen why I should with-
draw my Concarring Opinion, The re-
quest is denied.

VIE. Remedial Measures—_Short Term

In my Concurring Opinion, I made sug-
gestfons respecting eppellate briefing in
capital PCRA matters, “[tlo curb the
vampant, sbuses in this case and other
cases” :

(1) Direct the Supreme Court Prothono-
tary to immediately reinstate a briefing
limit of 70 pages in capital PCRA ap-
peals, with no exceptions absent: (a) &
showing of extraordinary circumstances;
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and (b} the explicit concurrence of the
Commonwealth,

(2} Direct the Supreme Court Prothono-
tary to amend briefing notices to advise
parties that: (a) substantive arguments
and sub-arguments are not to be set
forth in footnotes or other compressed
texts, such as block quotes or single-
spaced bullat points, since such practices
facilitate violation of the restrictions on
the length of briefs; and (b) arguments
set forth in such faghion will net be
considered. I would also refer the mat-
ter to the Appellate Procedural Rules
Committee to recormnend changes to
our Rules to curb these ghuses, includ-
ing: (2) lmitations on the number of
words in a brief, such as are found in the
Federa) Rules, and (b) requived certifi-
cation from counsel that the brief is
compliant. '

18 A.3d at 349 (Castille, C.J., concurring,

joined by MeCaffery and Orie Melvin, JJ.,
on this point), As noted, with the excep-
tion of its eventual admission to diverting
federal funds to support its state court
activities, the FCDO has failed to take
respanaibility for its abusive litigation ac-
tivities in Pennsylvania courts, including
its distngenmons and infantile claim that
there was nothing inappropriate in the way
it briefed this appeal and litigated this
case. 1 have explained why the posture go
assumed has merely compounded the ini-
tial abuse, thus wasting more of the
Court's time and resources,

Even indulging the fiction that the
FCDO belleves what it has said, the Coutt
has already implemented mesasures along
the lines that I suggested, beginning im-
mediately after the decision in this case.
For example, the Court’s briefing notice in
capital PCRA appeals was amended to
provide that page limitations would be
strietly enforced, that “substantive argu-
ments and sub-arguments are not to be set
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forth in footnotes or other compressed
texts, such as block quotations or single-
spaced bullet points,” and that points set
forth in such a manner would not be con-
gidered, This amendment was a direct

response to FCDO briefing abuses,

Furthermore, the Appellate Court Pro-
eedural Rules Committee reaponded to the
concerns by proposing revisions to the Ap-
pellate Rules to rein in the kind of abuses
routinely found in FCDO briefs. * These
revisions were approved hy the Court in
an order entered on March 27, 2013.
Tracking aspects of the federal rules of
sppellate procedure, t t.he revislons get forth
restrictions on the font size used in briefs,
see Pa.R.AP. 124, and’ change the method
by which to measure the length of briefs.
See Pa.R.AP. 2135, Arprincipal brief, for
example, {8 limited to. 14,000 words, unless
the brief- does not ‘exceed thirty pages.
The revised rules also require that counsel
file a certificate of compliance if, for exam-
ple, a principal brief exceeds thirty pages
and 13 measured by use of the word count
alternative, Id.

The significance of what these changes
they say sbout FCDO abuses should not
be overlooked, The Court has always had
very flaxible briefing rules, The Court
had no previous ocesslon to adopt such
explieit rules of limitation, because there
was no need to: the ‘professionalism of
Pennsylvania lawyers resulted in responsi-
ble attorneys generally not flouting the
flexible rules. And:then, the federally-
financed FODO camé along, in pursuit of
its_private apenda and contemptuous_of
practice rules, )

Referms to rein in; ahuses at the appel-
lata level only address the back-end of the
problem, There is alsa the question of
whether similar reforms should be made to
the Rules of Criminal Proeedore governing
PCRA practice, to ehsure that the trial
courts. no longer are overwhelmed with
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Drolix _and abusive pleadings and amend-
ments. The Court’s Criminal Procedural
Rules Committee has recently published
for public comment proposed revisions to
Rules 905-909 which, if adopted, should
help to rein in abuses, Ses 44 Pa. Bull. 27
{July 5, 2014),

VIII. Remedial Measures—-Long Term

The vevelations in this case and in other
pending capital PCRA matters where the
FCDO has involved itself, making clear
that the obstructionist agenda of the
FCDO affects the vast majority all Penn-
sylvania capital PCRA cases, also make
clear that foundstional meszsures beyond
rewriting briefing and pleading rules are
necessary, . Pennsylvania simply cannot al-
low the FCDO to continue in its self-ap-
pointed but unauthorized, role as default
defense counsef in capital PCRA matters,
employing scorched-garth tactics, designed
to grind capital cases to a halt. The
FCDO should redirect its death penalty
sholitionist energy to the political pracess,
where it belongs,

Pennsylvania has an obligation in capital
PCRA matters not to subvert the current
law, which allows for capital punishment,
but rather fo provide indigent defendants
with trained, competent, ethical, and ap-
propriately compensated counsel, with ac-
cess to necessary support resources, It is
not for some private organization, with a
private agends, and answering to no Penn-
sylvania authority, to assume for itself the
central statewide role of providing defense
services. ‘This would be so even If the
FCDO were not pursuing an obstructionist
sgends, supported with a diversion of fed-
ergl taxpayer money,

The pieture that has emerged iz that the
well-heeled FCDO has managed to insinn-
ate itself into Pennsylvania cases to such
an extent that it now assumes control over
an overwhelming percentage of capital

PCRA eases. Given budgetary constraints
at the state and county level within Penn-
gylvenia, and the FCDO's bloated federal
budget, it is not diffimilt to see how the
FCDO managed to install itself on a case-
by-case, county-by-county basls. As I not-
ed in my Conewrring Qpinion: “The provi-
gion of federally-financed lawyers for state
capital PCRA petitioners appears benign
on its face and weleome; it spares Penn-
sylvania taxpayers the: direct expense of
state-appointed counsel,” 18 A3d at 335.
But, I went on to explain:,
[TThat veneer ignores the roelity of the
time lost and the expenses generated in
the face of the resources and litigation
agenda of the [FCDO]. Capital cases,
like criminal cases generally, are highly
individualized, Each case is invariably
about one defendant and one primary
eapital crime; and the defense lawyer
has a duty of zealous advocacy in ad-
vaneing his elient’s cause, within the eth-
ical limits that govern all Pennsylvania
lawyers, whether they are paid by the
federal government or not, But, the
[FCDO] has the resources and the luxu-
¥y to pursue a more global agenda, and
ita conduct to'daté strongly suggests
that, if it once angaged in mere legltl-
mate zealous defense of partleular
clients, it has progreased ta the zealous
pursuit. of what is diffieult to view as
anything but a political cause: to impede
and sabotage the death penalty in Penn-
sylvania. Lo
Id. )
The veality is that the FCDO has delib-
erately overburdened the state courts with

-ita resources and tactics, and its tentacles

can be found In other stages of litigation as
well, including amicus work on behalf of
foreign governmenta and thelr citizens who
commit murders in the United States, No
Pennsylvania suthority. has approved this
arrangement, no Pennsylvania authority
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oversees the arvangement, and the FCDO
operates in 4 shroud of secrecy., Neither
Pennsylvania generally, nor this Court
gpecifically, 1a obliged to sit back and allow
this private group, pursuing a private
agendn, with federal taxpayer funds, em-
ploying obstructionist tactics, to assume
this statewide fumetion. Whatever rels-
tionship the FCDO has with the federal
AQ, when its lawyers appear in stafe
court, it is only by this Court's leave, as
members of the Pennsylvania bae,

A further concern—one which is =2
unique funetion of the FCDO global agen-
da and its federal funding, expertise and
orientation—must be noted. As detailed
in my Coneurring Opinion, the FCDO
takes tactical stances If cases which are
designed, not just to Seek collateral relief
in state court on substantive state and
federa] claima while also fairly exhausting
federal claims, but to lay the groundwork
for federal hobeas positions -designed to
undermine Pennsylvanis law, and sover-
eignty, across the board:

A competent sppellate lawyer without

& global agenda, intent on having his

client’s issues actualiy heard on appesl,

would never delibarately ignore a Rule

1925 order [thereby waiving the defen-

dant's claims on appeal]l. Bub, the

[FGDO] {8 financed and positioned to

strategize differently and globally. In

Pennsylvania capital cases, the [FCDQ]

routinely argues in federal habeas court

that various Pennsylvania procedural de-
fault rules ave arbitrarily applied, and
therefore should be ignored. The re-
ward, if the federal court accepts the
argument, is de novo federal review, un-
impeded by state court findings, and

unimpeded by the federal hnbeas stan-

dard of review reguiring deference to
state court decisions. The result of this
perverse system of incentives for profes-
gional capital counsel who ping-pong
back and forth hetween state and feder-
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al courts, and who have seemingly inex-
haustible federal resources and ample
cases to choose from, is an opporfunity
and incentive to.feign that they do not
know how to comply with state proce-
dural rules, see [Commonwealth o]
Sieele {599 Pa. 841), 961 A.2d [786], 834~
98 [ (Pa.2008) ] (Castille, C.J., joined by
MeCaffery, J., conenrving); and in the
process attempt to generafe “uneven”
procedural defeult rulings by the atate
courts, Then, counsel will procead to
argue in federal court that the particular
default rwle should :be ignored in all
cagsos, The state response, faced with
continuing federal eriticism that our pro-
cedural rules have too much diseration-
pry flexibility to be econsidered legiti-
mate expressions of state sovereignty, is
to adopt less flexible rules. Cammon-
wealth v. Gibson; 597 Pa, 402, 951 A.2d
1119, 1150 (2008) (Castille, C.J., joined
by MeCaffery, J., concurring) (“The
threat of dismissive federal responses to
flexible state procedural rules can lead
{0 state legislaturer-and courts adopting
ever-more inflexible rules.”),

But, for these with tha luxury to pur-
sue a global agenda, this refinement
does not end the incentive to create
disruption in state court; it just requires
g shift in strategy. Faced with a clear,
simpls, and Jmowzn rule such as Appel-
late Rule 1925, counsel ean ratchet up
the stakes by deliberately engaging in
the most overt of defaults, daring the
state court to apply its “inflexible” Rule.
If the state devises an exception, the
[FCDO] will then proceed to federal
cort, in all cases involving Rule 1925
waivers and say; “Ahs, they do not al-
ways follow the default; you may ignore
it and consider iny claims de novo."

Spotz, 18 ABd at 34344 (Castille, C.J,
joined by MeCaffery, J., coneurring) (de-
seribing FCDO tactics in Commonwealth
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v Hill, 600 Pa, 410, 16 A.3d 484 (201L)).
It is one thing if a state, of its own devices,
adopts procedural mechamisms that are
unevenly or unfairly applied, and unrea-
sanably burden the ahbility to litigate fadet-

- al elaims. But, it is quite another thing to
have 3 federally-financed, but non-aceount-
able, private organization deliberately in-
jeet itself into state court cases so that it
can foster and ereate those situations, as
part of a strategy to subvert the proper
role of state courts in faver of de nowo
federal veview. That is_simply unethical
and jmproper. Pennsylvania eannot abide
this agenda.

The FCDO conduet in Dougherty is en-
other example of this pernicious effect:
the FCDO, the prime source of delay in
capital PCRA litigation, walks into federal
court, falsely blames all delay in all capital
cases on thiz Court, and then argues that
the effeets of the delay are a valid reason
to subvert atate court processes. Or, con-
gider Abdul-Saleam, where the FCDO
conjures up & claim involving 4 false aceu-
sation that this Court had an outright cor-
rup} motivation in its rejection of one of
the defendant’s claims, and then asserts in
feders) habeos that its false acenastion is a
basis for ignoring this Court's decision on
the merits.

A recent change in habens review repre-
sented by the U.8. Supreme Court's deci-
sion in Martinez v Ryan, 566 US, —,
132 8.Ct. 1309, 182 L.Ed.2d 272 (2012), will
invite further abuses if the FCDO's ob-
structionist agenda is permitted to contin-
ue, This Court explained the holding and
effact of Maortinez in Commonwaalth v
Holmes, 621 Pa. 595, 19 A3d 562 (2013}

The Martinez Court recognized that
there are “sound ressons” for a state fo
defer consideration of Ineffectiveness
claime to collatersl review: eg., such
claims often depend upon evidence out-
side the trial record; direct appeal may

not be as effective aa other proceedings
for developing such cleims; and there
may not be adequate time within gov-
erning appellate rules to aliow for neces-
sary expansion of the record, Martinez,
566 U8, at ——, 132 8.Ct. at 1318....
However, the Martinez Court held,
there are “consequences” arising from
the choice to defer ineffectiveness claims
that will affect the State's ability to ar-
gue, upen later federal habens review,
that the defendant defaulted trial ecoun-
sal ineffectiveness claims by failing to
raise them in state court. "By deliber-
ately choosing to niove trial ineffective-
ness claima outside of. the direct-appeal
process, where couhsél is constitutional-
ly guaranteed, the' State significantly di-
minishes prisoners’ “ability to file such
claims. It {5 within the context of this
state procedural framework that coun-
sel's ineffectiveness in an Initial-review
collateral proceeding - qualifies as cause
for a procedursl default.” B66 U.S. at
—~—, 182 8.Ct. at 1318. ...

Martinez i significant In its emphasis
an the centrality of claims of ineffective
agsistance of trial eounsel. Indeed, the
Court stressed at some length the “bed-
rock” importance of: effective counsel at
trial and the derivative importance of
opportunities to litigate claims of trial
counsel ineffectivéi_i’q@is, which the Court
went so far as to charactorize as claims
of “trial error.”” Id; at ——, 132 8.Ct. 2%
i817-18. ... The Court’s eause and
prejudice holditg, in essence, created a
federal sifety valvé'to allow for a third
level of review—exelusively federal—if
the subject claim involved a trial defauit,
and initial collateral review counsel did
not recognize it.

Id. at 582-83. Given 'thé prior conduct of
the FCDO in deliberately seeking to cre-

ate state procedursl defaults that will not
be honored by federa_l habsas courts, the
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organization can he expected to manipulate
claims they raise in atate court, in order to
take advantage of the Mertinez exception.
It i8 far better ta have capital PCRA mai-
ters handled by lawyers who do not pursue
such global, unethical agendass, but who
insteed ethically and zealously pursue their
client's cause,

Finglly, the FCDO's dubious self-in-
volvement in virtually all Pennsylvania
capital cases creates another potential is-
gue. Since the manner of its involvement
is not regulated by any entity, judicial or
otherwise, we can expect to see claims
from defendants, in state and federal
court, deriving from both the secretive
manner of the FCD('s self-involvement as
well as the_dublous tactics employed once
the FCDO is involved. Again, it is better
to have lawyers appointed by and respon-
give to Pennsylvania eourts, and devoted to
their clients, while dutifu] to ethical obli-
gations, court procssses, court rules, and
court orders, rather than lawyers devoted
to an obstruetionist and ultimately politieal
agenda, which inclodes strategies to mar-
ginalize atate courts.

The FCDO may have removed to federal
court the discrete question this Court
framed in Mitchell directing the FCDO to
prove its asserted claim that it did not
divert faderal funds to support its private
agenda in that one PCRA matter. Drre-
spective of the outcome of the removal
question in the Third Circuit, it is this
Court—and not any federal entity—that ls
responsible for the supervision of the prac-
tice of law in Pennsylvauia, and we play 2
spoeial role in capital cases, even beyond
our general superintendency over the Uni-
fied Judicial System. The FCDO may he
able to shield itself from inquiry by its
risible claim to be a federal eontractor in
PCRA cases—at the same time swearing,
to this Court, that it is acting “privately”
in Pennsylvania—but Pennsylvania is not
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obliged to be complicit in any Pennsylva-
nia lawyer's deceptive, dubious or improp-
er activities. And, this Court ia certainly
not obliged to defer to the FCDO's private
litigation agenda when.it comes to a deter-
mination of the proper representation of
capital defendents in PCRA matters across
the Commonwealth. Given the FCDO's
courge of conduet, phig_C_ou:’t should exet-
else its power to remgve FODO lawyers
from all Pennaylvania cases, just as we can
remove any lawyer in an individual case
whenever there is & gronnded coneern that
the lawyer's eonduct {s adversely affecting
the administration of Pennsylvania justice.

The consequence of this corvective
measure, of eourse, is that Pennsylvania
has to accept and discharge the task of
providing ethical, competent, properly-re-
sourced, and properly-compensated attor-
neys to discharge the defense funetion in
capital PCRA litigation: - I am confidant
that Pennsyivania-is up to the task, and
the end result should be-a fairer, more
just, swifter, and less-politicized progres-
sion of Pennaylvania’s capital cases.

iX. The Commonwealih's Motions

What remains are the Commonwealth’s
Motion for Sanctions.snd the Common-
woalth’s request for a:Rule to-Show Cause
why the FCDO should not be held in con-
tempt, The Motion for Sanctions is prem-
ised upon the Motion to Withdraw Coneur-
ping Opinion, The Commonwealth argues,
among other points, that this Motion nei-
ther complies with nor is contemplated by
the Appellate Rules, and is meritless in
gome parts, and frivolous in others. The
Commonwealth seeks sanctions in the
form of striking the. pleadings; (fining
counsel; quashing the Motions; referral of
counsel to the Disciplinary Board; and
payment of the Commenwealth's attorney
fees and costs. The contempt request is
premised upon the FCDO's failure to re-
spond to the Court's”initial directive to
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provide a Verified Statement, and its
choice inatead to file its argumentative
Withdrawal pleading. That strategic
choice put the Court to the trouble of
drafting an administrative enforcement or-
der, inconvenienced the Commonwealth by
extending the litigation, and led to a series
of other pleadings, further burdening the
Court.

Without downplaying the Common-
wealth’a obviously legitimate grievances,
specific sanctions, if any, arve better left to
the formal disciplinary process, if any
should result, in this individual case, As
the Commonwealth recognizes, the broad-
er problem that has been revealed is not
the FCDO's misconduct here, but the very
fact of its institutional self-involvement in
50 many Pennsylvania eapital PCRA mat-
ters. I have explained what I believe is
the necessary and appropriate response
above; that proposed response, like the
response the Court: has already incorporat-
ed into ite briefing rules, does not depend
upon the input, or involvement, of disci-
plinary suthorities.

Meanwhile, the conduet of the FCDO
relative to its post-decisional motions here
i better viewed in the context of this one
case., I have explained above that the
FCDO's conduct in the PCRA court was
abusive, and its Brief here was equally
problematie, As Mr. Justice Saylor noted
in his Conewrring Opinton, in vesponse to
my Coneurring Opinion addressing broad-
er concerns respecting the FCDO’s prac-
tice in Pennsylvania, “a referral .to our
lawyer disciplinary apparatus is warrant-
ed,” to permit involved FCDO counsel to
respond, and to provide a foundation for
imposition of any appropriste sanctions.
Spotz, 18 ASd at 354 (Saylor, J., concur-
ring). The post-decisional Motions, ad-
ministrative orders, Verified Statement,
and the FCDO chart have provided more
of a foundation to assess the conduct at

fssue here; and as reflected in the Com-
monwealth's complaints, this additional lit-
igation has raised further questions of
concern. The better course in terms of
possible sanctions, arising from this indi-
vidual case, 18 by a formal inquiry.
Hence, I will deny the Commonwealth's
requests.

ORDER

AND NOW, this 3rd day of September,
2014, and in aceordance with a Single Jue-
tice Opinien I am filing this satne date,
Appellant’s Motions to File Post—Submis-
gion Communicstions, Appellant’s Motion
for Recusal of Chief Justice Castille, Ap-
pellant’s Motion for Withdrawal of Coneur-
ring Opinion, Commonwealth’s Answer
and Motion . for - Sanctions, Appellant’s
Withdrawal of Motion for Withdrawal of
Coneurring Opinion- énd- Motion for Recu-
gal, Commonwealth’s; Answer, including
Request for a Rule to-Show Cause, Com-
monwealth’s Request for Leave to Re-
gpond. to Verified' Statément, and Appel-
lant's Motion to Strile Commonwealth's
Response have heen reviewed and are
hereby resolved ag follows:

(1) Appellant’s initial Motions for Leave
to File Post—Submission Communi-
cations are DENIED. The Motions
do not- fall within the post-submis-
glon communieation appellate rule
appellant cites. However, I have en-
tertained the Motions as a disere-
tionary matter, out of deference to
the concerns expressed by officers of
the Court. ‘

(2) The “Withdrawal” pleading file by
the Federal Cofnmnunity Defender's
Office (“FCDO™.on August 22, 2011,
which the Court as & whole has con-
strued as an Application for Relief
seeling leave to withdraw the prior
Motions, is (a) GRANTED as to the
recusal motion, but (b) DENIED as
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to the motion to withdraw my Con-
curring Opinion

(3) Appellant’s Motion for the With-

drawal of my Concurring Opinion is
DENIED, as i3 the request to refer
that Motion to the full Court for
decigion {beyond the referral already
made for the administrative purpose
leading to the Comrt's per curiom
orders entered on July 28, 2011 and
Qctober 8, 2011, to ascertain infor-
mation necessary to decide the Mo-
tion).

{4) The Commonwealth's Motion for

Sanctions, taken under advisement
in the Court’s Order of July 28, 2011,
and the Commanwealth’s request for
a rule to show cause why the FCDO
ghould nét be held in contempt of
conrt, taken under advisement in the
Court’s order of October 3, 2011, are
DENIED, Sanctions are better left
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to a formal discipiinary process, if
any should result.

(6) The remaining Motions and respons-

es (including requesta for leave to
file) are DENIED as unnecessary to
resolution of the issues diseussed in
this Opinion, includirig: (1) the Com-
monwealth's Request for Leave to
Angwer the FCDO's Verified State-
ment (with anewer attached), and
the FCDO'z Reply thereto; and (2)
the Commonwealth's Response to
the Answer for Sanctions, the
FCDO’s Motion fo Strike that Re-
sponse, and .the - Commonwealth's
Answar to the Mction to Strike.

N .
0 £ KLY NUMBER SYSTEM,
B -
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SCOTUS Refers Death Penalty Lawyer to Pa Dlsaplmary
-Board

By Mark Wison, Esq on August 13,2014 9:41 AM

The U.5. Supreme Court has taken the highly unusual move of eferrmg ala m[ to the
Pennsylvania Supreme Court’s Disciplinary Board for investigation. The case involves'an appeal

by Michael Ballard, who was 5 _e_u_gn__gg_dggm_m_m_ 0 for kiiling his ex—glrlfrrend and three

others The Wali Street Journal reports.

Ballard's attorney, Marc Bookman, the director of the Atlantlc Center for Cap:tal Representation
filed an appeal to the 1.5, Supreme Court on Ballard's behalf.

Ballard, though, said that he didn't want to appeal to the Supreme Co:'ur‘t".' '

Client's Cholce?

50 why would the Supreme Court refer this matter to the Pennsylvania Supreme Court for

discipline? W5/ quoted a Yeshiva University law professor who "expressed concern that a fawyer
" could be punished for aggressively protecting a defendant’s rights.” But aggression in this case
was a bit too far. The decision about whether to continue with litigation, including the decision

about whether to appeal, is firmly in the client's hands.

When it comes to the death penalty, however, all bets are off. Just last month, the Florida

Supreme Court refused to allow a lawver to withdraw from a case where his client actually

wanted to argue 7 favor of the death penalty, the ABA Journalreported. A concurring justice in

the 4-3 decision noted that "the highly significant state interests in ensuring that the death
penalty is administered faitly, reliably, and uniformly" mean that “a capital defendant cannot
. choose In the first instance whether to pursue the direct appeal.”

Not Ineffective Assistance of Coun;el
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That's all well and good at the state level, where many states, including Florida, have statutes
requiring the automatic appeal of a death penalty conviction, placing the decision out of the -
defendant's harids, The U.S. Supreme Court, on the other hand, has na such ruie, Coitld it be
consldered ineffective assistance of counsel to abide by a client's decision not to petition the
Supreme Court? Or Is this a case where the attorney knows better than the client?

Apparently it's not ineffective gssistance, according to the Criminal Justice Legal Foundation's _

Crime & Consequences biog. As long as everyone can be satisfied the client Is making a free
reasoned decision (i.e, the client Is not volunteering for the death penalty because of mental
Iliness), that's his decision and na one else's. Clients decide not to pursue appeals for many
reasons, and if a clear—headed thinking person wants to go forward with the death penalty,

why stop him? Thera may be an argument that a person who volunteers for the death penalty s, -
ipso facto, not clear-headed, but no one's successfully made that argument quite yet.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

188 ‘
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
. )
CHARLES RUSSELL RHINES, ) o .
. , ) |
Petitioner, ) CIV. NO, -1070
: : ) 7 -
vs. ) i
) ' HABEAS CORPUS
DOUGLAS WEBER, ) .
Warden of the South Dakota ) PROCEEDINGS
State Penitentiary, ) g
. ) e
Respondent. ) N
)

_.-__-.—...__._.....___._......_.—...___——--.._..

' BEFORE! THE HONORABLE MERTON B. TICE, JR.
Circuit Court Judge, Seventh Jud;r“
Circuit, Rapid City, South Dsl.uza, on
April 6, 1998,

APPEARANCES: Mr, Michael W. Hanson
Attorney at Law
Sioux Falls, South Dakota,.

For the Petitioner;
Mr. Robert Mayér:_

Mr. Grant Gormley.

Ms. Sherri Sundsem’Wald

Attorney General's Office
Pierre, South Dakota,

For the ReSPoﬁﬁnnmwnnégmﬁKSD
g
- IN QIRCUHT COURT

- - JUL 77 898
JUL ThuERy Ranae Truman, Cletk of Gourts
hﬁ;;kéﬁiﬁﬁiéﬁ?
& Ll
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' Petitioner's Witnesses

Michael Stonefield

Direct examination by Mr. Hanson . cveevecacas :
Cross-examination by Ms. Sundem Wald ....... 59

Page

3

Redirect examination by Mr. Hanson ......... 107

Wayne Gilbert

Direct examination by Mr. Hanson ........... 108
Crosg-examination by Mr. Mayer ............. 142
_ Redirect examination by Mr. Hanson ......... 165, 168

Recross-examination by Mr. Mayer ........... 168, 1639

Joseph Butler

Direct examination by Mr. Hanson cesasaecaes 169

Cross-examination by Mr. Gormley e A |
Petitioner’s Exhibit Marked Offered Ruled On
Rhines Exhibit No. 1 - 118 119 - 119
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if not explicitly, there was at iéést geing to be an
implication or an inference that Charles is homosexual.
And I didn’t think and I -- and I don’t think any of
the others thought either that it was something that we
needed to hide. I think if we had not raised it as an
issue, the potential consequences -~ well, potentially
you run the fisk of getting someone on your jury who
hasn’t discussed this issue and who, when they find out
about it, becomes hostile to you. That‘s why it came
up. I mean, that’'s why we felt it was necegsary to
bring up. -

That may have answered my next question. Did you ever
think about, for lack of a better term, sweeping the
homosexual issue under the rug?

Well, I can remenber different times that we met before
the beginning of the trial and we discussed voir dire
issueg, um, and I know that that issue was one thait was
discussed. Did we discuss not bringing it up? I would
imagine that we did. But at thé time it seemed to me
the way that we went seemed the wiser way and frankly
it still does,

Was there ever any discussion amoﬁgst the team as to
filing motions elther in limine or at the numesrous
pretrial hearings that were conducted in this case to

prohibit the prosecution from bringing up any issue of

]
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judges who take that attitude, that the motion really
is more properly made once you -- once you come to a
peint during the selection where it appears that you’'re
really not going to be able to -~ te accomplish what
you're trying to accomplish. And honestly that didn’t
seem -~ that didn’'t appear to be the way this was. I
mean, the selection took a gccd'daél of time, but we
anticipated it was golng to.

You sat a jury of 127

Yeg.

And do you remember how many altefnates vou had?

Four, I think.

There was some discussion about Petitioner’'s
homosexuality and that beling brou@ht into the trial.
Did you discuss that issue with the Petitioner?

Well, um, again I can’t point to any particular time
when this was talked about, but I would assume that -
that we did. Um, and as I said'before, I don’t recall
Charles having any great objectidn to this'topic'being
brought up and it just seemed like it was -~ like it
was something that was going to come ap and, you know,
something that needed to be dealt with head on.

Okay. And that was the reason it was brought up in
voir dire?

Yes.

92
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hearings or during the jury séléﬁtion process depénding
on exactly when this occurred. I did raise it.
Obviously I was concerned.

So in answer to your question, I guess that’s a long

"answer. In answer to your gquestion, yves, I did at some

point become aware of the fact that Deputy Béhr's wife
was hired as a receptionisﬁ.at that law firm.

Did you eﬁer think or have any reason tb believe that
she was passing secrets on tolhér;husband?

No. She wouldn’t have become aware of any secrets just
by virtue of her position and‘tb?ufact that I was
hardly in the office from theﬁ ég‘fhrough the
completion of the trial.

Now, as you indicated, you staftéd to familiarize
yourself with the jufy selectioﬁ law and the choosing
of a jury. Did you ever considef the possibility that
you may not be able to pick a jufy in Pennington County
for this case? | |
Yes;

Did you ever consider the possibélity of bringing a

motion for a change of venue?

Yes.

What thoughts or thinking process went through your

mind with regard to those ltems?

Well, the publicity that had been given to the case,

114
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the general what I perceived to be a somewhat
conservative climatg in this county, in this state
really. 8o these factors.

Now, I note in the individual questions which were
asked all of the potential jurors by both yourself,

My, Stonefield and Mr. Butler, ail three of you brought
up the fact that Charles Rhines was homosexual. Why
did you do that? -

Two points come to mind about that. One is that we —-
we believed that the -- there was an extremely strong

likelihood that the fact of Charles’s homosexuality

would at some point come out in the trial and we did

not want the jury to be surprised with thﬁt point. 2and
certainly we wanted to gauge as best we could the
reaction of the jury to that faqt when it did sﬁrface.
So in other words, we felt --.ﬁé:believed it would come
out during the trial. BSo we waﬁted it to be a point of
voir dire. . |

It was -- and the second point that comes to mind is
quite frankly that it was a rathér prominent feature of
Charles's liféstyle. If you talked to him for more
than 36 seconds, he’'s going to bring it up.

Did you ever consider filing any.motions to preélude
the prosecutor from bringing up -- let me rephrase the

guestion.
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- Ah, the Judge granted the motion. I don't recall -- I

know the motion was filed. I know the Judge granted
it. To be honest, I don’t recall: what position we
tooﬁ. I'm sure we didn’t agree to it; but I don’t know
what the arguments were opposing it.

All right. Why didn’'t you offer the army records of
Mr. Rhines in mitigation?

Well, I think there were some problems -- I believe
that Charlie had a general discharge anyway for issues

relating to conduct, and I think that the army records

.as a whole would not be helpful.

Were you also concerned that aﬁy'gvidence of admirable
conduct on behalf of Mr. Rhineéiéﬁriﬁg his career in
the army may open up the door'tﬂihis criminal record?
I -- I don’t recall actually télking gbout that as I
git here today. B

You also testified about any efforts to get the Judge
to instruct the jury that they should not consider
Mr..Rhines’s homosexuality aftér they had submitted
some questions to the Judge.‘ Dauyou recall that? |
The qguestions here this afterﬂqon?

Correct.

Yes, yes. .

Isn‘t iE true that you cbvefed hbmosexually -~

homosexuality rather thoroughly on voir dire?
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. I think ~- we thought we did. We certainly tried to.

“All right. wWasn't one of the focuses of that voir dire '

to exclude anybody from the jury that would let the
issue of homosexuality affect their judgment?

Yes. o

And do you think that you effectively accomplished
that? - | |

Well, based on the note that the jury handed back,
there’s a guestion in my mind as. to whether the jurﬁ
honestly answered those questioné dufing voir dire.

all right.

There’'s always that guestion in a ecriminal case,

.Did all the jurors that you voir dired and kept on the

jury -- did they all indicate to you during voir dire
that they would not let hbmosexuality, the issue
thereof, affect their deqisioﬁ at the penalty phase?

I think so0. |

All right. You testified thaf‘ﬁhe defense in this case
was to §onvince fhe jury that there was no
premeditation, correct? .

That’s right, yeah.

Would it be fair to say that youf efforts as a defense
attorney comsisted of trying to get the jury to render
a verdict of guilty on second-degree murder?

Well, at least of not guilty on the first-degree murder'
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Well, it was -- everybody -- as I remember it, the
decision to bring this out was made with Charles and
Charles was aware of it, and the reason that it was
concluded that it would be brought out was that itl
would tend to possibly explain that he was a little bit
different than some of the other‘péopler That might
tend to have a mitigating factor. Whether it did or
not, I don’t know. But that was the thought.

S0 Mr. Rhines was involved in the conversation
concerning this particular issue?

I remember on that issue, ves,.

And he agreed with and approved the mention of it?
Yes. | :

There is another allegation that Petitioner's attorneys
were ineffective, committed prejuéicial error by not
arguing that the police officer'é statement that there
had been no executions in South Dakota since 1948 was
an enticement to get the Petitioner to confess and the
State had implied there was no real possibility of
receiving a death sentence if he confessed. Do you
remember hearing about that particular issue at the
time of trial?

I don't remember any discuseion of;that issue.

MR. GORMLEY: No further quéestions, your Homnor.

THE COURT: Redirect or cross?

B =
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ICOUNTY OF PENNINGTON. )

ETATE OF SoUTH DakoTA ) "IN CIRECUIT COURT

- SEVENTH JUDICIAL CIRTUIT

STATE OF SOUTH DAKQTA,
Plaintiff,

v. JURY TRIAL
CHARLES RUSSELL RHINES, . 93-81
Defandant. : ._.VOLUME.XIII

PROCEEDINGS: © The following matters were had hafore the
HONORABRLE JOHN K. KONENKAMP, Circuit Judge at
"Rapid €ity, Bouth Dakota, on the 25th and 26th

days of January, 1993,

APPEAKANCES:  MR. DENNIS GROFF, MR. JA#~MILLSR; and
- MR. MARE VARGD

State's Attorney's Offlce .
Penhington County _
Rapid @ity, South Bakoeta

FOR THE STATE

MR. JOSEPH BUTLER
Attarney at Law

! PO Hox 2670 '
Rapid Gity, South Dakeota © and

MR, WA¥NE GTLLBERT

Attorney at Iaw

3202 West Main Street

Rapmd City, South Dakota and

MR. MICHAEL STONEFIELD
Publie Defender
Feanington County _
Rapid City, South Dakota

FOR THE DEFENDANT
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Witness Direct ‘Eedirect
YOLUME X: o )
Michasl McDaniel alic

JTodd Nichelai’ 212%
Tragy Wiest 2137
Joseph Belgarde 2143
Kerdell Réemboldt 2167
Harcld Pldoster 2198
VOLUME XI: . o

IDenald Habbee 2212 2235 2937
Dennis Digges 2338 Ad64
Bobbi Royer ‘22865
Sheila Pond 2271
Rhenda Graff 2275
Connie, Royer 2281

l|Arnold Hernandez 291

Ruby Shelhamer 2303
Margaret Rowe 2309
James Field 2311
Kerdell Eemboldt 2315
Harold Fleoster 2322
Steve Allender a3gw
Randy Todriff 2341
Ray Schott 2344
Mike Speer 2349 2355
Heather Harter %3586 2380
VOLUME XIT .
Glen Wishard 2403 2409, o
Bteve Allesder 2410 2242 - 2480
Jerry Hammarquist 2451
Bud Martin 2487
Thomas Odom 2461
EKerdell Remboldt 2463 2474
Harold Plooster 2476

L HVOLUME RITT . o

"[Blizabeth Young 2591 2603
Jannifer Abney 2604 - 2618
Peggy Schaeffex 2621
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MR.
THE
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MR

MR.
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of 1990 oy January of 194Q7

Dther than I s%u him.yesterday.

Were you in»fégglar contact with him about théltime;
frame of Marchls, 19922 -

Ne.

‘How about in June of 1992, hLad he made regulax

contact with you at that time?
flo. '
GROFF: That's all the questions I have.
GILBERT: Wo further questions. '
cougm; 'Thgnk you, ma'am.
GILBERT: May she be released?
GROFF: Yes. _
GILBERT: ¢all Jennifer Abney.

JENNIFER ABNEY,
{vas sworn and testified as followsr) -~
{By Mr. Stonefieldr) Tell'us-your;name for the

record?
Jennifer Abnéy, A-b-n-e-y,

Tell us where ¥You lilve?

Sidney, Australia. - | \

Do ydu know Charles Rhines, the person to my left
herev? '

YES. .
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T was living in Rapid and Mem and Dad wexre kind of at
odﬁs as to what to d6 and T gaid, why doesn't he wome’
to Rapld and live with mé and get a jeb. I was

married at the time ﬁnd ny marriage wés not goqﬁv'it
was on the rocks, but he caine daﬁn, an& T sald, cone

down and get a Job sp he came dawh ayid gtarted to

" work; the first job daldn't last teo long.

Do you remembper where he worked?
Construction or somethihyg along ihat line. He got a
4ob with Landstrom Jewelry and he was living with my

husbafid and I. I left my husband and he stayed there

.and I was going throuéh the atigma of being the only

person in the family that had ever been diverced-and
T conldn't evan tell my pdrents. - I told them about
it, but it was hard to explain it end Charlie was

there to talk te arnd be with me.

=iy

Wes he subpcrtive of you at that time?

Yes, he was.
e .
¥e would Have beern at that point in his sarly 20°a?

Yes.

How did his life se&m to be going at that point?
When he firstﬁcama, I was so Wrsppéd up in what was
going 6ﬁ in my 1iﬁe, I‘don't think I wéas terribly
awaré of a lot of things there. After I separated

and got through some of that and was living in an

2613
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épartment‘or house wifh some frilends, Charlie and I
spent & lot of time télking and he came to me onse

night and said, "I have to talk to you about

something," and he said, what he told me was that he .

Tﬁat'WDu;d have been when?
In '78, somewhsre afier October of '78 before the

firet of the yg¢ar probably. I think he knew that he

could tell me that I'd been the most opén in the

" family and most liberal and dpgn&hiﬂded.anﬂ wea were

the closest and he wanted to be able to tell the
family and be accepted for that, and he wanted to
tell mom and dad and I tried to talk him out of.

telling, '~ They wouldn't‘nnderstanﬂ. He went home and

"told them anyway and they were very ﬁnderstanding for

nidwestérn, conservative people
5t _
did pretty darn well,

and I .thought they

Was this‘around; would you Bay that this was about
the last time period that you and he have lived close
to one ancthexr?

Yesah. -
Over the past several years you have not lived in the

same general area?

No.

You.have been in town now for a few deys?

2614
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Yes.

" You have seen Charlie a few times?

Yes,

Eefore this weekend, do vou remember wheh ths last
timé you #aw him was?

In Dewembar of 1990 at Christmastime.

Where wds that at?

He camaAto Topeka where I was 1i§ihg in Kansas with
my husband and he had been to Columbug for Christmas
and he came down to see me.

Did you spend much time together?

Yo, I_fff_fffaiﬁigim-fnd he walked in ths deor and I
. ; . )

started vyelling af him and he turﬁed arcund and
: - ¢

lwalked cut and I didn't seze¢ him until now in Rapid

~S—

Gity.
Do you remember before that, the last time you had
seen him before?
At my dad's funeral.
e ————

Which was?
August of '87.

. o pmp——-—
He had been back that summex?
My mom and dad had their 40th adniversary in July and
he came home for that and wé spent five days together

ther and six wesks later my dad died and he came back

then.
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Q Over the years that ycu’lived apart af lived in

different areas, have you and he tried to stay in

touch?

A. <Charlie and I have always Btayeﬁ‘{n touch, exeept for

the last twe years after we had ﬁ big old family
fight, but we stayed in touch with phone calls and -

letters and whether we lived close or not was not’ the
iissu-ef We>kept in touch. ‘

Were you aware of any of the pléceé. othet fhan what
yéu‘have already méntione&, any of the plaées he'w
worked? ‘

When he was in Seattls, ﬁe wérked;;t a Whénehel‘s
Donut place and we talked a lot about it.‘ Faxrt of
what I have done in my iine of work as & bakery
consultant, and wa talked about thé.bakery business
and ways to makg it more prcfitable #nd'successful.
and when the gompany I worked fu£VWent through 8
buy-out ﬁe want thrbﬁgﬁ frustrationg and we talked
ahout how to apply for the job for.bdkery conpanies
énd they were looking for good people.

Have you tried at times to help him out in finding

wor k?

A This was a time when I‘lived-in Denﬁer,‘ﬁrobably

around '84. I suggested he come ta.-Denver to live

and he was struggling with his sexual identity and
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Denvér had & yasibive gay'commﬁniﬁy, and I thought
that would be a benefit to him to get involved with a
solid gay demunity that ﬁas ledyning to deal with
who they were and how they were surviving in-society.

T had a job lined up for him-but_ha'never wamne.

Did ybu understand what this proeedure is about heré
'toﬂay?

Yes.

How do you feel about Charlie naﬁ? ', o

I don't think that any family member ---I.know what
he’s‘ane ang I iive with that evé%y day,'and I will
live with that every day of my life, but I want him
alive, and that daesn'é make anybody elée's.grief or
pain any less, and I knew that, but he's my bfqther
and if there 18, if he spends his 1ife in prisocn,
maybe he can touch one'persen,'so this d@ésn't happen
again to domebody else:

Can you féresae or, what kind oﬁ.a'reiation&hip
between you and he could yéu foresee 1f he were to
receive a life sentence? -
Latters, phone calls, if I anm baqk in the area to
viéit with him. I don't want teo IQQE'touch.

Do you still love him?

Frobably more than ever, because he needs it more —

thah ever rnow.
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STONEFIELD: Thank you. That's all.

CROSS_EXAMINATION

{By Mr. Groff:) Ma'am, I jusi have a few brief

gquestions. Asg I understand, in 1987, the family got

- together -when your dad died?

Yes.

Can you tell me how many vears had it been since
you'd seen him when yoiur gaw him in i9&7?
I geen him in .81, six yeafs.»

And then you next saw him in 19907

' 'l saw him twice in "87. I saw him at Mom and Dad's

anniversary in '87 and Dad's fureral, 1990.

Between the years 1981 and '1993, as you testify you

Sy

have seen him twice in 198% and once in 1990} ié that

right?

——

‘I saw him ip "B1, '87 twlice, and "90 four times.

You haven't had any contact with him in the last few
years is vwhat you'just_xesfified,td?‘ ‘

Yes.

r——

GROFF: That's all the guestions I have.
STONEFIELD: Nothing else.
COURT: Thank you, na' Am,

STONEFIELD: Could we approach?

({Side bar discussion was had.)

THE COURT: We will take a ten minutes‘ﬁecess-and rlease
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IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT
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Charles Russell Rhines

Plaintiff, CIV No. 14 - 979

REPLY TO

)
)
)

V. }
)
) "LAST WORD"
)

State of South Dakota,

Defendant.
e s ok o o oo ok ek ok ok ek o ke e ok e ke o el e A ok e ok ke

. COMES NOW THE PLAINTIFF IN THE ABOVE ENUﬁERATED ACTION, TO a-
gain provide some illumination to the octherwise darkly sh;ouded pro-
cess ﬁade so by the, shall we be charitable and say less-than-acc-
urate, statements made by the Defendant's Representative, Perhaps
we now have a more accurate way of expressing_thése less-than~-accu—
rate statememts: "alternative facts." “

In the Defendant's previous f£iling the methoa descrlbed by
bDefendanti 's Representative of how the filing was gelivered to the
Plaintiff employs such alternative facts. .

1. Defendant's WAIVER OF HEARING dated November 21, 2014 states
that the method by which these alternative fact statements
were delivered to the Plaintiff was throughlthe United States
méils.AThis attested to and certified by the signing of the
Certificate Of Service attached to the aforesaid document.

SEE: Exhibit 1. | |
2. rhe Court will kindly take note there is nbjﬁint of United

States First Class or other class, postage of any kind attach-

edto the manilla envelope in which the Defendant‘s Waiver Of

Hearing and Sur Reply were delivered to the Plaintiff. SEE:

Exhibit 2(a) and Exhibit 2(b). These are, respectively,
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CIV 14-979

LAST WORD REPLY

FAGE 2
the front and hack of the'manilla envelope in which the Waiv-
er of Hearing and Sur Reply were delivered to the Plaintiff.
There are no United States postage stamps, postal meter tapes
or computer generated postaée stickers affixed to the envsal-

_ope as is attested to by the Certificate Of'Service, or is

supposed to be attested to by the Certificate of Service.
This is simply another example of the Defeﬁﬂant's represen-
tgative playing fast and loose with the Rﬁles of Procedure
and the law. These documents were appareﬂtiy hand delivered

. to the State Penitentiary rather than maileﬁ. |

3. In Defendant's Sur Reply, Defendant'sICOunsél attempts his
usuai tactics of smear and defame by stating the Plaintiff
would rather puéchase a new television set than pay for leéal
case law aufhority printouts from the South Dakota State
penitenfiary's Inmate Legal Assistance foiée. This .is anoth-
er example of one of those "alternative facts{‘ Case law
authority printouts from the Inmate'Legai hésistance Office
(ILAO) do not cost the inmates of the South Dakota State Pen-
itentiary any funds at all. Only LEGAL COPIES OF SUBMITTED
DOCUMENTS are charged at the rate of $D.f5-f}5¢)/page. That
is, the copies of this document which the Plaintiff will sub-
mit to the ILAO for photo-copies will cost the Plaintiff 15¢
per page, but the case law authorities whicb the Plaintiff

requested from the ILAO do not cost the Plaintiff any amount

at all.
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FAGE 3

This errouneous conclusion by Defendant's Counsel is the result
of Defendant's Counsel illegally and unethically obtaining 1n-1
formation from the ILAO. The information Assistant Attorney
General Swedlund obtained about legal copyrcosts was acqurate
but then he translated that information ;ntb anotfher to Whiéh
it did not Apply and ASSUMED he was coriect. ie, the Inmate
legal Assistance Office informed AAG Swedlund that coplas
are charged at the rate of 15¢/page and BAG Swedlund ASSUMED
that included case law authorities as well. He is incorrect,
and has done what all assumptions do. {and by the way,. the "L" in
. solder is silent. Another assumption gone wrong. )

4. It was not the cost of the copies which is or was in conten~ -
tion in this matter but the: time to replybf;strictioné which
were the constraining and driving principig: Plaintiff be-
lieved, perhaps incorrectly, that he,had‘aimaximum of fifteen
(15) days to reply to Defendant's Anser,';;fis stated in the
Rules of Procedure, to the Original Compldint andsince Defend-
ant had cited thirteen (13) Case Law Authorifies the Plain-
tiff was not going‘to have sufficient :time to obtain and ra-

| view all thirteen {13} case law authorities cited by the De-
fendant due to the fact that the Inmate Legal Assistance Off-
ice will only provide a maximum of two (2) case law authority

printouts per week and a total of eight printouts per calen-

APPENDIX 085



RHINES V STATE {4)
CIV 14-979 .
REPLY TO L&ST WORD

PAGE 4

5.

dar month

This restriction on the numerical amount of case law author-
ity printouts was the constraining factor and had nothing to
do with how much or how little in the way of monetary expend-
itures the Plaintiff.was willing to“incur in pursuit of the

repeal of this unconstitutional statute.

It is likely the Inmate Legal Assistance Officer, Mark Bidne,

informed AAG Swedlund about these facts but facts generally
get in the way of smear and defame tactice; "alternative
Facts" are so much more appealing, apparently.

As to the matter of the Plaintiff requestihg his Federal Pub-
lic Defenders to furnish the Plaintiff with case law author-
ities, how would they justify de so to their employer? Should
they lie to their employer about the use of said printout's?
To what account would such printout's be charged? -

It may be common for South Dakota Assistant Attorney's gener-
als to mislead their employer and to commit perjury and
fraud as well as telling lesser lies anywhere and anytime it.
is convenient to do so, rather than following the law and
correct procedure, legally and ahove board. However, other
attorney's seem to have stronger ethical constraints to which
they adhere to with rigidity. The Plalntiff‘s Assistant Fed-
eral Public Defenders seem to be such attorney B. |

The Defendant's Counsel likes to refer toithe Plaintiff's on-
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going Federal habeas Corpus proceedings as though they have
some relevancy to these proceedings. SS,'lét us delve into
that as well for more illumination.

In. the Défendant's QTATEHENT OF UNDISPUTED MATERIAL FACTS the
.Defendant's Counsel distorts an Official United States Govern-
ment document so that a pertinent, cited portion, reads EXACT-
LY OPPOSITE what is printed on the document. Perhaps the de-
ciphering of typewritten English eludes be}endant's Represen-

tative after all? o '

The Plaintiff cites higs DD-214 "Report Of Separation From Ac-
tive Duty from the United States Army dated October'13, 1976.
In box %e the CHARACTER OF SERVICE is stafed as being UNDER
HONORABLE CONDITIONS. Apparently this was not to the liking
of Defendant's Counsel.go he altered the CHiRACTER‘OF SER~
VICE description to reflect the Plaintiff had been discharged
from the United States Army under LESS ThaﬁLHonorable Coﬁdi;
tions. ‘This was outright perjury, as the B%étement,_altered
from the official document was proferredifgrthe Court (both
8D State & Federal) as a Material Fact and material facts
offered to the Court which are known to be ﬁntrue, and are in
fact oukright alterations from official aocﬁments are‘call-
ed perjurous statements and are felonies in the Staté of South
Dakota. (SEE: SDCL's §§22-29-1; 22-29-2; 22-29-4; 22-29-5(2)
and 22-29-18.) .

We have gotten far, far afield from the 1ssugs presented in

oyt et
A s -
o=
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in the original Complaint. Lots of baffliné'BS'and of course.
an Assistant Attorney General showing ﬁs'hig disdain for corr-
ect procedure and-édherence to the law and.iggallities, the
niceties which are supposed to make civilizéd society operate
‘correctly and smoothly.

7. In Defendant's previous filings Defendant élleged that the
Flaintiff had nﬁ standing by which he could be asking for re-
lief as the Plaintiff had not been harmed by the statute. -
This contention is‘absoluteli not trﬁe as.has been recently
demonstrated in federal court and the discovéry of evidence
which could conceivably alter the ?laintiff*é current senten-
ce from death to life., Could readily do.ébl |
During the Plaintiff's 24 year appeals pr@égss be has repeat-
edly attempted to urge his appointed couﬂééis to interview
the Plaintiff's criminal trial jurors aboutca nine (9) ques-
tion note they sent to the trial court judge during penalty
phase deliberations, These gquestions ranged from the Plain-
tiff's potential future dangerousness if he were ever placed
in a minimum security prison or be allowe& Work Release to
what conditions of confinement the Plaintiff could expect to
incur if the had been sentenéed to life in p;ison rather than
death, to whether or not the Plaintiff wéﬁid'be allowed to

. have a cell-mate or associate with other ;n@ates.

During volr dire the jurors were informed’t@ét the Plaintiff
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is a homosexual and each potehtial jurof.indicated this would
play no part in their deliberations. | '
However, the list of questions sent to the trial court judge
during penalty phase deiiherations seems to counterindicate
those statéﬁeﬁts by these jurors and, subsequently the Plain-
tiff urged each of his appointed counsels to interview these
jurors about what they had meant with the 9 questions.
puring the nearly 23 ensuing years after trial‘and through
16 or so appointed counsels, none would iﬁterview the jury,
until 2015 when counsel from outgide the a#éa.was appointed
by the Honorable Karen E.ASchreier as Leéfﬁéﬁ Counsel for
the Plaintiff's federal habeas petition. In September 2015.
Learned Counsel Carol R. Camp and.;nvestigator Mary K. Poir-
er beéaﬁ interviewing former jurors and discovered tﬁgt app- -
arently most of them had viewed the oaths they took in voir
dire ar merely a suggestion and the proﬁise_not to uée the
Plaintifi’s homosexuallity against hinf:;Ehﬁ:ﬁl and void.

8. In the meantime the Plaintiff has been appointed new coun-
sel yet again, obtaining the services of:#L; Federal Commun-
ity Defenders Office for the Eastern pistrict of Pennsylvania's
Capital habeas unit, These attorney's hayé~£ow interviewed
all twelve of the Plaintiff's former jurors}and have discov-
ered serious juror misconduct which, had it been introduced

at .any point short of 2011 would have been usable in federal

Court.
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RHINES V STATE {8)
CIV 14-979

REFLY TO LAST WORD

PAGE 8

As is, with the holding in Cullen V Pinholster and the newly
enacted habeas corpus statute in South Dakota the Plaintiff
cannot now introduce this newly discoyeredj'powefful evidence
of juror misconduct into the the courts. Therefore, this
nev statute has very much caused the Plal_nﬁiff harm and there-
fore provides the "standing™ Defendant's Reﬁrqsentétive s0
vehemently denies exists. N -
.These instances of m;sconauct existed long before the 8D
habeas corpus statute was chénged. However, the unwilling-
‘neas of SOUTH DAKOTA appointed counsel to investigate made
for .this problem. Hence, the Plaintiff seeks to have this
newly enacted statute repealed through the'finding that it

has provisions which are clearly Unconstitutional.

For the foregqoing reason the Plaintiff étrqngly resists the
Defendant's Motion/ Te Dismiss based upon the idea that Plaintiff

has no standing fo bring thig action.

p.0. Box“5911
Sioux Falls, 8D 57117-5911
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- IN CIRCYIT COURT

SECOND JUDICIAL CIRCUIT

sk e ekt b ok ok el e e s ool s e ook g e ol ke o e e sk e ok ok e oK sl ke oot o skl g et i e ol o o e o R s ke

Charles R. ghinea.
Iaintiff, )
' Civ. \k'\-q-lq
L' .

State of South Dakota, SUMMONS

" Respondent.
*$*****#*#*#**#****************************************#**********

Ner Nt St S St Suag Saget”

TQ0 THE RESPONDEHT:

Pursuant to 3DCL 15-6~4(a) you are hereby SUMMONED and
required to answer thg enciosgd Complaint Challenging The Qonati—
tutionallity of South Dakota Codified Law 21-27 by serving a copy
of your ANSWER upon the Plaintiff at P.0. Bpx 5911, Sioux Falls,
South Dakota; 57117—5911, within thirty- (30) ‘days of receipt of

“this Complafnt, exclusive "e day “of service.

ioux Falls, SD 57117-5911
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T8 CIRCUIT COURT
SECOND JUDIGIAL CIRCUIT

***#**************************##************#****#***#**#*********

{harles R. Rhines.
Plaintiff. Civ. 111_CQ'1EI
Vl

COMPLAINT CHALLENGING
. THE .CONSTITUTIONALLITY OF
State of South Dakota, SOUTH DAKOTA CODIFIED LAW

. Resnondent. 21-27 _
ok ok o ool Sk o ok ol AR ook o e A oo e ol s Rl ok e ook o

i g N e S

COMES NOW THE PLAINTIFF, Charlea R.'ﬁhines..IN THE A~
bove enumerated action, reéuesting the Second.judicial Circuit
Court for the State of South Dakoia Eo Grant fhe Plaintiff the ﬁé—
lief demandéd herein: That South Dakots Codified Law 21-27 ywhich
vas amended by the Eighty-Seventh Legislative Assembly in the year
2012 with Senate Bill 42, known asVSouth Dakota habeas corpus, be
held te be unconstitutional and therefore unenforcable in the State
of South Dakota for the feasoﬁs stated herein, ,

The Plaintiff challenges SDCL 21-27 in five (5) parts,
'enumerated herein with Roman Numerals I through V inclusive.
ISSUE I: : |

SDCL 21-27-3 {1-4) encompasses a qewrgtatute of 11mita;
tions for filing an ;pplica;ioq for a writ ofihaﬂéas'curpus which
~ is greviously inadequate for an incarcefated 6ffi2en who is not

already a qualified attorney to learn enough abouyt the ilaw to un~
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(2) ,
derstand that.his.rights under the South Dakota. and United Stdtes
constitutions may have been violated, and how to go about rectify-
ing any such violations. ‘

The change:from a five (5) year_statutefof limitations to a
two (2}'year statute of limitations makes‘little sange éxcept to
further disadvantadge the incarcerated citizeh:as it often regquir-
es three (3) to four (4) years for an incarcerated citizen to ac-
quire enocugh knowledge of the law to understand that his rights
under the United States and/or South Dakota coqstitutions may very
wall have been violateqd and that, under-the law, he did dot re-
celve a fair trial or hearing,for which he is entitled to. recourse,

‘Indeed, the shortest para-legal corresspondence coutse avail-
able is more than two years in length, 1f-the incarcerated citizen
is able tqgsctape tdgathet the funds with which to persue such an
endeavor, :

Further, formal law school is three {S)nyedrs of an extensivae,
intensive cirriculum in a setting of tighat educidtion with the par-

_ticipants already having matriculated from a foﬁr’{4) year bacca-
laureate program from an accradited univeraity, with at least scme
of the baccalaureata course work having ‘been pre~law,

Noted-. legal scholar and influential commentator on the aub-
Ject of law, Christopher cOlumbus Langdell; who was appointed Dean
of the Harvard Law S8chool in 1870 wrote that. Law'is a science,

like.biology or physics and the data on which this science ia bas-

ed are judicial deciaions. Dean Langdell continued the anology far
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(39 ‘
encugh to argue that the {law) library is to a lawyer what the lab-
oratory is to the chemist or physicist., As he 'é:éﬁlained in an 1887
commencement address at Harvard: ' '

"§It] is indispensible to establish at least two things: First, that law
is a science; Secondly, that all the available materials of that aciencs are
contained in printed books,..If it be a science, it will scarcely be @isputed
that it is one of the greatest and most difficult of the sciences...

We have also constantly inculcated the idea that the {law) library is the
proper workshop of professors and students alike; that it ig to.us all that lah-
oratories of the University are to the chemists and physicists; all that the
museun of natural history is to the zoologistsi all that the botanical gardens
- are to the botanists,™ 1 _ . .

Yet here we aré, expecting ordinary, untrained, generally uned-
ucated prisoners who lack the fundamental resoufces common to law
schools (ie, extensive law libraries, légal textbocks,' and trained
instructors/professors to assist in the legal gddcation of the
tudents) to somehow winkle out on their own that their legal, con.
stitutioﬁal rights may have been violated, and to do =0 within a
period of two (2) years or less,

In U.8, v Twoney, 510 F2d 634, 640 (7th Cir. 1975) Senior District

Court Judge Charles E. Wyzanski wrote: . ]

"ihile a trial is not a game in which the pirticipants are expected to
enter the ring with a near match in skills, neither is it a sacrifice of un-
armed prisonsrs to gladiators." . : :

Yet thls revision of the statute of limitations from five
{5) years to two (2) years sets up that scenario:exactly: The sag=
rifice of untrained, uneducated, unprepared ("unarmea") prison-
ers with practically no legal resourges or fundaj_‘-.“ﬁiﬁh'which to ac-

quire such resources to well educated, highly expérienced, fully

T, Quoted in W, Twindng, Rarl Tlevellyn and The Realist Movarest (T973] T 73T 12,
s quoted in "Thinking Like A Lawyer."page 242. Kenneth J. Vandsveldso. (2011}
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(4)
prepared legal gladiators with the full resources and nearly un-
linited funding of the State of South Dakota while the incarcer-
ated citizen must somehow scrape together the “meager resources
the South Dakota Department of‘Corrections ﬁefmifs him to possess,
utilizing what little funds/funding he may have available, l

The legal library at the Sodth Dakota.State Panitentiary is
quite meager, to speak generaﬁély'ehnue iﬁ, and doee not affefd
access to even the most basic of necessary materiale such as the
Supreme Court Reporter seriss of books which cite federal case law
authorities or the Northwest Reporter series which publish South
Dakota case lew‘authorities. (See attached listieg)

Additionally, the legal library at the South Dakota State Fen-
itentiaey may only be aceessed one hour per day by General popu-—
lation inmates, when they are permitted_general‘library time. Anf
other inmates, such as Administrative Segregation or Capital Pun-
ishment may onlj access the legal library en weekends by request-
irg no more than three (3) legal books which efé”ﬁeoughe to the
Ad. Seg./CP inmates' cell, Ad,8eg/CP inmates are net actually per-
mitted to visit the legal, library but must conduct all research
from within their cells. All such materials must be returned te
the legal library on Monday mornings, ‘

- These restrictions upon eccese worksg eéeinst_the'incarcer-_
ated citizep to limit cthe ampunt of time he hag available to learn
the law to five hours per week, far less tinme thee a typicalilew'

school student would he required to attend class in a single day,

let alone a week,

APPENDIX 095



(5)

It requires g8 considerable amount of time. to gain enough
knowledge of the basics of law, let alone the intracacies of Con-
stitutional law, to alcertain whether the incarcerated citizen may
have ‘a claim to persue in the courts.

This change in the statute of limitations dOEI not serve any—
one's best interesta, except, perhaps, the Attorney General's qpp-
arent desire to further disadvaitidse incarcerated citizens'in
the exercise of their legal right to challenge a criminal convic-
tion on Constitutional grounds.

" This i=s furthgr exacerbated by SDCL 21-27-4 wherein an incara
cerated citizen must fixht prove he has e colorable ciaim before
gounael may be considered for agpointment, if he-is 1ndigent and
needful of appointed counsel. - |

-Preiiously.lan incarcerated citizen need bhly file an appli_
cation for a writ of habeas corpﬁs alleging thatione or more rights
under the United States or Squtﬁ Dakota Cunstituéiohs had been vieo-
lated, have an attorney appointed iunder the law.qni allow the qual-
ified attarney to review thé trial record for Conb;itutiongl err-
ora, |

In his dissent in State v, Rhines,.Penninéton County file
numeher 18268, Justice Sabers of the South Dékota Supréme Court
made the unconfested assertion that every trial iarfilléd with
literally dozens of errors,_some of which could result in rever-

sal if brought to the attention of the Court by competent'counm

sel,
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8DCL 21-27-4 prevents this from occurring by requiring the in-
carcerated citizen to firast prove he hids a claim ‘before he may ev-
en apply for counsel to assist him in reviewing his case for Con-
stitutional errors. This.provislon, coupled with SDGL 21-27-3 ‘as

-diaeussed above, creafes an insurmeuntable blockade to tﬁe incar-
cerated citizen to access his right to contest his criminal con- .
viction for no more reason than an Attoreny General whé apprently
wishes to amass an enviable win/loss record to tout in his polit-
ical ambitions,

The change of the.statute of limieations from five (5) years
to two {(2) years 1s_grossly unfair to ;he incarcerated ciéizen be—
cause it piaces an undue and un-peeded burdenlepan the incarterat-'
ed citizen which is not shared by the opposition, The Eighty Sev-
enth Legislative Assembly has allowed the Attorney General of the
State 6f South Dakota to decide what the rules are for South Dak-
ota habeas corpus are going to be rather than the will of the vot~
ers whom they are EuppOSeq to representﬂ -

The legislature is supposed to be part of the'"referee pro-
cess" rather than allowing one team or the other to decide what
the rules of the game are going to be,

This change in the statute of linltations was unwarranted and

(i un-needed as there 1gs no record that any 1ncarcerated citizens Wefé‘
4zabusing the process of the writ of habeas corbus as previous—

ly enacted in the State of South Dakota.
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ISSUE IT; |

SOUTH DAKOTA CODIFIED LAW 21-27-4 T8 AN EXPOST FACTO VIOLA- .
.TION OF THE UNITED STATES CONSTITUTION,

The last 1ines of Section four {4) of SDCL 21-27 ‘are probeb-
ly the most egregious example of any ex post facto law ever con-
sidered or enacted any any State- legieleture, except pcaeibly Sec—.
tion five (53) of SDCL 21-27, .

The final lines of Section Four (4) eust ee the mest stunning-
ly crafted bit of legislation: to come down the pike in many years.

"THE INEFFECTIVENESS OR INCOMPETENCE OF COUNSEL, WHETHER RE=
TAINRED QR APPOINTED, DURING ANY COLLATERAL POST~CONVICTION PROCEED-.

FING IS. NOT GROUNDS’SFOR RELIEF UNDER THIS CHAPTER."
Legisleting that the 1neffectiveneee of counsel is not grounds
for relief under the hebeas corpus chapter may actually be reas-
onable because INEFFECTIVE assistance is such a subjective infer-
ence that different people viewing the same 1nfermetion eed/or
evidence eould reeeonably arrive a ﬁholly.different cenclueions.

Even so0, this statute conld have been: crafted more artfully
ags it grante blanket 1mlunity to attorney s who' feil to.provide to
their client's the benefit of their full attention, talents and
expertise, end the client, under this statutory echeme 13 left
without recourse. .

If the South Dakota Legislature had etopped at INEFFECTIVE
assistance not being grounds for relief under SDCL 21-27 that might

have been understandable as INEFFECTIVE eesistanee'isu:subjeetival
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determination dependent upon the circumstances of the case and .
the Perceptions anﬁ experiences of the fact~finder.
MTINEFFECTIVE assistance of counsel is a highly subjective
de termination which can vary from case to cage, Kowever, the
87th Legislative Aeeembly did not stop at simply disallowing
INEFFECTIVE assistance to pa grounds for relief under ShCL 21-27,
negating the South Dakota Supreme Court holding in Jackson v,

Weber, Supra, the South Dakota 1egislature wvent beyond that and

granted blanket immunity to attorney's to be INCOMPETENT, which is

a completely different standard by which attorney 3 perfornances

are judged

Competence, or it's revers;,INCOMPETENCE 1s a wholly object~

ive measure of an attorney’s legal skille and knowledge as deter-
mined by the Bar Associations, State and Nationa¥l, Ap attorney
must demonstrate ab111ty and knowledge to a set of examiners who
ugeobjective criteria to determine whether the Bar Applicant has
shown he/she hag a mastery of the-: prlniciples of and practice of
lav and has demonstrated that he/she posaesses the requisite legal
knowledge to Practice law in an eth1ca1 manner, "

If an attorne¥ is not’ COMPETENT in his skills or has practie—
ed lavw so poorly that hig performance may be deemed to be INCOMP-
ETENT, theu that attorney i8 A menace to society and should not be
givan a pass to furthar inflict ’hlsfherINCOMPETENCE upon other,
unsuspecting citizens, and the client, who hae obviously not bene~

fitted from his attorney 8 INCOMPETENT performance should not be
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penali;ed because of it.

Ygt here vwe ara, peqalizing the unsuspecting habeas corpus
applicanf simply-because South Dakbta has heen blesse& with an
Attorney general who prefers an un-level playing field upon which
to sacrifice unarmed prisoners to legal gladiators.

Certalnly no state or federal statute should ever be enacted
to permit anyone in a skilled licensed. profession to operate in
an incompetent mamner and have the State Legislature or Federal
Congress decree that those citizens who have heen wronged by the
skilled and licensed professional operating 1ncompetent1y should
have no recourse to recover from the licensed and allegedgly skill-
ed professionsals INCOMPETENCE.

It would be unconstitutional, and need I say it, reprehens-
-'ible, to enact legislation that would provide blanket imminity
from litigation hy medicﬁl patients/clients persuing recourse
‘against a physician for INCOMPETENCE in his skillgd and licensed
profession, . '

It wo;ld be blatan;ly unconstifutional to ﬁrovide immunity
-to electricians or HVAC prufessiunals (1nsta11ing'natural gas/p?o-
pane gas lines?) for their INCOMPETENCE in their skilled and lic-
ensed professions, o

There is no difference hetweenlan attorneiiﬁféctisin law in
an fNCOMPETENT:manner and a bhyaician, electrician or HVAC install-
er practiging their respective sk;lled and licensed professions
INCOMPETENTLY, where the very lives of their clients may very

well hang in the balance,
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¥ Why woulﬁ tit be constitutienal to give immunity to an incom-
. petent ATTORNEY but not to ap incompetent PHYSICIAN ELEGTRICIAN
or HVAC installer?

Dne idea that troubles the Plaintiff in particular iz the
nagging question of why any ethically practising Attorney General
would desire to write an attorney incompetence immunity clause ip-
to a statute such es this, Ethically speaking, it. does not seenm

to make much senge.

ISSUE III.

SOUTH DAKOTA CODIFIED LAW 21 27-4 IS UNCONSTITUTIONAL BE-
CAUSE SECTION FOUR (4) VIOLATES THE RIGHT TO PETITION THE GOVERK-
MENT FOR REDRESS:OF GRIBVANCE CLAUSE IN THE FIRST AMENDMENT TOQ THE
UNITED STATES CONSTITUTION,

South Dakota Codified Law 21-27~4 abrogates theRight of citi-
zens to Petition The Government For Redress Of grievance as is gaur-
enteed by the Firsgt Amendment to the United States Constitution.

SDGL 21- 27—4 states. in part. THE INEFFECTIVENESS OR INCOMP-
ETENCE OF COUNSEL,, WHETHER. RETAINED OR APPOINTED DURING ANY COLL-
ATERAL POST- CONVICTION PROCEEDING IS NOT GROUNDS FOR RELIEF UNDER .
THIS CHAPTER,

If either retained or appointed ¢coiinsel have been either 1n-
effective or incompetent then the South Dakota Legielature has re-
moved the Right of a habees corpus applicant to Petition the Gov-
ernment For Redress of Thig Grievance. ‘

An ineffective or incompetent attorney is a wrong done to the
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person whom that ineffective or incompefent attorney has been re-
tained or appointed to represent and this spatute'giveé such an
attorney blanket immunity to avoiﬁ any consequénﬁea'dfwﬁis wrong-
ful actionS/inaE;ions and therefore deniea the ciieht‘thg ability
to recover from the attdrney's wrongfulactigns through the Redress
of Grievance Cldusé of the First Amendmenﬁ to the Upited étates
Constitution, ' ' ‘

Thisiclauée in the F;rst Amendment of ﬁhe United States Con-
stitution_is part aﬁd parcel of the reason a.defgndant has the
Right to Petition the Government For Redress of This Sort. Of Griev-
ance as well as the Right To Counsel, which tﬁe Suuth_bakota Sup~-
reme Court has held in Jackaon-v Weber, that a-hébéas corpus app~

licant in the State of South Dakota has the Right to EFFECTIVE

and therefore COMPETENT, assistance of counsel,- if he ‘has tha
Right to Counsel at all, The holding in Jackson y Weber reversed
the previous holding in Kxebs v Leéglgy a year eérlier wherein
the South Dakota Supreme Court had held that counsel nged not be
effective, merely present. -

This holding, of course, made no sense because if an habeas
corpus applicant is entitled to an atto}ney then he 1is éntitled
to hﬁve counsel that is more than merely ﬁresent in the court-
room, but GOMPETENT and EFFEGTIVE as well. '

This statute abrogates that holding and" implicates, nay,
violates blatantly, the Redress Of Grievance clause afthe First

Amendment to the United States Constitution.

I1f appointed or retained counsel have been ineffective, or
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(12) . |
vorse, INCOMPETENT, then that should be testable in a  court of law,
To hold that a Petitioner may not seek such Redress against an
attorney who has practised law 80 poorly ‘as to be deemed to be IN~
COMPETENT must be held to be blatantly unconstitutional ag, it abro—
gates nearly everything citizens of the United Stetes hold dear as

“their legal System, _
This provision of SDCL 21-27 abrogatee the ability of wrong~
" ed citizene to sue an attorney for his wrongful actions or aimple
inability to practise law in an effective or competent _manner,
ISSUE TV: '
. SOUTH DAKOTA CODIFIED LAV 21-27 IS AN EX POST FACTO LAW PROHIBITED BY AR-
TICLE 1, SECTION 10 OF THE UNITED STATES CONSTITUTION

The testimony given by. South Dakota Attorpey General Mart Marty Jacklex

South Dakota citizen Peggy Schaeffer was very specific in stating the change -
in the South Dakuta habeae corpus statute vas aimed at Donald Moeller and
Charles Rhines, respectively. These two names are repeatedly cited by these two
witnesses during their testimony befare the South Dakota Legislature, and theee
vere the only advocates requesting the habeas corpus statute be changed.
there was no other testimony given, for or againgt, the passage of this statute
_ revision, only eome objections from cettain groups of the'tetms-of the pro;
posed- statute changes. This was vas the most notably from the Trial Lawyere
Association which objected to the atatute of limitations for applying for a
writ being reduced from five (5) years to one (1) year. Said objections'were
taken into consideration and the prdposal was altered to the current two (2)

year statute of limjitations as previously addressed in this brief.
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In James v. United States 365 U.s 312, 247 n.3, al S Ct. 1052, -
1070,6 L EQ 28 246

Justice Harlan wrote that. he understood the ex post facto clause
as serving a purpose beyond ensuring t:tiat -fai_r notice be given of
the legal consequences of an i.ndividual 's actions. He stated 'ﬁside
from problens of varning-and specific tntent, the policy of the prohibition ag-
ainat ex post facto 1agia'alation would seem to rest on the apprehension of the

legislature,,in imposing penalties on past conduct. .:nﬁy'ba acting with a pur-

pose not to prevent dangercus ¢onduct generally, but to i@Se by legislation

a penalty _against Specific person(s) of class of persons.” {Emphasis added)

This statute revision was plainly crafted and ADVOCATED by
the SDuth Dakota Attorney General to address two persons specif-

ically and a specific class of persons. That of capital sentenced

citizens, THis makes these statute rgvisions an ex post facto 1.
law enacted unconstitutionally, | o

Unlike procedural gaurentees in the Bill of ﬁiqhts which
were_originélly‘applicahle only to the federa1?§b§ernmeﬁi,.the
Ex Post Facto‘clause has élﬁays applied to the Stéﬁas. (SEQ;
United States Constitution: Article 1, Section 10),

Mr Justice Chase, writing a few years aftef'the-ﬁdOpgion of
the Constitution,'statéd that the Clause was probably a result
of the Ex Post F&cto laws and bills of-ﬁttainder‘passed in Eng-
land, "with very faw exception, the ADVOCATES of - such laws were
stimulated by ambition, or personal resentment, and vindictive
malice. (EMPEASIS added).-

To prevent such, and similar, acts of violence and injustices l
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the federal (congress) and . ‘state legielatures were prohibited
from pasaing any Bill of Attainder Or Ex Post Facto law.

Calder v,- Bull, 3 pall, 386, 389 1 r.Bg 648

It is an important indication of the thought at the time that
Mr, Justice Harlan believed the clause (Ex Post Facto) did no
mcre than state an’ inherent rTule of government.

That the advocates of these statute. revis:ons were/are mot~
ivated or stimulated by vindictive malice, personal resentment
and ambition is beyond doubt from the tenor of ‘their testimony
‘before the South Dakota State Senates Judioial ‘Committee. Their
very own words indict them on thege points. |

Mrs. Peggy Schaeffer is the mother of a murder victim. for

which the Petitioner, Charles Rhines was conVictedi_Ihatnshe_haars___l____lm

111 will towazd the Petitionar as well as perscnal resentment and
Yvindictive malice theére is no doubt ang . Ehﬁ"zmpiptiifgs sure Mrs, :
Schaeffer belisves she is justified in her desire to take away
the Ccnstitutional Rights of capital sentenced inmates to appeal
their criminal convictions.

| However much any of the South Dakota legislature may or may
_not have sympathized with Peggy Schaeffer in her grief and de-
gire to seek revenge for the slaying of her -son, it 1s not suff-
tfient justification for the 1egis1ature to eaact an unconstitu—
tional statute stripping citizens of their rights to challenge
their- criminal- conviétiona on ccnstitutional grounds,

That the South Dakota Attorney General is driven or motiv~

ated by ambition there 1s no doubt at all. He practically radi-
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ates political aﬁbition. and thig is undgrsﬁanﬁable as.it is a
véiy unwise career decision to become the Attorney General fbr
South Dakota unless one has higher pdliélcai.asbirations. The
Office of Attorney General in South bakota is Constitutionally
term-limited to two 2} ‘consecntivefopr {4) yeag_éerms, naking
ihe agsumption of the Office on grounds of altfuiﬁm a very un-
wige career move indéed There have been few hﬁfdrney's General
in the state of South Dakota who did not' aspire to much higher e
political office and viewed the AG's Office as a mere stepping
stona to that end. :

Even so, the political ambitions of even the most gedicat-

ed Attorney general are not grounds for the enactment of unconss:

titutional Billd guch as Senske Bill-42 of the Figlty-Seventh_

Lisgislative Assenbly,

And there was cartainly np'“dangerous con&ﬁct“ to be add-
ressed at all. ¥here was ceitainIyAno need for the advocates of
this statute revision to declare that hnlémefgsﬁby exigted that
threatened the public pesice, health or safaty, feéuiring immed-
iate passage, enactment and implementation of" sgnate Bill 42
without the usunal period of time for publicati.on, public notice
of a new statute and gomment thereupon., The only discexrible dan-
ger was to the United States and sbuth*nakota Constitutions from
the hyperbole of the advocates of this statute stating thia was
an emergency in. order to ram through an unconstitutional piece

of legislation,
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These changes to the South Dakota habeéas corpus dtatuts erod-
es the continually advancing and evolving standards of profession—
: alism of the legal community, nearly doihg away with 1t aItogeth~
ar in the State-of South Dakota. These Statute revisions do- noth-
ing to advance the legal profession and in fact relaxes the stand-
ards of conduct, disclosure and review,

These newly enacted revigions 'in tﬂo South Dakota habeas cor-
pus statute provide an "out" for attorney s to practice unpro-
fessionally, leading to the loss of that case for ‘their ollent,
with the client facing all the negative consequences and repre-.
cussions of that loss with no legal racourse to addressthe in-

competenca or daliberate ineffectiveness of an attorney vko has

decided not to Mﬂmhi&_qlienhuitk_th&_utmom:ep:esentat—ion-—_
according to the attorney'sabilities. Fhis statﬁte sets up the ' '
possibilities of an attorney practising daliberately ineffeot-
ive assistance of counsel of an unpopular client. '
what Rinﬂ of representation could any of the 9/11 conspiras-.
tors expect- to receive 1n a Bouth Dakota courtroom today? X- strong,
spiritod, zealous defense because the, likely appointad attorney,
would know he was subjeot to a rigorous review of his performance
in-a habeas corpus patition or a weak, inaffaotual defense be-
cause the attornoyVnow protected from any rooourso contemplated
by tha client whom he has so poorly defended, intentionally.
These statute revisions take the legal profassion fifty

Years in reverse as far as standards of conduct are concerned,
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An ‘Attorney may once agailn appear in a courﬁrégm thpuréughty.in—
toxicated, pass-out on the habeas corpus Petitioner's table, sleep
through_thé entire evidentiazry hearing, doing nbthin§ what-so-aveér
to represent his client and the .petitioner, unde¥ Section Four (4)
of the current version of SDCL 521;27, will have nc recourse to
address the incoméeténéa'aﬂd ineffectiveness of the attorney.

The forego;ng, as the eouré may well be aware, is ap.actﬁal
. example of why the defense of Ineffective Assistance of.Counée£
came about, We, in South Dakota at least, are now heaﬂed'back in
that direction, courtesy of the South Dakota Atﬁqrney General and
the Eighty-seventh Legislative Assembly who woﬁia rather have. the -

Attorney General write- tha laws they pass than to do the hard work

themsalues_of_fo:mulaxixmh—mmitingv—deba%ingﬂand—enactidqrihmmr
constitutional legislation,
'ISSUE V: |

SECTION FIVE (5) OF SQUTH DAKOTA CODIFIED LAW §21-27 18
UNCONSTITUTIONAL BECAUSE IT IS AN EXPOﬁT FACTO TAW, PROHIBITED
BY.ARTICLE 1, SECTION 10 OF THE UNITED STATES CO'NSTI.TUTION. |

South'nakota Codified Law §21- 27—5 statea " A CLAIM PRESENT—
ED IN A SECOND OR SUBSEQUENT HABEAS CORPUB APPLICATION UNDER THIS
CHAPTER OR QOTHERWISE TO THE COURTS OF THIS STATE7PY THE SAME APP-
LICANT SHALL BE DISMISSED." e

There is no ﬁime limitation written into the South Dakota
pabeaa corpus statute to'limrt the reach of a court back 1in ﬁime
- to dismiss a gecond or subsequently filed habeas.corpus appli-

l‘-'al'-.icm.
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Under this statutory scheme a court may reech'back as faxr .
as desired into the past’ to dlsmies ANY second or subsequently
filed habeas corpus application, regariless what.the present
disposition may be from that‘previously filed Setond or suﬁse-.
gquent hateae corpus proceeding. o

CdnceiVabl&, a court could reach back twenty—fiye {25) = ..z
yaarsedr more and dismiss a fourth habeas corpns;appllcetion'
wherein the applicant was succassful in convincing a ceurt that
he was not actually guilty of 'the murder for which he had.been‘

duly eonvicted'and santenced to the South Dakota State Penitenki

tiary nn@er_a sentence of life in prison. See: State of South

Dakota v Roger Flittia.

Under the current statutory scheme Roger Plittis would

still be an innocént man wrongly convicted of his own nother's
murder, sitting in a South Dakota State Penitentiary prison cell
becauae he would never have been able to finally elicit the truth
from witnesses in his fourth (4th} habeas corpus Petition, he
would not have gottén past the first one under‘thia law of the
Attorney Generals cresation. | R \
Under the nording of the preseait tncarnation of the south
Dakota habeas corpus statute there is nothing to prevent a court
Tfrom reaching back as far as necessary and diamissing previously
adjudicated habeas corpus petitions simply by negating the sec-
ond or eubseguently filed application because it did ngt fit the
current gqualifications for filing a second or subsequent applica-

W

tion for a writ of habeas corpus.
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The wording of SDcp,521-2775 is a g:ossiviolation of the preo-
hibition in the United States Constitution against enactment of
Ex'PostFacio laws or ﬁills of Attainder, which Ehio pfovision'
of the South Dakota habeas corpus statute gould aasily be called.

. Under the current manifestation of the South Dakota habeas
corpus statute the Pirst Circuit COurt could reach ‘back and Eis-
miss Roger Flittie's second habeas corpus application, thereby
negating the additional filings, find where he is and bring him
back to the South Dakota_state Penitentiary to contioua serving
his life sentence. ' | B

One abscldte triuth this petltiouer'haa learned about the
" law, which astounds most paopls when they confront it for the

first time is that ih the law, if somathing CaN' ooour, it will,

eventually occur, This proviaion 1n the South Dakota ‘habeas corw
pus stétuteAseems farrfetoha& to be used in the*way contemplat-
ed but given enough time this scenario. wiil occur, It shouid not
be posaible and the framers of the Constitution.. uaderstood ;-
) thap pegple. woﬂld always try to slip bad law into legislative
aasemblies'and this provision of SDCL §21-27 is no exception.‘

to that,

Petitioner prays the Court grant tiis demand ‘for relief and
‘find the ourrent incarndtion of the Bouth Dakota habeas corpus
statute: SDCL §21-27, unconstitutional under both the United

States and South Dakota Constitutions.
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Petitioner prays t

Charles R. Rh
P.O. Box 5%tV |
Sloux Fallas, Bouth Dakota
" 87117-5911

ed, pro se

ourt grant him the stated relief ang

[ T.E ‘
-APR.29 20
W
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA .
WESTERN DIVISION
CHARLES RUSSELL RHINES, 5:0040{1-05020-KES
Plaintiff, _ . '
_ ORDER DENYING MOTION TO
Vs, . , AMEND THE JUDGMENT AND

DENYING MOTION TO STRIKE

~ DARIN YOUNG, Warden, South Dakota
State Penitentiary;,

j Defendant.

Petitionér, Charles Rhines, moves the court to alter or amend its
judgment, Respondent, Darin Young, resists the motion. Respondent élso
moves to strike certain exhibit,s from the record. Rhines resists the motion. Fbr
the following reasons, the court denies the motion to alter or .amendrthe

"judgment and denies the motion to strike.
BACKGROUND ;

The procedural history of this case is set forth more fully in the court’s

February 16, 2016 order granting summary judgment .in favor of respondent

and denying Rhines’s federal habeas petition. See Docket 305. The following

facts are relevant to the pending motions:

Rhines is a capital inmate at the South Dakota State Penitentiary in
Sioux Falls, South Dakota, He was convicted of premeditated first-degree
murder for the death of Donnivan Schaeffer and of third-degree burglary of a

Dig’Em Donuts Shop in Rapid City, South Dakota. A jury found that Rhines
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should be subject to death by lethal injection, and a si:ﬁii;'circuit courf judge
imposed the sentence. On February 16, 2016, this cm.:_u;t _granted respondent’s
moﬁon for summary judgment and denied Rhines's fedef?sﬂ petition for habeas
corpﬁs. Docket 305. The court entered judgment in fav.or cﬁ' respondent on the
same day.. Docket 306. |

I Rhines's Rule 59(e} Motion

~ LEGAL STANDARD
Federal Rule of Civil Procedure 59(e} was aciopted i:o clarify a district
‘court’s power to correct its own mistakes within the time ﬁeﬁod immediately
following entry of judgment. Norman v. Ark. Dep’t afEdué.i;"?Q F.3d 748, 750
{8th Cir. 1996) (citing White v. N.H, Dep’t of Empl. Sec..,.'455 U.8. 445, 450
(1982)). “Rule 59(e} motions serve the limited function of correcting ‘manifest
errors of law or fact or to present newiy discovered evidence.r’ * United States v.
Metro. St. Louis Sewer Dist., 440 F.3d 930, 933 (8th Cir. 2006). “Such meotions
cannot be used to introduce new evidence, tender new legal theories, or raise
arguments which could have been offered or raised prior to entry of judgment.”
" Id. The habeas context is no exccpﬁon to the prohibition on using a Rule 59(¢)
motion to raise new arguments that could have and shtl)uldl-héve been made

 before the court entered judgment, Bannister v. Amwnt’rbﬁt, 4 F.3d 1434, 1440
| {8th Cir. 1993). The Rule “is not intended to roﬁti.tiely give l_itigants a éecpnd
bite at the apple, but to afford an oéportunity for relief m 'é:traordinary
circumstances.” Dale & Selby Superette & Deli v. United St;fztes Dep't of Agric.,

838 F. Supp. 1346, 1348 (D. Minn. 1993); see also 11 Charles Alan Wright &

2
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Arthur R. Miller, Federal Practice & Procedure, Federal Rules of Civil Procedure §
.28 10.1 (3d ed.) (“However, reconsideration of a judgmcnt‘after its entry is an
extraordinary remedy which should be used sparingly”). “A district court has
broad discretion in determining whether to grant or deny a motion to alter or
amend [a] judgment pursuant to Rule 59(e)[.]” Metro. St. Louis, 440 F.3d at 933."
| | DISCUSSION
‘A, Conflict of Inferest

Rhines’s conflict of interest argument is based on his intérpretations of
the Supreme Court’s Martinez v. Ryan, 132 S, Ct., 1309 '(2612) opinion. Oh
June 5, 2015, Rhines moved to hold his federal habeas pfbceeding n
abeyance.! He argued that the stay was necéssarj so that ﬁe could investigate
potential ineffective assistance of trial counsel claims premised on ﬂie Martinez
decisioﬁ. On August 5, 2015, the court concluded that Martinez did not apply
to him and denied Rhines’s motion for several reasons. Docket 272, As one |
reason for denying Rhines’s motion, the court found that Rhines received
independent counsel between his initial-review collatefal ‘broceeding and his
federal habeas proceedings.? Thus, there was no conflict of interest that

interfered with Rhines’s federal habeas counsel.

1 The court lifted the earlier stay on Rhines’s federal habeas proceeding
on February 4, 2014. Docket 224. Respondent’s summary judgment motion
became ripe for review on November 26, 2014. '

2 The court’s August 5, 2015 order traces the lineage of attorneys who
have represented Rhines throughout his state and federal proceedings. Docket

272 at 10-12. The court learned during oral argument on respondent’s
summary judgment motion that two other attorneys-Judith Roberts and Mark
' Marshall-also represented Rhines during his second state habeas proceeding,

3
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Then on October 21, 2015, and two days prior to the oral argument
hearing on respondent’s summary jﬁdgment motion, Rhines moved for
.reconsideration of the court’s order denying his request for a stay as well as for
permission to amend his federal habeas petition.? According to Rhines., the
court “failjed] to consider the unusual factual scenarilo‘thét exists in Mr.
Rhines' case. Mr. Rhines has not simultaﬁeously had‘éﬁe'ﬁéneﬁt of effective,
independent counsel for the entire time that his case has been pending in
either state or federal coﬁrt." Docket 279 at 1. Rhines argued that the court’s
interpretation of Martinez and its analysis concerning the independence of his
counsel wﬁs wrong. The court concluded, among other thj_ngs, however_, that
Martinez did not apply and that Rhines was not entitled to relief. Docket 304 at
19-20, |
Here, and like Rhines’s first motion for reconsideréﬁon,l Rhines conténds
that “this Court has failed to recognize the impact of [Martinez] and Trevino v.
Thaler, 133 S. Ct. 1911 (2013)" because several attoméys?ffom the Federal |
Public Defenders’ Office (FPDO) represented Rhines duﬁng part of his second
state habea;s, proceeding and in his federal habeas proceeding. Docket 323 at 2;

Docket 340 at 1, Rhines contends that this partial overlap creates an

impermissible conflict of interest.

The names of those attorneyé did not appear on the federal docket.

3 Rhines also moved for permission to file a supp‘l'eiﬁcntal summary
judgment brief to include the arguments that Rhines sought to add to his
federal habeas petition, The court denied the request. - : o

4

APPENDIX 115



Capital petitioners such as Rhines have a statutozj}. right to counsel, and
the court may upon motion appc;int substitute counsel if the “interests of
Justice” so require. Martel v. Clair, 132 S. Ct. 1276, 1i86-8_7 (2012), The FPDQ
was appointed as co-counsel for Rhines in 2009, Docket '184. Rhines never
moved for the FPDO’s substitution.* Thus, the issue of whether Rhines was
entitled to substitute counsel was not réisad before this court. While Rhines
argued that the partial‘overlap between the attorneys who_représented him
during part of his second state habeas proceeding and the conclusion of his
fedcrél habeas proceeding creatéd an imperrrﬁssible cénﬁ_%tt of in'terest, at no
time did Rhines move for substitute federal habeas couqegél, and the court does
not believe an impermissible conflict of interest e:dsts.-'Dbljcket 272 at 12. The
court is satisfied that it did not base its decision on a ma:;ifest error of law or
fact. And the court has twice analyzed and rejected Rhinéé’s contention that
Martinez otherwise applies to him. Becauser Rule 59(e} is not intended to give
litigants “a second bite at the apple,” it, likewise, is not intended to give them a
third. See Dale & Selby Superette, 838 F, Supp. at 1348. Thus, Rhines’s
conflict of interest argument fails.
B. Juror Bias and Impropriety
| 1. Actual and implied bias of jurors
Rhines contends that fwo jurors at his trial harborcﬁ anti-homosexual
biases against him. He argues that tﬁose biases infected his sentencing process

and caused the denial of his constitutional rights to an impartial jury, to due

4 Rhines returned to state court for his second state habeas proceeding

in 2005.
3
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process, to be free from the arbitrary imposition of the death penalty, and to
equal protection of the law, |

Rhines did not raise prgviously his juror bias claim in any state or
federal proceeding.5 According to Rhines, the reason that this issue was not
presented eaxliet is beceuse none of Rhines’s previous attorneys interviewed
the jurors from his trial. Some of the former jurors were iiltqrviewed recently,
and Rhines has secu.red their signed affidavits. Rhines argu’eé. that the
affidavits are “newly discovered evidence” uxllder Rule 59fe] and asserts that the
court should amend its judgmerit accordingly in light of this new evidence.

Rhines's argument fails, however, for several reasons. First, a motion
under Rule 59{e) cannot be used to “tender new legal theories, or raise
arguments which should have been offered or raised prior to entry of
judgment.” Metro. St. Louis, 440 F.3d at 933; see also Bannister, 4 F.3d at 1440
{(“Bannister first raised the claim m the district court in a Rule 59(¢) motion.-
The dié.trict court correctly found that the presentation: of fhe claim in a 59(e)
motion was the functional equivalent of a second [habeas].petiti(‘m, and as such
was subject to dismissal as abusive”). Thus, Rhines's jﬁfor bias claim should
have been raised at the outset of his habeas proceeding. See Docket 72 ,
(directing Rhines “to includé every known constitutional error or deprivation
entitling [him] to relief’). Second, a principal purpose of Rule 59(e) is to afford

courts the opportunity to correct their mistakes in the period immediately

5 Rhines’s federal habeas petition asserted that his right to an impartial
jury was violated because certain jurors were excluded based on their views of
the death penalty. See Docket 73. ‘

. , 6
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following the entry of the judgment, Norman, 79 F.3d at 75(5. But Rhines does
not explain how the court made a mistake regarding an,"i;;uc that was never
. before the court. Third, because Rhines did not raise his jﬁror bias claim
during any of his state proceedings, this court cannot c&ﬁsider it. Baldwin v.
Reese, 541 U.S. 27, 29 (2004) (“Beforc seeking a federal wnt of habeas corpus,
a stafe prisoner . . . must fairly present’ his claim in each appropnate state
court”); Rucker v. Nams 563 F.3d 766, 769 (8th Cir, 2009) (agreemg with the
district court that an “issue is procedurally barred because it was not Tairly
present(ed}’ to the appropriate state court”) (alteration in original). And while
Rhines argues that each of his prior attorneys-including his-initial-review
collateral proceeding attomey—failéd to develop his juror bxas claim, Rhines
cannot avail himself of the rule from Martinez because 'th.nes’s defanlted claim
is not a claim for ineffective assistance of trial counsel, -Maﬁinez, 132 8. Ct, at
1320.

As to Rhines’s newly discovered evidence argument, the court finds that
" Rule 59(e} is applicable in this context.6 The Eighth Circuit applies the same

standard for Rule 59(e) motions based on newly discovered evidence as it does

6 In Holland v. Jackson, 542 U.S. 649, 652-53 (2004) the Supreme Court
held that a habeas petitioner must satisfy § 2254(e)(2) “when a prisoner seeks
relief based on new evidence without an evidentiary hearing,” But unlike this
case, the Holland case involved an exhausted claim rather than a new claim.
Id, at 650. Regardless, relief under § 2254(e)(2) also requires as a prerequisite
that the new evidence “could not have been previously discovered through the
exercise of due diligence.” 28 U.S.C. § 2254(e)(2)}{A)(ii); HoHand 542 U.S, at

6353,
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for Rule 60(b)(2) motions.” Miller v, Baker Implement ca.-j%.;isg F.3d 407, 414
(8th Cir. 2006). “To prevail on this motion, [the movant is] required to show— -
among other things—that the evidence proffered with the motion was
discovered after the court's order. and that he exercised diligence to obtain the
evid_enc_e before entry of the order.” Anderson v. United States, 762 F.3d 787,
79f7r (8th Cir, 2014}, The evidence must glso be admissible. Murdock v. United
States, 160 F.2d 358, 362 (8th Cir. 1947). | |

Here, and reggrdless of whether the juror afﬁdavité*ére admissible, -
Rhines has had roughly twenty years _'to develop the evidénce he now offers. In
fact, Rhines faults each of his attorneys for not _develoﬁiﬁge fhis evidence
sooner. See, e.g., Docket 323 at 2 (“Beginhilig with tnal caﬁnsel, counsel at
every stage of the prior prqc;ccdings have failed to intérview the jurors”). But
Rhines’s allegations undermine the foundation of his motion. For Rhines to
brevail, he must show that this evidence could not have been discovered earlier
despite having exercised reasonaﬁlc diligence to obtain it. Rhines, however,
asserts that the evidence should fuwe been diséovered earlier ifhis atiorneys
were diligent, Rhines's contention is the inverse of what Rute 60(b)(2) is
designed to address, He makes no showing that “he had i;een unable to
uncover the newly discovered evidence prior to the couri:’s?;éuiﬁmary judgment

ruling.” Miller, 439 F.3d at 414, Likewise, the decades-long period of delay

7 Rule 60(b){2) provides that litigénts may seek relief from a final
judgment or order based on “newly discovered evidence that, with reasonable
diligence, could not have been discovered in time to move for a new trial under

Rule 59(b).” Fed. R. Civ. P, 60(b)(2).

. 4., . APPENDIX 119



while the evidence was obtainable indicates a lack of di]iéénce. Holland v.
Jackson, 542 U.S. 649, 653 (2004) (rejecting an argument to present new
evidence because “[i]t is difficult to see, moreover, hovﬁ resﬁondent could claim
due diligence given the 7-year delay”). “Because this evidence was available to
[Rhines], it should have been presented prior to the entry bf judgment.” Metro.
St Louis, 440 F.3d at 935. :

F‘iﬁa;]ly, ,tﬁ the extent that Rhines’s motion could l.ﬁe‘-;c:)ﬁstrucd as a
motion to present new evidence related to issue IX.D of his; federal habeas"
petition,B the cﬁurt’s conclusion is the same. Issue IX.D was adjudicated on the
merits in state court. Section 2254{d) and the rule in Pinholster limit this -
court’s review of a claim that was adjudicated on the merits in stz-ate court to
the record that was before the state court. Cullen v. Pinholster, 563 U.S. 170,
181 (2011). -Rhines’s juror affidavit evidence was not pregqé;ted to or considered
by the state court that adjudicated the claim. Rhines t;arﬁiot use Rule 59(¢) to
circumvent § 2254(d) and Pinholster. Pitchess v. Davis, 421 U.S. 482, 489
(1975) (holding that the Federal Rules of Civil Proc_edurﬂe api;ly in § 2254

- proceedings to the extent that they are not inconsistent with any statutory
provisions}. Consequently, Ithis court cannot consider the evidence. Thus,

Rhineé’s newly discovered evidence argument fails.

A 8 Issue IX.D alleged that Rhines’s trial attorneys were ineffective because
they failed to exclude evidence of Rhines’s homosexuality. -See.Docket 73.

9
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2,  Juror consideration of extrinsic eﬁ&é’nce and ex parte
contacts with the trial judge

Rhines argues that the jurors considered extrinsic évidence during the
course of his trial, Accordin"g to Rhines, the jurors at SO#IC point discussed a
newspaper article that speculated about which of the jurors would serv-e: as
alternates. Rhines also argues that the jurors had improper ex parte contact
with, the trial judge when the judge allegedly told the jurors “that he would not
refer to them by name and that the d‘;:fcnse could ask them to affirm that the-
verdict as read was true.” Docket 323 at 7. Rhines contends that these
incidents violated his Sixth and Fourteenth Amendment rights.

This claim, like Rhines’s juror bias claim, was not ralsed previously in
any state or federal proceéding. For the reasons stated mofe fully in section
I.B.1, supra, the court denies Rhines’_s motion to raise theclaxm for the first
time now and denies Rhines’s motion to present néw evidence in support of the
claim.

3. Whether one of the jurors did not live in Pennington
County

‘Rhi.nes’s trial took place in Pennington County, South Dakota. Rhines
argues that one of the jurors actually lived in Meadc_Coun_fy, rather than
Pennington County, and that the juror was thus ineligibié:wto serve at Rhines's
trial. Rhines argues that this errof violated his Sixth an.i:-l‘l‘?-‘burteenth |
Amendment rights. | o _V |

This claim, like Rhines’s preceding arguments, Was not raised previously

in any state or federal proceeding. For the reasons stated more fully in section

10
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1.B.1, supra, the court denies Rhines’s motion to raise l_ﬂié claim for the first
time now and denies Rhines’s motion to present new evidénce in support of the
claim.
C. Ineffective Assistance of Trial Counsel Claims
Rhines moves for reconsideration of the court's adjudication of issueé |
IX.A, IX.B; and IX.I of his federal habeas petition. Those three issues all |
concerned ‘whetb.er Rhines’s trial counsel's mvesﬁgaﬁ(jn and pfesentatibn of
mitigating evidence constituted ineffective assistance of counsel. Each claim
was considered and rejected in state court. This court cof;'bluded that Rhines
was not entitled to relief on any of his claims. See Dock& 305 at 82-101.
1. Appropriate standard of review |

| Rhines challeng.es the legal standards used to eidjudicate his ineffective
assistance of trial counsel claims. Ineffective assistance claims are governed
generally by Strickland v. Washington, 466 U.S. 668 (1984).; The state court
cited and analyzed the Strickland test. Docket 204-1 at 21 (explaining the so-
called “deficient performance” and “prejudice” prongs].f The Cdurt applied that
test using the facts of the Strickland opihion and several other Supreme Court
decisions involving attorneys’ mitigation efforts for qompa%aﬁve purpbses. See
id, at 19 (citing Burger v. Kemp, 483 U.S. 776 (1987 and Darden v. Wainwright,
477 U.S. 168 (1986#). The state court determined that Rhines failed to show

that his attorneys’ performance was deficient and, thlerefore, it concluded that

Rhines was not entitled to relief.

11
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This court set out in its order granting summary judgment in favor of
respondent the applicable standard of review in Rhines’s case. See Docket 305
at 8-11. That standard is established by § 2254. The cOui_"t cannot grant reiief
unless a state court’s adjudication of a claim is “conﬁ'ary to, or involved an
unreasonable application of, clearly established Federal !gw" or unless the
decision is “based on an unreasonable determination of the facts in light of the
. evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).
Also, “q determination of a factual issue made by a State court shall be

presumed to be correct,” and the habeas petitioner “shall have the burden of
rebutting the presumption of correctness by clear and convincing evidence.”
28 U.S.C. § 2254{e)(1}. The Supreme Court has elaborated on the application of
those provisions in numerous opinions, and this court’s order set forth those
principles. Docket 305 at 8-11.

The court also set forth the more specific standard‘s}_t;hat apply when a
state court adjudicates an ineffective assistance claim, Id. at 82. The court
held:

In the context of § 2254, however, Rhines must overcome an

additional hurdle. This court’s task is to determine if the state

court’s decisior involved an objectively unreasonable application of

the Strickland standard. See Knowles [v. Mirzayance,} 556 U.S.

[111,] 122 [(2009)]. Because the Strickland standerd itself is

deferential to counsel’s performance, and because this court’s

review of the state court’s decision under § 2254 is also deferential,

the standard of review applied to Rhines’s ineffective assistance

claims is ‘doubly deferential.’ Id. at 123. Consequently; ‘the

question is not whether counsel’s actions were reasonable. The

guestion is whether there is any reasonable argument that counsel

satisfied Strickland’s deferential standard.’ Harrington v. Richter,
562 U.S. 86, 105 (2011); see also Pinholster, 131: 5. Ct. at 1403

12
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(noting the petitioner must demonstrate that the state court’s
determination regarding both prongs was unreasonable to be
entitled to relief). A :

Id. This court concluded that the state court’s resolution of Rhines’s ineffective
assistance claims was reasonable and thét Rhines,w.as not entitled to relief.

Here, Rhines argues that ;he state court’s interpretation of the Strickland
test was wrong. He argﬁes that the state court’s appraisal of the “deﬁﬁmt
f)erformance” prong was not exacting enough of couﬁsel's performance. Rhines
also argues that tﬁé state court’s description of the “prejudice” prOng was
incomplete. And Rhines argues that this court’s review d_f the state court’s
decision. was based on an improper standard. -

Rhines, however, already received an opportunitsnrf;c';;;‘ll‘.;illenge-and he
did challenge-the state court’s énalysis. See Docket 232.at 80-96 (Rhines'’s
summary judgment brief). Rule 39 is not a vehicle for ré;liﬁgaﬁng old matters
or advancing arguments that should have been made before. Metro. St. Louis,
440 F.3d at 933. Rhines cites in support of his “deficient ﬁerformance"
argument the Supreme Court’s decisions in Strickland, Wigginé v. Smith, 539
U.S, 510 (2003), Williams v. Taylor, 529 U.S. 362 (2000), aﬁd‘Rompilla v.
Beard, 545 U.S. 374 (2005}, This court previously consi&é'rcd and rejected the
same argument Rhines raises now. The court stated: o

While Rhiﬁes argues; that Williams and Wiggéns were controlling

and dispositive, the Supreme Court has explained that Strickland

is the appropriate standard that courts should apply to resolve

ineffective assistance claims, Pinholster, 131 S. Ct. at 1406-07

(rejecting argument that Williams, Wiggins, and Rompilla v. Beard,

545 U.8. 374 {2005} impose a duty to investigate in every case).
Likewise, the Court cautioned against ‘attributing strict rules to

13
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this Court’s recent case law.’ Id. at 1408.

Docket 305 at 97. The court is satisfied that it did not m;ake a manifest error
concerning this issue.

As to Rhines’s prejudice argument, the state court déscribed.the
prejudice prong as requm.ng a showing of “actual pre]udzce Docket 204-1 at
21. Rhmes argues that the state court shouid bave mcluded the Supremc
Court's further explanaﬂon that pre_]udlce requu'es “a reasonable probability
that, but for counsel’s errors, the result of the proccedmg would have been
different. A reasonable probability is a probability sufﬁcie;lt to undermine the
confidence in the outcome.” Strickland, 466 U.S. at 694. A defendant must
satisfy both Strickland prongé, however, and a court can adjudicate them in
either order if the defendant fails to establish one, Id. Aat 697. The state court
never reached the prejudice inquiry because it concluded til-af Rhines’s
attorneys rendered reasonably competent ass:stance 'I‘hls court agreed with
the state court. Thus, even assuming the state court's descnpton of the
prejudice prong was objectively unreasonable-which it'was not-the error would
not affect the outcome of Rhines’s case. The court is seiti;ﬁed that it did not
make a manifest error.concerning this issue. ‘

Regarding Rhines’s argument that this court applied the incorrect
standard of review to the state court’s decision, .thnes does not identify the
standard the court should have applied. Rhines cites primarily to various cases
involving the review of meffectlve assistance claims in the first instance. The

Supreme Court has explained, however, that the “doubly_ deferential” standard

14
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under § 2254(d) applies when a federal court reviews a Sté.té court's
adjudication of an ineffective assistance claim on the ;tn't;r_its. The court finds no
manifest error with its decision. Thus, Rhines is not enﬁfiéd to relief,
2. Mitigation investigation . |

The bulk of Rhines’s motion contends that his trial ﬁttomeys failed to
pr_operly investigate and present mitigating evidence. His arguments can be
groupec; broadly into five areas where, acc;ording to Rhines, his attorneys
should have investigated further: (1) Rhines's family; (2) Rhines’s military
history; (3) Rhines's jail and criminal records; (4) Rhines’s mental health; and
{5) Rhines’s family history of exposure to neurofoxins. o

Each area highlighted by Rhines, with the exceﬁtic‘)ti_' of the neurotoxins
issue, was investigated by his trial attorneys. See Docket_204w1 at 16-19
(noting “Rhines’[s] counsel did investigate possible m1t1gat10n eﬁdence. They
investigated by talking to Rhines, his family and friends, reviewing his mihtary
service records, his schooling, employment history, [and]-psyclﬁatric and
psychological examinations and found that there was very little mitigating
evidence to be found or presented.”). Like Rhines’s standard of review
- argument, Rhines had the opportunity to contest-and did contest-the state
court’s determinations concerning his dttomeys' efforts and their strategy.
Docket 232 at 80-93. This court rejected those argurnén_tsi and concluded that.
Rhines was not entitled to hébeas relief, Here, Rhines devotes many pages of
his reconsideration brief to re-litigating his mitigation ciaiﬁ_its. But Rhines

. cannot use Rule 59(e) to re-litigate old matters or advance new arguments that
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should have been made before. Metro. St. Louis, 440 F;Sd ‘gt 933. And
bookending those arguments with conclusory language that this court’s
decision was unreasonable is an insufﬁéient basis to justify relief. The court
finds no manifest error with its decision. Thus, Rhines’s claims will not be
revisited.

. The court will, however, address several specific issues raised in Rhines’s
motion. For example, Rhines cites a nur;:lbcr of afﬁdavits sigﬁgd by individuals
who, like the jurors, were also recenﬂy interviewed. Séé;.é;‘g., Docket 323-8
(signed March 15, 2016); Docket 323-9 (signed March 11, 2016); Docket 323-
10 (signed March 15, 2016), Rhines references these aﬁid@vits in support of his
arguments that the court’s decision was erronedus, Rhines's ineffective
assistance of counsel claims were.each adjudicated on the mer:ts in state
court, Rhifies has not shown that these contemporary affidavits, or similar
evidence containing the same substance, were ever presented to or considered
by the state court. Thus, this court cannot consider the.'a.ifﬁdavits. Pinholster,
563 U.S. at 181. '

As for Rhines’s neurotoxins argument, itis a theory: t_hat Rhines
advanced in his October 21, 2015 motion to amend his federal habeas petition.
See Docket 281 at 3-5. Rhines asserted that his trial attorneys as part of their
mitigation efforts should have investigated whether Rhines was exposed to
pesticides and other toxins while he was growing up in McLaughlin, Sputh '
Dakota, Rhines argued that that exposure could have caused him to develop

various neurological disorders. He claimed that the failure of his trial attorneys
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to pursue this érea of inqﬁﬁy suggested that their mitigation efforts were
deﬁclicnt. And Rhines moved to buttress his argurxient with affidavits from
three experts who reviewed Rhines's case file and records. See

Docket 281-1, -2, and -3. Those experts made their own ﬁndings and
conclusions copberning Rhines, his background, his mental healfh, énd the
effectiveness of Rhines's trial counsel’s mitigation efforts. ."‘f. :

This court denied Rhines's mqﬁbn to émend his federal habeas petition
to include his new theory and evidence. Rhines’s meﬂ'ecﬁire assistance claims
were each adjudicated on the merits in state court. This court held that the
rule in Pinholster prevented Rhines from “bolster[ing] his exhausted ineffective
assistance claims with new evidence that was not presented to or considered
by the state court.” Docket 304 at 18. The court, for similar reasons, denies
Rhines’s motion to present these arguments and this ev,idqnce as part of his
- reconsideration motion.

In sum, Rhines has not identified any manifest error with the cburt’s
judgment canéeming his ineffective assistance claims. 'Thﬁs, Rhines is not
entitled to relief. | |

D. Jury Note and Juror Confusion

Rhines moves for reconsideration of the court’s adjudication of Issue IX.E
of his federal habeas petition. Issue IX.E alleged that Rhines’s trial attorneys
were ineffective due to the way they handled a note from the jurors. The state

court denied Rhines’s claim, and this court concluded tha;t.Rhines was not
entitled to relief. Docket 305 at 106-08.
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Here, Rhines attempts t6 re-litigate Issue IX.E. He ﬁivokes arguments
that either were made or should have been made before and also 6i_teé cvidence
that was not presented to the state court that adjudica’ted'his claim, Rhines’s |
argument suffers the same infirmities as those discussed in sections LLA-C,
‘supra. The court is satisfied that its decision did not involve any manifest error.
Thus, Rllines;'s ineffective assistance claim will not be revisited.

Rhines has failed to justify alfering ;)r amendihg the court’s judgment,
Thus, Rhines's Rule 59(e) motion is denied.

II. Respondenti’s Motion to Strike

Respondent moves the court to strike various exhibits from the court’s
docket. These exhibits consist of affidavits and other documents that the court
determined that it cannot consider because, for example,'-; ﬁhine_s did not
present the evidencc to any state court for consideration.- Cf Pinholster, 563
L-LlS. at 181. Rhines, nonetheless, cited to some of those same exhibits 111 his
Rule 59{e) motion, and respondent asserts that Rhines may continue to do so
on appeal. Thus, respondent asks the court to excise the exhibits from the
docket. | |
The court will not strike the exhibits. Rgspondent has hot shown that he
will be prejudiced by the continued presence of the exhibits on the court’s
docket. Thus, the motion is denied. |

CONCLUSION
Rhines has not shown any manifest error with the cdﬁrt’s decision. Thus,

he is not entitled to relief. Respondcnt has not shown that the various exhibits
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should be struck from the court’é docket. ’Iherefqre, thé é;ch.ibits will remain.
Thus, it is

ORDERED that Rhines’s motion to alter or amend the judgment {Docket
323) is denied. | | | |

IT IS FURTHER ORDERED that respondent’s motion to strike (Doclket
324)is deniecll. | |

Dated July 5, 2016.

BY THE COURT: -

/s/Karen E. Schreier .

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION ‘

KEITH THARPE,
Petitioner,
vs. : .
. _ CIVIL ACTION NQ. 5:10-CV-433 (CAR)
WARDEN, Georgia Diagnostic and
Classification Prison,

Respondent.

RDER

Petitioner Keith Tharpe moves this Court to reopen his 28 U.S.C. § 2254 action

_ pursﬁant to Ped. R, Civ. P. 60(b)(6). ECF No. 77. For reasons discussed below, the

Court denies his motion.'

I. BACKGROUND AND PROCEDURAL HISTORY

. Tharpe's wife left him and moved in with her parents..‘. Tharpe v. State, 262 Ga.

110, 110-11, 416 S.E.2d 78, 79 (1992). Following various threats of violence, Tharpe was
“ordered not to have any contact with her or her fémily. Id. Instead of qbeying the
| order, he intercepted his wife and sister-in-law on the morning of Septémber 25, 1990
when they were on their way to wotk. Id. He forced the women to stop their car and,
armed with a shotgun, escorted his sister-in-law to the rear of the car where he shot her.

Id. - After rolling her into a ditch, he reloaded the shotgun, and shot her again. Id.

! Also pending is Tharpe’s motion for leave to file excess pages. ECF No. 94.. This
motion is GRANTED.
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3

Tharpe then drove away with his wife and raped her. Id. When ﬁe took his wife to a
credit union to make her obtain money, she called the police. 'i‘Id. | Tharpe was arrested
and charged with malice murder and two counts of kidnapping with bodily injury. - Id.
Following a nine-day trial, he was convicted on all counts and sentenced to death for the
murder of his sister-in-law. 1d.

After his motion for new trial was denied, the Georgia Sitpreme Court affirmed
Tharpe's conviction and sentence on March 17, 1992, Id. a.t 110, 416 S.E.2d at 79.
Tharpe did not raise any issue of juror bias in his motion for new trial or on direct
appeal. The United States Supreme Court denied certiorari on October 19, 1992. ECF
No. 13-1. o | |

Tﬂarpe' filed a Petition for Writ of Habeas Corpus in the Superior Court of Butts
Cdunty, Geox;gia on March 17, 1993, amended the Petition on December 31, 1997, and
amended it again on January 21, 1998. ECF Nos. 13-2; 13-8; 13-10. In claim ten of his
‘Décember 31, 1997 amended Petition, Tharpe argued that ”ifhpfoper racial animus . . .

infected the deliberations of the jury.” ECF No. 13-8 at 16.

S
e —

The state habeas court conduct___éd ewde:tlary hearings May 28, 1998, August
24, 1998, December 11, 1998, December\;;h£998, and July 3_5,_‘-20’07. ECF Nos, 14-1 to
14-7:15-1 to 15-2; 15-13 to 15-17; 16-1 to 16-2; 17-1 to 18-11. At;“the May 28, 1998 hearing,
Tharpe tendered affidavits from jurors Margaret Bonner, ~E_CF No. 14-3 at 4; Barney

Gattie, ECF No, 14-3 at 7; and James Stinson, ECF No. 14-3 at 36, Over two days in
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October 1998, the state-habeas court presided while the parties deposed eleven of th-e
jurors who still resided in Georgia® Bamey Gattie, Lucille Long, Charles Morrison, St.,
James Stinson, Jr., Joe Woodard, Jack Simmons, Margaret Bonner, Mary Graham, Ernest
Ammons, Martha Sandefur, and Polly Herndon. ECF Nos..15-6_; 15-7; 15-8. At the
December 11, 1998 hearing, Thz;lrpé tendered a juror affidavit' from the twelfth juror,
Tracy Simmons, as Well as affidavits from Georgia Reséuxce Center employees
regarding their interactions with juror Barney Gattie. ECF'i\T_q. 15-16 at 7, 10, 17. On_
that same date, Respondent tendered an affidavit from Barney Gattie. ECF No. 15-17 at
13.

The state habeas denied habeas relief in an order filed December 4, 2008. ECF
No. 19-10. The court found that the juTors’ testimony, inclu;ling their affidavits and .
depositions, were inadmissible. ECF No. 19-10 at 99. ”Fuftlier, even if [Tharpe] had
admissible evidence to support his claim of juror misconduct,” the juror misconduct
claim was procedurally defaulted because Tharpe failpd to.r'ai‘i.f;e it during his. motion for
new trial or direct appeal. ECF No. 19-10 at 5, 102. I'.Tharpe alleged ineffective
assistance of counsel as cause to overcome the default. ECF No. 13;8 :;t 17 n.10. The
state habeas court determined that Tharpe “failed to establish the requisite deficiency or
| prejudice.” ECF No. 19-10 at 102,

Tharpe filed an Application for Certificate of Probable." Cause to Appeal (“CPC

2 One juror, Tfacy Simmons, no longer lived in Georgia, and te was not deposed. ECF
No. 15-8 at7. ' .
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Application”) in the Georgia Supreme Court, which was suﬁuﬁjarily denied. ECF Nos.
19-12; 19-15.

On November 8, 2010, Tharpe filed in this Court his Petition for Wit of Habeas
Corpus by a Person in State Custody, whiéh he Iater ameﬁde‘d. ECF Nos. 1; 25. In
claim three of his amended habeas petition, Tharpe alleged that improper racial
attitudes infected the jury deliberations, ECF No. 25 at 19-20. In his ansvu;er.to the
amended petition, Respondent alleged this portion of claim three was procedurally
defaulted.? ECF No. 27 at 13. After the parties briefed exhaustiori and pt.'ocedural
default; ECF Nos. 29; 30; 34, the Court found that Tharﬁé?'é;v#ﬂous claims of juror
~ misconduct were procedurally defaulted, and that Thari:e failed to show cause aﬁd
prejudice or a fundamental miscarriage of justice to overcome 'défault. ECF No. 37 at
8-9.

After the parties briefed the merits of remaining claims, the Court denied

3 Tn a footnote in his brief, Respondent for the first time argues that Tharpe “did not raise
this issue in his CPC [Alpplication before the Georgia Supreme Court” and the claim is,
therefore, unexhausted. ECF No. 89 at 7n.2. In prior proceedings before this Coutt,
Respondent never argued the claim was unexhausted. Instead, he argued that it was
“properly found by the state habeas corpus court to be procedurally defaulted.” ECF
No. 27 at 13. Even now, beyond the mere mention of exhaustion in a footmote, '

. Resporident does not argue that Tharpe's juror bias claim is unexhausted. Instead, he
still clearly argues that the “claim remains proceduraliy defaulted.” ECF No. 89 at 16.
This Coturt has already ruled the claim is procedurally defaulted. ECF No. 37 at 8-9..
Consistent with the previous litigation in'this case and with the arguments Respondent
makes in his current brief, ECF No. 89 at 16-29, this Court treats Tharpe’s juror bias claim
as procedurally defaulted. See Hills v. Washington, 441 F.3d 1374, 1376-77 (11th Gir.

2006)
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Tharpe's habeas corpus petition and granted a certificate of af)pealability (“COA") on
one claim—"Whether the state habeas court’s determination that Tharpe's trial counsel
was not ineffective in the investigation and presentation of mitigation evidence was
based on an unreasonable determination of the facts, or was contrary to., or involved an
unreasonable application of, clearly established federal law.” " ECF No. 65 at 57.
Tharpe moved to have the COA expanded, but he did not request a COA regarding aﬁy
of his juror misconduct claims. Tharpe v. Warden, No. 14—1246; (ilth Cir. June 20, 2014).
The Eleventh Circuit denied relief on August 25, 2016.- ECF No. 75. Tharpe filed a
petition for writ of certiorari in the United Stated Supreme_Cd'drt, which was denied on
June 26, 2017. ECF No. 82.

II.  ANALYSIS

Tharpe argues the Court should exercise its discrétiOn tor reopen his federal
habeas proceedings under Fed. R. Civ. P. 60(b)(6) to pérmit him to prove that his death
sentence was fatally tainted by the racist views of juror Bﬁrné‘jr‘ Gattie, a claim the state
court and this Court previously found to be ‘procedurally def&ulted. ECF No. 77 at 15.
Rule 60(b)(6)_permits reopening a case for “any . . . reaéc;-r;i'fiustifyiﬁg relief from the
operation of the judgment” But, “velief under Rule 66(5)'(6) is available only in
‘extraordinary circumstances.’” Buck v. Davis, 137 S. Ct.. 759, 777 (2017) {quoting
Gonzalez v. Crosby, 545 U.S. 524, 535 (2005)). “Such circumstances .. . rarél_y occur in the

habeas context.” Gonzalez, 545 U.S. at 535.
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Tharpe contends his case should be reopened “due to extraordinary
circumstances triggered by recent Sup‘rerﬁe Court decisions, Pena-Ro;Iriguez v. Colorado,
137 8. Ct. 855 (2017), and Buck v. ba’m’s, 137 5. Ct. 759 (2017)." ECF No. 77 at 1, But,
“[s]omething more than a ‘mere’ change in the law is necessary . . . to provide the
grounds for Rule 60(b)(6) relief.”” Bookér v. Singletary, 90 F3d %140, 442 (11th Cir. 199{5)
r(quoi:ing Ritter v. Smith, 811 F.2d 1398, 1401 (11th Cir. 1987)); Arthur v. Thomas, 739 F.3d
611, 631 (11th Cir. 2014) (citing Gonzalez, 545 U.S. at 535-38) (fi.nding that “a change in
decisional law is insufficient to create the ‘extraordinary circumstance’ necessary to
invoke Rule 60(b)(6)"); Howell v. Sec’y Fla. Dep't of Corr., 730 F.3d 1257, 1260-61 (11th Cir.
2013) (same). The movant bears the burden of showing not only a change in the law,
. but also “that the circumstances are sufficiently extraordinary to warrant relief.”
Booker, 90 F.3d at 442 (quoting Ritfer, 811 R.2d at 1401).

Tharpe fails for two reasons to establish the extraordinary circumstances
necessary to reopen his case, First, Tharpe’s request for the Court to review his juror
bias claim in light of Pena-Rodriguez is barred by Teague v. Lane, 489 U.S. 288 (1989).
Second, this claim is procedurally defaulted and the state habeas court already reviewed
Gattie's statement when it coﬁcluded Tharpe failed to establish cause and prejudice to

overcome the default.

A. The new rule announced in Pena-Rodriguez =cl6éé not apply to cases on
collateral review. :

On March 6, 2017, the Supreme Court held:

s
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[W1here a juror makes a clear statement that indicates he or she relied on
racial stereotypes or animus to convict a criminal defendant, the Sixth
Amendment requires that the no-impeachment rule give way in order to
permit the trial court to consider the evidence of the juror’s statement and
any resulting denial of the jury trial guarantee. o

Pena-Rodriguez, 137 8. Ct. at 869. The issue is whether this rccéntly-decided rule applies
to cases on collateral review.

“Federal habeas corpus serves to ensure that state convictions comport with the
federal law that was established at the time [a] petitioner’s conviction became final.”
Sawyer v. Smith, 497 U.S. 227, 239 (1990) (emphasis omitted). In Teague, the Court held
that “new constitutional rules of criminal procedure will notbe lap]:*alicable to those cases
which have become final before the new rules are annouf;ééd.” 489 U.S. at 310-11.

“To apply Teagué, a federal court engages in a three-step prb;:ess." Lambrix v. |
Singletary, 520 U.S. 518, 527 (1997). The first step is to determine when the defendant’s
conviction became final. Id. Tharpe's conviction was final on October 19, 1992, the

-daté on which the Supreme Court denied oertior'ari revieﬁ. ECF No. 13-1; Bond v.
Maoore, 309 F.3d 770, 773 (11th Cir. 2002) (stating that a convicﬁgn is final on the date the
Sﬁpreme Court denies certiorari). | |

Second, the Court “must surve[y] the legal lahdséa;é as it then existed and
determine whether a state court considering [the defenda_'r;f’*s]' claim at the time his_
conviction became final would have felt compelled by e;istiﬁg precedent to conclude

that the rule [he] seeks was required by the Constitution.”  Lambrix, 520 US. at 527

7-
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(internal quotation marks and citations omitted). In .otlher words, was the rule
announced in Pena-Rodrignez “dictated by then-existing precedent”? Id. (emphasis in
original).
Tharpe argues it was. ECF No. 93 at 5. Although Tharpe cites two Supreme
Court rases that existed at the time his conviction became: final, neither addressed
whether the Sixth Amendment allows impeachment of a jury verdict. See Turner v.
Murray, 476 US. 28, 36-37 (1986) (holdmg that “a capltal defendant accusecl of an
 interracial crime is entitled to have prospective jurors mformed of the race of the victim
and questioned on the issues of racial bias”); Rose o. Mitchell, 443 U.S. 545, 559 (19‘79)
(reaffirming that “discrimination in.th;a selection of the grand jury remains a valid
'ground for setting aside a criminal conviction,” but holding that the defendant failed to
“make out a prima facie case of discrimination in violation' of the Equal Protection
Clausé of the Fourteenth Amendment with regard to the selection of the grand jury
foreman”). |
Tharpe also argues that “numerous lower courts havé‘%&‘lready‘considered claims
under Pena-Rodriguez in habeas proceedings.” ECF No. 93 at 6. But, none of these
courts found Pena-Rodriguez applicable; none addregsed retroactivity; and in only one
case? did. the respoﬁdent raise Teague. See Berardi v Paramo, No.' 15-55851, 2017 U.S.

App. LEXIS 13638, at *2 (9th Cir. July 27, 2017) (no mention of retroactivity but

¢ This one case is Sears.v. Chatman, No. 1:10-cv-1983-WSD, 2017 WL 2644478 (N.D. Ga.
June 20, 2017), which is discussed below. ,
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-

upholding the state céurt’s denial of rglief for Petitioner’s jufor bias claim); Young ©.
Davis, 860 F.3d 318, 333-34 (5th Cir. 2017) (no mention of retrqéctively bﬁt ciecl_ining to.
extend Per?a-Rodriguez and consider juror affidavits not pﬁéénted to the state courfs);
Sanders v. Davis, No. 1:92-cv-05471-LJO-SAB, 2017 U.S. DistLEXIS 925011, at ¥215 (ED
Cal. June 15, 2017} (rio mention of retroactivity but finding tha;t i‘uror statements on the
| I.)rejudicial effects of jury instructions were not qdmissible)} :Montes V. Mucombelr, No.
15-cv-2377-H-BGS, 2017 U.S. Dist. LEXIS 54713, at *25 n.3 (S.D. Cal. Apr. 10, 2017) (no
mention of retroactivity but explaining that “intrinsic jury processes will not be
examined on appeal land cannot support reversal”); Anderson v Kelley, No. 5:12-@-279
(DPM), 2017 U S. Dist. LEXIS 48268, at *77 (E.D. Ark. Ma.‘r.“'28, 2017) (no rnentionrof
retroactivity but finding that evidence of the jurors’ thought processes could not be
considered); Cutro v. Stirling, No. 1:16-cv-2048-JFA, 2017 USD1st LEXIS 42903, at *56
n.26 (ﬁ.S.C. Mar. 23, 2017) (no mention of retroactivity but finding that juror affidavits
should not be considered); Richardson v. Kornegay, No. 5:16-hc-02115-FL, 2017 U.S. Dist.
LEXIS 43080, at *25-29 (E.D.N.C. Mar. 24, 2017) (no mention of retroactivity but finding

juror statements inadmissible).® Thus, these cases do not support Tharpe’s argument

5 Tn Richardson, a review of the docket located on the Federal Judiciary’s Public Access to
Court Electronic Records (“PACER”) shows that neither ~ the petitioner nor the
respondent cited Pena-Rodriguez prior to the court’s March 24, 2017 order. Richardson v.
Kornegay, 5:16-hc-02115-FL, ECF Nos. 7, 12, 20, 21, 22, 23, 24, 28,29, 31 (ED.N.C). In its
order, the court distinguished Penig-Rodriguez, finding that the juror statements offered in
Richardson did not indicate any juror relied on racial anin_tﬁs"‘ to convict the defendant
and, therefore, the statements could not be used to impeach the verdict. Richardson v.

9
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that Pens-Rodriguez applies to cases on collateral review. Thgse Couf_ts simply did ﬂot
address the issue of- retroactivity.

Tharpe argues that “[n]otably, in a capital case in the Northern District of
Georgia, the district court declined to accept the state’s retroactivity argument and
denied the claim on the merits.” ECF No. 93 at 7 {citing Sears v. Chatman, No.
1:10-¢v-1983-WSD, 2017 U.S. Dist, LEXIS 94475, at *10 (N.D. V'Ga. June 20, 2017))5 A
feview off__théld ket in that cas;a, however, re;reals that the district court specifically
declined {;9 re;}e respondent’s Teague argumenf. Sea.r.s v Chatman, 1:1.0-cv-1983,
ECF No. 49 at i5 8 (N.b. Ga. May 9, 2016). The court mﬁﬁigfely determined that the
petitioner did not show the Georgia Supreme Court’s denial of his juror coercion claiT
was based lon unreasonable facts or "Wé.é contrary to, or involved an unreasonable

application of clearly established Federal law.” Sears v. Chatman, Np.

1:10-cv-1983-WSD, 2017 WL 2644478, at *17 (N.D. Ga. June 20, 2017) (emphasis added).

Kornegay, No. 5:16-hc-02115-FL, 2017 U.S. Dist. LEXIS 43080, at *29 (E.D.N.C. Mar. 24,
2017). Relying on Pena-Rodriguez, the pefitioner recently filed a motion to ‘alter or
amend judgment. Richardson v. Kornegay, 5:16-he-02115-FL, ECF No. 35 (ED.N.C. Apr.
4, 2017). In response, the respondent argued that “Pena-Rodriguez prescribed a new
constitutional rule of criminal procedure” and, therefore, cannot “apply retroactively to
. [pletitioner’s case under Teague...." Richardson v. Kornegay, 5:16-hc-02115-FL, ECF No.
36 (ED.N.C. Apr. 4, 2017). The court has not yet ruled on the petitioner’s motion 'to
alter or amend judgment. )

s Tharpe provided the LEXIS citation for this order, For reasons unknown, LEXIS
shows “[t]he requested document is not available at this time . ..." Therefore, the
Court has located the order on Westlaw and uses the following citation: Sears v
Chatmai, No. 1:10-cv-1983-WSD, 2017 WL 2644478 (ND. Ga. June 20, 2017). For
background, the Court has reviewed the docket located on PACER and cites to that:

when necessary.

-10-
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“[C]learly estabﬁsﬁed Federal law’” means only the holdings o’.f the Supreme Court’s
.cases in existence at the time the Georgia Supreme Court decided the claim. Id. at 3
(quoting 28 U.S.C. § 2254(d)(1)). i’ena—Radrz’éuez was not in éxistence at the time the
Georgia Supreme Court denied Sears’s juror coercion‘ claim and the district court did not
apply Pena-Rodriguez to the claim. | Therefore, neither Sears, nor any of the other cases .
cited by Tharpe, supports his argument that the rule announced in Pena-Rodriguez was
dictated by existing precedent and, therefore, applies retroactivély.

Contrary to Tharpe’s arguments, this Court finds that the rule announced in
Pena-Rodriguez was not dictated by clearly established Supreme Court law. .Instead,
Pena-Rodriguez ‘wés a clear break with long-standing pre;:édent. See Tanner v. United
States, 483 US. 107, 117 (1987) (citations omitted) (stating that “[b]y the beginning of this
century, if not earlier, the near-universal and firmly established common-law rule in the
United States flatly prohibited the admission of juror testimony to impeach a juiy
verdict”). As the Court pointed out in Pena-Rodriguez, "[a]:f“»“éommon law jurors were
forbidden to impeach their verdict, either by affidavit or liVe’festimony." 137 S. Ct. at
863 (citing Vaise v. Delaval 1 T.R. 11, 99 Eng. Rep. 944 (K B. 1785)). This broad
no-1mpeachment rule was endorsed by the Supreme Court i in McDonald v. Pless, 238 U.S.
264, 268 (1915) and by Congress in 1975 when it adopted the Federal Rules of Evidence,
spec:ﬁcally Rule 606(b), Pena-Rodriguez, 137 5. Ct. at 864. Also; “[i]n the great majority

of ]unsdlctlons, strong no-lmpeachment rules continue to be “dewed as both promoting

-11-
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the finality of verdicts and insulating the jury from outf;jic\ig_r-;_inﬂqencés."’ H. at 878 -
fAlito, J., dissenting) (citations omitted). |

Prior to Pena-Rodriguez, the Supreme Court addressed i&hetlmr the Constitution
mandates an exception to the no-impeachment rule only twice. Id. at 866, In both
cases, the Court endorsed the rule and refused to find exceptions. Id. at 866-67 (citing
. Tanner, 483 U.5. at 125; Wdrger v. Shauers, 135 8, Ct. 521, 529 (2014)). Thus,
Pena-Rodriguez was a “startling development” in that “for the first time, the Court
create[d] a constitutional exception to no-impeachment rules.” ‘Id. at 875 (Alito, I;,
dissenting). |

Because Pena-Rodriguez announced a new rule, the Coutt must téke the third step
and determine “whether that new rule nonetheless falls within dne of the two exceptio“ﬁs
to [the] nonretroactivity doctrine.” Lambl;'ix, 520 U.S. at 539 Under the first exception,
the inquiry is whether the new rule is substantive or procedural. Schiro v. Summerlin,
542 1.8, 348, 352 (2004). Substantive rules apply retroactively, while procedural rules
do not. Id. at 351, Tharpe argues that the rule announced in Pena-Rodriguez is a
substantive rule of law. BCF No. 93 at 45. To support this position, Tharpe cites cases
that hold some state evideﬁtiary rules are substantive versus;‘:p'rocedural and, therefore,
apply in diversity actions. Bradford v. Bruno, Inc., 94 F.3d 621, 622 (Ilf_:h Cir. 1996} (01;1y '
state law of substantive, as opposed to procedural, naturels applicable in diversity

cases); Ungerleider v. Gordon, 214 F.3d 1279, 1282 (11th Cir. 2600) (finding that the parole

~12-
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. evidence “rule is one of substantive law, not evidence, so i;.iz; ;fﬁpﬁed i:)y federal couﬁs
sitting in diversity”). But, for refroactivity purposes, a rule lS considered sﬁbstantivé
only if it “narrow[s] the scope of a criminal statute by interpreting its terms” or “place[s]
particular conduct or persons covered by the statute beypnd the State’s power to
funish." Summerlin, 542 U.S, at 351-52; Lambrix, 520 uUs. af 539 (internal quotation -
marks and citations omitted). “In éontrast, rules tl_lat ;egu_late only the manner of.
deteﬁnining the defenda;nt's culpability are procedural” 'lS‘u:umerlin, 542 1J.S. at 353
_ (emphasis in original). Pena-Rodriguez “neither dec;riminall‘il_z_:e_[d] a class of conduct nor -
prohibit[ed] the imposition of capital punishment on a p;rt:‘i;cular class of persons.”
Lambrix, 520 US. at 539 (citéﬁons' omit@ed). Instead, it 'aItered the application of
no-impeachment fules. The ruling in Pena-Rodriguez, therefore, is Properly classified as
procedural because it dictates when courts must consider juror testimony to impeach a
verdict.

“The second exception is for wateréheﬁ rules of c_rimi;}al procedure implicating
the fundamental fairness and accuracy of the criminal prc;c'eé’dling." Lambrix, 520 U.S. at
539 (internal quotation marks and citations omitted). ”Thata new procedural rule is
tundamental in some abstract sense is not enough; the rule"rr'tﬁst be one without which
the like-_lihood of anl accurate.convictiorlt is serously dhnkﬁsﬁed. This class of rules is

extremely narrow, and it is unlikely that any . . . ha[s] yet to emerge.” . Summerlin, 542

U.S: at 352 (emphasis in original) (internal quotation marks and citations omitted). The

13-
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'Supreme Court has “observed . . . that the paradigmatic example of a ﬁatershed rule of
criminal proceduré is the requirement that counsel be provided in all criminal trials for
serious offenses.” Gray v. Netherlands, 518 U.S. 152, 170 (1996) (citations omitted).
Tharpé does not argue, and the Court cannot find, ti'la.t'. the rule announced in
Pena-Rodriguez is a watershed rule akin to Gideon's rule establi?hing the right to counsel
in 511 felony cases.

Consequently, fhe Court finds that Penq-Rodriguez "agnnounced anew ‘procedural
rule that ,cloes- not apply retroactively to c;ases already final ' on direcf review.”
Summerlin, 542 U.S. at 358. Because consideration of Peng Rozéfz'guez in Tharpe’s habeas
actidn is precluded under Teague,. the Court must decline’ to grant his Rule 60(b)(6)
motion to reopen. See Buck, 137 S. Ct. at 780 (noting that 60(b)_(6) relief is inapprop;'iate
if movant is not 'entitled to benefit of the new rule he seeks to invoke).”

B. Pretermitting Teague, Tharpe’s juror misconduct claim is procedurally
barred. o ~

As explained above, in Pena-Rodriguez the Court held that the Sixth Amendment
requires the no-impeachment rule to “give way” if a juror makes a clear statement that

he relied on raéia} bias to convict a defendant. 137 S. Ct. at 869. Tharpe states that

7 While Tharpe relies on Buck in his Rule 60(b)(6) motion, nothing in Buck alters the
application of Teague in this case. The Court agrees with Tharpe that in Buck, the
Supreme Court did not decide whether Martinez v. Ryan, 566 U S. 1 (2012) and Trevino v.
. Thaler, 133 5. Ct. 1911 (2013) apply retroactively. Buck, 137 S. Ct. at780. Thisis because
the Respondent waived the argument by failing to raise itin a timely manner. Id. In
this case, Respondent has raised Teague in a timely manner and the Court finds that

Teague bars application of Pena-Rodriguez.

APPENDIX 144



Case 5:10—cv-00433-CAR Document 95 Filed 09!05!,1'7‘ Page 15 of 23

“Pena-Rodriguez . .. establishes that this Court erred in fail{hg'to reach the merits of Mr.
Tharpe's claim.” ECF No. 77 at 15. It does not. This Court.did not fail to reach the
merits of Tharpe’s juror misconch;lct claim because Georéig’s no-impeachment lrule
prohibits the admission of juror testimony to impeach a verdict. Instead, the Court did
not address the merits of the claim because Tharpe failed to raise the claim on direct
appeal and, therefore, the claim was procedurally defaulted. See Black v. Hardin, 255 Ga.

239, 239, 336 S.E.2d 754, 755 (1985).

In Pena-Rodriguez, trial counsel, during the motton for new trial and on dire
appeal,‘ presented two juror affidavits £hat showed a thlrd juror expfessed numerous
racist comments during jury deliberations; 137 S. Ct. at 862: “.The trial court, Colorgdo
Court of Appeals, and Colorado Supreme Court all held that the courts could not
consider the affidavits because deliberations that occur among the jurolrs are protected
~ from inquiry under Colorado’s no-impeachment rule. Id. Here, Tharpe failed to raise
the juror bias claim during his motion for new trial or on difeét appeal. Tharpe did not
 raise the issue until his state habeas proceedings. |

At the May 28, 1998 state habeas evidentiary 1'\eau'ir.lg,= ‘ﬁiarpe tendered affidgvits
from several jurors, including Barney Gattie. ECF No. 145 a.t'il-ﬁ, 7-8, ;md 36-38. In his
 affidavit, Gattie stated: G |
I...knew the girl who ;vas killed, Mrs, Freeman. . ‘Her husband and his
family have lived in Jones [Clounty a long time. The Freemans are what I

would call 2 nice Black family. In my experience I have observed that
there are two types of black people. 1. Black folks and 2. Niggers. For

-18-
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example, some of them who hang around our little'store act up and carry
on. I tell them, “nigger, you better straighten up or get out of here fast.”
My wife tells me I am going to be shot by one of them one day if I don’t
quit saying that. [am an upfront, plainspoken man, though, Like I said,
the Freemans were nice black folks. If they had been the type Tharpe is,
then picking between life or death for Tharpe wouldn’t have mattered so
much. My feeling is, what would be the difference. As it was, because I
knew the victim and her husband’s family and knew them all to be good
black folks, I felt Tharpe, who wasn't in the “good” black folks category in
my book, should get the electric chair for what he did. - Some of the jurors
voted for death because they felt that Tharpe should-be an example to
other blacks who kill blacks, but that wasn't my reason. The others
wanted blacks to know they weren’t going to get away with killing each
other. After studying the Bible, 1 have wondered if black people even
have souls. Integration started in Genesis, I think they were wrong.
For example, lock at O.J. Simpson. That white woman wouldn’t have
 been killed if she hadn't have married that black man.

ECF No. 14-3 at 7.

Subsequently, the state habeas court allowed the parties to depose eleven of the

juror who stilled lived in Georgia. (ECF Nos. 15-6 at 30). The debositicms were taken
over a two-day period (October 1 and 2, 1998) in th{gre:ml;:;{he court\ "ECF Nos.
15-6;'15-7; 15-8. At his deposition, Gattie testified that he consumed alcohol every
weekend. ECF No 15-8 at 84, He stated that he had beerl drmkmg alcohol on the
Saturday he first spoke with representatives from the Georgla Resource Center. ECF
No. 15-8 at 84—85. When they returned on Memorial Day with the affidavit for him to
sign, he had again been drinking. ECF No. 15-6 at 41-42. He testified that he had

consumed a twelve-pack of beer and a few drinks of wh.lskey before sigmng the

affidavit. ECF No. 15-8 at 80. Gattie stated he was not told What the affldawt was

-16-
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going to be us\ed for, he did not read the affidavit, and when the affidavit was read to
him, he did not pay attention.® ECF Nos. 15-6 at 42-43; 15-8 at 83._' He complained that
the affidavit was “taken all out of proportion,” 61‘ taken “[o]‘:ut of contéxt” and “was -
misconstrued.” ECF No. 15-6 at 56, 118.

Gattie testified that he is not “against integration” o:l'-‘-‘a.gainst blacks.” ECF Nof
15-6 at 66. He claimed to think African Americans “are hardworking people” and no
more violent than other groups of individuals. ECF No.- 15-6 at 99-100. Gattie stated
that he used the term “nigger,” f)ut_not as a racial slué. E.CF No. 15-6 at 113-14.
Instead, he used it describe both whit.e and black people who ére" “no good,” who do not

" work, or who commit crimes. ECF Nos. 15-6 at 113-14; 15-8 at 92, 94. -Gatﬁe also
testified that race was not an issue at deliberations and he never used the term ”niggér"
during deliberations, ECF Nos. 15-6 at 118; 15-17 at 14.

In addition to Gattie, the other ten jurors who were deposed testified that
Tharpe's race was not discussed during deliberations, racé played no part in their
deliberations, no one used racial slurs during deliberations, and racial animus or bias
was not a part of the deliberations. ECF Nos. 15-7 at 5, 31, 53-54, 60, 85-86, 94, 117-19;
15-8 at 26, 46, 59, 74-75, 117, 125, Tharpe tendered én afﬁda.v-it'zfrom Tracy Simmpns, the

only juror who was not deposed, and he did not allege that race played any part in their

8 According to the Georgia Resource Center representatives who interviewed him, they
informed Gattie who they were and the reason for their visit, and Gattie did not appear
alcohol-impaired. ECF No. 15-16 at 10-26. :

-17-
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deliberations or that anyone expressed racial animus or bias-during deliberations. ECF
No. 15-16 at 7-8. -

Respondent also submitted an affidavit from Gattie m which he stated he did not
vote to impose the death penalty because of Tharpe’s race. ECF ANo. 15-17 at 14.
Instead, he stated he voted for a déath sentence because of ”therevidence presented” and
Tharpe’s lack of ”@morée.” Id. In this afﬁdavit, Gattie agaiﬁ' distanced himself from
the statements shown in the affidavit he signed for Tharpe's state habeas counsel He
clgimed “parts of what. he said [were] left out of the stat;r;éﬁt and other parts were
written out of context.” ECF No. 15-17 at 16. |

In its December 4, 2008 Order, the state habeas c.:zti:o.u;t-_-found that the .jm'o:fs‘
affidavit and deposition testimony was not admissible to impeach the verdict. ECF No.
19-10 at 98;101. But, “even if [Tharpe] had admissible evidg_nce to support his claim
of juror nﬁsconducf, this Court finds that the claims are plfucedurally defaulted as
[Tharpe] failed to raise them at the motion for new trial or on appeal.” ECF No. 19-10
at 102 (emphasis added). | |

To determine if Tharpe could establish cause and prefudice to overcome
procedural default, the state habeas court conside_red the jurors’ depositions aitd
affidavits. ECE No. 19-10 at 102-04. Regarding the allegation of juror racism and bias, |
the state habeas court found: | |

Petitioner has tendered the affidavit of juror Barn[ey] Gattie to attempt to
establish that a member of his jury was allegedly racially biased and .

-18-
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prejudiced against Petitioner and thus, impeach the jury’s verdict.
However, this Court concludes that Petitioner has failed to show that any
alleged racial bias of Mr. Gattie[] was the basis for sentencing the
Petitioner, as required by the ruling in McClesky. In fact, Mr. Gattie
testified in his affidavit that he “did not vote to impose the death penalty
because [the Petitioner] was a black man” and that “at no time was there
any discussion about imposing the death sentence because [Petitioner] was
a black man.” This Court finds that Petitioner has failed to establish any
prejudice with regard to this claim. ' '

ECF No. 19-10 at 103-04 {citations omitted). The court ultimately concluded:

as to each of these juror misconduct claims, this Court finds that Petitioner

has failed to carry his burden of establishing deficiency of counsel or

prejudice resulting from counsel’s representation. Thus, Petitioner has

failed to establish cause or prejudice to overcome his default of these

claims, and habeas relief is denied. '
ECF No. 19-10 at 104,

When, as in Tharpe’s case, “[a] state court finds insufficient evidence to establish
cause and prejudice to overcome a procedural bar, “we mist presume the state court’s
factual findings to be correct unless the petitioner rebuts that presumption with clear
and convincing evidence.”” Greene v. Lipton, 644 F.3d' 1145, 1154 (11th Cir. 2011)
(citations omitted). During his federal proceedings, Tha‘r;'ie: presented no evidence to
~overcome the procedural bar and, therefore, this Court found his juror misconduct
claims, including his claim improper racial animus, were procedurally defaulted. ECF
No. 25 at 19-20.

Because the state habeas court’s procedural default analysis comports with the

analysis required by Pena-Rodriguez, the Court fails to see How Pena-Rodriguez changes
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the outcome, In Pena-Rodriguez, the Court held that ”wl%tgré a juror makes a clear
statement that indicates he . , . relied on racial gtereotypes of ammus to convict a criminial
defendant,” the trial court should “consider the evidence of." t}ne juror’s statement and
any resulting denial of the jury trial guai'antee.'} 137 8. Ct. at 869. To determine if

- Tharpe' could overcome procedural default of his juro? -rrﬁsconduct claim, ti‘le state
habeés court specifically found that Gattie had not relied on racial stereotypes or animus
to sentence Tharpe. ECF No. 19-10 at 103-04.

Tharpe complains that the state habeas court’s pro_cedural default analysis was
“superficial” and failed to comply with the that required by Pma-Radﬂguez. ECF No. 93
at 14. But, in Pena-Rodriguez, the Court specifically left di.s‘gf;ﬁo_n to the state trial coﬁrt
to determine if a juﬁ'or’s statement indicted he relied on ;gi;ial animus to' convict ‘or

sentence a defendant:

Not every offhand comment indicating racial bias or hostility will justify
setting aside the no-impeachment bar to allow further judicial inquiry. /’“
For the inquiry to proceed; there-must be a showing that one or more juro
made statements exlglljitmg'gven rg_&él bias that cast serious doubt on the
fairness and imparti 'w—ef-*thé’jﬁ}y’ s deliberations and resulting verdic
To qualify, the statement must tend to show that racial animus was a
significant motivating factor in the juror's vote to convict. Whether d
threshold showing has been satisfied is a matter committed to the
substantial discretion of the trial court n light of all'the circumstances,
including the content and timing of the alleged statements and the

/_\ of the proffered evidence. =«

/ 137 5. Ct. at 869.

S

The..-'-"ﬁrcumstances” presented in Tharpe's case are dissimilar from those in
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Pena-Rodriguez. Id. InPena-Rodriguez, two jurors came forWﬁrd immediately following .
the trial to report another juror’s qvertly racist remarks made during deliberations. Id.
at 861. The Court stated that “not only’ did [the] juror. . deialoy a dangerous racial
stereotype to conclude petitioner was guilty . . . he also encouraged-ether jurors to 1'0:‘&
him in convicting on that basis.” Id: at 870. No juror ca:ﬁe_fo;ward following Tharpeé
trial to complain about the deliberations. There is absolutely no indication that Gattie,
or anyone else, brought up race during the jury deliberat‘ions.' . It was more than seven
years later, and possibly when he was intoxicated, that Gattie ‘ll'nade his racist statement.
Appearing before the state habeas court for his deposition, Gattie testified that the
statement had been misconstrued and he provided a second statement in which he
stated his vote to impose the death penalty had nothing to do withrace. ECF No. 15-17
at14. After attending the depositions of eleven jurors, including Cattie, the state habeas
court apparently credited this statement when it found Gattie had not relied on racial
stereotypes or animus to sentence Tharpe. See Consaluo v. S.ec'.'y for the Dep ‘t of Corr., 664
F.3d 842, 845 (11th éir. 2011) (“Determining the credibility of witnesses is the province
and function of £he state courts, not a federal court engaging il habeas review.”). Ci\'ren
this analysis, the Court finds thr;lf Tharpe has not shown a reasonable probability of a

different outcome under Pena-Rodriguez.®

9 Again, nothing in Buck alters this outcome. Tharpe states that Buck stands for the
proposition that “the possibility that racial bias impacted a death sentence constituted an
extraordinary circumstance for the purposes of filing a 60(b)(6) motion.” ECF No. 93 at
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I, CONCLUSION

?or these reasons, Tharpe’s motion to reopen his 28 U,S.é. § 2ﬁ54 action pursuant

" to Fed. R. Civ. P. 60(b)(6) is DENIED. |

CERTIFICATE OF APPEALABILITY

“[A] COA is required before a habeas petitioner ma\.y‘algi-peal the denial of a Rﬁle
60(b) motion.” Hamilion v. ‘Sec’g, Fla. Dep't of Corr., 793 F.3d 1?61, 1265 (11th Cir. 2015)‘. '
The Court can issue a COA only if the petitioner “has made a substantial showing of the
denial of a constitutional right.” 28 US.C. § 2253(c)(2). To merit a CO";;X, the Court
must determine “that reasonable jurists could debate whether_(_or, for that matter, agree
that) the petition should have been resolved in a different r;rt'anner or that the issues
presented were ‘adequate to deserve encouragement o p@éééd further.”” Miller-El v.

Cockrell, 537 U.S. 322, 336 (2003) (citations omitted), If a procédural ruling is involved,

9. InBuck, there were several “extraordinary circumstances.” 137 S. Ct. at 767, 776-79.
A defense psychologist, who was “a medical expert bearing the court’s imprimatur,” 137
S. Ct. at 777, testifted that “Buck was statistically more likely to act violently because he
is black” Id. at 767. In five other cases in which this same expert provided similar
testimony, the State had already ‘consented to the defendants being resentenced. Id. at
778-79. It refused to do so in Buck’s case because the defense, not the State, presented
the expert at trial. Id. at 779. The Court stated that “[r]egardless of which party first
broached the subject, race was in all these cases put to the jury ‘as a factor . . . to weigh in
making its determination.”” Id. {citations omitted). The Court granted Buck’s 60(b)(6)
motion to reopen and found ineffective assistance of counsel.. Id. at780. As the dissent
explained, Buck “has few ramifications, if any, beyond the highly unusual facts
presented. ... The majority leave entirely undisturbed the black-letter principles of
collateral review . .. and Rule 60(b)(6) law that govern day-to-day operations in federal
court.” Id. at 781 (Thomas, J., dissenting). The extraordinary circumstances present in
Buck are not present here, Moreover, Buck did not alter the application of Teague, which
ultimately bars the application of Pena-Rodriguez in Tharpe's case. )
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the petitioner must “demonstrate that a procedural ruling-‘. barring relief- is itself
debatable among jurists of reason; otherwise, | the aép_é’él would not ‘deserve
encouragement to proceed further.” Buck, 157 S. Ct. at 777 (quoting Slack v. McDanieI,
529 U.S. 473, 484 (2000)).: |

Under th_ié standard, the Court cannot find that “a reasonable jurist could
c;‘mcludel that the District Court abused its discretion in declining to reopen judgment.”
Id. The Court, therefore, declines Ato issue a COA. |

SO ORDERED, this 5th day of September, 2017.

5/ C. Ashley Royal _
C. ASHLEY ROYAL, SENIOR JUDGE
UNITED STATES DISTRICT COURT

-23.
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Declaratior: of Frances Cersosimo
Pursuant to 28 U.S.C. § 1746

L Iwasajmminﬂ:eﬁal of Charles Rhines in 1993, While [ was a juror, I
kept & journal of my thonghts and impressions of the trial. That journal iz 2 true and |
accurate reflection of my thoughts and impreasions during the tnal

2. OnMurch7, 2016, two atiomeys working with the defense for Mr. Risines
came to speak with me about my jury service. I spoke with them and shered with them
may joornal from the trial, In 2015, an Investigator for Mr. Rhines called me on my home
phono and I chose not to speak with hirm about this caso at that time, In the years between
the 1993 trial and that visit in 2015, no one attempted to talk with me about my jury
service,

3 Attached to this declaration is 2 copy of my 81-ﬁag=joumal that the two
atiomeys made. These pages are a trus, corréct. and complete copy of niy journal that
kept during my jury service in Mr. Rhines's rial, o

I declare under the penalty of perjury that the forgoing is frue and correct.

Jm_&a&%&a"__ 3-¢-/¢

Franceg Cersosimo Dite

Exhibit N
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