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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2376
Charles Russell Rhines
Appellant
V.
Darin Young, Warden, South Dakota State Penitentiary

Appellee

Appeal from U.S. District Court for the District of South Dakota - Rapid City
(5:00-cv-05020-KES)

ORDER

With the district court’s final order denying Charles Russell Rhines’s federal
petition for a writ of habeas corpus pending on appeal, Rhines filed in the district court a
Rule 15(a)(2) motion for leave to amend the petition and a Rule 60(b) motion for relief
from judgment. The district court denied relief on the ground that Rhines was seeking
second or successive habeas relief that had not been authorized by the court of appeals,
see 28 U.S.C. § 2244(b)(3)(A), and denied a certificate of appealability. We deny
Rhines’s application for a certificate of appealability from that ruling. Judge Kelly would
grant the certificate.

Rhines also filed a motion in the district court for an order requiring respondent to
produce Rhines for evaluation by mental health experts retained by the defense to support
a potential request for executive clemency, relief that the South Dakota state courts have
denied. The district court denied relief on the merits and denied a certificate of
appealability. We conclude that no certificate of appealability is required to appeal this
issue. A separate order establishing a briefing schedule will be issued.

The motion for leave to file an amicus brief is hereby granted.

September 07, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/sl Michael E. Gans
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2376
Charles Russell Rhines
Appellant
V.
Darin Young, Warden, South Dakota State Penitentiary
Appellee
American Civil Liberties Union, et al.

Amici on Behalf of Appellant(s)

Appeal from U.S. District Court for the District of South Dakota - Rapid City
(5:00-cv-05020-KES)

CORRECTED ORDER

This order corrects the Judge order entered 09/18/2018, denying the petition for rehearing.

The petition for rehearing by the panel is denied. Judge Kelly would grant the petition

for rehearing.

September 18, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/sl Michael E. Gans

App
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-2376
Charles Russell Rhines
Appellant
V.
Darin Young, Warden, South Dakota State Penitentiary
Appellee
American Civil Liberties Union, et al.

Amici on Behalf of Appellant(s)

Appeal from U.S. District Court for the District of South Dakota - Rapid City
(5:00-cv-05020-KES)

ORDER
The petition for rehearing by the panel is denied.

September 18, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

App. 3
Appellate Case: 18-2376 Page:1 Date Filed: 09/18/2018 Entry ID: 4706154
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

CHARLES RUSSELL RHINES, 5:00-CV-05020-KES
Petitioner,
ORDER DENYING MOTION FOR
vS. LEAVE TO AMEND, DENYING
MOTION FOR RELIEF FROM
DARIN YOUNG, WARDEN, SOUTH JUDGMENT, AND DENYING MOTION
DAKOTA STATE PENITENTIARY; FOR EXPERT ACCESS
Respondent.

Petitioner, Charles Russell Rhines, moves the court for leave to amend
his petition for habeas corpus under Fed. R. Civ. P. 15(a)(2), or in the
alternative, moves the court for relief from judgment under Fed. R. Civ. P.
60(b)(6). Docket 383. Respondent, Darin Young, resists the motion on both
grounds. Docket 389. In addition, Rhines moves the court for an order
requiring Young to produce Rhines for two mental health expert evaluations in
support of a potential clemency application to the South Dakota Governor.
Docket 394. Respondent also opposes Rhines’s motion for expert access.

Docket 396.1 For the following reasons, the court denies Rhines’s motion to

1 Contained in respondent’s briefs in opposition to Rhines’s motions are
numerous ethical allegations against the Pennsylvania Federal Community
Defender’s Office. Such claims have no relevance to Rhines’s case, the law
pertinent to Rhines’s motions, or the particular attorneys appointed to
represent Rhines. Rhines’s motions appear to the court to be no more than
zealous representation of Rhines, which is what this court expects from court
appointed counsel. Respondent’s ethical allegations are stricken as scandalous.

App. 4
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amend under Rule 15(a)(2), denies Rhines’s motion for relief from judgment
under Rule 60(b)(6), and denies Rhines’s motion for expert access.
BACKGROUND

The factual and procedural history of this case is more fully set forth in
the court’s February 16, 2016 order granting summary judgment in favor of
respondent. See Docket 305. The court will briefly summarize the procedural
history and then address any facts that are relevant to Rhines’s pending
motions throughout the analysis.

Rhines is an inmate at the South Dakota State Penitentiary in Sioux
Falls, South Dakota. He was convicted of premeditated first-degree murder and
third-degree burglary of a Dig’Em Donuts Shop in Rapid City, South Dakota.
On January 26, 1993, a jury found that the death penalty should be imposed,
and the trial judge sentenced Rhines to death by lethal injection. The South
Dakota Supreme Court affirmed Rhines’s conviction and sentence on direct
appeal, and the United States Supreme Court denied further review in 1996.
Rhines applied for a writ of habeas corpus in state court, raising numerous
issues, which was denied in 1998 and affirmed by the South Dakota Supreme
Court in 2000.

Rhines then filed a federal petition for a writ of habeas corpus in 2000.
This court found several of Rhines’s claims were unexhausted and granted a
stay pending exhaustion in state court. Following respondent’s appeal, the
Eighth Circuit vacated the stay and remanded the case. Rhines filed a petition

for a writ of certiorari in the United States Supreme Court, which granted

App. 5
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certiorari. After finding that a stay and abeyance is permissible under some
circumstances, the Supreme Court remanded the case for further analysis not
relevant to the pending motions. Ultimately, Rhines’s petition in this court was
stayed until he exhausted his state court claims. When this court lifted the
stay, respondent moved for summary judgment. On February 16, 2016, this
court granted respondent’s motion for summary judgment, denied Rhines’s
amended habeas petition, and ruled on numerous other motions not relevant
to the current motions. See Dockets 304, 305, 306. The court then denied
Rhines’s motion to alter or amend the judgment under Fed. R. Civ. P. 59(e).
Docket 348. On August 3, 2016, Rhines appealed this court’s rulings to the
Eighth Circuit Court of Appeals. Docket 357. Rhines has filed the two current
motions during the pendency of his appeal.

DISCUSSION

I. Rhines’s Motion for Leave to Amend Petition under Fed. R. Civ. P.
15(a)(2)

Under the Anti-Terrorism and Effective Death Penalty Act of 1996
(AEDPA), a petitioner must file his or her application for a writ of habeas
corpus within one year of:

(A) the date on which the judgment became final by the conclusion
of direct review or the expiration of the time for seeking such
review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the
United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

3
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(D)the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

28 U.S.C. § 2244(d)(1).

Because habeas proceedings are civil in nature, the Federal Rules of Civil
Procedure apply. See 28 U.S.C. § 2242 (“[An application for a writ of habeas
corpus| may be amended or supplemented as provided in the rules of
procedure applicable to civil actions.”). Federal Rule of Civil Procedure 15(a)(2)
allows a party to amend its pleading with the opposing party’s consent or the

»

court’s leave “when justice so requires.” But a petitioner’s amendment must
meet the relation back requirements set forth in Federal Rule of Civil Procedure
15, which provides:
(1) When an Amendment Relates Back. An amendment to a pleading
relates back to the date of the original pleading when:
(A) the law that provides the applicable statute of limitations
allows relation back;
(B) the amendment asserts a claim or defense that arose out of
the conduct, transaction, or occurrence set out--or attempted
to be set out--in the original pleading . . . .
Fed. R. Civ. P. 15(c); see also McKay v. Purkett, 255 F.3d 660, 660-61 (8th Cir.
2001) (applying Rule 15(c) to a petitioner’s § 2254 amended petition and
affirming the district court’s dismissal of the amended claims because they did
not relate back to petitioner’s original claims). Thus, in the habeas context, any
amendment to a timely filed habeas petition must be filed within AEDPA’s one-

year limitations period or the amendment must assert a claim that arose out of

the conduct, transaction, or occurrence set out in the original petition.
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The Supreme Court has addressed what the phrase “conduct,
transaction, or occurrence” means under Fed. R. Civ. P. 15(c)(2) in the habeas
framework. In Mayle, the Ninth Circuit, in agreement with the Seventh Circuit,
had interpreted “conduct, transaction, or occurrence” to allow relation back to
an original habeas petition when the petitioner’s new claim stemmed from the
petitioner’s trial, conviction, or sentence. Mayle v. Felix, 545 U.S. 644, 656
(2005). The Supreme Court rejected that definition because it was too broad.
Id. at 656-58. “An amended habeas petition, we hold, does not relate back
(and thereby escape AEDPA’s one-year time limit) when it asserts a new ground
for relief supported by facts that differ in both time and type from those the
original pleading set forth.” Id. at 650.

The substance of Rhines’s new claim is that some jurors from his trial
have recently expressed the notion that a homosexual bias against Rhines
“played a significant role in the decision to sentence him to death.” Docket 383
at 1. And Rhines argues such juror bias is now admissible under the United
States Supreme Court’s recent decision in Pena-Rodriguez v. Colorado, 137 S.
Ct. 855 (2017). Id.

Because Rhines has appealed this court’s denial of his habeas petition to
the Eighth Circuit and that appeal is still pending, this court must first
determine if it has jurisdiction over Rhines’s current motion. Rhines maintains
that this court still has jurisdiction to allow his amendment because “the
judgment is not yet final.” Id. at 3. Other than his reliance on Nims v. Ault, 251

F.3d 698 (8th Cir. 2001) and resistance to Williams v. Norris, 461 F.3d 999 (8th
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Cir. 2006), which will be addressed below, see infra Section II.B., Rhines has
not cited any Eighth Circuit precedent to establish that a judgment is not
considered “final” until it is affirmed on appeal. In response, respondent
contends that this court’s judgment is final so the Eighth Circuit has exclusive
jurisdiction over Rhines’s case. Docket 389 at 7-9.

A. Judgment is Final

In general, a district court decision is final if “there is some clear and
unequivocal manifestation by the trial court of its belief that the decision made,
so far as [the court] is concerned, is the end of the case.” Waterson v. Hall, 515
F.3d 852, 855 (8th Cir. 2008) (internal quotations omitted) (alteration in
original). “A final decision is ordinarily one which disposes of all the rights of all
the parties to an action.” Patterson v. City of Omaha, 779 F.3d 795, 800 (8th
Cir. 2015) (quotation omitted).

Here, judgment is final. In addition to the order granting respondent’s
motion for summary judgment and denying Rhines’s petition for habeas corpus
(Docket 305), this court entered a judgment denying Rhines’s petition for
habeas corpus relief on February 16, 2016. Docket 306. Entering a judgment
clearly demonstrated the court’s belief that Rhines’s case was over. Rhines
moved the court to alter or amend its judgment under Fed. R. Civ. P. 59(e)
(Docket 323), which this court denied. Docket 348. Rhines then appealed
several of this court’s rulings, including this court’s order granting summary
judgment in favor of respondent (Docket 305) and judgment (Docket 306).

Docket 357. See Patterson, 779 F.3d at 800 (noting that the Eighth Circuit’s
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jurisdiction is “limited to appeals taken from final decisions of the district
courts.”). If the Eighth Circuit affirms this court’s order and judgment, nothing
further will remain to be done. Thus, this court’s judgment, which disposed of
all claims in Rhines’s petition for habeas corpus relief, was final.

B. Because this Court’s Judgment was Final, Rhines’s Motion to
Amend is a Successive Petition.

AEDPA established a strict procedure that prisoners in custody under a
state court judgment must follow in order to file a second or successive habeas
corpus application challenging that custody. Under 28 U.S.C. § 2244(b)(2), a
claim presented in a successive habeas petition under section 2254 that was
not presented in the prior petition shall be dismissed unless:

(A) the applicant shows that the claim relies on a new rule of

constitutional law, made retroactive to cases on collateral review
by the Supreme Court, that was previously unavailable; or

(B) () the factual predicate for the claim could not have been

discovered previously through the exercise of due diligence; and
(ii) the facts underlying the claim, if proven and viewed in light of
the evidence as a whole, would be sufficient to establish by clear
and convincing evidence that, but for constitutional error, no
reasonable factfinder would have found the applicant guilty of
the underlying offense.

28 U.S.C. § 2244(b)(2).

Before a district court can consider a successive petition, the petitioner
“shall move in the appropriate court of appeals for an order authorizing the

district court to consider the application.” Id. § 2244(b)(3)(A). There is no

indication that Rhines has moved the Eighth Circuit Court of Appeals for an

App. 10
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order authorizing this court to consider Rhines’s new claim of juror bias based
on his homosexuality.2

Rhines argues that “[ajJn amendment filed in the district court during the
pendency of an appeal of the habeas petition, however, is not considered a
second or successive petition.” Docket 383 at 4. He relies on Nims v. Ault, 251
F.3d 698 (8th Cir. 2001) to support his position, arguing that Nims suggests
“the addition of a juror misconduct claim after a district court’s denial of a
habeas petition, but before that petition is resolved on appeal, was not
successive” because the Nims court considered the claim on its merits. Id.

Nims was convicted of kidnapping and sexually abusing an eight year old
girl, which was affirmed by the Iowa Supreme Court on direct appeal. Nims,

251 F.3d at 700. After his post-conviction application for relief was denied,

2 On January 11, 2017, Rhines filed a protective petition for writ of habeas
corpus while his application for authorization to file a successive petition was
pending in the Eighth Circuit. Docket 377. The new claim raised in Docket
377, Rhines argues, is based on a new rule of constitutional law made
retroactive to cases on collateral review that was announced in Hurst v. Florida,
136 S. Ct. 616 (2016). Rhines contends that Hurst stands for the rule that a
statute must require a jury to make death penalty findings beyond a
reasonable doubt in order to comply with the Sixth Amendment, and South
Dakota’s death penalty statute violates this rule. Docket 377 at 4-6. The Eighth
Circuit consolidated Rhines’s petition for permission to file a successive habeas
petition (Rhines v. Young, No. 17-1060 (8th Cir. application docketed Jan. 10,
2017)), with Rhines’s appeal of this court’s orders (Rhines v. Young, No. 16-
3360 (8th Cir. appeal docketed Aug. 15, 2016)). See No. 17-1060; 16-3360,
CLERK ORDER, docketed Feb. 16, 2017. “[T|he panel to which the consolidated
cases are submitted for disposition on the merits shall determine whether to
grant or deny the petition at the time it considers the appeal from the district
court’s order denying habeas relief in No. 16-3360.” Id. This application for
authorization, however, does not request authorization to file a successive
petition on Rhines’s new claim of sexual orientation bias by his state court

jury.
8
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Nims filed a federal habeas corpus petition, which was initially denied by the
district court. Id. While that denial was on appeal to the Eighth Circuit, Nims
requested the Eighth Circuit to remand the case to the district court so Nims
could file an amended petition raising a newly-discovered claim of juror
misconduct. Id. The Eighth Circuit dismissed the appeal without prejudice and
remanded the case to the district court. Id.

The district court then dismissed Nims’s amended petition without
prejudice in order for Nims to fully exhaust his state remedies. Id. Following an
unsuccessful attempt in front of the lowa post-conviction court, Nims again
filed a habeas petition in federal court, which was denied by the district court
because the newly-discovered claim of juror misconduct was procedurally
defaulted. Id. at 701. The district court issued a certificate of appealability, and
the Eighth Circuit opinion, that Rhines currently relies on, followed.

After discussing Nims’s failure to show cause for and prejudice from the
default, the Eighth Circuit ultimately concluded that the district court did not
err in finding that Nims’s new claims were procedurally defaulted. Id. at 703.
But because the Eighth Circuit considered Nims’s new juror misconduct claim
on its merits rather than on jurisdictional grounds for successive petitions,
Rhines argues that Nims stands for the proposition that an amendment filed in
the district court while an appeal is pending is not a successive petition. See id.
at 703-06 (Bye, J., dissenting) (stating that Nims’s petition should be
considered successive and noting that “[t|he majority permits a prisoner to file

a petition in district court, receive a complete adjudication on the merits,

App. 12
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appeal, dismiss the appeal to add a new claim, and start all over without
penalty.”) (emphasis in original). As an initial matter, the court does not read
Nims to stand for the far-reaching proposition that Rhines suggests.

In Williams v. Norris, 461 F.3d 999 (8th Cir. 2006), on the other hand,
the Eighth Circuit affirmed the district court’s denial of a motion for relief from
judgment after finding that it was a successive petition. The federal district
court denied Williams’s original petition for a writ of habeas corpus. Id. at
1000. Williams then filed a motion to alter or amend the judgment, or
alternatively, for relief from judgment, but the district court denied Williams’s
motion as successive. Id. Then a renewed motion for relief from judgment was
filed on Williams’s behalf, raising a new claim based on a recent United States
Supreme Court ruling. The district court determined it was also a successive
habeas petition and denied the motion. Id. at 1000-01.

On appeal, the Eighth Circuit reviewed whether Williams’s motion for
relief from judgment constituted a successive habeas petition de novo. Id. at
1001. The first argument raised by Williams, and noted as the “strongest
argument” by the Eighth Circuit, “revolve[d] around the fact that the district
court did not file a separate judgment, as required by Rule 58, when denying

Williams’s initial petition.” Id.3 Williams thus argued that the denial of his

3 As discussed above, see supra Section II.A., this court filed a judgment as a
separate document in Rhines’s case (Docket 306), suggesting Rhines’s
argument here is weaker than the argument raised by Williams. See Williams,
461 F.3d at 1001 (noting the district court’s inadvertent failure to file a
judgment as a separate document was Williams’s “strongest argument”).

10
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petition was not a final judgment so his Rule 59(e) motions to alter or amend
the judgment and his Rule 60(b) motions for relief from judgment “should have
been treated as motions to amend the initial habeas petition under Rule 15.”
Id. Despite the clerical error, the Eighth Circuit found that the district court
properly dismissed Williams’s Rule 59(e) and Rule 60(b) motions as successive
petitions because it was clear that the district court intended its order to
dispose of Williams’s petition on the merits. Id. at 1002. The court cited to and
discussed Bonin v. Calderon, 59 F.3d 815 (9th Cir. 1995), where the Ninth
Circuit refused to construe the petitioner’s motion to amend a habeas petition,
after the district court had denied the petition, as a Rule 15 motion merely
because the district court had failed to file a separate judgment. Agreeing with
this analysis, the Eighth Circuit in Williams refused to accept Williams’s
argument that his motion should be construed as a Rule 15 motion just
because a final judgment was inadvertently not filed.

Williams also argued that his motions were not successive because the
denial of his original petition was not yet affirmed on appeal. Williams, 461
F.3d at 1003. Relying on Davis v. Norris, 423 F.3d 868 (8th Cir. 2005), the
Eighth Circuit disagreed with Williams. Id.

Rhines argues that Williams erroneously relied on Davis, a 2005
decision, rather than the 2001 Nims decision, because Eighth Circuit precedent
directs a court to follow the earliest opinion when there is a conflict between
panel opinions. Docket 383 at 4-5 (quoting Mader v. United States, 654 F.3d

794, 800 (8th Cir. 2011) (en banc)). Notably missing from Rhines’s argument,

11
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however, is the Eighth Circuit’s discussion of the potential conflict between
Nims and Davis in Williams. The Williams court found Nims and Davis
reconcilable because the Nims court remanded the petition to the district court
in 1992, pre-AEDPA and with the expectation that “petitioner [would] be able to
later raise both his original and amended claims on appeal|,|” whereas Davis
was different “in that the petitioner’s request for a remand occurred after the
passage of AEDPA.” Williams, 461 F.3d at 1004. The Williams court’s
discussion of the distinctions between Nims and Davis leads this court to
conclude that there are not two conflicting panel decisions that are implicated
here. So Rhines’s argument that Nims, the earlier decision, is controlling,
rather than Williams and its reliance on Davis, is misplaced. Because Rhines’s
petition was filed post-AEDPA, Williams’s reliance on Davis, and the
subsequent decision to “reject Williams’s claim that an amendment to a
petition is not a successive habeas if it occurs after the petition is denied, but
before the denial is affirmed on appeal,” controls. Id. at 1004.

The other issue with Rhines’s argument is that Nims is distinguishable
from this case. In Nims, the Eighth Circuit panel remanded the petition to the
district court before Nims’s petition was heard on appeal because Nims
requested a remand. Nims, 251 F.3d at 700. And Nims requested the remand
pre-AEDPA, but his subsequent appeal was heard and adjudicated by the
Eighth Circuit post-AEDPA. Rhines’s petition, on the other hand, was
adjudicated by this court post-AEDPA, appealed to the Eighth Circuit post-

AEDPA, and there is no indication that Rhines has asked the Eighth Circuit to

12
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remand his petition to this court in order to amend the petition with his new
claim of juror bias. So even if Nims did stand “for the proposition that a new
claim cannot be deemed successive until the denial of the underlying petition
has been affirmed on appeal” just because the Nims panel adjudicated Nims’s
claim on the merits, as Rhines argues (Docket 383 at 5), Nims is factually
distinct from Rhines’s motion. Thus, Nims does not support Rhines’s position,
and, based on Williams, the court rejects Rhines’s argument that an
amendment filed in the district court while the appeal of his habeas petition is
pending is not a successive petition.

The court concludes that because it entered a final judgment in Rhines’s
case and the appeal of that final judgment is still pending, it does not retain
jurisdiction to allow Rhines to amend his habeas petition to add a new claim
under Fed. R. Civ. P. 15(a). Rather, based on Eighth Circuit case law, Rhines’s
motion to amend (Docket 383) is a successive petition. And because Rhines has
not received authorization from the Eighth Circuit to file a successive petition,
this court cannot adjudicate the merits of his motion under Rule 15.

II. Rhines’s Rule 60(b) Motion

A. Jurisdiction

Rhines argues that if the court finds it does not have jurisdiction to grant
his motion under Rule 15(a)(2), it should alternatively review the motion under
Rule 60(b)(6). Docket 383 at 5. Federal Rule of Civil Procedure 60(b) allows a
court to relieve a party from a final judgment, order, or proceeding for various

reasons, such as mistake, newly discovered evidence, or fraud, among others.

13
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Rule 60 includes a catchall provision, which allows the court to relieve a party
for “any other reason that justifies relief.” Fed. R. Civ. P. 60(b)(6). In order for a
court to grant a 60(b)(6) motion, the movant must show “extraordinary
circumstances” to justify relief, and “[s]Juch circumstances will rarely occur in
the habeas context.” Buck v. Davis, 137 S. Ct. 759, 772 (2017) (quoting
Gonzalez v. Crosby, 545 U.S. 524, 535 (2005)). “A district court has discretion
under Rule 60(b) to grant postjudgment leave to file an amended complaint if
the motion is ‘made within a reasonable time,” and the moving party shows
‘exceptional circumstances’ warranting ‘extraordinary relief.” ” United States v.
Mask of Ka-Nefer-Nefer, 752 F.3d 737, 743 (8th Cir. 2014) (quoting Fed. R. Civ.
P. 60(c)(1); United States v. Young, 806 F.2d 805, 806 (8th Cir. 1986)).

What constitutes a reasonable time depends on the facts of the particular
case. Watkins v. Lundell, 169 F.3d 540, 544 (8th Cir. 1999). See Moses v.
Joyner, 815 F.3d 163, 166-67 (4th Cir. 2016) (concluding that the district court
did not abuse its discretion in ruling that a habeas petitioner’s Rule 60(b)(6)
motion for relief from judgment, based on a change in habeas procedural law
15 months after the Supreme Court’s decision, was untimely under Rule 60(c)).
While leave to amend under Rule 15(a) should be “freely given,” post-judgment
leave to amend under Rule 60(b) is subject to stricter standards. See Gonzalez,
545 U.S. at 535 (quoting Liljeberg v. Health Servs. Acquisition Corp., 486 U.S.
847, 873 (1988) (Rehnquist, C.J., dissenting)) (noting a “ ‘very strict
interpretation of Rule 60(b) is essential if the finality of judgments is to be

preserved’”).
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The Federal Rules of Civil Procedure also provide that if a court lacks
authority to grant a motion for relief from judgment because an appeal is
pending, “the court may: defer considering the motion; deny the motion; or
state either that it would grant the motion if the court of appeals remands for
that purpose or that the motion raises a substantial issue.” Fed. R. Civ. P.
62.1(a). Thus, although an appeal is pending, this court may rule on Rhines’s
Rule 60(b) motion consistent with Rule 62.1(a).

B. Second or Successive Petition

The Supreme Court has acknowledged that Rule 60(b) motions in the
habeas context, while playing “an unquestionably valid role,” must not conflict
with AEDPA’s standards. Gonzalez, 545 U.S. at 533. “Using Rule 60(b) to
present new claims for relief from a state court’s judgment of conviction-even
claims couched in the language of a true Rule 60(b) motion-circumvents
AEDPA’s requirement that a new claim be dismissed unless it relies on either a
new rule of constitutional law or newly discovered facts.” Id. at 531 (citing 28
U.S.C. § 2244(b)(2)).

A Rule 60(b) motion is a second or successive habeas corpus

application if it contains a claim. For the purpose of determining

whether the motion is a habeas corpus application, claim is defined

as an ‘asserted federal basis for relief from a state court’s judgment

of conviction’ or as an attack on the ‘ederal court’s previous

resolution of the claim on the merits.” Gonzalez, 545 U.S. at 530,

532. ‘On the merits’ refers ‘to a determination that there exist or do

not exist grounds entitling a petitioner to habeas corpus relief under

28 U.S.C. 8§ 2254(a) and (d).” Id. at 532 n.4. When a Rule 60(b)

motion presents a claim, it must be treated as a second or successive
habeas petition under AEDPA.

15
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No claim is presented if the motion attacks ‘some defect in the

integrity of the federal habeas proceedings.” Id. at 532. Likewise, a

motion does not attack a federal court’s determination on the merits

if it ‘merely asserts that a previous ruling which precluded a merits

determination was in error-for example, a denial for such reasons

as failure to exhaust, procedural default, or statute-of-limitations

bar.’ Id. at n.4.

Ward v. Norris, 577 F.3d 925, 933 (8th Cir. 2009). In Gonzalez, the Rule 60(b)
motion, which sought to challenge a statute of limitations ruling that had
prevented review of the petitioner’s initial habeas petition, did not require
authorization from the court of appeals. Gonzalez, 545 U.S. at 533, 538.

Here, Rhines argues his Rule 60(b)(6) motion is not a claim, and thus not
a successive petition, because he attacks a defect in the integrity of the federal
habeas proceeding. Docket 383 at 7. Specifically, he argues, “a rule of evidence,
now declared unconstitutional [by Pena-Rodriguez|, precluded review” of his
claim of juror bias based on Rhines’s homosexuality, and thus, the Supreme
Court has removed an obstacle to a merits review of his claim. Id.

After considering Rhines’s Rule 60(b)(6) motion, the court concludes
Rhines’s is attempting to present a new claim, which means his motion is a
successive petition. Rhines is attempting to assert a claim of sexual orientation
bias by the jury based on the Supreme Court’s decision in Pena-Rodriguez. In
other words, Rhines is attempting to use a Supreme Court case, and extend
the holding of that case to the facts of his case, as a basis for relief from his
death penalty sentence in state court. Thus, Rhines’s new claim meets the very

definition of “claim” that was established in Gonzalez: “an asserted federal

basis for relief from a state court’s judgment of conviction|.]” Gonzalez, 545
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U.S. at 530; see also id. at 538 (“We hold that a Rule 60(b)(6) motion in a

§ 2254 case is not to be treated as a successive habeas petition if it does not
assert, or reassert, claims of error in the movant’s state conviction.”). Rhines is
doing exactly that—asserting a claim of error in his state conviction. Because
Rhines’s Rule 60(b)(6) motion is a successive petition and he did not seek or
obtain the Eighth Circuit’s authorization to file it, this court does not have
jurisdiction to consider it on the merits. See Burton v. Stewart, 549 U.S. 147,
152 (2007) (concluding that because petitioner filed a successive petition
without appellate authorization, “the [d]istrict [c]Jourt never had jurisdiction to
consider it in the first place.”).

III. Rhines’s Motion for Expert Access

Rhines also moves the court for an order requiring respondent to
produce Rhines for expert evaluations by Richard Dudley, Jr., M.D., a forensic
psychiatrist, and Dan Martell, Ph.D., a neuropsychologist. Docket 394. He
plans to use the advice of Dr. Dudley and Dr. Martell for a possible clemency
application, should one become necessary. Id. The Department of Corrections,
acting under SDCL § 23A-27A-31.1, will not allow the two experts to access
Rhines in prison without a court order. Id.

Rhines previously moved this court for a different doctor’s expert access
as part of his habeas proceeding. Docket 313. The court denied Rhines’s
motion because Rhines is in a state penitentiary, not a federal penitentiary,
and SDCL § 23A-27A-31.1 authorizes a state trial court—here, the Circuit

Court for the Seventh Judicial Circuit of South Dakota—to order the
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Department of Corrections staff to allow other persons not specified in the
statute access to capital inmates. Docket 334 at 6. Based on the principles of
comity and federalism, the court concluded SDCL § 23A-27A-31.1 did not
authorize the court to grant Rhines’s request. Id. at 7.

Rhines contends that he has now addressed the federalism concerns
because he has sought relief in the South Dakota courts, which have denied
his motion for expert access. Docket 394 at 4; see also Docket 394-1 (Circuit
Court for the Seventh Judicial Circuit of South Dakota denial of Rhines’s
motion, dated Oct. 24, 2017); Docket 394-2 (South Dakota Supreme Court
order dismissing Rhines’s appeal, dated Jan. 2, 2018). As a legal basis for his
motion, Rhines argues that this court’s appointment of counsel under 28
U.S.C. § 3599 extends representation to clemency proceedings, which may also
include expert services in support of such clemency proceedings. Docket 394 at
6. Rhines also argues he has a due process right to these expert services for his
possible clemency request. Id. at 12.

A. Authorization for Representation under 18 U.S.C. § 3599

On Rhines’s first argument, 28 U.S.C. § 3599 provides in relevant part:

(@)(2) In any post conviction proceeding under section 2254 or 2255

of title 28, United States Code, seeking to vacate or set aside a death

sentence, any defendant who is or becomes financially unable to

obtain adequate representation or investigative, expert, or other
reasonably necessary services shall be entitled to the appointment

of one or more attorneys and the furnishing of such other services
in accordance with subsections (b) through (f).

(e) Unless replaced by similarly qualified counsel upon the attorney’s
own motion or upon motion of the defendant, each attorney so

18
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appointed shall represent the defendant throughout every

subsequent stage of . . . all available post-conviction process,

together with applications for stays of execution and other

appropriate motions and procedures, and shall also represent the

defendant in such competency proceedings and proceedings for

executive or other clemency as may be available to the defendant.
18 U.S.C. § 3599.

The Supreme Court has interpreted the phrase, “shall also represent the
defendant in such competency proceedings and proceedings for executive or
other clemency as may be available to the defendant” found in 18 U.S.C.

§ 3599. Harbison v. Bell, 556 U.S. 180, 185 (2009). The Court concluded that
the plain language of the statute provides that federally appointed counsel’s
authorized representation for a habeas petitioner includes state clemency
proceedings that are available to state petitioners. Id. at 185-86. In rejecting
the government’s argument that § 3599(e) refers only to federal clemency, the
Court reasoned:

To the contrary, the reference to “proceedings for executive or other

clemency, § 3599(e) (emphasis added), reveals that Congress

intended to include state clemency proceedings within the statute’s
reach. Federal clemency is exclusively executive: Only the President

has the power to grant clemency for offenses under federal law. U.S.

Const., Art. II, § 2, cl. 1. By contrast, the States administer clemency

in a variety of ways. . . . Congress’ reference to “other clemency” thus

does not refer to federal clemency but instead encompasses the

various forms of state clemency.
Id. at 186-87 (internal citations omitted).
The Supreme Court’s holding in Harbison does not mandate federally

funded counsel for a capital habeas petitioner to represent the petitioner in his

state clemency proceedings, it merely authorizes such representation. See
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Harbison, 556 U.S. at 194 (“We further hold that § 3599 authorizes federally
appointed counsel to represent their clients in state clemency proceedings and
entitles them to compensation for that representation.”). And authorizing a
federally appointed and funded counsel’s representation under § 3599 does not
give this court the authority to supervise or control a state’s clemency process.
Thus, 18 U.S.C. § 3599’s authorization for representation alone does not
require this court to order respondent to produce Rhines for an evaluation by
the two mental health experts in support of a clemency request.

B. Due Process Right to Expert Services for Clemency

Rhines states that he has never received neuropsychological testing to
determine if he suffers from any brain disease or injury, and he has never been
evaluated by a psychiatrist who engaged in an independent background
investigation. Docket 394 at 13. Thus, he argues, it is his due process right to
be evaluated by Dr. Dudley and Dr. Martell in support of his “potential
clemency application.” Id. at 2, 12.

The Supreme Court has recognized that “[c]lemency is deeply rooted in
our Anglo-American tradition of law, and is the historic remedy for preventing
miscarriages of justice where judicial process has been exhausted.” Harbison,
556 U.S. at 192 (quoting Herrera v. Collins, 506 U.S. 390, 411-12 (1993)). And
as the Eighth Circuit has explained, “clemency is extended mainly as a matter
of grace, and the power to grant it is vested in the executive prerogative, [soO] it
is a rare case that presents a successful due process challenge to clemency

procedures themselves.” Noel v. Norris, 336 F.3d 648, 649 (8th Cir. 2003) (per
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curiam). But in Ohio Adult Parole Authority v. Woodard, a divided Supreme
Court acknowledged that “some minimal procedural safeguards apply to
clemency proceedings.” 523 U.S. 272, 289 (1998) (O’Connor, J., concurring)
(plurality opinion) (emphasis in original).

Rhines has not presented the court with a case holding that a capital
habeas petitioner has a due process right to expert evaluations in support of a
potential clemency application. In Ake v. Oklahoma, 470 U.S. 68, 83 (1985),
which Rhines relies on, the Supreme Court held that a capital defendant has a
due process right to access a competent psychiatrist when the “defendant
demonstrates . . . his sanity at the time of the offense is to be a significant
factor at trial” so the psychiatrist can help the defendant prepare his defense.
Rhines, on the other hand, is potentially seeking clemency relief. He is not
preparing for trial, and his motion for expert access does not raise the issue of
insanity at the time of the offense.

The other cases Rhines cites, and the cases this court has reviewed, all
discuss the “minimal” due process rights afforded to petitioners in the act of
applying for clemency to the respective executive branch—not the preparation
leading to a possible application. See Lee v. Hutchinson, 854 F.3d 978, 981-82
(8th Cir. 2017) (per curiam) (denying capital inmates’ motion to stay executions
because the Arkansas Parole Board’s clemency process, “despite the procedural
shortcomings,” afforded the inmates the “minimal due process guaranteed by
the Fourteenth Amendment.”); Winfield v. Steele, 755 F.3d 629, 631 (8th Cir.

2014) (per curiam) (concluding that inmate failed to demonstrate “a significant
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possibility of success on his claim that the Missouri clemency process violated
his rights under the Due Process Clause” when he claimed correctional
employees threatened and pressured someone to not make statements in
support of the inmate’s clemency application); Young v. Hayes, 218 F.3d 850,
853 (8th Cir. 2000) (holding that a city attorney’s interference, in the form of
witness tampering, with the petitioner’s efforts to present evidence to the
Missouri Governor in his clemency application was “fundamentally unfair” and
required a stay of execution). But see Winfield, 755 F.3d at 631-32 (Gruender,
J., concurring) (maintaining that Young “lacks support in relevant Supreme
Court authority” and is an “outlier” compared to narrower approaches adopted
by other circuits). See also Turner v. Epps, 460 F. App’x 322, 330-31 (5th Cir.
2012) (concluding that capital prisoner’s motion for expert access to assist in
“laying a foundation for a request for clemency” did not violate his due process
right).

In fact, the Eighth Circuit has rejected a due process argument for
alleged interference with the ability to prepare for a clemency application. In
Noel v. Norris, 336 F.3d 648, 649 (8th Cir. 2003) (per curiam), a capital
prisoner in Arkansas claimed the State of Arkansas violated his due process
right by interfering “with his ability to prepare and present his case for
executive clemency.” The Eighth Circuit noted that “if the state actively
interferes with a prisoner’s access to the very system that it has itself
established for considering clemency petitions, due process is violated.” Id. One

argument Noel presented was that the state did not allow him to undergo a
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particular brain-scan procedure to prove his brain damage should be
considered in his clemency application. Id. But the Eighth Circuit rejected this
argument, stating “we cannot say . . . that the state prohibited Mr. Noel from
using the procedure that it had established.” Id.

Rhines presents a similar claim to Noel in that he wants to undergo
medical evaluations in order to prepare and present a clemency application.
But the prisoner in Noel had already applied for, and been denied, clemency.
Rhines, on the other hand, has construed his motion for expert access in his
habeas case as a due process requirement for his “potential” clemency
application. Unlike the cases discussed above where due process may be
implicated by clemency procedures, Rhines has not initiated his clemency
application. And he has not provided evidence that South Dakota has
“arbitrarily denied [him]| access to its clemency process.” Woodard, 523 U.S. at
289 (O’Connor, J., concurring) (plurality opinion). No Eighth Circuit case,
South Dakota statute, or state or federal constitutional provision creates a due
process right to accumulate all information that may lead to a clemency
application, or to present a certain type of information in a clemency
application. See Turner, 460 F. App’x at 331 (noting the lack of “a due process
right to a more effective or compelling clemency application.”). Because Rhines
has not established a due process right to an expert evaluation in preparation
for a possible clemency application, his request for this court to order
respondent to produce Rhines for evaluations by Dr. Dudley and Dr. Martell is

denied.
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CONCLUSION

Rhines has appealed this court’s final judgment to the Eighth Circuit,
and that appeal is still pending. Thus, Rhines’s Rule 15(a)(2) motion to amend
is a successive petition, and Rhines has not received authorization to submit
the successive petition to the district court. If construed to be a Rule 60(b)(6)
motion, Rhine’s motion is also a successive petition. But again, because he has
not received authorization from the Eighth Circuit to file a successive petition
raising the new claim of juror bias based on his homosexuality, this court does
not have jurisdiction to rule on the merits of his motion. Finally, Rhines has
failed to show he has a due process right under the Constitution to an expert
evaluation in order to prepare for a potential clemency application to the South
Dakota Governor. Thus, it is

ORDERED that Rhines’s motion to amend, or in the alternative, motion
for relief from judgment (Docket 383) is denied.

IT IS FURTHER ORDERED that Rhines’s motion for expert access
(Docket 394) is denied.

DATED this 25th day of May, 2018.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

CHARLES RUSSELL RHINES, 5:00-CV-05020-KES
Plaintiff,

ORDER DENYING CERTIFICATE OF
VS. APPEALABILITY

DARIN YOUNG, WARDEN, SOUTH
DAKOTA STATE PENITENTIARY,

Defendant.

Rhines moves for a certificate of appeability (COA) in order to appeal this
court’s order denying Rhines’s motion for leave to amend, denying Rhines’s
motion for relief from judgment, and denying Rhines’s motion for expert access.
Docket 400 (referring to this court’s order found at Docket 399). Under 28
U.S.C. § 2253, a habeas petitioner seeking to appeal from a final order of the
district court must first obtain a COA before an appeal of that denial may be
entertained. Miller-El v. Cockrell, 537 U.S. 322, 335-36 (2003). This certificate
may be issued “only if the applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(2). A “substantial showing” is
one that demonstrates “reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrong.” Slack v. McDaniel,

529 U.S. 473, 484 (2000). Stated differently, “[a] substantial showing is a
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showing that issues are debatable among reasonable jurists, a court could
resolve the issues differently, or the issues deserve further proceedings.” Cox v.
Norris, 133 F.3d 565, 569 (8th Cir. 1997).

Rhines raised similar claims in related state court litigation, but the
South Dakota Supreme Court dismissed his appeal. See Dockets 392-1, 392-2,
394-1. Rhines then petitioned the United States Supreme Court for a writ of
certiorari to review the judgment of the South Dakota Supreme Court. On June
18, 2018, the United States Supreme Court denied Rhines’s petition. Rhines v.
South Dakota, --- S. Ct. ----, 2018 WL 2102800, at *1 (June 18, 2018). The
court finds that Rhines has not made a substantial showing that his claims
here are debatable among reasonable jurists, that another court could resolve
the issues raised in his claims differently, or that a question raised by his
claims deserves further proceedings. Thus, a certificate of appealability is not
issued.

Dated June 21, 2018.

BY THE COURT:

/s/ Karen E. Schreier
KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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I hereby certify that the facts set forth above are true and correct to the best of my personal

knowledge, information, and belief, subject to the penalty of perjury, pursuant to 28 U.S.C.
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§ 1746.
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DECLARATION OF KATHERINE ENSLER
PURSUANT TO 28 U.S.C. § 1746 & 18 P.A. CONS. STAT. § 4904

I, Katherine Ensler, do hereby declare and verify as follows:

1. Ispoke with Mr, Bennett Blake on December 10, 2010, over the phone with my
colleague Alex Kursman.

2. Mr. Blake began the conversation stating that an investigator had called him recently, that
his wife was a producer for KOTA, that he knows several defense attorneys, and that he
has family in law enforcement.

3. Mr. Blake then stated that he had no remorse for the verdict or sentence.
4. He stated that the jury-had deliberated, and when asked to speak more about the
deliberations, he immediately said, “There was lots of discussion of homosexuality.

There was a lot of disgust. This is a farming community.”

5. He stated that it was very clear that Mr. Rhines was a homosexual given the testimony at
trial. He then said, “There were lots of folks who were like ‘Ew, I can’t believe that.””

6. 1let Mr. Blake know 1 was going to write down what he said to us about the case, which
he said was fine:

7. Later the same day he sent my colleague a text message telling him he did not want to be
contacted again.

8. Thereby cértify that the facts set forth above are true and correct to the best of my
personal knowledge; information and belief, subject to 28 U.S.C. § 1746 and 18 Pa.
Cons. Stat. § 4904.

Katherine Ensler, Esqg.
Research and Writing Specialist
Federal Community Defender Office for the Eastern District of Pennsylvania

[Hate: December !_2,‘201 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

CHARLES RUSSELL RHINES,
ClV. 5:00-5020-KES
Petitioner,
V. CAPITAL CASE

DARIN YOUNG, Warden,
South Dakota State Penitentiary,

N N N N N N N N N N

Respondent.

MOTION FOR LEAVE TO AMEND PETITION FOR HABEAS
CORPUS AND CONSOLIDATED BRIEF IN SUPPORT OF MOTION

Petitioner, Charles Rhines, by and through undersigned counsel, hereby seeks
leave of this Court to amend his Petition for Habeas Corpus pursuant to Fed. R. Civ.
P. 15(a)(2). In the alternative, Mr. Rhines requests that this Court construe this
Motion as a Motion for Relief from Judgment Pursuant to Rule 60(b)(6). His
proposed amendment is submitted as Exhibit 1 to this pleading.

Jurors from Mr. Rhines’s trial have recently come forward to explain that a
bias against Mr. Rhines because of his homosexual identity played a significant role
in the decision to sentence him to death. Jurors rejected a sentence of life

imprisonment because of an explicitly voiced concern that such a sentence would

App. 36



Case 5:00-cv-05020-KES Document 383 Filed 09/28/17 Page 2 of 13 PagelD #: 6105

effectively reward him with the opportunity to mingle with, and have sexual relations
with, young male inmates.

Until recently, juror statements about their internal discussions and decision
processes were always inadmissible and could never give rise to claims of juror
misconduct. In Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 860 (2017), however,
the United States Supreme Court recently changed course, holding that such evidence
is admissible when offered to prove a claim of juror bias. As described below, the
new juror statements, combined with the change of law in Pena-Rodriguez, should
provide Mr. Rhines the opportunity to show that there was juror bias that was not
revealed in voir dire, and that he was sentenced to death, in part, because he is a
homosexual.

BRIEF IN SUPPORT OF MOTION

l. THIS COURT HAS THE AUTHORITY TO GRANT LEAVE TO
AMEND, AND AN AMENDMENT WOULD BE PROPER.

This Court has the authority to grant this motion to amend although the case is
pending on appeal — both because it retains jurisdiction to amend until the conviction
Is final and because it may in any case grant relief pursuant to Rule 60(b) of the Rules

of Civil Procedure. The circumstances support allowing the amendment.
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A. New Evidence of Juror Bias

Newly discovered information has disclosed that Mr. Rhines’s homosexuality
was definitely a focal point of the deliberations.

Juror Frances Cersosimo recalled hearing an unidentified juror comment of
Mr. Rhines “that if he’s gay we’d be sending him where he wants to go if we voted
for LWOP.” Ex. B, Decl. of Frances Cersosimo.

Juror Harry Keeney stated that the jury “knew that [Mr. Rhines] was a
homosexual and thought he shouldn’t be able to spend his life with men in prison.”
Ex. C, Decl. of Harry Keeney.

Juror Bennett Blake confirmed that “[t]here was lots of discussion of
homosexuality. There was a lot of disgust. This is a farming community. ... There
were lots of folks who were like, ‘Ew, | can’t believe that.”” ” Ex. D, Decl. of
Katherine Ensler.

All of the jurors who were asked, including Mr. Keeney and Mr. Blake, had
told the Court in voir dire that they did not harbor anti-gay bias. See, e.g., Trial Tr. at
327-28 (1/5/1993) (Keeney); 932 (1/8/1993) (Blake). The newly discovered
information establishes that these assertions were false.

B.  The Court Has Jurisdiction Because The Judgment Is Not Yet Final.

Because the judgment is not yet final, this motion does not qualify as a

successive petition. 28 U.S.C. § 2244(b)(3)(A) requires that an applicant obtain

3
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authorization from the Court of Appeals before filing a second or successive petition
in the district court. An amendment filed in the district court during the pendency of
an appeal of the habeas petition, however, is not considered a second or successive
petition. See Nims v. Ault, 251 F.3d 698, 703 (8th Cir. 2001) (suggesting that the
addition of a juror misconduct claim after a district court’s denial of a habeas
petition, but before that petition is resolved on appeal, was not successive, by
considering that claim on its merits notwithstanding the jurisdictional prerequisites
for filing second or successive petitions); id. at 705 (Bye, J., dissenting) (“The
majority permits a prisoner to file a petition in district court, receive a complete
adjudication on the merits, appeal, dismiss the appeal to add a new claim, and start all
over without penalty.”) (emphasis in original); see also Whab v. United States, 408
F.3d 116, 118-19 (2d Cir. 2005) (explaining that when a habeas petitioner raises a
new claim, it is not successive so long as the habeas petition remains on appeal, and
that the court should consider whether to permit the amendment under the flexible
standards of Fed. R. Civ. P. 15(a), rather than the AEDPA standards governing
second or successive petitions).

Later authority from this Circuit erroneously relied on the wrong panel opinion
as precedent. In Williams v. Norris, 461 F.3d 999 (8th Cir. 2006), the panel held that
an amendment to a habeas petition is a successive habeas petition if it occurs after the

petition is denied by the district court but before the denial is affirmed on appeal. Id.

4
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at 1004. The Williams Court declined to rely on Nims, and instead relied on Davis v.
Norris, 423 F.3d 868 (8th Cir. 2005), a later panel opinion which conflicted with
Nims. Williams, 461 F.3d at 1004. The Eighth Circuit has since ruled that “when
faced with conflicting opinions, the earliest opinion must be followed as it should
have controlled the subsequent panels that created the conflict.” Mader v. United
States, 654 F.3d 794, 800 (8th Cir. 2011) (en banc). Here, the earliest opinion is
Nims. Thus, the instant motion should be governed by Nims rather than Williams.

Because Nims stands for the proposition that a new claim cannot be deemed
successive until the denial of the underlying petition has been affirmed on appeal, a
district court retains discretion to permit an amendment under Fed. R. Civ. P. 15(a)
while that petition is pending on appeal.

C.  The Court Has Jurisdiction Under Rule 60(b) To Consider Whether
An Obstacle To Merits Review Has Been Removed.

If this Court finds that it does not have jurisdiction to entertain this motion
under the authority of Nims — although it should — it should nevertheless entertain this
motion under Rule 60(b)(6) of the Federal Rules of Civil Procedure. Rule 60(b)(6)
provides that “the court may relieve a party or its legal representative from a final
judgment, order, or proceeding for . . . any other reason that justifies relief.” Fed. R.
Civ. P. 60(b)(6). The statute requires the litigant to file a motion under Rule 60(b)

within a “reasonable time[.]” Fed. R. Civ. P. 60(c).
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“[A] Rule 60(b)(6) motion in a § 2254 case is not to be treated as a successive
habeas petition if it does not assert, or reassert, claims of error in the movant’s state
conviction.” Gonzalez v. Crosby, 545 U.S. 524, 538 (2005). Rather, upon a showing
of extraordinary circumstances, Rule 60(b) is the proper vehicle where the “motion
attacks, not the substance of the federal court’s resolution of a claim on the merits,
but some defect in the integrity of the federal habeas proceedings.” Id. at 532, 535.

If neither the motion itself nor the federal judgment from which it seeks

relief substantively addresses federal grounds for setting aside the

movant's state conviction, allowing the motion to proceed as

denominated creates no inconsistency with the habeas statute or rules.

Petitioner's motion in the present case, which alleges that the federal

courts misapplied the federal statute of limitations set out in § 2244(d),
fits this description.

Gonzalez , 545 U.S. at 533.

This Court has recognized that a change in the law that had previously
prevented a litigant from even bringing a claim can, in some circumstances, warrant a
grant of Rule 60(b) relief. See Cornell v. Nix, 119 F.3d 1329, 1332-33 (8th Cir.
1997) (analyzing whether newly decided Schlup v. Delo, 513 U.S. 298 (1995), which
recognized innocence exception to procedural rule that would otherwise bar review
of Cornell’s claim, was “extraordinary circumstance” entitling him to 60(b) relief);
Cox v. Wyrick, 873 F.2d 200, 201-02 (8th Cir. 1989) (“A change in the law having
retroactive application may, in appropriate circumstances, provide the basis for

granting relief under Rule 60(b)[,]” but in this case new law “inapposite.”).

6
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In a case similar to this one, Cox v. Horn, 757 F.3d 113, 120-26 (3d Cir. 2014),
the petitioner sought to raise an otherwise defaulted trial ineffective assistance claim,
arguing that the Supreme Court’s then-recent decision in Martinez v. Ryan, 566 U.S.
1 (2012), now provided a means to establish cause and prejudice to overcome the
default and allow habeas review of the merits. The Court of Appeals rejected an
argument that a new decision, categorically, could never be sufficient to support a
Rule 60(b) motion. It held that a district court has discretion to consider the change
in the law, along with other factors, in making the equitable determination whether to
grant relief. Id. at 124; accord Ramirez v. United States, 799 F.3d 845, 850-6 (7th
Cir. 2015) (district court abused discretion in ruling petitioner categorically ineligible
for 60(b) relief in light of Martinez, and in failing to consider multiple factors before
making equitable decision).

Here, Mr. Rhines attacks a defect in the integrity of the federal habeas
proceeding. Just as the statute of limitations in Gonzalez precluded the habeas court
from reviewing any of the claims in the habeas petition, in this case a rule of
evidence, now declared unconstitutional, precluded review of this claim.* Indeed, it

was not even raised in Mr. Rhines’s habeas petition. Mr. Rhines could not introduce

! Mr. Rhines attempted to raise a similar claim in his motion for relief from judgment
pursuant to Rule 59 of the Rules of Criminal Procedure. Although this Court rejected
the claim because it was inappropriate matter for a Rule 59 motion, it also suggested
that juror affidavits were not even admissible. Order, July 5, 2016, Doc. 348, at 8.

7
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the evidence he now proffers in either state or federal court to establish that he was
prejudiced, because federal law and South Dakota law forbade jurors from offering
testimony or affidavits concerning what occurred during the jurors’ deliberations.

See Fed. R. Evid. 606(b)(1); SDCL § 19-19-606. Additionally, Tanner v. United
States, 483 U.S. 107 (1987), barred Mr. Rhines from introducing the evidence he now
proffers as support for a claim that jurors were untruthful during voir dire, and as a
result his right to an impartial jury was violated.?

The Supreme Court has now set aside these obstacles to merits review on
constitutional grounds. In Pena-Rodriguez, 137 S. Ct. at 860, the Court held that due
process requires the states to allow petitioners in certain circumstances to offer
jurors’ affidavits to obtain relief from judgment. As explained below, this case
presents one of those circumstances. Therefore, as in Gonzalez, Mr. Rhines seeks a
ruling that would remove an obstacle to merits review. The motion therefore does

not constitute a second or successive petition.

2Mr. Rhines’s stand-alone claim that his right to an impartial jury was violated is
unexhausted in state court but not necessarily defaulted. In Hughbanks v. Dooley,
887 N.W.2d 319, 326 (S.D. 2016), the South Dakota Supreme Court construed the
two-year statute of limitations provision in S.D.C.L. § 21-27-3.3 to allow an
additional two-year period beginning on the statute’s effective date July 1, 2012 for
petitioners whose time to file had already lapsed. It did not determine whether the
statute made any exception for capital cases, was subject to equitable tolling, or
attempt to reconcile its well-settled case law. Thus, it remains unclear whether
exhaustion of the new claims in state court would be futile.

8
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The motion otherwise satisfies the criteria for Rule 60(b)(6) relief. Rule
60(b)(6) “confers broad discretion on the trial court to grant relief when appropriate
to accomplish justice; it constitutes a grand reservoir of equitable power to do justice
in a particular case and should be liberally construed when substantial justice will
thus be served.” MIF Realty v. Rochester Assocs., 92 F.3d 752, 755 (8th Cir. 1996)
(“Rule 60(b) is to be given a liberal construction so as to do substantial justice and to
prevent the judgment from becoming a vehicle of injustice.” (citations and quotation
marks omitted)); see also City of Duluth v. Fond du Lac Band of Lake Superior
Chippewa, 702 F.3d 1147, 1154 (8th Cir. 2013) (Rule 60(b)(6) “broadly permits
relief” for any reason justifying it); Thompson, 580 F.3d at 444 (citations omitted)
(granting Rule 60(b)(6) motion in capital habeas case); Lasky v. Cont’l Prods. Corp.,
804 F.2d 250, 256 (3d Cir. 1986) (“the Rule should be liberally construed for the
purpose of doing substantial justice”).

In Buck v. Davis, 137 S. Ct. 759 (2017), the Supreme Court reaffirmed a
court’s broad discretion to entertain Rule 60(b) motions and emphasized the range of
factors that may properly be considered:

In determining whether extraordinary circumstances are present, a court

may consider a wide range of factors. These may include, in an

appropriate case, “the risk of injustice to the parties” and “the risk of

undermining the public’s confidence in the judicial process.” Liljeberg v.

Health Services Acquisition Corp., 486 U.S. 847, 863-864, 108 S. Ct.
2194, 100 L.Ed.2d 855 (1988).
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137 S. Ct.at 777-78.

In Buck, the Court found extraordinary circumstances present because the
petitioner had been sentenced to death in part because of his race. Id. at 778. “Our
law punishes people for what they do, not who they are. Dispensing punishment on
the basis of an immutable characteristic flatly contravenes this guiding principle.” Id.
The Buck Court further noted that, as to the second factor, “[r]elying on race to
impose a criminal sanction “poisons public confidence’ in the judicial process.” Id.
(citation and quotations omitted). “It thus injures not just the defendant, but ‘the law
as an institution, . . . the community at large, and . . . the democratic ideal reflected in
the process of our courts.”” Id.

Mr. Rhines’s case presents an extraordinary circumstance — he was sentenced
to death, in part, due to his homosexuality, an immutable characteristic congruent to
the one condemned in Buck. Furthermore, just as relying on race in capital
sentencing undermines public confidence in the judicial process, so too does relying
on a defendant’s sexuality in deciding whether he lives or dies.

State and federal evidentiary rules barred Mr. Rhines from presenting evidence
to support his claim that he was sentenced to death based on his sexuality. These
barriers have now been removed. Rule 60(b) relief from the judgment should
accordingly be granted.

D. The Criteria for Amendment Are Satisfied.
10
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Rule 15(a)(2) provides that a district court “should freely give leave [to amend]
when justice so requires.” “Under the liberal amendment policy of Federal Rule of
Civil Procedure 15(a), a district court’s denial of leave to amend pleadings is
appropriate only in those limited circumstances in which undue delay, bad faith on
the part of the moving partly, futility of the amendment, or unfair prejudice to the
non-moving party can be demonstrated.” Roberson v. Hayti Police Department, 241
F.3d 992, 995-96 (8th Cir. 2001) (citing Foman v. Davis, 371 U.S. 178, 182 (1962);
cf. Griffin v. Delo, 961 F.2d 793, 793-94 (8th Cir. 1992) (“In light of the death
sentence under which appellant labors and our granting of permission for his second
attorney to withdraw, we believe that a remand with directions to allow the petitioner
to raise additional issues for consideration by the district court is the most prudent
course.”).

Justice requires this Court to grant Petitioner leave to file an amendment to his
petition. The proposed claim was never presented or ruled upon during Mr. Rhines’s
state or federal habeas corpus proceedings because evidentiary rules made it
unavailable to Mr. Rhines. If this Court denies Mr. Rhines’s motion for leave to
amend his petition, these meritorious claims of constitutional magnitude may never
be heard in any courtroom, state or federal, and no court will be able to correct this

substantial injustice. Leave to amend should accordingly be granted.

11
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CONCLUSION

For these reasons, the Court should grant Mr. Rhines leave to file the proposed
amendment to his petition for a writ of habeas corpus, and all other appropriate relief.
Respectfully submitted,

NEIL FULTON, Federal Public Defender

By: /s/ Jason J. Tupman
Claudia Van Wyk, PA Bar #95130 Jason J. Tupman

Stuart Lev, PA Bar #45688 Assistant Federal Defender
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

CHARLES RUSSELL RHINES,
CIlV. 5:00-5020-KES
Petitioner,
V. CAPITAL CASE

DARIN YOUNG, Warden,
South Dakota State Penitentiary,

N N N N N N N N N N

Respondent.

PROPOSED AMENDMENT TO PETITION FOR HABEAS CORPUS

VIl. MR.RHINES’S RIGHT TO AN IMPARTIAL JURY WAS VIOLATED
BY THE ANTI-GAY BIAS OF MULTIPLE JURORS, WHICH THEY
FAILED TO DISCLOSE DURING VOIR DIRE.

1. “The jury is a central foundation of our justice system and our
democracy. Whatever its imperfections in a particular case, the jury is a necessary

check on government power.” Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 860

(2017).

2. But in some instances, a jury’s “imperfections” strike at the heart of
the justice system. In these cases—where a jury acts on the basis of discrimination
rather than the evidence before it—the jury’s behavior “is especially pernicious.”

Id. at 868 (citation omitted).
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3. The jury at Mr. Rhines’s trial knew he was gay. Almost all of the
jurors were offered an opportunity to acknowledge their anti-gay biases during voir
dire. They denied bias.*

4, But for at least some jurors, Mr. Rhines’s sexual orientation made it
impossible for them to provide him with the unbiased deliberations guaranteed by
the Sixth and Fourteenth Amendments.

5. Instead, the decision between life and death became, at least in part, a
referendum on whether a gay man should be afforded the purported benefit of living
around other men in prison.

6. The jury’s anti-gay bias and untruthful voir dire responses deprived
Mr. Rhines of his right to a fair trial by an impartial jury. Relief is warranted.

A.  The Jury’s Knowledge of Mr. Rhines’s Homosexuality

7. From before the beginning of Mr. Rhines’s January 1993 trial,
prospective jurors were informed that he was gay.

8. Mr. Rhines’s own lawyers asked venirepersons if they harbored anti-
gay bias. See, e.g., Trial Tr. at 99 (1/5/1993) (“You are going to hear evidence that
Mr. Rhines is gay, he’s a homosexual, and you are going to hear that at least a
couple of the people testifying in this case also are gay. Does that change your

feelings about this case or sitting on this case in any way?”).

! The one exception was juror Daryl Anderson, who was never asked how he
felt about Mr. Rhines’s sexual orientation. See Trial Tr. at 1326-50 (1/11/1993).
2
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9. During the trial, the jury also heard evidence regarding Mr. Rhines’s
homosexuality.

10.  For example, witness Heather Harter testified that she walked in on
Mr. Rhines “cuddling” with her husband, Sam Harter, when she and Mr. Harter
visited Mr. Rhines in Seattle. Trial Tr. at 2362 (1/19/1993).

11.  Ms. Harter further testified that Mr. Rhines told her that he hated her
because Mr. Harter loved her instead of him. Trial Tr. at 2364 (1/19/1993).

12.  Mr. Rhines’s ex-boyfriend Arnold Hernandez also testified that he had
a “sexual” relationship with Mr. Rhines before Mr. Rhines lived with Mr. Harter.
Trial Tr. at 2292 (1/19/1993).

B. “We’d Be Sending Him Where He Wants to Go.”

13.  Some of the jurors proved incapable of separating out their knowledge
of Mr. Rhines’s sexual orientation from their duty to serve impartially.

14.  During penalty-phase deliberations, the jury debated the merits of a
death sentence versus a sentence of life without parole (“LWOP?”).

15.  On the second day of penalty deliberations, the jurors sent the trial
judge a note that read as follows:

Judge Kon[en]kamp,

In order to award the proper punishment we need a clear p[er]spective

on what “Life In Prison Without Parole” really means. We know what

the Death Penalty means, but we have no clue as to the reality of Life
Without Parole.
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The questions we have are as follows:

1. Will Mr. Rhines ever be placed in a minimum security
prison or be given work release.

2. Will Mr. Rhines be allowed to mix with the general

inmate population.

[A]llowed to create a group of followers or admirers.

Will Mr. Rhines be allowed to discuss, describe or brag

about his crime to other inmates, especially new and/or

young men jailed for lesser crimes (ex: Drugs, DWI,

assault, etc.)

5. Will Mr. Rhines be allowed to marry or have conjugal

visits.

Will he be allowed to attend college.

7. Will Mr. Rhines be allowed to have or attain any of the

common joys of life (ex[:] TV, Radio, Music, Telephone

or hobbies and other activities allowing him distraction

from his punishment).

Will Mr. Rhines be jailed alone or will he have a cellmate.

9. What sort of free time will Mr. Rhines have (what would
his daily routine be).

B~ w

g

©

We are sorry, Your Honor, if any of these questions are inappropriate
but there seems to be a huge gulf between our two alternatives. On
one hand there is Death, and on the other hand what is life in prison
w/out parole.

Ex. A, Jury Note.

16.  The jury note suggested that anti-gay bias played a role in the jury’s
decision-making process. The jurors’ concerns mirrored themes elicited in the
testimony of Heather Harter and Arnold Hernandez and reflected commonly held
stereotypes of gay men: they were worried that he might taint other inmates by

“mingling” with general population, that he might develop “followers” or
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“admirers,” and that he might “brag” to young inmates or have “conjugal visits” or
marry.

17.  As newly discovered information has disclosed, Mr. Rhines’s
homosexuality was definitely a focal point of the deliberations.

18.  Juror Frances Cersosimo recalled hearing an unidentified juror
comment of Mr. Rhines “that if he’s gay we’d be sending him where he wants to go
if we voted for LWOP.” Ex. B, Decl. of Frances Cersosimo.

19.  Juror Harry Keeney stated that the jury “knew that [Mr. Rhines] was a
homosexual and thought he shouldn’t be able to spend his life with men in prison.”
Ex. C, Decl. of Harry Keeney.

20.  Juror Bennett Blake confirmed that “[t]here was lots of discussion of
homosexuality. There was a lot of disgust. This is a farming community. . . .
There were lots of folks who were like, ‘Ew, | can’t believe that.”” Ex. D, Decl. of
Katherine Ensler.

21.  All of the jurors, including Mr. Keeney and Mr. Blake, told the court
that they did not harbor anti-gay bias. See, e.g., Trial Tr. at 327-28 (1/5/1993)
(Keeney); 932 (1/8/1993) (Blake). The newly discovered information establishes

that these assertions were false.
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C.  Mr. Rhines’s Right to an Impartial Jury Was Violated.

22. The Sixth Amendment guarantees a defendant that each juror will be
“indifferent as he stands unsworne.” Irvin v. Dowd, 366 U.S. 717, 722 (1961)
(citation omitted).

23. When a juror gives material false information during voir dire
regarding possible bias, a defendant must be granted a new trial if the nondisclosure
denies the defendant his right to an impartial jury. McDonough Power Equip., Inc.
v. Greenwood, 464 U.S. 548, 549 (1984).

24.  Under the McDonough Power standard, a defendant must be granted a
new trial where (1) a juror provides false information during voir dire and (2) the
truth, if known, would have provided the defense the basis for a successful cause
challenge to that juror. Id. at 556.

25.  Here, both Juror Keeney and Juror Blake satisfy the McDonough
Power standard. First, they both provided false information during voir dire. Each
testified that Mr. Rhines’s sexual orientation would not affect his decision. See
Trial Tr. at 328 (1/5/1993) (“I guess a man or lady has to live their own lives the
way they see fit. . . . | don’t see where that would have any variance on this case as
far as I’m concerned.”); 932 (1/8/1993) (“Q: [T]here will be some evidence here
that will show that Mr. Rhines is a homosexual, he’s gay and one or two of the

witnesses who might be called in this case are also gay and have had relationship[s]
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with Mr. Rhines. Knowing that, does that cause you to view Mr. Rhines differently
atall? A: Not at all.”). Based on their later statements regarding Mr. Rhines’s
homosexuality, each testified falsely.

26.  Second, had each of the jurors answered the voir dire questions
truthfully, Mr. Rhines and his attorneys would have known that each harbored anti-
gay animus that he would not be able to put aside in judging Mr. Rhines’s case.
Thus, each could have been challenged for cause.

27.  Separate from the McDonough Power standard, a defendant can show
a violation of his Sixth Amendment rights where he can demonstrate actual bias on
the part of a juror. See Smith v. Phillips, 455 U.S. 209, 215-16 (1982).

28.  Here, Mr. Rhines can demonstrate actual bias against him on the part
of Mr. Keeney, Mr. Blake, and the jury as a whole.

29.  The jurors not only discussed Mr. Rhines’s homosexuality during
deliberations, they held it against him.

30. Eager to prevent him from receiving what they saw as the benefit of
access to other men in prison, the jurors voted to impose a death sentence instead of
LWOP.

31. Under Smith, the jurors who based their decision on anti-gay animus
were biased against Mr. Rhines and thus deprived him of his right to fair trial under

the Sixth and Fourteenth Amendments.
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D.  The “No-Impeachment Rule” Does Not Apply.

32.  Like most jurisdictions, South Dakota employs a version of the “no-
impeachment” rule. The rule, codified in South Dakota at SDCL § 19-19-606,
provides that a juror may not testify or offer an affidavit “about any statement made
or incident that occurred during the jury’s deliberations; the effect of anything on
that juror’s or another juror’s vote; or any juror’s mental processes concerning the
verdict or indictment.” The rule has several exceptions that are not relevant to this
case.

33.  However, under the Supreme Court’s recent decision in Pena-
Rodriguez, there are circumstances where the no-impeachment rule must give way
to allow a court to consider evidence that purposeful discrimination has infected the
deliberation process.

34. In Pena-Rodriguez, the defendant was charged with sexual assault.
According to two jurors, a fellow juror commented during deliberations that he
believed the defendant to be guilty of the sexual assault because “Mexican men had
a bravado that caused them to believe they could do whatever they wanted with
women.” 137 S. Ct. at 862. The Colorado courts ruled that they could not consider
the evidence of racial bias because the no-impeachment rule barred the jurors from

providing evidence regarding the internal process of deliberations. Id. at 862-63.

App. 56



Case 5:00-cv-05020-KES Document 383-1 Filed 09/28/17 Page 9 of 24 PagelD #: 6125

35.  The Supreme Court reversed, holding that “where a juror makes a clear
statement that indicates he or she relied on racial stereotypes or animus to convict a
criminal defendant, the Sixth Amendment requires that the no-impeachment rule
give way in order to permit the trial court to consider the evidence of the juror’s
statement and any resulting denial of the jury trial guarantee.” 137 S. Ct. at 869.

36. The Court acknowledged other instances in which it had declined to
find exceptions to the no-impeachment rule, including cases where jurors harbored
generalized bias in favor of one side or abused drugs and alcohol. 1d. at 868. The
Court stressed that the no-impeachment rule remained generally applicable to help
the jury system avoid “unrelenting scrutiny.” Id.

37.  But the Court concluded that racial bias was different because “if left
unaddressed, [it] would risk systemic injury to the administration of justice.” Id.
The Court noted that its decisions “demonstrate that racial bias implicates unique
historical, constitutional, and institutional concerns” and added: “An effort to
address the most grave and serious statements of racial bias is not an effort to
perfect the jury but to ensure that our legal system remains capable of coming ever
closer to the promise of equal treatment under the law that is so central to a

functioning democracy.” Id.
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38. The logic of Pena-Rodriguez applies in this case. Like racial
discrimination, discrimination on the basis of sexual orientation risks systemic,
rather than case-specific, injury to the administration of justice.

39. Like racial discrimination, discrimination on the basis of sexual
orientation implicates unique historical, constitutional and institutional concerns.
See, e.g., Obergefell v. Hodges, 135 S. Ct. 2584, 2607 (2015) (recognizing right to
same-sex marriage); United States v. Windsor, 133 S. Ct. 2675, 2696 (2013)
(striking down as unconstitutional provision in Defense of Marriage Act that
defined marriage as between man and woman); Lawrence v. Texas, 539 U.S. 558,
578 (2003) (holding unconstitutional law criminalizing private homosexual sexual
conduct); Romer v. Evans, 517 U.S. 620, 635 (1996) (declaring unconstitutional
state constitutional amendment that banned laws which themselves banned
discrimination against gays and lesbians).

40.  And, like the effort to eradicate racial discrimination, an effort to rid
the justice system of discrimination on the basis of sexual orientation is not an
exercise in perfecting the jury but rather an attempt to ensure that the legal system
provides equal treatment under law.

41. Finally, as with attitudes about race, opinions about sexual orientation
are not necessarily easy to unmask. See Pena-Rodriguez, 137 S. Ct. at 869. That

was the case here, where the jurors deliberated regarding Mr. Rhines’s sexual
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orientation despite having pledged during voir dire that it would have no impact on
their decision.

42.  There is no principled reason to relax the no-impeachment rule to root
out racial discrimination but enforce it where sexual-orientation-based animus is
alleged. The no-impeachment rule should not apply here.

E.  This Claim Is Timely.

43. Federal law provides that a claim is timely if it is filed within one year
of the “date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.” 28 U.S.C. §
2244(d)(1)(D). Diligent counsel would not have questioned the jurors on their
deliberations because at the time of state post-conviction and federal habeas corpus
proceedings, no statements made during a jury’s deliberations were admissible. See
Pena-Rodriguez, supra.

44.  The factual predicates for the claims were developed during
conversations between counsel for Mr. Rhines and jurors on December 10 and 11,
2016. See Exs. B-D. This petition is being filed within one year of the date of
those conversations; the claim is therefore timely.

F. Conclusion

45.  Mr. Rhines was “entitled to be tried by 12, not 9 or even 10, impartial

and unprejudiced jurors.” Parker v. Gladden, 385 U.S. 363, 366 (1966).

11
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46. The involvement of biased jurors in the deliberation and decision of
Mr. Rhines’s case violated his right to a fair trial by an impartial jury. Mr. Rhines
respectfully requests that this Court grant the writ, conditioned on a new trial of Mr.,

Rhines’s guilt or innocence and/or penalty.

12
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CONCLUSION

For these reasons, the Court should grant Mr. Rhines’s petition for a writ of

habeas corpus and all other appropriate relief.

Respectfully submitted,

NEIL FULTON, Federal Public Defender

By: /s/ Jason J. Tupman
Claudia Van Wyk, PA Bar #95130 Jason J. Tupman

Stuart Lev, PA Bar #45688 Assistant Federal Defender

Assistant Federal Defenders Office of the Federal Public Defenders
Federal Community Defender Office  Districts of South Dakota and North Dakota
Capital Habeas Unit 200 W. 10" Street, Suite 200

601 Walnut Street, Suite 545 West Sioux Falls, SD 57104

Philadelphia, PA 19106 Telephone (605) 330-4489

Telephone (215) 928-0520 Facsimile (605) 330-4499
Claudia_Vanwyk@fd.org Filinguser SDND@fd.org

Counsel for Petitioner, Charles Russell Rhines

Dated: September 28, 2017
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CERTIFICATE OF SERVICE
This will certify that, on September 28, 2017, a true and correct copy of the
foregoing has been electronically filed with the Clerk of the Court via CM/ECF
to be served on the following persons authorized to be noticed:
Paul S. Swedlund
Assistant Attorney General
State of South Dakota

1302 East Highway 14, Suite 1
Pierre, SD 57501

/s/ Jason J. Tupman
Jason J. Tupman
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DECLARATION OF KATHERINE ENSLER
PURSUANT TO 28 U.S.C. § 1746 & 18 P.A. CONS. STAT. § 4904

I, Katherine Ensler, do hereby declare and verify as follows:

1. Ispoke with Mr, Bennett Blake on December 10, 2010, over the phone with my
colleague Alex Kursman.

2. Mr. Blake began the conversation stating that an investigator had called him recently, that
his wife was a producer for KOTA, that he knows several defense attorneys, and that he
has family in law enforcement.

3. Mr. Blake then stated that he had no remorse for the verdict or sentence.
4. He stated that the jury-had deliberated, and when asked to speak more about the
deliberations, he immediately said, “There was lots of discussion of homosexuality.

There was a lot of disgust. This is a farming community.”

5. He stated that it was very clear that Mr. Rhines was a homosexual given the testimony at
trial. He then said, “There were lots of folks who were like ‘Ew, I can’t believe that.””

6. 1let Mr. Blake know 1 was going to write down what he said to us about the case, which
he said was fine:

7. Later the same day he sent my colleague a text message telling him he did not want to be
contacted again.

8. Thereby cértify that the facts set forth above are true and correct to the best of my
personal knowledge; information and belief, subject to 28 U.S.C. § 1746 and 18 Pa.
Cons. Stat. § 4904.

Katherine Ensler, Esqg.
Research and Writing Specialist
Federal Community Defender Office for the Eastern District of Pennsylvania

[Hate: December !_2,‘201 6
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FEDERAL COMMUNITY DEFENDER OFFICE
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Capital Habeas Unit
FEDERAL COURT DIVISION - DEFENDER ASSOCIATION OF PHILADELPHIA

SUITE 545 WEST -- THE CURTIS CENTER
601 WALNUT STREET
PHILADELPHIA, PA 19106

LEIGH M. SKIPPER PHONE NUMBER (215) 92 HELEN A. MARINO
CHIEF FEDERAL FAX NUMBER (215) 928-0 FIRST ASSISTANT FEDERAL
DEFENDER FAX NUMBER (215) 928-3 DEFENDER

December 13, 2017

BY ECF and Regular Mail

Michael E. Gans

Clerk of Court

United States Court of Appeals

For the Eighth Circuit

Thomas F. Eagleton Courthouse

111 South 10th Street, Room 24.329

St. Louis, MO 63102

Re: Charles Russell Rhines v. Darin Young, No. 16-3360

Dear Mr. Gans:

In order to inform this Court of other pending litigation arising from Mr. Rhines’s
conviction and death sentence, | am writing to give notice of the following related litigation:

1. Mr. Rhines has moved in the district court for permission to amend the habeas
petition to include the statements of jurors — newly admissible under Pefia-Rodriguez v.
Colorado, 137 S. Ct. 855 (2017) — that reflect anti-gay bias displayed during penalty phase

deliberations. Alternatively, he has moved for relief from judgment pursuant to F.R. Civ. P.

App. 73
Appellate Case: 16-3360 Page:1 Date Filed: 12/13/2017 Entry ID: 4610192



60(b). Rhines v. Young, Civ. No. 5:00-5020-KES, Doc. Nos. 383, 389, 391. The motion is
awaiting the district court’s decision.

2. Mr. Rhines has moved for relief from judgment, on the basis of the same juror
statements showing anti-gay bias, in the South Dakota Supreme Court. The State’s response to
the motion is due on December 18. A motion by Lambda Legal Defense Fund for permission to
file a brief as amicus curiae is awaiting decision. State v. Charles Russell Rhines, Motion for
Relief from Judgment Pursuant to SDCL 15-6-60(b), No. 28444 (S.D. S. Ct.).

3. Mr. Rhines has also appealed to the South Dakota Supreme Court an order of the
Seventh Judicial Circuit Court that denied his application for authorization for his mental health
experts to enter the prison to evaluate him. The State has moved to dismiss the appeal, Mr.
Rhines has responded, and the State’s motion is awaiting the State’s reply (if any) and the
Supreme Court’s decision. State v. Charles Russell Rhines, Motion to Dismiss Appeal, No.

28460 (S.D. S. Ct.).
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Respectfully submitted,

/s/ Claudia Van Wyk

CLAUDIA VAN WYK

STUART B. LEV

Assistant Federal Defenders

Federal Community Defender Office
601 Walnut Street, Suite 545W
Philadelphia, PA 19106

Telephone (215) 928-0520
Facsimile (215) 928-0826
Claudia_Vanwyk@fd.org

NEIL FULTON

Federal Public Defender

BY: Jason J. Tupman

Assistant Federal Defender

Office of the Federal Public Defender
Dist. of South Dakota and North Dakota
200 W. 10" Street, Suite 200

Sioux Falls SD 57104

Telephone: (605) 330-4489
Facsimile: (605) 330-4499
jason_tupman@fd.org

Attorneys for Petitioner Charles Russell Rhines
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CERTIFICATE OF SERVICE

This will certify that, on December 13, 2017, a true and correct copy of the foregoing was
electronically filed with the Clerk of the Court via CM/ECF to be served on the following

persons authorized to be noticed:

Paul S. Swedlund

Assistant Attorney General
State of South Dakota

1302 East Highway 14, Suite 1
Pierre, SD 57501

/s/Claudia Van Wyk
Claudia Van Wyk
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CHARLES RUSSELL RHINES,

V.

DARIN YOUNG, Warden,
South Dakota State Penitentiary,

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

Petitioner,

CIV 00-5020-KES

% % % ¥ % ¥ ¥ X ¥ %

Respondent.

*

AFFIDAVIT OF BRETT GARLAND

Affiant, after first being sworn upon his oath, states as follows:

. Affiant is a Special Agent for the South Dakota Department of Criminal

Investigation. At the direction of the Office of the Attorney General,
affiant attempted to contact all jurors in the matter of State v. Rhines,
CR 93-81 (Cir.Ct.S.D.7th), in order to determine if the sentence of death
was imposed due to homophobic bias, Affiant learned that one juror,
Martha Anderson, is deceased.

. The jurors were uniformly annoyed or uncomfortable about being

contacted to discuss their deliberations and verdict, whether by affiant or
Rhines’ defense team. Some were willing to discuss the experience with
affiant, others were not.

. The jurors uniformly described the deliberations as serious and

professional. The jurors were complimentary of their fellow jurors’
conscientiousness, and of the foreman’s professionalism in particular,
The jurors uniformly reported that Rhines’ sexual orientation had no
influence on their decision to impose a death sentence. Rather, the
jurors reported that it was the brutality of the killing and Rhines’
remorseless confession that caused them to believe a death sentence was
warranted.

. On May 2, 2017, affiant contacted Bobby Charles Walton by telephone.

Juror Walton served as foreman of the jury.

. When contacted by affiant, Juror Walton stated that “four or five people”

from the Rhines defense team had “come last year knocking on [his] door
or calling” him. Juror Walton stated that “these people” were asking if he
had “changed” his mind about the case. Juror Walton was audibly
frustrated with people “trying to get [jurors] involved again” and was
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10.

11.
12.

13.

- 14.

“tired of being harassed.” Juror Walton told-Rhines’ defense team that
he had “nothing else to say or do in that matter.”

. Juror Walton also refused to meet with affiant or any representative from

the South Dakota Office of the Attorney General.

. Juror Walton did inform affiant over the phone that he did not “recall

anybody saying anything like [SOB queer] when we were in the
deliberation phase.” Juror Walton said the allegation that a juror had
said “SOB queer” during deliberations was “news to me.” When asked if
anyone was influenced to hand down the death sentence based on
Rhines’ homosexuality, Juror Walton responded “No. No.”

. Juror Walton recalled being asked during voir dire about whether he had

any “qualms” with “people being . . . gay.” Juror Walton remembers
telling them that he could not “care less about who is gay or who is
whatever.” Juror Walton’s attitude toward a person’s sexual orientation
was “To each his own.”

. When asked if he felt that anyone tried to influence his decision at all

based on sexual orientation or religion, Juror Walton said “No. No. None
of that was brought up.” When asked if he remembered any conflict at
all with any specific individual or individuals in that jury room as it
related to religion, sexual orientation or anything like that, Juror Walton
said “No. No.”

Juror Walton stated that his decision was based on the evidence,
Rhines’ taped confession, and “what [Rhines] did to that young boy. He
could have spared that boy’s life.” Juror Walton stated that the jury
arrived at its verdict “as a group.”

On April 28, 2017, affiant interviewed Mark Thomas Dean.

Juror Dean was advised that affiant was investigating an allegation of a
homophobic statement made during the jury deliberations. Before the
interview, Juror Dean was not told the reason affiant wanted to talk to
him or made aware of the “SOB queer” statement attributed to him in the
affidavit of “Juror B” on file in this case. DOCKET 323, Exhibit B. Juror
Dean was directed to Paragraph 7 of Juror B’s affidavit to read the
allegation for himself so that affiant could witness his reaction.

After reading Paragraph 7 of Juror B’s affidavit, Juror Dean stated that
he had no recollection of any such statement and could not imagine that
he would have made any such statement. Juror Dean said “I would
never say something like that in a situation like that.” Juror Dean knew
that Rhines’ homosexuality had no bearing on any decision he had to
make.

Juror Dean stated that he is not homophobic. He stated that he believed
people have the right to live in the way they want. Juror Dean said “I
honest to God can say I don’t remember saying anything like that in that

App. 78
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15.

16,

17.

18.

19.

20.

21.

room, or wherever.,” Juror Dean said a person’s sexual orientation is not
something he would judge them by. Juror Dean said a person’s sexual
orientation was none of his business.

Juror Dean said he voted for the death penalty based on the guidelines of
the law provided by the judge, the type of crime and the way it was
committed, and the brutality of the crime.

Juror Dean stated that the jury followed guidelines of what the law
required them to do. Juror Dean described the jury foreman, Bobby
Walton, as a “ramrod” strict military man who conducted the
deliberations in a non-nonsense manner. According to Juror Dean, the
jury found that the crime was premeditated and that Rhines deserved the
maximum sentence. Juror Dean stated that nobody on the jury wanted
to have someone’s life in their hands and that the jury struggled with the
decision.

When asked if he felt anyone on the jury was influenced to return a
death sentence because of Rhines’ homosexuality, Juror Dean said
“Honestly, no.” Juror Dean said Rhines’ homosexuality did not matter to
him and had nothing to do with the crime,

Juror Dean said it was disturbing to read Paragraph 7 of Juror B’s
affidavit. Juror Dean said that the jurors all got along with each other.
He stated that each juror was allowed to think on their own. Juror Dean
said neither he nor anyone else tried to sway a juror to vote for a death
sentence against their moral or religious beliefs. Juror Dean said that
the mood in the room was that nobody was wanting to “lay anything on
one person’s shoulder” that they would later regret. Juror Dean said
that the goal of the deliberations was to let everyone make their own
decision so when they walked out of the jury room they could live with
themselves, :

Juror Dean’s wife, Patricia, sat at the table during the interview. She
mentioned that she met Juror Dean shortly after the trial. She said the
only thing that Juror Dean had ever said to her about the case was that
it was a very brutal murder. Patricia said the topic of Rhines’
homosexuality had never come up in the entire time she has known
Juror Dean. Patricia said that she did not even know that Rhines was
homosexual before the interview with affiant. Patricia said it was not like
her husband to throw around careless words like those alleged.

Juror Dean stated that persons from Rhines’ defense team had come to

-his door and had called him. He told them that the trial was done and

that he had done what he thought was right, and that he did not want to
talk about it. Juror Dean stated he did not want to have to come to
court to testify about the case.

Contrary to Juror B’s characterization of Juror Dean as “a masculine,
self-assured guy who . . . saw things in a very black and white way,”

App. 79
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22,
23.

24.

25.

26,

27.

28.

29.
30.

affiant found him to be a soft-spoken and thoughtful individual who
described performing his duties as a juror in a conscientious manner
and who was sensitive to the opinions and feelings of his fellow jurors
and the magnitude of the decision he and his fellow jurors were tasked
with.

Affiant spoke with Frances Cersosimo on May 4, 2017.

Like other jurors, Cersosimo was aware that Rhines is a homosexual.
She stated this fact was “abstract from the reality of what we were even
basing anything on.”

According to Cersosimo, one juror made a joke that Rhines might enjoy a
life in prison where he would be among so many men. This “stab at
humor” “did not go over well” and everyone agreed that Rhines’ sexual
orientation “was not even a consideration” and had nothing to do with
their verdict. The juror who made the joke said that what he had said
was stupid or dumb or something to that effect and “that was the end of
it.” According to Cersosimo, there were no other comments like that and
Rhines’ sexual orientation was not discussed again.

Cersosimo kept a journal of her jury service. DOCKET 340, Exhibit N.
After each day of proceedings or deliberations in the case, Cersosimo
recorded her thoughts and impressions in her journal. Cersosimo stated
that if she had felt that Rhines’ homosexuality influenced the sentencing
determination in any way, she would have recorded it in her journal.
The court can review DOCKET 340, Exhibit N, to see if her journal
contains any mention of Rhines’ homosexuality influencing the
deliberations.

Cersosimo stated that the jury was instructed against basing its
sentencing determination on bias or prejudice and that the jury followed
that instruction by giving Rhines’ sexual orientation no weight in
consideration of a death sentence. When asked what bearing Cersosimo
believed Rhines’ sexual orientation had on the verdict she said “Not one
iota. Not one iota.”

Cersosimo said she did not observe any juror being pressured in any way
for any reason by any other juror to return a death sentence. Cersosimo
said her own sentencing determination was based on the relevant
evidence and the nature of the crime itself, not Rhines’ sexual
orientation.

When asked her thoughts on the allegation that the jury sentenced
Rhines to death because he is gay, Cersosimo said it “ludicrous.”

Affiant spoke with Robert Corrin on June 6, 2017.

When asked if he felt that he or any of the jurors reached their decision
to impose the death penalty based on any prejudices in regard to Rhines’
sexual orientation, Corrin stated that “No. None of that went on.”
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31.

32.

33.

34,
39.

36.

37.

38.

39.

Corrin said that the jury foreman did a very good job. There was no
friction between the jurors on any matters.

In regard to a person’s sexual orientation, Corrin stated that it did not
matter to him who a person is. He said that every person has the same
rights as everyone else and he went into the trial with an open mind and
the thought that Rhines was innocent. The jury’s verdict, he said, was
based on the evidence presented. Corrin believed that a death sentence
was the only option that seemed fair and right and that Rhines’ actions
warranted the penalty.

Corrin was approached by members of Rhines’ defense team. He was
uncomiortable talking to them and felt that they were “grasping at
straws.” He was concerned that his statements to them would be “taken
the wrong way.”

Affiant spoke with Bennett Blake at his home on June 6, 2017.

Blake stated that people from Rhines’ defense team, one an attorney who
identified himself as an “Assistant Federal Defender” from Philadelphia,
came to his home in October of 2016. They were “rude as hell.” He did
not invite them into his house.

They wanted to know if he now thought that life in prison would be
acceptable., Blake stated that he told them it would as long as Rhines
never got out. Blake stated that he felt Rhines had committed a “horrible
crime™ for just “chump change.”

Blake stated that Rhines’ defense team kept badgering him about
homosexuality. Like Cersosimo, Blake recalled a comment to the effect
that Rhines might like life in the penitentiary among other men. Blake
felt the comment was made as “somewhat of a tension release.” Blake
said that the foreman and everyone else on the jury agreed that Rhines
was not on trial for being homosexual. The comment was just “a one
moment thing” which “was never referred to again,”

Blake said that, though he believed that some religious jurors
disapproved of homosexuality, no juror attempted to influence his
decision to vote for the death penalty based on any prejudices. Blake
said “everything was done very professionally.”

Blake had no recollection of anyone referring to Rhines as an “SOB
queer.” Blake said there was no friction between the jurors. He said
everyone was uncomfortable with making a life and death decision.

When asked if he believed the decision to impose a death sentence was
reached based on Rhines’ race, ethnicity or sexual orientation, Blake said
that it was not. Blake said he had a difficult time distinguishing what
was said during the guilt phase deliberations from what was said in the
penalty phase deliberations.
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40.

41.
42.

43.

44,

45.

46.

47.

When asked if he felt he was influenced to impose a death sentence
based on Rhines’ homosexuality, Blake answered “No sir.” Blake stated
that Rhines’ crime of “splitting a kid’s head open with a hunting knife”
for “$200-$300 in change” was “deplorable” to him. He thought the
death penalty was appropriate based on the evidence presented.

Affiant spoke with Judy Shafer/Rohde on June 6, 2017.

Like other jurors, Rohde was contacted by Rhines’ defense team who said
they were trying to find something that would get Rhines out of the death
penalty. They asked if anyone on the jury had referred to Rhines in
pejorative terms such as “faggot” and, if so, if that made her feel
differently about the outcome. Rohde stated that nothing like that
happened. Rohde stated that everything about the deliberations was “all
good and clean.” She said everyone did the job they were supposed to in
a very professional manner.

Rohde remembers some religious jurors having difficulty with imposing a
death sentence. She remembers one such juror waivering on the
decision until she looked at the pictures from the trial and other
evidence, at which time she stated “Yes, he deserves to die.”

Rohde stated that no juror tried to influence her or anyone else to reach
any decision based on race, ethnicity, sexual orientation or religion. She
said everyone was taking the job very seriously and that all the jurors
were “real professional.”

Rohde stated that nothing like “SOB queer” was ever said during
deliberations. When asked if any statements regarding Rhines’ sexual
orientation were made during deliberations she said that “Nothing.
Absolutely nothing.” Rohde said she would have been offended if she
had heard someone talk like that in that situation.

Rohde said the deliberations were “extremely professional.” She said she
was impressed with all the extra care and thought people put into it.
Rohde said the process was very serious. The jury foreman did a good
job and kept everyone on task. Rohde said that neither she nor anyone
else was influenced to hand down a death sentence based on Rhines’
homosexuality.

Rohde said that when Rhines’ defense team talked to her about the
deliberations, they were more “vocal” than affiant and “used a lot of bad
language.” Rohde said she did not typically talk that way, but Rhines’
defense team asked her if anyone referred to Rhines as a “fucking queer”
and things like that. Rohde said there was no talk like that among the
jurors. Rhines’ defense team tried to get her to tell them that some
aspersion about homosexuality may have been made that would have
influenced somebody or the outcome of the deliberations. Rohde said
that she did not think that the jury ever discussed Rhines’ sexual
orientation whatsoever. She had no memory of any “flippant comments”
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being made about homosexuality during the deliberations. Rohde said
Rhines’ sexual orientation did not matter, that it had no bearing on what
happened.

48. Rohde said that she has no personal feelings one way or the other about
homosexuality. Rohde said the jury based its decision in the fact that
Rhines had “brutally killed that kid, and intended to.” She mentioned
that Rhines had even commented on how he could shove a knife through
a person’s head to a certain point to kill them because he was military
trained. Rohde remembered that, at one point, Rhines laughed because
it did not kill the victim right away like Rhines thought it would. She
said it was an awful thing to think about someone doing,

49. On June 6, 2017, affiant made contact with Harry Keeney. Affiant
identified himself, When asked if he had served on the Rhines jury,
Keeney stated he had but that it was a long time ago. Keeney then said
goodbye, and hung up.

20. On October 27, 2017, affiant contacted Dellght McGriff. McGriff stated
that she is not personally comfortable with the death penalty but she
voted in favor of it because Rhines showed no remorse for the murder
whatsoever in his confession and kind of bragged about it on the tapes,

51. When asked if she recalled Rhines’ sexual orientation being brought up
during the deliberations, McGriff said “No.” McGriff said that Rhines’
sexual orientation made no difference as far as she was concerned.
When asked if she felt pressured to hand down a death sentence based
on Rhines’ homosexuality, McGriff said “Oh, absolutely not. No.”

52. McGriff said the deliberations were about the murder itself and that her
"~ decision was based on the facts of the case and the confession tapes.

53. On November 1, 2017, affiant contacted William Brown. Brown said
that Rhines’ sexual orientation had no bearing on his decision to vote in
favor of a death sentence.

54, Affiant made several calls in an effort to contact Jurors Wilma Woodson
and Daryl An('/l‘wbut was unable te

Dated this &_ day of Noye

BYet Specual Agent
South Dakota Division of Criminal Investigation

Subscnbcd to and sworn before me this 02 2 day of November 2017.

ANTO OArg Notary Public
SE& :\Eﬁxfe,, :;, My Commission Expires: fn/ ! / 33
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UNITED STATES DISTRICT COURT

DISTRICT @F $QUTH Di_.f._ -__.,"CTA
BOU } QTR

.
‘CHARLES RUSSELL RHINEs, ¥
.Peﬁztwﬁerg #
W
*
DARIN. YOUH@ Warderi, +
Souih Dakofa. Qt&"te Pemtantimy, ;
Respondent. i
M

SUPPLEMENTAL AFFIDAVIT OF BRETT GARLAND

‘Affisnt, after fivat being sworn upon hisoath, states as fullows:

kY

2

3.

Affiant ts.2 Special Agant for the Bouth Daksta Depastmierit of Criminaf -
Investigation: At the direcfion of the Office:of the Atioriigy Generdl,
affiant atfempted to-gentact all jurors: in the matier of State . Rhiﬂes;.
CR 93-81 (Cir,CL.8,D, 7Y, in order to dotermine if the'senfenice of death
was linpased die to’ homophobic bias: The results of afffant’s
irvestigation are reported in his initial affidaviy, -

Affiant was further tasked to aifempt to reﬂnﬁemwdmars Blake and
Keenéy i regard o spemﬁc; sliegations fn Rhiney’ motion that these
juirers had lied diuring voir-direin response toquestions abowut whether
eitkier Iaanb@red hotiosegeil ‘bias Which -effected theh dﬁlibcration,s a8

_] utors.

On December 7, 2017, affiantand Assistant Attarney General Paiaf 3,
Swedlutid wiade contast with Bennett Blake at his hame: Rather than
chiatactetize theillegations made dgainet Blake, AAG-$wedland provided
Blake & capy: of Rhifies’ siotios forBlike #d.tead for himself. Blake read
out lond sn exeerptfront the top of Page 3 4l the brief (dapy aﬂtached]
alleging fhat “two jurots have gow sfated thder penalty of perfury that
they were not neutral, and thats desive to preverst Mr, Khiites from
serving & Hfe sentenge ‘aronnd ciher men” or enjoying gon_}ugal visits'

. playéd a strong role in thein decisfon. While reading this, Blake stated

did tigt bierlior anti-gay bias that would affect their verdict.” Blake

“Oh: ﬁaally?" After he finished reading; the ellegation, Blake said I know |
wash't e af thet.”

Blaké then read out loud a ,pagsa_ge;-on- Page 7 singling him aut ag
someébné who had sllegedly falsely “fold the courtin woir dire‘that they
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Blake nitmes

resporided that ki did not care il anyone was gay: Blake sajd that
“IRbines’] lifostyle wos hils lifgstyle” .

B tarily besameoffended. He somewhat angrily asled affiant
S you say Erv anti-gay tiosy, s that what you're suying?” Blake was
informed that these were allegations teing made in Rhings brief'and wes
direpted to Page 10 of the biief tor read fusther, '

- Reading the ailegations oni Page 10 of the brief, Blake exclaimed *f did

gt provide flse fformation.” Blake said that the-allegations st the brisf
were ‘ot tiue. Idon't have anti-gay senfiments or anything like fhat.”
Fo the contrary, Blake said that hiy deceasad brother was gay aid that

be had no-adversity io his Brother's lifestyle.

. Blake hegt pevieived the docment siitided “Deslarativn of Kathefine

Ensler” which purports fo: deseribe homaphebie:statements made by -
Blake: or vther Jurors, After reading Ensler'y “Gedlaration;” Blake stated
“Ilon’} care if he’s homesexual or nety” Blake sald that he was ngt.

infiuenced in: his vote for the death penaly by Rbines” homosexniality.

Blake said “I don't-gven see how the sexual orientation of the man came
to play in this case.” )

Blake stated that Rhines “killed 2 guy with pagket. knife: for 50 bueks in

guarters or something like that? Blake said I don't care if he's quecr e
not; it dide’t matter; the cxime was commitied: as far as.Pm coneerngd?”

.. Oni December 7; 2017, affiant niade contsict with Harry Kegney and his -~

wife Jariet at their Home. AAT Bwedlund stated that they needed to ask
some questions about the Rhines case. Janet-spid thet her busbandhas
problems with dementia and that she did nof believe that her husbhand
could tériember miich, Keeney seémed vonfused. thivugh parts ¢f the

- cottveteation. '
10: ARG Swedlund provided Jangt with the same excgrpts from Rhines' brief

11

12.

that had previously besn provided to Blake, Janet said the sflggations-in
thé brief were a “Bitnch of honsense.”

Janet gave the experpts to her husband to read. Keeney stated that he
served on the Rhinesjury. Janetreminded Beeney thak everyone present
knew that already:. After feading the:éxcerpts, AAG Swedltiid asked
Keeney if he had been hotiest when he was asked. diwestichs in voir dire
and Keehey stated “Yoir bet'l was.,” Keeusy stated that he belfeved His
VoiC WS tie,

Jaiet stated that shé did not find ot that Rhihes was gay unkil.Rhines’
attorneys shewet. up «t thelr houise asking qiiestions about it. Janet.
seid shiethen asked Kesngy if homosexuaglity wag éver trgught up and he
sald “Not during the trial. That was hot g fssue.” Janef said that
groups of peopls came to their house and did not really say who they
were representing or the purpose for meeting with them, “They werg
kind of sneaky in their regards, I guess,” Nebody from the siate had
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previoasly visited the Keeriey homme 86 Jatigt could enly have beeri
teferring fo wiembers of Rbings” defense tenimn.,

13. AAG Swedhind asked Keeneyto examing the docuiient dtled
“Declarakioh B Harry Kéeriesy™ dopy attactid hiereto. Jafidy said Keendy
did not wiite the decusient, thist it had glreadybeen prepared when
“they” carne Hsick. ' -

14, Keeney said-that-from what he coiild remembir of Rihines’trial, the juky
was “very fair.” That nobvily hesitated, they diseussed the cdde, and
sverybody sgreed. 100%. Keeney satd that “Nobody said Welt, I don't

khow. . . * '

5. When asked if hesvoted for the death penalfy because Rhines'was
homasexuial, Kéésielt ahewerad that Kié had Goted for the-death peizlty.
When Janet explained to Keetiey that the question asked whether ke
vioted for the-death perialty Wesause Rines i homogestial, Kepndy stated
“No, no, Tio. &; didn’t dothat,”

Dated this ] D" day of Dget

Subsetibed to and swotn beforei te s | 9 day of December 2017

NetaryPublie K
My Comimission Expires: (p--22_

LTI Lo
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

x ok ok
STATE OF SOUTH DAKOTA, ORDER
Plaintiff and Appellee,
#28444

s,

CHARLES RUSSELL RHINES,
Defendant and Appellant.

i i e T N ES

Appellant having served and filed a motion for relief from
the circuit court’s judgment in the above~entitled matter, and
appellee having served and filed a response thereto along with a
motion te file exhibits under seal, and appellant having served and
filed & reply thereto, and Lambda Legal Defense aﬁd Education Fund
having served and filed a motion for leave to file a brief of amicus
curiae, and the Court having considered said motions, responses, and
replies, and being fully advised in the premises, now, therefore, it
is

ORDERED that Appellee’s motion to file exhibits under seal
is granted;

ORDERED that Appellant’s motion for relief from circuilt
court’s judgement is denied. Appellant cites Pena-Rodriguez v.
Colorado, _ U.3. __ , 137 3. Ct., 855, 1%7 L. Ed. 2d 107 (2017,
arguing that the jury improperly considered his sexual orientation in
the penalty phase of his trial. Assuming, but not deciding, that this

appellate Court has original jurisdiction to grant relief from a

circult court’s final judgment under SDCL 15-6-60(b) (6} based on an
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alleged change in conditions, and assuming but not deciding that the
constitutional rule articulated in Pena-Rodriguez is to be
retroactively applied, this Court declines to apply Pena-Rodriguez.
It is this Court’s view that neither Appellant’s legal theory
(stereotypes or animus relating to sexual orientation) nor Appellant’s
threshold factual showing is sufficient to trigger the protections of
Pena-Rodriguez; and it is

ORDERED that Lambda Legal Defense and Education Fund’s
motion for leave to file a brief of amicus curiae is denied as moot.

DATED at Pierre, South Dakota, this 2nd day of January,

2018,
BY THE COQOURT:
.‘\M - ‘rn;_, b | ’N K}ﬁ Jrme .. WO
£ TVe vy Q&w¢ﬁ FodeA YA et
David Gilbertson, Chief Justice
ATTEST; G

/

‘éfE‘Gf/tgg%%ﬁpreme Court
(SEAL)

(Justice Janine M. Kern disqualified.)

PARTICIPATING: Chief Justice David Gilbertson, Justices Steven L. Zinter,
Glen A. Severson and Steven R, Jensen,
SUPREME COURT

STATE OF SOUTH DAKOTA
FILED

STATE OF SOUTH DAKOTA
In the Supreme Court g
I, Shirley A. Jameson-Fergel, Clerk of the Supreme Court of
South Dakota, hereby certify that the within instrument is a true JAN - 2 20!8
and correct copy of the original thereof as the same appears
on record in my 0";1 ceheln wllmtess whereof, | have hereunto set
my};, ixed the seal of said court at Pierre, S. D this » ﬁ

%ﬂ Jf 0 /5

Clerk
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182681’

1 STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

2 COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
3
4 STATE OF SOUTH DAKOTA,
5 Plaintiff,
(] v. JURY TRIAL
7 CHARLES RUSSELL RHINES, 93-81
- 8 Defendant. VOLUME II OF
9
PROCEEDINGS: The following matters were had before the
10 HONORABLE JOHN K. KONENRKAMP, Circuit Judge at
Rapid City, South Dakota, on the 5th day of
11 January, 1993.
12 APPEARANCES: MR. DENNIS GROFF, MR. JAY MILLER, and.
MR. MARK VARGO
13 State's Attorney's Office
Pennington County
14 . Rapid City, South Dakota
15 FOR THE STATE

UPREME COURT
OF SOUTH DAKQOTA

FI'FD

16 .STAl

MR. JOSEPH BUTLER

17
UN 08 1995 Attorney at Law

18 . FO Box 2670

'=€Z%J £ Rapid City, South Dakota and
19

MR. WAYNE GILBERT
20 Attorney at Law
' 3202 West Main Street

21 Rapid City, South Dakota and
22 MR. MICHAEL STONEFIELD

Pennin ublic Defender
23 gton County, Spennington County
24 anqECanUm.couniapld City, South Dakota
25 MAR 8 1993 FOR THE DEFENDANT

ORIGINAL'
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Q
A

defense counsel and based upon the statutes, the
State would challenge for cause the disgualification
because of his current circumstance of being under
the felony conviction and currently on probation.
COURT: Any objection? '

STONEFIELD: No.

COURT: Mr. Miessner, we will excuse you on this
case.

You were previously sworn and you are still under

oath. Defense may inquire.

(Prospective Juror HARRY KEENEY, having previously been

sworn, testified as follows:)

EXAMINATION BY MR. GILBERT:

State your name please?

Harry Keeney.

Mr. Keeney, I'm Wayne Gilbert and along with me here
is Joe Butler and Mike Stonefield. The three of.us
are the defense attorneys for Chariles Rhines. As you
look around the courtroom here, both in front of the
bar and behind it, do you see anyone you recognize or
know?

No, sir.

Mr . Keeney, we have, both sides have had access to
the questionnaire you filled out approximately a

month ago and I notice in that gquestionnaire that you

316
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have seen some newspaper and television accounts of
the events that led up to this case, is that right?
Yes.

Do you subscribe to the Rapid City Journal?

Yes.

Do you watch the local news stations, the three
television stations for the news medium area?

Yes, sir.

Can you tell us from what you have read in the
newspaper and what you have seen on the news what you
have heard about this case before you came to Court?
About the only thing I could say is that the young
gentleman that was killed was an extremely nice young
man, and outside of that, jou know, the place where
he was killed at Dig 'Em Donuts and I recall he was
tied up and knifed in the back of the head, I believe
they said and outside of that I don't know anything
else to speak of that I can recall right offhand.

Do you have any feelings, a philosophy or opinions
about the death penalty?

Well, I would say in some cases it's justified, the .
death penalty in some cases would be Justified in
some individuals.

Based on what you have heard about the case at this

point, do you feel that the death penalty would be

317
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justified if someone were to be convicted of first
degree murder because of the facts and circumstances
as you he;rd them to be?

I haven't heard any facts either way on that, so you
know, I don't know. I guess I haven't formed an
opinion on that to be honest with you because I
haven't heard the facts one way or the other. I just
don't know.

I understand that, and I appreciate that answer. I'm
wondering, based on what you have heard in terms of
you heard news reports that the victim was tied up
and stabbed in the back of the head as you said,
based upon those facts...

GROFF: oObjection, because those are not facts.
GILBERT: Facts —- I'll rephrase it.

GROFF: I want to finish my objection.

COURT: He said he's going to rephrase rather than
getting into that.

Based upon what you have heard, have you at this
point formed any opinion as to whether the death
penalty would be appropriate in this case?

I guess not. I haven't heard enough of it to form an
opinion one way or the other.

Would you say that there are certain types of cases

in which you favor the death penalty?

318
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Yes.

Have you had a chance to think about what types of
cases those are?

I would say anyone that premeditated a murder,
planned it out, I would say definitely would say they
should be put to death. As far as accidents or
something like that I wouldn't say that, but really
premeditated murder would be a cause for me to think
of a person that would deserve that penalty.

Now, let mé take a couple of minutes to tell you
about the process that's involved in a case like
this. Mr. Rhines has been charged with first degrée
murder and we are now selecting a jury that would sit
and decide this case. Now, when a person is charged
with first degree murder and when the prosecutor has
decided to seek the death penalty, thére is a trial
at which the guilt or innocence of the Defendant is
determined. In other words, if you were selected to
sit on the jury you would hear evidence as to whether
or not the crime of first degree murder was committed
and as to whether or not Charles Rhines was the
person who committed the crime. And if you were
satisfied as a jury unanimously, beyond a reasonable
doubt that Mr. Rhines were guilty of first degree

murder then there'd be a second'trial. Now, if on

31¢
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1 “ the other hand, the jury was not satisfied that the

2 case had been proved beyond a reasonable doubt and

3 returned a verdict of not guilty, then it would be

4 over as far as the sentencing and the jury's

5 " involvement and the case would be concerned. Going

6 back to if there is a conviction, if there is a

7 “ _conviction then the same jury would reconvene and

8 hear evidence on what they call aggravating

9 circumstances. The State of South Dakota would be
10 obligated to attempt to prove beyond a reasonable
11 ' doubt that there are one or more aggravating
12 circumstances. And in this case thé Court would
13 1 instruct you in detail about those aggravating
14 circumstances, and if you as a jury were to find
15 beyond a reasonable doubt that one or more of these
16 aggravating circumstances exist, then you could
17 i inpose the death penalty. You would not be obligated
18 to, but you could, and that would be the jury's
19 decision. And I should tell you, if the jury's
20 decision is to impose the death penalty, the déath
21 penalty would be imposed and there is no chance that
22 there'd be a commutation or somebody would step in at

o 23 the last minute. You'd have to assume that it would
24 be carried out if the death penalty were not imposed.
25 In South Dakota life imprisonment aoes not have a
II 320
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possibility of parole, did you know that?

I guess I didn't know.

That is in South Dakota, life imprisonment means just
that. Kﬂowing about this procedure and getting back
to, you said that in a case of planned out
premeditated murder, the death penalty would be
appropriate or would be justified. If at the end of
the first trial you were satisfied béyond a
reasonable doubt that there had been a premeditated
murder, would you go into the second phase of the
trial leaning toward the death penalty?

I would say I'd have to weigh a lot of circumstances
and see what the evidence really was, I mean, you
know. It's hard for me to give you a correct answer
on that, sir, because I would think there'd be a lot
of variations on that and I want to give you an
honest answer, so I at this time I'll be honest with
you, I couldn't give you a goed honest answer becausé
I don't know. It would depend on the evidence and
things that was, you know, presented to me at that
time. Would I need to go in with an open mind, is
that what you are saying?

Yes, that's what I'm getting at.

Well, I guess I'd have to see what the evidence was.

When you say that, do you have in mind the process

321
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that I described, the two stages?

T think -- it's all new to me. Yeah. Like I say,
the differential between the two things isn't real
clear, te ke honest with you.

Well, let me put it this way. If at the end of the
first trial, if you in your mind, and the jury was
unanimous, that Mr. Rhines waa guilty of premeditated
murder, and if at that point, no further evidence was
offered on aggravating circumstances, would you
consider the death penalty at that point?

T would think so. I mean, you know, if everything
pointed that way and -— I would say I would, vyes.

If you were instructed that you had to find beyond a
reasonahle doubt that there was an aggravating
circumstance over and above any evidence that was
presented at stage one of the trial, in other words,
more evidence on an aggravating circumstance, if you
were instructed that you had to find this aggravating
circumstance beyond a reasonable doubt, and no
additional evidence....

GROFF: Objection. May we approach the bench?

(Side bar‘aiscussion was had.)

COURT: I'll sustain the objection to the form of the

question.

If at the close of the first stage of the trial you

322
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concluded beyond a reasonable doubt that Mr. Rhines
was guilty of premeditated_murder, and you were
instructed that there was an additi;nal aggravating
circumstance that had to be found beyond a reasonable
doubt before you could consider the death penalty,
and in that event would you consider the death
penalty, based solely on the premeditated finding
that you had made?

Well, if I was instructed I had to find, been
presented with enough evidence te convince me that it
was premediated, I would say that I would have to be
convinced that there was, like you say...

If vyou were convinced that it was premeditated, would
that be alone encugh in your mind to justify the

death penalty?

Well, if I was instructed at this second trial I had
to be convinced that it was premeditated, I guess I
don't know how to answer you really.

I'll try and simplify it a little. Do you think that
the fact that you would f£ind a murder was
premeditated, that fact in and of itself alone would
cause you to consider imposing the death penalty?

If it was well planned out and premeditated I would
say, ves. If he said he planned it out and

everything else and that was his desire and his aim
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I'd say, yes, and he carried it out.

Do you know the aggravating circumstances that we
have talked about, I haven't identified them for you
as to specifically what they are, but would you be
able to follow the Court's instructions in that
regard as long as you understand them, in other
words, more specifically, if the Court providéd you
with definitions of the éggravating circumstances and
they did not include something like planned out as
you have described it, would you still lean towardé
tﬁe death penalty, even if éhat was not included as
an aggravating circumstance in the Court's
instructions?

I guess I don't see where you are headed there. T
guess, am I correct in saying that you are saying if
the instructions were not towards the premeditated
side and he hadn't planned it out, would I still aim
towards the death penalty and I would say that it
would depend on other circumstances and other
evidence.

And the Court's instructions?

Right.

Have you ever served as a juror before in any other
type of case?

No, sir.
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Had you ever heard the concept of preaumption of
innocence before yesterday?

Well, that was what I thought, everybody in the

United States, that everybody is innocent until

they're proven guilty.

So you heard about it before?

Sure.

As we sit here today, since I have asked you a lot ef
questions about the death penalty and you know that
the State has decided to seek the death penalty, does
that make you think that maybe Mr. Rhines is guilty
since we are so concerned about the death penalty in
this case?

Not necessarily, because 1T dqn't have any idea of the
circumstances. I mean, I guess I'd have tec hear all
the evidence and all the circumstances and make up my
own mind because I don't know anything about Mr.
Rhines or anything involved in the case at all. I
don't have any idea what's going on or what happened
and I'd have to hear everything and weigh everything
out in my own mind and go from there.

If you had to vote right now without hearing any
evidence, if you had to vote right now as to whether
how would you

Mr. Rhines was guilty or not guilty,

vote?
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Right now I don't know anything about it. I mean I
couldn't vote intelligently right now because I don't
know. I want tc know more about it.

Would you expect -~ do you understand that the
defense does not have to offer any evidence of any
kind or nature, that it has no burden of proof or
persuasion, that it can rely on and argue that the
State has not met its burden of proof, that the
defense is not obligated at all to bring any evidence
forward?

I didn't realize that, I guess, no.

Would you expect the defense to bring some evidence
forward in a criminal case?

I would expect they'd try to prove the gentleman was
innocent and what he was charged with and everything
wasn't true.

If the defense didn't try to prove that, would you
take that into account and hold that against the
defense?

Well, I think it would be leaving -- I'd be honest
with you, I think it would be failing.

It would be what?

T would think that the lawyers that he had would be

doing a poor job, to be real honest with you, you

know.
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1 Q And if you thought that, would you take that into
2 consideration and in how you viewed the evidence at
3 the close of the case?
4 A That's a hard question. There's too many
5 circumstances invclved there to answer a gquestion
6 like that as far as T'm concerned. You know, there
7 could be so many variances in there, I couldn't give
8 you an honest answer on it, you know. I hon't know.
9 Q Would you expect Mr. Rhines himself to take the
10 witness stand?
11 A I would say that's up to him and the lawyer as far.
12 as -- you know -— I don't know that much about this
13 system to make a decision on that.
14 Q If Mr. Rhines didn't take the witness stand,. would
15 you think from that fact in and of itself that he
16 must be trying to hide something imﬁortant, nust be
17 guilty or he would have taken the stand?
18 A I wouldn't say that would be necessary, you know. A
19 person -- lot of people handle pressure in different
20 ways. Some pebple can handle pressure and some
21 people can't. There could be a lot of variance there
22 too.
23 Q There is going to be some evidence in this case that
24 Mr. Rhines is a homosexual and one or two of the
25 witnesses that may be called are also homosexuals.
327
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H
i " Do you have any opinions about homosexuals as to
2 whether that's sinful or a wrong lifestyle or course
3 of conduct?
4 A I guess a man . or lady has to live their own lives the
5 way they see fit and the way they are directed and
6 the way they live it is entirely up to them and so,
7 you know, I don't see where that would have any
8 variance on this case as far as I'm concerned.
9 Q Were you ever in the military?
10 A Yes.
11 Q What branch?
12 A Air Force.
13 Q How long?
14 A Four years.
15 Q Were you stationed overseas?
16 A No, sir.
17 I Q So you didn't see any combat duty or anything like
18 1 that?
18 A No, sir.
20 Q How do you feel about president-elect Clinton's plan
21 to allow homosexuals into the armed services?
22 A Well, he's the Commander In chief, you know, and I
23 | guess to be real honest with you, I don't know that
24 much about homosexuals one way or the other. I
17 25 really don't.
3 328
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So you don't have any strong feelings?

No. Like I say, I don't know what they believe or
what they do or how they do it or whatever, I just
don't know.

You have four qhildren?

Yes, sir.

They live in the Rapid City area?

One daughterrdoes.

The others have moved to other parts of the country?
Yes, sir.

You keep in close contact with all four of them?
Yes, sir.

You get together when yocu can on holidays and that
sort of thing?

Yes, sir.

In front of you on the witness stand there is a paper
that has a list of names of people who might be
called as witnesses in this case. Could you take 2
minute and look that over and see if any of the names
are familiar to you. Have ¥You had a chance to look
at that?

Yes, sir. No names that I recognize.

GILBERT: Thank you. I appreciate your honesty in

answering the gquestions.

EXAMINATION BY MR. GROFF:

329
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Mr. Keeney, I have a few questions before you leave.
Mr. Gilbert was asking you questions about evidencé
and things like that and you understand that in a
criminal case the burden is on the State to prove its
case beyond a reasonable doubt?

Yes, sir.

And really the burden is on us to produce all the
evidence to convince you of that and the Defendant

doesn't have to produce any evidence and he can rely

‘on our inability to prove our case; it's his choice

whether or not he wants to testify and if he doesn't
testify that can't be used against him and that's his
right? '
Yes, sir.

Can you follow instructions on all those areas from
the Court, the jury instructions?

Yeah, I can.

In South Dakota here it is not enough to just have a
first degree murder in terms of imposing the death
penalty, not even enough to have a premeditated
murder we have what are called aggravating
circumstances that have to be proven in that second
stage. Do you think you can wait and consider all
the evidence in the second stage, should you decide

Mr. Rhines is guilty of first degree murder; can you

330
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wait until the second stage and consider all the
evidence then and determine whether or not an
aggravating circumstance has been proven bheyond a
reasonable doubt and whether or not, secondly,
whether the death penalty is appropriate? Do you
think you can wait and make that decision then?

I would think so, you know.

Once again, would you follow the Court's instructions
and consider all that evidence?

Yes.

GROFF: That's all I have today. Thank you. Pass

»

for cause.

COURT: All right, Mr. Keeney we will be in touch
with you. If you don't hear from us by next Tuesday
at noon, I would appreciate you calling the Clerk's
Office to check on the status of the case and see if
you are still on the final jury list. And it's very
important now that you are still a prospective juror
here that you not talk to anybody about this case or
allow anyone to talk to you about it or not read or
listen to any media accounts about it. <Can you

promise that you'll do that?

HARRY KEENEY: Yes, sir. I should call in to check if T

need to check in on any other jury duty or does this

take preference?
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THE COURT: This takes preference. Just check in next
Tuesday.- Could I speak with c¢ounsel?
{Side bar discussion was had.)

THE COURT: Mr. Meier, you were previously sworn and you
are still under cath now. Defense may inguire.

(Prospective Juror JACK MEIER, having previously been
sworn, testified as follows:}

EXAMINATION BY MR. GILBERT:

Q State your name so we have a record.

A Jack Meier.

Q Mr. Meier, you filled out a questionnaire a month ago
and we have had a chance to look at it. You finished
high school in Falkton?

Yes.

When did you move to this area?

September, 19872.

Just shortly after you finished high school?

Yeah, two years.

You have lived here ever since?

I lived in Rearney, Nebraska for a while.

Between °'72 and now?

Yeah, for a year.

When was that?

'80, I think.

0 P 0 P OO PO > 0 O >

Since you filled out the questionnaire, have you
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inquire.

MR. GILBERT: Thank you, your Honor.
(Prospective Juror BENNETT BLAKE, having previously been

sworn, testified as follows:)

EXAMINATION BY MR. GILBERT:

State your name please.

Bennatt Blake.

I'm Wayne Gilbert and I'm one of the attorneys for
Charles Rhines and he's sitting at the gahle here
with Mike Stonefield and Joe Butler who are also
representing him. Good morning, smir. You filled out
a questionnaire a month ago and the lawyers for both
sides have had a chance to look at it. You have been
in the Air Force approximately eight yeara?

Yas, sir.

And were you born and raised in Texas?

Yeah.

In the eight years you have been in the Alr Force
where have you been?

Two years in Germany.

And six at Ellaworth?

Yup.

I noticed you obtained an Associate's Degree at a

college in Huntsville, Texaa?

I think -- well, I cannot remenber. I went to a

929
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couple different colleges and I ran track in college
and when my grade point average from a regular
college and junior college —— my major was in

sociology.

Before you went in the Alr Force?
¢

' Yes.

What attracted you to sociology?

. The fact that I liked the study of the behavior of

people and trying to figure out what is inside a
person maybe, stuff like that.

What do you do in the Air Force?

I'm personnel specialist and 1 used to work on the
minuteman missles and I have this missing finger that
happened before I came in the service at a summer job
when I went to school and now I work in the personnel
office out there.

What kind of things do you do?

Separations. We have had a lot of that lately.

With the early-out type? '

Yesn.

You have had a lot of activity and it's in the news
and are you snowed under at work, is that the kind of
thing if you were called upon to sit as a juror in
this case that would effect...

Not at all.

930
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1 Q That wouldn't be a concern being called away from

2 f your work a month or so or four or five weeks?

a A Not a problem.

4 IQ You are also active in the Democratic Party and is

5 there a difference between a Texas Democrat and =

6 South Dakota Democrat?

7 A Texas was a Democratic state and I said, hey, let's

8 go cross the board; let's make it a Democratic Party.
9 Q Were your parents Democrats?
10 j Yes, they were.

11 lQ In front of you theie is a witness list of people who
12 might be called as some of the witnesses in this

13 case. Would you take look at that and see if there
14 are any names you may recogniza?
15 Certainly; one for sure and one maybe.
16 Who is the for sure?
17 A Jerry Hammerquist, he's the Rapid Valley Irrigation
18 Supervisor and Harrold Plooster, ®Y wife is from
19 eastern South Dakota, and I can only assunme that they
20 may be related.

21 Q Let me ask you about Harrold Plooater first. If

22 Harrold Plooster were to testify in this case, would
a3 i there be any reason, based on what you know,. that you
24 would believe...
a5 A No. I wouldn't even know what he looked like. I

|
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just had a passing acquaintance with his son. There
was a Plooster assigned and we might have had lunch
on a chance meeting, and it was a chance meeting that
we started talking one day. But, no...

How about Jerry Hammerquist, would you tend to give
his testimony more or less weight because of any
contacts you have had with him?

Not a bit.

The evidence, there will be some evidence here that
will show that Mr. Rhines is a homosexual, he's gay
and one or two of the witpesses who might be called
in this case are also gay and have had relationship
with Mr. Rhines. EKnowing that, does that cause you
to view Mr. Rhine; diffarenily at all?

Not at all.

Do you happen to have any acquaintances or friemds or .
relatives that are gay?

Not that I know'of.

If you were to find out today that one of your
friends is gay, would it make any difference towards
you as far as your friendship is concerned?

Not really.

How do you feel about the proposal to allow
homosexuals into the armed services?

I feel they have been there for some time.

932
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To make it official wouldn't make any difference to

you?
Not at all.

Would you say you are in favor of that proposal?
Leaning more toward indifference than favorable. I
think if it's a decision of our superiors, well let's
just say you'd have to live with itc.

You have neicr served on a jury before?

No, I haven't.

Have you heard over the years about the présunption
of innocence and the burden of proof and reasonable
doubt?

I have seen snough Perry Mason.

One thing about Perry Mason is also a defense lavwyer
and he always has something to put on as evidence or
does something to show his clients are innocent.
Now, do you understand that the burden of proof and
quilt'heyond a reasonable doubt is actually on the
state at all stages of the case and the burden never
shifts? '

That's correct.

So that the Defendant is not obligated or expected to
put on any evidence of any kind at all; he has three
lawyers and we can decide not to put on a thing and

you can't hold that against Mr. Rhines; do you agree

933
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with that?

Yes, sir. Absolutely.

Have you had a chance, through your studies or over
the years in your life, to give any thought to the
death penalty?

Yes, I have.

Have you come to any opinions or conclusion?

I think it should be a case-by-case basis. I can't
say that it should be arbitrary for every crime.

On the other hand, you are not'opposed to it, so0 it
should never be permitted?

You could say this.

In Scuth Dakota in a criminal case where the State
has decided that they want to ask for the death
penalty, there could be two trials. There is the
trial which the jury is asked to d;termine whether
they think guilt has been proved beyond a reasonable
doubt. Here Mr. Rhines is charged with first degree
murder, so it would be the State's obligation to
prove at the trial that we are now coneerneq with
that he's guilty of first degree murder beyond a
reasonable doubt. If they don't prove firat degree
murder beyond a reasonable doubt, then the jury's
function as far as Mr. Rhines in further proceedings

is concerned is over. If they do prove guilt beyond

934
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a reasonable doubt, then the jury is asked to
consider whether there are certain aggravating
circumstances that the Judge will instruct you about
and define for you, and 1f the jury in this second
part of the trial finds beyond a reasonable doubt
that one or more of theﬁe aggravating circumstances
are present, then the jury considers whether to
impose a death sentence. And we hear in the news
about how people are sentenced to death and it goes
on for years and years and there are appeals and
commutations, but the ;act is, the death penalty in
South Dakota is carried out. So this ias not a thing
that the jury could be thinking, if we sentence him
to death, something else will happen; And the jury
is not required to sentence him to death, even if
they find an aggravating circumstance. If the jury
finds an aggravating circustance but concludes the
death penalty is not appropriate, then there is 1ife
imprisonment. In South Dakota that ﬁeans life
without possibility of parole. If Mr. Rhines was
sentenced to life, he'd never get out and if the jury
finds that there are not aggravating circumstances
proved beyond a reasonable doubt, then it would be a

life imprisonment situation instead of the death

penalty. Now, Bince you have had a chance to think

935
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about the death penalty over the years, do you think
that there are any types of cases that come to mind
where it is appropriate?

Yes.

What comes to mind?

Well, if it's indeed a heinous, let's say & crime
that goes beyond —- I don't know what we'd consider
normal, maybe a normal, something that society is
more in tune with, something that's so bizarre and
outlandish or something that basically that the jury
warrants that the death penalty be inposed.

It may be that if the jury ahould get to the second
phase after the trial and you listen to the Court
define and list these aggravating circumstances, it
may be that some of the aggravating circumstances
would be as bad as what you just described. It
wouldn't necessarily have to be a bizzare type of
thing or something that 1s just horrible or something
that's hard to describe; would you be able to follow
the Court's instructions and give saerious
consideration to an aggravating circumstance that
maybe doesn't rise to this horrible...

I guess we would have to wait and see what is

presented there.

After you had seen what is presented, would you be

926
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able to follow the Court's instructions?

1

< A Yes.

3 As)long as you understood them you'd be able to

4 follow them?

5 A Yes.

6 I try to make -- I just interrupted you.

7 Heck, no, don't worry about it. I finished. I Just
8 wanted to say, yYes, I could make a decision if so

9 instructed.

10 1Q And you'd be able to give serious considération both
11 to the deaph penalty and the aqqrﬁvating

12 circumstances that you would be instructed adbout as
13 well as going the other way and 1ife without parole?
14 A Once the evidance is presented.

15 Have you got an idea in your mind right now as you
16 think would be the worse sentence to give a personm,
17 death or life without parocle?

18 A In my opinion the worst sentence would be life

19 without parole.

20 Q Do you hold that view so strongly that you think an
21 execution might be doing a Defendant a favor?

22 A Not necessarily. It depends on the circumstances,
23 you know.

24 ”Q And maybe in your mind if you somehow hypothetically
25 were in a situation you might even want to be

“ T _ 937
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executed instead of doing life without parolae?

Pousibly.

' Have you heard anything about this case?

Initially sone standard stuff, but it jusat went by
the wayside. We had a lot of work come up in the
office and worked a lot of nights and I didn’'t keep
up with it in the last few months and to be honest it
was a surprise to get called in, a real surprise.

When you got called in, did the nanme Charles Rhines

mean anything to you at all?

Yeah, it did.

What do you recall hearing about Mr. Rhines before
you were called here for jury duty?

The stuff that was in the news and stuff like that,
bringing him in from wasﬁington State back to be
Rapid City. I figured there'd be a trial at some
point, but as far as the specifics of it, no.

Any othar more specifics or more détailed things you
can recall as us sit here today?

No, just standard stuff. Again, I remember it when
the night back in March it happened because I had to
drive to Colorado, and other than that Jjust went into

kind of a blur.

How about since Monday, have you heard anything or

read anything?

938
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A I followed the Judge's instructions when the local
pews came on, and I went in the other room and I
noticed that the n-wspnﬁer really cut down in today's
paper vhatrthey had about it and I don't think there
was anything at all. I was more interested in the
sport's page to be honest with you.

Q Because of anything that you might have read or heard
or discussed with friends or family people at work,
do ybu come here today with any ideas one way or the
other whether Mr. Rhines is guilty or not guilty of
this offense?

A Not at all.

MR. GILBERT: Thank you. That's all the questions I have

EXAMINATION ﬁY MR. GROFF:

Q Mr. Bennett, I'm the State's Attorney?

A Good morning, sir.

Q It's going to ba my job during the next couple of
weeks to argue the case. I want to ask you just a
few questions. I was intereste& in your sociology
degree., Baefore you pursued that sociology degree,

did you think that was what you were going to go

into?

A I went there with general studies in mind.

I think what you told me, were you interested in the

behavior of people and why they do things?

939
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Yeah, basically, really intereated in maybe like more
of the co-dependent -~ you see a lot of that and my
wife has a degree in sociology and we can get into
some heated conversations.

Co-dependency is a very interesting concept, very
interesting. I want to talk to you a little bit

about the military, and you have been in the military

for esight yearas?

Just went over eight in November.

Military as you were talking before has & lot of
rules?

Absolutely.

one of the things you get used to doing is following
the rules?

Without a doubt.

Maybe that's something that ties us in with the Court
and the Court has the rules which we call
instructions and I think Mr. Gilbert cleared this
with you that no matter what circumstances you
thought might be circumstances which would jusatify
the imposition of the death penalty, you would follow
the Court's instructions as to what the aggravating
circumstances are in South Dakota, is that right?

Yes, sir.

As I understand you were down in Texas for how long?
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I was born there in '60. I have been in the service
24 years.
Twenty-four years?

Yeah.

Recalling when you were down in Texas, do you recall
hearing about death cases?

Yes.

That's not something unusual for you?

No, sir.

Before I go any further,'I need to ask you ahput
visualizing yourself on the jury, but firast, could
you be a little more specific? You were telling Mr.
Gilbert about matters that canme up in your mind which
you thought could justify imposing the death penalty.
I think you used the word heinous?

Well, I believe that first of all I have to look at
maybe, was it a spontaneocus type of thing or
premeditated type of thing or what would influence
me.

When it comes to premeditatiomn, can you follow the

Court's instructions, what that means under South

Dakota law?

Well, I can interpret it in my way. I'm not sure

what South Dakota law says, but yeah, I could.

You were explaining, I'm sorry?
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Again, this is an individual decision that I feel,
you know, and together it will come together, if it
warranted it by the evidence that we will see, I
guess, yeah; just breaking it down.

what you are saying is 1f the evidence warranted
imposing death on this Defendant, Mr. Rhines, you
could visualize yourself Qoing that?

Yes.

GROFY¥: That's all I have. Pass for cause.

COURT: All right, sir, you remain a prospective
juror on this case and we 211 be in touch with you
when we need you to come back, and if you make the
final jury panel. In the meantinme, it is very
important that you continue not to watch, read or
1isten to any media accounts concerning this case and
that you not discuss this case with anyone or allow
anyone to discuss it with you or in your presence.

Can you promise me you'll not do these thinga?

BENNETT BLAKE: Certainly.

THE

COURT: If you have not heaid from us by Tuesday at
noon, I'd ask that you call the Clerk's Office to
check in and make sure that we are able to reach you.
Thank you, very much. Let's take a ten minute

recesy.

(Recess was taken 9:25 to 9:40.)
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THE COURT: Defense may exercise. Record will show that
the defense has exercised its tenth peremptory and
the Clerk will summon another juror.

Good morning, Mr. Blair. You were previously sworn
in and you remain under oath now?

WILLIAM BLAIR: Yes.

THE COURT: Defense may inquire. '

{Prospective Juror, WILLIAM BLAIR, having previously been
sworn, testified as follows:)

EXAIMINATION BY MR. GILBERT:

Q For the racord state yéur name DPlease.

A William Blair.

Q Mr. Blair, I'm Wayne Gilbert, and I'm one of the

lawyers for Charles Rhines and he is the man seated

at the middle of the table, and the other lawyers are

Mike Stonefield and Joe Butler and the three of us |

represent Mr. Rhines. The questionnaire you filled

ocut a month age we've had copies of that and have had

a chance to look at it and you have not served on

jury duty before?

No, I never have.

Have you ever been called at all?

No.
Some of the guestions that you will be asked by both

sides this morning are probing and may seem kind of
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