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QUESTION(S) PRESENTED

Did the testimony of a government agent, having not been ten-
dered as an expert witness after interpreting and explaining
events that he DID NOT observe, be potentially or likely to be
seen by the jurors in a criminal trial as substantial to prove
"beyond a reasonable doubt" a persons guilt because other dir-
ect evidence of involvement was unavailable to' them and gre-
~atly influenced their decision?

Did the government agent's testimony severely prejudice the
defendant's substantial rights and caused reversible error?
Did the District Court err in allowing untendered expért

testimony that was used to establish guilt?

II.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at v ; or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished. ‘

The opinion of the United States district court appears at Appendix ____ to
the petition and is

[ ] reported at ' ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at o,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. - _

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ~; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

~N



JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my-case
was December 11, 2017 '

[X] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a Writ of certiorari was granted
to and including (date) on (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED



STATEMENT OF THE CASE

A jury convicted Jack Gossett of Conspiracy to Distribute
and to Possess with Intent to Distribute Methamphetamine 21 U.S.C.

§ 846, 21 U.S.C. §-841 (a) (1) and (b) (1)(B) on July 25, 2016.

The District Court imposed a_sentence of three hundred (300)

months imprisonment, thrée (3) yQars supervised release, and a one
hundred dollars ($100) special aésessment.

This Petition follows his prosecution in The United States
District Court For The Northern District Of Texaé, Fort Worth |
Division and his Appeal to The Uﬁited States Court Of Appeals For
The Fifth'Circuit. Hié prdsecution was based on the submiséionv
of thdusands of text messages retrieved by the.DEA during itS invf
estigation of a North-Texés_based drug ring led by Chad Everett
Clifton.‘TBe nétwork diétributed methamphetamine through interm-
ediaries Chris Nicholson, Aﬁber Shaw, and others;v The goverﬁ-
ment alleged that Jack Gossett received distributable amounts of
methémphetaminévthrougﬁlthis network, and served as an énfdrcer
and debt collectqr. :

Jack Gossett argues that in his triél, the'District Court

violated Rule 701 of the Federal Rules of Evidence when it perm-

ittéd the DEA's case égent to testify ébout”his understaﬁding of
coded drug trade language, drug notes, and user versus distribut-
able drug amounts. The agent offered opinion testimony as a wit-
"ness having participated as an investigator on the case. DEA case

agent Crum was the key witness against Jack Gossett at trial.



The government did not attempt to qualify Agent Crum as an

expert witness under Rule 702 of the Federal Rules Of Evidence.

Instead, he offéfed 6pinion testimony. Agent Crum testifiedfthat
.he hadttweﬁty (20) plus years of law enforcement experiénce at the
time of this trial. Agent Crum testified tﬁat he‘was the super-
visér of the DEA agénts conducting the investigatidn. ‘In this cap-
~acity, he perforﬁed pHysical shrveillance, and proVidéd repofts"
fo the United StatestttorneY's Office. Agent Crum also festified 
- .that hé'had participated in the prosécution of over one hundred
(iOO) drug_cohspiracieé as Well‘as over a thousand (1000) drug re-
lated methamphetamihe interrogafiohs. The governmént 6ffered Agent
CrUm's>tés£imonyrto clarify tHe‘context of the evidence used at
‘Gossettfsitriéi and to try to explain how he tﬁought this drug
distribution'netWork‘opérated. He also explained the differénéesﬁ'
between distribution amo@nts and peréonél‘use_amounts_df metham-
phetamine. | | |

| He also testified'én Scientific, Technical and: other Speci-
aliied knowledge including but not limited to coded drug term-
inolqu, pricing,-énd cellulér'telephone'data download ihterpre—.~
téti'on._ | | |

On December 11, 2017, The United States Coﬁrt Of Appeals For

The'Fifth,Circuit Affirmed Gossett's conviction after cdncluding
that fhe evideﬁce éupported his.involvemenf with a group of tra;
ders and sellers of mefhamphetamine, "particularly helping drug
traffickeré get paid." This brings us to the filing of this

" Petition.



REASONS FOR GRANTING THE PETITION

“For many years, the criminal conspiracy laws haVe been the
subject of great cdntroversy; As early as 1843, a Pennsylvania
judge commented,”The law of conspiracy is certainly in é very un;
settled state. The decisions have gone'in no distinctivé_princiF
plé; nor are they always consistent." |

' In this criminal case fhe evidence fails to. support a cons-
pifaéy édﬁ&iétiéﬁ'féf ég§sé££. Ciea:ly, the testimony‘presentéd
: by'Aggnt Crum 1is insufficient to establish guilt and shoﬁld have
been ruled inadmissable by'THe-Distfict Coﬁrt whenlptésented; Most
- District Céurts héve'been weighing aﬁd balénping (walking“a,fine
"line) when it COmesvto fhe aamittancevof evidence_uhdef;Féderél

Rules of Evidence 701 & 702. Somevcourts have reverséd‘gonvicé

‘tions, . In Grinage, F.3d at 390, The Seéond Circuit reversed the

conVictibn on the basis thatva federal agent was permitted to tes-

_tify.about the meaning of wiretapped phone calls. In Garcia, Fed-

eral 3d at 413, The Second Circuit ruled that a DEA agent may nbt

testify, either as an expert, or as a matter of his lay Opinion;
about the defendant's role in the conspiracy based on the totakity
‘ .

§ . . . .
of his experience. When an agent testifies as a matter of lay op-

inion, the opinion must be based on his personal observations."

in Johnson, F.3d at-617, The govefnment offered the testimony of

a DEA'agént.to "interpret'" and "explain" the‘meaning of wiretapped
phone calls. The agent was néver tendered as an expert. The test-
imoﬁy was not properly admitted as opinion testimény under Rule 701,

because the agent did not observe the events about which he was

6.



testifying. Even if he had been tendered as an expert,.the gov-
ernment did not offer any evidence explaining the agent's ”meth—
odology or gu1d1ng pr1n01ples that would enable him to decode the
w1retapped phone calls in the case."

In this trial, Agent Crum prov1ded two forms of oplnlon tes-
timomy "interpreting' text messages and other. interactions betw—t
een the alleged cofconsplrators fhat he had observed'durlng the DEA’
inVeStigatiop;band expertvfestimohy on the 1nterpretat10n of -
words and phrases used by drug traffickers." All of Agent Crum's
1ncluded testimony 1nterpret1ng text‘message conversations bet-
 ‘ween Gossett and others was-foered_as Lay opinion testlmony.'
These.recerred text messageé between Gossett and others invoived
Vagﬁe language:and.ambiguous'conduct but nevef.expliéitiy ref~f
erred to methémphetamine or_anyrofher~illegal'suBStances; .The;
mésségeé élso neVer-éétablished that Gosseft feceivedjor was re-
‘fceiving‘methamphetémine ffbm any.soﬁrce whatsoever:
| Agent Crum testified éffer being asked by the prosecutor‘whét

" he believed or understood Gossett to be doing that he was possess-

ing, buying‘and selling methamphetamine. In Miller, /738 F.3d at37§;
the FBI agents and détective similarly ;Iaimed to have baséd their
Lay.opinion oh fheir_"knowledge of fhe_overali invéstigation.”
Neither ex?ianation was fulea to be sufficient under Rﬁle 7011 As
the prosecutor and agent offered esseﬁtfally the same objective
basis for the agent's Lay bpinions, here as in Gossett, the requ-
irements of FRE 701 were not met.

Instead, when asked whether he had an opinion regarding the



meaning of certain conversations and interactions based on his
review of the specified evidence, the FBI agent stated his inter-

pretation. Hampton, 718 F.3d at 981. Nowhere did the agent est-

ablish_that'the evidence referenced in the prosecutor's question
was a factual basis for his Lay opinioh'testimony, let alone a com-
plete-and accurate statenent of the basis on which he relied. Nor
"~ could the prosecutlon s questlons :akone. necessarlly establlsh the.
‘baSIS for- the agent's:Lay - opinion. *Qn- this record onlyfthe'FBI
- Had personal krnowledge:r of- ‘what perceptlons and reasoning he relied -
~on in formulatlng hls Lay oplnlon,_only he was able to prov1de the
sufflclent factual foundatlon necessary _to ‘admit Lay oplnlon
evidence rationally based on his perception' the objectivevbases
tor his opinion, not the attorney directing thevexamination.

Hampton, 718 F.3d at 981.

The 1nter related requ1rements of FRE 70l(a),:701(b)‘have not

been close to. belng met in thls case. Courts have applied the = .
pr1nc1ples and methods of these Rules of Ev1dence to the facts of
each case and their circgmstances but while doing this-they must

consider the reasonable'understandihg of an average juror -and the
weight.placed on the testimonies these individuals must navigate

through in order to_obtain a fair and just outcoﬁe to the pro-

‘ceedings they have been privileged to serve. In Cruz, 363 F.3d 187,

The Second Circuit ruled that The District Court erred when they
erroneously admitted the expert testimony of a special agent from
the DEA. The Court concluded that, "even if we were to take into

account the improperly admitted testimony, the government failed



to introduce sufficient evidence such that a reasonable triér of
il
fact could find Cruz guilty beyond a reasonable doubt. The same

applies to this case that is before this Honorable Court.



CONCLUSION -

The petition for a ert of certiorari should be g_ranted. -

10.



