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Tables 1 and 2 below set forth the results of applying to Maryland’s 2011 congressional
redistricting plan the same methodology that Dr. McDonald endorsed in the Texas case of Perez
v. Perry. Table 1 calculates the average share of the “two-party” vote for statewide elections for
each of the districts in the 2011 congressional plan from 2012 to 2016.!" Table 2 examines the
relationship between Republican votes and seats for the Maryland plan and compares these results
to the results found for Texas by Dr. McDonald.

The results reported in Table 2 indicate that, in contrast to Dr. McDonald’s Texas findings,
the 2011 Maryland congressional redistricting plan is highly responsive to a hypothetical
Republican majority. If Republicans were to achieve a bare majority of 51 percent of the vote,
according to Dr. McDonald’s methodology they would win 63 percent of the seats. If they won a
54 percent vote majority, Republicans would win 75 percent of the seats. In 2010, Democrats won
75 percent of the seats in Maryland’s congressional delegation, but they did so with a majority
vote of 64.3 percent across districts, more than 10 percentage points above the 54 percent that
Republicans would have needed statewide to win that same percentage of seats. At 54 percent of
the vote, under Maryland’s 2011 congressional redistricting plan, Republicans would win all six
of the districts that are not majority-African American voting rights districts (CD4 and CD7). By
contrast, if Democrats won 54 percent of the Texas vote they would win only 49 percent of seats
under the state’s adopted congressional plan, 33 percent under its adopted state senate plan, and
41 percent under its adopted state house plan. Thus, under Maryland’s congressional plan,
Democrats are generally at a statewide disadvantage in converting their votes to congressional
house seats, unlike the Republicans in Texas who established an anti-majoritarian statewide
advantage.

1 The Maryland State Board of Elections reports only election night results (e.g., the votes cast on Election Day) by
precinct and congressional district. Through a special tabulation from the Board of Elections I also obtained the early
votes cast by congressional district. Only the relatively small number of absentee votes and provisional votes (fewer
than 10 percent of votes cast) are not available by congressional district.

6



Case 1:13-cv-03233-JKB Document 177-48 Filed 05/31/17 Page 11 of 82

TABLE 1
REPUBLICAN PERCENTAGE OF TWO-PARTY VOTE, STATEWIDE
ELECTIONS, AGGREGATED TO DISTRICTS IN THE 2011 ADOPTED

CONGRESSIONAL PLAN
CD | 2012 2012 2014 2014 2014 2016 2016 Mean
President | US Governor | Comptr. | Attorney | President | US All

Senate General Senate | Elections
1 62.2 56.5 78.6 53.4 66.0 65.8 64.9 63.9
2 36.1 28.2 55.9 343 41.1 38.3 37.9 38.8
3 38.3 313 54.7 36.3 41.8 34.7 36.7 39.1
4 21.3 19.0 34.0 25.6 28.2 20.6 22.2 24.4
5 33.1 28.5 46.2 37.3 38.9 33.8 33.8 35.9
6 44.6 42.4 58.4 47.1 50.6 43.8 42.5 47.1
7 23.0 20.3 37.2 24.6 28.7 21.7 25.2 25.8
8 37.6 33.7 48.9 37.8 40.5 334 34.5 38.1
37.0 32.5 51.7 37.0 42.0 36.5 37.2 39.1
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TABLE 2
VOTES TO SEATS RATIOS 50% TO 55% FROM MINORITY PARTY IN

LEGISLATURE MARYLAND 2011 CONGRESSIONAL PLAN COMPARED TO
PLANS ANALYZED BY DR. MCDONALD IN TEXAS

Minority Party | 38% 32% 33% 38%
50%

Minority Party | 63% 32% 33% 38%
51%

Minority Party | 63% 39% 33% 38%
52%

Minority Party | 63% 40% 33% 40%
53%

Minority Party | 75% 49% 33% 41%
54%

Minority Party | 75% 50% 40% 42%
55%

Source: Table 1, McDonald, Perez Report.
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2. Efficiency Gap Analysis Shows That the Maryland’s 2011
Congressional Plan Favors Republicans

The analysis of the so-called “efficiency gap” is a methodology for detecting a partisan
gerrymander developed by Nicholas Stephanopoulos, Professor at the University of Chicago Law
School, and Eric McGhee, Research Fellow at the Public Policy Institute of California. It is
explained and illustrated in their 2015 article in the University of Chicago Law Review, cited in
plaintiffs’ complaint and referenced above. As explained by the authors, their efficiency-gap
measure accounts for both the packing and cracking of voters in any redistricting plan: “The
efficiency gap,” they write, “essentially aggregates all of a district plan’s cracking and packing
into a single tidy number.”!? The district court in the Wisconsin gerrymandering litigation relied
heavily on their efficiency gap measure in denying defendants’ motion for summary judgment in
a case alleging that the plan for State Assembly districts represented a partisan gerrymander that
unfairly disadvantaged Democrats. '3

The efficiency gap, Stephanopoulos and McGhee indicate, “represents the difference
between the parties’ respective wasted votes in an election.”'* They define a wasted vote as a vote
that “is cast (1) for a losing candidate, or (2) for a winning candidate but in excess of what she
needed to prevail.”!'> Wasted votes for a losing candidate, they state, are “a result of the time-
honored gerrymandering technique of ‘cracking.’”!® Wasted votes in excess of electoral majorities
result from “the equally age-old mechanism of ‘packing.’”!”

The efficiency gap is relatively simple to compute:

1) Sum for each party the number of votes cast for losing candidates in each district.

2) Sum for each party the number of votes cast for winning candidates in excess of 50%.

3) Add together these two sums to obtain the total number of wasted votes for each party.

4) Subtract the total number of wasted votes for the party controlling the redistricting from the
total number of wasted votes for the second party.

5) A positive result indicates that the plan disadvantages the second party, e.g., that it has more
wasted votes. A negative result indicates that the plan disadvantages the redistricting party,
1.€., that it has more wasted votes.

6) Divide the result by the total number of votes cast to obtain the net percentage of wasted
votes for the disadvantaged party.

7) This final percentage measure represents the efficiency gap.

Table 3 applies the efficiency gap analysis to Maryland’s 2011 plan using the 2012 general
election results. This first post-redistricting election is the most critical election in assessing any
redistricting plan, for at least two important reasons. First, this election establishes the
congressional incumbencies for subsequent elections. It is well established that incumbents have

12 Stephanopoulos & McGhee at 833.

13 Whitford v. Nichol, 180 F. Supp. 3d 583 (W.D.Wis. 2016).
14 Stephanopoulos & McGhee at 834.

15 Ibid.

16 1d.

71d.
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a significant electoral advantage over challengers. As plaintiffs’ expert Dr. McDonald has noted,
“Much electoral competition scholarship focuses on the advantages of incumbents in election to
the House of Representatives.”'® Second, circumstances change over time, including demographic
and political changes, making outcomes in later elections more difficult to predict at the time of
the redistricting. Political scientist Nicholas R. Seabrook explains: “A number of factors can
combine to dramatically alter the underlying distribution of voters that had formed the basis of a
gerrymander.” He cites “generational replacement,” electoral realignments, “national electoral
swings and turnout variations,” changes “between presidential elections and midterm years,” and
“residential mobility.” Thus, “All else being equal, the effectiveness of a partisan gerrymander is
expected to decline as the alignment of voters moves further away from that on which the
redistricting plan was based.”"

The results reported in Table 3 indicate that for the 2012 congressional elections in
Maryland, the Democrats had 222,259 more wasted votes than Republicans. As also indicated in
Table 3, this result translates into an efficiency gap of 8.0 percent disfavoring Democrats. In sharp
contrast, in Wisconsin, the court cited a report by plaintiffs’ expert finding that the Republicans
controlling the State Assembly redistricting had created a plan with a 13 percent efficiency gap
favoring Republicans.®® 1 am not suggesting that the Democrats in 2011 deliberately
gerrymandered congressional districts to produce more Democratic wasted votes, but rather that
this is a consequence of other factors, such as the natural distribution of partisans in the state and
the creation of two voting rights districts. These districts -- CD4 and C7 -- are overwhelmingly
packed with Democrats, with the winning Democrat in 2012 garnering about 79 percent of the
vote in each district.?! The large efficiency gap in favor of Republicans in Maryland is consistent
with Stephanopoulos and McGhee’s conclusion; Maryland is not identified as a partisan
gerrymander under their applicable threshold test.?

18 Michael P. McDonald and John Samples, “The Marketplace of Democracy: Normative and Empirical Issues,” in
The Marketplace of Democracy: Electoral Competition and American Politics 13 (McDonald and Samples, eds.,
2006).

19 Nicholas R. Seabrook, Constraints on Partisan Gerrymandering in U.S. Politics 62 (2017).

20 Whitford v. Nichol, 180 F. Supp. 3d at 590. In the Wisconsin case, one plaintiffs” expert found that the efficiency
gap favoring Republicans was 13%. Another plaintiffs’ expert, using a more elaborate district-by-district analysis,
found that the overall efficiency gap favoring Republicans was 12%. Ibid.

21 Maryland State Board of Elections, 2012 General Election,
http://www.elections.state.md.us/elections/2012/results/general/gen_results 2012 4 008X.html.

22 Stephanopoulos & McGhee at 890.
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TABLE 3
EFFICIENCY GAP REPUBLICANS VS. DEMOCRATS 2012 CONGRESSIONAL
ELECTIONS MARYLAND
Total Votes “Wasted” Democratic | “Wasted” Republican Difference in
Votes Votes “Wasted Votes”
2,482,687 985,261 763,002 -222,259
Democrats
Disadvantaged
Efficiency Gap* 222.259/2,482,687 = 8.0% Disadvantaging Democrats
* Difference in “Wasted” Votes Divided by Total Votes. Party With More “Wasted” Votes is
Disadvantaged. See, Nicholas O. Stephanopoulos & Eric M. McGhee, “Partisan
Gerrymandering and the Efficiency Gap,” Chicago Law Review, 81 (2015), pp. 831-900.

V. THE MORRISON REPORT IS FUNDAMENTALLY FLAWED BY
CONFIRMATION BIAS

Dr. Morrison has produced a result-driven report that exhibits the flaw of confirmation
bias, defined as the marshalling of evidence to support a pre-conceived conclusion rather than the
conducting of an open-ended inquiry with no fixed outcome. As explained by Raymond S.
Nickerson in his article in the Review of General Psychology, confirmation bias occurs when “one
selectively gathers, or gives undue weight to, evidence that supports one's position while
neglecting to gather, or discounting, evidence that would tell against it.”?* He further elaborates
that, “People may treat evidence in a biased way when they are motivated by the desire to defend
beliefs that they wish to maintain.”?*

The confirmation bias of the Morrison Report is evident in the contradictory ways in which
Dr. Morrison approaches analysis of communities of interest in his declaration in Fletcher v.
Lamone as compared to the report for this litigation. It is also evident in his failure to frame his
intent inquiry in an open-ended form by assessing whether the evidence supports or refutes the
intention of legislators to burden Republicans. Rather, he considers whether he can muster
evidence in support of plaintiffs’ pre-set claim of intentional discrimination.

As Dr. Morrison puts it, “I have also been asked to determine whether there is objective
demographic evidence supporting the conclusion that the Maryland General Assembly specifically
intended to burden the representational rights of Maryland Republicans because of how they had
voted in the past and the political party with which they had affiliated.”?

23 Raymond S. Nickerson, “Confirmation Bias: A Ubiquitous Phenomenon in Many Guises,” 2 Review of General
Psychology 175-176 (1998).

24 Ibid.

25 Morrison Report at 4 (emphasis added).
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Dr. Morrison’s claim that legislative intent can be inferred from “objective demographic
evidence” is also illustrative of confirmation bias. No evidence, whether demographic or
otherwise, simply leaps out and speaks for itself. Evidence must be culled, selected, and
interpreted, especially as it relates to a complex causal question such as the intent of a legislative
body. In addition, Morrison’s report is not limited to demographic material, but also attempts to
provide a historical analysis of the redistricting process in Maryland primarily based on non-
demographic, documentary evidence.

It is also telling that in pursuing this historical inquiry to assess intent, Morrison goes well
beyond his role as a demographer. In his statement of qualifications Dr. Morrison cites no
expertise, training or publications related to the historical analysis of intent: “My principal
expertise centers on applications of demographic analysis in tracking socioeconomic trends and
envisioning their consequences for public policy. In particular, I specialize in performing
demographic analysis pertaining to the effects of Congressional and other redistricting plans.”
At least one court has previously cited Dr. Morrison for attempting to provide analyses and
opinions beyond his demographic expertise.>’

VI. DR. MORRISON’S DECLARATION IN FLETCHER V. LAMONE
REFUTES HIS REPORT IN THIS LITIGATION.

Only Dr. Morrison’s report addresses the key question of whether the 2011 congressional
redistricting plan establishes a community of interest in CD6. Dr. Morrison concludes that the
2011 Congressional Plan “dismembered existing communities of interest” by “switch[ing] out”
“small-town native-born Marylanders and replac[ing] them with outsiders.”?® But Dr. Morrison’s
2011 declaration submitted on behalf on plaintiffs’ in Fletcher v. Lamone, effectively proves, by
the very criteria he deems sufficient, that adopted CD6 represents a community of interest. In his
Fletcher declaration, Dr. Morrison opines that CD5 in plaintiffs’ alternative plan represents a
community of interest. As the enclosed map indicates, this district runs nearly the length of the
state from Charles County in southern Maryland to Baltimore County in the north (see map below).
He reaches this conclusion solely on the basis of alleged commuter flows along this long stretch
of Maryland territory:

“The counties between Baltimore and Washington D.C. comprise a regional
corridor that is functionally integrated by regionwide transportation linkages
facilitating extensive daily flows of commuting. The commuters between suburban
residences and workplaces throughout this regional corridor constitute a natural
community of interest defined by the common needs and the shared concerns of
workers who reside within the vast commuter shed between Baltimore and

26 Morrison Report at 1.

27 Milwaukee Branch of NAACP v. Walker, 851 N.W.2d 262, 291 (2014) (holding circuit court did not err in finding
that Dr. Morrison “did not ‘possess sufficient training or experience to prepare or to offer reliable expert testimony
as to election procedures generally nor, specifically the proportion of persons eligible to vote in Wisconsin who lack
a Photo ID required by Act 23.””).

28 Morrison Report at 9, 75.
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Washington D.C. Plaintiffs’ Proposed Congressional District # 5 encompasses this
natural community of shared interest.” *°

In reaching an opposite conclusion regarding CD6 in Maryland’s 2011 redistricting plan,
Dr. Morrison does not analyze or even cite any of the factors that he examined in his Fletcher v.
Lamone declaration. Conversely, in his Fletcher declaration regarding CDS5, Dr. Morrison does
not reference the cultural or educational institutions, media markets, newspapers, urban versus
rural residence, socio-economic factors, foreign versus native birth, etc. that are the basis for his
conclusions regarding CD6. Rather, in the Fletcher case, Dr. Morrison contended that patterns of
transportation and commuting are sufficient, in and of themselves, to establish a congressional
district as representing a community of interest.

According to Dr. Morrison’s sufficient standard of transportation and commuting, CD6
represents far more of a community of interest than the CD5 that Dr. Morrison defends in his
Fletcher declaration. The communities included in the adopted CD6 are united by the 1-270
Corridor which establishes a community of interest as affirmed through a recent study by the
Maryland State Department of Transportation, State Highway Administration:

“The 1-270/US 15 Corridor serves local and long distance trips between the
Washington, DC metropolitan area, central and western Maryland, and beyond.
Known as the “Technology Corridor”, this area is home to many high-tech
industries and research facilities as well as commercial, cultural and recreational

activities. ... The [-270/US 15 Corridor is one of the most traveled north-south
transportation corridors in Maryland. The Corridor provides an essential connection
between the Washington, DC metropolitan area and central and western Maryland,
and is critical from both a personal transport and goods transport perspective.”*

2 Dr. Peter Morrison Decl. and Rebuttal Report at 1, Fletcher v. Lamone, No. 11-3220, (D.Md. Dec. 16, 2011), ECF
No. 49-3 (emphasis added).

30 Maryland State Department of Transportation, State Highway Administration, “Purpose and Need,” pp. 1-2, 6,
https://appsoads.maryland.gov/WebProjectLifeCycle/FR192 11/HTDOCS/Documents/Purpose_and_Need/Purpose
%20and%20Need%20(from%20DEIS).pdf.
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FLH-PAC
Maryland Districts Plan
July 17, 2011
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The State Highway Administration study goes on to elaborate upon other critical
connections along the [-270 Corridor that even extend into Allegany and Garrett counties:

“The Corridor also serves a major commuter population that works in the District
of Columbia, southern Montgomery County, and Frederick County, and provides
access to employment opportunities within the Corridor itself. The majority of these
commuters travel from the City of Frederick or upper Montgomery County into
central and lower Montgomery County (i.e. Bethesda, Rockville, and Gaithersburg)
and Washington, DC. In addition, the Corridor provides the primary travel path
from the population centers of the Washington metropolitan area to recreational
sites located in western Maryland and to historic resources within/near the project
area, such as the Monocacy National Battlefield and the C&O Canal National
Historical Park.™!

Consistent with this analysis, the Maryland State Suburban Alliance has termed the 1-270
Corridor “the state’s number-one job-creation corridor.”>?

In his Fletcher Declaration, Dr. Morrison cites no such studies in support of his contention
that there is a transportation corridor comparable to 1-270 that links together Charles, Prince
George’s, Howard, and Baltimore Counties in the Fletcher plaintiffs’ CD5. He relies solely on his
own construction of commuter flow data, which draws on out-of-date information from 2000 and
2003.

Analysis of commuter flow data additionally demonstrates that the commuting linkages
existing in CDG6 are substantially stronger than those Dr. Morrison found to establish a community
of interest in the Fletcher plaintiffs’ proposed CDS5. Table 4 below reports the location of jobs, and
corresponding commuter flow, from the District of Columbia northwest through the counties
included in CD6 in the 2011 congressional plan. It compares these results to the corresponding
commuter flow data from Baltimore City south through the counties included in the proposed CD5
defended by Dr. Morrison in his Fletcher declaration. As indicated in Table 4, CD6 establishes a
much more united community of interest by Dr. Morrison’s standard than did the CD5 analyzed
in his Fletcher declaration. Only 16.4 percent of jobs are outside the commuting region of DC
through counties of CD6, compared to a more than double 35.3 percent for the commuting regions
from Baltimore City through the counties included in the Fletcher plaintiffs’ CDS5. In other words,
people living in CD6 spend more of their time and work life in the same area, and, to the extent
Dr. Morrison has previously indicated that such patterns establish a community of interest, the
residents of CD6 exhibit this characteristic more strongly than the district he analyzed in Fletcher.

31 Ibid. at 1-7.
32 Suburban Maryland Transportation Alliance, “I-270,” http://www.mdtransportation.org/category/i-270-corridor/.
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TABLE 4

LOCATION OF JOBS, CD6 IN ADOPTED 2011 CONGRESSIONAL PLAN
COMPARED TO CDS5 IN DR. MORRISON’S FLETCHER DECLARATION

County Mont. | Frederick | Wash. | DC Alleg. | Garrett | Other %
Other
Montgomery | 298,590 | 4,854 299 107,123 | 33 3 91,406 18.2%
Frederick 26,131 | 68,885 1,968 |4,088 |9 0 18,381 | 15.4%
Washington | 3,462 10,848 48,261 | 788 132 0 6,350 9.1%
Allegany 290 109 588 35 25,541 | 544 3,198 10.6%
Garrett 45 47 78 13 1,714 10,856 1,342 9.5%
ALL 16.4%.
COUNTIES | 328,518 84,743 | 51,194 | 112,047 | 27,429 11,403 | 120,677
County Charles | Prince Howar | Balt. Balt. Other %
George’s | d City Other
Charles 27,746 14,641 457 168 315 31,081 41.8%
Prince 3,936 175,443 8,812 2,912 6,700 245,160 | 55.3%
George’s
Howard 62 13,652 58,824 | 11,922 15,907 47,142 32.0%
Baltimore 72 5,201 23,385 | 203,234 117,027 | 54,042 13.4%
MEAN % 35.3%
OTHER 31,816 208,937 | 91,478 | 218,236 139,949 | 377425

Source: 2010 American Community Survey, 5-Year Estimates
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LOCATION OF JOBS, CD6 IN ADOPTED 2011 CONGRESSIONAL PLAN
COMPARED TO CDS5 IN DR. MORRISON’S FLETCHER DECLARATION

TABLE 5

County Mont. | Frederick | Wash. | DC Alleg. | Garrett | Other %
Other
Montgomery 4,854 299 107,12 | 33 3 91,406 44.9%
3
Frederick 26,131 1,968 4,088 9 0 18,381 36.3%
Washington | 3,462 10,848 788 132 0 6,350 29.6%
Allegany 290 109 588 35 544 3,198 67.3%
Garrett 45 47 78 13 1,714 1342 | 41.4%
ALL 112,04 42.5%
COUNTIES 29,928 15,858 2,933 7 1,888 547 | 120,667
County Charles | Prince Howard | Balt. Balt. Other %
George’s City Other
Charles 14,641 457 168 315 31,081 66.6%
Prince 3,936 8,812 2,912 6,700 245,160 | 91.6%
George’s
Howard 62 13,652 11,922 15,907 47,142 53.2%
Baltimore 72 5,201 23,385 117,027 | 54,042 27.5%
MEAN % 62.6%
OTHER 4,070 33,494 | 32,654 | 15,002 139,949 | 377,425

Source: 2010 American Community Survey, 5-Year Estimates
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Table 5 provides an additional level of analysis that looks only at jobs outside the county
of residence. The results reported in Table 5 indicate that for CD6 a minority of 42.5 percent of
non-residential jobs are outside of CD6 and DC, whereas for the Fletcher plaintiffs’ CD5, a
majority of 62.6 percent of non-residential jobs are outside the counties of CD5 and Baltimore
City. More residents of CD6 live and work in the same area as each other.

Montgomery County and DC are also connected to western Maryland not just through
roadways, but also through the MARC rail line that runs from DC to Martinsburg, West Virginia
as indicated in the map below. The map also indicates that there is no comparable rail line that
runs from Charles County through Howard County to Baltimore County and Baltimore City.

Dr. Morrison’s attack on the idea of the I-270 counties comprising a community of interest
is based in part on his assertion that the relevant measure is the number of each county’s residents
who commute to Washington, D.C. But as the state study cited above makes clear, the 1-270
corridor significantly encompasses jobs and commuter flows within the Maryland counties, not
just between these counties and DC. For example, Dr. Morrison’s Table 2 on page 65 of his report
indicates that only 3.4 percent of Frederick County workers hold jobs in DC. However, the Table
fails to report that 26,131 Frederick County workers (21.9 percent) hold jobs in Montgomery
County. Moreover, in his Fletcher Declaration, Dr. Morrison himself focused primarily on
commuting within Maryland counties included in CD5, not on commuting into Baltimore City.

Dr. Morrison also claims that the creation of an 1-270 based district was not a consideration
at the time of the 2011 redistricting. He relies, however, not on contemporaneous evidence but on
the post-hoc testimony some six years later from the depositions of Mr. Hawkins and Robert J.
Garagiola. Dr. Morrison fails to note that at the time of the redistricting, then State Senator
Garagiola said, “I think there's a lot more in common with northern and western Montgomery
County and Frederick County and Washington County and even further west than there is with
Harford or Baltimore County.”?

In fact, the concept of a community of interest established by linkages through the 1-270 corridor
was a main point of emphasis in the presentation to the General Assembly made by the Governor’s
Advisory Redistricting Commission (GRAC) during the redistricting process.>* Many citizens
testifying in the public hearings held by GRAC in Frederick and Shady Grove in Montgomery
County stressed the community of interest along the I-270 corridor. Witnesses also noted that the
proposed north/south configuration of CD6 into Montgomery County established more of a
community of interest than the previous configuration that included Baltimore, Carroll, Harford
counties. The following are examples from the public hearing.

33 Heather Keels, “Proposed Congressional Redistricting Plan Has Local Republicans Crying Foul,” Herald-

Mail Com, October 8, 2011, http://articles.herald-mail.com/2011-10-08/news/30259492 1 congressional-districts-
state-legislative-districts-special-session.

3% GRAC, “Recommended Congressional Plan,” http://www.washingtonpost.com/wp-
srv/politics/documents/redistricting_advisory committee_100411.pdf.
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MARYLAND AREA REGIONAL COMMUTER SERVICE*

e Source, Legislative Handbook, Volume II, Government Services in Maryland, p. 142,
http://dls.state.md.us/data/polanasubare/polanasubare natresenvntra/Volume-II-Chapter-

9.pdfp..

19



845

Case 1:13-cv-03233-JKB Document 177-48 Filed 05/31/17 Page 24 of 82

e Testimony of Bob Kresslein:

I’d like to see you consider a couple of different factors. One is, sort of the communities of interest
we have — Senator Brinkley indicated -- you know -- if you look at Carroll County and west, we
have a lot of similarity, but I would also posit that if you go south and east, you’re going to find a
lot of things in common. If you look at historically, upper Montgomery County, look toward
Frederick, for many, many years that area has picked up quite a lot of population. And if you look
at transportation patterns, you'll see that -- you know - -70 and 270 combined right here in
Frederick County. And if you're on that road every day going to work you know there’s an awful
lot of people from Washington County, even into Pennsylvania and West Virginia and Virginia
that get on that road and go on into Montgomery County to work or into Washington, D.C.
metropolitan area.?

e Testimony of Dan Rupli:

There is no community of interest between Harford County and Garrett County. There is very little
community of interest between Allegany and Carroll. ... There is no community of interest either
in -- or a shared media that reaches the district. We’re a kind of patchwork, and I would like very
much to see the district go into northern Montgomery County.>®

e Testimony of Don DeArmon (Former Democratic Nominee State Senate D3):

So my sense is, having campaigned in those areas, that when you start there, that Carroll, and
certainly, Baltimore and Harford Counties, their orientation is much more toward a Baltimore
County or a Baltimore City direction. And Frederick is increasingly, and it’s — as Bob Kresslein
pointed out, we’re heading southeast, and our orientation is toward Montgomery County.*’

e Testimony of Myrna Whitworth (Democratic Chair Frederick County):

I also understand that you and this commission are looking at two factors, diversity and national
natural and political boundaries or — and I strongly believe that if you look at those, you will find
that our current configuration, as others here today have indicated, makes little sense. Historic —
right now, Frederick is the gateway to Western Maryland. It’s the largest population center, and
among Frederick County residents are those people from Urbana, who very much look south.
Frederick County, many of the people here look south, go down the 270 corridor and have
businesses and jobs in the Greater Washington Metropolitan area. And so, to look at Frederick and
west, as well as to look at Frederick south, gives a much more natural boundary to what the Sixth
Congressional District should look like.*

35 GRAC, Public Hearing Tr. at MCMO000021-22.
36 Ibid. at MCM000026-27.

371d. at 31.

38 Id. at MCM000032-33.
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e Testimony of Andrew Duck (Former Democratic nominee CD6):

Frederick and Washington counties have really become part of the Washington suburbs, and I
think as such, the community of interest makes it more relevant for them to be lumped with
Montgomery County than with people from Harford or Baltimore County. So I think, both in terms
of making it viable for someone to reach the voters, and in terms of better representing the
population, it would make more sense to re-orient the district to include more of Montgomery
County and less and none of Harford and Baltimore and less of Carroll, as you put those
communities in with the Baltimore County area that they are naturally a part of.>

e Testimony of Retired Democratic Delegate Sue Hecht:

It's my experience that Frederick County and the greater Hagerstown area, especially along the I-
270 corridor, increasingly identifies itself with the exurbia of the Washington D.C., not Baltimore
City and its suburbs. Even though Frederick is in the enviable position of sitting 50 miles as an
apex of both Washington and Baltimore City triangle, the more new Western Maryland residents
maintain close ties with Montgomery County and D.C. area, not as much with the Baltimore. ...
We’ve heard about the thousands of commuters that come down I-270 and Route 15, coming
through Frederick. They’re most of the majority -- vast majority of those folks are going to jobs in
the Washington Metropolitan Area, not Baltimore. We’ve heard about our mass transit links that
go to Washington through the [MARC], not Baltimore. Frederick is part of the Greater Washington
initiative and an affiliate of the Greater Washington Board of Trade. ...

We are not included in the similar Greater Baltimore initiative. ... Frederick is part of WASHCOG,
or the Washington Council of Government.*’

e Testimony of Elizabeth Paul (Democratic Chair, Washington County):

[Y]ou all heard that Montgomery County is part of our district and historically that region has had
close ties to the Frederick area, as well as the western counties up here, and certainly more so than
upper Baltimore and Harford County which were added in 2002.

Residents of the more populated parts of the sixth district are more aligned with Washington, D.C.
suburbs by transportation routes such as [-270 and the MARC Commuter Trains, by employment
in the D.C. Metro area and Northern Montgomery County as opposed to Baltimore suburbs or
Harford County.*!

39 Id. at MCMO000037-38.
40 1d. at MCM000050-51.
41 Id. at MCMO000071-72.
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The final testimony that I present is from Steve Shapiro. This testimony is particularly
significant because Mr. Shapiro was an original plaintiff in this litigation, although he has since
withdrawn.

e Testimony of Steve Shapiro:

Ideally, Montgomery County, with its fairly large population, would have one district entirely
within its borders and share about one half of a district with an adjoining part of the state. A
reasonable option to do this would be to maybe take the western third of Montgomery County and
pair it with Western Maryland, which, based on history and geography, would be a reasonable
situation and one that existed several decades ago. Keeping the Montgomery section about equal
in size to the Western Maryland section I think would keep it from being overly dominated by the
Montgomery section and, thus, would be fair to the Western Maryland residents, as well as to the
Montgomery County residents.*?

The idea of a district representing the growing communities along the 1-270 corridor was
also discussed in the press at the time of the redistricting process, which culminated in the 2012
referendum on the congressional plan. “*Congressional Districts 6 and 8 are drawn to reflect the
North-South connections between Montgomery County, the I-270 Corridor, and western portions
of the State,’ the plan outline says,” reported the Herald Mail.** “Maryland's congressional districts
are being redrawn to conform with population changes in the 2010 census. Supporters of the
changes say the new map reflects a demographic shift along the Interstate 270 corridor,” reported
the Associated Press.** “The MARC’s Brunswick line, which runs from Washington's Union
Station to Martinsburg, W.Va., has seen a 34 percent increase in train ridership in the past decade,
and there are roughly 10,000 more cars per day on Interstate 270 than 10 years ago. Nowhere is
the growth more apparent than in the rolling developments in Urbana, the first exit off [-270 in
Frederick County,” reported the Baltimore Sun.*

Irrespective of whether they reviewed statistical data, members of the Maryland legislature,
like the citizens who testified in the public hearings, were familiar with the I-270 corridor and the
role it played for commuting, jobs, and culture in the state. For example, Senate President Mike
Miller, arguably the most influential member of the General Assembly, was asked in deposition if
he had reviewed “any data concerning commuting patterns on 1-270 before you voted on the
proposed congressional map in 2011?76 Miller responded that “I drive it every second week or
so. I spoke to the people in Frederick last week. ... Plus I’'m familiar with economic development
part of the state. My job is to bring jobs to the state and improve economic development, and I-

42 Id. at MCMO000217.

43 Heather Keels, “Proposed Congressional Redistricting Plan Has Local Republicans Crying Foul,” Herald Mail,
October 8, 2011, http://articles.herald-mail.com/2011-10-08/news/30259492 1 congressional-districts-state-
legislative-districts-special-session.

4 Brian Witte, “O’Malley Releases Congressional Redistricting Plan,” Associated Press, October 11, 2011,
available at, e.g. http://baltimore.cbslocal.com/2011/10/15/aide-omalley-redistricting-map-set-for-release/.

4 Bret Lake, “Congressional Redistricting: Democrats Eyeing Western Maryland,” Baltimore Sun, August 6, 2011,
http://www.baltimoresun.com/news/maryland/.

46 Miller Depo. Tr. at 19:11-13.
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270 is very important to link areas that need economic development within the Washington
Metropolitan Area.”*’

VII. THE MORRISON REPORT SUFFERS FROM SERIOUS ERRORS OF
SELECTION AND INTERPRETATION.

The one-sided and erroneous approach to the evidence that Dr. Morrison uses in his report
for this litigation further reflects its confirmation bias as well as a lack of essential knowledge of
Maryland circumstances. The following are examples of such issues:

1) Frostburg State University. Dr. Morrison cites this University in Allegany County to
claim that “western Maryland has its own institutions of higher learning.” He fails to recognize
that Frostburg is a cosmopolitan institution that draws students from across the state of Maryland,
from out of state, and even from other countries, as indicated in Table 6.

2) The Maryland Symphony Orchestra. Morrison cites this orchestra located in
Hagerstown, Maryland in Washington County as another example of the distinction between
Western Maryland and the Washington suburbs. He cites no evidence in support of his claim that
the orchestra has an audience primarily from Western Maryland and the claim is refuted by the
Orchestra itself. According to the Orchestra’s website: “It is one of only four professional
symphony orchestras in Maryland and audience members from South Central Pennsylvania, West
Virginia’s Eastern Panhandle, the Shenandoah Valley of Virginia and the Baltimore-Washington
Metropolitan area are drawn to concerts held at the historic Maryland Theatre in downtown
Hagerstown.”*

3) Local Television. While Dr. Morrison admits that “some Western Maryland residents can
view local affiliates from Washington, D. C. or Baltimore,” he goes on to state that there are also
local stations in Hagerstown.*” However, he fails to note that Frederick and Garrett counties also
have local TV stations WFPT TV in Frederick and WGPT TV in Oakland. He incorrectly identifies
WWPX as located in Hagerstown, when it is actually located in Martinsburg, West Virginia. The
station’s website notes that “a sale to Benchmark Communications (which would have converted
the station to a CBS affiliate for Winchester, Virginia and Hagerstown, Maryland under the
WUSQ-TYV callsign) fell through.”>°

47 Miller Depo. Tr. at 19:14-22.

48 Maryland Symphony Orchestra, “About the MSO,” http://www.marylandsymphony.org/about-mso (emphasis
added).

49 Morrison Report at 8 n.6.

SO WWPX-TV, https://www.revolvy.com/topic/WWPX&item_type=topic.
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TABLE 6
GEOGRAPHIC DISTRIBUTION OF STUDENTS AT FROSTBURG STATE
UNIVERSITY
County Number Percent
Allegany County 919 17.0%
Garrett County 192 3.5%
Washington County 375 6.9%
Frederick County 360 6.7%
Carroll County 146 2.7%
Montgomery County 461 8.5%
Prince George’s County 581 10.7%
Baltimore County 360 6.7%
Baltimore City 209 3.9%
Anne Arundel County 258 4.8%
Other Maryland Counties 882 16.3%
Out-of-State 551 10.2%
Foreign 116 2.1%
TOTAL 5,410
Source: “Enrollment Geography, Fall 2013,” received from Maryland Higher Education
Commission, 2 June 2015.
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4) Local Newspapers. Dr. Morrison again admits that “individuals in western Maryland
subscribe to The Washington Post and Baltimore Sun.”>' He goes on to state that “western
Maryland has its own daily newspapers,” citing The Herald-Mail in Hagerstown.*? Frederick,
however, also has its own local newspaper, the Frederick News-Post; as does Allegany County,
the Cumberland Times-News; and Garrett County, The Republican in Oakland. Thus, the local
press actually divides rather than unites the counties associated with western Maryland.

5) Common Media Market: In examining media, Dr. Morrison fails to take into account the
testimony of several witnesses at the public hearings who stated that western Maryland and
Montgomery County share a common greater-Washington, DC media market, whereas Carroll,
Harford, and Baltimore counties are oriented to the greater-Baltimore media market. For example,
Elizabeth Paul, Chair of the Washington County Democratic Central Committee testified that, “We
are linked by media outlets including print and television. For example, many more people
subscribe to the Washington Post than the Baltimore Sun in this area. The TV markets include us
in the Greater D.C. Metro area and not Baltimore, unlike Carroll, upper Baltimore and Harford.”>?
Similarly, Bob Kresslein a resident of Frederick County testified that, “Those of us here in
Frederick County and west primarily in our media [sic] from Washington, D.C. market, if you look
--- where, if you’ve got a satellite T.V., you’re pretty much getting channels 4, 9, and 7. That’s
what you’re going to get your local news. Many more people get the Washington Post than the
Baltimore Sun.”>*

Data on media markets in Maryland confirms this testimony. According to the advertising
company, Truck Ads, the Washington media market includes the counties of Montgomery,
Frederick, Washington, and Allegany, encompassing every county within the 2011 CD6, except
for the thinly populated Garrett County. Echo Star Knowledge Base, designates these same
counties as part of the Washington, DC TV Market, but not the counties of Carroll, Harford, and
Baltimore, which it designates as part of the Baltimore TV market.>

6) The Secession Movement. Dr. Morrison devotes two pages to describing a secession
movement in western Maryland as indicative of the distinctiveness of the area of the state. Yet Dr.
Morrison never demonstrates that this movement represents anything more than a small number
of extremists who do not represent the people of western Maryland. According to the CBS News
story that Dr. Morrison cites in his report, “more than a thousand have signed petitions” for
secession. That number amounts to less than one-sixth of one percent of the total population of the
five counties involved, which are home to more than 660,000 people.>®

7) The Referendum Vote on the 2011 Congressional Redistricting Plan. Dr. Morrison
discusses the miniscule secession movement for two pages of his report, but ignores the fact that
the voters of the counties in CD6 had an opportunity to vote up or down on Maryland’s 2011

51 Morrison Report at 8 n.7.

32 Ibid.

33 GRAC, Public Hearing Tr. at MCM000072-73

3% GRAC, Public Hearing Tr. at MCM000023.

3 Truck Ads, “Designated Market Map.” http://www.truckads.com/Designated_Market/Washington DC.htm#map;
Echo Star Knowledge Base, “TV Markets,” http://www.dishuser.com/TVMarkets/.

36 Mary Bubula, “Some Western Md. Residents Want to Form Their Own State,” CBS Baltimore, February 10,
2014, http://baltimore.cbslocal.com/2014/02/10/some-western-md-residents-want-to-form-their-own-state/.
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congressional redistricting plan, which opponents petitioned for referendum in the general election
of 2012. As indicated in Table 7, voters in 4 of the 5 counties included in CD6 voted in favor of
the adopted congressional plan. Voters rejected the plan only in Garrett County, which cast just
11,616 votes in the referendum election and rejected the plan by just 770 votes. Voters in the other
western Maryland counties of Allegany, Washington, and Frederick voted in favor of the plan.

It is most unusual for a state’s redistricting plan to be tested by a vote of the people in a
referendum. This vote cuts to the heart of plaintiffs’ claim that the legislature sought to retaliate
against the people of western Maryland in crafting Congressional District 6. If the voters in western
Maryland believed that the legislature had retailed against them, the referendum gave the voters in
the opportunity to express their displeasure directly and concretely. They could have voted down
the plan. They did not. Only the very lightly populated Garrett County voted against it, by a small
margin. Because of its low population, in any possibly configured congressional district, Garrett
County was to be at the mercy of the other counties in congressional elections.

8) The Rural Composition of Prior CD6. The Morrison Report as well as the McDonald
Report characterizes the prior CD6 as comprising counties that are largely rural in their
demography. However, as indicated in Table 8, according to “objective” U.S. Census
classifications, these counties were predominantly urban, not rural. The only exception is the very
lightly populated Garrett County. It is true that these counties do not contain any major cities like
Baltimore, but neither does Montgomery County.

As these examples indicate, Dr. Morrison’s analysis is not “objective,” but is guided by his
own assumptions about what counts demographically for people as a community of interest and
how to interpret the information that he does present. Dr. McDonald has criticized such a
subjective approach to using demographic data for defining communities of interest, explaining
that “‘identifying’ neighborhoods using demographic data . . .requires making assumptions about
what demographic characteristics are most relevant to community.”>’ Dr. McDonald instead
advocates the inference of “neighborhoods and communities from common patterns of activity
and/or shared activities,” through data collection that would “identify travel patterns| and] land
usage patterns.” An analysis of travel patterns is provided in Section VI of this report above.*®

57 Altman & McDonald, “Redistricting Principles for the 21st Century” at 1196 (emphasis added).
38 Ibid. at 1195-96.
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TABLE 7

RESULTS OF 2012 REFERENDUM ON ADOPTED CONGRESSIONAL
REDISTRICTING PLAN, 4 COUNTIES IN CD6

County Number For Plan Number Against Plan Percent
For Plan
Allegany County 13,250 12,671 51.1%
Garrett County 5,423 6,193 46.7%
Washington County 28,414 27,776 50.7%
Frederick County 59,538 45,863 56.5%
Montgomery County 261,122 139,546 65.2%

Source: Maryland State Board of Elections, “Congressional Districting Plan, November 2012,
http://www.elections.state.md.us/elections/2012/results/general/gen_detail _gresults 2012 4 0

005S-.html.
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TABLE 8
URBAN PERCENTAGE OF POPULATION IN COUNTIES IN CD6 UNDER
MARYLAND’S 2001 CONGRESSIONAL PLAN

County Total Population | Urban Percent
Population Urban
Allegany County 75,087 54,624 72.7%
Garrett County 30,097 4,846 16.1%
Washington County 147,430 103,953 70.3%
Frederick County 233,385 174,554 74.8%
Carroll County 167,134 101,106 60.5%
TOTAL 653,133 434,078 | 66.5%

U.S. Census, 2010, URBAN AND RURAL Universe: Total population,
2010 Census Summary File 1.

VIII. THE MORRISON REPORT IS BASED ON A FUNDAMENTAL
MISUNDERSTANDING BETWEEN THE SOCIO-ECONOMIC
CHARACTERISTICS OF CONSTITUENTS AND REPRESENTATION

Both Dr. Morrison and Dr. McDonald claim that major differences between Montgomery
County and the four more western counties in adopted 2011 CD6 are socio-economic. A series of
tables that Dr. Morrison highlights in his report show that residents in western Maryland have
relatively high poverty and unemployment rates, and low incomes and levels of educational
attainment. As shown in Dr. Morrison’s tables, the residents are also heavily dependent on welfare
assistance programs such as food stamps and Medicaid. But Dr. Morrison’s analysis stops here.
He does not analyze whether grouping such commonalities translate into effective representation
for persons sharing these socio-economic disadvantages.

Tables 9 to 11 below examine key votes by Roscoe Bartlett, the representative from the
prior CD6, on education, welfare, employment, and poverty issues that affect the lives of persons
who share the socio-economic characteristics of western Maryland. The results reported in these
Tables demonstrate that Representative Bartlett voted no on the key programs that would benefit
persons of lower socio-economic standing. Representative Bartlett’s no votes cannot be explained
by party affiliation given that in most of these votes Bartlett was out of line with the great majority
of voters in the House of Representatives.

3 The source of key votes is VoteSmart, Roscoe Bartlett’s Voting Records, https://votesmart.org/candidate/key-
votes/26891/roscoe-bartlett#. WQk1 DRPyvIU.
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The point is that economic statistics do not speak for themselves in identifying
“communities of interest.” The voters of former CD6 continued to elect Roscoe Bartlett regardless
of the record I note below, and I am not criticizing that choice in any way. However, it is further
evidence that communities may not coalesce or identify themselves based on certain
commonalities that a demographer could point to as “objective demographic fact.” Instead, any
such socio-economic statistics must be analyzed and interpreted with respect to what they mean

politically for disadvantaged communities in a congressional district.

KEY VOTES ON EDUCATION, REPRESENTATIVE BARTLETT

TABLE 9

Central Provisions

Student Loan Increases Pell Grants and lowers interest rates on | No 292Y
Lenders & Grants student loans, allows 180-day loan deferment for 97N
2007 HR2699 veterans.

Reverse the Raid on | Reduces student loan interest rates. No 199Y
Student Aid 2007 H | Appropriations funds for graduate education of 220N
Amend 772 low income and Hispanic students.

Higher Education Expands & increases value of Pell Grants for No 380Y
Amendments of low income students. Requires publication of 49N
2008 HR4137 college costs.

National Volunteer | Expands opportunities for student service, No 321Y
Program Expansion | especially disadvantaged youth, and expands 105N
2009 HR 1388 Americorps teacher program.
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TABLE 10
KEY VOTES ON HEALTH, REPRESENTATIVE BARTLETT
Bill Central Provisions Bartlett: |'House
ote
Extension of Funding | Extends Medicaid coverage for families with No 291Y
for Transitional increased earnings up to 185 percent above 126N
Medical Assistance poverty level, continues abstinence education.

and Abstinence
Education 2007 S1701

State Children's Appropriations for the Children’s Health No 265Y
Health Insurance Insurance (CHIP) program. 159N
Program (CHIP)

Reauthorization 2007

HR 976

Medicare Bill 2008 Expands Medicare benefits, especially for low- | No 355Y
HR 6331 income seniors. 59N
Medicaid Extensions | Prevents certain Medicaid regulations from No 349Y
& Changes 2008 HR | being changed until April 1, 2009, including 62N
5613 regulations for the Children's Health Insurance

Program, graduate medical education, optional
case management services, outpatient hospital
services, and provider taxes.

Children's Health Expands coverage of CHIP program. Prohibits No 289Y
Insurance Program aid to undocumented immigrants. Raises 139N
Reauthorization and cigarette tax for funding.

Expansion 2009 HR 2
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TABLE 11

KEY VOTES ON UNEMPLOYMENT AND PUBLIC ASSISTANCE,

REPRESENTATIVE BARTLETT

Bill Central Provisions Bartlett | House
Vote

Section 8 Voucher Improves access to housing assistance for No 333Y
Adjustments Act 2007 | low income families. 83N
HR 1851
Farm, Nutrition, & Increases spending on certain forms of No 231Y
Energy Act 2007 HR | agricultural assistance, extends selected 191N
2419 agricultural assistance programs until 2012,

provides funding for the purchase of certain

foods for domestic nutrition programs,

lowers income tax credits for ethanol

producers,
Emergency Extended | Allows states to enter into an agreement with | No 274Y
Unemployment the federal government to extend 137N
Compensation Act unemployment compensation for individuals
2008 HR 5749 who have already received the maximum

regular compensation under state law.
Medicaid Extensions | Prevents certain Medicaid regulations from | No 349Y
& Changes 2008 HR | being changed until April 1, 2009, including 62N
5613 regulations for the Children's Health

Insurance Program, graduate medical

education, optional case management

services, outpatient hospital services, and

provider taxes.
Unemployment Extends unemployment benefits. No 289Y
Benefits Extension 112N
2010 HR 4851
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IX. THE RELIANCE ON VOTE DILUTION ANALYSIS UNDER THE
VOTING RIGHTS ACT IN DR. MCDONALD’S REPORT IS MISPLACED

In his report, Dr. McDonald purports to apply standard vote dilution analysis under the
Voting Rights Act to analyze alleged partisan gerrymandering in CD6, identifying his
methodology as “[t]he approach typically used in voting rights litigation.”®® There are several
problems with this approach. Dr. McDonald never explains why standards developed for protected
minority groups under the Voting Rights Acts should be applied to political partisans. Unlike racial
groups, there is no reliable way to identify partisan groups. Party registration or identification is a
highly imperfect form of identification because party registration does not assure voting for the
party in any given election. For example, Dr. McDonald’s own survey data presented on page 8 of
his report indicated that only 69 percent of self-identified Democrats indicated an intent to vote
for Democratic candidate John Delaney in the 2012 congressional election in CD6 and only 64
percent of self-identified Republicans indicated an intent to vote for Republican candidate Roscoe
Bartlett. Moreover, as of the general election of 2016, 23 percent of registered voters in CD6 were
not registered as either Democrats or Republicans.®! Dr. McDonald’s survey data indicates no clear
party preference in voting for this group. Their political partisan loyalties regarding Maryland’s
two major parties defy any clear definition.

Unlike racial identifications, people change their party affiliations. A study by the Pew
Research Center found that identification as an independent serves as a transition for people
moving in and out of identification as Republicans or Democrats. “The recent changes in partisan
identification,” the study found, “serve as a reminder that affiliation with a party is an attitude, one
which can and does change. Previous research has shown that few people switch immediately from
Republican to Democratic identification or vice versa. Most of the movement is from independents
who assume a party label or from partisans who no longer identify with their former party.” The
study found that 72 percent of independents had at one time identified as a Democrat or
Republican, or both.%?

Even more unstable than changes in party identification are shifts in party voting, which can
change according to the issues and personalities presented by given elections. Consider, for
example, voters in Washington County, which was entirely contained within CD6 both in the 2001
and the 2011 redistricting plans. As indicated in Table 12 political loyalties in congressional
elections in Washington County shifted from the presidential election year of 2008 to the
presidential election year of 2012. In 2008, the Republican congressional candidate Roscoe
Bartlett prevailed in Washington County with 57.1 percent of the two-party vote, whereas in 2012,
Bartlett lost Washington County with 49.3 percent of the two-party vote. Both years were
presidential election years, with the same Democratic candidate on the ticket. So, should

% McDonald Report at 3.

o1 Ibid. at 3, 8; Maryland State Board of Elections, “Turnout by Party and Congressional District, 2016,”
http://www.elections.state.md.us/elections/2016/turnout/general/Official%20by%20Party%20and%20Congressional
.pdf.

62 Pew Research Center, “Trends in Party Affiliation,” September 23, 2010, http://www.people-
press.org/2010/09/23/section-3-trends-in-party-affiliation/.
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Washington County be considered a Democratic or a Republican County? Its racial composition
can be objectively determined through Census data, but not its partisan composition.

TABLE 12
PARTISAN VOTING IN WASHINGTON COUNTY, CONGRESSIONAL ELECTIONS
OF 2008 AND 2012
Election Vote For Democratic | Vote For Republican | Percent Republican
Candidate Candidate
2012 29,381 28.565 49.3%
2008 24277 32,278 ST.1%

Source: Maryland State Board of Election, 2008 and 2012 General Elections,
http://elections.state.md.us/elections/2008/results/general/gen_detail results 2008_4 BOTO008
06.html;

http://elections.state.md.us/elections/2012/results/general/gen _detail results 2012 4 BOTO008
06.html.

In addition, Dr. McDonald’s analysis omits a crucial component of voting rights analysis,
an examination of the totality of circumstances facing the protected racial group. A voting rights
analysis considers whether, under the “totality of circumstances,” an electoral system interacts
with social and historical conditions to cause an inequality in the political process. The United
States Department of Justice, in explaining how litigation is conducted under the Voting Rights
Act, highlights the consideration of the “totality of circumstances™ as follows:

“In 1982, Congress extended certain provisions of the Act such as Section 5 that were set
to expire, and added protections for voters who required assistance in voting. At the same time,
it examined the history of litigation under Section 2 since 1965 and concluded that Section 2
should be amended to provide that a plaintiff could establish a violation of the section if the
evidence established that, in the context of the “totality of the circumstance of the local electoral
process,” the standard, practice, or procedure being challenged had the result of denying a racial
or language minority an equal opportunity to participate in the political process.”®

63 United States Department of Justice, Section 2 of the Voting Rights Act, https://www justice.gov/crt/section-2-
voting-rights-act.
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In his Backus deposition, Dr. McDonald recognized that examination of the totality of the
circumstances is an essential component of the “typical” voting rights analysis:

“Well, Section 2, in the terms of the effect prong of Gingles, is that there have to
be three conditions present in order to require the drawing of an effective minority
district. One, that there must be a presence of racially polarized voting. One, that
it’s possible to draw the district in a compact manner. And thirdly, what’s known
as the totality of the circumstances. It’s a number of other factors outside the
electoral system. Essentially, they’re about the past history of discrimination within
the jurisdiction.”®*

While Dr. McDonald asserts that his analysis in this litigation is based in the typical voting
rights analysis, he provides no such totality analysis in his current report. He has not demonstrated
that Maryland has a history of officially discriminating against Republicans or whether as a result
of any alleged discrimination Republicans suffer disadvantages relative to Democrats in socio-
economic conditions such as income, poverty, education, housing, and health.

Without scrutiny of the totality of circumstances, Dr. McDonald’s standard would lead to
a violation whenever the ability of a partisan group (however defined) “to elect a candidate of
their choice was diminished by district lines that had an effect of diluting their vote.” By that
standard, unless all district lines are frozen in place with respect to their partisan leanings,
virtually every redistricting plan would exhibit vote dilution.

Consider, for example, the case of the swing state of Pennsylvania. Barack Obama won
Pennsylvania with 52.7 percent of the two-party vote in 2012 and the state was closely divided
in 2016, with Trump winning 50.4 percent of the two-party vote. Yet under a plan drawn by a
Republican legislature, in 2012 Republicans won 13 U. S. House seats in Pennsylvania (72%),
compared to only 5 won by Democrats (28%). In 2016, Republicans again won 13 U. S. House
seats in Pennsylvania (72%), compared to only 5 won by Democrats (28%). An application of
Dr. McDonald’s voting rights standard to the partisan alignment in Pennsylvania would preclude
a more equitable redistricting of House seats, because any such redistricting would require
diluting the votes of Republicans in several of the current districts.

X. DR. MCDONALD’S REPORT CONTRADICTS HIS SCHOLARSHIP AND
PRIOR TESTIMONY

Dr. McDonald purports to be assessing the intent of Maryland legislators “by examining
how well the Sixth Congressional District followed traditional redistricting principles of
minimizing county splits and compactness.”®® This, however, is not a meaningful standard. Dr.
McDonald’s own scholarship indicates that adherence to so-called “traditional redistricting
principles” is not a “hedge” against gerrymandering:

% McDonald Dep. at 57:22-25, 58:1-8, Backus v. South Carolina, No. 3:11-03120 (D.S.C. Feb. 27, 2012), ECF No.
158.
% McDonald Report at 4.
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“Some posit that traditional redistricting principles can act as a hedge against
gerrymandering. One should be cautious, however, about putting one’s faith in
traditional redistricting principles to produce politically neutral outcomes. Chief Justice
Brennan pessimistically noted that following traditional criteria, such as drawing pleasing
shapes, is a not a gerrymandering cure, stating that, ‘this politically mindless approach may
produce, whether intended or not, the most grossly gerrymandered results’ . . . And, as the
next section describes, facially neutral criteria such as geographic compactness are likely to
systematically favor one party.”%

In this same article, Dr. McDonald further notes that there are many purported “traditional
redistricting principles,” beyond minimizing county splits and compactness: “population equality,
contiguity, compactness, respect for existing political boundaries, respect for communities of
interest, preservation of district cores, and nesting of districts.”®” In his Backus deposition Dr.
McDonald states that, “All of these traditional redistricting principles could be or are indicators.
They’re not by themselves determinative.”*®

In addition, Dr. McDonald states that compactness is not a coherent standard by which to
judge districts: “Compactness refers to the shape of a district, but is formally ill-defined. Scholars
have proposed over fifty compactness measures, which have not resulted in clarity, since these
measures conflict and can be manipulated.”® Dr. McDonald also criticizes the use of compactness
criteria because they have an inherent bias to favor Republicans: “Furthermore, computation-
intensive analysis of process measures, enabled by computing advances, has identified potential
biases--such as the tendency of compactness criteria to advantage the Republican party, because
its support tends to be more evenly distributed geographically.””® Similarly, Jowei Chen and
Jonathan Rodden examined “automated districting simulations based on precinct-level 2000
presidential election results in several states.” ! They found that, “results illustrate a strong
relationship between the geographic concentration of Democratic voters and electoral bias
favoring Republicans.””?

In his scholarship, Dr. McDonald stresses the importance of creating competitive districts.
“There is also a greater issue of accountability. A legislature composed solely of uncompetitive
districts is not accountable to the people. ... Without the fear of defeat, majority legislative parties
are not responsive to the needs of the nation or their state; they are at best responsive to their base.
Restoring accountability of incumbent members through competition within their districts will
encourage accountability of national and state parties, and thus uphold the principles of voter
choice that are necessary for a functioning democracy to work.””

% Altman & McDonald "Redistricting Principles for the 21st Century,” p. 1187.

87 Ibid., pp.1189-1190.

% McDonald Dep. at 38:22-25, Backus v. South Carolina, No. 3:11-03120 (D.S.C. Feb. 27, 2012), ECF No. 158.

% Altman and McDonald, "Redistricting Principles for the 21st Century,” p. 1190.

70 Ibid., pp. 1195.

! Jowei Chen and Jonathan Rodden, “Unintentional Gerrymandering: Political Geography and Electoral Bias in
Legislatures,” 8 Quarterly Journal of Political Science 239, 240 (2013).

2 Ibid.

73 Michael P. McDonald, “Redistricting and Competitive Districts,” in Electoral Competition and American Politics
241 (Michael P. McDonald and John Samples, eds., 2006).
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The three co-authors of a 2014 article in the Journal of Elections, concluded that
“[c]ompetitive campaigns have been found to increase citizens’ participation, engagement and
learning.”* These scholars found that “competitive elections have positive effects that endure for
at least a year beyond the campaign season, reinforcing the idea that political competition plays a
robust role in American representative democracy.”””

However, Dr. McDonald fails to consider the competitiveness criteria in his evaluation of
CD6 in Maryland, even though the Maryland legislature created CD6 as a competitive district.
Legislators acknowledged the goal of a competitive CD6 at the time of the redistricting process.
According to Democratic State Senator Rich Madaleno, “If you go with a competitive western
Maryland district, the way that works is clearly that district comes further into Montgomery
County, substantially into Montgomery County. Which historically that district did have. If you
remember Congresswoman Byron, Beverly Byron, and her husband before her that district
comprised roughly half of Montgomery County at one time. So, we are used to being associated
with a western Maryland District.”’® State House Speaker Mike Busch said, “I think the numbers
will show that it makes it [CD6] pretty competitive.””’

The Cook Political Report in 2012 included Maryland’s CD6 among its competitive U.S.
House districts, rating it a narrow Democrat +2 percentage points. Cook calculates such ratings
by comparing the district’s average Democratic or Republican Party share of the two-party
presidential vote in two presidential contests to the national average. Cook said that the district
was “likely Democratic,” and the New York Times evaluation rated it as “leans Democratic.”’®
The average Republican vote across all statewide elections held in this district from 2012 to 2016
is 47 percent (Table 1), which places it within Dr. McDonald’s “competitive” range of 45 to 55
percent.”

The district also emerges as competitive, although favoring Democrats, under Dr.
McDonald’s methodology of the “normalized presidential vote.” He calculates this measure by
subtracting from the two-party presidential vote in the district the two- party presidential vote
nationwide. He says “I then add back 50 percent to conceptualize district competitiveness around
50 percent.”®® In 2012 Obama won 52.7 percent of the national vote and 55.4 percent of the District
6 vote for a normalized presidential vote of 52.7 percent, well within the competitive range. In
2016 Clinton won 51.7 percent of the national vote and 56.2 percent of the District 6 vote for a
normalized presidential vote of 54.5 percent, also within the competitive range.®! Table 1 above
indicates that Republicans overwhelmingly won CD6 in the 2014 gubernatorial election and very

74 Heather Evans, Michael J. Ensley, and Edward G. Carmines, “The Enduring Effects of Competitive Elections,” 24
Journal of Elections, Public Opinion, and Parties, 455 (2014).

Ibid. at 455.

76 Video at http://www.marylandjuice.com/2011/09/2012-redistricting-sen-rich-madaleno.html#more;

77 Associated Press, “6"™ Congressional District Would Include More of Montgomery County,” Daily Record,
October 4, 2011, http://thedailyrecord.com/2011/10/04/6th-congressional-district-would-include-more-of-
montgomery-county/.

78 Cook Political Report, “2012 Competitive House Race Chart,” http://cookpolitical.com/archive/chart/house/race-
ratings/2012-07-26_14-08-01; Ballotpedia, “Maryland’s Sixth Congressional District Elections, 2012.”
https://ballotpedia.org/Maryland%27s_6th_Congressional_District_elections, 2012.

7 McDonald, “Redistricting and Competitive Districts” at 224.

80 Ibid.

81 Jd. at 223.
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narrowly in the 2014 election for Attorney General. In the 2014 congressional election, John
Delany came with just 1,525 votes of losing CD 6 (fewer than 1 percent of votes cast), despite the
advantages of incumbency.

Consistent with Dr. McDonald’s assessment of competitive districts, CD6 in 2012 elected
the moderate Democrat John Delaney, rather than the outlier Republican Roscoe Bartlett. Delaney
won the Democratic nomination by defeating the more liberal Garagiola, a sitting State Senator.’
According to an analysis by GovTrack, Bartlett was among the 25 most conservative members of
the U. S. House of Representatives in his last term. In contrast, GovTrack ranked Delaney in 2015
as only the 160" most liberal member of the House, making him the 34™ most conservative
Democrat out of 192 fellow Democrats.®* As Dr. McDonald has concluded, in his scholarship,
“District competition also affects other aspects of politics, such as the degree of political
polarization in Congress, as ‘more competitive districts tend to produce more moderate
candidates.”®

Dr. McDonald also fails to note that Delaney was not elected with the votes of Montgomery
County only, but, as indicated in Table 13, he also won Washington County and the parts of
Frederick County included in CD6. Table 13 also indicates that when combined, Delaney carried
the four Maryland counties wholly or partially in CD6 under both maps. In addition, as indicated
in Table 14, there was no diminution in congressional turnout in the three western Maryland
counties included entirely within CD6, when the congressional election of 2012 is compared to
the congressional election in the prior presidential year of 2008 under the 2001 congressional
redistricting plan. Rather, turnout increased in each county.

82 http://elections.state.md.us/elections/2014/results/General/gen_results_2014 2 00806.html.

83 John Fritze, “Democrats Fall in Behind Outsider Delaney,” Baltimore Sun, April 4, 2012,
http://www.baltimoresun.com/news/breaking/bs-md-sixth-battle-begins-20120404-story.html.

84 Govtrack, “Roscoe Bartlett,” https://www.govtrack.us/congress/members/roscoe_bartlett/400017; “John Delaney,
https://www.govtrack.us/congress/members/john_delaney/412544/report-card/2015.

85 McDonald, “Redistricting and Competitive Districts,” p. 233.
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TABLE 13
COUNTY BREAKDOWN OF VOTE, 2012 GENERAL ELECTION FOR U.S.
CONGRESS, WESTERN COUNTIES CD6

Allegany 11,966 15,730 43.2%
Frederick 31,079 20,148 60.7%
Garrett 3,864 8,445 31.4%
Washington 29,381 28,565 50.7%
Total Western Maryland

76,290 72,888 51.1%

Source: Maryland State Board of Elections,
http://www.elections.state.md.us/elections/2012/results/general/gen_detail results 2012 4 BOT00
806.html.
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TABLE 14
COUNTY BREAKDOWN OF CHANGES IN VOTER TURNOUT, 2008 AND 2012
GENERAL ELECTIONS COMPARED

County Voters 2008 Voters 2012 Percent Change
Allegany 28,190 28,761 +2.0%
Garrett 12,364 12,700 +2.7%
Washington 58,915 60,761 +3.1%
Total

99,469 102,222 +2.8%
Statewide 2,661,905 2,734,176 +2.7%
Source: Maryland State Board of Elections, 2008 General Election and 2012 General
Election,
http://www.elections.state.md.us/elections/2008/turnout/general/2008 Presidential Gen
eral Congressional District 06.html; .
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Dr. McDonald correctly indicates that it was possible to create an alternative district more
favorable to Republicans than the adopted 2011 CD6. He says that the district is purportedly more
compact, although Dr. McDonald has criticized the use of compactness criteria, which he says is
biased toward Republicans. Moreover, there are always a myriad of alternative districts that can
be created in any plan that are “better” on some selected criteria than the districts in the adopted
plan. Dr. McDonald has failed to demonstrate that the alternative district would serve other
legitimate redistricting purposes of the plan. The creation of the alternative district would also
change the adopted plan beyond CD6 and CDS8, since moving counties and precincts out of adopted
CD6 would ripple across the state in the adopted plan. Dr. McDonald gave no assurance that the
proposed district would respect the legitimate redistricting goals of other areas of the state, such
as respecting the non-retrogression mandate of § 2 of the Voting Rights Act in Districts 4 and 7;
disallowing a crossing of the Chesapeake Bay; ensuring that District 2 continued to contain all
major military installations in Maryland; ensuring all incumbents continued to reside in their
district; and ensuring precise mathematical population equality.

XI. DR.MCDONALD’S METHODOLOGY CANNOT ESTABLISH INTENT

Dr. McDonald’s methodology is inadequate to prove that the Maryland legislature
intentionally discriminated against Republican-leaning voters in CD6 for their political expression.
In Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252 (1977),
the U.S. Supreme Court outlined several factors that it identified as relevant to ascertaining
whether legislation was enacted with intentional discriminatory intent: (1) discriminatory impact;
(2) historical background; (3) the sequence of events leading up to the decision; (4) procedural or
substantive deviations from the normal decision-making process; and (5) contemporaneous
viewpoints expressed by the decision-makers. This methodology is consistent with the approach
followed by historians in evaluating intent.

Dr. McDonald does not examine the historical background to demonstrate a history of
official discrimination in Maryland against Republican-leaning voters. He does not explore the
sequence of events leading to the adoption of the 2011 Maryland congressional redistricting plan.
He does not evaluate the procedures for adopting the plan, including the referendum on the plan
in the November 2012 general election. He does not consider the testimony at public hearings or
the presentation of the GRAC to the Maryland General Assembly. He does not cite a single
contemporaneous statement by anyone involved in the adoption of the congressional redistricting
plan. Dr. Morrison’s report, although it does examine some contemporary statements, also fails to
consider most of the Arlington Heights elements.

Neither Dr. McDonald nor Dr. Morrison considers several possible alternative explanations
for the adoption of the plan and CD6, that are separate from any intent to retaliate against voters
in CD6 for their political expression. These include, for example, the creation of a community of
interest, the unpacking of prior CD8, the reflection of Maryland’s domination by the Democratic
Party, and the response to Republican gerrymandering in other states, and the assurance that CD1
will not cross the Chesapeake Bay. All these alternative considerations will be addressed below.5¢

86 Democratic Party has won every statewide election for national office (president and US Senate) during the past
three decades. As of the time of redistricting in 2011 the Democrats held a better than 2 to 1 registration advantage
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XII. DR. MCDONALD MISUNDERSTANDS MARYLAND’S REPORTING OF
ELECTION RESULTS

Dr. McDonald describes as follows his procedure for allocating statewide election results
to CD6 from 2012 to 2016:

“I did some estimation to construct statewide election results within the adopted
Sixth Congressional District. Maryland reports complete election results by county
and election results for early voters only by precinct. Election results are thus
available for Allegany, Garrett, and Washington counties, which are entirely
contained within the Sixth Congressional District. I estimated precinct-level
Election Day candidate tallies for the parts of the Sixth Congressional District
contained in Frederick and Montgomery counties. I apportioned the county total
Election Day vote for the candidates by the proportion of the early vote a candidate
received within a given precinct, relative to the county. I added the known early
vote total and estimated Election Day vote total for each precinct, and sum the votes
across Frederick and Montgomery counties’ precincts assigned to the Sixth
Congressional District. I then summed the votes for all counties to produce district-
wide totals for the Sixth Congressional District.”®’

However, as indicated above and demonstrated by the precinct results excerpt for the 2012
general election, reproduced exactly from the Maryland State Board of Elections website without
modification, Maryland does not report not early votes by precinct. Instead, Maryland reports by
precinct only election night votes, that is, votes cast on Election Day. This excerpt clearly shows
that the only results reported by the Board of Elections by precinct are for the election night votes
and not as Dr. McDonald indicates for early votes. Thus, Dr. McDonald’s fails to accurately reflect
how Maryland reports election results and is estimating procedure is corresponding flawed by this
error.

EXCERPT FROM MARYLAND STATE BOARD OF ELECTIONS PRECINCT
RESULTS

2012 General Election,
http://www.elections.state.md.us/elections/2012/election_data/index.html,
All_By Precinct 2012 General

"County","Election District","Election Precinct","Cong","Legs","Candidate
Name","Party","Office Name","Office District","Winner","Write-In?","Election Night
Votes","Election Night Votes Against"

HOI H’HOO 1 "’"000"’"06"’"0IC"’"BaraCk Obama"’"DEM"’"PreSident - Vice PreS"’HH’HY"’H"’"66"’""
HOI H’HOO 1 H’HOOOH’HO6H’HOICVI,IVMitt Romneyﬂ’HREP",HPresident - Vice PreS",HH’"H’HH’H35 1 H’HH

over Republicans and have maintained that edge through the elections of 2016.
http://elections.state.md.us/elections/2010/turnout/general/2010_Congressional District.html#Dem;
http://elections.state.md.us/elections/2016/turnout/general/Official%20by%20Party%20and%20County.pdf
87 McDonald Report at 9 (emphasis added).
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XIII. ALTERNATIVE EXPLANATIONS FOR THE CONFIGURING OF CD6

Both the Morrison Report and the McDonald Report are incomplete. Plaintiffs’ experts fail
to consider several plausible and reasonable explanations for the new configuration of CD6 that
have nothing to do with any intent to retaliate against voters for their political expression.

A.  Unpacking Prior CD8

One of the ways in which a district plan disadvantages a political party is through the
packing of its voters into a district well beyond what is needed for election of that party’s
candidates. The result of packing is large numbers of wasted voters to the detriment of the party
that dominates the packed districts. Adam B. Cox in his article in the Supreme Court Review
explains the impact of packing, using Democratic voters as his example: “Packing Democratic
voters into a small number of districts where they constitute large supermajorities ensures
Democratic victories in those districts but reduces the total number of seats Democrats capture by
increasing the number of wasted Democratic votes-that is, votes cast for Democrats that are either
unnecessary or insufficient to win a seat.”®

By 2008, CD8 under the 2001 redistricting plan was an overwhelmingly packed district.
Plaintiffs’ expert Dr. McDonald defines for districts “two competitiveness ranges, 45—55 and 48—
52 percent.”® As indicated in Table 15, congressional election results in 2008 and 2010 for CD8
under the 2001 redistricting plan were some 23 to 25 percentage points beyond McDonald’s outer
range for competitive districts. These results clearly showed former CDS to be a packed district
to the disadvantage of Democrats. For these two elections, the number of wasted Democratic votes
is an extraordinary 264,581 votes. I am not claiming here that Democrats deliberately packed CD8
in the prior redistricting, but, as noted above, packing can be a natural result of the distribution of
voters and of demographic change over time.

CDS8 under the 2001 plan bordered only CD4 and CD6. CD4, which is an African-American voting
rights district, was already packed with Democrats and did not present an alternative for the
unpacking of CD8. That left CD6 as the reasonable alternative for unpacking CD8 and the 2011
redistricting plan did precisely that. As indicated in Table 16, the 2011 plan succeeded in
substantially unpacking CD 8. For the congressional elections of 2012 and 2014, (also, one
presidential and one midterm year election), the Democratic percentage in CD8 dropped by some
12 to 14 percentage points. The number of wasted votes plummeted from 264,581 to 153,362, a
decline of 111,219 wasted votes.

8 Adam B. Cox, “Gerrymandering and Disaggregated Districts,” Supreme Court Review, 2004 429 (2004).

8 Michael P. McDonald, “Redistricting and Competitive Districts,” in The Marketplace of Democracy: Electoral
Competition and American Politics 224 (McDonald and Samples, eds., 2006). Similarly, Barack Obama prevailed
in the 2008 presidential election with 74.5 percent of the vote, not counting absentee and provisional ballots, which
statewide were more favorable to Democrats. Maryland State Board of Elections, State Precinct Reference for 2008
Election, http://www.elections.state.md.us/elections/2008/election_data/index.html.
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TABLE 15
PACKING IN CD8 UNDER MARYLAND’S 2001 REDISTRICTING PLAN AND
WASTED VOTES
2
Election Democratic Republican Democratic Wasted
Votes Votes Percentage Democratic
Votes
2008 229,740 66,351 77.6% 163,389
2010 153,613 52,421 74.6% 101,192
Total 383,353 118,772 76.3% 264,581
Source, Maryland State Board of Elections, General Elections of 2008 and 2010,
http://www.elections.state.md.us/elections/2008/results/general/gen results 2008 4 00808.ht
ml;
http://www.elections.state.md.us/elections/2010/results/General/gen_results 2010_2 00808.ht
ml.

TABLE 16
UNPACKING OF CD8 UNDER MARYLAND’S 2011 REDISTRICTING PLAN AND
WASTED VOTES
Election Democratic Republican Democratic Wasted
Votes Votes Percentage Democratic
Votes
2012 217,531 113,033 65.8% 104,499
2014 136,722 87,859 60.9% 48,863
Total 354,254 200,892 63.8% 153,362

Source: Maryland State Board of Elections, 2012 and 2014 General Elections,

http://www.elections.state.md.us/elections/2012/results/general/gen results 2012 4 00808.html;

http://elections.state.md.us/elections/2014/results/General/gen results 2014 2 00808.html.
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B. Realizing the Democratic Majority

Maryland is one of the most Democratic-dominated states in the nation. Yet Maryland
Democrats’ position, holding 75 percent of congressional seats after the 2010 elections, lagged
behind the percentage of congressional seats held by the dominant party in most other states that
were dominated by either political party. Table 17 reports the percentage of congressional seats
held after 2010—the last election before redistricting--by relatively medium-sized states like
Maryland (4 to 12 congressional districts) in which one party gained at least 60 percent of the vote
in the 2008 vote for president. As indicated in Table 17, Maryland’s percentage of the two-party
presidential vote was about comparable to other states. Yet Maryland’s percentage of
congressional seats was /3 percentage points below the average percentage of congressional seats
won by the respective party that controlled the redistricting process in the 5 states.

An instructive comparison is provided by Massachusetts, which has just one more
congressional seat than Maryland. Democrats about equally dominate the two states. However, all
9 congressional seats in Massachusetts were held by Democrats after 2010, compared to 6 of 8
seats in Maryland.

After the 2011 redistricting Maryland was in line with other party-dominated states. As
indicated in Table 18, Maryland’s percentage of the two-party presidential vote was about
comparable to other states; so too was its percentage of seats held by the dominant party as
compared to other states. Once again Democrats held all 9 congressional seats in the comparable
state of Massachusetts.”’

C. Responding to the Nationwide Context of Congressional Redistricting

Plaintiffs’ experts fail to draw the important distinction between state legislative and
congressional redistricting. Each state establishes a redistricting plan that is dispositive for the
seats comprising its state legislature. But the composition of the U. S. Congress reflects the results
of redistricting plans by all states with more than a single representative. Thus, the context for any
one state’s congressional redistricting decisions includes the redistricting processes taking place
in other states. Adam B. Cox explains that, “Congressional political gerrymanders pose different
analytic, normative, and constitutional questions than do state legislative gerrymanders. The latter
implicate the composition of the whole legislative body, while the former affect only a part.”"

The Maryland Constitution explicitly recognizes the distinction between state legislative
and congressional redistricting. The Constitution stipulates specific requirements for legislative
redistricting plans, but none for congressional redistricting plans. %>

% For uncontested elections, results are imputed from presidential election results.

%1 Adam B. Cox, “Partisan Gerrymandering and Disaggregated Redistricting,” Supreme Court Review 2004 451
(2004).

92 The Constitution of Maryland, Article I1I, Section 4 specifies that “Each legislative district shall consist of adjoining
territory, be compact in form, and of substantially equal population. Due regard shall be given to natural boundaries
and the boundaries of political subdivisions. There is no requirement in the constitution for congressional
districts. http://msa.maryland.gov/msa/mdmanual/43const/html/const.html.
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DOMINANT PARTY STATES: PERCENT VOTES CONGRESS AND PRESIDENT

TABLE 17

2008, PERCENT CONGRESSIONAL SEATS WON*

State Dominant | Vote For Congressional Congressional
Party Dominant Seats Won by Seats Won by

Party 2008 Dominant Party | Second Party
President 2010 2010

Alabama Republican | 60.9% 6 (86%) 1 (14%)

Connecticut Democrat | 61.3% 5 (100%) 0 (0%)

Arkansas Republican | 60.2% 3(75%) 1(25%)

Maryland Democrat | 62.9% 6 (75%) 2 (25%)

Massachusetts | Democrat | 63.2% 9 (100%) 0 (0%)

Oklahoma Republican | 65.7% 4 (75%) 1(25%)

All States 62.4% 33 87%) 5(13%)

Difference +0.5% -12% +12%

MD All

States
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TABLE 18
DOMINANT PARTY STATES: PERCENT VOTES CONGRESS AND PRESIDENT

2012, PERCENT CONGRESSIONAL SEATS WON*

State Dominant | Vote For Congressional Congressional
Party Dominant Seats Won by Seats Won by

Party 2012 Dominant Party | Second Party
President 2012 2012

Alabama Republican | 61.2% 6 (86%) 1 (14%)

Arkansas Republican | 62.2% 4 (100%) 0 (0%)

Kansas Republican | 61.1% 4 (100%) 0 (0%)

Kentucky Republican | 61.5% 5 (83%) 1 (17%)

Maryland Democrat | 63.3% 7 (88%) 1 (12%)

Massachusetts | Democrat | 61.8% 9 (100%) 0 (0%)

Oklahoma Republican | 66.8% 5 (100%) 0 (0%)

Tennessee Republican | 60.4% 7 (78%) 2 (22%)

Utah Republican | 74.6% 3 (75%) 1 (25%)

All States 63.7% 50 (91%) 6 (11%)

Difference -0.4% -1% +1%

MD All

States
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In formulating its 2011 redistricting plan for its contribution to the U. S. Congress,
Maryland’s legislators faced two critical contextual issues. First, Republicans, having gained the
advantage in more state governments than Democrats during the period of post-2000 redistricting
had used partisan gerrymandering to boost their representation in Congress. Second, Republicans
had gained control of additional states for the post-2010 redistricting and were poised for another
round of gerrymandering that would further expand their edge in congressional elections.

Plaintiffs’ expert Dr. McDonald, writing in 2011, clearly explicated this political context
of the Republican-dominated gerrymandering of congressional seats.

“The defining characteristic of the 2010 midterm elections is likely the historic
success of Republican candidates in federal and state races, following back- to-back
decisive victories for Democrats. A fairly clear picture has now emerged as to who
will control redistricting in each state. Republicans appear well-poised to cash in
on their electoral wins by creating redistricting plans that will tilt the electoral
balance for the upcoming decade in their favor in large, battleground states where
partisan gerrymandering is most potent.”

“Republicans control 16 states, Democrats control six states, and the remaining 15
states have divided government. As several political commentators, including
myself, have noted, the Republicans’ prize states include Florida, Michigan, North
Carolina, Ohio, Pennsylvania, and Texas. Democrats were stripped of their largest
prize- California- by the passage of a ballot initiative in 2010 that gave control of
congressional redistricting to a state legislative commission established in 2008,
and they only control one state where they can greatly alter the congressional
balance of power, Illinois. ... Republicans were also in a great position 10 years
ago. Now, they control only three more critical states- North Carolina, Ohio, and
Tennessee- than they did 10 years ago (numerically, they control more states, but
these three are the most consequential).”®?

Similarly, Gary Jacobson, arguably the nation’s foremost scholar of congressional
elections, found that “Republicans enjoyed two advantages in redistricting after the 2000 Census.
First, the states that gained seats after 2000 were more Republican in their voting habits that were
the states that lost seats ... Second, Republicans controlled the redistricting process in several of
the large states that were set to lose or gain seats, and they used that control effectively to boost
their House representation.”®* In an article published in the Yale Law and Policy Review, J. Gerald
Hebert, the former Acting Chief of the U. S. Justice Voting Rights Section, who contributed an
amicus brief on behalf of plaintiffs in earlier stages of this litigation, cites three examples of
invidious partisan gerrymandering following the 2000 U.S. Census, all in Republican controlled
states. “The redistricting experiences in Florida, Michigan, and Texas following the 2000 U.S.
census provide compelling examples of the danger of unfettered partisan redistricting.””>

% Michael P. McDonald, “The 2010 Midterm Elections: Signs and Portents for the Decennial Redistricting, 44 PS:
Political Science and Politics 311,312 (2011). (emphasis added).

%% Gary Jacobson, The Politics of Congressional Elections, 7" ed., (New York: Pearson, 2009), p. 10.

% J. Gerald Hebert and Marina K. Jenkins, “The Need for State Redistricting Reform To Rein in Partisan
Gerrymandering,” 29 Yale Law and Policy Review 543, 552 (2011).
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Legislatures do not blind themselves to these realities of congressional as opposed to state
legislative redistricting. To offset the large Republican advantage in more heavily populated, and
in many cases, competitive states, with significant consequences for representation in Congress, it
was reasonable for the Maryland legislature to make CD6 into a more competitive district for
Democrats.

District 6 Republican Representative Roscoe Bartlett himself recognized during his 2012
reelection campaign that the Maryland legislature’s congressional plan was not intended to
retaliate against himself or his supporters. Rather, it responded to Republican gerrymandering
across the nation. “‘Jt’s not personal’” Bartlett said about the redistricting plan. ‘They just needed
another Democrat seat. The Democrats only control, I think, six states and the District [of
Columbia]. Republicans control, I think, four times that. So they had to find pick-up opportunities
anywhere they could. ™

Then-state Senator Jamie Raskin, an advocate of redistricting reform, explained that the
Maryland legislature could not have been expected to “unilaterally disarm,” given Republican
legislatures’ advancement of party goals in larger competitive states when those gains were of
much greater consequence on the partisan composition of congress. He cites the examples of North
Carolina and Ohio, which both created supermajority districts of each party, resulting in a loss of
representation for Democrats.”’

As indicated by the report of demographer Bill Cooper, the Maryland legislature could
have adopted a plan which would have given Democrats an edge in all 8 congressional districts,
creating the potential for Democrats to control all congressional seats as they did in Massachusetts.
Table 20, taken from the Cooper Report indicates that the alternative map contains 8 majority-
Democratic districts. The Table also indicates that the 8-0 map preserves two majority African
American districts.

The map included in the Cooper report demonstrates that the plan creates reasonably compact
districts, given Maryland’s unique geography. This further shows that there is no particular
correlation between so-called “traditional redistricting principles” and the partisan composition of
a redistricting plan. Dr. Morrison quotes Mr. Hawkins to the effect that incumbent Democratic
members of Congress opposed such a redistricting plan even if it was more favorable to
Democrats.”® However, although incumbent members have an important influence on
congressional redistricting, they are not the final decision-makers, and if the goal of the legislature
had been to retaliate against Republican inclined voters in Maryland they could have done so more
aggressively through an alternative redistricting plan. The 8-0 map would also maintain the cross-
Bay configuration that was present in the 2002 congressional map, a violation of traditional
redistricting principles rejected by the 2011 congressional map drawers even at the expense of
achieving a more effective Democratic map (see Section XI1.4 below).

% Evan Serpick, “The Last Stand of Roscoe Bartlett,” Baltimore Magazine, May 2012,
http://www.baltimoremagazine.com/2012/5/5/the-last-stand-of-roscoe-bartlett (emphasis added).

97 Jamin B. Raskin, “Nonrepresentational Line-Drawing and the Universal Representational Imperative: Why Judges
Should Replace Gerrymandering with Proportional Representation,” Yale Law and Policy Review, (Winter, 2012),
http://ylpr.yale.edu/inter alia/nonrepresentational-line-drawing-and-universal-representational-imperative-why-
judges.

% Morrison Report at 15-16.
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ILLUSTRATIVE DEMOCRATIC REDISTRICTING PLAN WITH 8 DEMOCRATIC

TABLE 19

DISTRICTS

District | Population % African American 18+ | Democratic Percentage
President 2008
1 722,429 19.6% 54.9%
2 720,465 22.4% 52.5%
3 720,600 25.1% 61.8%
4 721,571 55.8% 79.0%
5 721,786 30.1% 57.0%
6 721,529 11.3% 56.2%
7 721,892 52.2% 72.1%
8 721,959 11.3% 62.5%

Source: Report of Bill Cooper. The Democratic percentages are slightly understated because
the Harvard Archive on which the report relies, does not include the absentee and provisional
votes (9.1 percent of all votes), which are more Democratic (67.1%) than the election day votes

(62.5%), Maryland State Board of Elections, 2012 General Election, President,

http://www.elections.state.md.us/elections/2008/results/general/gen results 2008 4 001-.html.
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D. Responding to the Goal of Realigning Congressional District 1 So That
it Did Not Cross the Chesapeake Bay

The state of Maryland explicitly indicated at the time of the redistricting process that one
of the goals of the congressional plan was to conform to traditional redistricting principles by
reconfiguring Congressional District 1 so that it no longer crossed the Chesapeake Bay. In its
presentation to the General Assembly, GRAC expressly outlined the goal of devising a plan for
Congressional District 1 that, unlike the previous plan, did not cross the Chesapeake Bay. In its
presentation on CD1 GRAC noted that, “9 Eastern Shore Counties are kept together. District no
longer crosses the Chesapeake Bay into more urban areas of Anne Arundel County and instead
runs into rural portions of Carroll County.” State Democratic Delegate Kathleen Dumais, one of
the legislative decision-makers, in defending the 2011 congressional plan prior to the November
2012 referendum also highlighted the realignment of CD1 so that it met the goal of not crossing
the Bay. In an Op Ed published on October 29, 2012, Delegate Dumais reiterated the GRAC
statement on the priority of not crossing the Bay in new CD1. She wrote, “District 1 keeps the nine
Eastern Shore counties together and no longer crosses the Chesapeake Bay into more urban areas
of Anne Arundel County. Instead, it runs into rural portions of Carroll County.”!%

To maintain the required population for the new CDI1 that did not cross the Bay, it was
necessary to add in not only the population from Carroll County, which had previously been in
CD6, but also the parts of Harford County and Baltimore County that were also in the prior CD6.
As indicated in Table 20, taken from the Report of Bill Cooper, the amount of Anne Arundel
population removed from prior CD 1 almost exactly equals the amount of population added in
from Carroll County, Harford County, and Baltimore County. To assure that the new CD6
conformed to the one-person, one-vote requirement, the legislature included additional population
from Montgomery County, parts of which were already in CD6 under the 2002 congressional
redistricting plan. As indicated in Table 20, the transfer in and out of CD1 had no effect on racial
opportunities since the areas of exchange were overwhelmingly white with very small black and
Hispanic voting age populations.

9 GRAC “Recommended Congressional Plan.”
100 K athleen Dumais, “Md. Congressional Map is Fair, Legal,” Baltimore Sun, October 29, 2012,
http://www.baltimoresun.com/news/opinion/oped/bs-ed-redistricting-20121029-story.html.
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TABLE 20
DEMOGRAPHIC STATISTICS POPULATION TRANSFERS 2011 CONGRESSIONAL
PLAN CD1
CD1 Adj. Pop | Black % | Black 18+ | Hispanic | NH
% 18+ % White
Removed From Anne Arundel | 107,577 |4.3% 4.2% 2.5% 89.9%
Added From CD6 in Harford, | 106,562 | 2.0% 1.9% 1.4% 95.0%
Baltimore & Carroll

Source: Report of Bill Cooper.
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CONCLUSION

In sum, the reports of plaintiffs® experts fail to establish any of the key elements of their
claims. Moreover, the weight of the evidence and analysis contradicts these claims. Standard
methods for assessing partisan gerrymandering, including the procedure used by Dr. McDonald in
prior testimony, demonstrate that Maryland’s 2011 congressional redistricting plan was not a
partisan gerrymander. Dr. McDonald’s effort to apply the standards used in voting rights analysis,
moreover, does not withstand scrutiny. Similarly, application of methodology on jobs and
commuting used by Dr. Morrison in a prior challenge to Maryland’s 2011 congressional plan
demonstrates that the new CD6 comprises a community of interest. Citizens testifying at public
hearings and the Governor’s Advisory Redistricting Committee stressed these aspects of the
community of interest in new CD6.

Neither Dr. Morrison nor Dr. McDonald deploy a social science methodology sufficient to
establish the intent of decision-makers for the 2011 congressional plan. The supposition that
decision-makers intended to retaliate against Republican-leaning voters is refuted by the failure to
create a partisan gerrymander, the statement of former Representative Roscoe Bartlett, the votes
of the people of western Maryland themselves, and the fact that Democrats could have created a
plan that gave Democrats an edge in all 8 Maryland districts. It is additionally refuted by four
alternative explanations for the crafting of the 2011 congressional districts, all of them unexamined
by plaintiffs’ experts. These include:

1. Unpacking Congressional District 8, with its large numbers of wasted Democratic
votes.

2. Realizing the Democratic majority in Maryland in conformity with other states
largely dominated by one party in national elections.

3. Responding to the nationwide context of congressional redistricting that the
Maryland constitution treats differently from state legislative redistricting.

4. Meeting the criterion of not crossing the Chesapeake Bay in the drawing of new
Congressional District 1.

Date: May §, 2017
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The 2014 United States elections were held on
Tuesday, November 4, 2014, in the middle of
Democratic President Barack Obama's second term.
During this midterm election year, all 435 seats in the
United States House of Representatives and 36 of the
100 seats in the United States Senate were contested;
along with 39 state and territorial governorships, 46
state legislatures (except Louisiana, Mississippi, New

Jersey, and Virginia),[!! four territorial legislatures,
and numerous state and local races. This midterm
election became the most expensive in history, with
total spending reaching $3.7 billion (including

spending by outside entities!?l), while producing the
lowest turnout since 194231141531

The elections saw sweeping gains by the Republican
Party in the Senate, House, and in numerous
gubernatorial, state, and local races. The Republicans
gained control of the Senate for the first time since

2006, and increased their majority in the House.°!
The Republicans also gained two seats in governors'

I‘aCCS.[7]

Overall, the elections resulted in the largest
Republican majority in the entire country in nearly a
century, with 54 seats in the Senate, 247 (56.78%) in
the House, 31 governorships (62%), and 68 state
legislative chambers. Moreover, Republicans gained
their largest majority in the House since 1928, the
largest majority in Congress overall since 1928, and
the largest majority of state legislatures since

1928 [81191110]

Political scientist Gary C. Jacobson argues that the
voters treated the election as a referendum on the
economy and especially on Obama’s presidency. The
result was the most partisan, nationalized, and
president-centered midterm election in at least 60

years.[11]
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2014 United States elections

Midterm elections
Election day November 4

Senate elections

Seats 33 seats of Class 11
contested and 3 mid-term vacancies
Net change Republican +9, Democratic —9

Map of the 2014 Senate races

Democratic hold  Republican hold  Republican gain
Line through state means both Senate seats were up for

election

House elections

Seats All 435 seats to the 114th Congress
contested
Net change Republican +13, Democratic —13

Map of the 2014 House races
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The Cook Partisan Voting Index, also called PVL, is a
measurement of how strongly a United States
congressional district or state leans toward the
Democratic or Republican Party, compared to the
nation as a whole. The Cook Political Report
introduced the PVI in August 1997 to better gauge the
competitiveness of each district using the 1992 and

1996 presidential elections as a baseline.l!l The index is
based on analysis by the Center for Voting and
Democracy (now FairVote) for its July 1997 Monopoly

Politics report.[z]
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Map by state (After the 2016 election)

Map by 115th House district (After 2016 Election)

PVIs are calculated by comparing the district's average Democratic or Republican Party's share of the two-
party presidential vote in the past two presidential elections to the nation's average share of the same. The

national average for 2004 and 2008 was 51.2% Democratic to 48.8% Republican.['] For example, in

Alaska's at-large congressional district, the Republican candidate won 63% and 61% of the two-party share
in the 2004 and 2008 presidential elections, respectively. Comparing the average of these two results (62%)
against the average national share (49%), this district has voted 13 percentage points more Republican than

the country as a whole, or R+13.

Prior to its April 2009 update, the PVI formula was calculated by comparing district-level results for the
past two presidential elections to nationwide results for the most recent election. David Nir of the Swing
State Project advocated a change to the new formula, and Charlie Cook agreed, wanting an "apples to

apples" comparison.[’
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