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York, for Amicus The Brennan Center for Justice at 
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Before NIEMEYER, Circuit Judge; BREDAR, Chief 
District Judge; and RUSSELL, District Judge. 

Judge Niemeyer wrote the opinion, in which Judge 
Russell joined. Chief Judge Bredar wrote a separate 
opinion, in which Judge Russell joined, concurring in 
the judgment. Judge Russell wrote a separate opinion, 
concurring. 

NIEMEYER, Circuit Judge: 

 The plaintiffs in this action — seven registered 
Republican voters who lived in Maryland’s Sixth Con-
gressional District prior to the State’s enactment of its 
2011 congressional redistricting law — challenge the 
constitutionality of that law and, specifically, the way 
the State redrew the boundaries of the Sixth District. 
See Md. Code Ann., Elec. Law § 8-701 et seq. They con-
tend that in enacting the law, State officials specifically 
intended to burden Republicans with the overarching 
goal of achieving a state delegation to the U.S. House 
of Representatives of seven Democrats and one Repub-
lican, as distinct from the previous six Democrats and 
two Republicans. To do so, the officials targeted Repub-
lican voters in the Sixth District by, on net, removing 
roughly 66,000 of them from the district and adding 
some 24,000 Democratic voters, thereby effecting a 
swing of about 90,000 voters and bringing about the 
single greatest alteration of voter makeup in any dis-
trict in the Nation following the 2010 census. The 
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plaintiffs point out that before the redistricting, ex-
perts regarded the Sixth District as “Solid Republican” 
and after redistricting, as “Likely Democratic.” Based 
on these factual allegations, the plaintiffs argue that 
in enacting the 2011 law, the State deliberately diluted 
their votes and burdened their associational interests 
based on their party affiliation and voting history, in 
violation of their First Amendment rights. 

 The parties have conducted and completed exten-
sive discovery, and neither the plaintiffs nor the State 
has requested any more. Moreover, no party disputes 
the material facts in the record, although the parties 
do dispute the legal consequences that flow from them. 
Following discovery, the plaintiffs filed a motion for 
summary judgment, and the State filed a cross-motion 
for summary judgment. 

 This court conducted a lengthy hearing on the 
cross-motions for summary judgment on October 4, 
2018, and now, for the reasons given herein, the court 
grants the plaintiffs’ motion and denies the State’s mo-
tion. The record shows that: 

• The State specifically targeted voters in the 
Sixth Congressional District who were regis-
tered as Republicans and who had historically 
voted for Republican candidates. 

• The State specifically intended to diminish 
the value of those targeted citizens’ votes by 
removing a substantial number of them from 
the Sixth District and replacing them with 
Democratic voters for the purpose of denying, 
as a practical matter, the targeted voters the 
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opportunity to elect the candidate of their 
choice. 

• The State gave effect to its intent by, on net, 
removing about 66,000 Republican voters 
from the Sixth District and adding 24,000 
Democratic voters in their place. 

• The State meaningfully burdened the tar-
geted Republican voters’ representational 
rights by substantially diminishing their abil-
ity to elect their candidate of choice. 

• The State also burdened the Republican vot-
ers’ right of association, as demonstrated by 
voter confusion, diminished participation in 
Republican organizational efforts in the Sixth 
District, and diminished Republican partici-
pation in voting, as well as decreased Repub-
lican fundraising. 

• These injuries were the direct result of the 
State’s purpose to convert the Sixth District 
from a solid Republican district to a Demo-
cratic district. 

We thus conclude that the plaintiffs have sufficiently 
demonstrated that Maryland’s 2011 redistricting law 
violates the First Amendment by burdening both the 
plaintiffs’ representational rights and associational 
rights based on their party affiliation and voting his-
tory. Because the plaintiffs also satisfy the require-
ments for injunctive relief, we enter a judgment 
permanently enjoining the State from using the 2011 
congressional redistricting plan after the 2018 con-
gressional election and requiring it promptly to adopt 
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a new plan in conformance with this Memorandum 
Opinion for use in the 2020 congressional elections. 

 
I. FACTS OF RECORD 

A 

 The facts of record are not disputed. Following the 
2010 decennial census, the State of Maryland redrew 
the lines of its 8 congressional districts and its 47 state 
legislative districts, as required to equalize the popu-
lation in each district. In particular, the census showed 
that the Sixth Congressional District had grown some-
what since the prior census, having 10,186 more resi-
dents than the ideal adjusted population of 721,529 for 
a Maryland congressional district, a variation of 1.4%. 
Joint Stipulations ¶¶ 9, 52 (ECF No. 104). Thus, Mary-
land was required to remove a net of 10,186 residents 
from the Sixth District to achieve the required equal 
population for the District. With such a modest adjust-
ment, however, the Sixth District would have remained 
a solid Republican district, which, together with the 
First District on the Eastern Shore of Maryland, would 
have given Maryland two reliably Republican districts. 

 Since 1966, the Sixth District had always been 
configured to include all of Maryland’s five most north-
western counties — Garrett, Allegany, Washington, Fred-
erick, and Carroll Counties. See Expert Report of John T. 
Willis at 9 & app. A, maps 11–15 (ECF No. 186-17). After 
the 2002 redistricting, the District included this iden-
tifiable core of five counties, as well as a small pocket 
of northern Montgomery County and larger portions of 
Baltimore and Harford Counties, shown as follows: 
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 At the time of the 2010 congressional election — 
the last held prior to the 2011 redistricting — 47% of 
the Sixth District’s approximately 446,000 registered 
voters were registered as Republicans, 36% were reg-
istered as Democrats, and 16% were registered as Un-
affiliated, making the District the most Republican in 
the State. Joint Stipulations ¶ 10 & Ex. 2 at 2. Repre-
sentative Roscoe Bartlett, a Republican, had continu-
ously represented the District since 1993, and he won 
reelection in 2010 by a margin of 28%. Id. ¶ 8. 

 In creating the 2011 redistricting plan, the Demo-
cratic officials responsible for the plan redrew the 
Sixth District’s boundaries far more dramatically than 
was necessary to remove 10,186 residents from the 
District. Under their plan, the Sixth District retained 
only one-half of its original population (specifically, the 
residents of Garrett, Allegany, and Washington Coun-
ties, as well as roughly half the population of Frederick 
County). The other half of the former Sixth District’s 
population — roughly 360,000 residents — was moved 
to other districts. Approximately 60% of those removed 
— those from Frederick County and more than half the 
population of Carroll County — were shifted into the 
Eighth Congressional District, which had previously 
been confined almost entirely to Montgomery County. 
In place of those residents, the plan added to the 
new Sixth District approximately 350,000 residents 
from Montgomery County — the majority of whom 
had previously been assigned to the Eighth District. 
The exchange thus involved over 700,000 residents. 
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The final 2011 redistricting map for the Sixth District 
is shown as follows: 
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 The new Eighth District is shown as follows: 
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 Finally, the map as a whole is shown as follows: 

 

 The registered voters removed from the former 
Sixth District were predominately Republican, while 
those added were predominately Democratic. Specifi-
cally, in the precincts removed from the Sixth District, 
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there were on average approximately 1.5 times as 
many registered Republicans as Democrats. By con-
trast, in the precincts added to Sixth District, regis-
tered Democrats outnumbered Republicans by more 
than 2 to 1. In total, the reshuffling of the Sixth Dis-
trict’s voters resulted in a net reduction of roughly 
66,000 registered Republicans and a net increase of 
some 24,000 registered Democrats, for a swing of about 
90,000 voters. See Opening Expert Report of Prof. Mi-
chael P. McDonald at 5, 11–12 (ECF No. 177-19); Open-
ing Expert Report of Dr. Peter A. Morrison ¶ 134 & tbl. 
1 (ECF No. 177-35). Thus, of the new Sixth District’s 
roughly 437,000 registered voters, 33% were registered 
as Republicans, 44% were registered as Democrats, 
and 22% were registered as Unaffiliated. Joint Stipu-
lations ¶ 53 & Ex. 19 at 2. And, in the new Sixth Dis-
trict, Democratic candidate John Delaney defeated 
Republican incumbent Bartlett by a 21% margin in the 
2012 election. Id. ¶ 54. Delaney was narrowly reelected 
in 2014 with a margin of 1.5% but then won the 2016 
election by a margin of 14%. Id. ¶ 55–56. 

 The Eighth District, to which the State had shifted 
the bulk of the Sixth District’s removed voters, contin-
ued to be a reliable seat for Democrats. Prior to redis-
tricting, registered Democratic voters outnumbered 
registered Republican voters in the Eighth District by 
almost 3 to 1 — 58% were Democrats, 20% were Re-
publicans, and 21% were Unaffiliated. Joint Stipula-
tions Ex. 2 at 2. After the redistricting, 51% of the 
registered voters were Democrats, 27% were Republi-
cans, and 21% were Unaffiliated. Id. Ex. 19 at 2. Thus, 
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even though the number of registered Republicans in 
the Eighth District rose significantly after the transfer 
of Republicans from the Sixth District, registered 
Democrats still outnumbered registered Republicans 
by nearly 2 to 1. 

 The record shows that this readjustment of the 
voter composition of the Sixth District was specifically 
intended by Maryland Governor Martin O’Malley, a 
Democrat; by the Maryland General Assembly, con-
trolled by Democrats; and by the Democratic members 
of Maryland’s congressional delegation to achieve a 7 
to 1 Democratic majority in Maryland’s delegation to 
the U.S. House of Representatives. 

 As was the custom — and indeed the procedure 
specified by state law for redrawing state legislative 
districts — Governor O’Malley took responsibility for 
creating the 2011 congressional redistricting plan and 
submitting it to the General Assembly as a joint reso-
lution for adoption. See O’Malley Dep. 8, 10–11 (ECF 
No. 177-3). He testified explicitly that he wanted to use 
the redistricting process to change the overall compo-
sition of Maryland’s congressional delegation to 7 
Democrats and 1 Republican by flipping either the 
First District on the Eastern Shore of Maryland or the 
Sixth District in western Maryland. See, e.g., id. at 22–
28. He confirmed that he “set out to draw the borders 
in a way that was favorable to the Democratic party.” 
Id. at 9–10. As he stated: 

[T]hose of us in leadership positions in our 
party, the Speaker, the Senate President, the 
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Democratic Dean of the Delegation, myself, 
Lieutenant Governor, we all understood that, 
while our — while we must fulfill our respon-
sibility on redistricting, must be mindful of 
constitutional guidelines, restrictions, case 
law, statutes, it was also — part of our intent 
was to create a map that was more favorable 
for Democrats over the next ten years and not 
less favorable to them. Yes, that was clearly 
one of our many [goals]. 

Id. at 81. After brief consideration, Governor O’Malley 
rejected the notion of flipping the First District be-
cause the resulting district would have to jump across 
the Chesapeake Bay. Id. at 24–27. Consequently, “a de-
cision was made to go for the Sixth.” Id. at 27 (empha-
sis added). 

 To carry out the process, Governor O’Malley ap-
pointed the Governor’s Redistricting Advisory Com-
mittee as the public face of his effort, directing it to 
hold public hearings and recommend a redistricting 
plan. But at the same time, he “asked Congressman 
[Steny] Hoyer, as the dean of the [U.S.] House delega-
tion,” to “lead the effort . . . to inform the [Advisory 
Committee] about congressional redistricting” and 
“come up with a map that a majority of the congres-
sional delegation supports.” O’Malley Dep. 47–48; see 
also Willis Dep. 185–88 (ECF No. 177-14). And the rec-
ord shows that the work produced under the direction 
of the Democratic members of Maryland’s congres-
sional delegation — including data reflecting how citi-
zens in discrete areas of the State had voted in the past 
— played a central role in shaping the new Sixth 
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District. See, e.g., Miller Dep. 97 (ECF No. 177-15) (tes-
tifying that the map “primarily was drawn by the con-
gressional people”). 

 Thus, while the Advisory Committee was holding 
public hearings across the State — indeed, even before 
it began — the Democratic members of Maryland’s 
congressional delegation, led by Representative Hoyer, 
who has described himself as a “serial gerrymanderer,” 
ECF No. 191-3, began their work to redraw the State’s 
congressional map. Hoyer and other members of the 
delegation retained NCEC Services, Inc., a political 
consulting firm that provides “electoral analysis, cam-
paign strategy, political targeting, and GIS [geographic 
information system] services” to Democratic organiza-
tions. ECF No. 177-17; see also Hawkins Dep. 28–36 
(ECF No. 177-4); ECF No. 177-18. NCEC was specifi-
cally charged with drawing a map that maximized “in-
cumbent protection” for Democrats and that changed 
the congressional delegation from 6 Democrats and 2 
Republicans to 7 Democrats and 1 Republican. It was 
given no additional instruction as to how to draw the 
map. Hawkins Dep. 40–42, 47–49. 

 The primary NCEC analyst assigned to the task, 
Eric Hawkins, analyzed various congressional redis-
tricting plans to inform the Democratic members of the 
Maryland congressional delegation of how different op-
tions would change their districts, and he personally 
prepared between 10 and 20 different draft congres-
sional maps using a GIS computer software program 
called Maptitude for Redistricting. Hawkins Dep. 36–
38. Maptitude allows users to “[c]reate districts using 
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any level of geography,” “[a]dd political data and elec-
tion results,” and “[u]pdate historic election results to 
new political boundaries.” Joint Stipulations ¶ 28. 
With Maptitude, “data reflecting . . . citizens’ political 
party affiliations and voting histories[ ] can be used to 
determine how the outcome of historical elections 
would have changed . . . if the proposed plan had been 
in place in prior years,” id. ¶ 30, thus enabling users to 
predict accurately the likely outcome of future elec-
tions. 

 Hawkins specifically used a proprietary metric 
created by NCEC called the Democratic Performance 
Index (“DPI”), which measures how a generic Demo-
cratic candidate would likely perform in a particular 
district. See Hawkins Dep. 24, 110. As Hawkins ex-
plained, the DPI considers how “statewide candidates 
perform over time in competitive elections,” is 
“weighted differently for different election years,” and 
“take[s] into account past voting history in a state or a 
district.” Id. at 24. The DPI thus “indicate[s] competi-
tiveness or lack thereof ” for Democratic candidates 
and is based on the principle that “observed party per-
formance correlates with future party performance 
more strongly than any other single measure.” ECF 
No. 191-7 at 1. It has proven quite predictive in prac-
tice. For example, in the 2016 congressional election, 
U.S. House Democratic candidates almost never won 
districts with a DPI below 50%, but won 92.5% of dis-
tricts where the DPI was above 50%. Id. at 2. NCEC 
also calculates separate versions of the DPI specific to 
federal and state races — with the federal DPI “only 
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us[ing] federal races” and the state DPI “only us[ing] 
state races” — to better account for “ticket splitting.” 
Hawkins Dep. 25–26. 

 Hawkins testified that he used the DPI to meet the 
dual “goals” given to NCEC — namely, to draw a map 
that would maximize “incumbent protection” for the 
Democrats currently representing Maryland districts 
in Congress and that would “chang[e] the make-up of 
Maryland’s U.S. House delegation from six Democrats 
and two Republicans to seven Democrats and one Re-
publican.” Hawkins Dep. 40–42; see also id. at 47–49. 
With respect to this 7-1 goal, Hawkins’ efforts focused 
on redrawing the Sixth District’s lines to increase its 
federal DPI, id. at 102–03, which Hawkins calculated 
under the preexisting map as standing at 37.4%, indi-
cating low Democratic performance and correspond-
ingly strong Republican performance, id. at 88. Over 
the course of working with Maryland’s Democratic con-
gressional representatives and their staff, Hawkins 
prepared several different maps under which the Sixth 
District would have had at least a 51% federal DPI. 
See, e.g., id. at 97, 157–61. In preparing these draft 
maps, Hawkins considered neither “any measure of 
compactness,” id. at 126, nor whether “there was a 
community of interest related to the I-270 corridor,” id. 
at 128. Rather, “[t]he intent was to see if there was a 
way to get another Democratic district in the state.” Id. 
at 230. 

 While maps were also proposed during this period 
by third-party entities, they resulted in a far lower fed-
eral DPI for the Sixth District and were not used 
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further. For example, a map proposed by the Maryland 
Legislative Black Caucus would have resulted in a fed-
eral DPI of 39% for the Sixth District and DPIs below 
50% for 2 other districts, ECF No. 177-34, a proposal a 
senior congressional staffer worried would be “a recipe 
for 5–3, not 7–1,” ECF No. 177-36. 

 Ultimately, the Democratic members of Mary-
land’s congressional delegation proposed and for-
warded to the state Democratic leadership at least one 
map prepared by Hawkins. See, e.g., Weissmann Decl. 
¶ 8 (ECF No. 186-11). Hawkins also traveled to Annap-
olis to brief a number of state legislative staffers on the 
proposal, see Hawkins Dep. 170–75, and assisted at 
least some of these staffers as they continued working 
on the congressional map, see, e.g., ECF No. 191-6. 

 The record reflects that a group of staffers to the 
State’s most senior Democratic leaders, including the 
Governor, was “tasked with developing a plan . . . that 
would be acceptable to the [Governor’s Redistricting 
Advisory Committee].” Weissmann Decl. ¶ 9; see also 
id. ¶ 7. Significantly, these senior staffers were given a 
data file containing NCEC’s proprietary DPI infor-
mation for Maryland at the precinct level — the small-
est geographic unit in Maryland (averaging around 
3,000 people) at which election results are reported. 
See id. ¶¶ 4–5. This data file was loaded onto a laptop 
used by the staffers to generate maps, and this laptop 
also contained the Maptitude software and “party reg-
istration data and voter turnout data,” including data 
at the census-block level — the smallest geographic 
unit used by the U.S. Census Bureau. Id. ¶¶ 3–5. State 
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Democratic officials, through their staffers, thus con-
tinued to use the DPI — as well as other information 
about how local groups of citizens had previously voted 
and the political party with which they were affiliated 
— to finalize a map for the Advisory Committee and 
ultimately the Governor. 

 One of the staffers involved in this process testi-
fied that after the group received a draft map that had 
been proposed by Maryland’s congressional delegation, 
the group made a series of changes to the map — 
chiefly, keeping Washington County intact in the Sixth 
District; keeping the City of Frederick, but not its sub-
urbs, intact in the Sixth District; connecting the City 
of Frederick with a swath of Montgomery County by 
orienting the Sixth District around the I-270 highway; 
and making adjustments so that the Eighth District no 
longer went into Prince George’s County and the 
Fourth District no longer went into Montgomery 
County. Weissmann Decl. ¶ 9. While the staffer did not 
give testimony about whether the group aimed to carry 
out the Governor’s goal of creating a 7-1 map, he did 
acknowledge that the group briefly considered creating 
a map such that “eight Democratic and zero Republi-
can congressional representatives could be elected” 
from Maryland. Id. ¶ 12. 

 Governor O’Malley appointed the Governor’s Re-
districting Advisory Committee as the public face of 
his mapdrawing efforts. He charged the committee 
with holding public hearings around the State and rec-
ommending two redistricting plans for his considera-
tion — one for the State’s 8 congressional districts and 
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the other for its 47 legislative districts. Joint Stipula-
tions ¶ 18. The Governor selected Jeanne D. Hitchcock 
— a Democrat with no prior redistricting experience, 
who was then the Appointments Secretary in the Gov-
ernor’s Office, see Hitchcock Dep. 45–46 (ECF No. 177-
8) — to chair the Committee, and he appointed four 
other individuals to be members of the Committee: 
state Senate President Thomas V. Mike Miller, Jr.; 
state House of Delegates Speaker Michael E. Busch; 
Richard Stewart, a businessman who had chaired the 
Governor’s reelection campaign in Prince George’s 
County; and James J. King, a businessman from Anne 
Arundel County who had previously served in the 
House of Delegates and who was the Committee’s sole 
Republican. Joint Stipulations ¶¶ 19–20. 

 The Advisory Committee held 12 public hearings 
across the State from July through September 2011 
and received approximately 350 comments from mem-
bers of the public. Joint Stipulations ¶ 22. At hearings 
conducted in western Maryland, residents provided 
suggestions regarding potential changes to the shape 
of the Sixth District. Several of these residents testi-
fied about various connections between Frederick and 
Montgomery Counties — including Interstate 270 (“I-
270”), a 35-mile highway running between the City of 
Frederick and southern Montgomery County — and 
advocated for replacing the part of the Sixth District 
stretching east into Baltimore and Harford Counties, 
and perhaps even some or all of Carroll County, with 
territory from Montgomery County. But none of the 
speakers contemplated a map that would remove from 
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the Sixth District much of Frederick County itself, 
which had been included in its entirety in the Sixth 
District since 1872. See, e.g., Public Hearing Testimony 
(ECF No. 186-3) at MCM 000029–31 (“[T]he start of 
the Sixth District is pretty easy, with Garrett, Allegany, 
Washington, and Frederick, you’ve got a nucleus 
there. . . . [O]nce you start with those four counties, . . . 
your orientation should be to go east into either How-
ard, or go southeast into Montgomery Counties, to the 
greatest extent possible, and . . . leave Harford, Balti-
more, and even portions of Carroll for a Baltimore-ori-
ented district”); id. at MCM000038 (“[B]oth in terms of 
making it viable for someone to reach the voters, and 
in terms of better representing the population, it would 
make more sense to re-orient the district to include 
more of Montgomery County and less — and none of 
Harford and Baltimore and less of Carroll, as you put 
those communities in with the Baltimore County area 
that they are naturally a part of ”); id. at MCM 000048 
(“Frederick County and the counties west of Frederick 
have more in common with Montgomery County than 
they do with Carroll, Baltimore, or Harford”). 

 The Advisory Committee released its proposed 
congressional redistricting plan to the public on Octo-
ber 4, 2011, with the Committee’s lone Republican 
casting the sole vote against the plan. Joint Stipula-
tions ¶ 32. The Committee’s map had a federal DPI 
of 53% in the Sixth District, which was greeted as 
“good news” by the man who was widely expected to be 
the Democratic nominee to represent the newly re-
drawn District in the upcoming 2012 election. ECF No. 
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177-25; see also Garagiola Dep. 27 (ECF No. 177-24) 
(agreeing that, in his mind, “one of the purposes[ ] [was] 
to make the Sixth Congressional District have [a] 53 
percent Democratic performance”). As he succinctly ex-
plained at the time, the Advisory Committee’s pro-
posed Sixth District would include “[a]ll of Washington, 
Alleg[a]ny, and Garrett [Counties]”; “southern Frederick 
[County] and the City of Frederick”; and then “about 
40% of Montgomery County, including northern and 
western parts,” while “[t]he rest of Frederick would be 
in [the Eighth] district.” ECF No. 177-25. 

 Members and staff of the Advisory Committee 
briefed a joint session of the state House and Senate 
Democratic Caucuses about their recommended con-
gressional plan on October 3, 2011. Joint Stipulations 
¶ 35. Talking points prepared for Senate President 
Miller’s introductory remarks encouraged him to 
emphasize that “[e]ven though the map isn’t pretty, 
it accomplishes a few important goals,” including 
“creat[ing] an opportunity for Montgomery County to 
control two congressional districts”; “preserv[ing] all 
six incumbent Democrats in ‘safe’ districts,” none of 
which would have “less than 58% Democratic perfor-
mance”; and “giv[ing] Democrats a real opportunity to 
pick up a seventh seat in the delegation by targeting 
Roscoe Bartlett.” ECF No. 177-23. The talking points 
continued, “In the face of Republican gains in redis-
tricting in other states around the nation, we have a 
serious obligation to create this opportunity.” Id. 

 Following Senate President Miller’s remarks, Chair-
woman Jeanne Hitchcock delivered a PowerPoint 
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presentation that stated that the Sixth and Eighth 
Districts had been “[c]onfigured to reflect the North-
South connections between Montgomery County, the 
I-270 Corridor, and western portions of the State.” 
Joint Stipulations, Ex. 6. The record suggests that 
those in attendance were skeptical that the I-270 cor-
ridor justified dramatically redrawing both the Sixth 
and the Eighth Districts. For example, immediately af-
ter Hitchcock’s presentation, Democratic Delegate 
Curt Anderson told a reporter, “It reminded me of a 
weather woman standing in front of the map saying, 
‘Here comes a cold front,’ and in this case the cold front 
is going to be hitting Roscoe Bartlett pretty hard.” 
Joint Stipulations ¶ 46. And, while listening to Hitch-
cock give a similar presentation earlier in the day, one 
senior congressional aide who had been intimately in-
volved in the redistricting process wrote to another, 
“This is painful to watch. . . . I’m not sure I buy the 
themes they are selling. Hopefully they have some bet-
ter ones for the public face of it.” ECF No. 177-58. 

 On October 15, 2011, Governor O’Malley an-
nounced that he was submitting a map to the General 
Assembly that was substantially the same as the Ad-
visory Committee’s proposal, Joint Stipulations ¶ 33, 
and two days later, on October 17, Senate President 
Miller introduced the Governor’s proposed redistrict-
ing map as Senate Bill 1 at a special legislative session. 
With only minor technical amendments, Senate Bill 1 
was signed into law on October 20, 2011, three days 
after it had been introduced. Id. ¶ 34; see Md. Code 
Ann., Elec. Law §§ 8-701 – 8-709. In the 2012 general 
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election, Maryland voters were asked whether they 
were “for” or “against” the law that “[e]stablishes the 
boundaries for the State’s eight United States Con-
gressional Districts based on recent census figures, as 
required by the United States Constitution,” and 64% 
of voters who responded to that question voted in favor 
of the law. Joint Stipulations ¶ 39. 

 “No Republican Senator or Delegate voted for Sen-
ate Bill 1 in committee or on the floor in recorded roll 
call votes.” Joint Stipulations ¶ 36. Moreover, while the 
legislation was progressing rapidly through the Gen-
eral Assembly, numerous legislators made comments 
reflecting their clear understanding that the massive 
redrawing of the Sixth District was designed primarily 
to give the eventual Democratic nominee a distinct 
electoral advantage over the Republican nominee. For 
example, one Delegate bluntly stated in a floor speech 
that he supported the map because it meant “more 
Democrats in the House of Representatives.” Id. ¶ 44. 
Another Delegate stated in an October 17 interview 
that, “What we’re doing is we are trying to get more, in 
terms of — currently we have two Republican districts 
and six Democratic Congressional districts and we’re 
going to try to move that down to seven and one, with 
the additional Congressional district coming more out 
of Montgomery county and going into western Mary-
land that would give the Democrats more.” Id. ¶ 47. 
One Democratic Senator who voted for the bill none-
theless lamented in a floor speech that partisan gerry-
mandering was a problem across America, adding that 
“it’s a process where we dress up partisan and political 
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ambition on both sides of the aisle in high principle, 
but we can all tell what’s really going on.” Joint Stipu-
lations ¶ 43(a) (emphasis added). And the only Demo-
cratic Senator to vote against the bill stated in an 
October 14 interview, “[W]hen you look at the way 
these districts are drawn, they’re absolutely drawn 
with one thing in mind. . . . [I]t’s certainly drawn so 
that you can minimize the voice of the Republicans.” 
ECF No. 177-41 at 16 (emphasis added). 

 The result of the wholesale recomposition of the 
Sixth District was precisely as intended and predicted. 
In October 2012, the Cook Political Report released an 
analysis of “all 435 newly redrawn Congressional dis-
tricts in the country” using its Partisan Voter Index 
(“Cook PVI”), ECF No. 177-52 at 1, a well-respected 
“measurement of how strongly a United States con-
gressional district or state leans toward the Demo-
cratic or Republican Party, compared to the nation as 
a whole,” ECF No. 177-51; see also Lichtman Dep. 131 
(ECF No. 177-49) (testimony of State’s expert witness 
that the Cook PVI is a “well respected” and “well re-
garded” metric). Specifically, a Cook PVI of D+2 means 
that in the last two presidential elections, “that district 
performed an average of two points more Democratic 
than the nation did as a whole.” ECF No. 177-52 at 9. 
In addition to calculating PVIs, the Cook Report also 
assigns each congressional district a label based on its 
assessment of the political parties’ electoral prospects. 

 Using these metrics, the Cook Report examined 
“which districts underwent the most dramatic altera-
tions in redistricting” following the 2010 census and 
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found that Maryland’s Sixth District experienced the 
single largest swing of any district in the Nation. ECF 
No. 177-52 at 6–8. Specifically, before the 2011 redis-
tricting, the Sixth District had a Cook PVI of “R+13” 
and a “Solid Republican” label; after redistricting, the 
District received a Cook PVI of “D+2” and a “Likely 
Democratic” label. Id. at 8. An academic analysis that 
looked at the accuracy of the Cook Report’s forecasting 
over the course of 11 congressional elections helps un-
pack the significance of this swing. When the Cook Re-
port has rated a district “Solid Republican” on the eve 
of a congressional election, the Republican candidate 
has won the race 99.7% of the time; what is more, when 
a district has been rated as “Likely Democratic,” the 
Democratic candidate has won 94% of the time. See 
James E. Campbell, The Seats in Trouble Forecast of 
the 2010 Elections to the U.S. House, 43 Pol. Sci. & Pol-
itics 627, 628 (2010) (ECF No. 191-8). 

 Moreover, the Cook Report’s analysis of the effect 
of redistricting on the Sixth District was consistent 
with NCEC’s own DPI data. According to NCEC, in 
the 2016 congressional election cycle, “Democrats [na-
tionwide] won only four districts where DPI was below 
50 percent”; in none of those districts was the DPI be-
low 40%, as it was in the Sixth District prior to redis-
tricting. ECF No. 191-7 at 1–2. Conversely, among the 
160 districts across the country with a DPI above 50%, 
all but 12 were won by the Democratic candidate. See 
id. Thus, given that the new Sixth District’s DPI was 
53%, NCEC’s data, like Cook’s, confirmed that the 
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Democrats held a clear electoral advantage in the Dis-
trict as a result of its redistricting. 

 The record demonstrates further that, in addition 
to the reduced opportunity to elect a candidate of 
their choice, the plaintiffs and other active members of 
Maryland’s Republican Party faced new difficulties in 
their organizational efforts as a result of the redistrict-
ing. For example, Plaintiff Sharon Strine — a regis-
tered Republican voter who had consistently voted for 
Republican candidates — testified that until the 2011 
redistricting plan reassigned her residence to the 
Eighth District, she had lived and voted in the Sixth 
District ever since registering to vote on her 18th 
birthday in the early 1980s. Strine Dep. 9–15 (ECF No. 
177-53). Even though she no longer lived in the Sixth 
District, she nonetheless worked for over a year on 
Sixth District Republican nominee Dan Bongino’s 
2014 congressional campaign, eventually serving as 
the campaign’s manager. Id. at 8, 59, 61–62. She testi-
fied that over the course of the campaign — “between 
festivals, knocking on doors, parades, anything you can 
imagine” — she spoke to thousands of people in the 
Sixth District and that “every time we were out [cam-
paigning], we met somebody who said, it’s not worth 
voting anymore, every single time. . . . [T]hey just [felt] 
disenfranchised that . . . they don’t have somebody 
that represents them anymore . . . [a]fter the redis-
tricting.” Id. at 61–63. 

 Similarly, Plaintiff Alonnie L. Ropp — also a reg-
istered Republican voter who had consistently voted 
for Republican candidates and whose residence was 
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also reassigned to the Eighth District — testified that, 
at the time of the 2014 congressional election, she 
served on the Frederick County Republican Central 
Committee and played a role in “promot[ing] all of our 
Republican candidates running in our geographic ter-
ritory.” Ropp Dep. 16–23, 33 (ECF No. 177-54). She de-
scribed how, when she engaged with potential voters in 
that capacity, she routinely spent a lot of the conversa-
tion helping the voter figure out which congressional 
district the voter lived in, the Sixth or the Eighth. Id. 
at 34–38. As she stated, “[A] large percentage of folks, 
if they had historically voted, they were confused about 
the candidates. They didn’t know who they should be 
engaging. It was a very confusing situation for them 
that year.” Id. at 37. She added that “we spent most of 
our time” trying to ascertain the voter’s district and 
that, “by the time [we] [got] through 20 minutes of that 
conversation,” some people “felt as though they didn’t 
want to participate that time because it seemed too 
confusing.” Id. at 37–38. 

 And Plaintiff Edmund Cueman — a longtime res-
ident of Carroll County and registered Republican 
voter whose residence was reassigned to the Eighth 
District — described personally feeling “disoriented” 
by and “disconnected” from his new congressional dis-
trict: “[M]y feelings were that every time there’s a cen-
sus, yeah, you may have to make some adjustments. 
You can’t freeze it in time but this . . . was a chop 
job. . . . I have absolutely no connection with what is in 
this district except the portions of Frederick that were 
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thrown in.” Cueman Dep. 11–16, 36–37 (ECF No. 177-
55). 

 Other record evidence corroborates these plain-
tiffs’ experiences, including evidence showing that 
Sixth District registered Republican voters’ participa-
tion declined in primary elections in midterm years — 
i.e., when congressional candidates topped the federal 
ticket. For example, in Garrett County, 48% of regis-
tered Republican voters participated in the 2010 Re-
publican primary election, but that number fell to 35% 
in 2014; in Allegany County, there was a 43% turnout 
for the 2010 Republican primary, a number that fell to 
27% in 2014; and in Washington County, the percent-
age of Republicans participating in the primary fell 
from 37% in 2010 to 25% in 2014. ECF No. 191-11 at 3, 
9–10. 

 Similarly, the record shows a decline in fundrais-
ing by the Republican Central Committees of the three 
counties that remained entirely within the Sixth Dis-
trict after the 2011 redistricting. Specifically, in the 
2014 filing period, the Republican Central Committees 
for Garrett, Allegany, and Washington Counties re-
ceived 6.5% less than in the 2010 filing period, the 
prior midterm election year. ECF No. 210, Ex. C-8 to C-
11. Fundraising by these committees during presiden-
tial election years has suffered as well — comparing 
the contributions received in the 2008 filing period 
with those received in the 2012 filing period reveals a 
drop of 12%. Id. 
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B 

 Three Maryland citizens, acting pro se, com-
menced this action in November 2013, naming as de-
fendants the Chair and the Administrator of the State 
Board of Elections and alleging that the 2011 redis-
tricting plan violated their rights under the First 
Amendment and Article I, § 2, of the U.S. Constitution. 
A district court judge granted the State’s motion to dis-
miss, Benisek v. Mack, 11 F. Supp. 3d. 516 (D. Md. 
2014), and the Fourth Circuit summarily affirmed, 584 
F. App’x 140 (4th Cir. 2014). The Supreme Court, how-
ever, reversed that judgment in December 2015, con-
cluding that the plaintiffs’ constitutional challenge 
was not “wholly insubstantial” and that therefore it 
had to be decided by a district court composed of three 
judges, as required by 28 U.S.C. § 2284. Shapiro v. 
McManus, 136 S. Ct. 450, 455–56 (2015) (quoting Bell 
v. Hood, 327 U.S. 678, 682 (1946)). In doing so, the 
Court observed that the theory underlying the plain-
tiffs’ First Amendment claim had originally been sug-
gested by Justice Kennedy in his concurring opinion in 
Vieth v. Jubelirer, 541 U.S. 267 (2004), and was “uncon-
tradicted by the majority in any of [the Court’s] cases.” 
Shapiro, 136 S. Ct. at 456. 

 On remand, the plaintiffs, then represented by 
counsel, promptly filed a second amended complaint in 
February 2016 — roughly one week after this three-
judge court was empaneled. The amended complaint 
added six additional plaintiffs and refined the theory 
underlying their constitutional challenge. Two of the 
original plaintiffs later agreed to their dismissal from 
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the action, leaving seven plaintiffs, all of whom are reg-
istered Republicans who lived in the Sixth District 
prior to the 2011 redistricting. Three of these plaintiffs 
still reside in the Sixth District, while four of them now 
live in the Eighth District as a result of the redistrict-
ing. 

 In an opinion issued August 24, 2016, we denied 
the State’s motion to dismiss, concluding that the 
plaintiffs had adequately alleged a justiciable claim for 
relief. Shapiro v. McManus, 203 F. Supp. 3d 579, 586, 
600 (D. Md. 2016). Drawing on First Amendment retal-
iation principles, we held that to succeed on their 
claim, the plaintiffs would have to prove three ele-
ments: first, specific intent — “that those responsible 
for the map redrew the lines of [their] district with the 
specific intent to impose a burden on [them] and simi-
larly situated citizens because of how they voted or the 
political party with which they were affiliated”; second, 
injury — that the plaintiffs had, in fact, experienced a 
concrete burden on their legally protected interests; 
and third, causation — “that, absent the mapmakers’ 
intent to burden a particular group of voters by reason 
of their views, the concrete adverse impact would not 
have occurred.” Id. at 596–97 (emphasis omitted). 

 Following the completion of extensive discovery, 
the plaintiffs filed a motion for a preliminary injunc-
tion in May 2017 to prevent the use of the challenged 
map during the 2018 elections. The plaintiffs’ motion 
alternatively sought summary judgment, and the 
State subsequently filed a cross-motion for summary 
judgment. In August 2017, we denied the plaintiffs’ 
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motion for a preliminary injunction and stayed further 
proceedings — including resolution of the parties’ 
cross-motions for summary judgment — for the Su-
preme Court’s decision in Gill v. Whitford, 138 S. Ct. 
1916 (2018). See Benisek v. Lamone, 266 F. Supp. 3d 
799 (D. Md. 2017). The Supreme Court affirmed our de-
nial of the plaintiffs’ motion for a preliminary injunc-
tion in June 2018, Benisek v. Lamone, 138 S. Ct. 1942, 
1943–45 (2018), and, on remand, the parties agreed not 
to reopen discovery. They did, however, file supple-
mental summary judgment memoranda, and we con-
ducted a lengthy hearing on the parties’ cross-motions 
for summary judgment on October 4, 2018. 

 
II. LEGAL PRINCIPLES OF THE DISTRICTING PROCESS 

 The process of creating districts from which mem-
bers of the U.S. House of Representatives are elected is 
rooted in the authority granted by the U.S. Constitu-
tion to both state legislatures and Congress — political 
departments of the respective governments. In estab-
lishing the U.S. House of Representatives, the Consti-
tution provides that “[t]he House of Representatives 
shall be composed of Members chosen every second 
Year by the People of the several States,” U.S. Const. 
art. I, § 2, cl. 1, and further that “[t]he Times, Places 
and Manner of holding Elections for . . . Representa-
tives, shall be prescribed in each State by the Legisla-
ture thereof,” id. § 4, cl. 1. Article I thus “leaves with 
the States primary responsibility for apportionment of 
their federal congressional . . . districts.” Growe v. 
Emison, 507 U.S. 25, 34 (1993). 
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 While Maryland has enacted no law codifying pro-
cedures for discharging the responsibilities conferred 
on it by Article I, § 4, it has codified procedures for re-
drawing the lines of state legislative districts following 
each decennial census. The Maryland Constitution, Ar-
ticle III, § 5, provides: 

Following each decennial census of the United 
States and after public hearings, the Gover-
nor shall prepare a plan setting forth the 
boundaries of the legislative districts for 
electing the members of the Senate and the 
House of Delegates. 

The Governor shall present the plan to the 
President of the Senate and the Speaker of 
the House of Delegates who shall introduce 
the Governor’s plan as a joint resolution to the 
General Assembly. . . . [The] plan shall con-
form to Sections 2, 3, and 4 of this Article. 

And Section 4, in particular, requires that each legisla-
tive district “consist of adjoining territory, be compact 
in form, and of substantially equal population. Due re-
gard shall be given to natural boundaries and the 
boundaries of political subdivisions.” Id. § 4. The Mary-
land Constitution provides further that if the General 
Assembly fails to adopt the Governor’s plan, that plan 
“shall become law.” Id. § 5. The Maryland General As-
sembly implemented a state legislative district plan 
pursuant to these provisions following the 2010 cen-
sus. See Md. Code Ann., State Gov. § 2-201 et seq. 

 With no law codifying the congressional redistrict-
ing procedure, Maryland has, by custom, substantially 
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followed the procedure set forth in the Maryland Con-
stitution for adopting state legislative districts. Thus, 
following each decennial census, the Maryland Gover-
nor takes charge of congressional redistricting by hold-
ing advisory hearings and creating a redistricting 
plan, which he then submits to the General Assembly 
as a joint resolution for adoption. And that process was 
followed after the 2010 census. The process, however, 
did not incorporate the restrictions contained in the 
Maryland Constitution, Article III, § 4, that provide for 
contiguity, compactness, regard for natural bounda-
ries, and regard for boundaries of political subdivi-
sions. 

 While Article I of the U.S. Constitution gives the 
States primary responsibility for the apportionment of 
federal congressional districts, it also reserves to Con-
gress the power to override decisions made by the 
States. Article I, § 4, provides that “the Congress may 
at any time by Law make or alter such [state] Regula-
tions” pertaining to the election of federal representa-
tives. U.S. Const., art. I, § 4, cl. 1. And over the years 
Congress has exercised that authority in various ways. 
In 1842, it required that members of the House of Rep-
resentatives be elected from single-member districts 
composed of contiguous territory. Apportionment Act of 
1842, ch. 47, 5 Stat. 491. In 1872, it required further 
that districts contain, “as nearly as practicable[,] an 
equal number of inhabitants.” Apportionment Act of 
1872, ch. 11, § 2, 17 Stat. 28. In 1901, it added a com-
pactness requirement. Apportionment Act of 1901, ch. 
93, § 3, 31 Stat. 733, 734. In 1911, it again imposed 
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requirements of contiguity, compactness, and equality 
of population. Apportionment Act of 1911, ch. 5, § 3, 37 
Stat. 13, 14. But as it stands today, Congress only re-
quires that the States create single-member districts. 
See 2 U.S.C. § 2c. The single-member-district require-
ment “produce[s] a different . . . result than would be 
reached with elections at large, in which the winning 
party would take 100% of the legislative seats.” 
Gaffney v. Cummings, 412 U.S. 735, 753 (1973). Thus, 
while the single-member-district requirement effects a 
more democratic result, it is this requirement that 
gives rise to apportionment disputes and gerryman-
dering. 

 As the Supreme Court has observed, “[i]t is not 
only obvious, but absolutely unavoidable, that the 
location and shape of districts may well determine 
the political complexion of the area.” Gaffney, 412 U.S. 
at 753. And those state officials charged with redis-
tricting will of course “recognize the political conse-
quences of drawing a district line along one street 
rather than another.” Id. The practical “reality is 
that districting inevitably has and is intended to have 
substantial political consequences.” Id.; see also Vieth, 
541 U.S. at 285 (plurality opinion) (“The Constitution 
clearly contemplates districting by political entities, 
see Art. I, § 4, and unsurprisingly that turns out to be 
root-and-branch a matter of politics”). Thus, because 
the Constitution commits district apportionment to 
political departments, it is quintessentially a political 
process, and courts cannot invalidate a redistricting 
map merely because its drafters took political 
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considerations into account in some manner. See 
Gaffney, 412 U.S. at 752–53. 

 Nonetheless, when political considerations are 
taken into account to an extreme, the public perceives 
an abuse of the democratic process without fully un-
derstanding how it can be resolved within the existing 
structure. Indeed, partisan gerrymandering, as it is 
called, is widely considered to be repugnant to repre-
sentative democracy. As stated earlier in this case: 

The widespread nature of gerrymandering in 
modern politics is matched by the almost uni-
versal absence of those who will defend its 
negative effect on our democracy. Indeed, both 
Democrats and Republicans have decried it 
when wielded by their opponents but nonethe-
less continue to gerrymander in their own self 
interest when given the opportunity. The 
problem is cancerous, undermining the funda-
mental tenets of our form of democracy. 

Benisek v. Lamone, 266 F. Supp. 3d at 818 (Niemeyer, 
J., dissenting); see also Shapiro, 203 F. Supp. 3d at 600 
(Bredar, J., dissenting) (noting that gerrymandering 
is a “noxious” practice with “no place in a representa-
tive democracy”). Moreover, the Supreme Court, with 
no disagreement from any Justice, has concluded re-
peatedly that severe partisan gerrymandering is in-
compatible with democratic principles, see, e.g., Vieth, 
541 U.S. at 292 (plurality opinion), as it threatens “the 
core principle of republican government” — “that the 
voters should choose their representatives, not the 
other way around,” Ariz. State Legislature v. Ariz. 
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Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2677 
(2015) (internal quotation marks and citation omit-
ted). 

 Consistent with these concerns, in an earlier case 
addressing alleged racial discrimination with respect 
to the same 2011 redistricting plan, we noted that the 
shape of Maryland’s Third Congressional District re-
sembled a “broken-winged pterodactyl lying prostrate 
across the center of the State.” Fletcher v. Lamone, 831 
F. Supp. 2d 887, 902 n.5 (D. Md. 2011) (Niemeyer, J.). 
And, to be sure, that pterodactyl still lies there, broken-
winged. Yet, any effort to address misshapen districts 
simply based on shape would likely stray beyond the 
province of the courts. We thus begin with the recogni-
tion that reviewing the political activity giving rise to 
the 2011 redistricting law ordinarily is not a role con-
ferred on the courts. 

 But, even as we recognize that the districting pro-
cess is largely political in nature, we also understand 
that state officials are always limited by specific provi-
sions of the U.S. Constitution. Cf. Rutan v. Republican 
Party of Ill., 497 U.S. 62, 64 (1990) (“To the victor be-
long only those spoils that may be constitutionally ob-
tained” (emphasis added)). And when state officials 
violate specific provisions of the Constitution in carry-
ing out their districting responsibilities, courts must 
not hesitate to fulfill their constitutionally assigned 
role. As the Supreme Court has stated, the political na-
ture of redistricting does not “immunize state congres-
sional apportionment laws which debase a citizen’s 
right to vote from the power of courts to protect the 
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constitutional rights of individuals from legislative de-
struction, a power recognized at least since our deci-
sion in Marbury v. Madison. . . . The right to vote is too 
important in our free society to be stripped of judicial 
protection. . . .” Wesberry v. Sanders, 376 U.S. 1, 6–7 
(1964) (citations omitted). 

 In this vein, the Supreme Court has over the years 
applied specific constitutional provisions to regulate 
particular apportionment plans. In Baker v. Carr, 369 
U.S. 186 (1962), the Court held justiciable a claim al-
leging that a state legislative map establishing dis-
tricts with unequal populations violated the Equal 
Protection Clause. Similarly, in Wesberry, the Court 
held that Article I, § 2’s provision for the election of 
representatives “by the People” meant that “one man’s 
vote in a congressional election is to be worth as much 
as another’s,” 376 U.S. at 7–8, so that today congres-
sional districts must be drawn “with populations as 
close to perfect equality as possible,” Evenwel v. Abbott, 
136 S. Ct. 1120, 1124 (2016). 

 The Court has also held that racial discrimination 
in the districting process violates the Equal Protection 
Clause, see Miller v. Johnson, 515 U.S. 900, 916 (1995); 
Shaw v. Reno, 509 U.S. 630 (1993), and has approved 
remedial redistricting in cases of racial gerrymander-
ing, see, e.g., North Carolina v. Covington, 138 S. Ct. 
2548, 2554 (2018) (per curiam). 

 And in Davis v. Bandemer, 478 U.S. 109 (1986), the 
Court recognized that diluting the votes of one political 
party’s members in the districting process could 
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violate the Equal Protection Clause. But establishing 
a standard under the Equal Protection Clause to give 
effect to Bandemer’s conclusion has proven elusive for 
the Court. See Gill, 138 S. Ct. at 1926–29 (describing 
the Court’s efforts over the years in Gaffney, Bandemer, 
Vieth, and League of United Latin American Citizens v. 
Perry, 548 U.S. 399 (2006), to articulate a standard). 
Nonetheless, when a districting plan, even though the 
product of a political process, is alleged to have injured 
those before the court in violation of a specific provi-
sion of the Constitution, the court must exercise its 
role by applying the standards attending the constitu-
tional right at issue. 

 In this case, we have concluded that the plaintiffs’ 
claims state a viable cause of action in alleging that 
Maryland’s 2011 redistricting plan violated the First 
Amendment by burdening their representational and 
associational rights based on their party affiliation and 
voting history. See Shapiro, 203 F. Supp. 3d 579. To be 
sure, the Supreme Court has not directly addressed al-
legations that a redistricting plan has violated the 
First Amendment, but it has indicated clearly that 
such a challenge is not precluded by its decisions or by 
the Constitution. See Vieth, 541 U.S. at 315 (Kennedy, 
J., concurring in the judgment) (“If a court were to find 
that a State did impose burdens and restrictions on 
groups or persons by reason of their views, there would 
likely be a First Amendment violation, unless the State 
show[ed] some compelling interest”); id. (“The First 
Amendment may offer a sounder and more prudential 
basis for intervention than does the Equal Protection 
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Clause. . . . The First Amendment analysis concen-
trates on whether the legislation burdens the repre-
sentational rights of the complaining party’s voters for 
reasons of ideology, beliefs, or political association”); 
Shapiro, 136 S. Ct. at 456 (noting that the plaintiffs’ 
legal theory in this case — which is premised on the 
First Amendment rather than the Equal Protection 
Clause — is “uncontradicted by the majority in any of 
[the Court’s] cases”); see also Gill, 138 S. Ct. at 1938 
(Kagan, J., concurring) (recognizing that “partisan ger-
rymanders may infringe the First Amendment rights 
of association held by parties, political organization, 
and their members”). As Justice Kennedy explained, 
“After all, . . . allegations [of unconstitutional partisan 
gerrymandering] involve the First Amendment inter-
est of not burdening or penalizing citizens because of 
their participation in the electoral process, their voting 
history, their association with a political party, or their 
expression of political views.” Vieth, 541 U.S. at 314 
(Kennedy, J., concurring in the judgment). Relying on 
decisions such as Elrod v. Burns, 427 U.S. 347 (1976), 
and California Democratic Party v. Jones, 530 U.S. 567 
(2000), he stated: 

As these precedents show, First Amendment 
concerns arise where a State enacts a law that 
has the purpose and effect of subjecting a 
group of voters or their party to disfavored 
treatment by reason of their views. In the con-
text of partisan gerrymandering, that means 
that First Amendment concerns arise where 
an apportionment has the purpose and effect 
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of burdening a group of voters’ representa-
tional rights. 

541 U.S. at 314. The plaintiffs in this case make these 
very allegations, contending that the partisan gerry-
mander effected by Maryland’s 2011 congressional re-
districting plan injured both their representational 
rights and their associational rights by reason of their 
political views, in violation of the First Amendment. 

 
III. REPRESENTATIONAL RIGHTS 

 It is fundamental that “the Constitution of the 
United States protects the right of all qualified citizens 
to vote,” Reynolds v. Sims, 377 U.S. 533, 554 (1964), and 
that a citizen’s right to vote is “individual and personal 
in nature,” id. at 561. Indeed, “the right of qualified 
voters, regardless of their political persuasion, to cast 
their votes effectively . . . rank[s] among our most pre-
cious freedoms.” Williams v. Rhodes, 393 U.S. 23, 30 
(1968) (emphasis added). Expounding on the signifi-
cance of this representational right, the Supreme 
Court has explained: 

[R]epresentative government is in essence 
self-government through the medium of 
elected representatives of the people, and 
each and every citizen has an inalienable 
right to full and effective participation in 
th[is] political process[ ]. . . . Most citizens can 
achieve this participation only as qualified 
voters through the election of legislators to 
represent them. Full and effective participa-
tion by all citizens . . . requires, therefore, that 
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each citizen have an equally effective voice in 
the election of [a representative]. 

Reynolds, 377 U.S. at 565 (emphasis added). 

 Based on these foundational principles, the Su-
preme Court has long recognized that the Constitution 
prohibits States from drawing legislative districts with 
unequal populations — for “[i]f districts of widely une-
qual population elect an equal number of representa-
tives, the voting power of each citizen in the larger 
constituencies is debased and the citizens in those dis-
tricts have a smaller share of representation than do 
those in the smaller districts.” Bd. of Estimate of N.Y.C. 
v. Morris, 489 U.S. 688, 693–94 (1989). Indeed, when a 
State discharges its constitutionally conferred duty to 
create congressional districts, it must draw “districts 
with populations as close to perfect equality as possi-
ble.” Evenwel, 136 S. Ct. at 1124. 

 While a State can thus literally contract the value 
of a citizen’s vote by placing the citizen in an overpop-
ulated district, it can similarly contract the value of a 
citizen’s vote by placing the citizen in a district where 
the citizen’s political party makes up a smaller share 
of the electorate, thereby reducing the citizen’s chance 
to help elect a candidate of choice. Cf. Moore v. Ogilvie, 
394 U.S. 814, 819 (1969) (“The idea that one group can 
be granted greater voting strength than another is 
hostile to the one man, one vote basis of our repre-
sentative government”). 

 To be sure, citizens have no constitutional right 
to be assigned to a district that is likely to elect a 
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representative that shares their views. But they do 
have a right under the First Amendment not to have 
the value of their vote diminished because of the polit-
ical views they have expressed through their party af-
filiation and voting history. Put simply, partisan vote 
dilution, when intentionally imposed, involves the 
State penalizing voters for expressing a viewpoint 
while, at the same time, rewarding voters for express-
ing the opposite viewpoint. This targeting of a citizen’s 
viewpoint is typical of First Amendment violations in 
other contexts. See Rosenberger v. Rector & Visitors of 
Univ. of Va., 515 U.S. 819, 829 (1995) (“When the gov-
ernment targets . . . particular views taken by speak-
ers on a subject, the violation of the First Amendment 
is all the more blatant”); Bd. of Educ. v. Pico, 457 U.S. 
853, 870–71 (1982) (“If a Democratic school board, mo-
tivated by party affiliation, ordered the removal of all 
books written by or in favor of Republicans, few would 
doubt that the order violated the constitutional rights 
of the students denied access to those books”). As the 
Supreme Court has explained, “[E]ven though a person 
has no right to a valuable governmental benefit and 
even though the government may deny him the benefit 
for any number of reasons, there are some reasons 
upon which the government may not rely,” chief among 
them, a person’s political viewpoint, as expressed in his 
party affiliation and voting history. Rutan, 497 U.S. at 
72 (internal quotation marks and citation omitted). 

 Applying traditional First Amendment jurispru-
dence to government action in redistricting, we previ-
ously held in this case that a plaintiff states a claim 
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under the First Amendment when he demonstrates (1) 
that “those responsible for [a redistricting] map redrew 
the lines of his district with the specific intent to im-
pose a burden on him and similarly situated citizens 
because of how they voted or the political party with 
which they were affiliated,” (2) that “the challenged 
map diluted the votes of the targeted citizens to such a 
degree that it resulted in a tangible and concrete ad-
verse effect,” and (3) that “the mapmakers’ intent to 
burden a particular group of voters by reason of their 
views” was a but-for cause of the “adverse impact.” 
Shapiro, 203 F. Supp. 3d at 596–97. When the plaintiff 
makes a sufficient showing of these requirements, “the 
State can still avoid liability by showing that its redis-
tricting legislation was narrowly tailored to achieve a 
compelling government interest.” Id. at 597. 

 Before turning to address the merits, however, we 
address the threshold argument raised by the State 
that the “[p]laintiffs here have failed to produce evi-
dence sufficient to establish that they suffered legally 
cognizable individual harm,” as necessary to satisfy 
the injury-in-fact component of Article III standing. 

 
A 

 Consistent with Article III of the Constitution, 
which limits the jurisdiction of federal courts to “Cases” 
and “Controversies,” courts must “exercise power that 
is judicial in nature,” rather than “serv[ing] as a forum 
for generalized grievances.” Lance v. Coffman, 549 U.S. 
437, 439, 441 (2007). As such, “a plaintiff may not 
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invoke federal-court jurisdiction unless he can show ‘a 
personal stake in the outcome of the controversy,’” Gill, 
138 S. Ct. at 1929 (quoting Baker, 369 U.S. at 204), 
which he does by “satisfy[ing] the familiar three-part 
test for Article III standing: that he ‘(1) suffered an in-
jury in fact, (2) that is fairly traceable to the challenged 
conduct of the defendant, and (3) that is likely to be 
redressed by a favorable judicial decision,’” id. (quoting 
Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016)). 
“Foremost among these requirements is injury in fact 
— a plaintiff ’s pleading and proof that he has suffered 
the ‘invasion of a legally protected interest’ that is ‘con-
crete and particularized,’ i.e., which ‘affect[s] the plain-
tiff in a personal and individual way.’” Id. (quoting 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 & n.1 
(1992)). The “irreducible constitutional minimum of 
standing” is “not [a] mere pleading requirement[ ] but 
rather an indispensable part of the plaintiff ’s case,” 
which “must be supported in the same way as any 
other matter on which the plaintiff bears the burden of 
proof . . . at the successive stages of the litigation.” 
Lujan, 504 U.S. at 560–61. 

 The Supreme Court applied these principles 
specifically to the context of a partisan gerrymander-
ing claim premised on vote dilution in Gill v. Whitford. 
In Gill, a group of Democratic voters from Wisconsin 
filed a complaint challenging the 2011 redistricting 
plan for that State’s legislature, alleging that the plan 
constituted an unconstitutional partisan gerrymander 
that “unfairly favor[ed] Republican voters and candi-
dates” by “cracking” and “packing” Democratic voters 
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throughout the State. 138 S. Ct. at 1923–24 (internal 
quotation marks omitted). Several of the Gill plaintiffs 
alleged that they lived in districts where Democrats 
had been cracked or packed, and all of them alleged 
that, regardless of whether they personally lived in 
such a district, they had been harmed because the ma-
nipulation of district boundaries across the State af-
fected the legislature’s overall composition. Id. at 1924. 
The case proceeded to trial, where the plaintiffs fo-
cused on their theory of statewide injury rather than 
offering proof that any of their particular districts had 
been cracked or packed. Id. at 1932. 

 On appeal, the Supreme Court vacated the district 
court’s judgment in favor of the plaintiffs and re-
manded for further proceedings, holding that the 
plaintiffs had failed to show “standing under the the-
ory upon which they based their claims for relief.” Gill, 
138 S. Ct. at 1929. The Court explained that because 
“a person’s right to vote is ‘individual and personal in 
nature,’” id. (quoting Reynolds, 377 U.S. at 561), “‘vot-
ers who allege facts showing disadvantage to them-
selves as individuals have standing to sue’ to remedy 
that disadvantage,” id. (quoting Baker, 369 U.S. at 
206). The Gill plaintiffs did allege “that they suffered 
such injury from partisan gerrymandering, which 
works through ‘packing’ and ‘cracking’ voters of one 
party to disadvantage those voters.” Id. at 1930. But 
the Court explained, “[t]o the extent the plaintiffs’ al-
leged harm [was] the dilution of their votes, that injury 
[was] district specific” because the voter “votes for a 
single representative.” Id. (emphasis added). As a 
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result, it is “the boundaries of the particular district in 
which [a voter] resides” — “and the composition of its 
voters” — that determine whether and to what extent 
that voter has been “‘disadvantage[d] . . . as an individ-
ual.’” Id. (brackets omitted) (quoting Baker, 369 U.S. at 
206). The Court noted that the remedy for such parti-
san gerrymandering “lies in the revision of the bound-
aries of the individual’s own district.” Id. In sum, the 
voter alleging a dilution violation in his district has 
standing to sue for that violation. 

 But the Court rejected the plaintiffs’ theory of a 
“statewide harm to their interest ‘in their collective 
representation in the legislature,’” reasoning that 
“[a] citizen’s interest in the overall composition of the 
legislature is embodied in his right to vote for his rep-
resentative” and that “the harm asserted by the plain-
tiffs is best understood as arising from a burden on 
those plaintiffs’ own votes,” which in turn “arises 
through a voter’s placement in a ‘cracked’ or ‘packed’ 
district.” Gill, 138 S. Ct. at 1931 (emphasis added). Be-
cause the plaintiffs did not seek to show the requisite 
harm “that he or she live[d] in a cracked or packed dis-
trict” but proceeded “on their theory of statewide in-
jury,” the Court concluded that the plaintiffs had failed 
to demonstrate Article III standing. Id. at 1932. But “in 
light of the plaintiffs’ allegations that [certain of them] 
live[d] in districts where Democrats like them have 
been packed or cracked,” the Court “decline[d] to direct 
dismissal” and instead “remand[ed] the case to the Dis-
trict Court so that the plaintiffs [might] have an oppor-
tunity to prove concrete and particularized injuries 
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using evidence . . . that would tend to demonstrate a 
burden on their individual votes.” Id. at 1934. 

 The plaintiffs in this case, unlike the plaintiffs in 
Gill, have brought and pursued the kind of single-dis-
trict challenge that Gill recognized as providing such 
plaintiffs with standing. Here, all seven plaintiffs are 
registered Republicans who lived in Maryland’s Sixth 
District prior to the 2011 redistricting plan. Three still 
live in the Sixth District, while the other four were 
moved to the neighboring Eighth District. And ever 
since the filing of their Second Amended Complaint, 
their theory of the case has been that those responsible 
for the redistricting plan intentionally and success-
fully “cracked” the formerly Republican Sixth District 
by removing many of the precincts that had histori-
cally supported Republican candidates and replacing 
them with overwhelmingly Democratic precincts. 

 After Gill, it is clear that if the plaintiffs show, as 
they have alleged, that the State deliberately acted to 
flip the former Sixth District from one very likely to 
elect the Republican candidate for Congress to one 
quite likely to elect the Democrat, they will have estab-
lished that the State made it materially harder for 
them to play a role in electing a candidate of choice. 
They would, in short, establish a “disadvantage to 
themselves” in their capacity as individual voters and 
their “‘standing to sue’ to remedy that disadvantage.” 
Gill, 138 S. Ct. at 1929 (quoting Baker, 369 U.S. at 206). 
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B 

 Turning to the merits, we conclude, based on the 
summary judgment record, that the plaintiffs have suf-
ficiently established each element of their First 
Amendment claim that their representational rights 
have been impermissibly burdened by reason of their 
political views and voting history. Relying on undis-
puted facts, the plaintiffs have shown that they are 
“entitled to judgment as a matter of law.” Fed. R. Civ. 
P. 56(a). 

 First, with respect to the mapmakers’ intent, the 
process described in the record admits of no doubt. 
Maryland Democratic officials worked to establish 
Maryland’s congressional district boundaries in 2011 
with a narrow focus on diluting the votes of Republi-
cans in the Sixth Congressional District in an attempt 
to ensure the election of an additional Democratic rep-
resentative in the State’s congressional delegation. 
Governor O’Malley, who was responsible for the redis-
tricting process, asked Congressman Hoyer to lead the 
redistricting effort, and Hoyer retained NCEC to draw 
up district maps that (1) protected Democratic incum-
bents and (2) flipped the Sixth District from Republi-
can to Democratic control. Hawkins, an NCEC analyst, 
followed those two commands and prepared district 
maps using NCEC’s proprietary DPI metric to assess 
the likelihood that a district would elect a Democratic 
candidate. He homed in on maps where the data pre-
dicted a Democratic victory in the Sixth District, un-
like maps submitted by third parties, which had sub-
50% DPI values for the Sixth District. Hawkins 
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submitted maps to the Democratic members of Mary-
land’s congressional delegation, at least one of which 
the delegation passed on to Maryland Democratic offi-
cials who were members of the Governor’s Redistrict-
ing Advisory Committee. Moreover, the underlying 
precinct-level DPI data were shared with the officials’ 
staffers, who then used that information, along with 
State data on party registration and voter turnout, to 
develop a final map with a 53% DPI for the Sixth Dis-
trict, which the Governor submitted to the General As-
sembly and the General Assembly promptly adopted. 
Reliance on the DPI in finalizing a map was essential 
to achieving the specific intent to flip the Sixth District 
from safely Republican to likely Democratic. 

 Moreover, the record is replete with direct evi-
dence of this precise purpose. For example, notes pre-
pared for state Senate President Miller’s remarks to 
the state House and Senate Democratic Caucuses 
about the redistricting plan emphasized that the map 
“create[d] an opportunity for Montgomery County to 
control two congressional districts”; “preserve[d] all six 
incumbent Democrats in ‘safe’ districts,” none of which 
would have “less than 58% [DPI]”; and “g[ave] Demo-
crats a real opportunity to pick up a seventh seat in 
the delegation by targeting Roscoe Bartlett.” ECF No. 
177–23. Governor O’Malley admitted that he intended 
to “create a district where the people would be more 
likely to elect a Democrat than a Republican.” O’Mal-
ley Dep. 82; see also id. at 27–28 (describing aim of 
“put[ting] more Democrats and Independents into the 
Sixth District” to help ensure “the election of another 
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Democrat”). Senate Majority Leader Garagiola admit-
ted that “one of the purposes[ ] [was] to make the Sixth 
Congressional District have 53 percent Democratic 
performance.” Garagiola Dep. 16, 27. These sorts of 
statements, particularly by delegates and state sena-
tors during the General Assembly’s abbreviated con-
sideration of the proposed map, are legion. See, e.g., 
Joint Stipulations ¶¶ 40–51. 

 The State’s argument that its officials intended 
only “to allow Democrats to have an equally effective 
voice in the election of a representative” in the Sixth 
District — an intent that it argues “cannot be equated 
with an intent to burden [Republicans’] representa-
tional rights” — rings hollow. Even if the intent to make 
one party “more competitive” were constitutionally 
permissible, the record shows something materially 
different. Democratic officials, with the help of NCEC, 
worked to craft a map that would specifically trans-
form the Sixth District into one that would predictably 
elect a Democrat by removing Republicans from the 
District and adding Democrats in their place. 

 Moreover, the State’s argument fails to appreciate 
the requirements of the law. If the government uses 
partisan registration and voting data purposefully to 
draw a district that disfavors one party, it cannot es-
cape liability by recharacterizing its actions as in-
tended to favor the other party. The First Amendment 
does not — indeed, cannot — distinguish between 
these intents because they are one and the same when 
applicable to two-party elections. It is impossible to flip 
a seat to the Democrats without flipping it away from 
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the Republicans. Thus, when the government targets a 
class of persons based on the persons’ political affiliation 
and voting and then acts so as to burden their repre-
sentational rights, it has run afoul of the First Amend-
ment, no matter how it characterizes its intent. 

 The State also argues that its officials did not act 
with impermissible intent because they did not target 
specific voters based on their individual party affilia-
tion or voting history. This argument, too, is based on 
a misunderstanding of First Amendment jurispru-
dence. Here, the plaintiffs have shown that they were 
targeted for disfavored treatment because of a shared 
marker of political belief — their Republican Party af-
filiation. The fact that the State intentionally moved 
Republican voters out of the Sixth District en masse, 
based on precinct-level data, and did not examine each 
individual voter’s history does not make its action per-
missible under the First Amendment. Cf. Miller, 515 
U.S. at 920 (condemning State’s targeting of areas with 
“dense majority-black populations” for inclusion in dis-
trict). 

 At bottom, given the overwhelming direct and cir-
cumstantial evidence, there can be no doubt that at 
every stage of the process, the State’s Democratic offi-
cials who put the 2011 redistricting plan in place spe-
cifically intended to flip control of the Sixth District 
from Republicans to Democrats and then acted on that 
intent. The plaintiffs have amply established the in-
tent element of their claim. 
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 Second, with respect to the injury element, the 
plaintiffs have shown that the redrawn Sixth District 
did, in fact, meaningfully burden their representa-
tional rights. At the threshold, it is important to reit-
erate that, under the standard set forth in our denial 
of the State’s motion to dismiss, a plaintiff who has 
shown that the State acted with impermissible retali-
atory intent need not show that the linedrawing al-
tered the outcome of an election — though such a 
showing would certainly be relevant evidence of the ex-
tent of the injury. See Shapiro, 203 F. Supp. 3d at 598. 
And, contrary to the State’s argument, the plaintiffs 
need not show that the new Sixth District was certain 
to produce a Democratic congressman to establish in-
jury to their rights as voters. Indeed, it would only be 
a “perfect” gerrymander where “a voter [who] lives in 
a cracked district” stands “no chance” of having her 
preferred candidate prevail. Gill, 138 S. Ct. at 1936 
(Kagan, J., concurring) (emphasis added). Rather, the 
plaintiffs must show only that their electoral effective-
ness — i.e., their opportunity to elect a candidate of 
choice — was meaningfully burdened, and, of course, 
that this burden was intentionally imposed for parti-
san reasons. That is, the plaintiffs must have experi-
enced a “demonstrable and concrete adverse effect” on 
their “right to have ‘an equally effective voice in the 
election’ of a representative,’” which they can establish 
by showing that they have been placed at a concrete 
electoral disadvantage. Shapiro, 203 F. Supp. 3d at 598 
(quoting Reynolds, 377 U.S. at 565). 
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 The plaintiffs here have made that showing. By 
several measures, the dramatic redrawing of the Sixth 
District’s boundaries disfavored Republican voters. In 
creating the map, the State, on net, removed roughly 
66,000 registered Republicans from the Sixth District 
and added some 24,000 registered Democrats, such 
that Republican voters went from outnumbering Dem-
ocrats 1.3 to 1 (47% of the District’s registered eligible 
voters being Republicans and 36% Democrats) to 
nearly the exact inverse (44% Democrats, 33% Repub-
licans). Joint Stipulations ¶¶ 10, 53. According to the 
DPI metric used by the mapmakers themselves, as 
well as the Cook PVI metric endorsed by the State’s 
expert, Republican voters in the new Sixth District 
were, in relative terms, much less likely to elect their 
preferred candidate than before the 2011 redistricting, 
and, in absolute terms, they had no real chance of doing 
so. Indeed, the Cook report deemed the district’s swing 
— from R+13 and “Solid Republican” to D+2 and 
“Likely Democratic” — the largest of any district in the 
country. ECF No. 177-52 at 6–8. And, historically, 
“Likely Democratic” districts elect a Democrat 94% of 
the time. See Campbell, supra, at 628. 

 Moreover, while the State’s linedrawing need not 
have changed the outcome of an election to be culpable, 
the fact that the Democratic candidate was elected in 
the three elections following the 2011 redistricting pro-
vides additional evidence that the Republican voters 
have suffered a cognizable injury. In other words, the 
Democratic officials who drew the map achieved 
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exactly what they aimed to do — to make Republican 
voters in the Sixth District less effective. 

 Finally, as to causation, the plaintiffs have estab-
lished that, without the State’s retaliatory intent, the 
Sixth District’s boundaries would not have been drawn 
to dilute the electoral power of Republican voters 
nearly to the same extent. 

 The 2010 census required shifting only a small 
number of residents — 10,186 — from a district con-
sisting of over 720,000 residents. While adjustments to 
other districts to achieve equal population or other le-
gitimate goals might also have resulted in some addi-
tional adjustments to the Sixth District, the record 
shows no legitimate basis for the wholesale removal of 
360,000 residents in the northern, more Republican 
portion of the Sixth District and their replacement 
with 350,000 residents from Montgomery County, a 
heavily Democratic area. To the contrary, the record 
conclusively shows that an illegitimate basis — the in-
tent to flip party control — dictated the decision to so 
radically reshape the Sixth District. 

 All of these facts were consistent with the actual 
intent expressed by those responsible for the 2011 re-
districting plan. Thus, the causal link between the 
State’s intent and the harm to the targeted voters’ rep-
resentational rights could not be clearer. In short, the 
record refutes the conclusion that the actions were 
taken for any other reason than to carry out the spe-
cific intent expressed. 
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 The State suggests that other causes were in-
volved, but it fails to explain how the other causes gave 
rise to the massive shifts of population and the specific 
targeting of Republicans. It notes, for example, that the 
need to prevent the new First District from crossing 
the Chesapeake Bay gave rise to extending the First 
District around the northern part of the State, effec-
tively requiring that the eastern boundary of the Sixth 
District be moved westward. Even accepting this sug-
gestion — and, indeed, other similar adjustments to 
accommodate precise populations and other legitimate 
redistricting goals — none explains the dramatic ex-
change of populations between the Sixth and Eighth 
Districts. Moreover, the State’s suggestions do not ex-
plain the undisputed fact that virtually all the Demo-
cratic officials involved stated that the redistricting 
operation was guided by the expressed plan to protect 
existing Democratic seats and flip the Sixth District 
from Republican to Democratic control. 

 The State separately suggests that there was an 
expressed interest in grouping residents along the In-
terstate 270 corridor in one district. As for this argu-
ment, however, there is no evidence that the presence 
of an interstate highway running from the City of 
Frederick to southern Montgomery County was the 
reason for the reconfiguration of both the Sixth and 
Eighth Districts, as distinct from a post-hoc rationali-
zation. In fact, there is affirmative evidence that the I-
270 corridor was not a reason for the reconfigurations, 
including both the utter implausibility of the rationale 
and statements from key decisionmakers. 
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 In short, while there may have been other causes 
that could have marginally altered the Sixth District, 
the striking actions complained of are not explained by 
the State’s proffers. 

 Moreover, for these same reasons, the State has 
certainly not shown that its redistricting law was nar-
rowly tailored to achieve a compelling government in-
terest. 

 In sum, the record amply demonstrates that the 
State violated the First Amendment under the stand-
ard we previously set forth in this case; indeed, there 
is no way, based on this record, that we could conclude 
otherwise. 

 
IV. ASSOCIATIONAL RIGHTS 

 It is likewise well settled that the First Amend-
ment protects the independent right to associate. See 
NAACP v. Button, 371 U.S. 415, 430 (1963) (noting that 
the First Amendment protects “the right ‘to engage in 
association for the advancement of beliefs and ideas’” 
(quoting NAACP v. Alabama ex rel. Patterson, 357 U.S. 
449, 460 (1958))); id. at 431 (“Our form of government 
is built on the premise that every citizen shall have the 
right to engage in political expression and association. 
This right was enshrined in the First Amendment. . . . 
Exercise of these basic freedoms in America has tradi-
tionally been through the media of political associa-
tions” (quoting Sweezy v. New Hampshire, 354 U.S. 234, 
250 (1957) (plurality opinion))); Patterson, 357 U.S. at 
460–61 (noting that “[e]ffective advocacy of both public 
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and private points of view, particularly controversial 
ones, is undeniably enhanced by group association”). 
And this right of association specifically includes the 
right to associate with political parties. See Cal. Dem-
ocratic Party v. Jones, 530 U.S. 567, 574 (2000) (noting 
that “[r]epresentative democracy in any populous unit 
of governance is unimaginable without the ability of 
citizens to band together in promoting among the elec-
torate candidates who espouse their political views” 
and that the “First Amendment protects ‘the freedom 
to join together in furtherance of common political be-
liefs’” (quoting Tashjian v. Republican Party of Conn., 
479 U.S. 208, 214 (1986))). The Court has explained the 
importance of this right to associate with political par-
ties, noting that “political belief and association consti-
tute the core of those activities protected by the First 
Amendment.” Elrod, 427 U.S. at 356; see also Kusper v. 
Pontikes, 414 U.S. 51, 58 (1973) (explaining that, while 
restriction on primary voting did not “deprive [voters] 
of all opportunities to associate with the political party 
of their choice,” it was nonetheless “a ‘substantial re-
straint’ and a ‘significant interference’ with the exer-
cise of the constitutionally protected right of free 
association”). And the kinds of injury resulting from 
such associational violations are readily discernable 
and significant: “Volunteers are more difficult to re-
cruit and retain, media publicity and campaign contri-
butions are more difficult to secure, and voters are less 
interested in the campaign.” Anderson v. Celebrezze, 
460 U.S. 780, 792 (1983). 
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 It is therefore unremarkable that Supreme Court 
Justices have repeatedly recognized these principles in 
the context of partisan gerrymandering. Explaining 
that the First Amendment may be “more relevant” 
than the Equal Protection Clause for assessing parti-
san gerrymandering, Justice Kennedy reasoned that 
the First Amendment protects the interest “of not bur-
dening or penalizing citizens because of their partici-
pation in the electoral process, their voting history, 
their association with a political party, or their expres-
sion of political views.” Vieth, 541 U.S. at 314 (Kennedy, 
J., concurring in the judgment) (emphasis added). And 
focusing on political association in particular, Justice 
Kagan likewise observed only recently that plaintiffs 
can prove injury in the form of associational harm, as 
“distinct from vote dilution,” by showing that the State 
has “burdened the ability of like-minded people across 
the State to affiliate in a political party and carry out 
that organization’s activities and objects.” Gill, 138 
S. Ct. at 1938–39 (Kagan, J., concurring). As she ex-
plained: 

[T]he associational harm of a partisan gerry-
mander is distinct from vote dilution. Con-
sider an active member of the Democratic 
Party in Wisconsin who resides in a district 
that a partisan gerrymander has left un-
touched (neither packed nor cracked). His 
individual vote carries no less weight than it 
did before. But if the gerrymander ravaged 
the party he works to support, then he indeed 
suffers harm, as do all other involved mem-
bers of that party. . . . Members of the 
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“disfavored party” in the State, . . . deprived of 
their natural political strength by a partisan 
gerrymander, may face difficulties fundrais-
ing, registering voters, attracting volunteers, 
generating support from independents, and 
recruiting candidates to run for office (not to 
mention eventually accomplishing their pol-
icy objectives). See Anderson v. Celebrezze, 460 
U.S. 780, 791–792, and n. 12 (1983) (conclud-
ing that similar harms inflicted by a state 
election law amounted to a “burden imposed 
on . . . associational rights”). . . . By placing a 
state party at an enduring electoral disad-
vantage, the gerrymander weakens its capac-
ity to perform all its functions. 

Id. at 1938 (citation omitted). 

 Accordingly, plaintiffs can prove a First Amend-
ment partisan gerrymandering claim involving associ-
ational harm by demonstrating the elements of such a 
claim involving representational rights, but in lieu of 
the harm involving a burden on representational 
rights, they must prove a harm involving a burden on 
their associational rights. Thus, they must prove (1) in-
tent, as described in Part III, supra; (2) that the chal-
lenged map burdened the targeted citizens’ ability to 
associate in furtherance of their political beliefs and 
aims; and (3) causation, again as described in Part III, 
supra. 

 Before turning to address the merits of the plain-
tiffs’ claim premised on associational harm, however, 
we again address in this context the State’s threshold 
argument that the plaintiffs have “failed to produce 
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evidence sufficient to establish that they suffered 
legally cognizable individual harm,” as necessary to 
satisfy the injury-in-fact component of Article III 
standing. 

 
A 

 The State’s argument that the plaintiffs lack 
standing to bring a partisan gerrymandering claim 
premised on harm to their associational rights under 
the First Amendment is governed by the same princi-
ples applicable to the plaintiffs’ claim for injury to their 
representational rights. See Part III.A, supra. Only the 
nature of the injury is distinct. While vote dilution di-
minishes the targeted voters’ opportunity to elect a 
candidate of their choice, the associational injury is the 
burden imposed on the targeted party members’ abil-
ity to affiliate with their political party to carry out its 
activities and achieve its aims. As Justice Kagan ex-
plained in Gill, “if the gerrymander ravaged the party 
[the plaintiff ] works to support, then he indeed suffers 
harm, as do all other involved members of that party.” 
138 S. Ct. at 1938 (Kagan, J., concurring). 

 In this case, the plaintiffs claim that by moving, on 
net, 66,000 Republican voters — over 30% of the Re-
publican voters — from the Sixth District and replac-
ing them with a net of 24,000 Democratic voters, the 
Republican Party in the Sixth District was indeed “rav-
aged.” As they showed and as described in more detail 
below, interest among potential Republican voters in 
the Sixth District declined, fundraising diminished, 
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and enthusiasm among members of the Republican 
Party was damaged. And certain of the plaintiffs spe-
cifically described facing this type of waning interest. 
We conclude that the plaintiffs, as the ones claiming to 
have personally suffered associational injury by reason 
of the 2011 redistricting, have standing to challenge its 
constitutionality. 

 
B 

 Turning to the merits, we conclude, based on the 
summary judgment record, that the plaintiffs have suf-
ficiently established their First Amendment partisan 
gerrymandering claim as premised on harm to their 
associational rights. The plaintiffs, relying on undis-
puted facts of record, again have shown that they are 
entitled to judgment as a matter of law. 

 First, as explained in Part III.B, supra, which is 
also applicable here, in redrawing the lines of the Sixth 
District, the State acted with constitutionally imper-
missible intent to disadvantage certain citizens based 
on their party affiliation and voting history. 

 Second, with respect to the injury element, the 
plaintiffs have shown that the 2011 redistricting plan 
did indeed burden their associational rights. Before 
the 2011 redistricting, the Sixth District was safely Re-
publican. The Republican congressional representative 
in the District had been elected to represent the Dis-
trict since 1993, and he won reelection in 2010 by a 
margin of 28%. But to break that hold by the Republi-
can Party, State officials moved over 30% of registered 
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Republican voters from the District based on their vot-
ing history and replaced them with Democratic voters. 
The plaintiffs have shown that thereafter voter en-
gagement in support of the Republican Party dropped 
significantly. 

 Specifically, they demonstrated that, in midterm 
election years, Republican participation in Republican 
primaries in the counties that remained entirely in the 
Sixth District fell significantly. In Allegany County, for 
example, Republican voter participation went from 
42.8% in the 2010 primary to 26.7% in the 2014 pri-
mary. ECF No. 191-11 at 3, 9–10. And for all counties 
that remained entirely in the District, Republican 
voter turnout in the primaries declined by roughly 30% 
from 2010 to 2014. The plaintiffs provided comparable 
statistics for other elections. 

 Further, testimony provided by several of the 
plaintiffs revealed a lack of enthusiasm, indifference to 
voting, a sense of disenfranchisement, a sense of dis-
connection, and confusion after the 2011 redistricting 
by voters — clear evidence that the plaintiffs were bur-
dened in their ability to “band together in promoting 
among the electorate candidates who espouse their po-
litical views.” Cal. Democratic Party, 530 U.S. at 574. 
Plaintiff Strine described how, after the redistricting, 
“every time we were out [campaigning], we met some-
body who said, it’s not worth voting anymore, every 
single time.” Strine Dep. 61. As she put it, “[T]hey just 
[felt] disenfranchised that . . . they don’t have some-
body that represents them anymore.” Id. at 63. Simi-
larly, Plaintiff Ropp described how, while promoting 
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Republican candidates, she frequently met potential 
Republican voters who “didn’t want to participate that 
time because it seemed too confusing.” Ropp Dep. 37–
38. And Plaintiff Cueman described personally feeling 
“disoriented” by and “disconnected” from his new con-
gressional district in that he had “absolutely no con-
nection with what is in [the] district except the 
portions of Frederick that were thrown in.” Cueman 
Dep. 36–37. 

 The plaintiffs also demonstrated that fundraising 
by the Republican Central Committees of the counties 
that remained entirely within the Sixth District after 
the 2011 redistricting dropped off after the redistrict-
ing in both midterm and presidential elections. 

 We conclude that this undisputed evidence amply 
demonstrates that the plaintiffs’ associational rights 
were burdened. Members of the Republican Party in 
the Sixth District, “deprived of their natural political 
strength by a partisan gerrymander,” were burdened 
in fundraising, attracting volunteers, campaigning, 
and generating interest in voting in an atmosphere of 
general confusion and apathy. Gill, 138 S. Ct. at 1938 
(Kagan, J., concurring) (citing Anderson, 460 U.S. at 
791–92 & n.12). 

 Third, as to causation, the same evidence we cited 
in Part III.B, supra, also supports causation here. The 
massive and unnecessary reshuffling of the Sixth Dis-
trict, involving one-half of its population and dictated 
by party affiliation and voting history, had no other 
cause than the intended actions of the controlling 
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Democratic officials to burden Republican voters by 
converting the District into a Democratic district. And 
it was this reshuffling that caused the associational 
harms noted. 

 In short, the record amply demonstrates that the 
State burdened the plaintiffs’ associational rights, 
which, when coupled with the plaintiffs’ successful 
showing of causation and constitutionally impermissi-
ble intent, establishes that the State violated the First 
Amendment. Indeed, based on this record, it is hard to 
conclude otherwise. 

 
V. REMEDY 

 While the plaintiffs thus prevail on the merits, to 
obtain a permanent injunction, they must also estab-
lish (1) that they will suffer irreparable harm absent 
the injunction; (2) that remedies available at law, such 
as monetary damages, are inadequate; (3) that the bal-
ance of equities tips in their favor; and (4) that such an 
injunction would serve the public interest. See eBay, 
Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006); 
see also Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 
7, 31–33 (2008). 

 We conclude that in this case, absent an injunc-
tion, the plaintiffs will suffer irreparable harm that 
cannot be remedied at law. Because the State’s enact-
ment of the 2011 redistricting law violated the plain-
tiffs’ First Amendment rights, it is well recognized 
that the plaintiffs are, and will be, experiencing ongo-
ing constitutional injury in the absence of a new 
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redistricting map. See League of Women Voters of N.C. 
v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014) 
(“Courts routinely deem restrictions on fundamental 
voting rights irreparable injury”). And only an injunc-
tion mandating a new, lawful map, not money dam-
ages, can remedy this injury. 

 While the State does not really challenge these 
conclusions, it argues that the plaintiffs’ interest in re-
dress is weakened by the fact that any new map 
will only be in place for the 2020 election cycle. This 
argument presupposes that because there are five con-
gressional elections after each decennial census, one 
unconstitutional election somehow lacks sufficient im-
portance to justify a remedy. Unfortunately, this argu-
ment overlooks the fact that plaintiffs have ongoing 
associational injury and will suffer additional repre-
sentational injury during both the 2020 primary elec-
tion and the 2020 general election if the injunction is 
not entered. These are injuries resulting from a serious 
constitutional violation and do not deserve to be de-
meaned by an approach that tells the plaintiffs essen-
tially “to bear it because it will be over soon” — “soon” 
meaning in two years. Every election employing con-
stitutionally deficient districts causes irreparable 
harm. “[O]nce the election occurs, there can be no do-
over and no redress. The injury to these voters is real 
and completely irreparable if nothing is done to enjoin 
this law.” League of Women Voters of N.C., 769 F.3d at 
247. 

 With respect to the balance of the equities, the 
State relies on the Supreme Court’s explanation for 
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affirming the denial of preliminary injunctive relief in 
this case based on the plaintiffs’ delay in seeking 
that relief to argue that the balance tips in the State’s 
favor with respect to now granting vel non a perma-
nent injunction. See Benisek, 138 S. Ct. at 1944. But 
the difference between the plaintiffs’ request for a pre-
liminary injunction and their efforts to obtain a per-
manent injunction cannot be so quickly overlooked. 
The plaintiffs asked for a preliminary injunction, 
which operates only pendente lite, some three and a 
half years after this action was commenced, and the 
Supreme Court concluded that such delay was signifi-
cant with respect to the interim relief being sought. 
But a permanent injunction, which we are now ad-
dressing, is the ultimate remedy that was sought in 
this action, and it was requested when the litigation 
was first commenced in 2013. While it is true that the 
case has dragged on, that protraction cannot be at-
tributed to the plaintiffs, but to process. This case trav-
eled to the Supreme Court twice and came back to us 
twice, and we have not seen any dilatory efforts during 
the process that was before us — either by the plain-
tiffs or by the State. 

 Finally, we conclude that a permanent injunction 
in this case will serve the public interest. It will redress 
a serious, ongoing constitutional injury and enable a 
large number of Maryland voters to more fully partici-
pate in congressional elections. While the State argues 
that a permanent injunction will be unduly disruptive, 
we note our judgment is being issued two years before 
the next general election — a time period that will 



67a 

 

allow the State to comply in an orderly fashion. The 
relief sought in this case is discrete and limited, seek-
ing only to remedy the redrawing of the Sixth District’s 
lines in a manner that renders them constitutional. In-
deed, the plaintiffs have proposed a map that would 
require modifying only the border between the Sixth 
and Eighth Districts. We are confident that the State, 
if it acts diligently, will have little trouble devising an 
alternative map in time for the 2020 election. Finally, 
we believe that redrawing district lines to comply with 
the Constitution will not sow any additional confusion 
beyond that caused by the illegal lines themselves. 

 Accordingly, we will enter an injunction (1) perma-
nently enjoining the State from conducting any further 
elections for members of the U.S. House of Represent-
atives under the 2011 congressional redistricting plan 
and (2) directing the State to adopt promptly a new 
congressional districting plan that addresses the con-
stitutional violations found here with respect to the 
Sixth District for use in the 2020 elections. 

 
BREDAR, Chief District Judge, concurring in the judg-
ment: 

 Partisan gerrymandering is noxious, a cancer on 
our democracy. See Vieth v. Jubelirer, 541 U.S. 267, 292 
(2004) (plurality opinion) (concluding that severe par-
tisan gerrymanders are incompatible with democratic 
principles); Ariz. State Legislature v. Ariz. Indep. Redis-
tricting Comm’n, 135 S. Ct. 2652, 2677 (2015) (stating 
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that to curb partisan gerrymandering is to restore “the 
core principle of republican government” that “voters 
should choose their representatives, not the other way 
around”) (quoting Mitchell N. Berman, Managing Ger-
rymandering, 83 Texas L. Rev. 781, 781 (2005)); Gill v. 
Whitford, 138 S. Ct. 1916, 1940–41 (2018) (Kagan, J., 
concurring) (“At its most extreme, [partisan gerryman-
dering] amounts to ‘rigging elections.’”). The present 
danger of partisan gerrymandering is obvious to courts 
and scholars alike. See, e.g., Nicholas Stephanopoulos 
& Eric McGhee, Partisan Gerrymandering and the 
Efficiency Gap, 82 U. Chi. L. Rev. 831, 838 (2015) 
(“[T]he problem of gerrymandering has never been 
worse in modern American history.”). Yet, setting a 
standard by which to measure the lawfulness of par-
ticular partisan gerrymanders has, to date, proven 
impossible. Today, this Court addresses partisan gerry-
mandering against the backdrop of this case’s long le-
gal history and the many precedential cases that have 
come before. While I do not agree with all of Judge Nie-
meyer’s analysis, I wholeheartedly join the conclusion 
that the current Maryland gerrymander infringes the 
plaintiffs’ valuable associational rights protected by 
the First Amendment. Accordingly, I concur in the 
judgment invalidating the 2011 reconfiguration of 
Maryland’s Sixth Congressional District. 

 As the Supreme Court made clear in Vieth, a legal 
standard employed to measure the lawfulness of parti-
san gerrymanders “must be principled, rational, and 
based upon reasoned distinctions.” Vieth, 541 U.S. at 
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278. Otherwise, it is not justiciable.1 From 1986 until 
today, the Court has rejected standard after standard 
as not workable and, consequently, nonjusticiable. See 
Davis v. Bandemer, 478 U.S. 109 (1986) (articulating, 
as a plurality, that a justiciable partisan gerrymander-
ing claim requires a showing of intent to discriminate 
and a denial of a group’s chance to influence the polit-
ical process); Vieth, 541 U.S. at 306 (holding that the 
Bandemer plurality standard failed and concluding 
that partisan gerrymandering claims are effectively 
nonjusticiable); Vieth, 541 U.S. at 317 (Stevens, J., dis-
senting) (proposing a standard); Vieth, 541 U.S. at 343 
(Souter, J., dissenting) (same); Vieth, 541 U.S. at 355 
(Breyer, J., dissenting) (same); see also Radogno v. Ill. 
State Bd. of Elections, No. 11-4884, 2011 WL 5868225, 
at *2–3 (N.D. Ill. Nov. 22, 2011) (listing rejected parti-
san gerrymandering standards). Here, Judge Nie-
meyer, joined by my colleague Judge Russell, puts forth 
an insightful majority opinion, one with which I agree 
in many respects. Compelling as the opinion is, though, 
my reading of Vieth and its progeny prevent me from 
joining it. 

 I cannot join because Judge Niemeyer’s opinion 
leans on the results of elections in assessing the 

 
 1 See Republican Party of N.C. v. Martin, 980 F.2d 943, 950 
(4th Cir. 1992) (“Justiciability concerns ‘the power of the federal 
courts to entertain disputes, and . . . the wisdom of their doing 
so.”) (alteration in original); Hamilton v. Pallozzi, 848 F.3d 614, 
619 (4th Cir. 2017) (“Justiciability is an issue of subject-matter 
jurisdiction, and we have an independent obligation to evaluate 
our ability to hear a case before reaching the merits of an ap-
peal.”). 
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lawfulness of the Maryland gerrymander. His opinion 
for the Court considers evidence of electoral outcomes 
as proof that the gerrymander succeeded — in short, 
that the map-drawers flipped the Sixth District from 
red to blue. In considering this evidence, the opinion 
performs a causation analysis — under both the repre-
sentational rights and associational rights theories — 
that would ask future courts to discern whether a 
given electoral outcome resulted from a legislative ma-
nipulation of voters or from the voters themselves 
changing their minds. Shapiro v. McManus, 203 
F. Supp. 3d 579, 602, 606 (D. Md. 2016) (Bredar, J., dis-
senting); see also id. at 600 (“[T]he courts are not 
equipped to distinguish those circumstances in which 
the State has drowned out particular voices from those 
circumstances in which the chorus voluntarily 
changed its tune.”). The inherent uncertainty in what 
causes individuals to vote as they do in a particular 
election makes it challenging — perhaps impossible — 
to conclude that a given instance of partisan gerry-
mandering caused an election to turn out as it did. The 
Supreme Court’s requirements for a standard are ex-
acting in this context, so much so that the Court has 
cast aside numerous attempted standards. Assessing 
causation by examining the outcome of any given elec-
tion will always be problematic. And, such a problem-
atic test probably does not satisfy the requirement of 
Vieth that the tool used to gauge lawfulness be “princi-
pled, rational, and based upon reasoned distinction.” 
Vieth, 541 U.S. at 278. Because this problematic causa-
tion analysis permeates Judge Niemeyer’s opinion, I 
write separately. 
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 I concur on narrower grounds, rejecting the repre-
sentational rights theory once again, Shapiro, 203 
F. Supp. 3d at 602 & n.2, but embracing much of the 
associational rights theory. First, the representational 
rights analysis appears to line up with the many other 
valiant — though nonetheless rejected — attempts at 
crafting a standard for partisan gerrymandering 
claims because it does not articulate a sufficiently con-
crete and measurable standard. Beyond the causation 
problems connected to reliance on electoral outcomes 
for proof, it also leaves unanswered the line-drawing 
question: how much political consideration is de mini-
mis and how much violates the Constitution? See, e.g., 
Vieth, 541 U.S. at 291 (rejecting as not judicially man-
ageable a standard that weighs factors “with an eye to 
ascertaining whether the particular gerrymander has 
gone too far”). By contrast, an associational rights 
analysis — one that is stripped of evidence of electoral 
outcomes — is different; it poses no line-drawing prob-
lem. This narrowed associational rights analysis yields 
a workable standard that, when applied in this in-
stance, reveals a constitutional violation. Even without 
any evidence of electoral outcomes, the plaintiffs have 
established a retaliation violation of their First 
Amendment right to associate. I therefore concur in 
the judgment. 

 As articulated by Judge Niemeyer, plaintiffs can 
establish a partisan gerrymandering First Amend-
ment retaliation violation involving associational 
harm when they prove that: (1) those responsible for 
the redistricting drew the boundaries with the specific 
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intent to impose a burden on plaintiffs and similarly 
situated citizens because of how they voted or the po-
litical party with which they were affiliated; (2) “the 
challenged map burdened the targeted citizens’ ability 
to associate in furtherance of their political beliefs and 
aims”; and (3) the map-drawers’ intent to burden was 
a but-for cause of the adverse impact. Part IV, ante, at 
52. The plaintiffs presented ample evidence of intent, 
which Judge Niemeyer lays out in detail. See Part 
III.B, ante, at 42–45.2 His opinion also details how the 
plaintiffs prove harm and causation, citing sufficient 
evidence to prove a constitutional violation. I add that 
no mention of electoral outcomes is necessary to prove 
such a violation, and, indeed, any mention must be 
omitted to establish a workable standard under Vieth. 

 Regardless of whether the State succeeded in its 
obvious intent to increase the likelihood that a Demo-
crat would win the Sixth District, the State certainly 
caused harm. The State targeted voters because of the 
political party affiliation they claimed (Republican) 
and with whom they associated (other Republicans). 
The State retaliated against voters for those associa-
tions. This harm differs from a violation of representa-
tional rights in that it does not matter if “[a voter’s] 
individual vote carries . . . less weight than it did 

 
 2 Evidence of a map-drawer’s intent to impact the election 
does not pose the same justiciability problems as proving that the 
election was impacted in fact. The latter is dependent on how peo-
ple vote. Courts cannot and should not try to answer the question 
of whether a partisan gerrymander succeeded in changing the 
outcome of an election. There are simply too many variables in 
play — variables that courts are not equipped to measure. 
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before.” Gill, 138 S. Ct. at 1938 (Kagan, J., concurring). 
Rather, the gerrymander of Maryland’s Sixth Congres-
sional District deprives the disfavored group of voters 
of its “natural political strength” by building road-
blocks to “fundraising, registering voters, attracting 
volunteers, generating support from independents, 
and recruiting candidates to run for office (not to men-
tion eventually accomplishing their policy objectives).” 
Id. This harm occurs before Election Day and persists 
long after. And, it is not measured by the outcome of a 
given election. 

 Illustrative examples of associational harm exist 
in the record before this Court. For one, during the 
2011 redistricting process, the State divided Frederick 
County for the first time since 1840. Willis Dep. at 122 
(ECF No. 177-14). Frederick County would constitute 
a community of interest under almost any definition of 
the term. The redistricting map shows that the State 
carved out the county seat, the City of Frederick, and 
siphoned the City and the County’s more competitive 
precincts away from the more solidly Republican pre-
cincts. McDonald Expert Report at 23 & Figure 6 (ECF 
No. 177-19). Sometimes a state may have to divide 
communities of interest in order to draw equal districts 
after a movement in population; however, the division 
of Frederick County is not such a collateral conse-
quence. Coupled with ample evidence of legislative in-
tent, the scooping out of Frederick’s county seat and 
competitive precincts constitutes a blatant targeting of 
and retaliation against the Republicans in Frederick 
County. One Frederick County resident, who was 
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moved from the Sixth to Eighth District, noted that he 
felt disoriented and disconnected after the redistrict-
ing: “I have absolutely no connection with what is in 
this district except the portions of Frederick that were 
thrown in.” Cueman Dep. at 36–37 (ECF No. 177-55). 
This is the essence of associational harm. 

 Here, the plaintiffs establish associational harm 
because they present evidence, primarily in the form of 
voter testimony, that the gerrymander “ravaged the 
party.” Gill, 138 S. Ct. at 1938 (Kagan, J., concurring). 
The map-drawers removed over 66,000 registered Re-
publicans from the Sixth District and added over 
24,000 Democrats. Joint Stipulations ¶¶ 10, 53 (ECF. 
No. 177-5). When the redistricting map arose in com-
mittee and, subsequently, on the legislative floor, not a 
single Republican senator or delegate voted for it. Joint 
Stipulations ¶ 36. The plaintiffs present testimony, 
which Judge Niemeyer summarizes, Part I.A, ante, at 
22–25, showing that numerous Republicans from the 
Sixth District felt disenfranchised and said that their 
vote no longer mattered. Strine Dep. 61–63 (ECF No. 
177-53); Cueman Dep. at 36. The plaintiffs testified 
that the 2011 redistricting foiled Republican organiza-
tional efforts. Volunteers spent significant time help-
ing voters determine in which district they were 
voting. Ropp Dep. at 36–38 (ECF No. 177-54). And, Re-
publicans lacked enthusiasm, repeating “there’s just 
no point in voting anymore” because it seemed like “a 
losing race.” Strine Dep. at 63. The plaintiffs cite cor-
roborating evidence that Republican voter turnout 
dropped, and Republican fundraising dropped too. 
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Voter Turnout Statistics for 2010 and 2014 Maryland 
Congressional Primary Elections at 3 (ECF No. 191-
11); Stein Decl. at 8 (ECF No. 210-3). 

 Turning to causation, I note that the definition of 
associational harm simplifies the analysis and avoids 
any line-drawing problem. For an associational rights 
violation, the causation analysis stops when the map-
drawers sketch the lines, adopt the plan, and make it 
law. There is no need to look to Election Day. The harm 
has already occurred. Members of the disadvantaged 
party have been severed from their preferred associ-
ates. Consequently, they feel that voting is futile. Or-
ganizers cannot effectively recruit volunteers or 
fundraise. Ties to communities of interest are dimin-
ished. The gerrymander has “ravaged the party” before 
its members can even go to the ballot box. Gill, 138 
S. Ct. at 1938 (Kagan, J., concurring). Because map-
drawers inevitably move, with each redistricting, some 
voters into districts in which their votes will carry less 
weight, any theory that relies on measuring vote dilu-
tion depends on drawing a line at which point the di-
lution is too much. By contrast, under an associational 
rights theory, any retaliation against a voter based on 
his or her affiliations is a constitutional violation. For 
that reason, the theory is more concrete and the viola-
tion more measurable. 

 I conclude that a First Amendment retaliation 
claim involving associational harm is not only 
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cognizable,3 it is capable of measurement and assess-
ment by concrete standards. Such a claim is therefore 
justiciable in the partisan gerrymandering context. 
Although I disagree with Judge Niemeyer and Judge 
Russell’s focus on vote dilution and electoral outcomes, 
I do agree with my colleagues in a principally im-
portant respect: the plaintiffs have established as a 
matter of law that the State retaliated against them in 
violation of their First Amendment rights. Accordingly, 
I concur in the judgment docketed with the Court’s 
opinions. 

 
RUSSELL, District Judge, concurring: 

 I entirely concur in Judge Niemeyer’s fine opinion 
for the Court. There is an illegal, partisan gerryman-
der in Maryland, and it succeeded in flipping the Sixth 
District. 

 I agree with Judge Niemeyer that evidence of im-
pact on election results is relevant and germane to the 

 
 3 Arguably, as I frame the problem, this is no longer even an 
issue of “gerrymandering,” if that term is understood to be the 
purposeful drawing of district boundaries to affect the outcome of 
elections. As I have framed the issue and its resolution, the State 
here may be guilty of “gerrymandering,” but they are also guilty 
of a separate and different misconduct — the intentional retalia-
tion against certain individuals because of their affiliation with a 
particular political party. In this sense the case, at least for my 
purposes, is not about voting or the outcome of particular elec-
tions. But it is most certainly about the unjustified and illegal re-
taliation, by state actors, against individuals in consequence of 
their having exercised a core constitutional right. 
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adjudication of associational claims, and that such ev-
idence is non-problematic in that context. However, I 
also agree with Chief Judge Bredar’s separate conclu-
sion that a First Amendment retaliation claim is suffi-
ciently stated and justiciable without reference to the 
results of particular elections. Accordingly, on the rec-
ord of this case, in addition to joining Judge Niemeyer, 
I join Chief Judge Bredar’s narrower opinion because I 
agree that the Plaintiffs have proven that they were 
the victims of First Amendment retaliation wholly 
apart from the impact on any election. In my view, 
Plaintiffs prevail on both the broad theory articulated 
by Judge Niemeyer and the narrow one expressed by 
Chief Judge Bredar. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
O. JOHN BENISEK, et al., 

    Plaintiffs, 

    v. 

LINDA H. LAMONE, et al., 

    Defendants. 

* 
* 
* 
* 
* 
* 
* 

Case No. 
1:13-cv-03233-JKB 

COMMON CAUSE; THE BRENNAN CENTER 
FOR JUSTICE AT N.Y.U. SCHOOL OF LAW; 
THE CAMPAIGN LEGAL CENTER, INC., 

  Amici Supporting Plaintiffs. 

 
JUDGMENT 

(Filed Nov. 7, 2018) 

 For the reasons given in the court’s memorandum 
opinions, the court grants the plaintiffs’ motion for 
summary judgment and denies the defendants’ cross-
motion for summary judgment. 

 After the conclusion of the 2018 congressional 
election, the defendants (referred to as the State) are 
permanently enjoined from conducting any further 
election for members of the U.S. House of Representa-
tives from Maryland under the 2011 congressional re-
districting plan and are directed forthwith to submit 
to the court a new congressional redistricting plan that 
redraws the boundaries of the Sixth Congressional 
District to address the constitutional violations found 
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with respect to that District. The State shall do so ap-
plying traditional criteria for redistricting — such as 
geographic contiguity, compactness, regard for natural 
boundaries and boundaries of political subdivisions, 
and regard for geographic and other communities of 
interest — and without considering how citizens are 
registered to vote or have voted in the past or to what 
political party they belong. In the circumstances of this 
case, the State might be well advised to establish a 
neutral commission to develop a conforming plan. Any 
new congressional redistricting plan must be approved 
by this court before it is actually employed. 

 As time is of the essence to have a new plan in 
place for conducting the 2020 congressional election, 
this judgment requires the State to submit its new 
plan for this court’s review before March 7, 2019, at 
5:00 p.m. Plaintiffs are required to submit any objec-
tions to the plan, along with their reasons, within 30 
days after the State submits its plan. The court may 
deny plaintiffs’ objections and accept the State’s pro-
posed redistricting plan, sustain the objections and 
modify the proposed plan, or reject the proposed plan 
entirely for failing to remedy the constitutional viola-
tion. If the court does so reject the proposed plan, the 
court will refer the redistricting process to the Com-
mission detailed herein. 

 In the event that the State does not submit a plan 
by the specified deadline or proposes a plan that is re-
jected, the court will give the redistricting task to a 
Congressional District Commission appointed by the 
court to produce and submit an appropriate plan by 
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July 8, 2019, for approval by the court. The Commis-
sion shall consist of (1) United States Magistrate 
Judge J. Mark Coulson, as chair, (2) a person desig-
nated by the plaintiffs, and (3) a person designated by 
the State. The parties shall disclose the identity of 
their designees, none of whom may be employees of the 
State or the federal government, to each other and the 
court by January 7, 2019.* The Commission shall then 
retain a professional map-drawer to assist it. The State 
shall bear the costs of the Commission, including those 
of the map-drawer, as part of the costs in this action. 
The activities of the court-established Congressional 
District Commission will cease, and the Commission 
will be dissolved, upon approval by this court of a new 
congressional redistricting plan regardless of whether 
the approved plan was first submitted by the State or 
by the Commission. 

 Should any party fail to identify a designee to the 
Commission by January 7, 2019, the court will appoint 
one. 

 The State shall use the congressional redistricting 
plan developed in accordance with this judgment for 
all elections relating to the 2020 election of members 
of the U.S. House of Representatives from Maryland. 

 
 * It is by design that the court seeks to establish the Com-
mission two months before the State’s deadline for its proposed 
redistricting plan. Time is of the essence, and the Commission 
must be ready to act promptly should the State fail to propose a 
conforming redistricting plan by March 7, 2019. 
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 The Clerk shall assess the costs of this action 
against the State. 

 Entered this 7th day of November, 2018. 

Circuit Judge Paul V. Niemeyer 

Chief District Judge James K. Bredar 

District Judge George L. Russell III 

 /s/ Paul Niemeyer 
  Paul V. Niemeyer, for the Court
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

THREE-JUDGE COURT 
 
O. John BENISEK, et al.,  

    Plaintiffs 

    v. 

Linda H. LAMONE, et al., 

    Defendants 

* 
* 
* 
* 
* 
* 
* 
*

CIVIL NO. 
JKB-13-3233 

* * * * * * * * * * * * * * * *
 

MEMORANDUM 

(Filed Aug. 24, 2017) 

Before NIEMEYER, Circuit Judge, and BREDAR and RUS-

SEL, District Judges. 

 BREDAR, District Judge. On May 31, 2017, Plain-
tiffs O. John Benisek, et al. (“Plaintiffs”) filed a Rule 
65(a) Motion for a Preliminary Injunction and to Ad-
vance and Consolidate the Trial on the Merits or, in the 
Alternative, for Summary Judgment. (ECF No. 177.) 
The State responded on June 30, 2017, with a Cross-
Motion for Summary Judgment. (ECF No. 186.) Both 
motions have been briefed. On June 28, 2017, this 
three-judge Court set in a hearing on Plaintiffs’ pre-
liminary injunction motion. On its own motion, the 
Court directed the parties to also address whether fur-
ther proceedings in this case should be stayed pending 
the Supreme Court’s decision in Gill v. Whitford, No. 
16-1161, a political gerrymandering case set to be 
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argued in the forthcoming Term. A hearing on both 
matters was held on July 14, 2017.1 

 For the reasons explained below, the Court now 
DENIES Plaintiffs’ preliminary injunction motion and 
STAYS this case pending the outcome of Whitford. As 
set forth in Part II.B, Judge Bredar concludes that such 
action is necessary because the justiciability of politi-
cal gerrymandering claims remains in doubt, but the 
Supreme Court will likely resolve or clarify this 
threshold jurisdictional matter in its Whitford deci-
sion. As set forth in Part II.C, Judges Bredar and Rus-
sell conclude that Plaintiffs have not made an 
adequate preliminary showing that they will likely 
prevail on the causation element of their First Amend-
ment retaliation claim. While the Court by no means 
excludes the possibility that Plaintiffs may ultimately 
prevail, Plaintiffs have not demonstrated that they are 
entitled to the extraordinary (and, in this case, extraor-
dinarily consequential) remedy of preliminary injunc-
tive relief. A stay pending further guidance in Whitford 
is appropriate at this juncture. 

 As set forth in his dissenting opinion, Judge Nie-
meyer would grant Plaintiffs’ motion for preliminary 
injunctive relief. 

 
 1 In a pre-hearing scheduling order, the Court made clear 
that the only matters it would take up at the July 14 hearing were 
Plaintiffs’ motion for preliminary injunctive relief and the Court’s 
sua sponte request for argument on the propriety of a stay. (ECF 
No. 190.) The Court did not then, and does not now, rule on the 
pending cross-motions for summary judgment. Nor has the Court 
advanced the trial on the merits under Rule 65(a)(2). 
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I. Procedural History 

 A review of the recent history of this redistricting 
case may prove helpful. Following a remand from the 
Supreme Court on a procedural issue, see Shapiro v. 
McManus (Shapiro I), 136 S. Ct. 450 (2015), the case 
was assigned to a three-judge panel composed of Cir-
cuit Judge Niemeyer and District Judges Bredar and 
Russell. (ECF No. 42.) On March 3, 2016, Plaintiffs 
filed a Second Amended Complaint challenging Mary-
land’s 2011 congressional districting map as an uncon-
stitutional political gerrymander. (ECF No. 44.) The 
State moved to dismiss pursuant to Rule 12(b)(6) of the 
Federal Rules of Civil Procedure. (ECF No. 51.) 

 On August 24, 2016, the Court denied the State’s 
motion to dismiss in a 2-1 decision, with Judge Bredar 
dissenting. See Shapiro v. McManus (Shapiro II), 203 
F. Supp. 3d 579 (D. Md. 2016). In its ruling, the panel 
majority held that Plaintiffs’ Second Amended Com-
plaint stated a justiciable claim for relief. The majority 
went on to endorse a standard for assessing political 
gerrymandering claims under the First Amendment: 

 When applying First Amendment juris-
prudence to redistricting, we conclude that, to 
state a claim, the plaintiff must allege that 
those responsible for the map redrew the lines 
of his district with the specific intent to impose 
a burden on him and similarly situated citi-
zens because of how they voted or the political 
party with which they were affiliated. In the 
context of redistricting, this burden is the in-
jury that usually takes the form of vote 
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dilution. . . . [T]o establish the injury element 
of a retaliation claim, the plaintiff must show 
that the challenged map diluted the votes of 
the targeted citizens to such a degree that it 
resulted in a tangible and concrete adverse ef-
fect. . . . Finally, the plaintiff must allege cau-
sation—that, absent the mapmakers’ intent to 
burden a particular group of voters by reason 
of their views, the concrete adverse impact 
would not have occurred. 

 When a plaintiff adequately alleges the 
three elements of intent, injury, and causation 
. . . he states a plausible claim that a redis-
tricting map violates the First Amendment 
and Article I, § 2. Of course . . . the State can 
still avoid liability by showing that its redis-
tricting legislation was narrowly tailored to 
achieve a compelling government interest. 

Id. at 596–97.2 

 Following the Court’s decision at the pleading 
stage, the parties entered a contentious period of 

 
 2 Judge Bredar disagreed that Plaintiffs had identified a 
workable standard because (1) “the Supreme Court has expressed 
some degree of tolerance for partisanship in the districting con-
text, but that tolerance creates intractable line-drawing prob-
lems”; and (2) courts are ill-equipped to “ascertain those unusual 
circumstances in which redistricting inflicts an actual, measura-
ble burden on voters’ representational rights,” yet that is “pre-
cisely what the Supreme Court has required.” Shapiro II, 203 
F. Supp. 3d at 601 (Bredar, J., dissenting). Ultimately, Judge 
Bredar concluded, there is no reliable, administrable standard for 
“distinguishing electoral outcomes achieved through political ger-
rymandering from electoral outcomes determined by the natural 
ebb and flow of politics.” Id. at 606. 
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discovery, which resulted in voluminous procedural 
rulings that need not be reviewed here. At the conclu-
sion of this discovery period, the parties filed their 
pending motions. (ECF Nos. 177, 186.) 

 As explained more fully in Part II, the Court con-
cludes that preliminary injunctive relief is inappropri-
ate at this stage because Plaintiffs have not shown 
that they can likely prevail on each of the three ele-
ments of their First Amendment claim. Moreover, any 
further proceedings—whether in relation to the pend-
ing cross-motions for summary judgment or at a bench 
trial—would be premature because the Supreme Court 
is poised to consider issues that go to the heart of 
Plaintiffs’ gerrymandering case. Until the Supreme 
Court speaks, prudence compels this Court to stay fur-
ther proceedings. 

 
II. Analysis 

A. Standard of Decision 

1. Preliminary Injunction 

 Plaintiffs seek preliminary injunctive relief in the 
form of an order barring the State from enforcing the 
2011 redistricting plan and requiring the State to im-
plement a new map in advance of the 2018 midterm 
elections. To prevail on their motion for such relief, 
Plaintiffs must show (1) that they are likely to succeed 
on the merits of their political gerrymandering claim, 
(2) that they will likely suffer irreparable harm in the 
absence of preliminary relief, (3) that the balance of eq-
uities tips in their favor, and (4) that an injunction 
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would serve the public interest. WV Ass’n of Club Own-
ers & Fraternal Servs., Inc. v. Musgrave, 553 F.3d 292, 
298 (4th Cir. 2009) (citing Winter v. NRDC, 555 U.S. 7, 
20 (2008)). “A preliminary injunction is an ‘extraordi-
nary remed[y] involving the exercise of very far- 
reaching power’ and is ‘to be granted only sparingly 
and in limited circumstances.’” Int’l Refugee Assistance 
Project v. Trump, 857 F.3d 554, 588 (4th Cir. 2017) (al-
teration in original) (quoting MicroStrategy Inc. v. 
Motorola, Inc., 245 F.3d 335, 339 (4th Cir. 2001)), cert. 
granted, 137 S. Ct. 2080 (2017). 

 Rule 52(a)(2) of the Federal Rules of Civil Proce-
dure provides that in “granting or refusing an interloc-
utory injunction, the court must . . . state the findings 
and conclusions that support its action.” See Greenhill 
v. Clarke, 672 F. App’x 259, 260 (4th Cir. 2016) (per cu-
riam) (“Rule 52(a)(2) . . . requires that the district court 
make particularized findings of fact supporting its de-
cision to grant or deny a preliminary injunction; such 
findings are necessary in order for an appellate court 
to conduct meaningful appellate review.”); accord 
Booker v. Timmons, 644 F. App’x 219 (4th Cir. 2016) 
(mem.). Because Judge Bredar’s discussion in Part 
II.B, concerning justiciability, involves a pure question 
of law, no findings are enumerated in that Part. How-
ever, the opinion of the Court in Part II.C, concerning 
the causation element of Plaintiffs’ First Amendment 
theory, includes findings germane to that issue as well 
as separately stated conclusions of law. Such findings 
and conclusions are, given the procedural posture of 
this case, preliminary, and they will not bind the Court 



88a 

 

in any future proceedings. See Blake v. Balt. Cty., 662 
F. Supp. 2d 417, 421 (D. Md. 2009) (citing Univ. of Tex. 
v. Camenisch, 451 U.S. 390, 395 (1981)). 

 
2. Stay of Proceedings 

 The Supreme Court has long recognized that the 
“power to stay proceedings is incidental to the power 
inherent in every court to control the disposition of the 
causes on its docket with economy of time and effort 
for itself, for counsel, and for litigants.” Landis v. N. 
Am. Co., 299 U.S. 248, 254 (1936); see also Williford v. 
Armstrong World Indus., Inc., 715 F.2d 124, 127 (4th 
Cir. 1983) (recognizing that courts enjoy the inherent 
authority to grant a stay “under their general equity 
powers and in the efficient management of their dock-
ets”). The decision to stay an action “calls for the exer-
cise of judgment, which must weigh competing 
interests and maintain an even balance.” Landis, 299 
U.S. at 254–55; see also Rogler v. Fotos, Civ. No. WDQ-
14-228, 2015 WL 7253688, at *13 (D. Md. Nov. 17, 
2015), aff ’d, 668 F. App’x 462 (4th Cir. 2016) (mem.); 
Cutonilli v. Maryland, Civ. No. JKB-15-629, 2015 WL 
5719572, at *4 (D. Md. Sept. 28, 2015), appeal dis-
missed, 633 F. App’x 839 (4th Cir. 2016) (mem.). 

 In deciding whether to stay proceedings, a court 
should consider the likely impact of a stay on each 
party as well as the “judicial resources that would be 
saved by avoiding duplicative litigation if the case is in 
fact stayed.” Mitchell v. Lonza Walkersville, Inc., Civ. 
No. RDB-12-3787, 2013 WL 3776951, at *2 (D. Md. July 
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17, 2013) (citing Yearwood v. Johnson & Johnson, Inc., 
Civ. No. RDB-12-1374, 2012 WL 2520865, at *3 (D. Md. 
June 27, 2012)). 

 
B. Justiciability 

 At the pleading stage in Shapiro II, the panel ma-
jority recognized “the justiciability of a claim challeng-
ing redistricting under the First Amendment and 
Article I, § 2, when it alleges intent, injury, and causa-
tion.” 203 F. Supp. 3d at 598. Judge Bredar disagreed, 
writing that because (1) Plaintiffs had “not shown that 
their framework would reliably identify those circum-
stances in which voters’ representational rights have 
been impermissibly burdened” and (2) no “acceptable 
alternative framework” had been identified, Plaintiffs’ 
claim must be treated as nonjusticiable. Id. at 601–02 
(Bredar, J., dissenting). Despite the disagreement 
among the members of the panel on this threshold is-
sue, the majority opinion remains the law of the case 
absent reconsideration by at least two judges or inter-
vention by the Supreme Court. This Memorandum 
does nothing to unsettle that prior decision. 

 However, this case has long since passed the 
pleading stage. Plaintiffs now seek preliminary injunc-
tive relief in the form of an order that, if entered, would 
cause an unprecedented disruption in Maryland’s leg-
islative and districting process. In granting such relief, 
the Court would enjoin enforcement of a map that was 
duly enacted by the General Assembly of Maryland, see 
Md. Code Ann., Elec. Law §§ 8-701 et seq., and that 
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survived a voter referendum by a wide margin. The 
remedy would require emergency action by the legisla-
ture. The time and resources necessary to implement a 
new map would surely have the effect of scuttling other 
legislative priorities in advance of the 2018 session. 
The remedy would be highly consequential. 

 In the arena of legislative and congressional dis-
tricting, unelected federal judges should exercise great 
caution before declaring unconstitutional the work 
product of the people’s elected representatives. Cf. Da-
vis v. Bandemer, 478 U.S. 109, 145 (1986) (O’Connor, J., 
concurring in the judgment) (“The opportunity to con-
trol the drawing of electoral boundaries through the 
legislative process of apportionment is a critical and 
traditional part of politics in the United States, and 
one that plays no small role in fostering active partici-
pation in the political parties at every level. Thus, the 
legislative business of apportionment is fundamen-
tally a political affair, and challenges to the manner in 
which an apportionment has been carried out . . . pre-
sent a political question in the truest sense of the 
term.”). 

 The preliminary injunction mechanism under 
Rule 65(a) of the Federal Rules of Civil Procedure does 
not authorize a federal court to grant such an extraor-
dinary remedy haphazardly. Rather, the court must be 
confident, among other things, that the plaintiff has 
shown it is likely to prevail on the merits of its claim. 
Winter, 555 U.S. at 20. That assessment is quite differ-
ent from the plaintiff-friendly evaluation of the plead-
ings under Rule 12(b)(6) and the Supreme Court’s 
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decisions in Ashcroft v. Iqbal, 556 U.S. 662 (2009), and 
Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007). A 
court that has made a preliminary legal determination 
in the plaintiff ’s favor must decide at the Rule 65(a) 
stage whether the plaintiff has carried its burden to 
show it will likely succeed on the merits. Intervening 
developments in the law and, in particular, signals 
from appellate courts, must inform this analysis. 

 In this case, an intervening development casts a 
cloud over the panel majority’s prior ruling as to the 
justiciability of Plaintiffs’ political gerrymandering 
claim. On June 19, 2017, the Supreme Court agreed to 
hear argument in Gill v. Whitford, No. 16-1161, a direct 
appeal from a decision by a three-judge panel that en-
joined a Wisconsin legislative map as an unconstitu-
tional political gerrymander. Argument is calendared 
for October 3, 2017. The decision below in Whitford v. 
Gill, 218 F. Supp. 3d 837 (W.D. Wis. 2016), is fairly re-
markable in that it is the first district court opinion 
since the Supreme Court’s splintered ruling in Vieth v. 
Jubelirer, 541 U.S. 267 (2004), to (1) endorse a stand-
ard for adjudicating political gerrymandering claims, 
(2) apply that standard to rule in the plaintiff ’s favor, 
and then (3) order the state to draw a new map.3 

 In a 5–4 order, the Supreme Court stayed the dis-
trict court’s judgment pending disposition of the ap-
peal. The Court declined to note probable jurisdiction, 

 
 3 The Whitford panel addressed the remedy separately in an 
unpublished opinion, see Whitford v. Gill, No. 15-cv-421-bbc, 2017 
WL 383360 (W.D. Wis. Jan. 27, 2017). 
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ordering instead that “[f ]urther consideration of the 
question of jurisdiction is postponed to the hearing of 
the case on the merits.” Plaintiffs in this case brush 
aside the justiciability question in Whitford as the “last 
of the five questions presented” in that appeal (ECF 
No. 193 at 2), and the dissent makes no mention of 
Whitford. Yet the Supreme Court’s decision to hold 
over the jurisdictional question for argument is a 
strong signal that the question remains unsettled in 
the minds of the Justices. 

 That should come as no surprise. The justiciability 
of political gerrymandering claims has plagued the 
Court for decades. As the panel majority observed in 
Shapiro II, six Justices acknowledged in Bandemer 
that such claims are theoretically justiciable, 478 U.S. 
at 125, but the Court fractured on the standard for ad-
judicating these claims. Conversely, Chief Justice 
Burger and Justices O’Connor and Rehnquist would 
have held that political gerrymandering claims “raise 
a nonjusticiable political question that the judiciary 
should leave to the legislative branch as the Framers 
of the Constitution unquestionably intended.” Id. at 
144 (O’Connor, J., concurring in the judgment). 

 Eighteen years later, the Court revisited the ques-
tion in Vieth, where four Justices (Chief Justice 
Rehnquist and Justices Scalia, O’Connor, and Thomas) 
would have held “that political gerrymandering claims 
are nonjusticiable and that Bandemer was wrongly de-
cided.” 541 U.S. at 281. Justice Kennedy, the swing 
vote, declined to sign on to the plurality opinion that 
would have overruled Bandemer, but he sounded sharp 
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notes of caution, writing that there are “weighty argu-
ments for holding cases like these to be nonjusticiable; 
and those arguments may prevail in the long run.” Id. 
at 309 (Kennedy, J., concurring in the judgment); see 
also id. at 317 (“The failings of the many proposed 
standards for measuring the burden a gerrymander 
imposes on representational rights make our interven-
tion improper.”). 

 While the dissent in the instant case states that 
“five Justices in Vieth concluded that the [political ger-
rymandering] issue remained justiciable,” post, at 828, 
Justice Kennedy’s opinion was more guarded than 
that: it was so guarded, in fact, that the plurality char-
acterized it as a “reluctant fifth vote against justicia-
bility at district and statewide levels—a vote that may 
change in some future case but that holds, for the time 
being, that this matter is nonjusticiable.” Id. at 305 
(plurality opinion) (emphasis added); see also Michael 
S. Kang, When Courts Won’t Make Law: Partisan Ger-
rymandering and a Structural Approach to the Law of 
Democracy, 68 Ohio St. L.J. 1097, 1111 (2007) (“Justice 
Kennedy’s ambivalence leaves it bizarrely unclear 
where the law of partisan gerrymandering stands. The 
plurality in Vieth, as a result, argued that Justice Ken-
nedy’s vote ought to be understood effectively, if not ex-
pressly, as ‘a reluctant fifth vote against justiciability.’” 
(footnotes omitted)). Hardly a resounding triumph for 
those who would ask federal courts to adjudicate 
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political gerrymandering disputes, Vieth was the last 
case in which the Court squarely confronted the ques-
tion.4 

 The Supreme Court’s willingness to consider and 
reconsider the justiciability question is understanda-
ble, given how fundamental that question is to the ex-
ercise (and even the legitimacy) of federal judicial 
power. Justiciability is a threshold matter that courts 
are required to evaluate, sua sponte if necessary, before 
reaching the merits of a case. “Justiciability concerns 
‘the power of the federal courts to entertain disputes, 
and . . . the wisdom of their doing so.’” Republican 
Party of N.C. v. Martin, 980 F.2d 943, 950 (4th Cir. 
1992) (alteration in original) (quoting Renne v. Geary, 
501 U.S. 312, 316 (1991)); see also Hamilton v. Pallozzi, 
848 F.3d 614, 619 (4th Cir. 2017) (“Justiciability is an 
issue of subject-matter jurisdiction, and we have an in-
dependent obligation to evaluate our ability to hear a 
case before reaching the merits of an appeal.”); Proctor 
v. Prince George’s Hosp. Ctr., 32 F. Supp. 2d 820, 824 (D. 
Md. 1998) (“It is appropriate for a district court to raise 
issues of justiciability sua sponte.”). 

 
 4 In League of United Latin American Citizens (LULAC) v. 
Perry, 548 U.S. 399, 414 (2006), a majority of Justices declined to 
address the question of justiciability. Chief Justice Roberts and 
Justice Alito stressed in a separate opinion that they took “no po-
sition on that question, which has divided the Court.” Id. at 492–
93 (Roberts, C.J., concurring in part, concurring in the judgment 
in part, and dissenting in part). Justices Scalia and Thomas reit-
erated their view that political gerrymandering claims are non-
justiciable. Id. at 512 (Scalia, J., concurring in the judgment in 
part and dissenting in part). 
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 Merely because the Supreme Court has agreed to 
hear argument in Whitford and has deferred the juris-
dictional question, it does not necessarily follow that 
the Court will clear up the ambiguity next Term. The 
composition of the Court has changed dramatically 
since Vieth, as that case was decided before Chief Jus-
tice Roberts and Justices Alito, Sotomayor, Kagan, and 
Gorsuch took their seats. Nonetheless, it is conceivable 
that the Justices could again divide as the Court did in 
Vieth, with a majority declining to agree on a standard 
but with at least five votes for the proposition that 
some standard might yet exist. Or perhaps the Justices 
will endorse the standard recognized by the three-
judge court in Whitford, or some other standard; or per-
haps they will rule finally that federal courts may not 
adjudicate these types of political questions. It would 
be idle to speculate as to the outcome of a case that has 
yet to be heard. 

 But with due respect to the other members of this 
panel, it would be irresponsible to grant a drastic rem-
edy on the basis of a claim that the Supreme Court 
may invalidate in a matter of months. We know now 
that the Court is poised to consider the justiciability 
question. Guidance of some sort (maybe dispositive 
guidance) is forthcoming. Accordingly, to suggest that 
Plaintiffs are likely to prevail on the merits of their 
claim and to award injunctive relief on that basis 
would place the cart far ahead of the horse. 

 This is particularly so in light of a case to which 
neither party has devoted much attention and which, 
once again, the dissent does not mention. That case is 
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Cooper v. Harris, 137 S. Ct. 1455 (2017), a racial gerry-
mandering case decided late last Term. In a separate 
opinion, Justice Alito—joined by Chief Justice Roberts 
and, strikingly, Justice Kennedy—took a dim view on 
the justiciability of political gerrymandering: 

We have repeatedly acknowledged the prob-
lem of distinguishing between racial and po-
litical motivations in the redistricting 
context. . . . As we have acknowledged, “[p]oli-
tics and political considerations are insepara-
ble from districting and apportionment,” and 
it is well known that state legislative majori-
ties very often attempt to gain an electoral ad-
vantage through that process. Partisan 
gerrymandering dates back to the founding, 
and while some might find it distasteful, 
“[o]ur prior decisions have made clear that a 
jurisdiction may engage in constitutional po-
litical gerrymandering. . . .” 

Id. at 1488 (Alito, J., concurring in the judgment in 
part and dissenting in part) (citations omitted). Justice 
Alito stressed that the Court’s cases require “extraor-
dinary caution” any time the state has “articulated a 
legitimate political explanation for its districting deci-
sion.” Id. at 1504 (internal quotation marks and cita-
tion omitted). He added that “if a court mistakes a 
political gerrymander for a racial gerrymander, it ille-
gitimately invades a traditional domain of state au-
thority, usurping the role of a State’s elected 
representatives.” Id. at 1490 (emphasis added). 
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 Justice Alito’s remarks are non-majority dicta in a 
case involving a different (though analogous) claim. 
These remarks should not be treated as proof that any 
member of the Supreme Court has prejudged the is-
sues on appeal in Whitford. But see Crowe v. Bolduc, 
365 F.3d 86, 92 (1st Cir. 2004) (“[C]arefully considered 
statements of the Supreme Court, even if technically 
dictum, must be accorded great weight and should be 
treated as authoritative.” (citation omitted)); Jordon v. 
Gilligan, 500 F.2d 701, 707 (6th Cir. 1974) (“Even the 
Court’s dicta is of persuasive precedential value.”); 
Fouts v. Md. Cas. Co., 30 F.2d 357, 359 (4th Cir. 1929) 
(“[C]ertainly dicta of the United States Supreme Court 
should be very persuasive.”). However, these remarks 
are further evidence that the justiciability question is 
far from settled and will likely be a focal point at the 
October 2017 argument. 

 Nothing about this discussion should be taken to 
suggest that Judge Bredar has decided, as a matter of 
law, that political gerrymandering claims are nonjusti-
ciable. Indeed, two members of this panel have already 
decided that such claims are justiciable pursuant to 
the First Amendment framework that Justice Ken-
nedy contemplated in Vieth, and the Supreme Court 
has not—to date—overruled Bandemer or held that 
partisan gerrymandering presents a nonjusticiable po-
litical question. Nor has the Court rejected Justice 
Kennedy’s First Amendment theory, though that the-
ory remains nothing more (or less) than a “theory put 
forward by a Justice of th[e] Court and uncontradicted 
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by the majority in any . . . cases,” Shapiro I, 136 S. Ct. 
at 456.5 

 The dissent simply is incorrect when it states that 
Judge Bredar advocates “judicial abdication from par-
tisan gerrymandering cases,” post, at 830. Far from it. 
A final decision by a majority of Justices instructing 
lower courts to apply a particular standard to resolve 
partisan gerrymandering claims would be a welcome 
development in the law. See Shapiro II, 203 F. Supp. 3d 
at 600 (Bredar, J., dissenting) (“This opinion is not a 
defense of the State’s authority to segregate voters by 
political affiliation so as to achieve pure partisan ends: 
such conduct is noxious and has no place in a repre-
sentative democracy.”). The point of this discussion is 

 
 5 The dissent seems to suggest that political gerrymandering 
claims must be justiciable lest “unacceptable results” obtain, such 
as a “pointillistic” map that assigns voters to various districts “re-
gardless of their geographical location.” Post, at 818 (emphasis 
omitted). This case, of course, does not involve any such extreme 
practices. Whatever else might be said, Maryland’s congressional 
districts generally adhere to traditional districting principles 
such as contiguity and the preservation of communities of inter-
est. Should a state legislature ever attempt to implement a poin-
tillistic map, a reviewing court could simply establish a bright line 
rule requiring some degree of contiguity on the theory that poin-
tillism subverts the framers’ intentions as expressed in Article I, 
§ 2. A rule barring pointillism would be easy to administer, would 
not require courts to predict voter behavior, and would not present 
the thorny line-drawing problems at issue in the typical political 
gerrymandering case. Pointillism would be the proverbial “easy 
case” in this context, and the Court would be fortunate indeed to 
be confronted with such a simple challenge. It is not, though, and 
we should not oversimplify the challenge of adjudicating the claim 
that is actually before us on the basis of a hypothetical that has 
little to do with that claim. 
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not to suggest that political gerrymandering claims are 
not or should not be justiciable; rather, it is to call at-
tention to the uncertainty in the law, an uncertainty 
that was amplified two months ago when the Court 
granted argument in Whitford. Pausing these proceed-
ings to await further guidance from the Supreme 
Court is not abdication: it is an expression of prudence, 
judicial restraint, and respect for the role of a district 
court that must scrupulously adhere to the instruc-
tions of appellate authorities. 

 Because Plaintiffs are unable at this time to 
demonstrate that they will likely prevail on the thresh-
old question of justiciability, and because the Supreme 
Court is poised to act and in so doing may change the 
legal landscape, Plaintiffs’ preliminary injunction mo-
tion should be denied and their case stayed pending 
the Supreme Court’s decision in Whitford. 

 
C. Causation 

1. Preliminary Injunction 

 Apart from any doubts as to justiciability, and as-
suming without deciding that Plaintiffs have adduced 
sufficient evidence to show that the State crafted the 
2011 redistricting plan (and the Sixth District in par-
ticular) with the “specific intent to impose a burden” 
on Plaintiffs and similarly situated citizens through 
vote dilution, Shapiro II, 203 F. Supp. 3d at 596, it is 
unclear whether any such nefarious plan was and re-
mains effective. This Court is not now persuaded that 
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Plaintiffs will likely prove that “absent the mapmak-
ers’ intent to burden a particular group of voters by 
reason of their views, the concrete adverse impact 
would not have occurred.” Id. at 597. Put more simply, 
the Court is not yet persuaded that it was the gerry-
mander (versus a host of forces present in every elec-
tion) that flipped the Sixth District and, more 
importantly, that will continue to control the electoral 
outcomes in that district. Voter decisions are mutable 
and subject to change, despite voting history and party 
affiliation. As discussed below, the razor’s-edge Sixth 
District race in 2014 is evidence that suggests signifi-
cant party-crossover voting and calls into doubt 
whether the State engineered an effective gerryman-
der. 

 Trial testimony and other evidence, including 
thorough cross-examination, may yet establish that 
Plaintiffs have met their burden of proof with respect 
to causation, but the Court is not persuaded that they 
have done so now, at least not to the high standard set 
for the granting of preliminary injunctions. Since but-
for causation is an element of Plaintiffs’ First Amend-
ment claim, it follows that if Plaintiffs are unable to 
prove this element, their claim will collapse on its mer-
its. At this stage, the Court cannot say that it is likely 
that Plaintiffs will prevail on this element—only that 
they might. For that reason, the Court must deny 
Plaintiffs’ request for the extraordinary remedy of pre-
liminary injunctive relief. 
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a. Findings of Fact 

 Strictly for purposes of deciding whether to enter 
a preliminary injunction, the Court makes the follow-
ing findings of fact, see Fed. R. Civ. P. 52(a)(2), corre-
sponding to the causation element of Plaintiffs’ First 
Amendment claim: 

1. Maryland’s 2011 redistricting process in-
volved two parallel procedures: a public-
facing procedure led by the Governor’s 
Redistricting Advisory Committee and an 
internal procedure involving Maryland’s 
congressional delegation and a consulting 
firm called NCEC Services, Inc. (ECF No. 
177–4 at 36:4–13; ECF No. 177–5 ¶ 18.) 

2. NCEC in turn designated analyst Eric 
Hawkins to review the State’s redistrict-
ing plan and prepare sample maps using 
voter demographic data (including party 
affiliation and voting history) and a com-
puter program called “Maptitude for Re-
districting.” (ECF No. 177–4 at 36:18–
37:17.) 

3. In performing his analysis, Hawkins re-
lied on a proprietary metric called the 
Democratic Performance Index (DPI), a 
weighted average of candidate perfor-
mance that takes account of voting his-
tory. (Id. at 24:5–19.) A higher DPI 
signals a greater statistical likelihood of 
Democratic candidate success based on 
past performance. 
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4. Hawkins created between ten and twenty 
draft maps. He analyzed six maps along-
side proposals submitted by third parties. 
Each of the six maps would have pro-
duced a federal DPI of 52% or greater for 
the Sixth District, while the third-party 
submissions would have produced much 
lower DPIs. (Id. at 38:2–9; ECF No. 177–
34; ECF No. 177–35 at 31–32.) 

5. There is no evidence that Hawkins per-
sonally created the final map that was en-
acted into law. (ECF No. 177–1 at 13 n.9; 
ECF No. 186–1 at 11.) Former governor 
Martin O’Malley testified that legislative 
director Joe Bryce and staff from the Mar-
yland Department of Planning likely cre-
ated the final document. (ECF No. 177–3 
at 53:12–54:7.) 

6. The map as enacted had the effect of 
transferring 360,368 Marylanders out of 
the Sixth District and 350,179 Mary-
landers into the Sixth District. (ECF No. 
177–19 at 12.) In the process, 66,417 reg-
istered Republicans were removed from 
the district and 24,460 registered Demo-
crats were added to the district. (Id. at 6.) 

7. After the 2011 plan was implemented, a 
plurality (44.8%) of voters in the Sixth 
District were registered Democrats, while 
34.4% of voters were registered Republi-
cans. 20.8% of voters were registered with 
neither major political party. (ECF No. 
186–19 at 5–6.) 
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8. The “Cook Partisan Voting Index” prom-
ulgated by the Cook Political Report for-
merly rated the Sixth District as a safe 
Republican seat. As a consequence of the 
2011 redistricting, the Sixth District is 
now rated as a “likely” Democratic seat. 
(ECF No. 177–52 at 8.) 

9. In the 2012 congressional election (the 
first held in the new Sixth District), Dem-
ocrat John Delaney defeated incumbent 
Republican congressman Roscoe Bartlett 
by a 20.9% margin. (ECF No. 177–5 ¶ 54.) 
However, in the U.S. Senate election con-
ducted that same cycle, Democrat Ben 
Cardin carried the Sixth District by just 
50% of the vote, despite winning 56% of 
the vote statewide. (ECF No. 186–19 at 
10; ECF No. 186–42 PDF at 2.) 

10. Congressman Delaney won reelection in 
2014 and 2016 by margins of 1.5% and 
14.4%, respectively. (ECF No. 177–5 
¶¶ 55–56.) 

11. While Plaintiffs have produced expert re-
ports predicting, based on party affilia-
tion and other demographic data, that 
Democratic candidates will likely fare 
better under the 2011 plan than under 
the former plan, Plaintiffs have con-
ducted no statistical sampling and have 
adduced no individual voter data showing 
how displaced and current residents of 
the Sixth District actually voted in 2012, 
2014, and 2016. 
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12. Plaintiffs have not surveyed voters to de-
termine (1) whether former supporters of 
Congressman Bartlett who remained in 
the Sixth District after the 2011 redis-
tricting voted for Congressman Delaney 
instead, (2) whether such voters switched 
party affiliation or simply selected a dif-
ferent candidate on an ad hoc basis, and 
(3) the reasons underlying these voters’ 
decisions. Nor have Plaintiffs amassed 
data concerning the voting behavior and 
preferences of former Sixth District resi-
dents who now reside in other congres-
sional districts. 

13. Congressman Bartlett underperformed 
the other seven members of Maryland’s 
congressional delegation in fundraising 
leading up to his defeat in the 2012 elec-
tion. (ECF No. 104–13 at 2/2.) 

14. In 2014, Republican challenger Dan 
Bongino nearly unseated Congressman 
Delaney even though Bongino resided 
outside the Sixth District (ECF No. 186–
20 at 18:15–20) and operated at a finan-
cial disadvantage vis-à-vis Delaney (id. at 
36:21–37:10). Also in 2014, Republican 
gubernatorial candidate Larry Hogan 
won 56% of the vote in the Sixth District, 
besting his Democratic rival by 14 per-
centage points. (ECF No. 186–19 at 10.) 
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b. Conclusions of Law 

 In denying Plaintiffs’ preliminary injunction mo-
tion, the Court reaches the following conclusions of 
law: 

1. Under Winter v. NRDC, a plaintiff seek-
ing preliminary injunctive relief must 
demonstrate that plaintiff is likely to pre-
vail on the merits of its claim. 555 U.S. at 
20. 

2. In Shapiro II, this Court held that, to 
state a claim for First Amendment retali-
ation via gerrymandering, Plaintiffs must 
allege not only that the gerrymander di-
luted votes of targeted citizens “to such a 
degree that it resulted in a tangible and 
concrete adverse effect” but also that “ab-
sent the mapmakers’ intent to burden a 
particular group of voters by reason of 
their views, the concrete adverse impact 
would not have occurred.” 203 F. Supp. 3d 
at 597. 

3. In other words, the First Amendment 
framework that the Shapiro II majority 
endorsed requires proof that but for the 
gerrymander, the challenged effect (here, 
the switch in political power in the Sixth 
District) would not have happened. 

4. The dissent complains that “the major-
ity’s new First Amendment standard de-
pends on an election’s results, not on the 
adverse impact of dilution on the targeted 
voters.” Post, at 837. In the dissent’s view, 
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“the adverse effect is the dilution of 
votes—and the corresponding burdening 
of expression by voters—regardless of 
how the election turned out.” Post, at 837. 
However, the Shapiro II majority recog-
nized that “vote dilution is a matter of de-
gree, and a de minimis amount of vote 
dilution, even if intentionally imposed, 
may not result in a sufficiently adverse 
effect on the exercise of First Amendment 
rights to constitute a cognizable injury.” 
203 F. Supp. 3d at 596–97. The dissent of-
fers no yardstick to measure vote dilution 
that exceeds a “de minimis amount” yet 
falls short of altering electoral outcomes. 
Nor have Plaintiffs shown that they suf-
fered any tangible First Amendment bur-
den other than, perhaps, their inability to 
elect their preferred candidate. A political 
gerrymander that imposes nothing more 
than an abstract “burden” without actu-
ally affecting tangible voter rights or in-
terests surely is not justiciable, even 
pursuant to the framework two judges 
endorsed in Shapiro II. 

5. The dissent frets that “under the major-
ity’s new standard, no redistricting map 
could be challenged before an election.” 
Post, at 837. To whatever extent this cri-
tique is accurate, it is a consequence of 
adjudicating political gerrymandering 
claims according to the standard adopted 
in Shapiro II. There may be some other, 
as-yet unidentified standard that would 
enable courts to enjoin implementation of 
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a map prior to the first election conducted 
thereunder, but neither Plaintiffs nor the 
dissent have proffered any such workable 
standard here. Strictly prospective relief 
is relatively uncommon in the law, and 
courts are far more likely to be tasked 
with curing or vindicating a prior harm 
than with anticipating and forestalling a 
potential one. 

6. Citing a handful of First Amendment 
cases that do not deal with election law, 
the dissent proposes to import into the 
political gerrymandering context the bur-
den-shifting framework of Mt. Healthy 
City School District Board of Education v. 
Doyle, 429 U.S. 274 (1977). Post, at 834–
36. The Court declines to do so, at least at 
this preliminary stage. As the dissent ex-
plains, Mt. Healthy stands for the propo-
sition that “where the government takes 
an injurious action, an injured party need 
not show that the government would 
never have taken the same action any-
way.” Post, at 835–36. Mt. Healthy as-
sumes an injury has occurred and focuses 
on questions of motive and intent. The 
problem is that in the redistricting con-
text, the government’s “action” is only “in-
jurious” if it actually alters the outcome 
of an election (or otherwise works some 
tangible, measurable harm on the elec-
torate). In other words, the question of 
but-for causation is closely linked to the 
very existence of an injury: if an election 
result is not engineered through a 
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gerrymander but is instead the result of 
neutral forces and voter choice, then no 
injury has occurred. 

7. For this reason, the dissent’s poisoning 
hypothetical, post, at 837–38, is beside 
the point. If a victim sips poison, or trains 
collide, or an employee is fired, or a home-
owner’s request for a zoning variance is 
denied, there is no question that an injury 
of one sort or another has occurred. The 
question for courts to resolve in such 
cases is whether that injury was caused 
by some illicit action (or inaction) of the 
defendant and whether the defendant 
has an adequate defense to the charge. 
But if Roscoe Bartlett loses to John 
Delaney, voters are thereby injured if but 
only if that loss is attributable to gerry-
mandering or some other constitutionally 
suspect activity. If the loss is instead a 
consequence of voter choice, that is not an 
injury. It is democracy. 

8. But-for causation—not some metaphysi-
cal, could-be burden—is the standard 
that controls in this case, and Plaintiffs 
bear the burden to prove this element is 
satisfied. Assuming that Maryland’s for-
mer congressional map provides an ac-
ceptable benchmark for assessing the 
2011 map, this but-for causation require-
ment would be satisfied only if Roscoe 
Bartlett would have won reelection in 
2012 had the prior map remained intact 
(with minor adjustments to account for 
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demographic changes reflected by the 
2010 Census). Plaintiffs admit as much: 
“[O]ur burden is to show that the pur-
poseful dilution of Republican votes in 
the Sixth District was a but-for cause of 
the routing of Roscoe Bartlett in 2012 and 
of the Republican losses in 2014 and 
2016.” (ECF No. 191 at 13.)6 

9. The fact that John Delaney defeated Ros-
coe Bartlett by an impressive 20.9% mar-
gin in 2012 may shed some light on the 
effectiveness of the alleged gerrymander. 
However, even a much smaller victory by 
Delaney would have shifted the Sixth 
District seat from Republican to Demo-
cratic control. The dispositive question is 
whether the shift would have occurred 
absent the alleged gerrymander—that is, 
whether Delaney would have prevailed 
(even if by a much smaller margin) 

 
 6 But see Shapiro II, 203 F. Supp. 3d at 606 (Bredar, J., dis-
senting) (“Because of the inherent mutability of political affilia-
tion, the Court cannot simply compare the results of an election 
conducted pursuant to Map X with those of a subsequent election 
conducted pursuant to Map Y and blame any shift in power on 
redistricting: each election cycle is unique, and voter behavior is 
as unpredictable as the broader societal circumstances that may 
make one candidate, or one party, more appealing than the other 
to particular voters and communities. For that matter, treating a 
prior map as a baseline for measuring the constitutionality of a 
subsequent map assumes that the prior map was itself free of im-
permissible manipulation—yet we know, as a practical matter, 
that gerrymandering is widespread in our political system and as 
old as the Republic.”); LULAC, 548 U.S. at 446 (Kennedy, J.) 
(“There is no reason . . . why the old district has any special claim 
to fairness.”). 
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absent the State’s reliance on NCEC’s 
DPI and demographic data. 

10. Upon the record, the briefs, and the hear-
ing, the Court cannot now conclude that 
the likely outcome of this litigation is a 
finding that, but for the alleged gerry-
mander, the Republican Party would have 
retained control of the Sixth District con-
gressional seat. Plaintiffs have not pro-
duced voter sampling or statistical data, 
affidavits, or other evidence of a sufficient 
quantity to demonstrate how and why 
voters who would have been included in a 
neutrally drafted Sixth District voted in 
the 2012, 2014, and 2016 elections.  
Without such data, the Court cannot re-
verse-engineer those elections and is un-
prepared to assume, at this preliminary 
stage, that enough such voters would 
have voted for the Republican candidate 
so as to preserve Republican control. 

11. While Plaintiffs have adduced some per-
suasive predictive evidence through the 
Cook Partisan Voting Index and expert 
reports and testimony, the Court is un-
convinced, certainly by the standard gov-
erning the issuance of a preliminary 
injunction, that such evidence is determi-
native of but-for causation. In particular, 
the Court is not convinced that such pre-
dictive evidence accurately accounts for 
subjective factors such as evolving politi-
cal temperament and the personal 
strengths or weaknesses of individual 
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candidates. The surprising results of var-
ious elections in 2016 illustrate the limi-
tations of even the most sophisticated 
predictive measures. Experience teaches 
that voter preferences are mutable and 
that American democracy is character-
ized by a degree of volatility and unpre-
dictability. See Bandemer, 478 U.S. at 160 
(O’Connor, J., concurring in the judg-
ment) (“To allow district courts to strike 
down apportionment plans on the basis of 
their prognostications as to the outcome 
of future elections or future apportion-
ments invites ‘findings’ on matters as to 
which neither judges nor anyone else can 
have any confidence.”). 

12. The Court is especially reluctant at this 
preliminary stage, absent more concrete 
voter data, to find an effective gerryman-
der given that Congressman Delaney 
nearly lost control of his seat in 2014 in a 
race against a candidate burdened with 
undisputed geographic and financial lim-
itations. 

13. Indeed, this recent near defeat raises se-
rious doubts about whether Plaintiffs’ al-
leged injury is likely to recur. The most 
relevant question in a case involving a 
claim for solely injunctive relief is not 
whether a harm may have occurred in the 
past but whether the harm is presently 
occurring or very likely to recur. If the in-
jury, if any, has long since concluded, 
there is nothing to enjoin. See Bloodgood 
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v. Garraghty, 783 F.2d 470, 475 (4th Cir. 
1986) (“An injunction is a drastic remedy 
and will not issue unless there is an im-
minent threat of illegal action. ‘[An 
i]njunction issues to prevent existing or 
presently threatened injuries. One will 
not be granted against something merely 
feared as liable to occur at some indefi-
nite time in the future.’” (quoting Con-
necticut v. Massachusetts, 282 U.S. 660, 
674 (1931))); cf. Beck v. McDonald, 848 
F.3d 262, 277 (4th Cir. 2017) (“‘[A]bsent a 
sufficient likelihood that [Plaintiffs] will 
again be wronged in a similar way’ . . . 
past events, disconcerting as they may be, 
are not sufficient to confer standing to 
seek injunctive relief.” (alteration in orig-
inal) (citations omitted)); Bryant v. 
Cheney, 924 F.2d 525, 529 (4th Cir. 1991) 
(“The courts should be especially mindful 
of th[e] limited role [prescribed by Article 
III] when they are asked to award pro-
spective equitable relief . . . for a concrete 
past harm, and a plaintiff ’s past injury 
does not necessarily confer standing upon 
him to enjoin the possibility of future in-
juries.”). 

14. Despite the Court’s present doubt as to 
Plaintiffs’ proof on the causation prong of 
their First Amendment claim, the Court 
does not hold that Plaintiffs cannot pre-
vail on their claim. Any such holding 
would be every bit as premature as the 
extraordinary relief that Plaintiffs have 
requested and that the dissent urges. The 
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Court simply concludes that Plaintiffs 
have not carried their burden to show 
they are likely to prevail on the merits, 
and so preliminary injunctive relief is not 
proper. 

15. The Court remains open to the possibility 
that the evidence Plaintiffs have ad-
duced, when subject to robust cross- 
examination and the development that 
only a trial can bring, may satisfy Plain-
tiffs’ burden of proof. The Court also is 
willing to entertain requests by either 
party to reopen discovery (subject to the 
stay discussed immediately below) to ad-
dress the evidentiary gaps and deficits or 
potential deficits flagged in this Memo-
randum. Regardless whether either party 
seeks additional discovery, the parties 
may find it helpful to take account of the 
Court’s discussion here in any future 
briefs or oral presentations. 

 
2. Stay of Proceedings 

 The Court’s concerns about Plaintiffs’ proof with 
respect to the causation element of their First Amend-
ment claim compel the Court not only to deny prelimi-
nary injunctive relief but also to stay proceedings 
pending the Supreme Court’s further guidance in 
Whitford. 

 While Plaintiffs argue vociferously that “[t]his 
case and the Wisconsin case are fundamentally differ-
ent” (ECF No. 193 at 4), this Court disagrees. 
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Fundamentally, these cases are two sides of the same 
coin: both propose a standard by which federal courts 
might adjudicate claims of unlawful political gerry-
mandering. Both cases invoke the First Amendment as 
a source of constitutional authority. And the standard 
that the Western District of Wisconsin has endorsed is 
remarkably similar to the standard endorsed by the 
majority in Shapiro II: “We conclude,” the Wisconsin 
court wrote, “that the First Amendment and the Equal 
Protection clause prohibit a redistricting scheme 
which (1) is intended to place a severe impediment on 
the effectiveness of the votes of individual citizens on 
the basis of their political affiliation, (2) has that effect, 
and (3) cannot be justified on other, legitimate legisla-
tive grounds.” Whitford, 218 F. Supp. 3d at 884. 

 True, the cases differ in their particulars. The Wis-
consin case is a statewide challenge to state legislative 
districts, based in part on partisan asymmetry (the so-
called “efficiency gap”); the Maryland case is a single-
district challenge to a congressional district, grounded 
in a retaliation theory. For plaintiffs in either case to 
prevail, however, they would have to show that the ger-
rymander about which they complain actually inflicted 
a constitutional injury on them, one that is sufficiently 
personal so as to satisfy the threshold requirements of 
Article III and sufficiently definite and clear so as to 
justify the drastic remedy of an injunction against en-
forcement of an otherwise lawfully enacted map. In de-
termining whether a constitutional injury has 
occurred, the court invariably must reach the question 
of causation, for if election outcomes (whether in a 
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single district or across the state) arise not from polit-
ical machinations at the statehouse but instead from 
neutral forces or the “natural ebb and flow of politics,” 
Shapiro II, 203 F. Supp. 3d at 606 (Bredar, J., dissent-
ing), no injury has occurred and no remedy may issue. 
While the Supreme Court’s decision in Whitford may 
not prove dispositive of Benisek, the Court’s analysis 
undoubtedly will shed light on critical questions in this 
case, and the parties and the panel will be best served 
by awaiting that guidance. 

 
D. Additional Practical Considerations 

Supporting the Decision to Stay Proceed-
ings 

 Two practical considerations bolster the Court’s 
conclusion that a stay is appropriate at this time. 

 First: this Court is in no position to award Plain-
tiffs the remedy they have requested on the timetable 
they have demanded. For the reasons explained in Part 
II.C, two members of this panel are unconvinced that 
Plaintiffs will likely prevail on the causation element 
of their First Amendment claim. Plaintiffs therefore 
are not entitled to preliminary injunctive relief. This 
case will likely require a full trial on the merits, where 
witnesses for both parties will be subject to cross- 
examination and where the Court will be equipped to 
make detailed findings and credibility determinations. 
But a trial—particularly one requiring the coordina-
tion of three judges and their respective chambers 
staff—is a substantial undertaking. 
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 Plaintiffs have indicated that a revised districting 
plan must be enacted no later than December 19, 2017, 
to allow orderly implementation in advance of the 2018 
midterms. (ECF No. 177-1 at 31.) Plaintiffs also have 
suggested that an injunction should issue no later than 
August 18, 2017, to accommodate legislative mapmak-
ing or, if necessary, a judicially imposed map. (Id. at 
32.) Despite the Court’s diligence in ruling on the 
pending preliminary injunction motion (which has 
been a priority for each member of this panel), that Au-
gust date has already come and gone. Since the Court 
cannot deliver the remedy Plaintiffs have requested, 
Plaintiffs’ opposition to a stay pending Whitford loses 
considerable force. It is unclear what hardship Plain-
tiffs will suffer by waiting a few months if, as a practi-
cal matter, the Court would have been unable to cure 
any constitutional ill in advance of the 2018 midterms 
even had it scheduled a trial at the earliest oppor-
tunity.7 

 
 7 Plaintiffs alternatively propose that the Court should enter 
a permanent injunction and then stay enforcement of that injunc-
tion so that the parties may expeditiously take their appeal. (ECF 
No. 193 at 3.) The Court declines to do so. The Court will not aban-
don its duty to conscientiously resolve this years-long dispute so 
that the parties may squeeze their case onto the Supreme Court’s 
fall calendar. Nor will the Court make the findings that would 
support a permanent injunction—including that Plaintiffs have 
suffered an irreparable injury and that, “considering the balance 
of hardships between the plaintiff and defendant, a remedy in eq-
uity is warranted,” eBay Inc. v. MercExchange, L.L.C., 547 U.S. 
388, 391 (2006)—only to then stay that equitable remedy. Rather, 
the Court will enjoin the State to implement a new map if but only 
if it becomes persuaded that Plaintiffs have proved each element  
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 Second: while the Supreme Court no doubt bene-
fits from the efforts of lower courts in resolving diffi-
cult legal issues, it is not clear how additional 
proceedings in this case would aid the Court’s resolu-
tion of Whitford. The threshold justiciability question 
that the Court must again confront in Whitford is 
hardly a novel one, and this panel has rigorously ana-
lyzed that threshold question in the separate opinions 
in Shapiro II. The Whitford litigants and the Justices 
will have access to those opinions during the forthcom-
ing proceedings. Further, as the divergent opinions in 
Vieth illustrate, the Justices are not bound to decide 
Whitford along the lines that the Western District of 
Wisconsin found persuasive. If the First Amendment 
theory that Plaintiffs here have proposed and that two 
members of this panel have recognized as justiciable 
strikes one or more of the Justices as workable, the 
Justices certainly may adopt, co-opt, modify, or other-
wise incorporate elements of that theory into a frame-
work for decision or a possible framework for future 
cases. 

 Here is the bottom line: a stay in these proceedings 
will not preclude the Supreme Court from taking ad-
vantage of the important legal work that has been 
done in this case, and the marginal gains—if any—that 
further fact-finding might offer the Justices would be 
greatly outweighed by the efficiency costs of charging 
ahead only to later learn that Plaintiffs must return to 

 
of their First Amendment claim to the requisite degree of cer-
tainty. 
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square one (or, perhaps, that their action is no longer 
viable). 

 
III. Conclusion 

 Though the members of this panel differ in their 
views concerning the implications of Supreme Court 
precedent, the evidence Plaintiffs have thus far ad-
duced, and the efficient management of this compli-
cated and important case, all agree that political 
gerrymandering is a noxious and destructive practice. 
The segregation of voters by political affiliation so as 
to achieve purely partisan ends is repugnant to repre-
sentative democracy. See Ariz. State Legislature v. Ariz. 
Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2658 
(2015). This Court will not shrink from its responsibil-
ity to adjudicate any viable claim that such segrega-
tion has occurred in Maryland. But in order to correctly 
adjudicate such a claim, the Court must first insure 
that it is proceeding on the correct legal foundation—
that in measuring the legality and constitutionality of 
any redistricting plan in Maryland it is measuring that 
plan according to the proper legal standard. Following 
the Supreme Court’s decision in Whitford, this panel 
will be better equipped to make that legal determina-
tion and to chart a wise course for further proceedings. 

 For the foregoing reasons, an Order shall enter 
DENYING Plaintiffs’ preliminary injunction motion, 
and a separate Order shall enter HOLDING IN ABEY-
ANCE the pending cross-motions for summary 
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judgment and STAYING further proceedings pending 
the Supreme Court’s decision in Whitford. 

 Judge Russell joins all but Part II.B of this Mem-
orandum and joins the accompanying Orders. Judge 
Niemeyer joins neither the Memorandum nor the Or-
ders. 

 
NIEMEYER, Circuit Judge, dissenting: 

 In denying the plaintiffs’ motion for a preliminary 
injunction, the majority overlooks the obvious and re-
lies on abstract notions of the causal relationship be-
tween intent and effect that bear no relationship to the 
real world evidence regarding the conduct at issue or 
to the First Amendment standard adopted in this case. 
Its entire reason for denying the injunction rests on a 
bizarre notion of causation that requires the exclusion 
of all possible alternative explanations, however re-
mote and speculative. When that effort inevitably fails, 
it concludes that causation has not been established, 
despite extraordinarily strong evidence of the connec-
tion between intent and effect. I believe that the record 
could not be clearer that the mapmakers specifically 
intended to dilute the effectiveness of Republican vot-
ers in the Sixth Congressional District and that the ac-
tual dilution that they accomplished was caused by 
their intent. Accordingly, the motion should be 
granted. 

 The record demonstrates, without any serious con-
trary evidence, that the Maryland Democrats who 
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were responsible for redrawing congressional districts 
in 2011 specifically intended to dilute the votes of Re-
publicans in the Sixth District and in fact did so. They 
identified likely Republican voters and moved them in 
large numbers into the Eighth District, which had a 
safe margin of Democratic voters. They simultaneously 
replaced these Republican voters with Democratic vot-
ers from the Eighth District. More specifically, they 
moved 360,000 persons (roughly one-half of the Dis-
trict’s population) out of the former Sixth District — 
when only 10,000 had to be moved in response to the 
2010 census — and simultaneously moved 350,000 
into the “new” Sixth District. And critically, in making 
those moves, they focused on voting histories and party 
registration to move 66,400 registered Republicans out 
of the Sixth District and replace them with 24,400 reg-
istered Democrats, creating a Democratic voter major-
ity in the new Sixth District of 192,820 Democrats to 
145,620 Republicans. Prior to the massive shuffle, the 
Sixth District had 208,024 Republicans and 159,715 
Democrats. This 2011 shuffle accomplished the single 
largest redistricting swing of one party to another of 
any congressional district in the Nation. 

 Consistent with this evidence, the State’s Demo-
cratic leadership stated that their reshuffling of voters 
by voting history was specifically intended to flip the 
Sixth District from Republican to Democratic so as to 
create a 7 to 1 Democratic congressional delegation. 
For example, Maryland Governor Martin O’Malley, 
who led the effort to develop a new congressional map 
after the 2010 census, stated that he wanted to redraw 
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the lines of the Sixth District to “put more Democrats 
and Independents into the Sixth District” and ensure 
“the election of another Democrat.” He added, “Yes, 
this was clearly my intent.” And other Democrats in-
volved in the process similarly revealed their intent 
with statements indicating, for example, that the Sixth 
District was redrawn to “minimize the voice of the Re-
publicans” and to “hit[ ]” Republican Congressman 
Roscoe Bartlett from the Sixth District “pretty hard.” 
Moreover, the firm hired to draw the map was given 
only two instructions — to come up with a map (1) that 
protected the six incumbent Democrats and (2) that 
would produce a 7 to 1 congressional delegation. 

 Republican voters affected by the redrawing of the 
Sixth District commenced this action, contending that 
they were targeted, based on the way they voted in the 
past, with the intent to dilute their vote and diminish 
their representational rights, in violation of the First 
Amendment. On the State’s motion to dismiss the com-
plaint under Federal Rule of Civil Procedure 12(b)(6), 
we held that the plaintiffs stated a cause of action and 
would succeed in their challenge of the Sixth District’s 
gerrymander if they were to demonstrate (1) that the 
mapdrawers redrew the district lines with the specific 
intent to impose a burden on voters because of how 
they voted in the past or because of the political party 
with which they were affiliated; (2) that the targeted 
voters suffered a tangible, concrete burden on their 
representational rights; and (3) that the mapdrawers’ 
intent to burden a particular group of voters by reason 
of their views was the but-for cause of the concrete 
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effect. Simply, the standard requires a showing of (1) 
specific intent, (2) concrete effect, and (3) causation be-
tween the first two requirements. See Shapiro v. 
McManus, 203 F. Supp. 3d 579, 596–97 (D. Md. 2016). 

 Following the completion of extensive discovery, 
the plaintiffs filed a motion for a preliminary injunc-
tion with a request to advance the trial on the merits 
under Rule 65(a)(2) so as to obtain a final injunction 
ordering a redrawing of the lines defining the Sixth 
District without the use of data that reveal how voters 
registered or voted in the past. 

*    *    * 

 The widespread nature of gerrymandering in mod-
ern politics is matched by the almost universal absence 
of those who will defend its negative effect on our de-
mocracy. Indeed, both Democrats and Republicans 
have decried it when wielded by their opponents but 
nonetheless continue to gerrymander in their own self 
interest when given the opportunity. The problem is 
cancerous, undermining the fundamental tenets of our 
form of democracy. Indeed, as Judge Bredar has ob-
served in this case, gerrymandering is a “noxious” 
practice with “no place in a representative democracy.” 
Shapiro, 203 F. Supp. 3d at 600 (Bredar, J., dissenting). 

 The Supreme Court has joined the chorus of voices 
recognizing the potential ills inflicted on our democ-
racy by gerrymandering. Accepting the general propo-
sition that partisan gerrymandering, when sufficiently 
extreme, violates the Constitution, the Justices have 
nonetheless yet to agree on a standard for determining 
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when the practice crosses the line. See Vieth v. Ju-
belirer, 541 U.S. 267, 292 (2004) (plurality opinion); id. 
at 308 (Kennedy, J., concurring in the judgment). For 
this reason, a minority of the Justices have indicated 
that the issue of whether partisan gerrymandering vi-
olates the Equal Protection Clause is not justiciable. 
See id. at 305. 

 But a categorical rule that would abandon efforts 
at judicial review surely cannot be accepted lest it lead 
to unacceptable results. For instance, in Maryland, 
which has a voting population that historically votes 
roughly 60% for Democrats and 40% for Republicans, 
the Democrats, as the controlling party, could theoret-
ically create eight safe Democratic congressional dis-
tricts by assigning to each district six Democrats for 
every four Republicans, regardless of their geograph-
ical location. Citizens residing in Baltimore City, oth-
ers residing in Garrett County in the western portion 
of the state, and yet others residing in the suburbs of 
Washington, D.C., could all be assigned to a single dis-
trict so that the Democrats would outnumber Republi-
cans by a margin of 60% to 40%. Under such a map, no 
district would have a single boundary, nor indeed any 
relationship to geography or to the communities that 
constitute the State, and neighbors would have differ-
ent Representatives. Such a pointillistic map would, of 
course, be an absurd warping of the concept of repre-
sentation, resulting in the very “tyranny of the major-
ity” feared by the Founders. Yet, such an extreme 
possibility would be open to the most politically 
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ambitious were courts categorically to abandon all ju-
dicial review of political gerrymandering. 

 I believe that the First Amendment standard pre-
viously adopted by us in this case does not allow for 
such a possibility. Building on the Supreme Court’s 
previous holdings that ensure “one person, one vote” 
and that prevent racially motivated gerrymanders, we 
held earlier in this case that when district mapdrawers 
target voters based on their prior, constitutionally pro-
tected expression in voting and dilute their votes, the 
conduct violates the First Amendment, effectively pun-
ishing voters for the content of their voting practices. 
See Shapiro, 203 F. Supp. 3d at 595–96. This First 
Amendment test focuses on the motive for manipulat-
ing district lines, and the effect the manipulation has 
on voters, not on the result of the vote. It is therefore 
sufficient in proving a violation under this standard to 
show that a voter was targeted because of the way he 
voted in the past and that the action put the voter at a 
concrete disadvantage. The harm is not found in any 
particular election statistic, nor even in the outcome of 
an election, but instead on the intentional and targeted 
burdening of the effective exercise of a First Amend-
ment representational right. Recent comments of Su-
preme Court Justices made both in this case and in 
Vieth have suggested that this standard is available for 
assessing the constitutionality of a gerrymander. And 
under this standard, I respectfully conclude, the plain-
tiffs have succeeded in carrying their burden. 

 The majority instead expresses doubts as to 
whether the earthquake upheaval in the political 
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landscape of the Sixth District was attributable to the 
fulfillment of the Democrats’ gerrymandering plan, 
positing that the flip of the Sixth District might have 
been attributable to changes in voting preferences or 
other demographics. But this view reflects nothing 
more than an effort to skirt around the obvious — that 
the Democrats set out to flip the Sixth District; that 
they made massive shifts in voter population based on 
registration and voting records to accomplish their 
goal; and that they succeeded. 

 The plaintiffs have not only made the requisite 
showing that they are likely to succeed on the merits, 
they have actually succeeded well in demonstrating 
that the State’s gerrymandering violated their First 
Amendment rights. I would accordingly issue the in-
junction requested and require the redrawing of the 
Sixth District’s boundaries without the use of infor-
mation about how citizens voted in the past. 

 
I 

A. Facts of Record 

 The historical facts of record are not disputed. Fol-
lowing the 2010 census, the State of Maryland was re-
quired to redraw the lines of its eight congressional 
districts to ensure that each district had an equal 
share of the State’s population. This action focuses on 
the boundaries that the State chose to draw for the 
Sixth District. 
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 Historically, the Sixth District included western 
Maryland and much of north-central Maryland, and 
after the Supreme Court’s announcement of the “one 
person, one vote” rule in Wesberry v. Sanders, 376 U.S. 
1 (1964), the Sixth District had always included all of 
the State’s five most northwestern counties — Garrett, 
Allegany, Washington, Frederick, and Carroll Coun-
ties. After the 2002 redistricting, the District also in-
cluded a small northern portion of Montgomery 
County and larger portions of Baltimore and Harford 
Counties, as shown. 
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 At the time of the 2010 congressional election — 
the last held prior to the 2011 redistricting — 47% of 
the District’s 446,000 eligible voters were registered 
Republicans, 36% were registered Democrats, and 16% 
were registered Unaffiliated, making the District the 
most Republican in the State. Joint Stipulations ¶ 10 
& Ex. 2 at 2 (ECF No. 104). Representative Roscoe 
Bartlett, a Republican, had continuously represented 
the District since 1993, and he won reelection in 2010 
by a margin of 28%. Id. ¶ 8. 

 The 2010 census showed that the Sixth District 
had grown somewhat, having 10,186 residents more 
than the ideal adjusted population of 721,529 for a 
Maryland congressional district, a variation of only 
1.4%. Joint Stipulations ¶¶ 9, 52. Nonetheless, the 
Democratic mapdrawers responsible for the 2011 re-
districting plan redrew the District’s boundaries far 
more dramatically than was necessary to move 10,186 
voters from the District. Indeed, the new Sixth District 
retained only 51% of its original population, retaining 
the residents of Garrett, Allegany, Washington Coun-
ties, and a portion of the residents of Frederick County 
and moved the other half — roughly 360,000 residents 
— to other districts. Approximately 60% of these resi-
dents — those from Frederick County and more than 
half the population of Carroll County — were shifted 
into the Eighth District, which had previously been 
confined almost entirely to the heavily Democratic 
Montgomery County. In the place of the removed resi-
dents, the plan added to the new Sixth District approx-
imately 350,000 residents from Montgomery County, 
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most of whom had previously been assigned to the 
Eighth District. The final 2011 map for the Sixth Dis-
trict was as follows: 
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 The area removed from the former Sixth District 
was predominately Republican, while the area added 
was predominately Democratic. Specifically, in the pre-
cincts removed from the Sixth District, there were on 
average approximately 1.5 times as many registered 
Republicans as Democrats. By contrast, in the pre-
cincts added to Sixth District, registered Democrats 
outnumbered Republicans by more than 2 to 1. In total, 
the reshuffling of the Sixth District’s boundaries re-
sulted in a net reduction of more than 66,000 regis-
tered Republicans and a net increase of some 24,000 
registered Democrats, for a swing of about 90,000 vot-
ers. See Opening Expert Report of Dr. Peter A. Morri-
son ¶ 134 & tbl. 1 (ECF No. 177-35); Opening Expert 
Report of Prof. Michael P. McDonald at 12 (ECF No. 
177-19). 

 Not surprisingly, this major reshuffling of the 
Sixth District’s population directly affected the Dis-
trict’s political complexion. At the time of the 2012 con-
gressional election (the first held under the new map), 
the major parties’ respective shares of the District’s 
registered voters roughly reversed compared to just 
two years before. Of the new District’s roughly 437,000 
eligible voters, 33% were registered Republicans, 44% 
were registered Democrats, and 22% were registered 
as Unaffiliated. Joint Stipulations ¶ 53 & Ex. 19. In the 
2012 election, Democratic candidate John Delaney, a 
newcomer to politics, defeated Republican incumbent 
Bartlett by a 21% margin, and he was elected again in 
2014 and 2016. Id. ¶ 54. 
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 The parties have stipulated that “[o]ne widely un-
derstood consequence of the Plan was that it would 
make it more likely that a Democrat rather than a Re-
publican would be elected as representative from the 
[Sixth] District.” Joint Stipulations ¶ 31. But the rec-
ord demonstrates even more. Far from being an inci-
dental, though anticipated, byproduct of achieving 
some other set of redistricting goals, the Maryland 
Democrats who controlled the 2011 redistricting pro-
cess sought to assure themselves of a 7 to 1 Democratic 
delegation by flipping the Sixth District to Democratic 
control. 

 Governor O’Malley, who was both “the leader of 
[Maryland’s] Democratic Party,” O’Malley Dep. 46:20–
21 (ECF No. 177-3), and “directly in charge of running 
the congressional redistricting process,” id. at 30:19–
20, agreed that he “set out to draw the borders in a way 
that was favorable to the Democratic Party,” id. at 
9:22–10:2. As he later testified: 

[T]hose of us in leadership positions in our 
party, the Speaker, the Senate President, the 
Democratic Dean of the Delegation, myself, 
Lieutenant Governor, we all understood that, 
while our — while we must fulfill our respon-
sibility on redistricting, must be mindful of 
constitutional guidelines, restrictions, case 
law, statutes, it was also — part of our intent 
was to create a map that was more favorable 
for Democrats over the next ten years and not 
less favorable to them. Yes, that was clearly 
one of our many [goals]. 
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Id. at 81:1–11. Specifically, O’Malley wanted to use the 
redistricting process to change the overall composition 
of the U.S. House Delegation to seven Democrats and 
one Republican by flipping either the First District, on 
the eastern shore of Maryland, or the Sixth District, in 
Western Maryland. Id. at 22–27. Because altering the 
political makeup of the First District, the only other 
Maryland district represented by a Republican, would 
have required awkwardly “jump[ing] the Chesapeake 
Bay and draw[ing] a line in such a way that [would] 
put[ ] . . . more Democratic voters [in] the Eastern 
Shore [district],” id. at 24:16–19, he stated that “a de-
cision was made to go for the Sixth,” id. at 27:3–4. 

 Following the customary process in Maryland, 
Governor O’Malley pursued two courses for developing 
a revised congressional map. For one, he created the 
public-facing “Governor’s Redistricting Advisory Com-
mittee,” and for the other, he “asked Congressman 
[Steny] Hoyer, . . . the dean of the [U.S.] House delega-
tion,” to “lead the effort . . . to inform the [Committee] 
about congressional redistricting” and “come up with a 
map that a majority of the congressional delegation 
supports.” O’Malley Dep. 47:20–48:5; see also Willis 
Dep. 185–88 (ECF No. 177-14) (agreeing that, histori-
cally, “[t]he process starts with the [Democratic] mem-
bers of Congress,” who “[e]ndeavor to come to a 
consensus,” “and then it flows to the governor and leg-
islators,” who “do their best to respect the wishes . . . of 
the congressional delegation”). Consistent with this 
customary procedure, the record shows that the work 
performed on behalf of the Democratic members of 
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Maryland’s congressional delegation largely shaped 
the contours of the new Sixth District that the Advi-
sory Committee ultimately recommended to Governor 
O’Malley. See Miller Dep. 97:19 (ECF No. 177-15) (tes-
tifying that the map “primarily was drawn by the con-
gressional people”). 

 The Advisory Committee held public hearings 
across the State from July through September 2011 
and received comments from members of the public. 
Joint Stipulations ¶ 22. At hearings conducted in west-
ern Maryland, residents provided suggestions regard-
ing potential changes to the shape of the Sixth District. 
Several of these residents testified about various con-
nections between Frederick County and Montgomery 
County — including Interstate 270 (“I-270”), a 35-mile 
highway running between the City of Frederick and 
southern Montgomery County — and advocated for re-
placing part of the Sixth District with territory from 
Montgomery County. None of the speakers contem-
plated a map that would remove much of Frederick 
County itself, which had been included in its entirety 
in the Sixth District since 1872. See, e.g., Public Hear-
ing Testimony (ECF No. 186-3) at MCM 000029–31 
(“[T]he start of the Sixth District is pretty easy, with 
Garrett, Allegany, Washington, and Frederick, you’ve 
got a nucleus there. . . . Once you start with those four 
counties, . . . your orientation should be to go east into 
either Howard, or go southeast into Montgomery 
Counties, to the greatest extent possible, and . . . leave 
Harford, Baltimore, and even portions of Carroll for a 
Baltimore-oriented district”). 
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 While the Advisory Committee was holding public 
hearings across the State, the Democratic members of 
Maryland’s U.S. House Delegation — led by Repre-
sentative Hoyer, a self-described “serial gerryman-
derer,” ECF No. 191-3 — had already begun to redraw 
the State’s congressional map. Indeed, around the time 
that the results of the 2010 census became available in 
late February/early March 2011 — months before the 
Advisory Committee was even created — Hoyer and 
the other Maryland Democrats in the House retained 
NCEC Services, Inc., a political consulting firm that 
provides “electoral analysis, campaign strategy, politi-
cal targeting, and GIS [geographic information sys-
tem] services” to Democratic organizations. ECF No. 
177-17; see also Hawkins Dep. 28–31 (ECF No. 177-4); 
ECF No. 177-18. NCEC was specifically charged with 
drawing a map that maximized “incumbent protection” 
for Democrats and changed the congressional delega-
tion from 6 Democrats and 2 Republicans to 7 Demo-
crats and 1 Republican, and it was given no other 
instruction as how to draw the map. Hawkins Dep. 40–
42, 47–49. 

 The primary NCEC analyst assigned to the task, 
Eric Hawkins, analyzed various congressional redis-
tricting plans to inform the Democratic members of the 
Maryland delegation how “different options would 
change their districts,” and he personally prepared be-
tween 10 and 20 different draft congressional maps us-
ing a GIS computer software program called 
Maptitude for Redistricting. Hawkins Dep. 36–38. 
Maptitude allows users to “[c]reate districts using any 
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level of geography,” “[a]dd political data and election 
results,” and “[u]pdate historic results to new political 
boundaries.” Joint Stipulations ¶ 28. With Maptitude, 
“data reflecting . . . citizens’ political party affiliation 
and voting histories[ ] can be used to determine how 
the outcome of historical elections would have changed 
. . . if the proposed plan had been in place in prior 
years,” id. ¶ 30, thus enabling users to accurately pre-
dict the likely outcome of future elections. 

 Hawkins specifically used a proprietary metric 
created by NCEC called the Democratic Performance 
Index (the “DPI”), which indicates how a generic Dem-
ocratic candidate would likely perform in a particular 
district. As Hawkins explained, the DPI “is an average 
of how statewide candidates perform over time in com-
petitive elections” that is “weighted differently for dif-
ferent election years,” and which “take[s] into account 
past voting history in a state or a district.” Hawkins 
Dep. 24:12–18. NCEC also calculated separate ver-
sions of the DPI specific to federal and state races — 
with the federal DPI “only us[ing] federal races” and 
the state DPI “only us[ing] state races” — to better ac-
count for “ticket splitting.” Id. at 25. 

 Hawkins used the DPI to meet the dual “goals” 
given to NCEC — namely, to draw a map that would 
maximize “incumbent protection” for the Democrats 
currently representing Maryland districts in Congress 
and that would “chang[e] the make-up of Maryland’s 
U.S. House delegation from six Democrats and two Re-
publicans to seven Democrats and one Republican.” 
Hawkins Dep. 40–42; see also id. at 47–49. With 
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respect to this 7 to 1 goal, Hawkins’ efforts focused on 
redrawing the Sixth District’s lines to increase its fed-
eral DPI, which Hawkins calculated under the pre- 
existing map as standing at 37.4%, indicating low 
Democratic performance and correspondingly strong 
Republican performance. Over the course of working 
with Maryland’s Democratic House Delegation and 
their staff, Hawkins prepared several different draft 
maps under which the Sixth District would have a 51% 
federal DPI. In preparing these maps, Hawkins consid-
ered neither “any measure of compactness,” id. at 
126:12–13, nor whether “there was a community of in-
terest related to the I-270 corridor,” id. at 128:19–20. 
Rather, “[t]he intent was to see if there was a way to 
get another Democratic district in the state.” Id. at 
230:19–20. 

 Maps were also proposed by third-party entities, 
but those maps resulted in a far smaller federal DPI 
for the Sixth District. For example, a map proposed by 
the Maryland Legislative Black Caucus would have re-
sulted in a federal DPI of 39% for the Sixth District, 
ECF No. 177-34, a proposal a senior congressional 
staffer worried would be “a recipe for 5–3, not 7–1,” 
ECF No. 177-36. Needless to say, these proposals did 
not influence the maps submitted by Hawkins to the 
Democratic House Delegation. 

 Ultimately, Maryland’s Democratic members of 
the U.S. House Delegation proposed and forwarded to 
the state Democratic leadership at least two maps pre-
pared by Hawkins. The shape of the Sixth District in 
one of these maps, which had a DPI of 51.36%, was 
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very similar to the plan that was ultimately adopted. 
See Decl. of Dr. Michael McDonald at 4 & fig. 5 (ECF 
No. 191-5). 

 After Maryland’s U.S. House Democrats submit-
ted their proposals, further work was done by a group 
of senior staffers of O’Malley, Maryland Senate Presi-
dent Thomas Miller, and Maryland House Speaker Mi-
chael Busch. These senior staffers were equipped with 
a laptop loaded with the Maptitude software; “party 
registration data and voter turnout data,” including at 
the census block level, the smallest geographic unit 
used by the U.S. Census Bureau; and a “data file[ ] that 
contained Democratic Performance Index information 
at the precinct level,” the smallest geographic unit in 
Maryland (averaging around 3,000 people) at which 
election results are reported. Weissman Decl. ¶¶ 3–5 
(ECF No. 186-11). These state Democratic officials 
thus continued to use the DPI — as well as other infor-
mation about how local groups of citizens had previ-
ously voted and the political party with which they 
were affiliated — to finalize a map for the Advisory 
Committee. 

 The Advisory Committee publicly released a pro-
posed congressional redistricting map on October 4, 
2011, with the Committee’s lone Republican casting 
the sole dissenting vote against the plan. Joint Stipu-
lations ¶ 32. The Committee’s map had a federal DPI 
of 53% in the Sixth District, which was greeted as 
“good news” by the man who was widely expected to be 
the Democratic nominee to represent the newly 
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redrawn Sixth District in the upcoming 2012 election. 
ECF No. 177-25. 

 Members and staff of the Advisory Committee 
briefed a joint session of the state House and Senate 
Democratic Caucuses about their recommended con-
gressional plan on October 3, 2011. Joint Stipulations 
¶ 35. Talking points prepared for Senate President 
Miller’s introductory remarks encouraged him to em-
phasize that “[e]ven though the map isn’t pretty, it 
accomplishes a few important goals,” including 
“creat[ing] an opportunity for Montgomery County to 
control two congressional districts”; “preserv[ing] all 
six incumbent Democrats in ‘safe’ districts,” none of 
which would have “less than 58% Democratic perfor-
mance”; and “giv[ing] Democrats a real opportunity to 
pick up a seventh seat in the delegation by targeting 
Roscoe Bartlett.” ECF No. 177-23. The talking points 
continued, “In the face of Republican gains in redis-
tricting in other states around the nation, we have a 
serious obligation to create this opportunity.” Id. 

 Following Senate President Miller’s remarks, 
Chairwoman Jeanne Hitchcock delivered a Power-
Point presentation that stated that the Sixth and 
Eighth Districts had been “[c]onfigured to reflect the 
North-South connections between Montgomery 
County, the I-270 Corridor, and western portions of the 
State.” Joint Stipulations, Ex. 6. The record suggests 
that those in attendance were skeptical that the I-270 
corridor justified dramatically redrawing both the 
Sixth and the Eighth Districts. For example, immedi-
ately after Hitchcock’s presentation, Democratic 
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Delegate Curt Anderson told a reporter, “It reminded 
me of a weather woman standing in front of the map 
saying, ‘Here comes a cold front,’ and in this case the 
cold front is going to be hitting Roscoe Bartlett pretty 
hard.” Joint Stipulations ¶ 46 & Ex. 13. And, while lis-
tening to Hitchcock give a similar presentation earlier 
in the day, one senior congressional aide who had been 
intimately involved in the redistricting process wrote 
to another, “This is painful to watch. . . . I’m not sure I 
buy the themes they are selling. Hopefully they have 
some better ones for the public face of it.” ECF No. 177-
58. 

 On October 15, 2011, Governor O’Malley an-
nounced that he was submitting a map to the General 
Assembly “that was . . . substantially the same as” the 
Advisory Committee’s proposal, Joint Stipulations 
¶ 33, and two days later, on October 17, Senate Presi-
dent Miller introduced the Governor’s proposed redis-
tricting map as Senate Bill 1 at a special legislative 
session. With only minor technical amendments, Sen-
ate Bill 1 was signed into law on October 20, 2011, 
three days after it had been introduced. Id. ¶ 34; see 
Md. Code Ann., Elec. Law §§ 8-701 to -709. 

 “No Republican Senator or Delegate voted for Sen-
ate Bill 1 in committee or on the floor in recorded roll 
call votes.” Joint Stipulations ¶ 36. Moreover, while the 
legislation was progressing rapidly through the Gen-
eral Assembly, numerous legislators made comments 
reflecting their clear understanding that the massive 
redrawing of the Sixth District was designed primarily 
to give the eventual Democratic nominee a distinct 
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electoral advantage over the Republican nominee. For 
example, one Delegate bluntly stated in a floor speech 
that he supported the map because it meant “more 
Democrats in the House of Representatives.” Id. ¶ 44. 
Another Delegate stated in an October 17 interview 
that, “What we’re doing is we are trying to get more, in 
terms of — currently we have two Republican districts 
and six Democratic Congressional districts and we’re 
going to try to move that down to seven and one, with 
the additional Congressional district coming more out 
of Montgomery county and going into western Mary-
land that would give the Democrats more.” Id. ¶ 47. 
One Democratic Senator who voted for the bill none-
theless lamented in a floor speech that partisan gerry-
mandering was a problem across America, adding that 
“it’s a process where we dress up partisan and political 
ambition on both sides of the aisle in high principal, 
but we can all tell what’s really going on.” Joint Stipu-
lations ¶ 43(a) (emphasis added). And the only Demo-
cratic Senator to vote against the bill stated in an 
October 14 interview, “[W]hen you look at the way 
these districts are drawn, they’re absolutely drawn 
with one thing in mind. . . . [I]t’s certainly drawn so 
that you can minimize the voice of the Republicans.” 
ECF No. 177-41 at 16 (emphasis added). 

 The effect of the Sixth District’s wholesale recom-
position was precisely as intended. Tellingly, in Octo-
ber 2012, the Cook Political Report released an 
analysis of “all 435 newly redrawn Congressional dis-
tricts in the country” using its Partisan Voter Index 
(“Cook PVI”), ECF No. 177-52 at 1, a well-respected 
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“measurement of how strongly a United States con-
gressional district or state leans toward the Demo-
cratic or Republican Party, compared to the nation as 
a whole,” ECF No. 177-51; see also Lichtman Dep. 131 
(ECF No. 177-49) (testimony of State’s expert witness 
that the Cook PVI is a “well respected” and “well re-
garded” metric). The Cook Report specifically exam-
ined “which districts underwent the most dramatic 
alterations in redistricting” and found that Maryland’s 
Sixth District experienced the single largest redistrict-
ing swing of any district anywhere in the Nation. ECF 
No. 177-52 at 6–8. Specifically, before the 2011 redis-
tricting, the Sixth District had a Cook PVI of “R+13” 
and a “Solid Republican” label; after redistricting, the 
District received a Cook PVI of “D+2” and a “Likely 
Democratic” label. Id. at 8. An academic analysis that 
looked at the accuracy of the Cook Report’s forecasting 
helps unpack the significance of this swing. When the 
Cook Report has rated a district “Solid Republican” on 
the eve of a congressional election, the Republican can-
didate has won the race 99.7% of the time; when a dis-
trict has been rated as “Likely Democratic,” the 
Democratic candidate has won 94% of the time. See 
James E. Campbell, The Seats in Trouble Forecast of 
the 2010 Elections to the U.S. House, 43 Pol. Sci. & Pol-
itics 627, 628 (2010) (ECF No. 191-8). 

 Moreover, the Cook Report’s analysis of the effect 
of redistricting on the Sixth District was corroborated 
by NCEC’s own data. According to NCEC, in the 2016 
congressional election cycle, “Democrats [nationwide] 
won only four districts where DPI was below 50 
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percent”; in none of those districts was the DPI below 
40%, as it was in the Sixth District prior to redistrict-
ing. ECF No. 191-7. Conversely, among the 160 dis-
tricts across the country with a DPI above 50%, all but 
12 were won by the Democratic candidate. Id. Both 
Cook’s and NCEC’s data confirmed that the Democrats 
held a clear electoral advantage and that Republican 
voices had indeed been minimized. 

 
B. Proceedings 

 Three Maryland citizens, acting pro se, com-
menced this action in November 2013, naming as de-
fendants the Chair and the Administrator of the State 
Board of Elections and alleging that the 2011 redis-
tricting plan violated their rights under the First 
Amendment and Article I, § 2, of the U.S. Constitution. 
A single district court judge granted the State’s motion 
to dismiss, Benisek v. Mack, 11 F. Supp. 3d 516 (D. Md. 
2014), and the Fourth Circuit summarily affirmed, 
Benisek v. Mack, 584 F. App’x 140 (4th Cir. 2014). The 
Supreme Court reversed, however, concluding that the 
plaintiffs’ constitutional challenge was not “wholly in-
substantial” and that therefore it had to be decided by 
a district court composed of three judges, as required 
by 28 U.S.C. § 2284. Shapiro v. McManus, 136 S. Ct. 
450, 456 (2015) (quoting Bell v. Hood, 327 U.S. 678, 682 
(1946)). In doing so, the Court observed that the theory 
underlying the plaintiffs’ First Amendment claim had 
originally been suggested by Justice Kennedy in Vieth 
and was “uncontradicted by the majority in any of [the 
Court’s] cases.” Id. 
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 After remand, the plaintiffs, now represented by 
counsel, filed a second amended complaint, adding six 
additional plaintiffs and refining the theory underly-
ing their constitutional challenge. Two of the original 
plaintiffs later agreed to their dismissal from the ac-
tion, leaving seven plaintiffs, all of whom are regis-
tered Republicans who lived in the Sixth District prior 
to the 2011 redistricting. Three of these plaintiffs still 
reside in the Sixth District, while four of them now live 
in the Eighth District as a result of the redistricting. 

 The plaintiffs’ second amended complaint alleged 
that those responsible for the 2011 congressional map 
“purposefully and successfully flipped [the Sixth Dis-
trict] from Republican to Democratic control by strate-
gically moving the [D]istrict’s lines by reason of 
citizens’ voting records and known party affiliations.” 
Second Am. Compl. ¶ 1. They alleged that “[t]he draft-
ers of the Plan focused predominantly on the voting 
histories and political-party affiliations of the citizens 
of the State in deciding how to” redraw the Sixth Dis-
trict’s lines and that they “did so with the clear purpose 
. . . of diluting the votes of Republican voters.” Id. ¶ 6. 
They alleged further that the plan achieved its in-
tended effect, imposing a significant burden on the for-
mer Sixth District’s Republican voters and preventing 
them in 2012 and 2014 “from continuing to elect a Re-
publican representative . . . , as they had in the prior 
ten congressional elections.” Id. ¶ 7(b). And they main-
tained that “the State cannot justify the cracking of the 
[Sixth] District by reference to geography or compli-
ance with legitimate redistricting criteria.” Id. ¶ 7(c). 
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Based on these allegations, the plaintiffs claimed in es-
sence that the plan’s redrawing of the Sixth District’s 
boundaries constituted unlawful retaliation in viola-
tion of their rights under the First Amendment. 

 In an opinion issued August 24, 2016, this three-
judge court denied the State’s motion to dismiss, con-
cluding that the plaintiffs had adequately alleged a 
justiciable claim for relief. Shapiro, 203 F. Supp. 3d at 
586, 600. We held that to succeed on their claim, the 
plaintiffs would have to prove three elements: first, 
“that those responsible for the map redrew the lines of 
[their] district with the specific intent to impose a bur-
den on [them] and similarly situated citizens because 
of how they voted or the political party with which they 
were affiliated”; second, “that the challenged map di-
luted the votes of the targeted citizens to such a degree 
that it resulted in a tangible and concrete adverse ef-
fect”; and third, “that, absent the mapmakers’ intent to 
burden a particular group of voters by reason of their 
views, the concrete adverse impact would not have oc-
curred.” Id. at 596–97. 

 Following the completion of extensive discovery, 
the plaintiffs filed a motion for a preliminary injunc-
tion and requested, pursuant to Rule 65(a)(2), that the 
trial on the merits be advanced and consolidated with 
a hearing on their motion. Briefing on the plaintiffs’ 
motion for a preliminary injunction was completed, 
with the parties presenting a robust evidentiary record 
of more than 80 exhibits, and on July 14, 2017, we con-
ducted a half-day hearing on the motion. 
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II 

 This court is clearly of one mind that, as a general 
matter, partisan gerrymandering is noxious to our 
form of democracy. And if we read correctly the public 
sentiment, that view is widely shared. Indeed, the Su-
preme Court, with no disagreement from any Justice, 
has concluded that severe partisan gerrymandering is 
incompatible with democratic principles. Yet, Judge 
Bredar, writing only for himself, expresses doubts as to 
whether claims of partisan gerrymandering are justi-
ciable. 

 To be sure, drawing the lines of congressional dis-
tricts is a political process. But the Supreme Court has 
repeatedly recognized that the political nature of re-
districting does not immunize the process from claims 
that are based on violations of particular provisions of 
the Constitution. Thus, in Baker v. Carr, 369 U.S. 186 
(1962), the Court recognized that when redistricting 
denies citizens equal protection, the issue is justiciable 
because “the equal protection clause is not diminished 
by the fact that the discrimination relates to political 
rights,” id. at 210 (quoting Snowden v. Hughes, 321 
U.S. 1, 11 (1944)). Similarly, in Wesberry v. Sanders, 376 
U.S. 1 (1964), the Court concluded that the political na-
ture of redistricting does not “immunize state congres-
sional apportionment laws which debase a citizen’s 
right to vote from the power of courts to protect the 
constitutional rights of individuals from legislative de-
struction, a power recognized at least since our deci-
sion in Marbury v. Madison. . . . The right to vote is too 
important in our free society to be stripped of judicial 
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protection,” id. at 6–7. In a similar vein, the Court has 
found justiciable an equal protection redistricting 
claim where “race was the predominant factor motivat-
ing the legislature’s decision to place a significant 
number of voters within or without a particular dis-
trict.” Ala. Legislative Black Caucus v. Alabama, 135 
S. Ct. 1257 (2015) (emphasis added) (quoting Miller v. 
Johnson, 515 U.S. 900, 916 (1995)). And in circum-
stances more analogous to those presented in this case, 
the Court in Davis v. Bandemer, 478 U.S. 109, 113, 
118–27 (1986), held that a claim alleging an unconsti-
tutional dilution of votes of one political party’s mem-
bers was justiciable. 

 While claims alleging violations of individual con-
stitutional rights are justiciable and have been so since 
Marbury v. Madison, the Court has been unable to find 
a standard by which to conclude that suspect districts, 
although equal in population, violate the Equal Protec-
tion Clause based on extreme partisanship. See Vieth, 
541 U.S. at 281–301. Even so, five Justices in Vieth con-
cluded that the issue remained justiciable. Moreover, 
Justice Kennedy, canvassing the Court’s decisions, ap-
propriately recognized that claims asserting other con-
stitutional rights, such as a violation of the First 
Amendment, could be reviewable. As he stated: 

First Amendment concerns arise where a 
State enacts a law that has the purpose and 
effect of subjecting a group of voters or their 
party to disfavored treatment by reason of 
their views. In the context of partisan 
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gerrymandering, that means that First 
Amendment concerns arise where an appor-
tionment has the purpose and effect of bur-
dening a group of voters’ representational 
rights. 

Id. at 314 (Kennedy, J., concurring in the judgment). 
He went on to point out that “[i]f a court were to find 
that a State did impose burdens and restrictions on 
groups or persons by reason of their views, there would 
likely be a First Amendment violation.” Id. at 315. In-
deed, in this very case, a unanimous Supreme Court 
expressly invited our consideration of the First 
Amendment theory articulated by Justice Kennedy, 
noting that the theory remains “uncontradicted by the 
majority in any of our cases.” Shapiro, 136 S. Ct. at 
456. And we concluded, from a fuller review of the Su-
preme Court’s First Amendment jurisprudence, that a 
First Amendment theory is viable and justiciable. See 
Shapiro, 203 F. Supp. 3d at 594–97. 

 To begin, it is “axiomatic” that the government vi-
olates the First Amendment when it regulates speech 
“based on its substantive content or the message it con-
veys.” Rosenberger v. Rector & Visitors of Univ. of Va., 
515 U.S. 819, 828 (1995). As the Court noted, while re-
strictions based on content presumptively offend the 
First Amendment, “[w]hen the government targets not 
subject matter, but particular views taken by speakers 
on a subject, the violation of the First Amendment is 
all the more blatant.” Id. at 829 (emphasis added). As 
a result, “[t]he government must abstain from regulat-
ing speech when the specific motivating ideology or the 
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opinion or perspective of the speaker is the rationale 
for the restriction.” Id. Moreover, viewpoint discrimi-
nation is no more constitutional when the offending re-
striction does not explicitly mention any individual 
viewpoint. Rather, facially neutral restrictions are 
nonetheless subject to strict scrutiny when they “were 
adopted by the government ‘because of disagreement 
with the message [the speech] conveys.’” Reed v. Town 
of Gilbert, 135 S. Ct. 2218, 2227 (2015) (alteration in 
original) (quoting Ward v. Rock Against Racism, 491 
U.S. 781, 791 (1989)). 

 Moreover, the government may not suppress one 
viewpoint even in spheres of activity where it can law-
fully restrict the categories of speech permitted and 
the time, place, and manner in which it is conveyed. 
Rosenberger, 515 U.S. at 829 (“The necessities of con-
fining a forum to the limited and legitimate purposes 
for which it was created may justify the State in re-
serving it for certain groups or for the discussion of cer-
tain topics”); see also Perry Educ. Ass’n v. Perry Local 
Educators’ Ass’n, 460 U.S. 37, 45–49 (1983). So, for ex-
ample, while the government may lawfully exercise 
significant control over its employees, it may not fire 
someone solely because he belongs to a disfavored po-
litical party, as this would amount to blatant “govern-
ment discrimination based on the viewpoint of one’s 
speech or one’s political affiliations.” Bd. of Cty. 
Comm’rs v. Umbehr, 518 U.S. 668, 683 (1996); see also 
Pickering v. Bd. of Educ., 391 U.S. 563, 568–70 (1968) 
(barring discharge of public-school teacher for writing 
letter critical of school board). 
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 Indeed, even where the government is allowed, or 
even required, to consider the viewpoint of expression 
that it regulates, this does not give it permission to in-
tentionally advance one viewpoint over the other. Thus, 
in Board of Education v. Pico, 457 U.S. 853 (1982), the 
Court evaluated a First Amendment challenge to a 
school board’s removal of certain library books from 
school libraries. The Court recognized that, although 
the local school board “possess[ed] significant discre-
tion to determine the content of their school libraries,” 
its discretion could “not be exercised in a narrowly par-
tisan or political manner.” Id. at 870. As the Court ob-
served, “If a Democratic school board, motivated by 
party affiliation, ordered the removal of all books writ-
ten by or in favor of Republicans, few would doubt that 
the order violated the constitutional rights of the stu-
dents denied access to those books.” Id. at 870–71. 

 In cases where some regulation of expression is in-
evitable, such as in Pico, assessing a constitutional 
claim “depends upon the motivation behind [the gov-
ernment’s] actions.” Pico, 457 U.S. at 871 (emphasis 
added). In assessing the school board’s removal of 
books in that case, the Court explained, “If petitioners 
intended by their removal decision to deny respond-
ents access to ideas with which petitioners disagreed, 
and if this intent was the decisive factor in petitioners’ 
decision, then petitioners have exercised their discre-
tion in violation of the Constitution.” Id. And the Court 
defined “decisive factor” to mean “a ‘substantial factor’ 
in the absence of which the opposite decision would 
have been reached.” Id. n. 22 (citing Mt. Healthy City 
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Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 
(1977)). 

 Given these stringent limitations on the govern-
ment’s ability to advance ideological motives by regu-
lating speech, it would be strange indeed if a State’s 
administration of elections were not similarly limited. 
In fact, the Court has noted specifically that “in exer-
cising their powers of supervision over elections and in 
setting qualifications for voters, the States may not in-
fringe upon basic constitutional protections.” Kusper v. 
Pontikes, 414 U.S. 51, 57 (1973). Thus, because an elec-
tion campaign is “an effective platform for the expres-
sion of views on the issues of the day,” Anderson v. 
Celebrezze, 460 U.S. 780, 788 (1983), the Court has 
deemed justiciable challenges to laws that threaten 
“the right of qualified voters, regardless of their politi-
cal persuasion, to cast their votes effectively,” id. at 787 
(quoting Williams v. Rhodes, 393 U.S. 23, 30 (1968)). 
Similarly, while a State may constitutionally choose lo-
cations for polling places, even though some voters 
may be more inconvenienced by a location than others, 
see Lee v. Va. State Bd. of Elections, 843 F.3d 592, 601 
(4th Cir. 2016), the Constitution would obviously not 
permit the State to locate a polling place specifically to 
make it more difficult for voters of a particular party 
to vote. 

 Against the backdrop of this First Amendment ju-
risprudence, the plaintiffs’ First Amendment claim is 
readily justiciable. We previously concluded that plain-
tiffs stated a claim in alleging that the defendants 
drew district lines in order to dilute and thus diminish 
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the effectiveness of their expression. The allegation 
that district lines were drawn with the intent to sup-
press the effectiveness of one political party’s voters is 
essentially no different from the familiar claims of ad-
verse employment action due to protected political 
speech, see, e.g., Mt. Healthy, 429 U.S. at 283–84, or 
claims that a government has taken an otherwise per-
missible action with the impermissible motive of si-
lencing one side of a political debate, see, e.g., Pico, 457 
U.S. at 871. 

 Moreover, judicial abdication from partisan gerry-
mandering cases, as advocated by Judge Bredar, would 
have the most troubling consequences.* If there were 

 
 * Judge Bredar protests that it “is incorrect” to state that he 
concludes that partisan gerrymandering claims are not justicia-
ble. Ante at 12. Yet he expressly relies on what he considers to be 
the plaintiffs’ failure to establish justiciability as a basis for deny-
ing their motion for a preliminary injunction. Ante at 13–14; see 
also ante at 2. 
 The standing law is that partisan gerrymandering claims are 
justiciable. See Bandemer, 478 U.S. at 113. To be sure, various Su-
preme Court Justices continue to debate the question, but they 
have not held otherwise. Judge Bredar relies on comments by Jus-
tices who were not speaking for the Court to conclude that justi-
ciability has been cast into doubt. And he further speculates that 
any rule of justiciability previously recognized may be changed in 
Gill v. Whitford, No. 16-1161, now pending before the Court. 
Lower courts are admonished, however, to follow the Supreme 
Court’s existing law until the Court changes it and not to specu-
late on changes. See Bosse v. Oklahoma, 137 S. Ct. 1, 2 (2016) (per 
curiam) (“Our decisions remain binding precedent until we see fit 
to reconsider them, regardless of whether subsequent cases have 
raised doubts about their continuing vitality”); Rodriguez de Qui-
jas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989) (“If a 
precedent of this Court has direct application in a case, yet  



153a 

 

no limits on the government’s ability to draw district 
lines for political purposes, a state might well abandon 
geographical districts altogether so as to minimize the 
disfavored party’s effectiveness. In Maryland, where 
roughly 60% of the voters are Democrats and 40% Re-
publicans, the Democrats could create eight safe con-
gressional districts by assigning to each district six 
Democrats for every four Republicans, regardless of 
the voters’ geographical location. In a similar vein, a 
Republican government faced with these same voters 
could create a map in which two districts consisted en-
tirely of Democrats, leaving six that would be 53% Re-
publican. Such a paradigm would be strange by any 
standard. A congressman elected in such a system 
could have constituents in Baltimore City, others in 
Garrett County, and yet others in the suburbs of Wash-
ington, D.C., preventing him from representing any of 
his constituents effectively. Similarly, members of a 
single household could be assigned to different con-
gressional districts, and neighbors would be denied the 
ability to mobilize politically. Such partisan gerryman-
dering, at its extreme, would disrupt the “very essence 
of districting,” which “is to produce a different . . . re-
sult than would be reached with elections at large, in 
which the winning party would take 100% of the legis-
lative seats.” Gaffney v. Cummings, 412 U.S. 735, 753 
(1973). 

 
appears to rest on reasons rejected in some other line of decisions, 
the Court of Appeals should follow the case which directly con-
trols, leaving to this Court the prerogative of overruling its own 
decisions”). 



154a 

 

 Drawing on traditional First Amendment juris-
prudence, which includes “well-established standards 
for evaluating ordinary First Amendment retaliation 
claims,” Shapiro, 203 F. Supp. 3d at 596, we thus pre-
viously held that a plaintiff states a claim for uncon-
stitutional gerrymandering when he demonstrates 
that (1) “those responsible for the map redrew the lines 
of his district with the specific intent to impose a bur-
den on him and similarly situated citizens because of 
how they voted or the political party with which they 
were affiliated,” (2) “the challenged map diluted the 
votes of the targeted citizens to such a degree that it 
resulted in a tangible and concrete adverse effect,” and 
(3) “the mapmakers’ intent to burden a particular 
group of voters by reason of their views” was a but-for 
cause of the “adverse impact.” Id. at 596–97. And that 
is the standard that we must now apply. 

 
III 

 To grant a preliminary injunction, we must con-
clude that the plaintiffs are likely to succeed on the 
merits; that without the injunction, they are likely to 
suffer irreparable harm; that the balance of equities 
favors them; and that the injunction would be in the 
public interest. See Winter v. Nat. Res. Def. Council, 
Inc., 555 U.S. 7, 20 (2008). In this case, the only issue 
seriously disputed is whether the plaintiffs are likely 
to succeed on the merits. I address the remaining re-
quirements in Part IV. 
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 Under the standard established in this case for a 
First Amendment claim, the plaintiffs must show (1) 
intent, (2) concrete adverse effect, and (3) causation. 
Shapiro, 203 F. Supp. 3d at 596–97. If the plaintiff 
makes a sufficient showing of these requirements, “the 
State can still avoid liability by showing that its redis-
tricting legislation was narrowly tailored to achieve a 
compelling government interest.” Id. at 597. 

 First, with respect to the mapmakers’ intent, the 
process described in the record admits of no doubt. 
Maryland Democratic officials worked to establish the 
congressional district boundaries in 2011 with a nar-
row focus on diluting the vote of Republicans in the 
Sixth District, so as to ensure the election of an addi-
tional Democratic representative. Governor O’Malley, 
who was responsible for the redistricting process, 
asked Congressman Hoyer to begin the redistricting 
effort, and Hoyer retained NCEC to draw up district 
maps that protected Democratic incumbents and 
flipped the Sixth District from Republican to Demo-
crat. Hawkins, an NCEC analyst, prepared district 
maps using NCEC’s proprietary DPI metric to assess 
the likelihood that a district would elect a Democratic 
candidate. He homed in on maps using data that pre-
dicted a Democratic victory in the Sixth District, un-
like maps submitted by third parties, which had  
sub-50% DPI values for the Sixth District. Hawkins 
submitted several maps, each with a higher DPI in the 
Sixth District, to the Democratic members of Mary-
land’s congressional delegation. The delegation, in 
turn, culled NCEC’s proposed maps down to a handful 
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where the DPI for the District was approximately 51% 
and submitted those to the Advisory Committee. The 
Advisory Committee’s staffers then used those maps, 
the DPI information, and their data on party registra-
tion and voter turnout to finalize a map with a 53% 
DPI for the Sixth District, which the General Assembly 
thereafter adopted. 

 The Advisory Committee’s reliance on the DPI was 
essential to satisfying the Committee’s intent to flip 
the Sixth District from safely Republican to securely 
Democratic. Notes prepared for Senate President Mil-
ler’s remarks to the state House and Senate Demo-
cratic Caucuses about the redistricting plan 
emphasized that the map “create[d] an opportunity for 
Montgomery County to control two congressional dis-
tricts”; “preserve[d] all six incumbent Democrats in 
‘safe’ districts,” none of which would have “less than 
58% [DPI]”; and “g[ave] Democrats a real opportunity 
to pick up a seventh seat in the delegation by targeting 
Roscoe Bartlett.” ECF No. 177-23. Governor O’Malley 
admitted that his Advisory Committee sought to “cre-
ate a district” that “would be more likely to elect a 
Democrat than a Republican.” O’Malley Dep. 82:16–18; 
see also id. at 27:12–15 (describing aim of “put[ting] 
more Democrats and Independents into the Sixth Dis-
trict” to ensure “the election of another Democrat”). 
Senate Majority Leader Garagiola admitted that “one 
of the purposes[ ] [was] to make the Sixth Congres-
sional District have 53 percent Democratic perfor-
mance.” Garagiola Dep. 27:4–9 (ECF No. 177-24). 
These sorts of statements, particularly by delegates 
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and state senators during the General Assembly’s ab-
breviated consideration of the proposed map, are le-
gion. See, e.g., Joint Stipulations ¶¶ 40–51. 

 The State’s argument that its officials intended 
only “to allow Democrats to have an equally effective 
voice in the election of a representative” in the Sixth 
District — an intent that it argues “cannot be equated 
with an intent to burden [Republicans’] representa-
tional rights” — is hollow. Defs’ Memo. at 31. Even if 
the intent to make one party “more competitive” were 
constitutionally permissible, the record shows some-
thing materially different. Members of the Advisory 
Committee, with the help of NCEC, worked to craft a 
map that would specifically transform the Sixth Dis-
trict into one that would predictably — that is, by a 
94% chance — elect a Democrat by removing Republi-
cans from the District and adding Democrats in their 
place. 

 More fundamentally, the State’s argument misun-
derstands the law. If the government uses partisan 
registration and voting data purposefully to draw a 
district that disfavors one party, it cannot escape lia-
bility by recharacterizing its actions as intended to fa-
vor the other party. The First Amendment does not 
distinguish between these intents. A school board, for 
example, cannot manipulate its stock of library books 
for “narrowly partisan” reasons, whether its conduct is 
described as removing all books written by Republi-
cans or as constructing a library full of books written 
by Democrats. Pico, 457 U.S. at 870–71. Where the gov-
ernment singles out a person or class of persons based 
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on their political affiliation and voting and acts so as 
to hamper their ability to effectively engage in future 
expression, it has run afoul of the First Amendment no 
matter how it characterizes its intent. 

 The State also argues that its officials did not act 
with impermissible intent because they did not target 
specific voters based on their individual party affilia-
tion or voting history. This argument, too, is based on 
a misunderstanding of First Amendment jurispru-
dence. Here, the plaintiffs have shown that they were 
targeted for disfavored treatment because of a shared 
marker of political belief — their Republican party af-
filiation. The fact that the State moved Republican vot-
ers out of the Sixth District en masse, based on 
precinct-level data, and did not examine each voter’s 
history with care before taking that punitive action 
does not make its action less culpable under the First 
Amendment. Cf. Miller, 515 U.S. at 920 (condemning 
State’s targeting of areas with “dense majority-black 
population” for inclusion in district); Sweezy v. Wyman, 
354 U.S. 234, 250 (1957) (“Any interference with the 
freedom of a party is simultaneously an interference 
with the freedom of its adherents”). If anything, the 
First Amendment is more skeptical where the govern-
ment uses peoples’ nominal party alignment as a proxy 
for their actual expression. See, e.g., Elfbrandt v. Rus-
sell, 384 U.S. 11, 19 (1966). 

 Thus, because State officials have admitted that 
they intended “to create a district where the people 
would be more likely to elect a Democrat than a Re-
publican” and that they removed likely Republican 
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voters from the Sixth District specifically to achieve 
that aim, the plaintiffs have established that the State 
acted with constitutionally impermissible intent. 

 Second, with respect to the adverse effect element, 
the plaintiffs have shown that the redrawn Sixth Dis-
trict did, in fact, burden their representational rights. 
At the threshold, it is important to reiterate that, un-
der the standard set forth in our denial of the motion 
to dismiss, a plaintiff who has shown that the State 
acted with impermissible retaliatory intent need not 
show that the linedrawing altered the outcome of an 
election — though such a showing would certainly be 
relevant evidence of the extent of the injury. See 
Shapiro, 203 F. Supp. 3d at 598. And, contrary to the 
State’s argument, the plaintiffs need not show that the 
new Sixth District was certain to produce a Democratic 
congressman. See Kusper, 414 U.S. at 58 (explaining 
that, while restriction on primary voting did not “de-
prive [voters] of all opportunities to associate with the 
political party of their choice,” it was nevertheless “a 
‘substantial restraint’ and a ‘significant interference’ 
with the exercise of the constitutionally protected right 
of free association”); Rutan v. Republican Party of Ill., 
497 U.S. 62, 74 (1990) (holding that adverse employ-
ment actions not amounting to discharge may never-
theless violate the First Amendment). Rather, the 
plaintiffs must show only that their electoral effective-
ness was meaningfully burdened — and, of course, that 
it was intentionally burdened for partisan reasons. 
That is, a voter must have experienced a “demonstra-
ble and concrete adverse effect” on his “right to have 
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‘an equally effective voice in the election’ of a repre-
sentative.’” Shapiro, 203 F. Supp. 3d at 598 (quoting 
Reynolds v. Sims, 377 U.S. 533, 565 (1964)); see also 
Balt. Sun Co. v. Ehrlich, 437 F.3d 410, 416 (4th Cir. 
2006) (“[W]e have recognized a distinction between an 
adverse impact that is actionable, on the one hand, and 
a de minimis inconvenience, on the other”). 

 The plaintiffs here have made such a showing. By 
several measures, the new Sixth District map severely 
disfavors Republican voters. In creating the map, the 
State removed over 66,000 registered Republicans 
from the Sixth District and added some 24,000 regis-
tered Democrats, such that Republican voters went 
from outnumbering Democrats 1.3 to 1 (47% of the dis-
trict’s registered eligible voters being Republicans and 
36% Democrats) to nearly the exact inverse (44% Dem-
ocrats, 33% Republicans). Joint Stipulations ¶¶ 10, 53. 
According to the DPI metric used by the mapmakers 
and the Cook PVI metric endorsed by the State’s ex-
pert, Republican voters in the new Sixth District were, 
in relative terms, much less likely to elect their pre-
ferred candidate than before the 2011 redistricting, 
and, in absolute terms, they had no real chance of doing 
so. Indeed, the Cook report deemed the district’s swing 
— from “Solid Republican” (R+13) to “Likely Demo-
cratic” (D+2) — the largest of any district in the coun-
try. ECF No. 177-52 at 6–8. And, historically, “Likely 
Democratic” districts elect a Democrat 94% of the time. 
See Campbell, supra, at 628. 

 Moreover, while the State’s linedrawing need not 
change the outcome of an election to be culpable, the 



161a 

 

fact that a Democratic candidate was elected in the 
three elections following the 2011 redistricting sup-
ports the fact that the Republican voters have suffered 
constitutional injury. In other words, the Democratic 
officials who drew the map achieved what they aimed 
to do — to make Republican voters in the Sixth District 
less effective. 

 The State argues that the plaintiffs have not ade-
quately shown that the new Sixth District map actu-
ally “chilled” their protected expression. Defs’ Memo. 
at 38. This argument has two flaws. First, a First 
Amendment injury need not take the form of “chilling” 
or “deterring” speech. Rather, a plaintiff may claim re-
taliation if his expression is “adversely affected,” Sua-
rez Corp. Indus. v. McGraw, 202 F.3d 676, 686 (4th Cir. 
2000), and surely the government’s reduction of the ef-
fectiveness of expression qualifies as an adverse effect. 
Second, there is no requirement an individual plaintiff 
show that the government’s action has specifically de-
terred him from engaging in protected conduct. The 
Supreme Court’s patronage cases, which are rooted in 
retaliation principles, have expressly repudiated any 
requirement “that dismissed employees prove that 
they, or other employees, have been coerced into chang-
ing, either actually or ostensibly, their political alle-
giance.” Branti v. Finkel, 445 U.S. 507, 517 (1980). 
Rather, “[t]he determination of whether government 
conduct or speech has a chilling effect or an adverse 
impact is an objective one.” Balt. Sun, 437 F.3d at 416. 
Thus, to evaluate whether the State’s conduct caused 
a First Amendment injury, we assess only whether its 



162a 

 

purposeful dilution of Republicans’ electoral power 
would adversely affect the protected expression of a 
reasonable person situated similarly to the plaintiffs. 
See id. 

 The State’s action here would impair a reasonable 
Republican voter’s exercise of his First Amendment 
rights. Republicans in the Sixth District faced a severe 
political disadvantage after the 2011 redistricting. 
This itself is a constitutional injury. Moreover, it is not 
hard to see how the dilution of Republican voters’ ef-
fectiveness could deter reasonable voters from full par-
ticipation in the political process. A committed 
Republican voter who finds himself in the minority 
may well lose interest in voting or in supporting can-
didates for a legislative office that, realistically, they 
are unlikely to fill. A different Republican voter in the 
new Sixth District might choose to abandon his party, 
finding his energy better spent supporting moderate 
candidates in Democratic primaries. See Rutan, 497 
U.S. at 73 (“[E]mployees who have been laid off may 
well feel compelled to engage in whatever political ac-
tivity is necessary to regain regular paychecks and po-
sitions corresponding to their skill and experience”); 
Elrod v. Burns, 427 U.S. 347, 355 (1976) (“[A] pledge of 
allegiance to another party, however ostensible, only 
serves to compromise the individual’s true beliefs”). 
Here, there was direct evidence of chilled expression, 
as participation in the Sixth District’s Republican pri-
maries dropped substantially between 2010 and 2014, 
which supports the notion that partisan manipulation 
deterred the robust exercise of representational rights. 
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There is also anecdotal evidence of Republicans not 
voting after the redistricting because of confusion or 
loss of interest. Of course, voters have no constitutional 
right to be successful in electing the candidate they fa-
vor, and voters regularly lose interest in politics or 
switch parties for reasons unrelated to gerrymander-
ing. But this does not answer the relevant First 
Amendment question. In short, the purposeful reduc-
tion of one party’s effectiveness may well chill the pro-
tected expression of that party’s voters, even if no 
individual plaintiff establishes, as a factual matter, 
that he was so chilled. 

 Finally, as to causation, the plaintiffs have estab-
lished that, absent the State’s retaliatory intent, the 
Sixth District lines would not have been drawn to di-
lute the electoral power of Republican voters to the 
same extent. The framework governing our inquiry 
into causation is set forth in Mt. Healthy, 429 U.S. 274. 
Specifically, once the plaintiffs have established that 
the government’s constitutionally impermissible in-
tent “was a ‘motivating factor’ in [its] decision,” the 
burden shifts to the State to show that, even absent 
the forbidden intent, “it would have reached the same 
decision.” Id. at 287 (quoting Vill. of Arlington Heights 
v. Metro. Hous. Dev. Corp., 429 U.S. 252, 270 (1977)). In 
other words, assuming that the State intended to bur-
den the plaintiffs’ representational rights, we must 
then determine “if this intent was the decisive factor 
in [their] decision” to do so. Pico, 457 U.S. at 871; see 
also Vill. of Arlington Heights, 429 U.S. at 270 n.21 (ex-
plaining that, where “the same decision would have 
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resulted even had the impermissible purpose not been 
considered,” then “there would be no justification for 
judicial interference with the challenged decision”). 
Under the Mt. Healthy framework, therefore, where 
unlawful intent in fact drove the State to its decision, 
the State cannot escape liability by “hypothesiz[ing] 
that it might have employed lawful means of achieving 
the same result.” Regents of Univ. of Cal. v. Bakke, 438 
U.S. 265, 320 n.54 (1978) (opinion of Powell, J.) (empha-
sis added) (declining to allow a remand because it 
“would result in fictitious recasting of past conduct”). 

 The State rejects Mt. Healthy’s burden-shifting 
framework for causation, contending that it applies 
only in the context of public employment. But there is 
simply no support for the State’s cramped reading of 
that case. On the contrary, Mt. Healthy stands for a 
general, common-sense principle applicable in all re-
taliation-based First Amendment claims — that, 
where the government takes an injurious action, an in-
jured party need not show that the government would 
never have taken the same action anyway. The Su-
preme Court has accordingly relied on the Mt. Healthy 
framework in several types of claims unrelated to pub-
lic employment, and indeed in allegations of constitu-
tionally forbidden intent beyond those related to 
protected expression. See Pico, 457 U.S. at 870, 871 
n.22 (school board’s removal of books from school li-
brary); Wilkie v. Robbins, 551 U.S. 537, 558 n.10 (2007) 
(Bureau of Land Management’s intimidation of land-
owner to induce his grant of an easement); Texas v. 
Lesage, 528 U.S. 18, 20–21 (1999) (per curiam) 
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(university’s rejection of application under race- 
conscious admissions program); Vill. of Arlington 
Heights, 429 U.S. at 270 n.21 (village’s denial of rezon-
ing request). The framework is no less applicable here. 

 As already noted, the record demonstrates that 
the State intended to burden the plaintiffs’ represen-
tational rights, which leaves the question of whether 
the State has shown that, absent this intent, it would 
have drawn lines that similarly burdened Republican 
voters in the Sixth District. While it probably would be 
impossible for the State to show that it would have 
drawn the exact same district lines absent the imper-
missible intent, to satisfy its end of the burden-shifting 
inquiry, it would at least have to show that it would 
have drawn lines that similarly burdened the plain-
tiffs’ representational rights. 

 Even this, however, the State cannot do. It points 
to two primary objectives that it claims justify the 
Sixth District’s reconfiguration in 2011 — preventing 
the new First District from crossing the Chesapeake 
Bay and grouping residents of the I-270 corridor to-
gether in one district. But the evidence of intent in this 
case is overwhelming and undisputed that the State 
drew the lines of the Sixth District to flip the District 
from Republican to Democratic control, and it is im-
plausible that consideration of these other objectives 
would have led to a map that similarly burdened Re-
publican voters. Again, in tasking Hawkins with draw-
ing a map, Democratic officials provided him with only 
two goals — protecting Democratic incumbents and ob-
taining a seventh Democratic seat. Hawkins was not 
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instructed to consider whether “there was a commu-
nity of interest related to the I-270 corridor.” Hawkins 
Dep. 128:19–20. The record shows no invocation of I-
270 as a justification for the shapes of the Sixth and 
Eighth District’s until Jeanne Hitchcock’s presenta-
tion of the nearly final map to the joint session of 
House and Senate Democratic Caucuses and, unsur-
prisingly, even Democratic delegates found it a flimsy 
justification for the dramatic reshuffling of the two dis-
tricts. See, e.g., Joint Stipulations ¶ 46. 

 The majority, in finding that the plaintiffs failed to 
show a likelihood of success on the causation element, 
commits two significant errors. First, it mischaracter-
izes our previous holding on the causation element to 
adopt a new standard that is inconsistent with First 
Amendment jurisprudence. Second, it applies the new 
standard to the facts in a confusing and inherently in-
consistent manner. 

 The majority begins correctly by stating the cau-
sation standard from our previous holding — that the 
gerrymander must create a tangible, adverse impact 
that would not have occurred but for the unconstitu-
tional intent of the mapmakers. See ante at 17. But 
then it leaps from this correct statement of the causa-
tion standard to its own newly created standard by re-
quiring “proof that but for the gerrymander, the 
challenged effect (here, the switch in political power in 
the Sixth District) would not have happened.” Id. (sec-
ond emphasis added). Explaining its new standard fur-
ther, the majority states that the causation element 
“would be satisfied only if [the evidence showed that] 
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Roscoe Bartlett would have won reelection in 2012 had 
the prior map remained intact.” Ante at 18. Indeed, it 
expressly contemplates that voters’ injury takes the 
form of Bartlett’s loss to Delaney, “but only if that loss 
is attributable to gerrymandering or some other con-
stitutionally suspect activity. If the loss is instead a 
consequence of voter choice, that is not an injury.” Id. 
These arguments, however, represent a failure to un-
derstand First Amendment jurisprudence, which fo-
cuses not on who wins but on the burden imposed on 
First Amendment rights — here, on the right to cast 
an undiluted vote. In short, the majority’s new First 
Amendment standard depends on an election’s results, 
not on the adverse impact of dilution on the targeted 
voters. Under the applicable First Amendment frame-
work, however, the adverse effect is the dilution of 
votes — and the corresponding burdening of expres-
sion by voters — regardless of how the election turned 
out. 

 Under the majority’s standard requiring an al-
tered election outcome, critical First Amendment viola-
tions could never be remedied. For instance, claims 
that the party in control of State government deliber-
ately attempted to suppress political speech before an 
election or deliberately located polling places to incon-
venience the other party could never be pursued under 
the majority’s standard, because the plaintiffs would 
be unable to show that the election results were tipped 
as a result of the unconstitutional conduct. More to the 
point, under the majority’s new standard, no redistrict-
ing map could be challenged before an election. Any 
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standard of causation that would so arbitrarily limit 
our ability to redress constitutional injuries must be 
rejected. 

 In applying its new standard to the facts in the 
record, the majority’s analysis is yet more confusing. 
The majority accepts that the defendants here did in 
fact intend to retaliate against voters who had previ-
ously voted for Republican candidates in the Sixth Dis-
trict by drawing a map that moved over 66,000 
Republicans from the old Sixth District and introduced 
some 24,000 new Democrats to diminish the Republi-
cans’ ability to express their political viewpoint. The 
majority also accepts, as it has to, that this map was in 
fact adopted and that, under this new map, the Repub-
licans’ voice was diminished and the Democrats 
achieved unprecedented electoral success in the Sixth 
District. I submit that only one conclusion can be 
drawn from these accepted facts — that a degree of 
vote dilution significant enough to place Republican 
voters at a concrete electoral disadvantage was caused 
by the conduct that the State specifically intended. Yet, 
somehow, the majority holds that these actions did not 
cause the retaliatory harm that the State intended. 
The majority somehow concludes that the State’s plan 
was ineffective, despite its intended effect coming to 
pass. Such a view of causation necessarily embraces 
the bizarre notion that other, unnamed factors might 
have coincidently caused those effects. Under such rea-
soning, a defendant who intentionally poisons a vic-
tim’s drink could not be found to cause the death 
because the victim might have died from a heart attack 
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anyway. Yet this is the argument that the majority em-
braces. 

 Moreover, applying a causation standard that 
seeks to eliminate all possible but unproved factors, 
however remote and speculative, is directly contrary to 
the causation standard that the Supreme Court has 
established for retaliation claims. In Mt. Healthy, the 
Court required only a showing that the constitution-
ally impermissible intent was a motivating factor, such 
that the State cannot escape liability by hypothesizing 
some remote or speculative cause. See Mt. Healthy, 429 
U.S. at 287. 

 In sum, the record amply proves that the State vi-
olated the First Amendment under the standard we 
previously adopted in this case. Indeed, on this record, 
there is no way to conclude otherwise, even as a possi-
bility. A fortiori, it follows that the plaintiffs have 
demonstrated the likelihood of success on the merits, 
as required for entering a preliminary injunction. 

 
IV 

 The other three factors governing our issuance of 
a preliminary injunction do not require extensive dis-
cussion. Absent an injunction, the plaintiffs are likely 
to suffer irreparable harm. Because the State’s con-
struction of the Sixth District in 2011 likely violated 
the plaintiffs’ First Amendment rights, the plaintiffs 
are experiencing ongoing constitutional injury without 
a new map. See League of Women Voters of N.C. v. North 
Carolina, 769 F.3d 224, 247 (4th Cir. 2014) (“Courts 
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routinely deem restrictions on fundamental voting 
rights irreparable injury”). Moreover, the plaintiffs 
seek a preliminary injunction now so as to have a new 
map in place for the 2018 congressional election cycle. 
We must be mindful of the fact that, “once the election 
occurs, there can be no do-over and no redress. The in-
jury to these voters is real and completely irreparable 
if nothing is done to enjoin this law.” Id. 

 The balance of the equities here also favors the 
plaintiffs. To be sure, requiring Maryland to redraw 
the Sixth District’s boundaries is no trivial matter. But 
where, as here, plaintiffs establish a strong likelihood 
of success on the merits and irreparable injury, they 
have generally shown that the equities work in their 
favor. Direx Israel, Ltd. v. Breakthrough Med. Corp., 
952 F.2d 802, 812–13 (4th Cir. 1991). And though there 
is no doubt that the State would have to expend re-
sources in redrawing district lines that comply with 
our injunction, the fact that the State regularly creates 
new legislative maps so as to comply with other consti-
tutional requirements, like “one person, one vote,” sug-
gests that the burden will not be unduly onerous. 
Indeed, our discussion of the merits reveals the ease 
and precision with which lines can be drawn using 
mapmaking software, and we are confident that the 
State, with the aid of such software, will have little 
trouble devising an alternative map that complies with 
the law. The plaintiffs in fact have offered an alterna-
tive map in this case where only the line between the 
Sixth and Eighth Districts had to be redrawn. 
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 Finally, it is obvious that an injunction here will 
serve the public interest. An injunction will not only 
redress a serious, ongoing constitutional injury, but 
will also enable the plaintiffs and those similarly situ-
ated to them — a large portion of Maryland voters — 
to more fully participate in congressional elections. 

 In sum, this fulsome record overwhelmingly shows 
the plaintiffs’ satisfaction of our First Amendment 
standard, and the ongoing harm can only be rectified 
by the entry of an injunction. I would therefore grant 
the plaintiffs’ motion in full. 

 
V 

 If the plaintiffs were to appeal the denial of their 
motion for an injunction, see 28 U.S.C. § 1253, I would 
have no objection to the entry of a stay. Failing that, 
however, the mere pendency of Gill v. Whitford, No. 16-
1161, in the Supreme Court does not justify delaying a 
final decision in this case alleging a serious breach of 
an important constitutional right. The nature of the 
claim in Gill, as well as the facts supporting the claim, 
is materially different from the nature of the claim be-
fore us. Gill centers on an Equal Protection claim re-
lating to statewide redistricting, while this case 
involves a First Amendment claim arising from the 
line-drawing of a single district. Accordingly, at this 
juncture, I do not join the majority’s sua sponte entry 
of a stay. 
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Before Niemeyer, Circuit Judge, and Bredar and Rus-
sell, District Judges. 

Judge Niemeyer wrote the opinion in which Judge 
Russell joined. Judge Bredar wrote a dissenting opin-
ion. 

NIEMEYER, Circuit Judge: 

 The plaintiffs, who are Maryland voters and regis-
tered Republicans, challenge the constitutionality of 
Maryland’s 2011 congressional redistricting law under 
the First Amendment and Article I, §§ 2 and 4, of the 
U.S. Constitution. They allege in their second amended 
complaint (1) that the State drew the lines of Mary-
land’s Sixth Congressional District with the specific 
intent to punish and retaliate against them and simi-
larly situated voters by reason of how they voted and 
their political party registration; (2) that the State, in 
furtherance of this purpose, drew the Sixth District’s 
lines in such a manner as to dilute their vote and bur-
den their political expression; and (3) that the State 
succeeded in its efforts, inflicting a tangible and con-
crete adverse effect. The question presented is whether 
the plaintiffs’ complaint states a justiciable claim that 
survives the State’s motion to dismiss under Federal 
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Rule of Civil Procedure 12(b)(6). We conclude that it 
does, recognizing, as the Supreme Court stated in re-
manding this case to this three-judge court, that the 
plaintiffs’ “legal theory [is] . . . uncontradicted by the 
majority in any of [the Court’s] cases,” Shapiro v. 
McManus, 136 S. Ct. 450, 456 (2015), and that their 
complaint adequately employs First Amendment juris-
prudence to state a plausible claim for relief. Accord-
ingly, we deny the State’s motion to dismiss. 

 
I 

A 

 At this stage, we take the factual allegations of the 
plaintiffs’ complaint as true. 

 Based on the results of the 2010 census, Maryland 
was entitled to eight seats in the U.S. House of Repre-
sentatives, the same number it had been allotted since 
the 1960 census. Although Maryland’s population in-
creased by 9% from 2000 to 2010, its population growth 
was not evenly distributed throughout the State, ne-
cessitating redistricting to ensure districts of equal 
population. See Evenwel v. Abbott, 136 S. Ct. 1120, 
1124 (2016) (recognizing that because “States must 
draw congressional districts with populations as close 
to perfect equality as possible,” States “must regularly 
reapportion districts to prevent malapportionment”). 

 On July 4, 2011, Governor Martin O’Malley, a Dem-
ocrat, appointed five individuals to the Governor’s Re-
districting Advisory Committee: (1) Jeanne Hitchcock, 



175a 

 

Maryland’s Secretary of Appointments and a former 
Deputy Mayor of Baltimore, a Democrat; (2) State Sen-
ate President Thomas V. Mike Miller, Jr., a Democrat; 
(3) House of Delegates Speaker Michael E. Busch, a 
Democrat; (4) Richard Stewart, a businessman who 
chaired Governor O’Malley’s reelection campaign for 
Prince George’s County, a Democrat; and (5) James J. 
King, a businessman who had previously served one 
term in the Maryland House of Delegates, a Republi-
can. 

 The Advisory Committee was charged with the 
task of drafting a redistricting plan and proposing a 
map for the State’s eight congressional districts in 
light of the 2010 census results. To that end, it held 12 
public meetings across the State between July 23 and 
September 12, 2011, receiving more than 350 com-
ments from members of the public. The plaintiffs al-
lege, however, that the Advisory Committee conducted 
its actual “deliberations and calculations entirely be-
hind closed doors.” Second Am. Compl. ¶ 45. When 
drawing its redistricting map, the Advisory Committee 
had access to the Maryland Board of Elections’ statis-
tical data, which provided “highly detailed geographic 
information about voter registration, party affiliation, 
and voter turnout across the State,” including “voter 
registration by precinct, election day turnout by pre-
cinct and party, party share of vote by voting category, 
and voter consistency.” Id. ¶¶ 46–47. 

 The Advisory Committee completed its map on Oc-
tober 4, 2011, with King, the Committee’s lone Repub-
lican, casting the sole dissenting vote, and presented it 
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to the Governor. After posting the map online and re-
ceiving additional comments from the public, the Gov-
ernor announced on October 15 that he would submit 
to the legislature a plan that was “substantially simi-
lar” to the Advisory Committee’s proposal. Two days 
later, on October 17, the Governor’s proposed redis-
tricting map was introduced as Senate Bill (“S.B.”) 1 at 
an emergency legislative session. That same day, the 
Senate Committee on Reapportionment and Redis-
tricting, along with the House Rules Committee, held 
a joint hearing on S.B. 1 before voting to approve the 
bill. After adopting minor technical amendments, the 
Senate passed the bill the next day, October 18, send-
ing it to the House of Delegates, which, after making 
additional technical amendments, passed it on October 
19. The Senate concurred in the House’s technical 
amendments, and the Governor signed S.B. 1 into law 
on October 20, 2011, three days after it had been intro-
duced. See Md. Code Ann., Elec. Law §§ 8-701 to -709. 

 The enacted State Plan created eight congres-
sional districts that were mathematically equal in pop-
ulation—seven of the districts having an adjusted 
population of 721,529 and the eighth having an ad-
justed population of 721,528. The changes effected by 
the State Plan, however, were far more extensive than 
those needed to achieve population equality. Indeed, 
while “six of the eight existing congressional districts 
remained within 3% of the ideal size of 721,529 peo-
ple[,] . . . the Plan shuffled nearly one-in-three Mary-
landers from one district to another, scrambling the 
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representation of 1.6 million people.” Second Am. 
Compl. ¶ 61. 

 The reshuffling of Maryland’s population was par-
ticularly extensive with respect to Maryland’s Sixth 
Congressional District. Historically, the Sixth District 
included western Maryland and much of north-central 
Maryland. In the years following the Supreme Court’s 
1964 holding in Wesberry v. Sanders, 376 U.S. 1 (1964), 
that States must conduct regular redistricting to en-
sure districts of equal population, Maryland adopted a 
series of five maps that were used in the 23 congres-
sional elections held from 1966 through 2010. Under 
those maps, the Sixth District always included the 
State’s five most northwestern counties in their en-
tirety: Garrett, Allegany, Washington, Frederick, and 
Carroll Counties. Over the years, the Sixth District 
also included various portions of Baltimore, Howard, 
Montgomery, and Harford Counties to achieve the ap-
propriate population count. But the identifiable core, 
consisting of the five northwestern counties, stayed 
constant, constituting not only a majority of the Sixth 
District’s territory but also most of its population. Spe-
cifically, after the State revised its district lines in 1991 
using the data from the 1990 census, 83% of the Sixth 
District’s population lived in the five northwestern 
counties, and that number rose to 88% under the 
State’s 2002 Redistricting Plan. 

 The 2010 census showed that, compared to the 
ideal district population of 721,529 residents, the Sixth 
District had 10,186 extra residents, a variation of only 
1.4%. Yet, while the census data would have required 



178a 

 

only a small adjustment to remove some 10,000 resi-
dents from one of the counties along the District’s east-
ern edge, but not from the five northwestern counties, 
the State completely reshuffled the Sixth District. It 
moved 360,000 residents out of the Sixth District— 
virtually one-half of its population—and then added 
to the District 350,000 residents from Montgomery 
County, a Democratic stronghold that includes Wash-
ington, D.C. suburbs. The plaintiffs allege that this 
wholesale shifting and transfer was done not “by refer-
ence to geography or compliance with legitimate redis-
tricting criteria,” Second Am. Compl. ¶ 7(c), but rather 
to dilute the Republican voters’ voice in the next elec-
tion. The complaint alleges further that “a net total of 
over 65,000 registered Republican voters” were trans-
ferred from the Sixth District and “a net total of over 
30,000 Democratic voters” were imported into the Dis-
trict, for a swing of some 95,000 voters. Id. ¶ 4. More- 
over, although Frederick County had been included in 
the Sixth District continuously since 1872, the redis-
tricting split the County’s population roughly in half 
between the Sixth and Eighth Districts. Similarly, 
while Carroll County had been included in the Sixth 
District since 1966, the redistricting removed it from 
the Sixth District entirely and split its population be-
tween the Eighth and First Districts. 

 The plaintiffs’ complaint alleges that the major re-
shuffling of the Sixth District’s population directly af-
fected the District’s political complexion. Historically, 
the Sixth District was reliably Republican. Indeed, 
“[i]n the 70 years between January 1943 and January 
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2013, the [D]istrict was represented in Congress by 
members of the Republican Party in four out of every 
five years.” Second Am. Compl. ¶ 78. In the 2010 elec-
tion, Representative Roscoe Bartlett, the Republican 
candidate who had represented the Sixth District in 
Congress since 1993, won reelection by a margin of 
28 percentage points. But because the areas removed 
from the Sixth District were predominantly Republi-
can while the area added was predominantly Demo-
cratic, the parties’ respective shares of the District’s 
registered voters roughly reversed so that, at the time 
of the 2012 general election, 33% of the new Sixth Dis-
trict’s registered voters were registered as Republi-
cans, while 44% were registered as Democrats. In that 
election, Democratic candidate John Delaney, a new-
comer to politics, defeated Representative Bartlett 
by 21 percentage points, with “the long-time Congress-
man’s share of the vote dropp[ing] from 61.45% to 
37.9% in a single election cycle.” Id. ¶ 86. Delaney won 
reelection in 2014. 

 Maryland’s 2011 Redistricting Plan also affected 
the contours of other districts, most particularly Mary-
land’s Eighth District. That district had previously in-
cluded most of the portion of Montgomery County that 
was reassigned to the Sixth District, and it also ab-
sorbed many of the citizens of Frederick and Carroll 
Counties who were removed from the Sixth District. 
After redistricting, the Eighth District’s proportion of 
registered Republicans rose significantly, but regis-
tered Democrats continued to outnumber registered 
Republicans by a sizeable margin. Specifically, prior to 
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redistricting, registered Democrats outnumbered reg-
istered Republicans in the Eighth District by three to 
one; after redistricting, the ratio was roughly two to 
one. After redistricting, Representative Chris Van Hol-
len, a Democrat, continued to win reelection to repre-
sent the Eighth District after redistricting. 

 
B 

 Three Maryland citizens, acting pro se, commenced 
this action in November 2013, naming as defendants 
the Chair and the Administrator of the State Board of 
Elections and alleging that the 2011 Redistricting Plan 
violated their rights under the First Amendment and 
Article I, § 2, of the U.S. Constitution. A single district 
court judge granted the State’s motion to dismiss, 
Benisek v. Mack, 11 F. Supp. 3d 516 (D. Md. 2014), and 
the Fourth Circuit Court of Appeals summarily af-
firmed, Benisek, 584 F. App’x. 140 (4th Cir. 2014). The 
Supreme Court, however, reversed, concluding that the 
plaintiffs’ constitutional challenge was not “wholly in-
substantial” and that therefore it had to be decided by 
a district court composed of three judges, as required 
by 28 U.S.C. § 2284. See Shapiro, 136 S. Ct. at 456. In 
doing so, the Court recognized that the theory under-
lying the plaintiffs’ First Amendment claim had origi-
nally been suggested by Justice Kennedy and was 
“uncontradicted by the majority in any of [the Court’s] 
cases.” Id. 

 After remand, the plaintiffs, now represented by 
counsel, filed a second amended complaint, adding six 
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additional plaintiffs and refining the theory underly-
ing their constitutional challenge to the 2011 congres-
sional Redistricting Plan. The six new plaintiffs, as 
well as at least one of the original plaintiffs, are all reg-
istered Republicans who lived in the Sixth District 
prior to the Plan’s enactment. While three of these 
plaintiffs still reside in the Sixth District, four of them 
now live in the Eighth District as a result of the Plan. 
The plaintiffs’ complaint challenges the State’s “crack-
ing” of the Sixth District, alleging that those responsi-
ble for the 2011 Plan “purposefully and successfully 
flipped [the District] from Republican to Democratic 
control by strategically moving the [D]istrict’s lines by 
reason of citizens’ voting records and known party af-
filiations.” Second Am. Compl. ¶ 1. They allege that 
“[t]he drafters of the Plan focused predominantly on 
the voting histories and political-party affiliations of 
the citizens of the State in deciding how to” redraw the 
Sixth District’s lines and that they “did so with the 
clear purpose . . . of diluting the votes of Republican 
voters and preventing them from electing their pre-
ferred representatives in Congress.” Id. ¶ 6. They al-
lege further that the Plan achieved its intended effect, 
imposing a significant burden on the former Sixth Dis-
trict’s Republican voters by preventing them in 2012 
and 2014 “from continuing to elect a Republican repre-
sentative . . . , as they had in the prior ten congres-
sional elections.” Id. ¶ 7(b). And they maintain that 
“the State cannot justify the cracking of the [Sixth] 
District by reference to geography or compliance with 
legitimate redistricting criteria.” Id. ¶ 7(c). Based on 
these allegations, they claim that the Plan’s redrawing 
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of the Sixth District’s boundaries violated their rights 
under the First Amendment and §§ 2 and 4 of Article I 
of the U.S. Constitution. 

 The State again filed a motion to dismiss the com-
plaint, arguing that the plaintiffs’ claims are nonjusti-
ciable because the plaintiffs “fail[ed] to set forth a 
discernable, manageable standard that would permit 
this Court to adjudicate their claims” under either the 
First Amendment or Article I. The State accepts that 
“unlawful political gerrymandering claims may be jus-
ticiable in concept” but emphasizes that the Supreme 
Court has yet to identify a judicially discernable and 
manageable standard for adjudicating such claims 
and has twice indicated that, in the absence of such a 
standard, political gerrymandering claims must be dis-
missed. See League of United Latin American Citizens 
v. Perry (LULAC), 548 U.S. 399 (2006); Vieth v. Ju-
belirer, 541 U.S. 267 (2004). The State argues further 
that the plaintiffs “failed to allege that the Plan im-
posed any actual restriction on any of their recognized 
First Amendment rights.” 

 The plaintiffs contend that their complaint “offers 
. . . what was missing in Vieth and LULAC: a clear and 
objective standard for identifying a constitutionally 
significant burden on the plaintiffs’ representational 
rights.” Relying on Justice Kennedy’s statement in 
his separate opinion in Vieth that “First Amendment 
concerns arise where an apportionment has the pur-
pose and effect of burdening a group of voters’ repre-
sentational rights,” 541 U.S. at 314 (Kennedy, J., 
concurring in the judgment), they contend that the 
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First Amendment offers a well-settled framework for 
considering political gerrymandering claims. They state 
that the framework would require the court to deter-
mine first, whether “the State consider[ed] citizens’ 
protected First Amendment conduct in deciding where 
to draw district lines, and did . . . so with an intent to 
dilute the votes of those citizens by reason of their pro-
tected conduct”; second, whether “the redistricting 
map, in actual fact, dilute[d] the votes of the citizens 
whose constitutionally-protected conduct was taken 
into account to such a degree that it imposed a concrete 
adverse impact”; and third, whether the map was “nec-
essary as drawn to achieve some compelling state in-
terest.” When assessed against this framework, they 
maintain that their complaint states a justiciable 
claim upon which relief can be granted. 

 
II 

 The U.S. Constitution gives both the States and 
Congress a role in setting the procedural rules by 
which citizens select the members of the House of Rep-
resentatives. Specifically, Article I provides that “[t]he 
House of Representatives shall be composed of Mem-
bers chosen every second Year by the People of the sev-
eral States,” U.S. Const. art. I, § 2, cl. 1, and further 
that “[t]he Times, Places and Manner of holding Elec-
tions for . . . Representatives, shall be prescribed in 
each State by the Legislature thereof; but the Congress 
may at any time by Law make or alter such Regula-
tions,” id. § 4, cl. 1. Article I thus “leaves with the 
States primary responsibility for apportionment of 
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their federal congressional . . . districts,” Growe v. 
Emison, 507 U.S. 25 (1993), while also granting Con-
gress the power to override the decisions made by the 
States. Congress currently uses this power only to re-
quire that States establish single-member districts. 
See 2 U.S.C. § 2c (“In each State entitled . . . to more 
than one Representative . . . , there shall be estab-
lished by law a number of districts equal to the number 
of Representatives to which such State is so entitled, 
and Representatives shall be elected only from dis-
tricts so established, no district to elect more than one 
Representative”). 

 The process of establishing and revising district 
lines is a “highly political task.” Growe, 507 U.S. at 33. 
Indeed, “[t]he very essence of districting is to produce 
a different . . . result than would be reached with elec-
tions at large, in which the winning party would take 
100% of the legislative seats.” Gaffney v. Cummings, 
412 U.S. 735, 753 (1973). Because the supporters of our 
country’s two major political parties are not evenly dis-
tributed within any State, “[i]t is not only obvious, but 
absolutely unavoidable, that the location and shape of 
districts may well determine the political complexion 
of the area.” Id. And those State officials charged with 
redistricting will of course “recognize the political con-
sequences of drawing a district line along one street 
rather than another.” Id. The practical “reality is that 
districting inevitably has and is intended to have 
substantial political consequences.” Id.; see also Vieth, 
541 U.S. at 285 (plurality opinion) (“The Constitution 
clearly contemplates districting by political entities, 
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see Article I, § 4, and unsurprisingly that turns out to 
be root-and-branch a matter of politics”). 

 Because redistricting is quintessentially a politi-
cal process that the Constitution assigns to the States 
and Congress, federal courts’ supervision is largely 
limited. See Zivotofsky ex rel. Zivotofsky v. Clinton, 566 
U.S. 189 (2012) (recognizing that “a controversy in-
volves a political question . . . where there is a textu-
ally demonstrable constitutional commitment of the 
issue to a coordinate political department; or a lack of 
judicially discoverable and manageable standards for 
resolving it” and that, “[i]n such a case, . . . a court 
lacks the authority to decide the dispute before it” (in-
ternal quotation marks and citations omitted)). For ex-
ample, because “[p]olitics and political considerations 
are inseparable from districting and apportionment,” a 
court cannot invalidate a map merely because its 
drafters took political considerations into account in 
some manner. See Gaffney, 412 U.S. at 753. Indeed, 
such an approach “would commit federal and state 
courts to unprecedented intervention in the American 
political process.” Vieth, 541 U.S. at 306 (Kennedy, J., 
concurring in the judgment). 

 Moreover, citizens have no constitutional right to 
reside in a district in which a majority of the popula-
tion shares their political views and is likely to elect 
their preferred candidate. Nor do political groups have 
any right to a district map under which their candi-
dates are likely to win seats in proportion to the party’s 
overall level of support in the State. See Davis v. 
Bandemer, 478 U.S. 109, 130 (1986) (plurality opinion) 
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(“Our cases . . . clearly foreclose any claim that the 
Constitution requires proportional representation or 
that legislatures in reapportioning must draw district 
lines to come as near as possible to allocating seats to 
the contending parties in proportion to what their an-
ticipated statewide vote will be”); see also Vieth, 541 
U.S. at 288 (plurality opinion) (“[The Constitution] 
guarantees equal protection of the law to persons, not 
equal representation in government to equivalently 
sized groups”). 

 But even though the districting process is largely 
political in nature, State officials are nonetheless lim-
ited by specific provisions of the U.S. Constitution. Cf. 
Rutan v. Republican Party of Ill., 497 U.S. 62, 64 (1990) 
(“To the victor belong only those spoils that may be con-
stitutionally obtained” (emphasis added)). To be sure, 
for many years, the Supreme Court “resisted any role 
in overseeing the process by which States draw legis-
lative districts,” Evenwel, 136 S. Ct. at 1123, wary of 
“enter[ing] th[e] political thicket,” Colegrove v. Green, 
328 U.S. 549, 556 (1946) (plurality opinion). But this 
changed with the Supreme Court’s decision in Baker v. 
Carr, 369 U.S. 186 (1962), where the Court held that a 
claim alleging that a state-legislative map violated the 
Equal Protection Clause by establishing districts with 
unequal populations was justiciable. 

 Building on Baker, the Supreme Court subse-
quently invalidated a State’s malapportioned congres-
sional map in Wesberry, holding that Article I, § 2’s 
provision for the election of Representatives “‘by the 
People of the several States’ means that as nearly as is 
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practicable one man’s vote in a congressional election 
is to be worth as much as another’s.” 376 U.S. at 7–8. 
Today, under Wesberry and its progeny, “States must 
draw congressional districts with populations as close 
to perfect equality as possible.” Evenwel, 136 S. Ct. at 
1124. Similarly, the Court held in Reynolds v. Sims 
that “the Equal Protection Clause requires that the 
seats in both houses of a bicameral state legislature 
must be apportioned on a population basis,” 377 U.S. 
533, 568 (1964), although “jurisdictions are permitted 
to deviate somewhat from perfect population equality 
to accommodate traditional districting objectives” 
when drawing these districts, Evenwel, 136 S. Ct. at 
1124. Together, Wesberry and Reynolds establish the 
judicially enforceable rule of “one person, one vote.” 

 Federal courts are also authorized to ensure that 
the districting process remains free from constitution-
ally prohibited racial discrimination. Thus, a plaintiff 
pursuing a racial gerrymandering claim under the 
Equal Protection Clause states a justiciable claim 
when he alleges that “race was the predominant factor 
motivating the legislature’s decision to place a signifi-
cant number of voters within or without a particular 
district.” Ala. Legislative Black Caucus v. Alabama, 
135 S. Ct. 1257, 1270 (2015) (quoting Miller v. Johnson, 
515 U.S. 900, 916 (1995)). By showing “that the legisla-
ture subordinated traditional race-neutral districting 
principles . . . to racial considerations,” Miller, 515 U.S. 
at 916, a plaintiff triggers strict scrutiny, shifting the 
burden to the State to “demonstrate that its districting 
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legislation is narrowly tailored to achieve a compelling 
interest,” id. at 920. 

 In addition to these constitutional limitations on 
the redistricting process, the Supreme Court has 
also recognized that political gerrymandering—a term 
that has been defined as “[t]he practice of dividing 
a geographical area into electoral districts, often of 
highly irregular shape, to give one political party an 
unfair advantage by diluting the opposition’s voting 
strength,” Black’s Law Dictionary 802, 1346 (10th ed. 
2014)—may well violate the Equal Protection Clause. 
But the Court has struggled to devise a standard for 
adjudicating political gerrymandering claims under 
the Equal Protection Clause. 

 In Bandemer, the Court held that a claim alleging 
that a State’s reapportionment of its legislative dis-
tricts violated the Equal Protection Clause by diluting 
the votes of one political party’s members was justici-
able. 478 U.S. at 113, 118–27. In reaching this conclu-
sion, the Court emphasized that “[t]he question here is 
the consistency of state action with the Federal Consti-
tution,” and that the plaintiffs’ claim did not “ask 
the Court to enter upon policy determinations for 
which judicially manageable standards are lacking,” 
since “[ j]udicial standards under the Equal Protec- 
tion Clause are well developed and familiar.” Id. at 122 
(quoting Baker v. Carr, 369 U.S. 186, 226 (1962)). More-
over, six Justices agreed that a plaintiff bringing a 
political gerrymandering claim under the Equal Pro-
tection Clause must “prove both intentional discrimi-
nation against an identifiable political group and an 
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actual discriminatory effect on that group.” Id. at 127 
(plurality opinion); id. at 161 (Powell, J., concurring in 
part and dissenting in part). The Bandemer majority 
splintered, however, with respect to the contours of this 
standard. Compare id. at 127–43 (plurality opinion), 
with id. at 161–85 (Powell, J., concurring in part and 
dissenting in part). 

 The Supreme Court did not take up another polit-
ical gerrymandering case for 18 years until it decided 
Vieth, and then it fractured again. In that case, the 
plaintiffs alleged that a State’s revised map for its con-
gressional districts “constituted a political gerryman-
der, in violation of Article I and the Equal Protection 
Clause.” Vieth, 541 U.S. at 272 (plurality opinion). All 
of the Justices appeared to accept that political gerry-
mandering, if sufficiently extreme, would violate the 
Constitution, see, e.g., id. at 292–93, but there re-
mained a lack of consensus as to the appropriate 
standard for “determining when political gerryman-
dering has gone too far,” id. at 296. Considering and 
rejecting the various standards proposed by the plain-
tiffs and dissenting Justices, as well as the standards 
proposed by the plurality and the concurrence in 
Bandemer, a four-Justice plurality in Vieth “con-
clude[d] that neither Article I, § 2, nor the Equal 
Protection Clause, nor . . . Article I, § 4, provides a ju-
dicially enforceable limit on the political considera-
tions that the States and Congress may take into 
account when districting,” and therefore would have 
overruled Bandemer’s holding as to the justiciability of 
political gerrymandering claims. Id. at 305. Providing 
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the fifth vote for affirming the dismissal of the plain-
tiffs’ claims, Justice Kennedy concurred in the judg-
ment on the ground that, “in the case before us, we 
have no standard by which to measure the burden 
[that the plaintiffs] claim has been imposed on their 
representational rights.” Id. at 313 (Kennedy, J., con-
curring in the judgment). But he and the Court’s four 
dissenters refused to join the plurality’s conclusion 
that political gerrymandering claims under the Equal 
Protection Clause and Article I are necessarily nonjus-
ticiable, declining to “foreclose all possibility of judicial 
relief if some limited and precise rationale were found 
to correct an established violation of the Constitution 
in some redistricting cases.” Id. at 306. 

 Justice Kennedy nonetheless agreed that the plu-
rality had “demonstrate[d] the shortcomings of the . . . 
standards that [had] been considered to date.” Vieth, 
541 U.S. at 308 (Kennedy, J., concurring in the judg-
ment). There were, accordingly, five votes in Vieth for 
rejecting six distinct, albeit related, standards: 

First, the test proposed by the Bandemer plu-
rality, which required a showing of an intent 
to discriminate plus proof that a political group 
had been “denied its chance to effectively in-
fluence the political process,” Bandemer, 478 
U.S. at 132-33 (plurality opinion); 

Second, the standard proposed by Justice 
Powell’s concurrence in Bandemer, which “fo-
cuse[d] on whether the boundaries of the vot-
ing districts have been distorted deliberately 
and arbitrarily to achieve illegitimate ends,” 
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as “determined by reference to . . . criteria 
that have independent relevance to the fair-
ness of redistricting,” id. at 165 (Powell, J., 
concurring in part and dissenting in part); 

Third, the standard proposed by the Vieth 
plaintiffs, which would have required proof 
that “the mapmakers acted with a predomi-
nant intent to achieve partisan advantage,” as 
well as proof that the effect of the map was to 
“systematically ‘pack’ and ‘crack’ the rival 
party’s voters” in such a way as to “thwart the 
plaintiffs’ ability to translate a majority of 
votes into a majority of seats,” Vieth, 541 U.S. 
at 284, 286-87 (plurality opinion) (emphasis 
omitted); 

Fourth, Justice Stevens’ proposal in his Vieth 
dissent to “apply the standard set forth in [the 
Court’s racial gerrymandering cases] and ask 
whether the legislature allowed partisan con-
siderations to dominate and control the lines 
drawn, forsaking all neutral principles,” id. at 
339 (Stevens, J., dissenting); 

Fifth, a five-element prima facie test proposed 
by Justice Souter’s Vieth dissent through 
which a plaintiff would show “that his State 
intentionally acted to dilute his vote, having 
ignored reasonable alternatives consistent 
with traditional districting principles” before 
“shift[ing] the burden to the defendants to jus-
tify their decision by reference to objectives 
other than naked partisan advantage,” id. at 
351 (Souter, J., dissenting); and 
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Sixth, the standard proposed by Justice 
Breyer’s Vieth dissent, which focused on 
whether “partisan manipulation” of district 
boundaries had been used “to entrench a mi-
nority in power,” id. at 360 (Breyer, J., dissent-
ing). 

The primary focus of all of these rejected standards, 
however, was determining when the use of political 
considerations in districting is so unfair as to violate 
the Equal Protection Clause. 

 The Court addressed political gerrymandering 
once more in LULAC, but again failed to agree on the 
standard that should apply. The Court there declined 
to revisit Bandemer’s justiciability holding, but five 
Justices, although unable to join a single opinion, 
agreed that the plaintiffs’ theory—which focused on 
the mid-decennial nature of the redistricting at issue— 
failed to “offer the Court a manageable, reliable meas-
ure of fairness for determining whether a partisan ger-
rymander violates the Constitution.” LULAC, 548 U.S. 
at 414; id. at 492–93 (Roberts, C.J., concurring in part, 
concurring in the judgment in part, and dissenting in 
part); id. at 511–12 (Scalia, J., concurring in the judg-
ment in part and dissenting in part). 

 Taken together, the combined effect of Bandemer, 
Vieth, and LULAC is that, while political gerrymander-
ing claims premised on the Equal Protection Clause re-
main justiciable in theory, it is presently unclear 
whether an adequate standard to assess such claims 
will emerge. 
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 But the inability of the Supreme Court thus far to 
agree on a standard for adjudicating political gerry-
mandering claims brought under the Equal Protection 
Clause does not necessarily doom a claim that the 
State’s abuse of political considerations in districting 
has violated any other constitutional provision. See 
Vieth, 541 U.S. at 294 (plurality opinion) (“It is elemen-
tary that scrutiny levels are claim specific. An action 
that triggers a heightened level of scrutiny for one 
claim may receive a very different level of scrutiny for 
a different claim because the underlying rights, and 
consequently constitutional harms, are not compara-
ble”). Indeed, in this very case, the Supreme Court rec-
ognized that the plaintiffs’ legal theory—which is 
premised on the First Amendment rather than the 
Equal Protection Clause—was “uncontradicted by the 
majority in any of [its] cases.” Shapiro, 136 S. Ct. at 
456. We therefore turn to the limitations that the First 
Amendment may impose on a State’s redistricting. 

 
III 

 Like the Equal Protection Clause, the First 
Amendment also operates to limit the conduct of state 
actors. See Murdock v. Pennsylvania, 319 U.S. 105, 108 
(1943) (recognizing that the Fourteenth Amendment 
makes the First Amendment “applicable to the states”). 
“[P]olitical belief and association constitute the core 
of those activities protected by the First Amendment.” 
Elrod v. Burns, 427 U.S. 347, 356 (1976) (plurality 
opinion). Similarly, “[t]he right to vote freely for the 
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candidate of one’s choice is of the essence of a demo-
cratic society.” Reynolds, 377 U.S. at 555. 

 In addition to these forms of direct expression, 
moreover, the First Amendment also works in tandem 
with other constitutional guarantees to protect repre-
sentational rights. Indeed, “[t]he right of qualified vot-
ers, regardless of their political persuasion, to cast their 
votes effectively . . . rank[s] among our most precious 
freedoms.” Anderson v. Celebrezze, 460 U.S. 780, 787 
(1983) (emphasis added) (quoting Williams v. Rhodes, 
393 U.S. 23, 30–31 (1968)). Expounding on the signifi-
cance of this “representational right,” the Supreme 
Court has explained: 

[R]epresentative government is in essence 
self-government through the medium of 
elected representatives of the people, and 
each and every citizen has an inalienable 
right to full and effective participation in 
th[is] political process[ ]. . . . Most citizens can 
achieve this participation only as qualified 
voters through the election of legislators to 
represent them. Full and effective participa-
tion by all citizens . . . requires, therefore, that 
each citizen have an equally effective voice in 
the election of [a representative]. 

Reynolds, 377 U.S. at 565 (emphasis added). Similarly, 
the Court in Wesberry recognized that Article I, § 2, of 
the Constitution requires “that as nearly as is practi-
cable one man’s vote in a congressional election is to be 
worth as much as another’s.” 376 U.S. at 7–8. 
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 Thus, at the most basic level, when a State draws 
the boundaries of its electoral districts so as to dilute 
the votes of certain of its citizens, the practice imposes 
a burden on those citizens’ right to “have an equally 
effective voice in the election” of a legislator to repre-
sent them. Reynolds, 377 U.S. at 565. In particular, the 
requirement of Article I, § 2, that one person’s vote in 
a congressional election “is to be worth as much as an-
other’s,” Wesberry, 376 U.S. at 7, provides the premise 
for recognizing vote “dilution” as a burden on citizens’ 
representational rights, since dilution compromises 
the equal value requirement. The Supreme Court has 
already recognized this basic principle in the context 
of districts of unequal population. See, e.g., Bd. of Esti-
mate of City of New York v. Morris, 489 U.S. 688, 693–
94 (1989) (“If districts of widely unequal population 
elect an equal number of representatives, the voting 
power of each citizen in the larger constituencies is de-
based and the citizens in those districts have a smaller 
share of representation than do those in the smaller 
districts”). Thus, while a State can dilute the value of 
a citizen’s vote by placing him in an overpopulated dis-
trict, a State can also dilute the value of his vote by 
placing him in a particular district because he will be 
outnumbered there by those who have affiliated with 
a rival political party. In each case, the weight of the 
viewpoint communicated by his vote is “debased.” Mor-
ris, 489 U.S. at 693–94. And, because, in our political 
system, “voters can assert their preferences only 
through candidates or parties or both,” Anderson, 460 
U.S. at 787, the devaluation of a citizen’s vote by 
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dilution implicates the representational right pro-
tected by the First Amendment and Article I, § 2. 

 The practice of purposefully diluting the weight 
of certain citizens’ votes to make it more difficult for 
them to achieve electoral success because of the politi-
cal views they have expressed through their voting 
histories and party affiliations thus infringes this rep-
resentational right. See Vieth, 541 U.S. at 314–15 (Ken-
nedy, J., concurring in the judgment). It penalizes 
voters for expressing certain preferences, while, at the 
same time, rewarding other voters for expressing the 
opposite preferences. In this way, the practice impli-
cates the First Amendment’s well-established prohibi-
tion against retaliation, which prevents the State from 
indirectly impinging on the direct rights of speech and 
association by retaliating against citizens for their ex-
ercise. See Hartman v. Moore, 547 U.S. 250, 256 (2006) 
(“Official reprisal for protected speech ‘offends the 
Constitution [because] it threatens to inhibit exercise 
of the protected right,’ and the law is settled that as 
a general matter the First Amendment prohibits gov-
ernment officials from subjecting an individual to 
retaliatory actions . . . for speaking out” (quoting 
Crawford-El v. Britton, 523 U.S. 574, 588 n.10 (1998))); 
see also Rutan, 497 U.S. at 77–78 (“What the First 
Amendment precludes the government from com-
manding directly, it also precludes the government 
from accomplishing indirectly”). Thus, under the First 
Amendment’s retaliation prohibition, the government 
may neither penalize a citizen nor deprive him of a 
benefit because of his constitutionally protected speech 
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and conduct. See Rutan, 497 U.S. at 74–76; Perry v. 
Sindermann, 408 U.S. 593, 597 (1972). Accordingly, the 
well-established standards for evaluating ordinary 
First Amendment retaliation claims can also be used 
for evaluating claims arising in the redistricting con-
text. 

 A plaintiff bringing a garden variety retaliation 
claim under the First Amendment must prove that the 
responsible official or officials were motivated by a de-
sire to retaliate against him because of his speech or 
other conduct protected by the First Amendment and 
that their retaliatory animus caused the plaintiff ’s in-
jury. See Hartman, 547 U.S. at 260 (recognizing that 
“any . . . plaintiff charging official retaliatory action . . . 
must prove the elements of retaliatory animus as the 
cause of injury”). 

 With respect to the causation element, a retalia-
tion claim requires proof of “but-for causation” or a 
showing that “the adverse action would not have been 
taken” but for the officials’ retaliatory motive. Hart-
man, 547 U.S. at 260. For while “[i]t may be dishonor- 
able to act with an unconstitutional motive and per-
haps in some instances be unlawful, . . . action colored 
by some degree of bad motive does not amount to a con-
stitutional tort if that action would have been taken 
anyway.” Id.; see also id. at 256 (“Some official actions 
adverse to . . . a speaker might well be unexceptional if 
taken on other grounds, but when nonretaliatory 
grounds are in fact insufficient to provoke the adverse 
consequences, we have held that retaliation is . . . the 
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but-for cause of official action offending the Constitu-
tion”). 

 As for the injury element, the plaintiff must prove 
that government officials “took some action that ad-
versely affected her First Amendment rights.” Con-
stantine v. Rectors & Visitors of George Mason Univ., 
411 F.3d 474, 499 (4th Cir. 2005). The nature of the 
harm necessary to support a retaliation claim varies 
depending on the surrounding factual circumstances. 
See Thaddeus-X v. Blatter, 175 F.3d 378, 397 (6th Cir. 
1999) (“[T]he definition of adverse action is not static 
across contexts”). It is clear, however, that “the retalia-
tory acts committed by a [government official must] be 
more than de minimis or trivial,” Suarez Corp. Indus. 
v. McGraw, 202 F.3d 676, 686 (4th Cir. 2000), and that 
“[h]urt feelings or a bruised ego are not by themselves 
the stuff of constitutional tort,” Zherka v. Amicone, 634 
F.3d 642, 645–46 (2d Cir. 2011). Rather, some “concrete 
harm [must be] alleged and specified,” id. at 646, and 
that harm must be sufficiently serious that it “would 
likely deter a person of ordinary firmness from the ex-
ercise of First Amendment rights,” Constantine, 411 
F.3d at 500 (internal quotation marks and citation 
omitted). 

 Because there is no redistricting exception to 
this well-established First Amendment jurisprudence, 
the fundamental principle that the government may 
not penalize citizens because of how they have exer-
cised their First Amendment rights thus provides a 
well-understood structure for claims challenging the 
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constitutionality of a State’s redistricting legislation— 
a discernable and manageable standard. 

 When applying First Amendment jurisprudence to 
redistricting, we conclude that, to state a claim, the 
plaintiff must allege that those responsible for the map 
redrew the lines of his district with the specific intent 
to impose a burden on him and similarly situated citi-
zens because of how they voted or the political party 
with which they were affiliated. In the context of redis-
tricting, this burden is the injury that usually takes 
the form of vote dilution. But vote dilution is a matter 
of degree, and a de minimis amount of vote dilution, 
even if intentionally imposed, may not result in a suf-
ficiently adverse effect on the exercise of First Amend-
ment rights to constitute a cognizable injury. Instead, 
to establish the injury element of a retaliation claim, 
the plaintiff must show that the challenged map di-
luted the votes of the targeted citizens to such a degree 
that it resulted in a tangible and concrete adverse ef-
fect. In other words, the vote dilution must make some 
practical difference. Finally, the plaintiff must allege 
causation—that, absent the mapmakers’ intent to bur-
den a particular group of voters by reason of their 
views, the concrete adverse impact would not have oc-
curred. 

 When a plaintiff adequately alleges the three ele-
ments of intent, injury, and causation, as described 
above, he states a plausible claim that a redistricting 
map violates the First Amendment and Article I, § 2. 
Of course, as consistent with First Amendment juris-
prudence, the State can still avoid liability by showing 
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that its redistricting legislation was narrowly tailored 
to achieve a compelling government interest. See El-
rod, 427 U.S. at 362 (“It is firmly established that a sig-
nificant impairment of First Amendment rights must 
survive exacting scrutiny”). 

 This standard contains several important limita-
tions that help ensure that courts will not needlessly 
intervene in what is quintessentially a political process. 
First, it does not prohibit a legislature from taking any 
political consideration into account in reshaping its 
electoral districts. A legislature and its mapmakers 
may, for example, still use data reflecting prior voting 
patterns to advance legitimate districting considera-
tions, including the maintenance of “communities of 
interest,” LULAC, 548 U.S. at 433 (citation omitted), 
and even the “protection of incumbents of all parties,” 
Vieth, 541 U.S. at 284 (plurality opinion). Rather, what 
implicates the First Amendment’s prohibition on retal-
iation is not the use of data reflecting citizens’ voting 
history and party affiliation, but the use of such data 
for the purpose of making it harder for a particular 
group of voters to achieve electoral success because of 
the views they had previously expressed. See Vieth, 541 
U.S. at 315 (Kennedy, J., concurring in the judgment) 
(“[T]he First Amendment analysis . . . is not whether 
political classifications were used. The inquiry instead 
is whether political classifications were used to burden 
a group’s representational rights”). 

 Second, a plaintiff must rely on objective evidence 
to prove that, in redrawing a district’s boundaries, the 
legislature and its mapmakers were motivated by a 
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specific intent to burden the supporters of a particular 
political party. It stands to reason “that whenever a 
legislature redistricts, those responsible for the legis-
lation will know the likely political composition of the 
new districts and will have a prediction as to whether 
a particular district is a safe one for a Democratic or 
Republican candidate or is a competitive district that 
either candidate might win.” Bandemer, 478 U.S. at 
128 (plurality opinion). But merely proving that the 
legislature was aware of the likely political impact of 
its plan and nonetheless adopted it is not sufficient to 
prove that the legislature was motivated by the type of 
intent necessary to sustain a First Amendment retali-
ation claim. Rather, the plaintiff must produce objec-
tive evidence, either direct or circumstantial, that the 
legislature specifically intended to burden the repre-
sentational rights of certain citizens because of how 
they had voted in the past and the political party with 
which they had affiliated. 

 Third, the standard requires proof that the vote 
dilution brought about by the redistricting legislation 
was sufficiently serious to produce a demonstrable and 
concrete adverse effect on a group of voters’ right to 
have “an equally effective voice in the election” of a rep-
resentative. Reynolds, 377 U.S. at 565. Not only is this 
requirement of a palpable and concrete harm indicated 
by First Amendment retaliation jurisprudence, but it 
also makes common sense. Legislators draw political 
gerrymanders for practical reasons, and it is fitting 
to measure the effect of the apportionment not by 
whether it crosses some arbitrary statistical threshold 
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or offends some vague notion of fairness, but by its 
real-world consequences—including, most notably, 
whether the State’s intentional dilution of the weight 
of certain citizens’ vote by reason of their views has ac-
tually altered the outcome of an election. 

 The State argues against the First Amendment 
standard, maintaining that the standard is “arbitrary 
in the sense that the previous district becomes the 
norm or baseline against which the fairness of the new 
district is to be measured” when, in reality, citizens’ 
voting patterns are dynamic. But its argument fails to 
account for the necessary elements of a First Amend-
ment retaliation claim. The retaliation jurisprudence 
does not, as the State implies, include a presumption 
of fairness of the status quo ante. The prior district it-
self may well have been drawn for partisan reasons, 
and the State can redraw its boundaries for any num-
ber of reasons. But it cannot do so to retaliate against 
one group for its past electoral success in that district. 

 The State also argues that “no individual has a 
constitutional right to vote in a district that is safe or 
competitive for that individual’s preferred candidates, 
even where the district has been so in the past.” While 
that may be true, it is also beside the point. As the Su-
preme Court has explained in the political patronage 
context, 

[E]ven though a person has no ‘right’ to a val-
uable governmental benefit and even though 
the government may deny him the benefit for 
any number of reasons, there are some reasons 
upon which the government may not rely. It 
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may not deny a benefit to a person on a basis 
that infringes his constitutionally protected 
interests—especially, his interest in freedom of 
speech. For if the government could deny a 
benefit to a person because of his constitution-
ally protected speech or associations, his exer-
cise of those freedoms would in effect be 
penalized and inhibited. 

Rutan, 497 U.S. at 72 (quoting Perry, 408 U.S. at 597). 
This basic principle applies with equal force in the re-
districting context. While citizens have no right to be 
assigned to a district that is likely to elect a repre-
sentative that shares their views, the State also may 
not intentionally drown out the voices of certain voters 
by reason of their views. And when a State is alleged 
to have not only intentionally but also successfully bur-
dened “the right of qualified voters, regardless of their 
political persuasion, to cast their votes effectively,” An-
derson, 460 U.S. at 787 (quoting Williams, 393 U.S. at 
30), by diluting their votes in a manner that has man-
ifested in a concrete way, the allegation supports a jus-
ticiable claim under the First Amendment and Article 
I, § 2. 

 In sum, we recognize the justiciability of a claim 
challenging redistricting under the First Amendment 
and Article I, § 2, when it alleges intent, injury, and 
causation, as described herein. 

 
IV 

 With this standard in hand, we assess the plain-
tiffs’ second amended complaint, accepting the pleaded 



204a 

 

facts as true, to determine whether it states a plausible 
claim upon which relief can be granted. See Fed. R. Civ. 
P. 12(b)(6). 

 The complaint alleges that, prior to the 2011 re-
districting, Maryland’s Sixth Congressional District 
had been “represented for nearly 20 years by Republi-
can Roscoe Bartlett, who won reelection in 2010 by 
a 28-point margin.” Second Am. Compl. ¶ 78. But, ac-
cording to the complaint, the State’s Democratic Gov-
ernor and its Democratic-controlled legislature “set out 
to crack the [Sixth] District . . . to prevent voters in 
that district from [continuing to] elect[ ] a Republican 
representative to Congress,” id. ¶ 38, a goal openly ad-
mitted by members of the Advisory Committee and 
various legislators, see id. ¶¶ 95–100. The complaint 
alleges that, without the input or support of any of the 
State’s Republican leaders, and even though only “rel-
atively small adjustments [were] needed to accom- 
modate population growth,” id. ¶ 61, the State adopted 
a redistricting plan that radically redrew the Sixth 
District’s lines, “removing over 360,000 residents from 
the mostly-Republican northern counties of the district 
and adding nearly 350,000 residents from predomi-
nantly Democratic and urban Montgomery County,” 
id. ¶ 81. It alleges that, relying on data reflecting 
citizens’ voting histories and party registrations, “the 
Plan accomplished a net transfer of over 65,000 Repub-
lican voters out of the district and over 30,000 Dem- 
ocratic voters into the district,” id. ¶ 84, thereby 
altering the balance of power between the two major 
political parties. The complaint alleges further that 
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the mapmakers’ effort was successful insofar as the 
Sixth District “was flipped by the Plan from Republi-
can to Democratic control” in the 2012 congressional 
election; “[t]he district remained under Democratic 
control after the 2014 congressional election”; and the 
district “is nearly certain to remain [under Democratic 
control] in all future congressional elections under the 
Plan.” Id. ¶ 4. 

 These factual allegations adequately state intent, 
injury, and causation and therefore support a plausible 
claim that the State’s redrawing of the Sixth District’s 
lines violated the plaintiffs’ rights under the First 
Amendment and Article I, § 2. First, the plaintiffs have 
alleged that they were registered Republicans who 
voted for Republican candidates in the Sixth District 
prior to 2011. Second, they have alleged that “the Mary-
land legislature expressly and deliberately considered 
Republican voters’ protected First Amendment con-
duct, including their voting histories and political 
party affiliations, when it redrew the lines of the 
[Sixth] Congressional District; and it did so with an 
intent to disfavor and punish those voters by reason of 
their constitutionally protected conduct.” Second Am. 
Compl. ¶ 7(a) (emphasis added). Third, the plaintiffs 
have alleged that, precisely as intended, the “actual ef-
fect” of the Plan has been to “burden[ ] Republican vot-
ers in the former [Sixth] Congressional District” by 
“preventing [them] from continuing to elect a Repub- 
lican representative to the United States House of 
Representatives, as they had in the prior ten congres-
sional elections.” Id. ¶ 7(b). And fourth and finally, the 
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plaintiffs have adequately alleged the causation ele-
ment of a retaliation claim: they have alleged (1) that 
the State’s redrawing of the Sixth District “cannot be 
explained or justified by reference to Maryland’s geog-
raphy or other legitimate redistricting criteria” and 
therefore that “the cracking of the [Sixth] District 
would not have taken place without the legislature’s 
[deliberate] targeting of Republican voters on the 
basis of their First-Amendment-protected conduct,” id. 
¶ 120–21; and (2) that “but for the cracking of the dis-
trict under the Plan,” “Republican voters in the former 
[Sixth] District would have been able to elect a Repub-
lican representative in 2012 and 2014,” id. ¶ 7(b). If the 
plaintiffs succeed in proving these allegations, they 
will be entitled to relief, unless the State can establish 
that the drawing of the Sixth District’s lines was nar-
rowly tailored to advance a compelling government in-
terest. 

 Accordingly, the State’s motion to dismiss the 
plaintiff ’s complaint for failure to state a justiciable 
claim is DENIED. 

BREDAR, District Judge, dissenting: 

 I respectfully dissent: I would grant Defendants’ 
motion to dismiss (ECF No. 51).1 

 
 1 In 2014, I presided over this matter while sitting as a 
single-judge court. Addressing Plaintiffs’ claims as initially 
framed, I found the allegations wanting under the familiar 
Twombly/Iqbal standard, and—following then-controlling Fourth  
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 I begin by emphasizing what this opinion does not 
stand for. This opinion is not a defense of the State’s 
authority to segregate voters by political affiliation 
so as to achieve pure partisan ends: such conduct is 
noxious and has no place in a representative democ-
racy. See Ariz. State Legislature v. Ariz. Indep. Redis-
tricting Comm’n, 135 S. Ct. 2652, 2658 (2015) 
(“‘[P]artisan gerrymanders,’ this Court has recognized, 
‘[are incompatible] with democratic principles.’” (alter-
ations in original) (quoting Vieth v. Jubelirer, 541 U.S. 
267, 292 (2004) (plurality opinion))). Nor do I seek in 

 
Circuit precedent—I both denied Plaintiffs access to a three-judge 
court and dismissed the case. See Benisek v. Mack, 11 F. Supp. 3d 
526 (D. Md. 2014). These two rulings were summarily affirmed by 
the Fourth Circuit. See Benisek v. Mack, 584 F. App’x. 140 (4th Cir. 
2014) (mem.). However, the Supreme Court of the United States 
later reversed the first ruling, holding that the Fourth Circuit had 
set too high a bar for access to three-judge district courts under 
28 U.S.C. § 2284. The Supreme Court explained that the Fourth 
Circuit erred in Duckworth v. State Administration Board of Elec-
tion Laws, 332 F.3d 769, 773 (4th Cir. 2003), in which case the 
Fourth Circuit had determined that, where a redistricting com-
plainant fails to state a claim, by definition the complainant’s 
pleadings are constitutionally insubstantial and “so properly are 
subject to dismissal by the district court without convening a 
three-judge court.” See Shapiro v. McManus, 136 S. Ct. 450, 455 
(2015) (“We think [the Duckworth] standard both too demanding 
and inconsistent with our precedents. ‘[C]onstitutional claims will 
not lightly be found insubstantial for purposes of ’ the three-
judge-court statute.” (alteration in original) (citation omitted)). 
Without “expressing any view on the merits” of Plaintiffs’ claims, 
id. at 456, the Supreme Court remanded the case for proceedings 
before a three-judge district court. On remand, Plaintiffs sought—
and received—this Court’s permission to amend their Complaint 
substantially, and it is Plaintiffs’ modified constitutional theory 
that now confronts the Court. 
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this opinion to understate the prevalence of political 
gerrymandering: there is no doubt in my mind that the 
problem is real and widespread and that entrenched 
Democratic and Republican state legislatures alike ex-
ercise their control over redistricting in an effort to 
promote party power. See Michael J. Kasper, The Al-
most Rise and Not Quite Fall of the Political Gerryman-
der, 27 N. Ill. U. L. Rev. 409, 419-23 (2007) (recounting 
the history of both Democratic and Republican gerry-
mandering efforts in Texas). Further, this opinion 
should not be read as a willing abdication of the judi-
ciary’s constitutional obligation to resolve cases and 
controversies, see U.S. Const. art. III, § 2, cl. 1, even when 
those cases and controversies involve politically charged 
subject matter. I have studied Plaintiffs’ allegations 
and, in particular, their proposed First Amendment 
framework for resolving political gerrymandering 
claims. I accept, for purposes of this discussion, that 
the First Amendment may, as Justice Kennedy opined 
in Vieth, be the most “relevant constitutional provision 
in . . . cases that allege unconstitutional partisan ger-
rymandering,” 541 U.S. at 314 (Kennedy, J., concurring 
in the judgment). I also assume, as I must on a motion 
to dismiss pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure, that Plaintiffs’ well-pleaded 
factual allegations are true: accordingly, I take as a 
given that the Maryland Governor’s Redistricting Ad-
visory Committee (“GRAC”) “focused predominantly 
on the voting histories and political-party affiliations 
of the citizens of the State” with the “clear purpose and 
effect of diluting the votes of Republican voters and 
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preventing them from electing their preferred repre-
sentatives in Congress.” (ECF No. 44 ¶ 6.) 

 But even accepting that the First Amendment 
supplies the relevant constitutional principle, and 
even assuming that official misconduct may be afoot 
on the discrete facts of this case, I cannot responsibly 
endorse Plaintiffs’ proposed standard (or otherwise ap-
prove continued litigation in this matter) unless I first 
conclude that the standard would be viable and man-
ageable throughout the life of this case and beyond the 
facts of this case. Two substantial hurdles prevent me 
from drawing such a conclusion. The first hurdle re-
lates to precedent: the Supreme Court has expressed 
some degree of tolerance for partisanship in the dis-
tricting context, but that tolerance creates intractable 
line-drawing problems. A per se rule flatly prohibiting 
state legislatures from taking account of voting history 
or voter affiliation in their mapmaking would stream-
line the preliminary analysis, but it is not clear that 
such a rule is available in light of controlling law (or 
desirable in light of competing interests and objec-
tives). 

 Even were this Court to implement such a per se 
rule, there remains a second, insurmountable barrier. 
Courts are simply not equipped to ascertain those un-
usual circumstances in which redistricting inflicts an 
actual, measurable burden on voters’ representational 
rights. Yet that is precisely what the Supreme Court 
has required. Compare Davis v. Bandemer, 478 U.S. 
109, 127 (1986) (plurality opinion) (“We . . . agree . . . 
that in order to succeed the . . . plaintiffs were required 
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to prove both intentional discrimination against an 
identifiable political group and an actual discrimina-
tory effect on that group.”), and Vieth, 541 U.S. at 295 
(plurality opinion) (“This Court may not willy-nilly ap-
ply standards—even manageable standards—having 
no relation to constitutional harms.”), with League of 
United Latin Am. Citizens [LULAC] v. Perry, 548 U.S. 
399, 418 (2006) (Kennedy, J.) (“[A] successful claim at-
tempting to identify unconstitutional acts of partisan 
gerrymandering must . . . show a burden, as measured 
by a reliable standard, on the complainants’ represen-
tational rights.”). Courts cannot reliably distinguish 
between what Plaintiffs would term impermissible 
“vote dilution” and the ordinary consequences of an 
American political process that is organic, fluid, and 
often unpredictable. 

 Constitutional adjudication in the federal courts 
(and particularly adjudication that has the potential 
to disrupt democratic process and delegitimize demo-
cratically elected officials) must not be inconsistent or 
ad hoc but must instead be “principled, rational, and 
based upon reasoned distinctions,” Vieth, 541 U.S. at 
278 (plurality opinion). Because Plaintiffs have not 
shown that their framework would reliably identify 
those circumstances in which voters’ representational 
rights have been impermissibly burdened, and because 
I have been unable to discern an acceptable alternative 
framework, I conclude that Plaintiffs’ claims are not jus-
ticiable.2 Accordingly, I would now dismiss Plaintiffs’ 

 
 2 While the majority is quite correct in its observation, supra 
at 25, that Justice Kennedy’s First Amendment theory remains  
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controlling Second Amended Complaint with preju-
dice. Because I conclude that Plaintiffs’ claims can 
never succeed, I would spare the parties the significant 
expense of discovery and end this case now. Offensive 
as political gerrymandering may be, there is nothing to 
be gained (and much to be lost) in postponing the inev-
itable. 

 
I. Partisanship and Precedent 

 Before a court can craft a principled standard for 
rectifying a harm, it must grasp precisely what harm 
it is trying to rectify. Political gerrymandering claims 
have left courts in a quagmire because, on the one 
hand, courts recognize that districting is among the 
most inherently political ventures that state legisla-
tures (and their agents) undertake; on the other hand, 
it goes without saying that the party in power has 
every incentive to design and implement a map that 
further entrenches its power. I am persuaded that if 
courts are to have any role in policing this process 
(an open question as far as I, and, it would seem, a 
majority of the Justices of the Supreme Court are 

 
“uncontradicted by the majority in any [Supreme Court] cases,” 
Shapiro, 136 S. Ct. at 456, it does not follow, as the majority sug-
gests, that Plaintiffs’ Second Amended Complaint “adequately 
employs First Amendment jurisprudence to state a plausible 
claim for relief.” As will be seen, Plaintiffs have failed to state a 
claim because they, like so many complainants in redistricting 
cases, have failed to proffer either a reliable standard for measur-
ing the burden of political gerrymandering or allegations on 
which the Court could construct such a standard.  



212a 

 

concerned3), courts must depart from ambiguous prec-
edent and hold, as a first principle, that any manipu- 
lation on the basis of protected First Amendment 
conduct is presumptively impermissible. Under such a 
regime, if mapmakers were to take account of pro-
tected conduct in their districting, and if voters could 
thereafter point to actual, measurable harms flowing 
from such districting, the resulting maps would be in-
valid (or subject to the rigors of strict scrutiny that is, 
more often than not, fatal in fact). 

 To be clear, I am not proposing that courts should 
adopt such a per se rule: there are competing interests 

 
 3 There is much discussion in the case law and the scholarly 
literature about the meaning of Vieth, and in particular the mean-
ing of Justice Kennedy’s controlling opinion. While Justice Ken-
nedy apparently remains open to the possibility that political 
gerrymandering claims may be justiciable, he did not opine that 
they necessarily are justiciable. On the contrary, he acknowledged 
that there are “weighty arguments for holding cases like these to 
be nonjusticiable” and that “those arguments may prevail in the 
long run.” 541 U.S. 267, 309 (2004) (Kennedy, J., concurring in the 
judgment) (emphasis added). Justice Kennedy further opined that 
the “failings of the many proposed standards for measuring the 
burden a gerrymander imposes on representational rights make 
[judicial] intervention improper,” though he suggested that if 
“workable standards do emerge to measure these burdens,” courts 
should stand ready to order relief. Id. at 317. The most that should 
be said, then, about Justice Kennedy’s take on the justiciability of 
political gerrymandering claims, is that he has not absolutely 
ruled it out. Perhaps equally plausible is Justice Scalia’s read of 
the Kennedy opinion, i.e., that lower courts should treat the opin-
ion as a “reluctant fifth vote against justiciability,” a vote that 
“may change in some future case but that holds, for the time be-
ing, that this matter is nonjusticiable,” id. at 305 (plurality opin-
ion). 
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at stake, and indeed a rule that would preclude the 
kind of nefarious viewpoint discrimination Plaintiffs 
describe in their Second Amended Complaint might 
very well sweep up neutral or even useful political con-
siderations. In a recent dissenting opinion in a malap-
portionment and racial gerrymandering case, Judge 
Diana Gribbon Motz of the Fourth Circuit described 
those political or quasi-political districting criteria 
that the Supreme Court has deemed legitimate, which 
include maintaining the competitive balance among 
political parties; avoiding contests between incum-
bents, provided that incumbents of one party are not 
treated more favorably than those of another; and pre-
serving communities of interest. See Raleigh Wake Cit-
izens Ass’n v. Wake Cty. Bd. of Elections, No. 16-1270, 
2016 WL 3568147, at *16 (4th Cir. July 1, 2016) (Motz, 
J., dissenting). 

 For present purposes, I am simply asserting that 
if courts are going to adjudicate or attempt to adjudi-
cate political gerrymandering claims, they must begin 
with the proposition that mapmakers may not take ac-
count of First Amendment-protected conduct when 
drawing district lines. The problem, of course, is that I 
am not writing on a blank slate: even those Justices of 
the Supreme Court who have remained optimistic 
about the justiciability of political gerrymandering 
claims have nevertheless acknowledged the partisan 
realities of districting. Vieth is illustrative: while the 
decision was highly fragmented, each opinion can be 
read to include some recognition that partisanship in 
districting may be inevitable, if perhaps suboptimal. 
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See 541 U.S. at 285–86 (plurality opinion) (observing 
that the “Constitution clearly contemplates districting 
by political entities, and unsurprisingly that turns out 
to be root-and-branch a matter of politics”; further de-
scribing partisan motives as “ordinary and lawful” (ci-
tations omitted)); id. at 307 (Kennedy, J., concurring 
in the judgment) (explaining that whereas race is an 
“impermissible classification,” politics is “quite a dif-
ferent matter,” and agreeing that it would be “idle . . . 
to contend that any political consideration taken into 
account in fashioning a reapportionment plan is suffi-
cient to invalidate it” (citation omitted)); id. at 336 
(Stevens, J., dissenting) (explaining that “[ j]ust as race 
can be a factor in, but cannot dictate the outcome of, 
the districting process, so too can partisanship be a 
permissible consideration in drawing district lines, so 
long as it does not predominate”); id. at 343 (Souter, J., 
dissenting) (acknowledging that “some intent to gain 
political advantage is inescapable whenever political 
bodies devise a district plan, and some effect results 
from the intent”); id. at 355 (Breyer, J., dissenting) 
(opining that “pure politics often helps to secure con-
stitutionally important democratic objectives”). The 
Court has echoed this tolerance for partisanship in 
other cases and in related contexts, such as in its racial 
gerrymandering and malapportionment jurisprudence. 
See, e.g., Miller v. Johnson, 515 U.S. 900, 914 (1995) (“It 
is true that redistricting in most cases will implicate a 
political calculus in which various interests compete 
for recognition. . . .”); Shaw v. Reno, 509 U.S. 630, 662–
63 (1993) (White, J., dissenting) (“Because districting 
inevitably is the expression of interest group politics, 
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and because ‘the power to influence the political pro-
cess is not limited to winning elections,’ the question 
in gerrymandering cases is ‘whether a particular group 
has been unconstitutionally denied its chance to effec-
tively influence the political process.’” (citations omit-
ted)); Gaffney v. Cummings, 412 U.S. 735, 753 (1973) 
(“Politics and political considerations are inseparable 
from districting and apportionment. . . . The reality is 
that districting inevitably has and is intended to have 
substantial political consequences.”); cf. Harris v. Ariz. 
Indep. Redistricting Comm’n, 136 S. Ct. 1301, 1310 
(2016) (assuming but nevertheless reserving the ques-
tion whether partisanship is an “illegitimate redis-
tricting factor”). 

 In light of this authority, lower courts may be pre-
cluded from implementing a per se bar on partisan con-
siderations in districting. That said, the Supreme 
Court may have been more willing to tolerate partisan-
ship in weighing the merits of equal protection claims 
because, as Justice Kennedy observed, “[n]o substan-
tive definition of fairness in districting seems to com-
mand general assent,” Vieth, 541 U.S. at 307 (Kennedy, 
J., concurring in the judgment). The Court has never 
held that discernible political groups are entitled to pro-
portional representation under the Fourteenth Amend-
ment. Conversely, the First Amendment right is a 
sacrosanct individual right, and the Court has recog-
nized that targeting on the basis of political viewpoint 
or affiliation outside the redistricting context pre-
sumptively violates the First Amendment. See id. at 
294 (plurality opinion) (“[A] First Amendment claim, if 
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it were sustained, would render unlawful all consider-
ation of political affiliation in districting, just as it ren-
ders unlawful all consideration of political affiliation 
in hiring for non-policy-level government jobs.” (citing 
Elrod v. Burns, 427 U.S. 347 (1976))). To date, the First 
Amendment framework in the redistricting context is 
nothing more (or less) than a “legal theory put forward 
by a Justice of th[e] Court and uncontradicted by the 
majority in any . . . cases,” Shapiro v. McManus, 136 
S. Ct. 450, 456 (2015). Unless and until a majority of 
Justices squarely confront the propriety of partisan-
ship in reviewing a redistricting claim brought on First 
Amendment grounds, it may be possible for lower 
courts to implement a per se rule in this narrow con-
text. Cf. Vieth, 541 U.S. at 294 (plurality opinion) (“It is 
elementary that scrutiny levels are claim specific. An 
action that triggers a heightened level of scrutiny for 
one claim may receive a very different level of scrutiny 
for a different claim because the underlying rights, and 
consequently constitutional harms, are not compara-
ble. To say that suppression of political speech . . . trig-
gers strict scrutiny is not to say that failure to give 
political groups equal representation . . . triggers strict 
scrutiny.”). 

 This discussion is not strictly academic. To accept 
that political manipulation is part and parcel of redis-
tricting is to create an insuperable line-drawing prob-
lem: how much politicking is too much, and how do we 
know? From Bandemer to the present day, the Su-
preme Court has been unable to answer that question 
with anything resembling the degree of clarity lower 
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courts require in order to fairly adjudicate political ger-
rymandering claims. But if courts were to accept the 
premise that state authorities may no more use voter 
history and affiliation for mapmaking than they may 
use such data for hiring, firing, and contracting deci-
sions, then courts would have, if nothing else, at least 
a plausible foundation on which to attempt to con-
struct a standard. 

 Ultimately, I need not resolve this matter. Even 
were the Court to adopt a per se rule forbidding parti-
san manipulation in districting, I would nevertheless 
conclude that it is infeasible to ascertain the point at 
which voter manipulation produces a cognizable injury 
the likes of which courts are equipped to redress. If 
there is no provable burden, then there can be no judi-
cial relief. See id. at 292 (“The issue . . . is not whether 
severe partisan gerrymanders violate the Constitu-
tion, but whether it is for the courts to say when a vio-
lation has occurred, and to design a remedy.”). 

 
II. Burden 

 Defendants in this case devoted much of their 
briefing—and a substantial portion of their oral argu-
ment—to pressing their contention that nothing about 
the GRAC’s 2011 map chills voters’ First Amendment 
rights: voters remain free to affiliate with the party of 
their choice, to vote, to run for office if they wish, and 
to participate in vibrant political debate wherever they 
find themselves. Candidly, I made a similar observa-
tion in dismissing Plaintiffs’ original Complaint, see 
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Benisek v. Mack, 11 F. Supp. 3d 516, 526 (D. Md. 2014), 
aff ’d, 584 F. App’x. 140 (4th Cir. 2014) (per curiam), 
rev’d and remanded sub nom. Shapiro, 136 S. Ct. 450. 
Since that time, Plaintiffs’ theory of the case has 
evolved, and they now contend that the burden they 
(along with other Maryland voters) have suffered is not 
a direct restraint on their political activity but rather 
an indirect sanction for engaging in First Amendment-
protected conduct. According to Plaintiffs, by consult-
ing data on voting history and party affiliation and by 
strategically deploying that data in its mapmaking, 
the GRAC “diluted the votes of the minority party sig-
nificantly enough that the dilution has inflicted a pal-
pable and concrete adverse effect” (ECF No. 85 at 3) 
through the cracking of the 6th Congressional District. 

 For purposes of this discussion, I accept that the 
burden Plaintiffs allege they have suffered is an indi-
rect burden and that, accordingly, much of Defendants’ 
argument misses the mark. Likewise, much of the dis-
cussion in prior cases in which district courts have ap-
plied First Amendment principles in resolving political 
gerrymandering claims is only marginally relevant to 
the Court’s analysis here: while plaintiffs in those 
prior cases have occasionally pleaded an indirect bur-
den, presiding courts have generally focused on the ab-
sence of a direct restraint. But see Radogno v. Ill. State 
Bd. of Elections, No. 1:11-cv-04884, 2011 WL 5025251, 
at *7 (N.D. Ill. Oct. 21, 2011) (“It may very well be that 
Plaintiffs’ ability to successfully elect their preferred 
candidate is burdened by the redistricting plan, but 
that has nothing to do with their First Amendment 
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rights.”); Kidd v. Cox, No. 1:06-CV-0997-BBM, 2006 WL 
1341302, at *19 (N.D. Ga. May 16, 2006) (“What Plain-
tiffs demand is the right to have their views repre-
sented in state government by the representative of 
their choice. We decline to recognize such a right under 
the First Amendment.”). 

 Nevertheless, even assuming that vote dilution (as 
Plaintiffs conceive of it) may amount to a constitu-
tional harm,4 I conclude that it is not a harm courts are 

 
 4 This, however, remains an open question: while malappor-
tionment plainly harms the rights of those particular voters who 
are packed into overcrowded districts and whose votes are 
thereby literally diluted, it is less obvious that voters suffer indi-
vidual harm simply because they are redistricted in such a way 
that their party of choice is less likely to prevail in congressional 
elections. Indeed, as Plaintiffs here seem to recognize, and as the 
majority acknowledges, supra at 17, “citizens have no constitu-
tional right to reside in a district in which a majority of the popu-
lation shares their political views and is likely to elect their 
preferred candidate.” See also Badham v. March Fong Eu, 694 
F. Supp. 664, 675 (N.D. Cal. 1988) (“The First Amendment guar-
antees the right to participate in the political process; it does not 
guarantee political success.”), aff ’d mem., 488 U.S. 1024 (1989). 
For this reason, I would hesitate to draw a parallel to the one-
person-one-vote line of cases, as the majority has done. 
 Even if vote dilution, as described by Plaintiffs, does amount 
to a constitutional harm, I greatly doubt that such a harm is of 
the same order as the harm citizens suffer in the context of polit-
ical patronage, the doctrinal comparator on which Plaintiffs 
largely rely. See Samuel Issacharoff & Pamela S. Karlan, Where 
to Draw the Line?: Judicial Review of Political Gerrymanders, 153 
U. Pa. L. Rev. 541, 563 (2004) (“[T]he burden that the plaintiffs in 
the patronage cases experienced fell on them outside the political 
process: they lost jobs as public defenders or road workers or were 
denied contracts to haul trash or tow cars. . . . By contrast, in a polit-
ical gerrymandering case, the question whether ‘an apportionment  
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currently equipped to redress: I can ascertain no re- 
liable, administrable standard, and Plaintiffs have 
proposed none, for distinguishing electoral outcomes 
achieved through political gerrymandering from elec-
toral outcomes determined by the natural ebb and flow 
of politics. Short of exposing voters and their private 
voting decisions to involuntary interrogative discov-
ery—an obviously impractical and fundamentally un-
democratic undertaking—it is simply not feasible to 
reverse-engineer elections so as to determine whether 
the State’s dilutive efforts imposed a “real and concrete 
adverse impact on supporters of the disfavored politi-
cal party” (ECF No. 68 at 8). 

 The problem lies in the nature of political affilia-
tion itself. Unlike race, one’s status as a Republican or 
a Democrat is not, as Justice Scalia put it, an “immu-
table characteristic, but may shift from one election to 
the next; and even within a given election, not all vot-
ers follow the party line.” Vieth, 541 U.S. at 287 (plu-
rality opinion). Justice O’Connor made a similar point 
in Bandemer, writing that “while membership in a ra-
cial group is an immutable characteristic, voters can— 
and often do—move from one party to the other or sup-
port candidates from both parties. Consequently, the 
difficulty of measuring voting strength is heightened 
in the case of a major political party.” 478 U.S. at 156 
(O’Connor, J., concurring in the judgment). Maryland’s 
6th Congressional District is illustrative: while in 2012 

 
has the purpose and effect of burdening a group of voters’ repre-
sentational rights’ requires deciding what voters’ ‘representa-
tional rights’ are.” (footnote omitted)). 
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the Democratic challenger, John Delaney, defeated 
Roscoe Bartlett, the incumbent Republican, by an al-
most twenty-one percent margin of victory, just two 
years later Delaney beat Republican challenger Dan 
Bongino by a mere 1.5%.5 Thus, while the majority sen-
sibly contends that the State may not “intentionally 
drown out the voices of certain voters by reason of their 
views,” supra at 598, the problem with Plaintiffs’ the-
ory (and, more broadly, with all political gerrymander-
ing claims, whether brought on First Amendment or 
equal protection grounds) is that courts are not 
equipped to distinguish those circumstances in which 
the State has drowned out particular voices from those 
circumstances in which the chorus has voluntarily 
changed its tune. 

 Because of the inherent mutability of political af-
filiation, the Court cannot simply compare the results 
of an election conducted pursuant to Map X with those 
of a subsequent election conducted pursuant to Map Y 
and blame any shift in power on redistricting: each 
election cycle is unique, and voter behavior is as unpre-
dictable as the broader societal circumstances that 
may make one candidate, or one party, more appealing 
than the other to particular voters and communities. 
For that matter, treating a prior map as a baseline for 
measuring the constitutionality of a subsequent map 

 
 5 These statistics are publicly available at http://elections. 
state.md.us, and may be considered at the Rule 12(b)(6) stage. See 
Hall v. Virginia, 385 F.3d 421, 424 n.3 (4th Cir. 2004) (explaining 
that, where voter statistics are publicly available at state legisla-
tive website, courts may take judicial notice of this information on 
motion to dismiss). 
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assumes that the prior map was itself free of imper-
missible manipulation—yet we know, as a practical 
matter, that gerrymandering is widespread in our po-
litical system and as old as the Republic. See Kasper, 
supra, at 411; cf. LULAC, 548 U.S. at 446 (Kennedy, J.) 
(“There is no reason . . . why the old district has any 
special claim to fairness.”).6 

 Plaintiffs hasten to reassure the Court that, what-
ever the boundaries or implications of their proposed 
standard in other, future cases, in this case the answer 
could not be clearer: through savvy political engineer-
ing, the State cracked a congressional district and 
wrested a seat from long-held Republican control. I am 
compelled to wonder how Plaintiffs might seek to prove 
that claim: Plaintiffs, after all, are just nine committed 
or occasional Republican voters residing in two dis-
tricts comprising many hundreds of thousands of resi-
dents. Plaintiffs could take the stand and testify about 
their personal voting histories, and they could perhaps 

 
 6 The majority acknowledges, supra at 598, that a prior map 
“may well have been drawn for partisan reasons, and the State 
can redraw its boundaries for any number of reasons” so long as 
those reasons do not include partisan retaliation. But my point 
here goes, once again, to the question of burden: if Map X was 
badly gerrymandered to advance Republican interests, and Map 
Y is thereafter designed to promote Democratic interests, I am not 
certain that Republican voters who may have been indirectly im-
pacted by the redistricting initiative have suffered a burden for 
which the Constitution affords redress. Put differently, if political 
gerrymandering is as universal and longstanding a problem as 
Plaintiffs and amici suggest, then it may be unhelpful to treat any 
one particular map, which may have the effect of correcting for or 
offsetting a prior gerrymander, as imposing a particularized bur-
den on a discrete partisan subset of the voting population. 
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invite their friends and associates to do so as well. But 
such testimony would shed no meaningful light on the 
circumstances surrounding the 2012 and 2014 con-
gressional elections. Nor, for the reasons I have already 
set forth, would statistical sampling, voter registration 
history, or any other known data set provide reliable 
evidence from which the Court could ascertain whether 
in fact the alleged gerrymander was outcome determi-
native. 

 Even were I to presume on the unusual facts of 
this case—the broken-winged pterodactyl and so 
forth—that the gerrymander was outcome determina-
tive, such a presumption would bring me no closer to a 
reliable framework that I, and other judges, might em-
ploy in future cases involving subtler partisan engi-
neering. At bottom, Plaintiffs’ purported standard is a 
variation on Justice Stewart’s much-maligned adage, 
“I know it when I see it,” Jacobellis v. Ohio, 378 U.S. 
184, 197 (1964) (Stewart, J., concurring). Ad hoc deci-
sion making and judicial stargazing cannot take the 
place of “clear, manageable, and politically neutral 
standards for measuring the particular burden a given 
partisan classification imposes on representational 
rights,” as “[a]bsent sure guidance, the results from 
one gerrymandering case to the next would likely be 
disparate and inconsistent,” Vieth, 541 U.S. at 307–08 
(Kennedy, J., concurring in the judgment); see also id. 
at 291 (plurality opinion) (explaining that a reliable 
criterion is “necessary to enable the state legislatures 
to discern the limits of their districting discretion, to 
meaningfully constrain the discretion of the courts, 
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and to win public acceptance for the courts’ intrusion 
into a process that is the very foundation of democratic 
decisionmaking”). 

 
III. Conclusion 

 There may yet come a day when federal courts, 
finally armed with a reliable standard, are equipped 
to adjudicate political gerrymandering claims.7 Or per-
haps political gerrymandering (at least in extreme 
cases) will be corrected by the voters themselves, who 
after all bear the ultimate power—if they unite—to 
bring about political change. See Bandemer, 478 U.S. 
at 144 (Burger, C.J., concurring in the judgment) (“In 
my view, the Framers of the Constitution . . . placed re-
sponsibility for correction of such flaws in the people, 

 
 7 In the absence of a reliable standard, the Supreme Court 
may nevertheless intervene—or, more likely, direct lower-court in-
tervention—should a truly exorbitant fact pattern emerge. At oral 
argument in a case heard the same day as this matter, Parrott v. 
Lamone, Civ. No. GLR-15-1849, plaintiffs’ counsel hypothesized 
that highly sophisticated demographic software might make it 
possible for blatantly partisan redistricting commissions to draw 
district lines between apartment units or rooms in a single-family 
home. The hypothetical is absurd, but the notion that sophisti-
cated mapmakers could draw lines around favored (and disfa-
vored) communities or even streets is not inconceivable. At some 
point, mapmaking that makes a mockery out of representative de-
mocracy may necessitate inelegant judicial intervention, and the 
Supreme Court may require lower courts to stand guard at the 
outer perimeter of rationality. See Cox v. Larios, 542 U.S. 947, 950 
(2004) (Stevens, J., concurring) (“‘[T]he unavailability of judicially 
manageable standards’ cannot justify a refusal ‘to condemn even 
the most blatant violations of a state legislature’s fundamental 
duty to govern impartially.’” (citation omitted)). 



225a 

 

relying on them to influence their elected representa-
tives.”). In any event, I am not persuaded that Plain-
tiffs here have discovered a viable solution. And even 
having accepted several of Plaintiffs’ unproven prem-
ises for purposes of my analysis on this Rule 12(b)(6) 
motion (i.e., that the First Amendment is the relevant 
constitutional provision, that vote dilution as Plaintiffs 
characterize it might amount to a constitutional harm, 
and that the GRAC acted with the purpose and effect 
of targeting Republican voters), I have been unable—
like a majority of Justices and every lower court to take 
up the question since Vieth—to devise a standard on 
which courts might reasonably rely. Consequently, I 
must part company with my esteemed colleagues on 
the panel. I would dismiss Plaintiffs’ Second Amended 
Complaint with prejudice. 
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