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QUESTION PRESENTED

Three times in recent years, this Court has recog-
nized that schemes compelling public-sector employ-
ees to associate with labor unions impose a “signifi-
cant impingement” on those employees’ First Amend-
ment rights. Knox v. Service Employees, 567 U. S. 298,
310-11 (2012); Harris v. Quinn, 134 S. Ct. 2618, 2639
(2014); Janus v. AFSCME, 138 S. Ct. 2448, 2483
(2018). The most recent of those decisions, Janus,
likewise recognized that a state’s appointment of a la-
bor union to speak for its employees as their exclusive
representative was “itself a significant impingement
on associational freedoms that would not be tolerated
in other contexts.” 138 S. Ct. at 2478. The lower
courts, however, have refused to subject exclusive rep-
resentation schemes to any degree of constitutional
scrutiny, on the mistaken view that this Court ap-
proved such arrangements in Minnesota State Board
for Community Colleges v. Knight, 465 U.S. 271
(1984). The question presented is therefore:

Whether it violates the First Amendment to appoint
a labor union to represent and speak for public-sector
employees who have declined to join the union.



i

PARTIES TO THE PROCEEDING
AND RULE 29.6 STATEMENT

Petitioner Kathleen Uradnik was Plaintiff-Appel-
lant in the court below.

Respondents, who were Defendants—Appellees in
the court below, are the Inter Faculty Organization,
St. Cloud State University, and the Board of Trustees
of the Minnesota State Colleges and Universities.

Because the Petitioner is not a corporation, a corpo-
rate disclosure statement is not required under Su-
preme Court Rule 29.6.
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PETITION FOR WRIT OF CERTIORARI

As a condition of her employment as a public uni-
versity professor, Petitioner Kathleen Uradnik is
compelled by Minnesota law to accept a labor union
as her “exclusive representative” to speak (as the stat-
ute puts it) “on behalf” of her on what this Court has
recognized to be “matters of substantial public con-
cern.” Janus v. Am. Fed’n of State, Cty., & Mun. Em-
ployees, Council 31,138 S. Ct. 2448, 2460 (2018). That
state-law requirement 1s, as this Court observed in
Janus, “a significant impingement on associational
freedoms that would not be tolerated in other con-
texts.” Id. at 2478. Yet the courts below, and others to
consider the issue, have refused to subject such ar-
rangements to any degree of constitutional scrutiny,
on the mistaken view that this Court’s decision in
Minnesota State Board for Community Colleges v.
Knight, 465 U.S. 271 (1984), held that they involve no
impingement of First Amendment rights at all.

The result of those decisions is to broadly sanction
compelled representation of unwilling public employ-
ees and subsidy recipients like home healthcare work-
ers, irrespective of their speech and associational in-
terests. In this instance, Minnesota law recognizes a
labor union as representing and speaking on behalf of
Dr. Uradnik, despite that she vehemently opposes its
positions and advocacy on issues ranging from fiscal
policy to university governance. Yet the union, per
Minnesota law, regularly speaks for her on these is-
sues in collective bargaining sessions, through “meet
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and confer” sessions on matters of academic and uni-
versity policy, in grievance proceedings, and else-
where.

That result cannot be squared with this Court’s
First Amendment jurisprudence. The “freedom of
speech ‘includes both the right to speak freely and the
right to refrain from speaking at all.” Janus, 138 S.
Ct. at 2465 (quoting Wooley v. Maynard, 430 U.S. 705,
714 (1977)). “The right to eschew association for ex-
pressive purposes is likewise protected.” Id. (citing
authorities). Janus considered it beyond debate that
the First Amendment bars a state from “requir[ing]
all residents to sign a document expressing support
for a particular set of positions on controversial public
1ssues—say, the platform of one of the major political
parties.” Id. at 2464. But that is what Minnesota re-
quires of public university faculty by assigning them
a representative to take positions on a host of contro-
versial public issues on their behalf. And, vague ref-
erences to “labor peace” aside, no one has ever ex-
plained how compelling public employees to accept
unwanted representation furthers any compelling or
legitimate state interest.

Like with public-sector agency fees prior to Janus,
public-sector compelled representation has been as-
sumed to be constitutional by reference to private-sec-
tor practices, “under a deferential standard that finds
no support in [the Court’s] free speech cases.” Id. at
2480. It is a striking anomaly that, following Janus,
public workers may not be compelled to subsidize a
union’s speech but may still be forced to accept that
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speech, made on their behalf by a state-appointed rep-
resentative, as their own.

That anomaly requires correction by this Court.
Even after Janus specifically identified compelled-
representation regimes as an “impingement” of First
Amendment rights, the lower courts have misread
Knight as holding to the contrary. But Knight consid-
ered no compelled-speech or -association challenge to
public-sector exclusive representation, only the claim
that public workers had a right to be heard by the
state in certain “meet and confer” sessions with union
representatives. This Court alone has the power to
correct that mistaken understanding of Knight and
give “a First Amendment issue of this importance” the
consideration it deserves. Harris v. Quinn, 134 S. Ct.
2618, 2632, 2639 (2014).

OPINIONS BELOW

The Eighth Circuit’s judgment affirming the district
court 1s reproduced in the Appendix (Pet.App.1), as
are the district court’s opinion (Pet.App.3) and judg-
ment (Pet.App.14).

JURISDICTION

The Eighth Circuit entered judgment on December
3, 2018. Pet.App.1. This Court has jurisdiction under
28 U.S.C. § 1254(1).

STATUTES INVOLVED

The relevant statutory provisions are reproduced in
the Appendix (Pet.App.38), as are relevant provisions
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of the Respondents’ collective bargaining agreement
(Pet.App.71).

STATEMENT OF THE CASE

A. Minnesota Compels Public Employees
To Accept an “Exclusive Representative”
that Speaks “On Behalf” of Them

The State of Minnesota empowers public employers
to require their employees, as a condition of employ-
ment, to accept an “exclusive representative”’ that
speaks “on behalf” of them. Minn. Stat. § 179A.03,
subd. 8.

Minnesota law allows a union to become “the exclu-
sive representative of all employees in [a bargaining]
unit” by a majority vote of employees or by submitting
proof that a majority of employees wish to be repre-
sented by the union. Minn. Stat. § 179A.12 subd. 2-3,
10. Upon certification as the exclusive representative,
the union continues in that role indefinitely, unless
and until decertified or replaced. Minn. Stat.
§ 179A.12 subd. 1.

Once certified, the union has the exclusive right “to
meet and negotiate with the employer on behalf of all
employees in the appropriate unit.” Minn. Stat.
§ 179A.03, subd. 8; see also Minn. Stat. § 179A.06,
subd. 5 (providing that “[p]Jublic employees, through
their certified exclusive representative, have the right
and obligation to meet and negotiate in good faith
with their employer regarding grievance procedures



and the terms and conditions of employment”). Min-
nesota public employers, in turn, are required “to
meet and negotiate in good faith with the exclusive
representative of its employees” over the “terms and
conditions of employment.” Minn. Stat. §§ 179A.13,
subd. 2(5), 179A.14, subd. 1.

Mandatory topics of negotiation include “the hours
of employment, the compensation therefor including
fringe benefits except retirement contributions or
benefits other than employer payment of, or contribu-
tions to, premiums for group insurance coverage of re-
tired employees or severance pay, and the employer’s
personnel policies affecting the working conditions of
the employees.” Minn. Stat. § 179A.03, subd. 19.

In addition, for “professional employees” like teach-
ers and professors, a public employer must also regu-
larly negotiate with the union (or its representatives)
in “meet and confer” sessions over “matters that are
not terms and conditions of employment.” Minn. Stat.
§ 179A.08.

B. The Board Recognizes the Union To
Speak “On Behalf” of the Petitioner

The Petitioner, Dr. Kathleen Uradnik, is a professor
of political science at St. Cloud State University, a
public university that is part of the Minnesota State
Colleges and Universities. Pet.App.3.

Pursuant to Minnesota law, the Board of Trustees
of the Minnesota State Colleges and Universities (the
“Board”) has recognized the Inter Faculty Organiza-
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tion (the “Union”) as “the exclusive bargaining repre-
sentative” for “all faculty members.” Pet.App.71.
Their collective bargaining agreement provides, in a
section titled “Exclusive Right,” that “[t|he Employer
will not meet and negotiate relative to those terms
and conditions of employment subject to negotiations
with any employee groups or organizations composed
of employees covered by this Agreement except
through the [Union].” Pet.App.73—74.

Dr. Uradnik disagrees with the Union’s positions
and advocacy on many issues, including issues related
to terms and conditions of employment and to govern-
ance of the University, and for that reason has re-
fused to join it as a member. See Pet.App.34—36.
Nonetheless, because she is employed on the faculty
of St. Cloud State University, Minnesota law recog-
nizes the Union as her “representative” that speaks
“on behalf” of her. Pet.App.73; Minn. Stat. § 179A.03,
subd. 8.

In that capacity, the Union speaks out on a variety
of subjects. The agreement reflects the Union’s and
the Board’s negotiations on the terms and conditions
of employment of the University’s faculty, including
tenure, promotions, wages, benefits, grievances, the
school year, workload, coaching assignments, office
hours, severance, retirement, leaves of absence, pro-
fessional development and evaluation, and so on. See
Pet.App.71 et seq.

The agreement also designates the Union as the
representative to exercise the rights of faculty mem-
bers to “meet and confer” about “all matters” that are



not terms and conditions of employment. Minn. Stat.
§ 179A.08; Pet.App.85—-86. Among other things, this
right includes an exclusive right to “confer on the need
for faculty to serve on System-level committees, after
which the [Union] shall appoint the faculty.”
Pet.App.86. Additionally, the agreement affords local
affiliates of the Union authority to establish commit-
tees to meet and confer with university officials.
Pet.App.86-88. To that end, the Union and the Uni-
versity have established an extensive set of search,
service, and governance committees, which in turn
participate in setting academic policy at the Univer-
sity. See Pet.App.23—24.

The Union is also involved in setting policy through
its role in the grievance process, as specified in the
agreement. The exclusive representative has the
right to participate in every stage of grievance pro-
ceedings and thereby represent the view of faculty “as
to the interpretation or application of any term or
terms” of the agreement. Pet.App.105. Moreover, alt-
hough a faculty member raising a grievance may de-
cline to be represented by the Union with respect to a
grievance, only the Union has the right to commence
and escalate a grievance proceeding. Pet.App.107-10.
Indeed, the Union has declined to file a grievance on
behalf of Dr. Uradnik. Pet.App.36

C. Proceedings Below

On July 6, 2018, Dr. Uradnik filed a complaint chal-
lenging the compelled-representation regime main-
tained by the Respondents, alleging that it violates
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her rights under the First and Fourteenth Amend-
ments to be free from compelled speech and compelled
association. Pet.App.16. She then moved for a prelim-
inary injunction.

While that motion was pending, the Eighth Circuit
decided Bierman v. Dayton, a challenge by homecare
providers to Minnesota’s extension of its labor rela-
tions statute to in-home workers subsidized by the
state’s Medicaid program. 900 F.3d 570 (8th Cir.
2018). The appeals court rejected the providers’ claim
challenging the state’s recognition of an exclusive rep-
resentative as violating their associational rights. It
held that, under this Court’s decision in Minnesota
State Board for Community Colleges v. Knight, 465
U.S. 271 (1984), a government’s “recognizing an ex-
clusive negotiating representative” for public workers
does “not impinge on the right of association.” 900
F.3d at 574.

The district court in this case then denied Dr.
Uradnik’s request for an injunction. She had no like-
lihood of success on the merits, it determined, because
“Knight and Bierman foreclose her claims.”
Pet.App.11. In the alternative, it held that Minne-
sota’s exclusive-representation regime satisfied ex-
acting scrutiny because it is “is likely the least restric-
tive means possible for employees who are members
to still enjoy the benefits of union representation.”
Pet.App.10. Accordingly, the district court entered
judgment in the Respondents’ favor. Pet.App.14.

Dr. Uradnik appealed. Faced with recent Eighth
Circuit precedent upholding Minnesota’s exclusive-
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representation regime, as well as a subsequent order
in that case denying en banc review, Dr. Uradnik con-
ceded that her claims were controlled by Bierman and
moved the appeals court for summary affirmance, so
that she could obtain prompt relief from a court that
could decide the issue. The Respondents did not op-
pose the motion. The Eighth Circuit summarily af-
firmed the district court on December 3, 2018.
Pet.App.1.

REASONS FOR GRANTING THE PETITION

The petition presents a question of profound im-
portance that has never received careful considera-
tion by this Court. The appointment of an exclusive
representative to speak on behalf of public employees
is an obvious impingement on their First Amendment
rights, as the Court recognized in Janus. Yet the
lower courts understand the Court to have held, in
Knight, that such regimes implicate no First Amend-
ment interests at all. Knight, however, had no occa-
sion to pass on that issue, because it was not raised or
argued. As a result, public workers whom Janus rec-
ognized to have the right to be free from subsidizing a
labor union’s speech may nonetheless be compelled to
enter an expressive association with a union and to
suffer it to speak for them, no matter their disagree-
ment with the words it puts in their mouths. That is,
if anything, a more severe impingement of First
Amendment injury than that disapproved in Janus,
and it is unjustified by any state interest, let alone the
compelling one required by strict or exacting scrutiny.
The Court should give this important issue the full
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and fair consideration that it deserves. And this case,
which challenges a typical exclusive-representation
regime and presents the constitutional issue
squarely, is the ideal vehicle to do so.

I. The Lower Courts Have Misread Knight
To Exempt State-Compelled Union
Representation from Constitutional
Scrutiny

The court below, like others, viewed this Court’s de-
cision in Knight as controlling on the question of
whether public-sector exclusive-representation re-
gimes pass First Amendment muster. Knight, how-
ever, gave zero consideration to the issue.

Knight was, to be sure, a challenge to provisions of
the same statute at issue here, Minnesota’s Public
Employment Labor Relations Act. The plaintiffs, col-
lege instructors, raised three claims, the first two of
which were subject to summary affirmance by this
Court. See Knight v. Minnesota Community College
Faculty Ass’n, 460 U.S. 1048 (1983). The first was that
the state, by appointing a union as exclusive repre-
sentative, “impermissibly delegated its sovereign
power” in contravention of decisions like A.L.A.
Schechter Poultry Corp. v. United States, 295 U.S. 495
(1935), and Carter v. Carter Coal Co., 298 U.S. 238
(1936). Knight v. Minnesota Community College Fac-
ulty Ass’n, 571 F. Supp. 1, 3—4 (D. Minn. 1982). And
the second was “that compulsory fair share fees...re-
sult in forced association with a political party,” a
claim that the district court held was controlled by
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this Court’s decision upholding agency-fee arrange-
ments in Abood v. Detroit Board of Education, 431
U.S. 209 (1977). The district court rejected both of
those claims, 571 F. Supp. at 5, 7, and (as noted) this
Court summarily affirmed. See Knight, 465 U.S. at
278-79 (discussing lower court decision and summary
affirmance).

The third claim, which this Court heard on the mer-
its, involved the statute’s “meet and confer” process in
which public employers exchange views with an ex-
clusive representative “on policy questions relating to
employment but outside the scope of mandatory bar-
gaining.” Id. at 273. The district court had held that
the limitation restricting participation in “meet and
confer” sessions to representatives selected by the un-
ion violated the plaintiffs’ First Amendment rights.
571 F. Supp. at 12. Accordingly, as this Court stated
in reviewing that decision: “The question presented in
this case is whether this restriction on participation
in the nonmandatory-subject exchange process vio-
lates the constitutional rights of professional employ-
ees within the bargaining unit who are not members
of the exclusive representative and who may disagree
with its views.” 465 U.S. at 273. In answering that
question, the Court held, first, that the First Amend-
ment confers “no constitutional right to force the gov-
ernment to listen to [the instructors’] views” and, sec-
ond, that “Minnesota’s restriction of participation in
‘meet and confer’ sessions to the faculty’s exclusive
representative” did not infringe “[the instructors’]
speech and associational rights.” Id. at 283, 288. The
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majority decision does not discuss or even cite com-
pelled-speech or compelled-association precedents
other than Abood.

That’s because neither issue was raised. The in-
structors’ principal brief recognized that the “consti-
tutionality of exclusive representation” was unde-
cided, but expressly “pretermit[ed]” any discussion of
it. Brief for Appellees, Minnesota State Board for
Community Colleges v. Knight, No. 82-898 (filed Aug.
16, 1983), at 46-47, available at 1983 U.S. S. Ct.
Briefs LEXIS 130. A separate brief filed by the in-
structors did challenge exclusive representation, but
only on nondelegation grounds, without so much as
mentioning the First Amendment. Brief for Appel-
lees, Minnesota Community College Faculty Ass’n v.
Knight, No. 82-977 (filed Aug. 16, 1983), available at
1983 U.S. S. Ct. Briefs LEXIS 126. No First Amend-
ment challenge to compelled representation having
been raised, the Court had no reason to consider the
matter.

Nonetheless, the lower courts have come to regard
Knight as controlling on that point. The court below,
for example, held in Bierman that a “State has ‘in no
way impinged” on associational rights “by recogniz-
ing an exclusive negotiating representative,” 900 F.3d
at 574, quoting language from Knight that actually
addressed “Minnesota’s restriction of participation in
‘meet and confer’ sessions to the faculty’s exclusive
representative.” 465 U.S. at 288 (emphasis added).
The First Circuit committed the same error, conflat-
ing Knight's language upholding that restriction on
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participation with approval of compelled representa-
tion. D’Agostino v. Baker, 812 F.3d 240, 243 (1st Cir.
2016). So too the Seventh Circuit, relying on the same
language as the court below. Hill v. SEIU, 850 F.3d
861, 864 (7th Cir. 2017). See also Jarvis v. Cuomo, 660
F. App’x 72, 74 (2d Cir. 2016) (same); Mentele v.
Inslee, No. C15-5134-RBL, 2016 U.S. Dist. LEXIS
69429, *8 (W.D. Wash. May 26, 2016); Reisman v. As-
soc. Faculties of the Univ. of Maine, No. 18-cv-307 (D.
Me. Dec. 3, 2018). Thus, the lower courts regard them-
selves as bound by what is, at most, off-hand dicta on
an issue the Court had no occasion to consider.

As aresult, the lower courts have declined to subject
exclusive-representation regimes to any degree of
constitutional scrutiny, taking off the table a pro-
foundly important question that has never received
any deliberate consideration by this Court. Unless
and until this Court clarifies the scope of its holding
in Knight, the constitutionality of exclusive represen-
tation will never receive meaningful review.

II. State-Compelled Union Representation
Cannot Be Reconciled with This Court’s
First Amendment Jurisprudence

Review of that issue is warranted because subject-
ing public workers to state-compelled union represen-
tation is at odds with ordinary First Amendment doc-
trine. Indeed, the Court recently recognized as much
when it observed, correctly, that such schemes consti-
tute “a significant impingement on associational free-
doms that would not be tolerated in other contexts.”
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Janus, 138 S. Ct. at 2478. And if Janus stands for an-
ything, it is that there is no labor-relations exception
to the First Amendment.

When state law appoints a union to represent un-
willing public workers, it compels their speech. The
Minnesota statute here recognizes the Union as the
Petitioner’s “representative” and expressly provides
that, in that role, the Union speaks “on behalf of all
employees,” including those like the Petitioner who
have declined to join the Union and object to its
speech. Minn. Stat. §§ 179A.12, subd. 10, 179A.03,
subd. 8. That speech by the Union is, as the statute
itself recognizes, regarded as the speech of the em-
ployees themselves: “Public employees, through their
certified exclusive representative, have the right and
obligation to meet and negotiate in good faith with
their employer regarding grievance procedures and
the terms and conditions of employment.” Minn. Stat.
§ 179A.06, subd. 5. So, when the Union speaks, it is
speaking for the Petitioner, putting words in her
mouth. See Janus, 138 S. Ct. at 2474 (“[W]hen a union
negotiates with the employer or represents employees
in disciplinary proceedings, the union speaks for the
employees....”). And, after Janus, there can be no dis-
pute that this speech concerns “matters of substantial
public concern,” id. at 2460, including public-sector
wages and benefits and the governance of public in-
stitutions.

The state’s compulsion of the Petitioner’s speech on
these issues is, to say the least, an impingement of her
First Amendment right to be free from compelled
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speech. “Forcing free and independent individuals to
endorse ideas they find objectionable is always de-
meaning, and for this reason, one of [the Court’s]
landmark free speech cases said that a law command-
ing ‘involuntary affirmation’ of objected-to beliefs
would require ‘even more immediate and urgent
grounds’ than a law demanding silence.” Id. at 2464
(quoting West Virginia Board of Education v. Bar-
nette, 319 U.S. 624, 633 (1943)). For that reason, gov-
ernment-compelled speech is subject to strict scru-
tiny. Riley v. Nat’'l Fed'n of the Blind, 487 U.S. 781,
800-01 (1988).

Likewise, compelled union representation impinges
on associational rights. An association “is protected
by the First Amendment’s expressive associational
right” if the parties come together to “engage in some
form of expression, whether it be public or private.”
Boy Scouts of America v. Dale, 530 U.S. 640, 648
(2000). That 1s, of course, the entire purpose of the
Union’s appointment as the Petitioner’s representa-
tive—to speak on behalf of her and other employees.
Compare United States v. United Foods, 533 U.S. 405,
411-12 (2001) (finding violation where the compelled
speech “itself, far from being ancillary, is the principal
object of the regulatory scheme”).

“Freedom of association...plainly presupposes a
freedom not to associate.” Roberts v. United States
Jaycees, 468 U.S. 609, 623 (1984); see also Pacific Gas
& Elec. Co. v. Public Util. Comm’n of Cal., 475 U.S. 1,
12 (1986) (plurality opinion) (“[F]orced associations
that burden protected speech are impermissible”).
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Compelled association is therefore subject, at a mini-
mum, to “exacting scrutiny” and so must at least
“serve a compelling state interest that cannot be
achieved through means significantly less restrictive
of associational freedoms.” Knox v. Serv. Employees
Int’l Union, Local 1000, 567 U.S. 298, 310 (2012).

Compelling public workers to submit to representa-
tion by a labor union fails either degree of scrutiny,
strict or exacting, because it is unsupported by any
compelling state interest. There is no interest in
avoiding “free-riders” at play, because there is no pos-
sible argument that the Petitioner and other non-
members are seeking to “enjoy[] the benefits of union
representation without shouldering the costs,” Janus,
138 S. Ct. at 2466. And while the Union has a duty of
fairness to all employees, that is no more than a non-
discrimination provision appropriately reflecting the
state’s own obligation, as the counterparty in bargain-
ing, not to discriminate on the basis of union member-
ship. See Steele v. Louisville & Nashuville R. Co., 323
U.S. 192, 202 (1944) (analogizing a private-sector un-
ion’s fair-representation duty to the duty “the Consti-
tution imposes upon a legislature to give equal protec-
tion to the interests of those for whom it legislates”);
Rumsfeld v. Forum for Academic and Institutional
Rights, Inc., 547 U.S. 47, 69 (2006) (recognizing that
government may not “impose penalties or withhold
benefits based on membership in a disfavored group”
where doing so “malkes] group membership less at-
tractive”). Indeed, the Board forbids the Union from
discriminating on the basis of Union membership in
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the same provision that bars it from discriminating
based on “race, creed, religion, color, national origin,”
etc. Pet.App.71.

As for any state interest in “labor peace,” it is nei-
ther compelling nor served in any tailored fashion by
forcing public employees to accept union representa-
tion. Janus assumed, without deciding, that a state
might have a compelling interest in avoiding “inter-
union rivalries” and “conflicting demands from differ-
ent unions” sufficient to overcome First Amendment
objections. 138 S. Ct. at 2466 (quoting Abood, 431 U.S.
at 220-21)). But, like the rest of Abood, this “labor
peace” concept was borrowed from another area of the
Court’s jurisprudence—concerning Congress’s Com-
merce Clause power to regulate economic affairs, e.g.,
N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1,
41-42 (1937)—and, without any consideration, given
a second life as a First Amendment doctrine. 431 U.S.
at 220-21. That the promotion of labor peace might
justify congressional regulation of economic affairs,
subject only to rational-basis review, says nothing
about whether labor-peace interests suffice to clear
the higher bar of First Amendment scrutiny. They do
not. The Court’s cases recognize that the First
Amendment does not permit government to “substi-
tute its judgment as to how best to speak for that of
speakers and listeners” or to “sacrifice speech for effi-
ciency.” Riley, 487 U.S. at 791, 795. Yet that 1s, in a
nutshell, the labor-peace rationale.

In any instance, labor peace provides no justifica-
tion for mandating union representation. Irrespective
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of exclusive-representation regimes, the First Amend-
ment affords public workers a near-absolute right to
speak out themselves on matters of public concern
and to join alternative labor organizations, just like
they may enter into any number of private associa-
tions free from government retaliation. See, e.g., Hef-
fernan v. City of Paterson, 136 S. Ct. 1412, 1416
(2016). Even when some other group has been recog-
nized as the exclusive representative, such organiza-
tions can still make demands on public employers,
spark rivalries, and even foster dissention within the
workforce—those potential ills are a consequence of
public workers’ well-recognized associational rights
and are not addressed in any way by exclusive-repre-
sentation requirements. In this respect, there is a fun-
damental disconnect between compelling unwilling
public workers to accept a labor union as their repre-
sentative and any claimed interest in labor peace.

At a minimum, any state interest in promoting la-
bor peace can readily be achieved through means sig-
nificantly less restrictive of speech and associational
freedoms than compelling public workers to submit to
union representation—namely, by declining to bar-
gain with rival unions. See Smith v. Arkansas State
Highway Employees, Local 1315, 441 U.S. 463, 465
(1979) (“[T)he First Amendment does not impose any
affirmative obligation on the government to lis-
ten....”); Tenn. Code. Ann. § 49-5-603 (providing that
“professional employees...have the right to refrain”
from “negotiat[ing] through representatives”).
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For all of these reasons, the Court’s review is re-
quired to cure the conflict between the lower courts’
misunderstanding of Knight as exempting exclusive-
representation regimes from constitutional scrutiny
and this Court’s First Amendment jurisprudence.

ITI. The Question Presented Is Important and
Frequently Recurring

The importance of the question whether state-com-
pelled union representation passes constitutional
muster cannot be gainsaid. In the wake of Janus, it is
a striking anomaly that public-sector workers, now
free from compelled subsidization of union advocacy
on “matters of substantial public concern,” 138 S. Ct.
at 2460, may still be compelled to accept that same
advocacy as their own and compelled to associate with
a union for the sole purpose of facilitating that advo-
cacy. A compelled-representation regime is literally “a
law commanding ‘involuntary affirmation’ of ob-
jected-to beliefs.” Id. at 2464 (quoting Barnette, 319
U.S. at 633). This intrusion on workers’ First Amend-
ment rights—and ultimately their rights of freedom
of thought and conscience—is greater than that at is-
sue in Janus and calls for review.

The question presented is also one that arises fre-
quently. No fewer than four of the courts of appeal
have addressed that issue over the past two years.
D’Agostino v. Baker, 812 F.3d 240 (1st Cir. 2016); Jar-
vis v. Cuomo, 660 F. App’x 72 (2d Cir. 2016); Hill v.
SEIU, 850 F.3d 861 (7th Cir. 2017); Bierman v. Day-
ton, 900 F.3d 570 (8th Cir. 2018). Each of those courts,
as discussed above, has punted on the fundamental
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constitutional question, believing it to be controlled
by Knight. Even so, additional challenges—many of
them brought following this Court’s decision in Ja-
nus—are pending in the district courts. Given the im-
portance of the issue to workers forced against their
will to accept union representation, the fact that this
Court has never squarely addressed the constitution-
ality of that practice, and the Court’s recognition in
Janus that such regimes do impinge First Amend-
ment rights, it is inevitable that there will be more
cases raising that same issue. Unless and until this
Court passes judgment on compelled union represen-
tation, workers, municipalities, states, and the lower
courts will continue to devote significant resources to
litigation that this Court can and should resolve in
one fell swoop.

IV. This Case Is the Ideal Vehicle To Clarify
Knight’s Reach and the First Amendment’s
Application in This Area

This case presents an ideal vehicle for the Court to
finally resolve an issue of overriding importance. It
squarely presents the issue of whether the First
Amendment permits a state to appoint and recognize
a labor union as the “exclusive representative” of pub-
lic workers who have declined to join the union and
object to its speech on their behalf. See Pet.App.27-28
(claim challenging just that). The courts below passed
on that precise issue. Pet.App.2, Pet.App.6-11. And it
1s dispositive of the merits of this appeal. There is no
issue regarding the Petitioner’s standing, mootness,
or any other justiciability concern.



21

Moreover, compared to other cases, this one in-
volves a more typical factual scenario. In particular,
the Petitioner is a state employee, and it is state em-
ployees who are by far the most numerous subjects of
unwanted union representation under state law. By
contrast, other recent challenges to exclusive-repre-
sentation regimes have involved subsidy recipients
like home healthcare workers, raising a host of issues
separate from the core one of whether states may com-
pel representation at all. Compare Harris v. Quinn,
134 S. Ct. 2618 (2014) (challenge to agency fees by
subsidy recipients), with Janus, 138 S. Ct. at 2461
(challenge to agency fees by state employee). Hearing
this case would permit the Court to address the ques-
tion presented in the most common factual context in
which it is likely to arise and thereby provide the
clearest possible guidance to the lower courts, avoid-
ing the confusion that may ensue from a decision
premised on idiosyncratic facts.
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CONCLUSION
The Court should grant the petition.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 18-3086

Kathleen Uradnik,
Plaintiff-Appellant
V.

Interfaculty Organization; St. Cloud State
University; Board of Trustees of the Minnesota State
Colleges and Universities

Defendants - Appellees

Appeal from U.S. District Court for the District of
Minnesota (0:18-cv-01895-PAM)

JUDGMENT

Before LOKEN, SHEPHERD and KELLY, Circuit
Judges

Kathleen Uradnik appeals the denial of her mo-
tion for preliminary injunction. Uradnik challenges
the constitutionality of an exclusive collective bar-
gaining representative in the public sector, asserting
that “the University and State of Minnesota [should]
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not appoint the Union to speak for her and not force
her into an expressive association with it.”

We review the district court’s denial of a prelimi-
nary injunction for an abuse of discretion. S.J.W. ex
rel. Wilson v. Lee’s Summit R-7 Sch. Dist., 696 F.3d
771, 776 (8th Cir. 2012). “Whether a preliminary in-
junction should issue involves consideration of (1) the
threat of irreparable harm to the movant; (2) the state
of balance between this harm and the injury that
granting the injunction will inflict on other parties lit-
1igant; (3) the probability that movant will succeed on
the merits; and (4) the public interest.” Id. (quoting
Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109,
113 (8th Cir. 1981)). The most significant of these fac-
tors in this case is the likelihood of success on the mer-
its, and on this factor we agree with the district court
that Uradnik cannot show a likelihood of success on
the merits of her compelled speech argument. See Ja-
nus v. Am Fed. of State, Cty., & Munic. Employees,
138 S. Ct. 2448, 2478 (2018); Harris v. Quinn, 134 S.
Ct. 2618, 2640 (2014);. The district court’s order deny-
ing the motion for a preliminary injunction is af-
firmed.

December 03, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit

/s/ Michael E. Gans
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

Kathleen Uradnik, Civ. No. 18-1895
(PAM/LIB)
Plaintiff,

V.
MEMORANDUM AND
Inter Faculty Organi- | ORDER
zation, St. Cloud
State University, and
Board of Trustees of
the Minnesota State
College and Universi-
ties,

Defendant.

This matter is before the Court on Plaintiff’'s Mo-
tion for a Preliminary Injunction (Docket No. 18) For
the following reasons, the Motion is denied.

BACKGROUND

Plaintiff Kathleen Uradnik is a tenured Political
Science professor at St. Cloud State University
(“SCSU”). She has worked there for 19 years. Plaintiff
seeks to enjoin Defendants the Board of Trustees of
the Minnesota State Colleges and Universities, St.
Cloud State University, and the Inter Faculty Organ-
ization (“IFO”) from regarding the IFO as her repre-
sentative and allowing it to speak on her behalf.
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(Uradnik Decl. (Docket No. 19) at § 10.) The IFO acts
as Plaintiff’s exclusive representative for purposes of
negotiating, bargaining, and conferring with her pub-
lic employer (SCUSU).

The IFO represents Plaintiff and other faculty at
public universities in Minnesota under the Public
Employment Labor Relations Act (“PELRA”). Minn.
Stat. ch. 179A. PERLA divides most public employees
into “bargaining units” and allows the employees in
each unit to designate an exclusive representative to
bargain with their employer on their behalf. See
Minn. Stat. §§ 179A.06, subd. 2. The IFO was elected
and certified in 1975 as the exclusive representative
for teaching faculty at Minnesota’s seven public uni-
versities (Simpson Aff. at § 12.) Once a bargaining
unit has elected an exclusive representatives, PERL
requires public employees to “meet and negotiate”
with these exclusive representatives on issues sur-
rounding the terms and conditions of employment.
See Minn. Stat. §§ 179A.06, subd. 5; 179A.07, subd. 2.
PERLA also grants public employees the right to
“meet and confer” with their employer on matters out-
side the scope of mandatory negotiations; exclusive
representatives speak for the employees in these ses-
sions as well. See Minn. Stat. §§ 179A.07, subd. 3;
179A.08, subd. 2.

Plaintiff is not a member of the IFO. (Uradnik
Decl. at 9 8.) She disagrees with the IFO on many is-
sues and positions and claims that Minnesota law
forces her to associate with the Union. (Id. at 9 2.)
Plaintiff argues that they exclusive representation
provisions of PERLA violate her First Amendment
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rights to freedom of speech and freedom of associa-
tion. (Pl's Supp. Mem. (Docket No. 19) at 6.) Specifi-
cally, Plaintiff claims that the government is compel-
ling her speech by allowing the IFO to speak on her
behalf as the faculty’s exclusive representative. (Id.)

DISCUSSION

A preliminary injunction is “an extraordinary rem-
edy that may only be rewarded upon a clear showing
that the plaintiff is entitled to such relief.” Winter v.
Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).
When deciding whether to issue a preliminary injunc-
tion, courts consider four factors: (1) the probability
that movant will succeed on the merits; (2) the threat
of irreparable harm to the movant; (3) the balance of
harm the injunction would have on the movant and
the opposing party; and (4) the public interest.
Dataphase Sys., Inc. v. CLi Sys., Inc., 640 F.2d 109,
113 (8th Cir. 1981). The Eighth Circuit requires a
“more rigorous standard for demonstrating a likeli-
hood of success on the merits” when a plaintiff is seek-
ing an injunction of governmental policies imple-
mented through legislation or regulation. Planned
Parenthood Minn., N.D., S.D. v. Rounds, 530 F.3d
724, 733 (8th Cir. 2008). Under this standard, the mo-
vant must have “more than just a fair chance [of pre-
vailing],” and rather must be “likely to prevail on the
merits.” Id. at 731-32.
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A. Likelihood of Success on the Merits

Plaintiff does not have a likely chance of success
on the merits, because the Supreme Court and the
Eighth Circuit have already rejected her arguments.
Even if exclusive representation by union rose to a
First Amendment violation, PELRA would survive
First Amendment scrutiny.

1. Compelled Speech

a. Supreme Court and Eighth Circuit
precedent

The Supreme Court dealt with substantially simi-
lar arguments brought by a group of community col-
lege instructors in Minnesota State Board of Commu-
nity Colleges v. Knight, 465 U.S. 271 (1984). Like
Plaintiff, they argued that the exclusive representa-
tion PELRA requires violated their First Amendment
speech and associational rights. Id. at 278. The Court
reasoned that PELRA’s requirement that the exclu-
sive representative speak on behalf of the employees
in “meet and confer” sessions did not infringe the in-
structors’ speech and associational rights. Id. at 280.
Nor had PELRA restrained appellees’ freedom to
speak on any education-related issue or to associate
or not associate with whom they pleased, including
the exclusive representative. Plaintiff states her ar-
gument is distinguishable from Knight because she
alleges that PELRA compels her to speak through the
IFO, rather than restricting her speech at “meet and
confer” sessions. (Pl's Supp. Mem. at 11.) But this dis-
tinction does not render Knight inapplicable. The
Court in Knight broadly rejected the appellee’s First
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Amendment free speech arguments, indicating that
the decision applies regardless of the type of speech at
issue.

Additionally, a group of home care providers has
already presented a compelled speech argument
against PELRA in the recent Eighth Circuit case
Bierman v. Dayton, 900 F.3d 570 (8th Cir. 2018).
While the Court did not directly address “compelled
speech,” appellants made multiple compelled-speech
arguments in their briefing. See Appellants’ Br. at 21,
23, Bierman, 900 F.3d (No. 17-1244); see also Appel-
lants’ Reply Br. At 5, 8, 17-18, Bierman. Despite these
arguments, the Bierman court still held that “[t]here
is no meaningful distinction between this case and
Knight