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QUESTIONS PRESENTED

WHETHER, WHEN A STATE POST-CONVICTION COURT DECIDES THAT
COUNSEL DID NOT NEED TO TAKE SOME ACTION UNDER STATE LAW TO
BE EFFECTIVE, THE STATE COURT DECISION IS A DECISION THE
FEDERAL COURT IS “BOUND TO ACCEPT” BECAUSE IT IS A STATE COURT
“INTERPRETATION OF STATE LAW.” 

WHETHER MR. WEIDNER DEMONSTRATED THAT THE POST-CONVICTION
COURT'S DENIAL OF HIS INEFFECTIVE ASSISTANCE OF APPELLATE
COUNSEL CLAIM IS OBJECTIVELY UNREASONABLE BECAUSE THE LAW
AND FACTS ESTABLISH APPELLATE COUNSEL'S DUTY TO SEEK ANY
OPPORTUNITY TO OBTAIN THE BENEFITS OF THE NEW RULE BEFORE HIS
CONVICTION BECAME FINAL.
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________________________________________

No. ______________________
_________________________________________

IN THE

SUPREME COURT OF THE UNITED STATES
_________________________________________

COREY IAN WEIDNER,

Petitioner,
v.

JERI TAYLOR,

Respondent.
________________________________

On Petition For Writ Of Certiorari To

The United States Court Of Appeals

For The Ninth Circuit
_________________________________

The petitioner, Corey Weidner, respectfully requests that a writ of certiorari

issue to review the decision of the United States Court of Appeals for the ninth Circuit

affirming the District Court’s decision denying his petition for writ of habeas corpus. 

In this case, contrary to the Constitution, the state of Oregon has “[s]imply fish[ed]

one case from the stream of appellate review - [State v. Southard], using it as a vehicle

1



for pronouncing new constitutional standards, and then permitt[ed]  [Mr. Weidner's]

similar case[] subsequently to flow by unaffected by that new rule.”  Griffith v. 

Kentucky, 479 U.S. 314, 323 (1987)(quoting Mackey v. United States, 401 U.S. 667,

679 (1971) (Harlan, J., concurring in judgment)) (“A new rule for the conduct of

criminal prosecutions is to be applied retroactively to all cases, state or federal,

pending on direct review or not yet final.”). And, the Federal Courts have avoided

applying the Strickland v. Washington, 466 U.S. 668 (1984) standard to correct that

error. 

The United States District Court for the District of Oregon issued its

unpublished opinion and Judgment on January 17, 2017.  It dismissed Mr. Weidner's

28 U.S.C. § 2254 habeas corpus petition on the merits but issued a Certificate of

Appealability because he had made a substantial showing of the denial of a

constitutional right to effective assistance of counsel.  Appendix C.  

The Ninth Circuit panel affirmed the district court’s rejection of Mr. Weidner’s

arguments that his appellate counsel’s failure to assert his right to have a new Oregon

“rule of law” applied to his case in appellate proceedings that were still pending,

prejudiced his ability to obtain a reversal of his conviction and a new trial.  The

memorandum opinion of the Ninth Circuit panel issued on June 28, 2018.  Appendix
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B.  The order denying Mr. Weidner’s petition for rehearing entered on September 24,

2018.  Appendix A.   

1. Opinions Below

Trial Level - Non-Unanimous Convictions and Forty-One Year
Sentence Based Upon Expert Testimony of Sexual Abuse Diagnosis 

After sixteen hours of deliberations, the jury acquitted Mr. Weidner of three

counts,  convicted him of four counts on a vote of two for acquittal and ten  for guilt

and convicted him of five counts on a vote of one for acquittal and eleven for guilt. 

It was a close case because, at trial the complainant testified that she had lied

about the sexual abuse and that none of it was true.  She did not remember all of the

things she said to the detective and to the child abuse investigation people but none

of it was true, she said.  

Yet, two of those investigation people, a doctor and a social worker testified at

length about their diagnosis and case finding of “sexual abuse.”  Their opinions were

based on the complainant’s “clear, concise, consistent, and detailed disclosure.”  There

was no physical evidence but the doctor said: “When we have no physical findings,

then again, it’s a little bit more - it’s more difficult to make the diagnosis, and that’s

where we really look - rely on that clear, concise, consistent detailed explanation.” 

The doctor specifically said she was qualified to determine if the disclosure statement

was true because of its specific detail and it was her job to determine the truth: “what

3



we want is to be sure” “she’s telling is the truth.”  The social worker found sexual

abuse because there was “reasonable cause to believe that the abuse happened” based

upon the statements and the diagnosis. Of course, the prosecutor emphasized this 

testimony in closing, specifically arguing that the jury should believe the initial

disclosure statement because, “[w]e know through the voices of the professionals who

are trained to hear [the complainant.]” 

At sentencing, the state recommended an eighty-two year sentence of

incarceration, the probation department recommended twenty-eight years and the

court imposed forty-one years of Ballot Measure 11 consecutive sentences. 

Direct Appeal - Appellate Counsel Did Not Ask for the New Oregon
Southard Rule, Which Deemed Such Diagnosis Inadmissible and
Prejudicial,  to Be Applied to Mr. Weidner Despite That His Case Was Not
Final

Appellate counsel raised two un-preserved errors on appeal which were related

to the non-unanimous aspect of the verdicts.  Counsel chose these issues merely 

because a petition for certiorari in another case challenging the Appadoca v. Oregon,

406 US 404 (1972) rule (Constitution does not required unanimous verdicts for state

convictions) was pending at the time.  Certiorari was subsequently denied in that case. 

Better arguments had been penned and were readily available to counsel,

however.  Counsel was aware that her office had filed and was advancing the

arguments in State v. Southard, 347 Or. 127 (2009) (which established a new rule that

4



barred admission of a diagnoses of sexual abuse when there was no physical

evidence). And, while Mr. Weidner’s appeal was pending a petition for

reconsideration at the Court of Appeals the Oregon Supreme Court issued its decision

in Southard.  Mr. Weidner’s petition for reconsideration was denied nine days after

this Court denied the certiorari petition in the case challenging Appodoca, and 

fourteen days after the Southard decision.   

Nevertheless, appellate counsel did not file a new or amended petition for

reconsideration after Southard issued and neither did she move to recall the decision

or raise the issue in Mr. Weidner’s petition for review filed with the Oregon Supreme

Court over a month later.  She later testified that she believed she could not raise a

new issue of plain error and that there was no procedure available to raise the issue. 

 Post-Conviction Proceedings - Court Incorrectly Ruled on Oregon
Appellate Law in Context of Determining Federal Question of Appellate
Counsel’s Effectiveness 

In post-conviction proceedings, Mr. Weidner argued that, before his conviction

became final Oregon law precluded the admission of evidence relating to a medical

diagnosis of child sexual abuse in a case void of physical evidence.  According to

Southard, the diagnosis lacked probative value and presented a substantial risk that

the jury would rely on the expert’s credibility determination, characterizing the

testimony as “tantamount to vouching.”  Id. at 139-43. 

5



Mr. Weidner demonstrated that, in more than one case also filed by appellate

counsel’s office, the court of appeals held that admission of such evidence constituted

plain error.  State v. Lovern, 234 Or App 502 (2010); State v. Merrimon, 234 Or. App.

515 (2010).  Accordingly he argued that appellate counsel should have raised the issue

in light of Southard, because the rule applied to his case and counsel had reason to

know that there was a strong argument that admission of such diagnosis was plain

error.  

Mr. Weidner presented the affidavit testimony of a recognized appellate

attorney stating that there were a number of procedural ways to raise the

Southard issue in Mr. Weidner’s appeal.   The testimony even demonstrated that Mr.

Weidner’s appellate counsel had previously been successful raising an un-preserved

challenge under the new rule of Crawford v. Washington, in a petition for

reconsideration in the Court of Appeals. Moreover, numerous cases were cited

demonstrating that relief had been granted on claims asserting a new rule raised for

the first time in the petition for review, on motion to reinstate the appellate case or

after seeking a motion to vacate a decision, and filing an amended brief.  

The state’s position was that Mr. Weidner had to demonstrate that appellate

counsel would have been successful in the appeal.  That appellate counsel had a duty

to raise it in the appellate proceedings at least to preserve Mr. Weidner’s right to

6



application of the new rule in some other proceeding was not acknowledged by the

state or the post-conviction court.  Yet, appellate counsel had such a duty to exhaust

a state direct appellate remedy, however, because the state would have asserted the

opposite argument - that she could have raised it as she had in her Crawford case  -

to defeat a straight due process claim if Mr. Weidner had raised such in his post-

conviction proceedings.  

The post-conviction trial court denied relief, stating that there was  [i]nsufficient

evidence that the appellate attorney could have found a way to get this conviction

reversed based on Southard. The timing was just wrong....”  

Federal Habeas Corpus - District and Ninth Circuit Rulings Abandon and
Betray the Strickland Standard

Without discussing whether Oregon appellate law provided or prohibited

appellate counsel an opportunity to exhaust a direct appeal state remedy for the

application of the Southard rule, the district court found that appellate counsel had no

duty to raise an un-preserved issue and that if there was a duty Mr. Weidner was not

prejudiced because trial counsel had called an expert to counter the diagnosis

evidence.  

The panel’s conclusory opinion simply states that the post-conviction court’s

determination that the time for raising a Southard claim had expired was a ruling
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binding on the court because the panel was bound to accept a state court’s

interpretation of state law.  

2. Jurisdictional Statement

 The circuit court’s order denying Mr. Weidner’s request for rehearing was filed

on September 24, 2018.  This Court’s jurisdiction is invoked under 28 U.S.C. §

1254(1).

3. Constitutional and Statutory Provisions

The Fifth Amendment to the United States Constitution provides in pertinent

part that “... nor shall any person ... [] be deprived of life, liberty, or property, without

due process of law.... 

The Sixth Amendment to the United States Constitution provides in pertinent

part:   “In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial, by an impartial jury . . . and to be informed of the nature and cause of the

accusation . . . and to have the Assistance of Counsel for his defence.” 

28 U.S.C. § 2244(d) provides: 

(d)(1) A 1-year period of limitation shall apply to an application for a
writ of habeas corpus by a person in custody pursuant to the judgment
of a State court. The limitation period shall run from the latest of--
(A) the date on which the judgment became final by the conclusion of

direct review or the expiration of the time for seeking such
review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the
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United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

28 U.S.C. § 2254(b)(1) provides:

(b)(1) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted unless it
appears that--

(A) the applicant has exhausted the remedies available in the courts of
the State; or
(B)(i) there is an absence of available State corrective process; or
(ii) circumstances exist that render such process ineffective to protect the
rights of the applicant.

 28 U.S.C. § 2254(d) provides:

(d) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

9



4. Statement of the Case

The case presents a simple opportunity to demonstrate the supremacy of the rule

of law.  The State of Oregon, however, rejected that opportunity and asserted  a

prerogative to exercise a selective application of new rules.

The post-conviction court ruled that Mr. Weidner presented “[i]nsufficient

evidence that the appellate attorney could have found a way to get his conviction

reversed based on Southard.”  This is not an objectively reasonable application of

Strickland.  The Strickland standard does not require the petitioner to convince the

court that the error more likely than not altered the outcome in the case - a

preponderance of evidence standard.  Rather, it only requires a demonstration of a

“reasonable probability” that the result would have been different and that is

demonstrated when confidence in the outcome is undermined.  Strickland 466 U.S.

at 694.  The post-conviction court applied a more onerous standard that required Mr.

Weidner to demonstrate the result “would have changed,”  and thus, the post-

conviction decision is not entitled to deference.

The post-conviction court also ruled that the timing of the new rule was just not

right for Mr. Weidner.  But the timing was right.  By their terms the Oregon Rules of

Appellate procedure do not prevent or bar counsel from filing a petition for rehearing

at the court of appeals or for raising the new rule in a petition for review with the
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Supreme Court.  Whether such applications for relief would have been granted was

not relevant.  Filing the applications certainly would not have resulted in sanctions

against counsel.  So, an honest analysis of Oregon appellate practice and rules

demonstrate that there was a way.  Once the applicable appellate rules are placed in

the context of Griffith and Oregon’s post-conviction rules, which require an error to

be raised on direct appeal if it can be raised, they create a duty for appellate counsel

to file such applications.   Failure to seek that appellate relief was prejudicial as there

was a reasonable probability that Mr. Weidner  would have had his convictions

vacated and obtained a new trial either in the appellate proceeding or post-conviction

proceedings.

Beyond the appellate rules, Mr. Weidner presented expert testimony that

showed how his own appellate counsel and other appellate attorneys had met such

timing challenges in the past by filing such applications.  Again, an honest look at the

state of the law and the evidence presented justified a finding that the post-conviction

court's decision was objectively unreasonable and not just wrong.      

Finally, the federal courts’ avoidance of the Strickland standard must be

addressed.  The state had claimed that the federal courts had no jurisdiction to

consider whether the post-conviction court’s application of Strickland was reasonable

because  the post-conviction court implicitly ruled on Oregon law, relying on  Estelle
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v.McGuire, 502 U.S. 62, 67-68 (1991) and Mendez v. Small, 298 F.3d 1154, 1158 (9th

Cir. 2002).  Both are unavailing; neither resolved an ineffective assistance of counsel

claim and nor did Butler v. Curry 528 F.3d 624 (9th Cir. 2008), the authority the panel

relied upon. 

Strickland claims are based upon norms that require an analysis and

interpretation of state law at the time of counsel’s service.1  Therefore, a

post-conviction court’s analysis and interpretation of the state of the law can be

objectively unreasonable.  Such post-conviction court decisions are not precedential

rulings on the applicable law, they are only rulings on whether counsel was

ineffective.   

Said another way, all claims of ineffective assistance of appellate counsel

require an analysis of state law because appellate counsel is required to select the most

1  As stated in the American Bar Association’s Criminal Justice Standards for
the Defense Function: 

(b) When evaluating the case for appeal, appellate defense
counsel should consider all issues that might affect the validity of the
judgment of conviction and sentence, including any that might require
initial presentation in a trial court. Counsel should consider raising on
appeal even issues not objected to below or waived or forfeited, if in the
best interests of the client.  

(c) After examining the record and the relevant law, counsel
should provide counsel's best professional evaluation of the issues that
might be presented on appeal.

Standard 4-9.3 Conduct of Appeal. 
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promising and stronger claims.  Jones v. Barnes, 463 U.S. 745, 752–53(1983); Smith

v. Robbins, 528 U.S. 259, 288 (2000).  Appellate counsel’s performance is therefore

evaluated for compliance with the duty to raise the state law issues that might affect

the validity of the judgment after examining the record and relevant law.  There can

be no question that the law to be reviewed includes any law relevant to the validity of

the judgment and the ability to raise it, state laws. 

Contrary to the panel’s decision, that the post-conviction court must assess the

relevant state law to resolve an ineffective assistance of counsel claim does not make

it a state law determination not subject to federal review. And neither does a

post-conviction court’s erroneous and contrary interpretation of relevant binding state

law escape federal review for its objective reasonableness because it may be

considered “an interpretation” of state law.   

5. Reasons For Granting The Writ

  Certiorari is warranted to secure and maintain uniformity of this Court’s

decisions in Strickland, Jones, Smith, Estell, and Griffith.  The Circuit’s decision that 

the state has the exclusive right to determine whether or what state law issues might

affect the validity of a judgment of conviction or whether and what state law might

afford a process to determine if appellate counsel provided a constitutionally required

evaluation of the issues that might be presented on appeal, is incompatible  with and
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utterly hostile to those decisions.  The Ninth Circuit’s decision is so contrary to this

Court’s existing precedents, that it calls for an exercise of this Court's supervisory

powers.  

6. Conclusion

For these reasons, the Court should grant the writ of certiorari to the United

States Court of Appeals for the Ninth Circuit.

Respectfully submitted on December 21, 2018.

/s/ Tonia Moro              
Tonia L. Moro 
Attorney for Petitioner
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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT

COREY IAN WEIDNER, 

Petitioner-Appellant,

 v.

JERI TAYLOR, 

Respondent-Appellee.

No. 17-35132

D.C. No. 2:13-cv-01973-YY

District of Oregon, 

Pendleton

ORDER

Before:  RAWLINSON and NGUYEN, Circuit Judges, and SILVER,* District

Judge. 

The panel has voted to deny the Petition for Rehearing.  Judges Rawlinson

and Nguyen voted, and Judge Silver recommended, to deny the Petition for

Rehearing En Banc.

The full court has been advised of the Petition for Rehearing En Banc, and

no judge of the court has requested a vote.

Petitioner-Appellant’s Petition for Rehearing and Rehearing En Banc, filed

on August 21, 2018, is DENIED.

FILED

SEP 24 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * The Honorable Roslyn O. Silver, United States District Judge for the

District of Arizona, sitting by designation.

  Case: 17-35132, 09/24/2018, ID: 11022201, DktEntry: 36, Page 1 of 1
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NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

COREY IAN WEIDNER, 

Petitioner-Appellant,

 v.

JERI TAYLOR, 

Respondent-Appellee.

No. 17-35132

D.C. No. 2:13-cv-01973-YY

MEMORANDUM*

Appeal from the United States District Court

for the District of Oregon

Michael W. Mosman, Chief Judge, Presiding

Argued and Submitted May 7, 2018

Portland, Oregon

Before:  RAWLINSON and NGUYEN, Circuit Judges, and SILVER,** District

Judge.  

Petitioner-Appellant Corey Weidner (Weidner) appeals the district court’s

denial of his petition for a writ of habeas corpus.  “We review de novo a district

FILED

JUN 28 2018

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

 * This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3.

 * * The Honorable Roslyn O. Silver, United States District Judge for the

District of Arizona, sitting by designation.

  Case: 17-35132, 06/28/2018, ID: 10925430, DktEntry: 32-1, Page 1 of 4
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court’s denial of a habeas petition.”  Demirdjian v. Gispson, 832 F.3d 1060, 1065

(9th Cir. 2016), cert. denied, 138 S.Ct. 71 (2017) (citation omitted). 

Weidner’s claims of ineffective assistance of counsel are governed by the

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), and habeas

relief may be granted only if the last reasoned decision from the state court

“resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States” or “resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented in the

State court proceeding.”  28 U.S.C. § 2254(d); see also Weeden v. Johnson, 854

F.3d 1063, 1069 (9th Cir. 2017).   “The standard set forth in § 2254(d) is difficult

to meet” and “reflects the view that habeas corpus is a guard against extreme

malfunctions in the state criminal justice systems, not a substitute for ordinary

error correction through appeal.”  Yun Hseng Liao v. Junious, 817 F.3d 678, 689

(9th Cir. 2016) (citations omitted).  Here, the last reasoned state court decision is

the December 23, 2011, judgment of Umatilla County. 

Strickland v. Washington, 466 U.S. 668 (1984), provides the clearly

established law governing Weidner’s ineffective assistance of counsel claims.  See

Demirdjian, 832 F.3d at 1066.  To prevail, Weidner must demonstrate that the
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performance of his counsel “fell below an objective standard of reasonableness,”

and that “there is a reasonable probability that, but for counsel’s unprofessional

errors, the result of the proceeding would have been different.”  Strickland, 466

U.S. at 688, 694.  Under AEDPA, “our review [of claims of ineffective assistance

of counsel] is doubly deferential” and we must deny habeas relief “[i]f there is any

reasonable argument that counsel satisfied Strickland’s deferential standard.” 

Demirdjian, 832 F.3d at 1066 (citations and internal quotation marks omitted).  

Weidner contends that his trial counsel was ineffective when she failed to

object to the vouching testimony, the diagnosis of child abuse, and the prosecutor’s

remarks during closing arguments.  The state court’s determination that there was

“insufficient evidence of any inadequacy or of any prejudice” was not “contrary

to” nor did it “involve[] an unreasonable application” of Strickland.  Weeden, 854

F.3d at 1069 (citation omitted).  Counsel’s decision to counter the vouching

testimony and diagnosis of child abuse with expert testimony was a reasonable trial

strategy entitled to deference.  See Demirdjian, 832 F.3d at 1072-73.  Because the

prosecutor’s remarks fell within permissible limits, defense counsel was not

ineffective for withholding objection.  See id. 

Weidner’s argument that his appellate counsel was ineffective for not raising

a claim under State v. Southard, 218 P.3d 104 (Or. 2009), in a second petition for

3

  Case: 17-35132, 06/28/2018, ID: 10925430, DktEntry: 32-1, Page 3 of 4

APPENDIX B page 3



reconsideration also fails.  The state court ruled that the time for raising a Southard

claim in a petition for reconsideration had expired, and that ruling is binding on

this court.  See Butler v. Curry, 528 F.3d 624, 642 (9th Cir. 2008) (“We are bound

to accept a state court’s interpretation of state law, except in the highly unusual

case in which the interpretation is clearly untenable and amounts to a subterfuge to

avoid federal review of a constitutional violation.”) (citation and internal quotation

marks omitted).  Accordingly, appellate counsel’s performance did not fall below

an objective standard of reasonableness when she did not file a second, untimely

petition for reconsideration.  The state court’s decision denying relief on this claim

was neither “contrary to,” nor “an unreasonable” application of, clearly established

law.  Delgado v. Lewis, 223 F.3d 976, 979 (9th Cir. 2000) (citation omitted).    

AFFIRMED.   
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No. ______________________
_________________________________________
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SUPREME COURT OF THE UNITED STATES
_________________________________________

COREY IAN WEIDNER,

Petitioner,

v.

JERI TAYLOR,
 

Respondent.

________________________________

On Petition For Writ Of Certiorari To

The United States Court Of Appeals

For The Ninth Circuit
_________________________________

CERTIFICATE OF SERVICE AND MAILING
_________________________________

I, Tonia L. Moro, counsel of record, certify that pursuant to Rule 29.3

service has been made of the within MOTION FOR LEAVE TO PROCEED IN

1



FORMA PAUPERIS and PETITION FOR WRIT OF CERTIORARI on the counsel

for the respondent by depositing in the United States Post Office, in Medford, Oregon, 

on this 21th day of December, 2018, first class postage prepaid, a true, exact and full

copy thereof addressed to:

Benjamin Gutman Noel J. Francisco
Oregon Solicitor General U.S. Solicitor General
1162 Court Street N.E. Department of Justice 
Salem, OR 97301-4096          950 Pennsylvania Ave. N.W.
              Washington, D.C. 20530-0001

Additionally, an electronic copy of the MOTION FOR LEAVE TO PROCEED

IN FORMA PAUPERIS and PETITION FOR WRIT OF CERTIORARI was served

on the Solicitor General via email at: SupremeCtBriefs@USDOJ.gov 

Further, the original and ten copies were mailed to Scott Harris, Clerk of the

United States Supreme Court, by depositing them in a United States Post Office Box,

addressed to 1 First Street, N.E., Washington, D.C., 20543, for filing on December 21,

2018, with first-class postage prepaid and an electronic copy filed with the Court via

its electronic filing system.

DATED this 21st day of December, 2018. 

/s/ Tonia Moro                             
Tonia L. Moro 
Attorney for Petitioner
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