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.QueStions:Presentéd For Review
I.

Whether La..RS32:863 of the Louisiana Motor Vehicle Safety Resp-;

onsibility Law is unconstitutional for due process of law in

%erms of Mullane v Central Hanover Bank & Trust Co.,339 U.S. 306,

i

?l8u(l950); and Mathews v Eldridge, 424 U.S. 319, 335 (1976), 5

i
where it requires incarcerated persons to maintain automotive
i _ _
insurance coverage from behind bars ox to surrender vehicle
g
plates at OMV locations from behind bars to avoid sanctions un-
i S .

aer the statute?

IT.

l
'in stating.a valid Section 1983 retaliation claim against super-:
?lsory officials sufficient at-least to an extent which would

raise a reasonable expectation that discovery will reveal evid-
§ .

ence of it, Bell Atlantic v Twombly, 550 U.S. 544,556 (2007);

|
i
¥
}
f
?
f
{
1
L

Ashcroft v _Igbal, 556 U.S. 662, 678- 79 (2009), whether it is suf-

i

| i
ﬁicient if the factual content allows a court to draw a reasona- |

?le inference that the identified defendant can be located in a
| L .

group of similarly-situated unidentified individuals?
§ III.

Whether an amended complaint giving placeholder '"Doe' names for

Hefendants can relate back to the original complaint under the

hmlstake” provision of Rule 15 (c¢)(1)(C), Fed.R.Civ.P.?

Parties

he Petitioner is Mark Hanna, a state prisoner in the Wade Cor-

amed on the cover page, are James LeBlanc, .SEcretary,_ Lou151ana

|

i

I

|
T
!

l
rectional Center in Homer, Louisiana. The Respondents, not all
f
na
i

-j.-

|
|
!



i
|
|

»‘Depx;ﬁof Public Safety and Corrections; Louisiana_Dept.‘of Publ-

¢ Safety éhd‘Correctipn35 Lguisiana'Office of Motor Vehicles.
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a petition for writ of certi-
. orari issue to review the judgment below.

Judgment Below

‘The judgment of the Unlted States Court of Appeals for the Flfth;
Clrcult and the decision on rehearing are unpubished. The judg-
ment of the United States District Court for the Western Dist-
rict of-Louisiana, MOnroe Division; is published at U.S. Dist.

LEXIS 76299 Civil Action No. 15-2851 May 15, 2017, Decided, May

18, 2017, Filed. The Magistrate Judge's Report and Recommenda-

gtion and the Order denying the motion to amend for jbining’the
:Doe-named defendants are unpublished. Copies of the deciéions
dre attached as Appendices A, B, C, D, E and F, respectively.

. Jurisdiction >‘

The judgmenf of the United States Court of Appeals for the Fifth
Circuit and the decision on rehearing (timely-filed) were ent-
ered December 12, 2017, and February 2, 2018. A sixty-days time%
extension for filing;the petition for writ of certiorari in the -
Supreme . Court of the United States was entered SEptember 4,

2018, and again oﬁ November 9, 2018.'Jurisdiction invthe Supremé
‘Court is established in Titlé 28 USC, Section 1254 (1). “
Constitutional And Statutory Provisions

This.case involves Louisiana Revised Satutes, La. RS32:861, 863,

1865 and8; La. RS14:18(5); Rules 12(b)(6) and 15(c(1)(C), Fed.R.

Civ.P.; the Access To Courts Clause of the First Amendment, and

-1-



1the Substantive and Procedural Elements of the Due Process

Qlause of the Fourteenth Amendment, to the United States Consti-

{ -
“tution; Title 42 USC, SEction 1983. Copies of these are attached
{ ‘ . o . C
H . - e e -

-as Appendices G, H, I, J, K, L, M, N, O and P, respectively.
: Statement Of The Case

| e
After my arrests on January 14, 2015, and January 25, 2016, I f

?ncurred sanctions (8975.00 in reinstatement fees) under R532:863
| ?
for lapses in my automotive insurance coverage (coverage). I was |
1

i
an insured motorist both times when I got incarcerated, but I

i
%as unable to continue maintaining ‘cover age or surrénder my Vehi%
%le plates at OMV (Office of MOtor Vehicles) locations from be- E
Eind bars. My letters to DOC asking for a hearing on the issue of
%anctions were deemed untimely -filed--disregarded. After I fileé
% petition for judicial review of the sanctions in a Louisiana :
district court, during &isits to OMVs on December 4 and 7, 2015;
OMV officers told me in a printed OMV report, '"Our records indi-f
cate there is a petition file against the department on your be—g

half. You may need to. contact your attorney prior to reinstate-

ment", as the reason why my license would not be reinstated and

my $975.00 cash in-hand payment would be declined. The 1983 suit%
was filed December 18, 2015, for declaratory judgments and dam- |

ages on retaliation and breach of due process of law claims. The

motion to amend for joining the Doe-named defendants, filed Nov:

ember 4 and 7, 2016, was denied on futility of amendment, giving

repose in a statute of limitations to the Doe-mamed defend-

ants under. Rule 15 (c¢)(1)(C), Fed.R.Civ.P. The retaliation and

]
breach of:due process of law claims asserted against James Le-

-2-
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Blanc, Secretary of the DOC, were dismissed under Rule 12(b)(6),

Fed .R.Civ.P., in a finding that he was not involved in anything.

Doc.s (trial court documents) 1,6,33,44,45,93 and 116. ROA (ap-
peal court record) 16-19, 100-05, 312-22, 396-98, 399-400, 714-

37, and 893-94. Affirmed on appeal. Footnote One

- Federal Court Jurisdiction

The retaliation and breach of due process of law claims raise i

huestions under the Access To Courts Clause of the First Amend-

hent, and the Substantive and Procedural Elements of the Due g
! :

" ?rocess Clause of the Fourteenth Amendment, to the United States |

[

?onstitution. Subject matter jurisdiction is established in Titl

¢

28 USC, Section 1331.

§
ﬁ. Question Presented

Mhether La. RS 32:863 of the Louisiana Motor Vehicle Safety Resp

bnsibility Law is unconstitutional for due process of law in ter

ﬁs of Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306,

H
i

318 (1950); and Mathews v. Eldridge, 424 U.S. 319, 335 (1976),

where it requires incarcerated persons to maintain automotive

insurance coverage or to surrended vehicle plates at OMV locat-

ions from behind bars to avoid sanctions under the statute?
Reasons For Deciding The Question

As related in the discussion, infra, the constitutional infirmity

detected in RS 32:863 not only exposes thousands of incarcerated

persons to unavoidable sanctions accomplished without due process

(0%

of law, but it also exposes all at-large insured motorists on th
highways of our state to an otherwise-avoidable latent public

safety hazard in the risk of inadvertent or delinquent operation

~3-




Eof the uninsured license-platedvvehicles owned by those incar-
}¢erétéd pefsons. 7, ' ‘ 'j That cénstitutional infirmity

giso facilitates attainments of private property (seizures, sales
nd garnishments) accomplished without due process of law in its

subsidiary statute, RS32:8, annexed to RS32:863 A(3)(a).

Argument
iUdicial notice may establish, for purposes of the discussion;
that it is usually impossible, without assistance from at-large |
persons, for incarcerated persons to maintain coverage or sur-

render vehicle plates at OMV locations from behind bars. In the

present case 1 was assessed fines and fees and reinstatement of

my license was blocked in sanctions under the statute in response
Lo my failure to do those things. I was an insured motorist when%
i got incarcerated. Averments 1Fhrough 12 Doc 6, ppl-4,ROA l
100-03; Averments 21,22,23 and 29 Doc 45, pp2-5, 7-8, ROA 400-03

{ . s ae s !
405-06. I owed no fines or fees to the courts of jurisdiction for

citations or failures to appear when I appeared at OMV locations

on DEcember 4 and 7, 2015. Doc 102, pl,ROA 819; Doc 102-1, ppl-2
#OA 820-21; Doc 102-3,pp 1-3, ROA 823-25.

&any years ago the Louisiana Legislature, in the intefest of
public safety and oh behalf of insured motorists, enacted laws
to impliment compelled coverage. The panoply of laws‘enacted to
enforce that coverage which are relevant to the present case are

lcodified in La. RS32:861-865 (861-865) of the Louisiana Motor

Vehicle SAfety Responsibility Law. 863 A(3)(a) provides for ad-

‘ ministrative reinstatement fees of $100.00-$500.00 per incident,
|

|
hnd for interference with the licenses owned by persons who fail

z
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io continuously maintain coverage on their registered vehicles.
863 does not pertain to actual moving violations of operating
motor vehicles without coverage. Those are handled in 865. The

‘Louisiana Supreme Court has held that wuninsured vehicles pose a

Hanover Ins.Co.,Inc.,.740:S02d.603,605, 98-2040,pp 4-5(La 6/4/99)

THe requirements codified in 863@(1) and 865B(2) indicate that

thesLouisiana Legislature percieves that uninsured license-plat-:

ed vehicles pose a threat to public safety due to the risk of : in-
advertent or delinquent operation. In response -to:that:percieved
risk 863 A(l) authorizes the the SEcretary to revoke the regist-

ration , . impound the vehicle and cancel the license plates of un-

insured vehicles and.865 B(2). provides for a $10,000.00 fine to

be levied against the owners of uninsured vehicles involved in |

accidents where significant damage or injury occurs. Coextensive-

|
ly, 863 A(3)(a) and 861 A(3) provides for relief from sanctions |

if the :plates of such vehicles are surrendered at OMV locations

within ten days after a lapse in coverage occurs. 863 D(l)and (2)

!

provide for administrative hearings and notice served by first-
class mail at the last address furnished to the Department, which

is usually the address fixed on the driver's licenses. 863 D(4)

provides for judicial review of sanctions in the Louisiana dist-

%ict courts. 863 A(3)(a) also provides for '"delinquent dept" col=

@ection of unpaid fees (seizure and sales of private propery, ]
carnishments of wages and tax returns, etc.). RS32:8,Final Delinl

quent Dept Law,annexed to RS32:863A(3)(a);:final sentence text.
|

Administrative review must be applied for and pursued within ten

-5-




days after~1n1t1al notlce of sénctlons 1oom1ng éggﬁfiS:ZQSMg;dM"

K4).Unpa1d fees become documented predicates for delinquent debt
géollection if not paid within sixty days after adverse conclus-

ion of administrative-judicial review (or default waiver after

hotice as provided for in 863D. Section 8). Failure on the part !

of incarcerated persons to answer notice mailed to the last add—

ress fixed on the driver's licenses form default waiver of adml—
j

nlstratlve—Judlclal review as lapses in coverage loom to become

documented predicates for sanctions and final delinquent debt.

Sectlon;§. Exhibit A-11, Doc 1-1, p 11. ROA 30; Averments 21-22,

boc 45, pp 2-4, ROA 400-02; Doc 56-2, pp 1-3, ROA 461-62; Doc %
d16, p 1, ROA 893-94; Appellant's Brief on Appeal, Part III(B),;
p 21; Doc 32, pp25-29, 32-34, ROA 296-300, 303-05; Doc 89, pp 6%
9, ROA 685-87; Doc 101, pp 38-42, ROA 796-800. |
The United States Supreme Court has held that "...driver's lic—%

i

enses are not to be taken away without that procedural due pro-

§ess required in the Fourteenth Amendment." Bell v. Burson, 402

U.S. 535, 539 (1971). In response to the State of Georgia's per-
ceived need "... to obtain security from which to pay any judg-

ﬁents resulting from (an) accident", 402 U.S., at 540, the state

must first make a "... determination of the question of whether
there is a reasonable possibility of a judgment being rendered

against him as a result of an accident", 402 U.S., at 542, be-

ﬁore licenses can be suspended for failure to provide such secu-
rity. The test to be applied in given cases for discerning what -

is required in the Fifth and Fourteenth Amendments in this con-

AR

text was succinctly stated in A



Mathews v Eldridge, 424 U.S. 319 (1976). Mathew's analysis in-

volves *.,.consideration of three distinct factors: first, the

private interest that will be effected by official actionj; sec-

ond, the risk of erroneous deprivation of such interest .

through: the procedure used, and the probable value, if any, of ?
’additlonal or substltute procedural safeguards, and finally the

government's interest, 1nclud1ng the function involved and the

fiscal and administrative burdens that additional or substitute

procedural requirements would entail." 424 U.S, at 335. "Far

;more substantial than the admnistrative burden, however, is the§
?publie interest in safety on the roads and highways, and in theg

%prompt removal of a safety hazard." Dixon v Love, 431 U.S. 105,

114 (1977). Emphasis added.

‘Mathew's test was applled in Dixon v Love to assess the proced—f

‘ure there and term it an 1llustration ot the fact that proced-’

-ural due process in the administrative setting does not always

require application of the judicial model." 431 U.S, at 115.

L?he system of procedures assessed in Dixon only provided an ad—%
‘ministrative determination of previously documented traffic ci—f
 tation convictions as-substrantiye_predicates " ...to make dis—g,
_cretionary decisions..." for administrative suspen81ons or rev—%

- ocations of driver's licenses. Ibld"Administratlve efficiency

}would be be impeded by the availibility of a pretermination

?hearing in every case."431 U.S.,at 114. The decisions indicate |
?that prediprivation hearings are not always required pror to

. interference with state-issued driver's. licenses. .In Dixon, all,

gthe predeprivation hearings due had.already been provided for

-7-



| for summary dispositions of administrative suspensions and rev-

iocatlons, with post-deprivation hearlngs provided after notice.

in the district courts where thepdnvictioﬁs were ‘obtained. 431

U.S., atll3. THose convictions formed the documented predicates

43 lU S, at 118.

=THe Mathew's analysis requires careful attention to discerning |

pre01sely whentlncostltutlonal incursions are likely to occur. .

Zlnermou v Burch,494 U.s.113, 139 (1990).Zinermon teaches that

;an otherwise constitutionally-adequate system of due process A

Emay fail due process analysis at some critical moment if no one,

fis designated under state law to maintain a continuously link-

?ing sequence in its procedure. 494 U.S.,at 135. There the state!

§
{

failed to "direct any member of the (hospital) facility staff

‘to determine whéether -a person is competent to give consent (or)_

_to initiate the involuntary placement procedure for every in-

competent persqn."Ibid. For pufposes of due process, there is

no "categoricél distinction between a deprivation of liberty

and one of property." 494 U.S.,at 132. Thus, regarding a prote-j

' ribed in Zinermon would be charactorized as "one that destroys
'a property interest by operation of law." Logan v Zimmerman !

;Brush Co., 455 U.S, 422, 436 (1982)..Logan involved an adminis{

‘cted property interest, a system that fails in the manner desc-

t

itrative fair housing complaint system that provided no manner
‘of catching up after one of its own state agents designated un—§
"der state law to maintain a continuous link in ité procedure :
- (an evidentiary hearing) fell behind schedule, leaving claim-

~ants with prdcedurally defaulted claims..Ibid. A state'ﬁ

-8-



procedural system may fail in a similar manner if at some

critical moment it fails to provide adequate notice of looming

adverse -governmental incursion. Mullane v. Central Hanover Bank

& Trust Co., 339 U.S. 306, 318 (1950). Mullane involved the

State of New York's judicial proceeding designed to settle com-

Emon trust fund accounts which only provided notice of the proc-
éeeding to the benificiaries by publication in local news papers,
even though the trustees of the accounts had on its books

'the addresses of the benificiaries..Ibid. Mullane stands for the

“lgeneral proposition that "in any proceeding which is to be ac-%
1 - '

icorded finality..., notice reasonably calculated, under all'the

C1rcumstances (is ‘required) to apprise interested parties of thé

»

?pendency of the action..and afford them an opportunity to present

%their obJectlons."339 U.S., at 314. A system that leaves the

éprospect of actual notice to "chance alone'" fails due process

%analysis under Mullane. 339 U.S., at 315.

'In Jones v Flowers, 547 U.S, 220 (2006), the Supreme Court rev-:

iisited the prospect of actual notice, this time in the context

i

of property tax sales in the State of Arkansas where the gover¥§

ﬁnment became aware that at some critical moment its effort to

prov1de notice by cerified mail had failed..547 U.S,, at 227.

DRaw1ng on Mullane, and rejecting strong opposxtlon premlsed on

%Dusenberrv v United States,.534 U.S 161 (2002), the Court conc-:

%luded that in failing to take "additional reasonable steps to

;notify...", the government in Jones had failed to provide
| 5

tadequate notice. 547 U.S., at 234. The plaintiff in Dusenberry

‘had made a mistake in taking the wide open position that "...




possibility :that it might eventually encounter a class a cases

notice was insufficiant because due process generally requires ;

'actual notice'". 534 U.S.,at.169. Emphasis added. Although a

state "must attempt to provided actual notice'", 534 U.S., at

.170, "none of our cases...has required actual notice' 1Id, at

171. = For purposes of our discussion, I would caution to ackow-

lege that none of the Supreme Court's prior cases prohibit the

where actual notice is required. It will be shown that the pre-

sent case is one that represents such'a class of cases.

In the present case it can be shown that 863 reliably fails to
. ')provide any notice of sanctions looming at.a critical moment

that a need for such notice is actuated; i.e., when insured mo-

torists are arrested and the soon-to-be-uninsured license-pla-

ited vehiclés'remain at large and hence a threat to public safety.

|
i That eventuality sets in motion a sequence of events hundreds

maybe thousands of times annually, with potentially catastroph-;

gic, otherwise-avoidable.loss of life or .property with no one to
i be held adequately accountable; where the state has chosen to
dispense with due process and with securing a measure of safety

in exchange for annual revenues generated to show for it. As

related in the complaint, Averments 21, 22, 23, 29, of Doc 45,

!
pp 2-5, 7-8, ROA 400-03, thousands of incarcerated persons in

|

Louisiana have incurred sanctions accomplished without op-~
iportunity for due process (hearings) under 863. No inmate in

the history of compelled coverage in Louisiana has ever atten-

Eded a hearing on sanctions looming or imposed under 863. Doc 32:-
. , |

ilPWZQLMBQA,Z79; Doc 89, p._7, ROA 686, DOc 101,p39, ROA-797

. -10-




During the_fortyfplus year history of compelled coverage in
|Louisiana under 863, the state has failed to provide any notice
of sanctions looming; and hence any opportunity for due process
[hearings] to incarcerated persons before [or even éfter] sanct-
jons became finalin every case. In every case notice of sanct+
ions looming were mailed to the address fixed on the driver's
licenses [home addresses] of incarcerated persons. Each one of
gthbse failures secured to the state an erroneous incursion Qf'a
substantial propery interest [sanctions] and in many of those
‘cases an erroneous attainment of private property [seizures,

sales and garnisbments, Section 8], as each failure required

those persons to either maintain coverage from behind bars [when

%it is not needed or wanted], or to surrender vehicle plates at
EOMV locations from behind bars [which is usually impossile to
accomplish from behind bars], and at a time when those require--
ments advance no legitiment governmental objective because such

persons pose a threat to no one on the highways of our state

sured vehicles owned by those incarcerated persons is the only
legitimate governmental objective that remains in these develop-
ments because incarcerated persons are unable to prevent inadv-

ertent or delinquent operation of those vehicles from behind

bars [without assistance from at=large persons who are now in a

| _
iposition to take delinquent operation of those vehicles them-

selves].

| .
%During the hearings that the state fails to provide opportunity

|
.for,. the state_could bhave. gathered.information to locate those

-11-
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vehicles to remove the plates from them in the interest of pub-
lic safety and private property. Or the hearings could have been

waived by the arrested owners of those vehicles within a reaso-

cements so they can remove the plates from them to deter deling-
uent operation in exchange.for relief from sanctions under the |
statute. Recall that the Louisiana Legislature is willing to as{
sess a $10,000.00 fine to deter delinquent operation of uninsuri

ed:- vehicles. 865 B(2). Hence, we may assume there is at least a

significant if not substantial or pervasive risk of it occuring.|

But that hefty fine, and hence any deterrence purpose it might

serve depends on whether "the owner thereof knows or has. been

notified by the department of the absense of the required secu-~ |

rity." Ibid. A hearing or the option of a written waiver of it

hadgf within a reasonable time after arrest would serve to actu-
~ate this part of the statute. And hence this part of the statute

|
i .
has never been made reliably effective regarding incarcerated

persons.

The Supreme Court in Dusenberry determined it . should "turn to

[(Mullane) when confronted with questions regarding the adequacy

of the method used to give notice",.534 U.S., at 168, rejecting
| & 3

i
""the approach articulated in Mathews v. Eldridge...", in the no-

tice context. Id, at 167. Dusenberry did not, however, nor did

the cases cited in it, 534 U.S., at 168, involve the interest in

public safety on the highways of our state, as it is an issue

-12-
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involved in the present case. Nor was it contemplated in Dusenbe;
i —
rry or on its cases that the method of notice would almost never
|

Fucceed in its purpose, as it is contemplated in the present ca-

Ee. And it was not suggested in Dusenberry or in its cases that
|

some additional, alternative or substitute procedural mechanisms

hpaft from notice might be required, as it is suggested in the

!
present case. In the present matter 863 provides hearings on the

%ssue of lapsed coverage in the general case. But in the cases

bf incarcerated persons[who were insured motorists when they got
%ncarcerated], the usual verdict would turn iﬁ favor of the li-

%ensee because it is usually impossible [without assistance from§
%t—large persons] for those incarcerated to continue maintaining
?overage or to surrender vehicle plates at OMV locations.eImposJ
%ibility is an affirmative defense under Louisiana.law. La. RS ;
14:18 (5); Exhibit A - 26, 40,.Doc. 1-1, p26, 40, ROA'45, 59.

If 863 D (2) were to exclude such a defense, it would fail ana-

lysis under Bell v. Burson. "... [A] hearing which excludes con-
g ‘

sideration of an element essential to the decision whether licenr
ses shall be suspended does not [provide] 'meaningful' [due pro¥
i i

| .
pess]{hppropriate to the nature of the case'..." 402 U.S., at

| i
541-542, quoting Armstrong v. Manzo 380 U.S. 545, 552 (1965);

Mullane, 339 U.S., at 313. The question whether such pro forma

foregone-conclusioned hearings are required presents itself aga-

inst the alternative of a continuous due process._holiday in fav~ -

jor'ﬁf the 'state.The paradox is one not seen in the Supreme Courg

's 'prior ‘cases. Notice 'by mdil in 'this ‘dontext ‘is mot reliably
vl Lo - . L . ’ . ' . !
possible and hearings would conclude in' favor -of ‘the licen'see 'in

|

i
| - -13- ?



every case anyway. Because of that very reason.sanctions would

manifest an erroneous incursion in every case. Hence, the quest-

ion transcends notice. It reaches to what process is due. A com-

posite form of analysis taken under Mullane and Mathews, there-

fore, might be appropriate to a case where., as here, additional,

|
ice, together with notice, form the inquiry.

i
lAs related previously, an otherwise-constitutional system of
due process may fail at a criticle moment if no one is designa-= |

ted under state law to maintain a continuous link in its proce-

dure, .Zinermon, 494 U.S., at 135, 139; Logan, 455 U.S., at 436,

or if at some criticle moment it fails to provide adequate not-

H
|

ice of adverse government incursion looming. Mullane, 339 U.S., .

314, 318. Where 863 fails to designate law enforcement officers
to provide written waivers of hearings within a reasonable tims:
after arrest, securing the location of the soon-to-be uninsured

vehicles at that time to remove the plates from them in exchange

ﬁor relief from sanctions under the statute , it at once fails.: .

ﬁoth elements of the dual Mathews-Mullane analysis we formed to

Ebserve its defects. That method of notice/ procedural mechanism
%ould at once serve to provide a continuous link in procedure

1

wi.th adequate [actudal] failsafe notice of looming adverse govern
ment incursion in every case.

Where the Supreme Court has ''mot attempted to redraft a state's

notice statute," Jones , 547 U.S., at 238, or "prescribe the

form of notice that the [government ] should adopt...', id,

ialternative or substitute procedural mechanisms apart from not-

14-




(citation ommitted), the Supreme Court has traditionally under-
taken the project of discerning what procedural mechanisms are
due in given cases. The Louisiana Legisléture may choose to dis-
pense with every modicum of due process [hearings or waiver of
hearings, etc., on the issue of sanctions] to its incarcerated,
but to survive due process analysis it must also choose to dis-
pense with sanctions imposed on those incarcerated for lapses in

their coverage.

A corollary of recognizing that it is usually impossible,

without assistance frém at-largé‘persons, for incarcerated per-
sons to continue maintaining coverage or surrendér vehicle pla-
tes at OMV locations from behind bars, is the reality that only

those incarcerated persons fortunate enough to have access to

Fuch persons from behind bars can avoid sanctions under 863. As

H
i

ﬁ,attempted to relate in the trial court and on appeal, "Section

! ’ !
863 is not made constitutional in the possibility that some per-

|

{ i .- .
une on a random basis." Doc 89, p 42, ROA 800. "A system or

procedure that deprives persons of their [property interest] in
a random manner ... necessarily presents an unjustifiable high

risk [of failure]." Logan, 455 U.S., at 434-35. See also, Mulla-

ne, 339 U.S., at 315. The combined precepts of Mullane, 339 U.S.

at 314, 315, 318; Mathews, 424 U.S., at 335; Logan, 455 U.S., at

434, 435-36; and Zinermon 494 U.S., at 135,.139, .indicate that

I was deprived of a protected property interest in a random man-

ner; i.e., without due process of law, and by operation of law;

-15-
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i.e., 1nd1cat1ng that 863 is unconstltutlonal -

local law enforcements to remove the plates from the soon-to-be

~of persons who have been removed from their ability to circum-

i

i

i

‘ !
. 1

¥

1

i

i

i

As related previously, administrative burdens do not preva%
hlhover,public safety or over the removal of a public safety ha-
zard, such as the one encountered in the present case with unin-
sured license-plated vehicleé‘remaining at large and mobile af-

ter the insured motorist arrested owners are removed from their

ability.to prevent delinquent operation of them. In failing to - |

|
prov1de for hearings [or waiver of hearings], the state also

falls its own publlc safety agenda. In the aftermath of these de

Velopments, some imsured motorists/accused law breakers may go
|-
to jail [and loose their licenses, their reinstatement fee dol-

I

l H
lars, or all their private property through seizure, sales and

i

garnlshment accompllshed without due process of law], while some
unaware at- large insured motorists may go to hospitals and ceme-’

@erles and the state reposes in its treasury. The alternative

| o ' .
processes proposed in the present case might involve expenditure

1 . . . . .
of state funds to provide waiver applications and to- dispatch

o - |
uninsured vehicles. But those costs would be offset in the numb-‘
P . S : , _ ) .
ers of cases where that option is declined, where an exceptional
number of persons can make other arrangements. Actual hearings

. - ‘ {
can be linearized into brief interviews.

! . o . .
Pnder present law, 863, the status quo autborises sanctions,
l ' S V

seizures and sales of private propery;and.garnishment‘of wages
I

]
{ . .
vent.those processes by the very ‘same state officials authorized

to actuate them. Recall that those persons

! -16-

[



%were insured motorists when they got incarceraged. |
%A finding thet 863 is unconstitutional in the present case woulé
obllgate the Defendant, Secretary James LeBlanc, to rescind the
relnstatement fee currently imposed in the OMV/DOC in lieu of my:

gLoulslana.drlver s license.

II. Question Presented

EIn stating a valid Section 1983 retaliation claim against super{

évisory officials sufficient at-least to an extent which would

i

iraise a reasonable expectation that discovery will reveal evid-

%ence of it, Bell Atlantic Corp. v Twombly, 550 U.S. 544, 556

|-
(2007); Ashcroft v Igbal, 556 U.S. 662, 678-79 (2009), whether |

%it is sufficient if the factual content allows .a reasonable in-g

gference that the identified defendant can be located in a %

igroup of similarly-situated unidentified individuals?
Réasons For Deciding The Question

A literal interpretationr.of whati:is written in the Twomblv—Iqbaﬁ

decisions allows error dismissal, where the circle of plausible

Einvolvement of supervisory officials is rarely fine enough to

!pinpoint some individual, pleadings that affirmatively locate a§
*group of s1m11arly situated inividuals of which an identified%

individual is a member must be sufficient to sustain the contro-

iversy [at-least for discovery] if the rules of pleading, the . F
rules of evidence and the rules of judicial review are to harmo{
| %
nize in an effective project of discerning the truth of such |

cases.

R [NESOI——" S
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Argument
f"Our'records indicate there ié a petition filed against the de-
gpartment on your behalf. You may need to contact your attorney
prior to reinstatement.' Exhibit C-1, C-2, OMV Report, Doc 1-1,
pp 61-62, ROA 81-82; Averments 1-7, 9-12, Doc 6, pp 1-4, ROA 100

-03; Avefment 20, Doc 45, p 2, ROA 400; Exhibits attached to the]

Petition For REhearing On Appeal, No. 17-30457. The quoted stat-

)
H

ement was alleged represented as the reason why my driver's lic-!

anse was not reinstated in the OMV/DOC on DEcember 4 and 7, 201?

Namedhin Averment 2, Doc 6,pp 1-2, ROA 100-01, is James Le-- "
kBlaﬁc;HSEcretary of the OMV/DOC in Baton Rouge, Louisiana. See,:.,
% g., Doc 18, ROA 164, summons -served to Défendant, James Le-
Blanc in bis office at 504 Mayflower Street, Baton Rouge, etc.

The defendants relled on Exh1b1t C-1 oMV Report in advancing

thelr own adverse alternative rational basis for the decision toi
. hot reinstate my driver's license. Doc 32, p 1, ROA 819; Doc 102
-1, ppl-2, ROS 820-21; Doc 102-3, pp 1-3, ROA 823-25.THat adverse,

!
i

factual proposition spawned a sequence of skirmishes in the

%rial court. Doc 32, pp 14-22, ROA 285-93; Doc 43, p 11, ROA 384
| :

; Doc 85, ppll, 12-13, ROA 653;:654-55; Doc 85, pp 19-20, 21, |
ROA 661-62, 663; Doc 90, pp3-7, ROA 691-95; Doc 90, ppll-13, ROA

| |
699-701; Doc 101, pp8-26, ROA 766-84. |
x
As I attempted to relate in the trial court and on appeal, local

OMV officers had no way of even knowing about a petition filed
égainst the Department on my behalf, unless that information had

%een transmitted to them through persons in the

¥
i
i
|
|
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ZOMV/DOC, Defendant, James nglanc,_a plausibly-involved/liable

iperson among them, as idicated-in.the. text phrase, 'our records
%indicate...". OMV Report,supra,Doc 101, p 20, ROA 778. Augment-
ing that hypothesis, I was gi&en that same reason for declining
to reinstate my license at plural OMVs on December4 and 7, 2015,

indicating that the dicision was common to the several OMVs and

éhence it was not made lopally and must , therefore, have had its
égenesis in the OMV/DOC Headquarters in Baton Rouge where James -
LeBlanc is the Secretary. Averments 5 and 20, Doc.s 6 and 45,pp .
2-3-and 2, ROA 101202 and 400; Doc.32, pp2l-22, ROA 292-93; Doc
43, pp5-6, ROA 378-79; Doc 101, ppl8-21, ROA 776-79.

ﬁHe claim is asserted: for the proposition that Defendant LeBlanc

{

§
declined to reinstate my license in retaliation to the petition

filed against the Department on my behalf. As I also attempted
t -

io relate in the trial court and on appeal, the Defendant LeB-
{

?nc is sued on a theory of supervisory liability through a coll-

tn

?ction of facts avered in support of an inference  that he

L. .
directed subordinates to act unlawfully or knew that subordi-

i
H

nates would act unlawfully and failed to stop them from doingféo

|
Valdez v Crosby, 450 F.3d 1231, 1237 (7th Cir 2006), cert dism-

issed, 459 U.S. 1249 (2007)." Doc.10l, p 20, ROA 778. See, also,

Averment 26, Doc 33, ROA 317; Part II B, Appellant's Brief On
Appeal; and p 7, REply Brief On Appeal. The question presented
is formed around this group of complaint fact allegations, docu-
ments. and objections..The appeal court concluded that "...noth-

ing in Hanna's amended comlaint or alleged documents indicate

that LeBlanc participated in or was involved in the decision..."

-19-




to not reinstate my driver's.license on December 4 and 7, 2015.
i .

Appeal Decision PéFvCuriamfNo. 17-30457. In'adopting the Magis-
tréte Judge's Doc 93 Report and Recommendation the trial court
reached that.same-conclusion. Doc 116, ROA 893. "A claim has fa-
ctual plausibility.when the plaintiff pleads factual content

that allowsvthe ddurt to draw the reasonable inference that the

defendant is liable for the misconduct alleged." Igbal, 556 U.S.
i . . .

, at 678;”"Asking:for plausible grounds.;.simply calls for en- .

ough facts to raise a.reasonably expectation that discovery will

reVeél evidence  of the claim." Twombly, 550 U.S., at 556. As the|

trial and appeal courts correctly concluded in the present case,

the complaint allegations, supporting documents and objection.

arguments do not precisely implicate, numero uno, the defendant
LeBlanc,\in the decision to not reinstate my driver's license on
{ ‘ .

bEcember 4 and 7, 2015. The materials do, "however, affirmatively

ﬁmplicate a group of supervisors and nonsupervisors in the Depa-
i .
&ment of whom he is a member. Averments 1-12, 26-27 and 28, Doc.

i

i .

| .

% 6, 33 and 45, pp 1-3, 6-7 and 7, ROA 100-04, 317-18 and 405,
i | :
;espectively.'ln the aftermath of the Supreme. Court's decision

given in Igbal, supra, there has been much concern over what re-

i

hains of what many litigants and litigatdrs have come to rely on

és a theory of "supervisory liablity". "In a 19§§”§git or Bivens

T
1

?ction— where masters do not answer for the torts of their serv-

énts— the term 'supervisory liability' is a misnomer." Igbal,

556 U.S. at 677. The Igbal decision precipitated promulgation of

a Notice Pleading Restoration Act of 2009, Senate Bill 1504, 111

Congress—(2009)-.—Numerous-—jurists.,-litigators—-and—commentators-.-

-20~-




remain "...unsure what the general test for supervisory liablity

should be." Justice Souter, writing for the minority in Igbal,

{ .
556 U.S. at 684.

In the present cése,.the Court is confronted with a context - :
where "master" and "servant", together are included in a group !
of similarly—situated, plausibly-involved individuals with a

common group identity, but where only the master has been ident-

Efied amdng the numerous unidentifiea servants. At this point
the question tirns to asking: (1) Should the tools of discovery
be made availibleito the plaintiff encountering such a group of
master/servant, plausibly-involved/liable individuals?; and/or
(2) Does supervisory liability under:lgﬁé;femain a viable theory
where, during the pleadings affirmative knowlege of é lone sup-

ervisor's involvement cannot be determined among numerous other

supervisors and nonsupervisors who form an identifiable group?;

and/or (3) Is there such a test, or can one be formulated which
|

-%ould serve to guide jurists in. the project of discerning a_lggg_
"supervisory liability'" claim? I percieve that if such a test
can be formulated, it would involve a combination-analysis of

#he'rules of evidence and the rules of judicial review aéplied

Fo 1983 and Bivens claims. I percieve that the trial and appeal

Lourts in the present case erred regarding wha£ would satisfy
some pleading standard that should have been applied. If the
correct standard calls for drawing all reasonable inferences in
a light most favorable to the plaintiff, I percieve that the lo-

wer courts failed to observe it in the prospect of sifting the

MMLDQCnempleee_prulatiQn_in_disggyery¢®which_mangrmmay'nQi
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|
1
i
1
i

have succeeded in refining the circle of implication I have

: [

arawn.about the defendant, James LeBLanc that was roughly
| I

!
R

sketched in the pleadings and documents I submitted to the trial
i i ‘ ,
court.

ary, was not randomly selected for liability or chosen as pref-
erred over other plausibly-involved/liablé individuals. Doc. 32,
pp. 29-31, ROA 300-02; Doc. 43, pp. 13-14, ROA::386-87. "When the
secretary seeks to impose the sanctions required in this section

eed" 863D(1). James LeBlanc as Secretary is the person designa=

ted in Louisiana law to impose sanctions under 863. As related
in the complaint [Docs. 6 and 45], the decision to not reinstate
my driver's license was formed in the context of declining to
receive my $975.00 cash in-hand payment to be applied under_§§§::
Hence, although the de facto revocation of my license was not

provided for in Louisiana law, Averments 28, Doc. 45 Py. 7, ROA

405, nevertheless, Louisiana law in EEE formed a cloak of law in
consummation of it, tracable to the group of OMV/DOC superviSqfs
/subordinates of whom James LeBlanc, Secretary, is a member and
chief decisionmaker "...[S]tate law delineates the contours of

federal liability by locating the person who can be held respon-

sible under Section 1983 for causing constitutional injury."

Doe v. Raines Couﬁﬁy, 66 F.3d 1402, 1407 (5th Cir. 1995). As I

attempted to relate in the trial court and on appeal, ‘I am not i

H
- i

empty+handed in making my claims against the Defendant James Le

-

LeBlanc. But,. how.fine of a circle, Doe v. Rains; Valdez v. Cro-

sby, must be drawn about an individual among a group of individ-

. James LeBlanc, Secret- -
A : . ST T

wals, sufficient under Twombly=-Tgbal_ for invoking discovery?

-22-—




Where. Igbal instructs ".;.the court to draw the reasonable inf-
erence that the defendant is liable for the misconduct alleged.

..", 556 US, at 687 [emphasis added], it does not instruct the

courts to draw reasonable inferences that the defendant is mer-
ely a member of some group of unidentified individuals. If the
tools of discovery are not to be méde available to plaintiffs

upon such a showing, there is very little chance that supervis-
ory officials will reliably be held accountable for their mis-
conduct. I perceive that:the trial and appeal court's position
taken in the present case in relation to the rough‘circle of

involvement I have drawn about the deéfendant LeBlanc in the de-

cision to not reinstate my driver's license on December 4 and 7/

i

2015, it is an application of the language.used in Igbal, supraf

i
{
t

taken to its literal extreme, though it raises the pleading

standard to be applied in supervisory liability claims to an -

unachievable level for plaintiffs proceeding on the most cogent'
oo - \

of theories, like the one described in Valdez v. Crosby, supra.

A conclusion that some OMV/DOC supervisor germinated the OMV f
Report reference to my state court litigation activities is all
but inescapable.Without changing a word [or its meaning] of the

Supreme Court's most relevant. decision to the present case, Ig-

bal, supra, the trial and appeal courts have confounded it in a
decision Withipotential for wide-ranging erroneous literal app-.
lication.

III. Question Presented

Whether an amended complaint giving placeholder "Doe" names for

efendants can relate back to the original complaint under. the

P A A o118 S SR B, 4
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mlstake" provision.iof Rule 15(c), Fed. R. Civ. R.?

e e e e

Reasons For DEciding The Question

(A) The question represents a longstanding division in the fed-

eral circuits. A printed copy of Rule 15(c), as amended on Dec-

ember l 2009, is attached as Appendix M. Subpart (C) (i) and (ii)

(ii), formally part (3):(B) , which includes that term, "mistake".

E
i
b
I
|
f
fThe part of Rule 15(c) at issue in the present case is part (C) |
|
|
;The First, Second, Fifth, Sixth, Seventh and Eleventh Circuit

Courts of Appeals bave excluded "... lack.of information or
1 ,
Jknowledge“ from the definition of that term, "mistake", regard-

!1ng a plaintiff's inability to correctly name a defendant init=

!1ally Oor in an amendment inside the limitations. See} e.g.,
|

|
Wilson v. U.S., 23 F.3d 559, 563 (lst Cir. 1994); Barrow v. We—[
;

hersfield, 66 F.3d 466, 470 (24 Cir. 1995); Jacobson V. ,

t
Osborne, 133 F.3d 315, 321 (5th Cir. 1998): Cox v. Treadway, 75|
F.

3d 230, 240 (6th Cir. 1996) ; Worthlngton V. Wilson, 8.F.3d 12

i
|
{
i
+-
’
|
l
i

|
!
|
I
|
f
|
l
53, 1257 (7th cir. 1993) ; Wayne V. Jarvis _197 F.3d 1098, 1103
i

|
!
|
!
|
I
l

—04 (11th Cir. 1999). There is a partial revision in. the First

Circuit, Leonard v. Parry, 219 F.3d 25, 29 (1st Cir. 2000)("...|

15(c) does not distinguish between the types of mistakes." But
the First Circuit maintains to prOhlblt Doe relation back. The

Fourth Circuit in Good manv. Praxair, 494 F.34 458, 470-71 (4th

Cir. 2007), fully revised its position on the question, Lockle-i

|
|

i

|

|

!ar v. Bergman& Beving Co., Inc.-457 F.3d 363, 366 (4th Cir. 2006
!), from prohibiting to permitting Doe relation back. The Third
!.

!

Circuit has determined to inciude "lack of knowledge" in its

—24-
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i
i

definition of:the term to permit Doe relation back. Singletary

1

% Pennsylvania Department of Corrections, 266 F.3d 186, 201 and

isions of state law, rather than federal law, govern Doe relat= @

ion back in.civil rights actions brought under 1983. Rodgers v

Horsely, 123 Fed Appx 281 (9th Cir2005); Merrit v County of Los

Angeles, 875 F.2d 765, 768 (9th Cir 1988). Rule 15(c) (1) (A) pro-
vides for relation back under the law of the'fdrum state .provid-

ing the statute of limitations, but not when there is.no differ-

ence between.the state relation back law and Rule’lS(é);.Fed;R;f‘

Civ.P.. Hanna valumer,<330'U;S.;460:(1965); Walter v Armco

Steel Corp.,446:.U.S. 740 (1980). The Tenth Circuit permits Doe

Felation back under Rule 15(c). Watson v Unipress, Inc., 733 F. -

2d:1368 (10th Cir 1984). In the Eighth Circuit.it is permitted.

|
Munz v Parr, 758 F.2d 1254, 1257 (8th Cir 1985).

(B) -One -position taken on the question, opposing Doe-relation

back, does not comport with the Supreme Court's historical lib-

eral construction of the rules in general, or with its liberal

construction of Rules.l5(a) :and (c), See, e.g., New York Central

| . . |
& Hudson River R.R, v Kinney,260 U.S. 340 (1920): ‘

Of course an argument can be made for the other side,
but when a defendant has had notice from::the beginning
that the plaintiff sets up and is trying to enforce a
claim against it because of specific conduct, the rea- -
sons for the statute of limitations do not exist and

we are of the opinion that a liberal rule should be
applied. '

260 U.S., at 346. See also, e.g., Torres v Oakland Scavenger Co.

, 487 U.S. 312 (1988): i

Jw_ [Tlhe requirements of the rules of procedure should be -

n.5%(3d Cir. 2001). In the Ninth.Circuit the relation back prov-| . .:
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liberally constued and "mere technicalities'should not
stand in the way of consideration of a case on the me=
rits.

487 .U.S., at 316, gquoting Foman v Davis, 371 U.S. 178, 181

(1962) .
(C) THere is an inadegquate quantum of Supreme Court guidance.on:}:

Rule 15(c) for the circuits to train their decisions on. Where

the Supreme Court'si:decision given in Krupski v Costa Crociere

S.p.A, 177.1L.Ed2d 48,53 (20610) ,would arguably support Doe rela-

tion back, the circuits remain divided on it.- A few Supreme
Court decisions given in recent times may suggest that a more
conservative approach to pleading in general may overshadow some

of the older decisions. See, e.g., Bell Atlahtic v Twombly, 550

U.S. 555-57, 562-63, 570(2007); AShcroft v Igbal, 556 U.S., at.

678-79.

(D) Where the question is answered in those circuits who oppose
Doe relation back, the results are unfair to plaintiffs facing
adverse dilatory offéettings and neutral operation of the rule

is attenuated. The hazards of indefinately looming liability are

sufficiently fused through issue/claim preclusion application
|

?nd through laches. Equitable tolling does not reliably inter=:

kept adverse dilatory ofsettings.The majority-circuit interpre-:

tation ~dlso does not conform to -a logical’calciulus of:'the rulei|.

in .operation.

Argument

Some of the circuits who prohibit Doe relation back rely on a
i .

llinguistic basis which in substance involves an exercise in se-
’ I

%antics;andwdoes~notaacrually_coincide wi.th any»standard defini-
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tion of "mistake". See,e.g., Arthur v Maersk, 434 F.3d 196, 208 }

(3d Cir 2006); Leonard v Parry, 219 F.3d 25, 28 (lst Cir 2000)~.

The majority-circuitnihterpretation of the term also leads to a

éragmatic conclusion (hypothesis) that.Parts (C) (i) and (ii) of
the rule are irrelivant‘to the question in giveﬁ cases where
lack of information regarding a defendant's correct name/is the
reason why the plaintiff did not accomplish correctly naming a
defendant initially or within an amendment inside a.limitation..:

That hypothesis, however, may be the product of a chosen interp-

retation of the term. See, e.g., Worthington v Wilson, 78 F.3d

1253 (7th Cir 1993):

Rule 15 (c) permits an amendment to relate back only
where there has been an-error concerning the identity
of the proper party and where that party is charged
with knowlege of the mistake, but it does not permit
relation back where, as here, there is a lack of kno=:
wlege of the proper party...Thus, in the absense of a
mistake in the identification of the proper party, it
is irrelivant for purposes of Rule 15 (c) whether or
not the purported substitute party knew or should
have known that the action would have been brought a-
gainst him.

8 F.3d 1257 .(citing Wood v Woracheck, 618 F.2d 1225, 1229

~30 (7th Cir 1980f. That interpretation allows a would-be defen=

{
dant to view a complaint describing himself as placeholder John

Doe defendant many days inside the!limitations (affirming that
he is that would%be defendant), and one day after a lapse in ::-
.prescription occurs, take repose in that knowlege with no re-
course or remedy availible at law to the plaintiff.

That interpretation also does not readily lend itself to a logi-

cal calculus of the rule in operation. Both lack of knowlege of:!

identity and _mistaken_identity create the same result—.-f dailure
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to name the correct party initially or inside the limitation.
Between the two reasons for that failure, either category of re-

ason exerts no more influence than the other regarding whether

!
the newly-joined party knew or should have known [whithin the
time limit] that but for either reason, he would bhave been named?

injtially or inside the limitations.

The Third Circuit flushed out this defect common to the majo-

rity-circuit :interpretation of the rule. See, =.g., Authur v.

Maersk, 434 F.3d, at 208-209. It is ultimately notice to the new

-1y joined party, as opposed to either of these reasons for the

gfailureoto name, that forms the framework of a cofrectly—struct—
:ured analysis of the rule in given cases. Review of the decisi-
jons given in all the circuits whd prohibit Doe relation back di-
fscloses a process where the circuits pfoceed with citing each

éother without ever attempting to discern, this logic. I perceive
'éthat the "but for a mistake" ianguagevrelied-on in the rule pri=
?marily serves to eliminate "choice" aS'thelfeason'for a plaint—-
;iff failing to correctly identify a would-be aefendént initially
or through an amehdment inside the limitations. I also perceive
‘that "lack of knowledge" does not.equéte "choice" as a reason in
;this context. Ana eliminating choice, therefore, does not elimi-
‘§nate lack of knowledge from the ambit of the rﬁle. Any correct

given meaning we might assign to that term, "mistake", as used

in the rule must conform to these observations. See, e.g., Luudy

v. Adamar of New Jersey, 34. F.3d 1173; 1183 n .3 (34 Cir. 1994).

Some of the circuits who prohibit Doe relation back have dete—

me}ned to accommodate pro se plaintiffs naming a state, politic-
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al subdivision or institution;.permitting relation back if the
substance of the complaint would support naming one or more ind-
ividual agents othosgvgdvernment entities on the assume premise
that the "mistake“ involvedsuing the government entity to enco-
mpass_suiné':its agents who were involved in causing the injury.

See, e.g., Donald v. Cook County Sheriff's Dep't., 95 F.3d4 548,

560-61 (7th Cir. 1996), citing Woods v. Indiana University-Purdue

University, 996 F. 24 880, 884-=87 (7th Cir. 1993). A similar form|

of the premise is supportéd in the Advisory Committee Notes of

the 1966 amendments to Rule 15(c). -Donald, 95, F.3d, at 560-61;

Singletary, 226 F.3d, at 201 n.5. But the Donald court and oth -

efs,amongathe majority qf circuits attempt to contrast such a
"mistake" with not knowingAthe names of any potentially—liabie
individual tortfeasors. By the simple expedient .of naming a state
, political subdivision or institution, such':litigants in the

circuits who prohibit Doelrelation back invoke a wherewithal to

‘discovery and joinder of otherwise-unidentified individuals long

after the limitations have expired, while Fhose giving Doe nam- -
ingé who honhestly represent not knowing the names of the would-':;
be:.defendants, are prohibited. Hence,.pro se plaintiffs naming

the state, etc., in this manner accomplish:the same purpose of a
Doe-naming in‘those circuits wﬁere the practice is'brohibitedh v

The Third Circuit in Singletary readily discerned the incongruity

; .citing a group of commentary for the proposition that Rule:15:

(c).(3) (B) [currently (c) (1) (C)(ii)] should be amended to include

the phrase, "or lack of information regarding the proper party",

before, "but for a _mistake" in_the text. 226_F.3d,.201n .5. _The
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Seventh Circuit district courts accommodating pro se plaintiffs
in this manner accomplish it through close management of discov-
ery directed to the heads of the agencies where the would-be de-

fendants were employed when the plaintiffs' claims accrued. 95

F.3d, at 556, 561. Footnote Two.

ﬁhe question presented for invoking the Court's jurisdiction in

the present case tends to provoke another question: Whether "...

Rule 15(c) on its face applies to the changing of a pérty, not

i

gjust to correcting a misnomer." Lundy, 34 F.3d, at 1192-93 and

n. 27. The Lundy court determined the rule to permit relation

back for the "addition" of defendants. Ibid. See, also, Goodman

i

% Praxair, 494 F.3d, at 468-69 (same). THe Second Circuit in

Barrow v Wethersfield, supra, determined to apply relation back
?"...only if the change is the result of an error, such as a mis-

‘homer or misidentification." Id, at 469. THe notion is taken

from language used in the Advisory Committee Notes of the 1991

‘amendments to Rule 15 (c). Between the two operations, adding or

i
i

relpacing a party, either one exerts no more influence than the
gother regarding whether a newly-joined party knew or should have
known that but-for either reason, he would have been named ini-

tially or inside the limitations. Lundy, 34 F.3d, at 1192-93.

Nor does the difference between adding and replacing determine
whether a choice was or was not made initially to sue the newly-i

ijoined party. The rule clearly relates wherée "...the amendment

changes the party", "or the naming of the party", two distinct, |
Lo s
vet occasionally one in the same, occurrances. A plaitiff may

amend_to;changewthe~party_and_thewnamemofuthemnewly:joinedmpartyf

i
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!
1

jSee, e.g., Leonard v Parry, 219 D.3d, at 27, 29. Or a plaintiff

imay amend to correct merely the misnaming of a proper party.

Barrow, supra.

iAdding defendants after a lapse in limitations is iogically con-
templated in identity of interest doctrine application. Identity%
:of interest would not be necessary if the party sought to be %
gjoined were merely a misnamed party. "Timely filing of a comp-
élaint, and notice within the limitations period to the'party

named in the complaint, permit imputation of notice to the sub-

sequently named and sufficiently related party. Shiavone v For- |

tune, 477 U.S. 21, 29 (1986). The Supreme Court's approval of i

the identity of interest doctrine encompasses approval of addini
1

parties after a lapse in limitations. - 1
{ t

The Fifth Circuit determines to permit relation back for mis-
i

pleading a sheriff's office to encompass pleading against its f
| !
iindividual deputies. Kirk v Cronvich, 629 F.2d 404, 408 n.3 (5thi

Cir 1980); Campbell v Bergeron, 486 F. Supp 1246,1251 (M.D. La.%
1980). As related previously, however, that manner of amendment;
. ;

1
is equal in substance to a Doe-naming. "'John Doe',(the funct- ;
ional equivilant of 'unknown person'." Singletary, 226 F.3d, at |

h
i

190. In the present case, however, although I had mispleaded é

against the OMV/DOC in the original Doc 1 complaint, because ;
i
prior to service I had amended to join Defendant James LeBlanc,

Doc 6, I did not qualify for the exception. g

The ‘defendant, LeBlanc, Secretary, was named on a theory of lia-i

bility like the one described in Valdezv Crosby, supra. Doc 101,

-31- !
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, Appellant's Brief on Appeal, No.17-30457. I sought to include
ithe Doe defendants thirty days inside limitations on that theoryi
{The present.case history is much like the history seen in Donald|

v_Cook County Sheriff's Dept.,supra. The plaintiff in.Donald had

incurred prejudice in the defendant's ''sua sponte''-actuated de-
-{lay of the defendant's response to the summonses served. 95 F.3d

, at 555-56, 578. Donald's motion to amend came in response to

the defendant's motion te dismiss asserting Eleventh Amendment

immunity. Id, at 557-58. But Donald filed suit two Weeks inside

the limitations in his case, Id, at 551, whereas in the present

case I filed suit two weeks qfter my claims accrued. Doc 1, ROA
16. All of Donald's motions to amend came long after the limita-

tions had expired in his case, id, at 552-53, whereas in the

'
H

present case I sought to amend thirty days.inside the limitat-

ions. Donald's case was remanded on appeal to engage discovery

and exploration of notice under Rule 15(c)(3) or for equitable

tolling..95 F.3d, at 562.

.The statute of limitations to be applied on my retaliation claim
is codified in Louisiana law giving personal injury claims one

year after they accrue. La. Civil Code, Article 3492. Federal

courts look to the forum state for personal injury limitations.

Wilson v Garcia, 471 U.S. 261, 267 (1985). THrough a sequence of

delays in the U.S. Marshal's Office with service of process and
what appears to be a clerk's error in the district court [giving|-
the defendénts sixty (thirtY—nine additional) days for respond-
ing to the sommonses they were served with giving only twenty-

— . one days for it(as in Donald,supra)],the date of filing my motion ——

-32-




P
3

sfor joining the Doe-named defendants [OMV officers and superfi—
sors],was offset from sixty-nine days inside the limitations to
thirty days inside the limitations. Doc 1, ROA 16; Doc 6, ROA Ny
100; Doc 11, ROA 129; Doc 13,ROA 145, Doc 15, ROA 147; Doc 17,
ROA 161; Doc 18, ROA 164. THere have been no '"USA Defendants'
Doc 18, ROA 164; Doc 78, ROA 615 [docket sheet]; Doc 92, ROA 707
[docket sheetl; Doc 45,pp 13-20, 20-21, ROA 386-93,393-94. The
idefendant's response to the summonses came in the form of mot-
ions to dismiss asserting Eleventh Amendment and qualified im-
munity, the latter serving to suspend or forestall discovery.
Doc.s 20 and 24, ROA 184 and 205; Doc 93, p 20, ROA 733. My
claims asserted against the Doe-named defendants accrued on Dec-
igember 4 and 7,.2015, and the motion for. joining themr came on
‘NOvember 4 and 7, 2016, in response to the defendant's motion to
’dismiss. The date given in Averment 2, Doc 6, is a typographic
error for December 4, 2015. See Averment 2, Doc 1, ROA 16. My
arguments and pleas for equitable tolling premised on those de-
lays in the U.S. Marshal's Office and in the District Court
Clerk's error produced no relief‘in the trial and appeal courts.|
All my objections on the issue were disregarded and a pall of
silence has fallen over them in those courts. Doc.s 63 and 64,

ROA 519, Electronic Order for Recusal. Petition For Rehearing On

Appeal. Footnote Three.

I got reincarcerated only a few weeks after I filed suit on Dec-
ember 18, 2015. Averment 22, Doc 45, p 4, ROA 402. On March 18,

2016, I served the Defendant LeBlanc with the Notice and Waiver

o f Service In_A_Ciwil _Action. Doc 78, ROA_615; Doc..79, ROA_621; |
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Doé 56-2, ROA 461-63 [ Inmate Mail Signiture Sheet, etc.].
My motion to join the Doe-named defendants came thirty days in-
side the limitations, and in response to the defendant's motions
'to dismiss, it would have come sixty-nine days inside the limit-:

jations had the defendants not consumed those additional thirty-

nine days they were not entitled to in response to the summonses

» knowing they are not "USA Defendants'.Doc.s 18, 78 and 80,

§ROA 164, 615 and 629, respectively. Nevertheless, but-for appli-

gcation of of the Fifith Circuit's interpretation of Rule 15(c)’

g(l)(C)(ii), defining that term, "mistake'", to exclude "lack of

gknowlege", my motion to join the Doe-named defendants would not
%have been denied. Although the trial court could have applied

%equitable tolling[and declined it over my objections], the trial
i _

‘and appeal courts have remained silent on that option, leaving
| .

only the trial court's references to futility of amendment pre-

{
i

{mised on the mistake provision of Rule 15(¢) to explain its de-

cision. Doc.s 44 and 116, pp 2-3 and 1-2, ROA 397-98 and 893-94.

Equitable -tolling 1is applied sparingly and fails to relibly in-

itercept dilatory offsettings in the circuits where Doe-relation-

back is prohibited.
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The present case is a model for ap-
propriate application of equitable tolling. See, e.g., Owens-El|

v_U.S. Attorney General, 759 F.3d 349-50 (4th Cir 1995) (clerk's

error created delay); Donald v Cook County Sheriff's Dept., 95

Fed 3d, at 554-55, 578i("sua sponte'-actuated delay with defend-!

ant's response to summonses served). But the discretion involved

:in its application is not readily prone to equity when that dis-|
Eéretion has..no specified substantive predicates to channel it.
THe contours of its operative parameters are not amenable to the
rules in the way that pleading can be handled in the rules of

procedure.

Wisenbaker v Farwell, 341 -

F.Supp.2d 1160,1165 (D.Nev.2004 (citing Supermail Cargo v U.S.,

68 F.3d 1204, 1206 (9th Cir 1995)(regarding Rule(12)(b)(6)). For
these»reasonslit is less likely to intercept adverse dilatory
offsettings. But issue/claim preclusion application are also
creatures of discretion. Under the status quo, however, would-be
defendants enjoy the protections of issue/claim preclusion app-.
lication and laches, combined with the notice/mistake [choice]
provisions of Rule 15(c¢c) to enforce the statutes of limitat-
ions, whereas plaintiffs have only the loose and often illusory
protections of discretionary tolling.

REgarding prejudice [Rule 15 (C)(1)(C)(i)], lack of knowlege of

identity does not indicate a decision [choice] to not hold any
would-be defendant liable in given cases. To the contrary, Doe-

naming indicates a plaintiff's intention to join that defendant

for liability, Hence, prohibiting Doe.relation back is._prone_to
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to facilitate disoperation of the rule in cases where a fajlure
dnitially or within the time-limit for it to name a defendant,
or use a placeholder Doe-naming,.could‘be misinterpreted as a
decision [choice] to not sue that would-be defendant. Neverthe=.

less, moreover, would-be defdendants have issue/claim preclusion

and laches where they may be applied. Doe relation back, in and -

of itself therefore, doés’ not work prejudice to would-be dEfeﬁdeﬁ

! ,
ants..

Regardinéﬁnotige[Rule 15(c) (1) (C)(ii)], a well-pleaded complaint

Doe-naming, compared to one which merely includes a list of Doe
names in the caption, is more likely to succeed in giving notice

to would-be defendants that they are in the process of being de-

teétearmin-personam,;based on what a person of ordinaryintellig-
knce would infer. See, e.g., concurrent opinion of SEnior Judge

hiiliam M. Hoeveler, Wayne v Jarvis, 197 F.3d 1098, 1107-08(1llth

Cir 1999). It is largely a technicality—proof process of subst-
ance and.it .coincides with what the Supreme Court laid before us

in Tbrres, Foman and New York Central, supra. Conforming the

Fact éllegations in a complaint to what is meant in these obser-
%ations would improve a complainant's prospect regarding compli.-
ance with the rules of pleading in general , as they are expl-.
ained in the Supreme Court's most recent decision given in Twom- |

bly and Igbal, supra, on the subject. Vague and conclusory alle-

gations would fail to apprise would-be defendants of looming 1li-

ability for preserving repose. Hence, Doe relation back in no

way discounts the requirements of proper notice when the rules

for pleading elsewhere are moderately observed in assessment of |

|
2 -36-
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—ants..—Recall-that I.filed the -motion-to-amend-thirty.days.-inside:

|

%sserted claims.

%s related previously, the Defendant LeBland was served with the
&otice of Waiver of Service in a Civil Action on March 18, 2016,
sufficient to apprise him and his subordinate officers in the OMQ
DOC[field officers and supervisors] of in personam detection ané

¢

joinder through identity of interest and eventual discovery and

amendment.

&gcall that the OMV/DOC field officers first became aware of my
state court litigation activities through their own electronic
data banké that are linked with the OMV/DOC Headquarters in Batoé
Rouge. Exhibit-C-1 and C-2 OMV REport, Doc 1-1, ROA 81-82. Aver-ér
Pents 5 and 20, Doc.s 6 and 45, ROA 101 and 400, respectively. |

That development indicates interoffice transmission of such in-

formatlon between OMV field officers and Baton Rouge superv1sors,

Defendant LeBlanc a plausibly-involved implicated individual

among.them. See;~e.g., Part II, infra. In proximity with that %
1 o

| ' :
- acknowleged data link in relation to DOC Headquarters, it is not |
{ H

&mplausible to.impute notice of my federal court litigation acti-
vities to the Doe-named OMV field officers involved.

There are widely diverse and counterintuitive interpretations of

how to apply Rule 15(c) relation back among the federal cir-
cuits with no indication of it resolving itself. Finding that
Doe-namings can relate back, at-least for government agent indi-
viduals, would effect reversing the trial court's rejection of
my Doc 33/35 Averment 23-27 amendments, giving thirty days for

discovery, identification and joinder of the Doe-named defend-
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%the limitations.
éAvreview of the entire record indicates that the peculiar rela-

gtionship that existed between myself and the defendants, between
l :

%a government agency [agents] and its prisoner, facilitated the
defendants' ability to effect dilatory offsettings sufficient
%for'its,purpose and there was nothing I could do about it. In
;the féderal-circuits where Doe relation back is prohibited,
iwhere the controversy is between government agents and nongo-
verﬁment idividuals, where the identities of the government a-
igents involved is often knowlege peculiar to government agencies
g' there is often strong incentive, ample opportunity and adeg- k
uate talent within those agencies to orchestrate termination of

controversies on technicality grounds through dilatory'offset*

tings. Permitting,but also limiting, Doe relation back to cases
where the compléint gives enough information to impute knowlege
to would-be » defendants of the claim would pro-:
vidé a needed measure of equilibrium to controversies where the
need to preserve repose from indefinately-looming liability in

this context competes with the need to bring legitimate claims

to closure on the merits. Limiting the holding to claims againsé
: t
1

government agents coincides with the Notes of the Advisory Com-
. !

mittee in the Amendments to Rule 15(c), and limiting the inci-
; —— — ‘ -t

dence of imputed knowlege to complaints giving sufficient;detaiﬁ

i

i .
I s, . . .

for it coincides with the precepts of Twombly-Igbal, supra . Lea-
1 : ‘
ving the remaining categories of relation back to, e.g., private.

sector liability, etc., to application of Rule 15(c)(1)(C) of

————-———~the rule would-harmonize-with- these_options
) .
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Conclusion

The petition for writ of certiorari should be granted.

| Footnotes
i
Footnote One: In the related claim asserting that La. RS32:863

I
}
f
i

is unconstitutional for due process of law the trial court conc-

luded that 863 is not unconstitutional because a $500.00 fee is
minor" and notice served at a "last known address is almost al-
ways constitutionally sufficient." Doc 93, p 17, ROA 730, Dboc

116, ROA 893-94.

Footnote Two: The theory of liability that the 1966 Advisory
Committee commented on and the one mispleaded in Donald, supra,

are not precisely the same. The 1966 Advisory Committee refer-

l
i
?
‘%
enced mispleading against the UNited States government to encom-!
pass pleading against the head of its government agencies; i

! ;
whereas the theory of liability relied on in Donald entalled ‘

mispleading against the state to encompass pleading against the§
‘ 5
I

head of that agency or one or more of its agents. The former 1nj
|
yolved judicial review of administrative actions controlled by

federal statutes that require pleading against the heads of var-
ious federal agencies; whereas the latter involves suing a state

or its agencies who in pursuance of their state soverienty in

the Eleventh Amendment are immune to suit in the federal courts.

Donald, 95 F.3d4, at 561. THe principle is extended to misplead-

ing against municipalities to encompass pleading against its of-

ficers and/or mayors, where municipalities are not vicariously

bruunderw1983TmSeeTweTgw, Soto. -v--Brooeklyn-Corr!'l,--80-F.3d_34.,35.

~30-

I :
liable and supervisors are not liable through respondeat- superi-:




<

-36 (2d Cir 1996). The principle is extended to the private sec-

‘tor for mispleading against corporations to encompass pleading
éagainst its employees. Goodman v Praxair, 494 F.3d, at 474.

!
Footnote Three: The trial court misapprended qualified immunity.

EIt cannot be applied for any reason that forms a Rule 12(b)(6)

Edismissal. Goodman v Harris County, 571 F.3d 388, 396 (5th Cir

;2009). If a claim fails under Rule 12(b)(6) it is dismissed and:

i

|
%nothing remains for a court to grant immunity from. Failure to

gadequately plead involvement is a Rule 12(b)(6) dismissal issueé

?espectfully,

i N
; |
/U\c}»f@g, (WSS WY'S !

Mark Hanna, # 132872
: WCC, H1A

i 670 Bell Hill Rd.

3 Homer, LA 71040
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