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IN THE

SUPREME COURT OF THE UNITED STATES

Troy Lincoln Powell , Petitioner
VSs.

STATE OF CALIFORNIA, Respondent

PETITION FOR A WRIT OF CERTIORARI TO
THE SUPREME COURT OF THE STATE OF CALIFORNIA

Petitioner Troy Lincoln Powell respectfully prays that a writ of certiorari issue to
review the decision of the Supreme Court of California affirming his convictions and
sentence of death.

OPINION BELOW

The opinion of the Supreme Court of California is reported as People v. Powell, 5
Cal. 5th 921 (2018) and is attached hereto as Appendix A. The Supreme Court of
California’s denial of petitioner’s petition for rehearing is attached hereto as Appendix B.

JURISDICTION

The jurisdiction of this Court is invoked pursuant to 28 U.S.C. §1257(a). The



Supreme Court of California filed its opinion on August 13, 2018. Petitioner’s timely
petition for rehearing was denied on October 24, 2018.
CONSTITUTIONAL PROVISIONS INVOLVED

Fifth Amendment: “No person shall be held to answer for a capital, or otherwise
infamous crime.... nor shall any person be subject for the same offense to be twice put in
jeopardy of life or limb...No person shall . .. be deprived of life, liberty, or property, ...
without due process of law . . ..”

Sixth Amendment: “In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury ....”

Eighth Amendment: “Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.”

Fourteenth Amendment: “No State shall . .. deprive any person of life, liberty, or

property, without due process of law; nor deny to any person within its jurisdiction the

equal protection of the laws.”

STATEMENT OF THE CASE

Petitioner, was convicted and sentenced to death on September 23, 2005, for the
killing of his girlfriend Tammy Epperson committed on November 12, 2000 in Los
Angles, California.

On August 13, 2018, the California Supreme Court rendered its decision on direct
appeal. The court affirmed the conviction on all counts as well as the judgment of death.
Petitioner filed a timely petition for rehearing. On October 24, 2018 , the California
Supreme Court denied rehearing.

REASONS FOR GRANTING THE WRIT
Children and persons with low IQs cannot be executed because they cannot

meaningfully appreciate the consequences of their behavior or exercise meaningful control
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over it. Since severely mentally ill persons, like defendant, have exactly the same cognitive
issues as children and persons with low 1Qs. Does execution of persons who are severely
mentally ill violate the due process and equal protection clauses of the Fifth and Sixth and
Fourteenth Amendments to the United States Constitution? Further, does execution of
severely mentally ill defendants with organic brain damage offend the Eighth Amendment
prohibition against cruel and unusual punishment?

Factual and Procedural Background

Petitioner, Troy Lincoln Powell was indicted by a grand jury for the county of Los
Angeles on June 20, 2002. The Indictment, filed on September 20, 2002, consisted of
five counts. Count 1 alleged that on or about November 12, 2000 appellant Troy Lincoln
Powell murdered Tammy Epperson in violation of Penal Code section 187(a). (3 CT
347.)" The Indictment further alleged that the murder was committed during the
commission of rape, rape by instrument and mayhem, and torture. (1 CT 72-73;3 CT
348.) Count 2 alleged, as a separate cause of action, forcible rape. (1 CT 73; 3 CT 348.)
Count 3 alleged sexual penetration by a foreign object. (1 CT 74; 3 CT 349.) Count 4
alleged mayhem. (1 CT 74; 3 CT 350.) Count 5 alleged torture. (1 CT 75;3 CT 350.)

On July 10, 2002 proceedings were adjourned and on August 1, 2002 appellant
was referred to a different court department for competency proceedings pursuant to
California Penal Code section 1368. (3 CT 355-356.) Following a hearing on September
13, 2002 appellant was found mentally competent to stand trial. (3 CT 360-362.)

On September 20, appellant waived arraignment and pled not guilty to all counts
and denied all special allegations. He was again found mentally competent to stand trial.
(3 CT 365.)

On March 11, 2003 the prosecution informed the court the People would seek the

! Citations to the record are denoted by the volume number of the clerk’s transcript

or the reporter’s transcript followed by the page number.
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death penalty. (3 CT 385.)

On October 31, 2003, the court declared doubt as to appellant’s competency and
criminal proceedings were suspended for a competency examination. (3 CT 417-418.)

On February 3, 2004, the court again found appellant competent to stand trial and
criminal proceedings resumed. The appellant entered a plea of not guilty and not guilty by
reason of insanity. The court appointed Drs. Niedorf and Mohandie to prepare reports
regarding appellant Powell’s sanity at the time of the incident. (3 CT 432, 434.)

On October 18, 2004 a jury and alternates were impaneled and sworn to try the
charges and the presentation of evidence commenced on October 19, 2004. (3 CT 564-
565.) Jury deliberations commenced ten days later on October 29, 2004. (12 CT 2921.)

On November 1, 2004 the jury returned unanimous verdicts finding appellant
Powell guilty as charged of murder in the first degree as to Count 1 and found the special
circumstances of rape, mayhem and torture to be true. (12 CT 2955.) The jury found
appellant Powell guilty as charged in Counts 2, 4, and 5, forcible rape, mayhem and
torture, respectively. (12 CT 2955, 2958, 2960, 2961.) Appellant was found not guilty of
sexual penetration by a foreign object as charged in Count 3 and the special circumstance
allegation of rape by instrument (Count 1) was found to be not true. (12 CT 2956-2957,
2959.)

On November 2, 2004 trial began on appellant Powell’s plea of not guilty by reason
of insanity. (12 CT 3023.) Both sides rested and the jury retired to deliberate on
November 9, 2004. (13 CT 3115.) On November 10, 2004 the jury found appellant
Powell to be sane at the time of the commaission of the offenses in Counts 1, 2, 4 and 5.
(13 CT 3127-3130,3132.)

On November 17, 2004 jury trial in the penalty phase commenced. (13 CT 3133.)
Jury deliberations began on November 19,2004. (13 CT 3138.) On December 1, 2004
the jury informed the court it was hopelessly deadlocked and the court declared a mistrial

as to the first penalty phase. (13 CT 3173-3174.)



Appellant Powell’s motion to dismiss the penalty phase was heard and denied on
January 10, 2005. (13 CT 3186-3187.)

On June 2, 2005 evidence in the second penalty phase commenced. (23 CT 5581.)
On June 16, 2005 the jury began deliberations. (23 CT 5602.) On June 27, 2005 the jury
returned a verdict decreeing the penalty of death. (23 CT 5646.) On September 23,
2005 defendant’s motions for a new penalty phase trial (on grounds of jury misconduct),
motion for a new trial and motion for modification of the verdict were heard, evidence
taken and the motions denied. (23 CT 5687-5688.)

That same date, the court sentenced appellant Powell to death as to Count 1. The
court sentenced appellant to the upper term of 8 years as to both Count 2 and Count 4, both
to be served concurrently and stayed pursuant to California Penal Code section 654. The
court imposed the term of life imprisonment as to Count 5, to be served concurrently and
stayed pursuant to California Penal Code section 654. (23 CT 5689-5699.)

Additionally, the court imposed various fines and custody credits in accordance
with California law. (23 CT 5689.)

Homicide - Background facts.

On November 12, 2000 Tammy Epperson lived in apartment A125 at the
Ballington Plaza on South Wall Street in Los Angeles. (8 RT 1010, 1012-1013.) The
Ballington Plaza complex housed referrals from various recovery drug programs and had
specific rules as to security and the signing in and out of visitors.> (8 RT 1011.)

Per the sign-in sheets (People’s exhibit no. 1), Ms. Epperson signed in with Troy
Powell, a guest, at 10:45 a.m. on Sunday, November 12, 2000. (8§ RT 1012-1013.) Mr.
Powell signed himself out at 1:26 p.m. that same day. (8 RT 1014.) When queried about
Ms. Epperson, Mr. Powell said she remained in her apartment resting. (8 RT 1014.)

On Monday, November 13", Officer Gonzalez, received a radio call to report to

> However, as with any non-automated system, it was not ironclad. It would have been
possible for a tenant and guest to enter or leave unrecorded. (8 RT 1019.)
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Ballington Plaza, apartment A125. (8 RT 1029.) On arrival, unable to gain entry through
the door, he looked through the window and saw Ms. Epperson lying on the floor. (8 RT.
1030.) Security did not possess a key for the dead bolt lock on the door so Officer
Gonzalez and one of the Ballington security guards forced their way through the front
door. (8 RT 1020; 8 RT 1030, 1032.)

The apartment appeared ransacked and paramedics summoned by Officer Gonzalez
determined that Ms. Epperson was deceased. (8 RT 1031, 1429.) The autopsy report
(People’s exhibit no. 7) stated that death was caused by multiple blunt force injuries. (9
RT 1217.)

Ms. Epperson had no upper teeth and an upper denture was broken. (9 RT 1222.)
She had partial lower teeth. (9 RT 1222.) There was hemorrhaging in her eyes and
bruises on her neck which could indicate strangulation, but the coroner, Dr. Wang, did not
believe this was the cause of death. (9 RT 1223-1224,1261.)

Ms. Epperson sustained multiple bruises and abrasions on the back of both arms
and hands and bruising and abrasions on her right leg. (9 RT 1225.) She had multiple
blunt force injuries on her head and face as well as multiple lacerations on her forehead
and face, including both eyes, her nose, cheeks and upper and lower lips. (9 RT 1228-
1229.) A large laceration on her forehead had an underlying open skull fracture; a
laceration on her lower lip went all the way through; and abrasions on the back of her neck
indicated blunt force injury. (9 RT 1229-1230.) Ms. Epperson’s injuries were not
consistent with knife wounds but were more likely caused by a kind of glass or other
object. (9 RT 1230-1231.)

Dr. Wang took multiple pieces of different colored glass from Ms. Epperson’s
body, clothing, head and hair area. (9 RT 1246.) No major arteries or veins were cut. (9
RT 1231.) Ms. Epperson’s facial bones were fractured and there were jagged cuts on both
sides of her throat. (9 RT 1233.) She had extensive fractures at the front base of her skull,

caused by blunt force trauma. (9 RT 1242-1243.) Dr. Wang opined Ms. Epperson



suffered a very severe beating. (9 RT 1244.)

Ms. Epperson also suffered vaginal trauma, including bruising, and some abrasion.
(9 RT 1247.) Dr. Wang opined that the cause was blunt force penetration of either a penis
or other kind of object of similar shape and size. (9 RT 1248-1249, 1256.)

He also opined that the majority of Ms. Epperson’s injuries were inflicted while she
was alive. She was alive when she suffered the injuries to the vaginal area, the trauma to
her face and the cuts to her neck. (9 RT 1249-1250.) He could not say which of at least
ten severe blows to her head killed her. Any one of them could have caused lack of
consciousness; she could have died very quickly or over a period of time. (9 RT 1250-
1252.)

Ronald Raquel, criminalist for the city of Los Angeles, responded to the crime
scene on November 13, 2000. (10 RT 1286, 1288.) Tammy Epperson was lying on the
floor, adjacent to the corner of her bed. (10 RT 1294.) She was nude from the waist down
with a towel covering her lower body. She was wearing a sweatshirt with the hood
beneath her. The sweatshirt was blood soaked. (10 RT 1295; 10 RT 1429.) She was
wearing a blouse underneath the sweatshirt. (10 RT 1296.) A flat-head screwdriver was
underneath her right ear and between her right hand and her head was a partial dental
plate.’ (10 RT 1297, 1375.)

Mr. Raquel found blood spatter, blood stains and blood transfer stains throughout
Ms. Epperson’s apartment, including on the walls (10 RT 1300), the bed (1299), the chest
of drawers (1356), entertainment center (1360-1361) and the television (1302, 1358-1359)
with extensive stains in the bathroom. (10 RT 1303-1305.) He opined several of the
stains were cast off stains indicative of separate incidents of a bloody object in motion

suddenly stopping. (10 RT 1360-1361, 1362-1363, 1366.)

3 Pieces of wood from a broken foot stool were also found by Ms. Epperson’s body (10
RT 1296-1297,1375), underneath the bed, under the bed, by the chest of drawers and on the left
side of the living quarters. (10 RT 1375-1376.)



There were blood stains on the bathroom walls, transfer stains on the wall between
the toilet and the shower, broken glass on the floor, stains on the inside of the toilet, stains
between the toilet lid and some shelves on the wall, stains on the waste basket, on paper
towels in the toilet, on the wall adjacent to the toilet, on the scales and on the wall behind
the toilet. (10 RT 1304-1309.)

Mr. Raquel opined the three different types of stains, transfer, spatter and cast off,
indicated three different events occurred in the bathroom. (10 RT 1311.) The stains were
consistent with a person with a bleeding head injury being shaken and hitting the wall
three times. (10 RT 1311-1312.) There were broken bloodstained pieces of glass on the
floor at the entrance to the shower and also in front of the waste basket. (10 RT 1313.)
Multiple low velocity bloodstains on the floor, caused when a bloodstained object is
dripping, were in the toilet area of the bathroom. (10 RT 1314.) Six different transfer
patterns, each one lower on the wall than the one above it, were consistent with a person’s
head with bloody hair making contact with the wall; it appeared Ms. Epperson was having
her head slammed against the wall going lower and lower as her knees gave out. (10 RT
1318.)

There were no blood drops from the bathroom to the living quarters indicating that
Ms. Epperson was carried from one to the other. (10 RT 1320-1321.)

Pieces of a broken flower vase® in the living area contained blood stains and hair.
(10 RT 1325-1326, 1352.) A piece of that vase found on the opposite side of the room
from Ms. Epperson’s body made contact with her multiple times. (10 RT 1354, 1396.) A

broken lamp’ in the bedroom also contained blood stains which indicated the lamp was

* The vase, made of plaster-like material, was quite heavy. (10 RT 1354.) Three
fragments weighed ten pounds. Pieces were found by Ms. Epperson’s head by the bed, on the
opposite side of the room beneath some clothes and paper and at the entrance of the living
quarters. (10 RT 1294, 1325, 1352.)

> The lamp was made of hard porcelain, heavy and hard. (10 RT 1351-1352.)
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used to strike Ms. Epperson multiple times. (10 RT 1349-1350, 1354, 1395.) Spatter
blood stains on the bedspread were indicative of a bloody object on the floor being hit or
struck with a fist or weapon causing the blood to spatter upwards to the bed cover. (10 RT
1343.)

A purse, T-shirt and papers were scattered on the bed and on the floor next to the
bed. (10 RT 1299.) A pair of blue jeans and a pair of lady’s panties were at Ms.
Epperson’s feet. (10 RT 1300.) Blood stains on the waistband of the jeans and the outer
liner of the right pocket were consistent with bloody hands unbuttoning the jeans and
pushing them down. (10 RT 1345, 1347-1348.) The panties were ripped and bloodstained
on the top of the crotch. (10 RT 1348, 1404.) Samples of the stains on the jeans pocket
liner and the panties were taken for DNA analysis (10 RT 1346, 1348) as were transfer
stains found on the surface of Ms. Epperson’s brassier. (10 RT 1370-1371.)

Also taken for DNA analysis were an empty water bottle on the sink in the foyer
and two bloody face cloths in the sink. (10 RT 1355-1356.)

Mr. Raquel determined the initial contact between Ms. Epperson and her assailant
took place in the bathroom where Ms. Epperson’s head made contact with the wall at least
six times. She was carried to the living quarters where additional contact occurred first
with the vase then its pieces striking Ms. Epperson multiple times and the same as to the
foot stool. (10 RT 1379-1380, 1397, 1407.)

Following the attack in the living quarters, some ransacking occurred (1380-1381,
1398-1399) and Ms. Epperson’s jeans and panties were removed. (10 RT 1381, 1406.)
No blood was found on the zipper of the blue jeans, consistent with removal by force. (10
RT 1389.)

Mental Illness- Background Facts

The facts set forth below are summarized from the sanity phase of the trial.

Included, however are additional pertinent facts presented at the second penalty phase

trial.



The evidence showed that appellant suffered from organic brain damage, a
condition that existed from early childhood. At the age of two he was beaten by his father
and hit his head on a metal pole. Mrs. Agnew, a neighbor, testified that appellant was
emotionally upset for the next year or so; he was not quite himself. (32 RT 4849.) About
six months after hitting his head, appellant experienced nocturnal seizures. (16 RT 2234-
2235.) A radioencephalogram indicated that in early 1970, appellant had epilepsy and an
abnormality in the left portion of the brain with paroxysmal activity. (16 RT 2236-2237.)
Appellant was medicated for his brain damage until he was seven and a half years old. (35
RT 5385.)

In 1976 appellant had an EEG (Defense exhibit W1); the last paragraph reads:
“Impression: Abnormal record due to the appearance of paroxysmal activity in the left
posterior frontal region that becomes nearly continuous and mirrored in the right posterior
frontal region during sleep. The record is highly suggestive of a focal seizure disorder...”
That is, as a young boy, appellant was epileptic; he had abnormal brain activity, frontal,
posterior and on both sides. (16 RT 2243.) Apparently there was no clinical follow up
after appellant was seven years of age. (16 RT 2281.)

Dr. Bertoldi examined appellant for the defense and requested an EEG. (34 RT
5158.) Appellant’s EEG showed abnormal activity mainly in the left posterior frontal
region, a different place than when he was two years old, but nevertheless on the same side
of the brain. (34 RT 5166.) The paroxysmal activity shows the epileptic activity shifting.
The shifting of the focus from side to side also means the focus is deep within the brain,;
the limbic portion of the brain is the deepest portion of the brain. (34 RT 5191, 5217.)

Dr. Bertoldi further explained that a seizure focus in the limbic area of rats
develops uncontrollable rage. In humans where there have been instances of
uncontrollable rage, autopsies have shown lesions in the limbic structures. (34 RT 5193.)

Based on the results of that EEG and other testing by various doctors, Dr. Bertoldi

opined appellant has cognitive difficulty that would be consistent with brain damage. (34



RT 5171.) For more confirmation Dr. Bertoldi ran a QEEG. This test takes the same data
as an EEG and puts it in a computer for comparison to a normal data base then maps the
difference in terms of color and gives a statistical deviation from normal. (34 RT 5182.)
The findings of the QEEG were consistent with what Dr. Bertoldi saw on the EEG
printout. (34 RT 5186.) When he read the routine EEG he saw frontal slowing, but the
results of the QEEG showed a higher degree of abnormality. (34 RT 5186-5187.)

Dr. Boone interviewed appellant when appellant was 35 years old and gave him
certain objective standardized tests. (15 RT 2139-2140.) Appellant’s IQ tested as average
at about 90. (15 RT 2142.) Dr. Boone also tested appellant’s ability in basic attention,
mental speed, language, visual spacial skills, memory - both verbal and nonverbal -
reading, math, and several tests that measure executive or problem solving skills. (15 RT
2143-2144.) The test results were consistent with appellant’s 1Q except in the area of
thinking speed where appellant scored in the 48" percentile.

Thinking speed measures an individual’s problem solving skills, reasoning and
logic. The area of the brain where those skills reside are the frontal lobes. Most of
appellant’s four test scores involving thinking speed were very low. Essentially they show
that he is very impaired. (15 RT 2144.) This area rates one’s ability to face a problem
situation, think of different strategies to solve the problem and figure out the best solution;
it also measures the ability to think through consequences of behavior and the ability to
quash a behavior that is not correct or appropriate to the situation. (15 RT 2148.) In these
four tests, appellant scored in the second percentile (15 RT 2148, 2152-2153), the fifth
percentile, the ninth to tenth percentile, and the fourth percentile. (15 RT 2149.) These
scores were much lower than one would expect for appellant’s IQ and much lower than his
scores in all other areas. (15 RT 2149.) Thus, in his daily life, appellant would have a
great deal of difficulty stopping a behavior that was not appropriate to the situation. (15
RT 2152.)

Moreover, Dr. Boone opined that although appellant obviously could make
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decisions, they would not necessarily be good decisions. In that regard, problem solving
skills were most closely related to the front portion of the brain, the frontal lobes. (33 RT
5106.) People with frontal lobe damage have little executive control and have the highest
scores in aggression, violence. (15 RT 2160.) If a person scores low on problem solving
skills that person will have trouble thinking through consequences of behavior. Decisions
will be impulsive, not empathetic. Moreover, a person with that kind of brain damage
would have difficulty understanding the impact of his behavior on others and have trouble
logically making plans and following through on those plans. (33 RT 5107.) Without fully
functioning frontal lobes people don’t really have a choice in terms of doing organized,
willful, well planned behavior; they don’t have the brain equipment to do that. (33 RT
5108.)

The consistent weaknesses in the problem solving area suggest to Dr. Boone there
might be a dysfunction of the frontal lobes of appellant’s brain. (33 RT 5123, 5131, 5133,
5140.)

While some people are born with frontal lobe damage, the seizures themselves
would not cause frontal lobe damage. Nevertheless, in Dr. Boone’s view, whatever caused
the seizures also interfered with the function of the frontal lobes. (15 RT 2162.)

More significantly, while appellant demonstrated goal oriented behavior by
purportedly evading the police for three days (15 RT 2174), his behavior surrounding the
offense was almost completely illogical. (15 RT 2174-2175.) The offense was committed
with witnesses easily available (15 RT 2179) and appellant left lots of clues making it
easy for the police to find him. (15 RT 2192.)

Dr. Vicary testified that appellant suffers from bipolar disorder. (18 RT 2475.)
Bipolar disorder is very similar to explosive disorder and appellant could have both. (18
RT 2477.) Appellant probably has an anti-social personality disorder as well. (18 RT
2556.)

Appellant’s family history corroborates the diagnosis of bipolar disorder. The
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overlap between alcohol and drug abuse and bipolar disorder is 60-70%. Bipolar
individuals are hyper sexual; appellant’s grandmother was hyper sexual. (18 RT 2504.)
Appellant’s paternal uncle spent most of his life in a psychiatric hospital (2504-2505), his
father was alcoholic, paranoid, explosive and abusive to his wife and children. (18 RT
2505.)

Dr. Vicary also opined that the tests done by Drs. Boone, Bertoldi, and Wu
confirmed brain damage consistent with someone with bipolar disorder. (18 RT 2508-
2509.) Further, Dr. Vicary administered the Millon test to appellant and Dr. Mohandie
gave appellant the MMPI® test. According to Dr. Vicary, both tests showed appellant had
a brain disorder of moderate to severe extent with indications of irritability, explosiveness,
aggressiveness, paranoia and problems in interpersonal relationships. (19 RT 2510-2511.)

Dr. Niedorf formed the opinion that appellant suffered from intermittent explosive
disorder. The disorder is a condition usually linked to brain dysfunction, familial
dysfunction and social dysfunction. It is characterized by actions, often destructive or
violent which can come on suddenly and have a characteristic of not being inhibited or
prohibitive. (17 RT 2327-2328.) Dr. Niedorf explained that the EEG results found by Dr.
Bertoldi corroborate the existence of intermittent explosive disorder - that is, the slow
waves, signs of immaturity, and failure of development. (17 RT 2335-2336.) Tests done
by Drs. Boone and Wu also corroborate brain damage. (17 RT 2337.) Dr. Boone’s work
shows the absence of executive functions, that is, the functions that either initiate behavior
or stop or inhibit behavior. (17 RT 2337.) These findings corroborate the diagnosis of
intermittent explosive disorder because they show that parts of appellant’s brain are not
able to inhibit rage or violence once those emotions get started. (17 RT 2339.)

There were four different reports of physical manifestations that corroborate the

diagnosis of intermittent explosive disorder: the Loma Linda report, Dr. Bertoldi’s report,

¢ MMPI (Minnesota Multiphasic Personality Inventory)
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Dr. Boone’s report and Dr. Wu’s report. (17 RT 2339.) Indeed, a PET scan done by Dr.
Wu confirmed a diagnosis of brain damage in the frontal area and in the temporal area of
the brain. (18 RT 2509.) The scan showed an abnormality consistent with brain damage
and bipolar disorder. (18 RT 2510.) A fifth factor that corroborated Dr. Niedorf’s
diagnosis was the initial treatment appellant was given to handle the Jacksonian seizures.
(17 RT 2347.) When appellant received anti-manic medications in prison he improved to
the point he could reflect on his behavior and even describe it. (17 RT 2347.)

In that regard, Patton State hospital records show that in April 1993 appellant was
diagnosed with major depression with psychotic features. (17 RT 2395-2396). In October
1995 he was diagnosed with bi-polar disorder. (17 RT 2396.) In July 1996 he was
diagnosed as schizophrenic, bipolar type. In Atascadero in 1997, 1998, 1999 and 2000,
appellant was diagnosed with depressive disorder, seizure disorder, and a major mental
disorder. (17 RT 2397.)

Dr. Vicary noted that during each hospital stay, appellant was treated with
extremely high doses of medication. These included:1500 milligrams of lithium, 2000
milligrams of depakote, 60 milligrams of haldol - the equivalent of 3000 milligrams of
thorazine. In that regard, if a very large animal, such as a horse, was given a 3000
milligrams dose of thorazine, it would be knocked to the ground. A normal person would
be semi-comatose for three days. (18 RT 2479.) Moreover, any physician who prescribed
such large dosages of those kinds of drugs for a person who did not need them would
likely go to jail. (18 RT 2480.)

Therefore, because appellant was getting high doses of those potent drugs and
remaining alert and rational, clearly he needed those drugs for his major mental illness and
they were helping him. (18 RT 2480.) Additionally, any person who receives these drugs
has to have his or her blood repeatedly tested to be sure that the high doses administered
are not toxic or fatal. The blood tests in appellant’s medical records confirm that appellant

took these high doses. (18 RT 2481.) Indeed, at one point appellant was given a drug
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called Clozapine, an anti-psychotic agent. It is given to less than one percent of the sickest
of the sick because it can have the very potent side effect of wiping out a patient’s white
blood cells, thus effectively eliminating the immune system. This very potent drug helped
appellant cope with his mental problems, but his blood had to be tested weekly to be sure
his white cell count did not drop into a critical zone. (18 RT 2481.)

While the defense experts conceded that appellant could probably malinger, Dr.
Vicary opined that if appellant was a fake, given the prescribed medications he was given
at Atascadero and Vacaville, he would have been under the influence and unable to speak.
(18 RT 2479-2480.)

The prosecution experts took a somewhat different view. Dr. Griesemer opined that
although appellant clearly suffered from a form of epilepsy as a child, his evaluation was
that it was a “benign” epilepsy that was probably genetic in origin and appellant simply
outgrew it. (16 RT 2294-2308.)” While the EEG tracings from the 1970's showed fairly
dramatic abnormality, those abnormalities do not correlate well with behavior. (16 RT
2300-2304.) That is, a person with these abnormalities might exhibit fairly normal
behavior. (16 RT 2312.)

Prosecution expert Dr. Mohandie did not find evidence of any major mental
disorder. Instead, he would label appellant as having anti-social personality disorder with
narcissistic and borderline traits. (18 RT 2601-2602, 2608, 2651.) While conceding that
bipolar disorder and anti-social personality disorder are not necessarily mutually exclusive
(18 RT 2612), nevertheless, his examination of the evidence convinced him that appellant
was simply a malingerer. (18 RT 2601.) While it was not impossible that appellant could
suffer from a major mental illness, Dr. Mohandie could not properly evaluate appellant for
such an illness because appellant continually exaggerated the severity of his symptoms.

(18 RT 2622, 2628.)

7 The prosecution did not present any evidence of other members of appellant’s

genetic lineage who might have suffered from epilepsy.
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As for the diagnoses of myriad other professionals including prison physicians who
examined appellant and found major mental disorders, Dr. Mohandie concluded that they
were simply misled by appellant’s ability to malinger and fake the symptoms. (18 RT
2626,2631.) Dr. Mohandie refused to opine whether the medications given to appellant
were indicative of a major mental illness because he was not allowed to prescribe such
medications and he did not know if appellant actually took those medications. Appellant
could have been faking the ingestion of those medications, even for the previous 15 years
for which there are medical records. (18 RT 2645-2646.) Moreover, even if the medical
records show that appellant had blood tests showing that he had been taking the
medications, that would not change Dr. Mohandie’s opinion. (18 RT 2647.) He did not

explain why it would not change his opinion.

ARGUMENT
L.

IMPOSING THE DEATH PENALTY ON A SEVERELY
MENTALLY ILL DEFENDANT VIOLATES THE
FIFTH, SIXTH EIGHTH AND FOURTEENTH
AMENDMENTS.

Although the Eighth Amendment does not specifically prohibit disproportionate
sentences nor does it contain an express mandate for individualized punishment, this Court
has held that the cruel and unusual punishment clause of that Amendment bans sentences
that are grossly disproportionate to the crime for which the defendant is convicted. (See,
e.g., Solem v. Helm (1983) 463 U.S. 277 [103 S.Ct. 3001, 77 L.Ed.2d 637].) Additionally,
in Woodson v. North Carolina (1976) 428 U.S. 280 [96 S.Ct. 2978, 49 L.Ed.2d 944]
(followed in Lockett v. Ohio (1978) 438 U.S. 586, 603- 04, 98 S.Ct. 2954, 2964-65, 57
L.Ed.2d 973]), the Court set forth the requirements of individualized sentencing:

“[W]e believe that in capital cases the fundamental respect for
humanity underlying the Eighth Amendment requires

15



consideration of the character and record of the individual
offender and the circumstances of the particular offense as a
constitutionally indispensable part of the process of inflicting
the penalty of death.”

( Woodson, 428 U.S. at 304, 96 S.Ct. at 2991.)

In that regard, the determination of the proportionality of a capital sentence cannot
be based solely upon the magnitude of harm resulting from the offense “[f]or purposes of
imposing the death penalty . . . punishment must be tailored to [a defendant’s] personal
responsibility and moral guilt.” (Enmund v. Florida (1982) 458 U.S. 782, 801; see also
California v. Brown (1987) 479 U.S. 538, 545[0’Connor, J. concurring] [“[PJunishment
should be directly related to the personal culpability of the criminal defendant.”].) Thus,
in considering claims that the constitution bars the execution of particular categories of
convicted murderers, the Supreme Court has always focused on the offenders’ moral
culpability and their degree of personal responsibility for the harm resulting from the
offense.

This Eighth Amendment requirement is applicable to the States through the
Fourteenth Amendment. (Roper v. Simmons (2005) 125 S. Ct. 1183, 1190; Furman v.
Georgia (1972) 408 U.S. 238, 239 (per curiam); Robinson v. California (1962) 370 U.S.
660, 666-667.) In a series of cases beginning with Gregg v. Georgia (1976) 428 U.S. 153,
the Supreme Court has applied that proportionality principle to hold the death penalty
unconstitutional in a variety of circumstances. (See Coker v. Georgia (1977) 433 U.S. 584
[death penalty for rape of an adult woman]; Enmund v. Florida, supra, (1982) 458 U.S.
782 [death penalty for getaway driver to a robbery felony-murder]; Thompson v.
Oklahoma (1988) 487 U.S. 815 [death penalty for murder committed by defendant under
16-years old]; Atkins v. Virginia (2002) 536 U.S. 304 [death penalty for mentally retarded
defendant]; Roper v. Simmons (2005) 543 U.S. 551 [death penalty for defendant under 18 -
years old] and Kennedy v. Louisiana (2008) 554 U.S. 407, 128 S. Ct. 2641, 2660, 171 L.
Ed. 2d 525, 550 [death penalty excessive for child rape] .)
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In Kennedy, this Court also observed that the Cruel and Unusual Punishment
Clause of the Eighth Amendment springs from the evolving standards of decency that
mark the progress of a maturing society. That is, the standard for extreme cruelty “‘itself
remains the same, but its applicability must change as the basic mores of society change.’
(Citation.)” (Kennedy, supra, at 544 U.S. atp. 419; 128 S.Ct. at p. 2660.) Since
punishment must be graduated and proportional to the crime, while informed by evolving
standards, capital punishment must “be limited to those offenders who commit ‘a narrow
category of the most serious crimes’ and whose extreme culpability makes them ‘the most
deserving of execution.”” ' (Citation) (Kennedy, supra, at 544 U.S. 420; 128 S.Ct. at p.
2660.) As noted above, those evolving standards of decency have already put the
execution of juveniles, mentally retarded persons and the insane outside the pale of
civilized behavior.

In evaluating whether the death penalty is disproportionate for a particular
crime or criminal, this Court has applied a two-part test, asking (1) whether the death
penalty comports with contemporary values and (2) whether it can be said to serve one
or both of two penological purposes, retribution or deterrence of capital crimes by
prospective offenders. (Gregg v. Georgia, supra, 428 U.S. at p. 183.)

With respect to whether the death penalty comports with contemporary values,
in Graham v. Florida (2010) 560 U.S. 48, 59, 130 S. Ct. 2011, 2021, 176 L. Ed. 2d
825, this Court explained the factors to be considered. The Court noted that there are
two general classifications. The first is a sentence to a term of years - a matter not
applicable here. The second involves categorical rules against the death penalty. A
subset of those cases turn on the offender’s characteristics. (See e.g. Roper v.

Simmons, supra, 543 U.S. 551,, and Atkins v. Virginia, supra, 536 U.S. 304.)

(133

In cases involving categorical rules, the Court first looks to “‘objective indicia
of society’s standards, as expressed in legislative enactments and state practice’ to

determine whether there is a national consensus against the sentencing practice at
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issue. Roper, supra, at 563, 125 S. Ct. 1183, 161 L. Ed. 2d 1.” Then , “looking to ‘the
standards elaborated by controlling precedents and by the Court's own understanding
and interpretation of the Eighth Amendment's text, history, meaning, and purpose,’
Kennedy, supra, at 421, 128 S. Ct. 2641, 171 L. Ed. 2d 525, the Court determines in
the exercise of its own independent judgment whether the punishment in question
violates the Constitution, Roper, supra, at 564,125 S. Ct. 1183, 161 L. Ed. 2d 1.”
(Graham, supra, 130 S.Ct. at p. 2022.)

Fifth and Sixth Amendment

If appellant’s significant mental impairments make him identically situated in
all relevant respects to persons whose youth or mental deficiencies categorically
exempt them from the imposition of a sentence of death, then appellant’s death
sentence also violates the equal protection and due process clauses of the Fifth, Sixth

Eighth and Fourteenth Amendments.

Death Penalty Inappropriate for Severe Mental Illness.

It is practically hornbook law that the Constitution requires that the death
penalty be reserved for the offenders with the greatest moral culpability. (4Atkins v.
Virginia, supra, 536 U.S. at p. 319, 122 S. Ct. 2242, 153 L. Ed. 2d 335.) The whole
notion of moral culpability is premised on the assumption that persons have the free
will to “steer between lawful and unlawful conduct.” (Grayned v. City of Rockford
(1972) 408 U.S. 104, 108.) When the law attempts to deal with persons whose
behavior is largely controlled by mental afflictions, however, this underlying
philosophical assumption is severely challenged.

Penological Purposes - Deterrent and Retribution

As noted above, there is a two part test for determining if the death penalty is

appropriate for a particular offense or offender. Does the death penalty comport with

contemporary values and does it serve one or both of two penological purposes,
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retribution or deterrence. For ease of understanding, appellant will deal with these
matters in inverse order.

In Atkins v. Virginia, this Court reasoned that executing the intellectually
disabled does not serve either of the two purposes recognized as the justification for
the death penalty, retribution and deterrence. This Court held that intellectually
disabled individuals, “[b]ecause of their impairments, ... have diminished capacities”
and noted “their deficiencies do not warrant an exemption from criminal sanctions,
but they do diminish their personal culpability.” (/d, at p.318.) Among the
“diminished capacities” of intellectually disabled persons noted by the Court was the
capacity “to control impulses.” (/bid.) The Court noted it was these “cognitive and
behavioral impairments that make these defendants less morally culpable.” (/d., at p.
320.)

Further, the Court held that because retribution depends on culpability, the
lesser culpability of the mentally disabled does not merit the death penalty as an
appropriate form of retribution. The court also held that capital punishment can serve
as a deterrent only when murder is the result of premeditation and deliberation, that
exempting the intellectually disabled from the death penalty will not affect the cold
calculus that precedes the decision of other potential murderers, and that that sort of
calculus is at the opposite end of the spectrum from behavior of intellectually disabled
offenders. (Atkins v. Virginia, supra, 536 U.S. 304, 319.)

This Court applied similar reasoning in Roper v. Simmons, supra. In Roper the
Court’s reasoning rested on three rationales. First, in persons under age 18, a “lack of
maturity and ... underdeveloped sense of responsibility.... often result in impetuous
and ill-considered actions and decisions.” (Roper v. Simmons, supra, 543 U.S. at p.
569, citations omitted.) Second, juveniles “are more vulnerable or susceptible to
negative influences and outside pressures, including peer pressure.” (/bid., citations

omitted.) Juveniles “have less control ... over their own environment.” (/bid.,
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citations omitted.) Therefore, they “lack the freedom that adults have to extricate
themselves from a criminogenic setting.” (Id. at p. 569, quotations omitted].) Third,
the Court acknowledged that “the character of a juvenile is not as well formed as that
of an adult. The personality traits of juveniles are more transitory, less fixed.” (/d. at
p. 570, citations omitted; Thompson v. Oklahoma (1988) 487 U.S. 815, 834, quoting
Eddings v. Oklahoma (1982) 455 U.S.104 at pp. 115-116 [ “But youth is more than a
chronological fact. It is a time and condition of life when a person may be most
susceptible to influence and to psychological damage.”]; see also Johnson v. Texas
(1993) 509 U.S. 350, 367 [ “A lack of maturity and an underdeveloped sense of
responsibility are found in youth more often than in adults and are more
understandable among the young. These qualities often result in impetuous and
ill-considered actions and decisions.”)

Similar to the rationales in Atkins and Roper, execution of the severely
mentally ill does not serve the penological purpose of either deterrence or retribution.
Deterrence is of little value as a rationale for executing offenders with severe mental
illness when they have diminished impulse control and planning abilities. Further,
since retribution is based on moral culpability, under the evolving stands of decency,
the death penalty for persons who are volitionally impaired is an inappropriate form of
retribution.

In that regard, although some juries may well seek to punish an offender by
death despite the presence of a mental illness impairing self-control, this does not
establish a higher degree of culpability. Instead, allowing a jury to emotionally
respond to the horrific details of a sexually violent case and return a death verdict in
spite of clear evidence that the person is volitionally impaired is exactly the type of
arbitrary result condemned by Eighth Amendment jurisprudence. “In this context,
which involves a crime that in many cases will overwhelm a decent person’s

judgment, we have no confidence that the imposition of the death penalty would not
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be so arbitrary as to be ‘freakish.”” (Kennedy v. Louisiana, supra, 128 S.Ct. 2641,
2661, citing Furman v. Georgia, supra, 408 U.S. 238.)

The Death Penalty for the Severely Mentally Ill Does Not Comport with
Contemporary Values

The second part of the test is whether capital punishment comports with
contemporary values.

While there is no legislative enactment which specifically prohibits the
execution of the severely mentally ill, that omission is not fatal to appellant’s
argument. While legislative enactments may be persuasive, nevertheless, “[t]here are
measures of consensus other than legislation.” (Kennedy, supra, at p. 433, 128 S. Ct.
2641,2657, 171 L. Ed. 2d 525, 547.)

For instance, a Gallup Poll conducted in October, 2003 found that almost 75
percent of those surveyed opposed executing the mentally ill. (See Kevin Drew,
Arkansas Prepares to Execute Mentally 11l Inmate, CNN.com, Jan. 5, 2004.)

The legal community has examined the issue and weighed in as well. After
forming a task force to study the issue of executing the mentally ill, the American Bar
Association adopted a resolution opposing the execution of the severely mentally ill.
(See ABA Report with Recommendation No. 122A, Adopted August 2006; see also,
Ronald S. Honberg, The Injustice of Imposing Death Sentences on People with Severe
Mental Illnesses, 54 U.L.Rev. 1153 (2005) (describing how Atkins principles
concerning reduced culpability might apply to the severely mentally ill).)

Additionally, virtually every major mental health association in
the United States has published a policy statement advocating either an
outright ban on executing all mentally ill offenders, or a moratorium until a more
comprehensive evaluation system can be implemented. The organizations that take

positions against execution of mentally ill offenders include, but are not limited to, the
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American Psychiatric Association (see Recommendations and Report on the Death
penalty and Persons with Mental Disabilities; Mentally III Prisoners on Death Row
(approved December 2005); Moratorium on Capital Punishment in the United States
(approved October 2000), APA Document Reference No. 200006); the American
Psychological Association (see Resolution on the Death Penalty in the United States);
the National Alliance on Mental Illness (see Public Policy Platform of the National
Alliance on Mental Illness (8th ed. 2006) and the National Mental Health Association
(see Death Penalty and People with Mental Illness (approved March 2001).) Capital
prosecution of volitionally incapacitated offenders carries heightened risks of
unjustified executions.

Thus the weight of national consensus dictates that petitioner’'s
death sentence constitutes cruel and unusual punishment in violation of the Eighth
Amendment, and must be vacated.
Prejudice from Allowing the Death Penalty in this Case

Procedures authorizing the death penalty for volitionally incapacitated
defendants create a constitutionally unacceptable risk that the penalty will be imposed
in spite of factors which may call for a less severe punishment. Appellant testified in
his own defense here and volitionally incapacitated defendants typically are poor
witnesses and their demeanor may create an unwarranted impression of lack of
remorse for their crimes. Certainly the prosecution argued that appellant was not a
credible witness.®

Any defendant whose mental illness at the time of the offense

8 The prosecutor told the jury “I would submit to you that when he took the stand

and he kind of blubbered a little bit, he looked down and kind of cried when the defense asked
him did you intend to kill Tammy, and he kind of waited and waited and no, you know, kind of
blubbering.

That’'s for purposes of getting your sympathy. That's not because he didn't remember what
he did, and you know that. That was his excuse.” (13 RT 1866.)
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rendered him or her unable to conform conduct to the requirements of the law is a
defendant suffering from severe mental illness. The effects of severe mental illness in
defendants such as appellant sharply constrict the ability to give meaningful assistance
to counsel in proceedings leading to the determination of culpability, eligibility for the
death penalty, and the appropriate penalty. Mentally ill, neurocognitively impaired
defendants are significantly less able than other defendants to assist their attorneys in
presenting factors which may call for a reduction in the level of legal culpability
and/or a less severe penalty because they are unable to appreciate, recall, assess and
meaningfully communicate information necessary to question the accuracy of
aggravating details of the crime or identify the existence of mitigating circumstances.
(See, e,g., Christopher Slobogin, What Atkins Could Mean for People with Mental
Illness, 33 N.M. L. Rev. 293,297 (2003) ( “The same types of assertions that Atkins
and Thompson made about people with retardation and juveniles can be made about
people with significant mental illness.”); see also id. at 303 (“[E]xecution of people
with mental illness should not be permitted unless there is good reason to believe that
people with mental illness are more culpable or deterrable than people with mental
retardation or juveniles. That demonstration ... cannot be made when mental illness is
equated with psychosis at the time of the crime.”); Ronald J. Tabak, Executing People
with Mental Disabilities: How We Can Mitigate an Aggravating Situation, 25 St.
Louis U. Pub.L.Rev. 283, 290 (2006) (“Generally, [the psychotic mentally ill] are
more impaired in their ability to avoid committing serious crimes than are juveniles
under age eighteen, whom Roper categorically exempts from capital punishment.”).)
Mental illness that disables a defendant from controlling his own conduct can
act as a two-edged sword in penalty phase deliberations by increasing the likelihood
that the aggravating impact of apparent future dangerousness will be considered and
inappropriately weighed by the jury. A defendant’s serious mental illness is that fact

about a defendant which unfairly engenders the greatest fear of future violence, and
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yet does not reflect moral culpability on his part. (See State v. Ketterer (Ohio 2006)
855 N.E.2d 48, 87 (“The time has come for our society to reexamine the execution of
persons with severe mental illness.”); see also People v. Danks (2004) 32 Cal.4th 269,
322 (conc. & dis. opn. of Kennard, J.) (acknowledging that while the disability at
issue in Atkins was mental retardation other mental impairments such as schizophrenia
may be equally grave because they involve the same “diminished capacities to
understand and process information, to communicate, to abstract from mistakes and
learn from experience, to engage in logical reasoning, to control impulses, and to
understand the reactions of others.”).)

While appellant has not been adjudged insane in the legal sense, he was
nonetheless acting under the compulsion of a mental affliction not shared by the
public generally. Like the defendant in Atkins v. Virginia, supra, appellant exhibited a
diminished capacity to understand and process information, to abstract from mistakes
and learn from experience, to engage in logical reasoning, or to control his impulses.
Nonetheless, appellant is being punished as severely as if he premeditated and
deliberated a homicide. This sentencing scheme makes no sense in light of appellant’s
limited ability to control his medical condition.

Moreover, because appellant was unable to control his conduct, for which he
was convicted and sentenced to death, appellant’s execution is barred by the Eighth
Amendment’s requirement of proportionality. The imposition of the death penalty on
offenders so mentally ill that they are unable to control their behavior offends a
longstanding collective judgment of the American people, as expressed in their laws
and sentencing practices. Such sentences are grossly disproportionate to such
offenders’ moral culpability, they serve no permissible penological goal, and they
carry an enhanced risk of error. Because such an anomalous sentence was imposed
upon appellant, the Cruel and Unusual Punishment Clause of the Eighth Amendment

requires that the sentence be vacated.
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Further, because appellant’s significant mental impairments make him
identically situated in all relevant respects to persons whose youth or mental
retardation categorically exempt them from the imposition of a sentence of death,
petitioner’s death sentence also violates the qual protection and due process clauses of

the Fifth, Sixth, and Fourteenth Amendments.
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CONCLUSION

For the reason set forth above, the petition for a writ of certiorari should be

granted, and the judgment of the Supreme Court of California should be reversed.
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Attorney at Law

Counsel of Record for Petitioner
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IN THE SUPREME COURT OF CALIFORNIA

THE PEOPLE,

Plaintiff and Respondent,
S137730
V.

TROY LINCOLN POWELL,
Los Angeles County

Defendant and Appellant. Super. Ct. No. BA240299-01

N N N N N N N N N N

A jury convicted defendant Troy Lincoln Powell of the first degree murder
of Tammy Epperson (Pen. Code, § 187, subd. (a))! and found true three special
circumstance allegations: that the murder was committed while defendant was
engaged in the commission of rape (8 190.2, subd. (a)(17)(C)) and mayhem (8§
190.2, subd. (a)(17)(J)), and the murder involved the infliction of torture (§ 190.2,
subd. (a)(18)). The jury also convicted defendant of forcible rape (§ 261, subd.
(@)(2)), mayhem (8 203), and torture (8 206). In a separate proceeding, the jury
found that defendant was sane when he committed the crimes of which he was

convicted.

1 All further statutory references are to the Penal Code unless otherwise
indicated.



The original jury was unable to reach a verdict in the penalty phase, but a
newly-selected jury returned a verdict of death after a second penalty proceeding.
Defendant moved for a new trial and for modification of his sentence to life
without the possibility of parole. The trial court denied those motions and
sentenced defendant to death.2 This appeal is automatic. (§ 1239, subd. (b).) For
the reasons that follow, we affirm the judgment.

. FACTS
A. Guilt Phase Evidence

1. Prosecution evidence

Tammy Epperson was a recovering heroin addict who had recently
completed a 12-step treatment program and held a responsible job. Epperson lived
on her own at Ballington Plaza, an apartment complex that accepted referrals from
substance abuse recovery and inmate rehabilitation programs. The property
manager there described Epperson as “a very good tenant. . .. [S]he took care of
herself. She spoke well, she was very proud of what she was doing . . ., and she
paid rent on time.” Her apartment was “very neat, everything in the right places.”

Defendant met Epperson in the summer of 2000, while he was residing at
Weingart Center in Los Angeles, which provided short-term housing and
programs for persons recovering from substance abuse. Defendant had recently
been released from prison. Epperson had gone to Weingart Center to visit
Timothy Todd, a mutual friend of defendant and Epperson who was working
there. Defendant noticed Epperson and later asked Todd to introduce him to her.

Epperson was “hesitant” to meet defendant because “she didn’t want a

2 The court also sentenced defendant to the upper terms of eight years on the
convictions for forcible rape and mayhem and to life imprisonment on the torture
conviction, all to be served concurrently and stayed pursuant to section 654.



relationship” at that time. Not long before, Epperson had broken off a romantic
relationship when she discovered that her boyfriend, Ronald Sims, had lapsed
back into substance abuse. Todd persisted, however, and Epperson eventually
relented. Defendant, Epperson, and Todd soon began spending time together,
attending movies, eating out, and driving together in defendant’s truck.

The nature of defendant’s relationship with Epperson was the subject of
conflicting testimony. Todd, who was employed as Epperson’s assistant and
claimed to be her confidant, did not believe she and defendant were ever
romantically involved. Photographs and other evidence, however, suggested that
Epperson and defendant eventually spent time together in Todd’s absence.
Without question, defendant became obsessed with Epperson, declaring to Todd
that he loved her and saying, “If I can’t have her, nobody will. I’ll kill her and
myself.” At some point, he became upset that she was “hanging around with other
men.” Defendant began to appear uninvited at Epperson’s workplace and to call
her repeatedly. His behavior eventually became distressing to Epperson. In late
October 2000, Todd testified, Epperson broke off relations with defendant, but he
continued to call her “constantly” at work.

On a Sunday in early November, defendant was loitering across the street
from Epperson’s church after services ended. She spotted him while she was
standing outside the church, talking with Sims. Epperson and defendant were both
Caucasian, while Sims was African-American. As will be discussed below, the
inter-racial character of Epperson’s relationship with Sims may have been an
irritant to defendant, who was affiliated with a white supremacist gang while in
prison.

Epperson told Sims she had to “deal with this matter now,” referring to
defendant, and crossed the street to talk to defendant. According to the visitors’

log at Ballington Plaza, defendant and Epperson entered the building that morning



at 10:45 a.m., and defendant left at 1:26 p.m. The afternoon security guard,
however, saw defendant walk through the lobby toward the exit doors between
2:00 and 3:00 that afternoon. Because the building required all guests to be
escorted, the guard, who was familiar with Epperson and defendant, stopped
defendant and asked him where Epperson was. Defendant replied that she was

“ “in her unit resting.” ” Later that day, defendant twice called Todd to ask him to
check on Epperson, saying he had killed her, but Todd did not take defendant
seriously.

The police did not enter Epperson’s apartment until the next day, after she
failed to appear for work. Epperson’s body was lying on the floor, and her
apartment appeared to have been ransacked. Two days later, defendant was
arrested at a local motel. Epperson’s keys were found on a table next to the bed in
the motel room.

Conclusions about the manner of Epperson’s death were based largely on
forensic evidence regarding the condition of her apartment and her body. Officer
Ronald Raquel, a criminalist who specialized in blood spatter and sexual assault
analysis, examined Epperson’s apartment on the day following the killing. Raquel
said Epperson’s body was located in the center of the apartment’s living quarters,
between the bed and a chest of drawers. She was wearing a blouse and hooded
sweatshirt on the upper portion of her body, but she was nude from the waist
down, with a towel covering her lower body. Her brassiere, underneath the
clothing, had been pushed up above the nipples of her breasts. The condition of
her blood-soaked sweatshirt suggested that her head had been lying on top of it for
some time without moving. A pair of jeans and women’s panties were piled at her
feet. Blood stains and spatters were found throughout the living quarters and

bathroom of the apartment.



Using a large number of photographs, Raquel described the pattern of blood
residue in the apartment, explaining the inferences that could be drawn from the
size, shape, and location of the stains and spatters. Based on his observations,
Raquel inferred that the assault began in the bathroom, where Epperson’s head
was slammed against the wall at least six times as her knees gave out, resulting in
a descending pattern of smears. She was then carried into the living quarters and
placed near the bed in the spot where her body was found. There the attack
continued.

Large pieces of a plaster flower vase and a hard lamp, both weighing at
least ten pounds prior to breaking apart, were strewn about. Portions of each had
been used to strike Epperson’s head repeatedly. She had also been struck with a
wooden footstool and, after the footstool broke apart, its individual pieces. The
cord of the lamp had been wrapped around her head. Blood stains on the jeans at
her feet were consistent with a pair of bloody hands unfastening the jeans and
forcing them down. The inner surface of her thighs contained residues consistent
with “a bloody object [making] contact with the victim’s thighs after the . . . blue
jeans were removed.” A screwdriver found under Epperson’s arm had blood on
the tip and could have been used to inflict a wound below her eye.

Following the assault, the assailant ransacked the apartment, going through
Epperson’s closet, drawers, and other property. Paper towels thrown into the toilet
had been used to clean a bloody object, possibly a pair of hands.

Yulai Wang, M.D., a deputy medical examiner who performed an autopsy
on Epperson, testified about the condition of her body. Dr. Wang concluded that
Epperson died from multiple blunt force injuries. Epperson had bruises and
abrasions on the back of her arm, hands, and her right leg that Wang characterized
as “defensive wounds,” presumably suffered as Epperson sought to protect herself.

Blows to her head had caused a large laceration on her forehead, with an



underlying open skull fracture, and there were multiple lacerations on her
forehead, both eyes, nose, cheeks, and upper and lower lips, both inside and
outside. The wound to her lower lip went “through and through,” and the open
skull fracture was “deep in through the inside of her head.” She also had a seven-
inch gaping skull fracture on the left side that ran from the front to the back of her
head and extensive fractures to the front and base of her skull. Her nose and both
cheekbones were fractured, and her face had been flattened by fractures of the
underlying facial bones. Three separate wounds had been cut into the left side of
her neck and head, three-quarters of an inch, one and one-half inch, and two and
one-half inches long. A similar wound was on the right side of her neck. These
wounds had been inflicted by a sharp, irregular object, such as broken glass, rather
than a knife. None of these cuts had severed the carotid artery, an injury that
would have been promptly fatal. Hemorrhaging in her eyes and bruises on her
neck suggested strangulation. Her brain showed bruising and bleeding in several
different places, and an area of bleeding beneath her scalp “almost cover[ed]” the
right side of her head. Pieces of glass of different colors were removed from her
body, clothing, head, and hair. In a career involving over 2000 autopsies, Dr.
Wang had seen only a “very small number” of beatings this severe.

Epperson also suffered injuries suggestive of sexual abuse. She had bruises
and abrasions in the back and both sides of her vaginal area, with hemorrhaging
under the skin. Dr. Wang concluded these injuries had been caused by “the blunt
force penetration either by a penis with a lot of force or other kind of object of
similar shape and size.” She found the extent of trauma suffered by Epperson to
this part of her body to be “very rare[].”

Because death causes a loss of blood pressure, Dr. Wang testified, injuries
inflicted after death do not cause bruising and bleeding. Accordingly, she

concluded that the “majority” of Epperson’s injuries, perhaps as much as 95



percent, were inflicted while she was still alive, including the extensive injuries to
her vaginal area, face, and neck.

The parties stipulated that DNA analysis identified defendant’s blood on
Epperson’s jeans and panties, her inner thighs, and a washcloth and plastic water
bottle found in the sink. In some of these areas, Epperson’s blood was mixed with
that of defendant, and her blood was identified in samples collected around the
living quarters. Defendant’s DNA was found in a vaginal swab, and his sperm
was found in and outside her vagina.

The prosecution also presented evidence of two prior assaults by defendant.
A former girlfriend testified that, in 1992, she attempted to end their three-year
relationship. Defendant responded that he would kill her. He grabbed her by the
throat, dragged her to the ground and down the driveway, and kicked her twice in
the head and neck. As he dragged her, he told her, “You’re going to die.”
Neighbors prevented any further injury, but the woman has had lingering neck
pain. The second assault victim met defendant in January 1999 and had a few
dates with him. Two months after they met, she told him to stay away from her.
Soon after, defendant lured her to his apartment, where he blocked the door with a
chair and began yelling at her. When she responded, he hit her in the face,
knocking her to the ground, climbed on top of her, and choked her into
unconsciousness. When she recovered, defendant ordered her at knife-point to
take off her clothes, tearing at them in his impatience. Eventually, defendant
forced her, still at knife-point, to take him with her while she picked up her
children from day care and then to drive him home. Defendant continued

harassing the woman with telephone calls until she reported him to the police.



2. Defense evidence

Testifying in his own defense, defendant confirmed that he met Epperson in
June 2000, while he was living at the Weingart Center and working as a tutor in its
computer lab. At the time, he was being medicated with Sinequan, a sedative that
helps control paranoid feelings, as well as Depakote and Paxil. Without the
medications, defendant suffered from paranoid anxiety. Through the end of July,
defendant saw Epperson while in the company of Todd, but later Todd “no longer
was basically in the picture anymore.” Epperson began to call defendant and
invite him to visit her. By mid-August, he had a “standing invitation” to go to
Epperson’s apartment. On Fridays, defendant would escort Epperson from her
place of employment to the bank to deposit cash generated at the business, and
during a transit strike in September he drove her to and from work. In late
September, they began having sexual relations. Around that time, defendant
stopped taking his medication, believing the medications made it difficult for him
to maintain an erection. Photographs of Epperson’s apartment taken by defendant
displayed a variety of small gifts he had given her, and he identified a series of
furnishings he helped to install.

One week before the killing, defendant said, he called Epperson to tell her
he was leaving Los Angeles for a period of time because he “needed some time
away.” During the conversion, he told Epperson he “expected to be put No. 1”
among her male friends. When they spoke the next day, Epperson was angry
because defendant had not consulted her about his decision to leave. They
exchanged repeated calls that day, and Epperson eventually pleaded for defendant
to return to her. He agreed that they would “call a truce and try and work this
out.” The day before the killing, they spent most of the day together, shopping

and visiting Epperson’s son. In the evening, they had sexual relations.



Epperson’s church was located across the street from the Weingart Center,
where defendant resided. On the morning of the killing, defendant testified, he
saw Epperson standing outside the church, while he was standing outside the
Center. As he watched, Sims approached her. She then crossed the street to
where defendant was standing and asked him to walk her home. When they
arrived, she asked him to come in. They later drove to a Christian book store,
returned to the apartment, and had consensual sexual relations. After they
finished, Epperson went to the bathroom and took a telephone call. From
Epperson’s side of the conversation, defendant said, he could tell she was making
social plans with someone. When defendant asked her what the call concerned,
she told him he did not “run her life” and refused to tell him who had called, other
than it was a person from her church. An argument ensued, during which
Epperson, standing in the bathroom, told him they were “done.” Defendant,
feeling “crushed,” struck her. He had no memory of what happened after that,
although he remembered seeing her on the floor. He said he had “blanked out”
like this a few times before. Defendant testified that he neither planned nor
intended to kill Epperson.

The defense also presented testimony from an expert witness regarding the
biological materials found on the panties lying at Epperson’s feet, suggesting they

had been worn, if at all, for a short time before being removed.

3. Prosecution rebuttal evidence
Charles VVannoy, who acknowledged knowing defendant “[a] little bit,
vaguely” from prison, repeatedly denied remembering the substance of an
interview he had with police following Epperson’s killing. Over defense

objection, the prosecution was permitted to play a redacted videotape of the



interview, which occurred three days after the killing and prior to defendant’s
arrest.

During the interview, Vannoy told police he first met defendant in prison in
December 1999, and they became friends. After their release, Vannoy saw
defendant at the Weingart Center, and defendant helped him move into an
apartment three days before the killing.

Late in the afternoon on the day Epperson was killed, Vannoy told the
police, defendant called him and asked to come to Vannoy’s apartment. When
defendant arrived, he was anxious and did not want to talk about what had
happened. Instead, he made phone calls to family members and others. Very
early the next morning, defendant told VVannoy he had beat Epperson to death
because she had “rejected him” and “was seeing somebody else.” Defendant said
he had been having sexual relations regularly with Epperson for two weeks to a
month prior to her killing. On the day of the killing, a man phoned Epperson
shortly after she and defendant finished having intercourse, and she appeared to
make plans to see the man. During an ensuing argument, Epperson insisted
defendant did not “own” her and that she would see “who I want, when I want.”
He then followed her into the bathroom, told her to sit on the toilet, and hit her
with a candle holder. As defendant was beating her, Epperson asked why he was
doing it. He told her, “All I wanted you to do was to love me, you know, and you
wouldn’t do that.” At some point during the beating she asked, “Are you going to
kill me, Troy?” and he responded, “Yes, Tammy, I am. I am going to kill you.”
Defendant told VVannoy he cut both sides of Epperson’s neck with glass, hit her on
the head with a wooden stool and a big lamp, and drove a screwdriver or ice pick
into her head, leaving a “big hole” in her forehead.

After some sleep, defendant signed over ownership of his truck to Vannoy

and then asked Vannoy to take him to Hollywood. When Vannoy dropped him
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off, defendant said he was going “to have fun for a couple days” and then turn
himself in. He said he first intended to steal money from Epperson’s place of
employment, using keys he had taken from her.

The prosecution also called a detective who had searched Epperson’s
apartment. The detective stated that he found a broken candle holder in the
bathroom and a broken stool and lamp elsewhere. The officer had also seen “a
hole to the middle of [Epperson’s] head” when he observed the body. The
detective later went to Epperson’s place of employment and confirmed that the
keys found in defendant’s possession at the time of his arrest fit the locks on its
doors. Finally, the detective described various wounds on defendant’s body at the
time of his arrest, including cuts and bruising on his hands, a small cut on his

forehead, and a one-inch cut on his calf.

B. Sanity Phase Evidence
Following defendant’s conviction in the guilt phase, the same jury heard the

trial of defendant’s insanity defense.

1. Defense evidence

Kyle Boone, Ph.D., a clinical neuropsychologist, administered to defendant
a series of “objective” standardized tests designed to detect brain abnormalities.
Dr. Boone found defendant’s intelligence to be at the low end of the average
range. Defendant did “well” on most of the characteristics measured, but his
problem solving skills, involving reasoning and logic, were “very low, very
impaired.” The tests on which defendant performed poorly measured the ability to
think creatively to solve problems, evaluate the consequences of behavior, and
cease behavior that is not appropriate to a situation. On a test that measured the
“ability to inhibit,” or to stop behavior that is inappropriate or incorrect, defendant

scored in the second percentile, suggesting “that in his daily life he would have a
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great deal of difficulty stopping a behavior that was not appropriate to the
situation.”

Dr. Boone concluded that defendant’s poor performance on these particular
tests demonstrated that the frontal lobes of his brain, which enable problem
solving, emotional expression, and empathy, were “not working correctly” due to
“brain damage or brain dysfunction.” The dysfunction would cause defendant to
make bad decisions and lose control of his behavior. Stressful circumstances and
alcohol would worsen this effect. According to Dr. Boone, a person who
performed like defendant did on the tests “really doesn’t have the brain equipment,
the hardware, so to speak, to control their behavior. They simply don’t have the
apparatus to make reasoned decisions about their behavior.”

Part of Dr. Boone’s testing involved an evaluation of defendant’s good faith
in participating in the tests, and Dr. Boone, a specialist in detecting malingering,
concluded defendant was “doing his best on the testing,” rather than faking
symptoms. In addition, as she pointed out, defendant’s normal to excellent
performance on many of the tests and consistently poor performance on others was
inconsistent with malingering, since he would have had to know on which tests to
do well and poorly.

Roger Bertoldi, M.D., a neurophysiologist, testified regarding the
occurrence and effect of brain seizures, generically referred to as epilepsy. Some
types of epilepsy, in particular temporal lobe epilepsy, can result in a loss of
control, leading to acts of violence. A seizure of this type can result in
uncontrollable rage. Defendant began suffering seizures before he was three years
old. His seizures continued periodically during childhood, leading Dr. Bertoldi to
conclude defendant suffered from “true epilepsy,” caused by abnormal brain
activity. As an adult, Dr. Bertoldi testified, defendant continues to exhibit

symptoms of nocturnal seizures. An electroencephalogram (EEG) performed on
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defendant demonstrated two abnormalities. First, the frontal portion of his brain
had “too much slow activity,” which showed that this portion of his brain “is not
functioning correctly.” To this extent, Dr. Bertoldi said, his findings were
consistent with those of Dr. Boone. Second, defendant’s EEG indicated
“paroxysmal activity,” periodic spikes of activity that arose and receded, which is
also “consistent with underlying brain dysfunction.” A computer analysis
confirmed the abnormal slow function in the front of defendant’s brain, detected in
fewer than 1 percent of the population and suggesting defendant suffered from
epilepsy. Defendant was prescribed Depakote to control the seizures by limiting
the penetration of abnormal activity into his brain. Defendant had told Dr.
Bertoldi that prior to the various violent episodes in his life, he had ceased taking
the drug. This coincidence, in Dr. Bertoldi’s view, connected the violent episodes
to an underlying epileptic disorder. In Dr. Bertoldi’s experience, epileptic patients
commonly describe a sense of disassociation from their conduct at the time of a
seizure. He explained that the type of brain dysfunction he observed in defendant
can result in “extraordinary rage like a primitive, very primitive rage.”

Saul Niedorf, M.D., is a psychiatrist who often worked with the victims and
perpetrators of domestic violence. Based on three interviews with defendant
during his incarceration and Dr. Niedorf’s review of “a dozen” reports on
defendant, he concluded defendant suffers from a mental condition known as
“intermittent explosive disorder,” which is characterized by destructive or violent
actions that occur suddenly and lack a “cutoff.” Dr. Niedorf based his diagnosis
on a number of factors, including (1) defendant’s history of neurological
abnormalities from an early age, (2) the continued presence of slow brain waves in
his recent EEG, which indicated a “failure of development,” (3) Dr. Boone’s
testing, which indicated “the absence of a certain kind of function,” and (4) a

recent positron emission tomography (PET) scan showing areas of abnormally low
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activity in defendant’s brain, which suggested that his brain lacked the capacity to
inhibit his rage once it started. In addition, Dr. Niedorf observed, the harsh facts
of defendant’s upbringing demonstrated that he was “programmed for violence”
by the brutal conduct of an abusive father toward his family members, conduct
that defendant internalized. Dr. Niedorf noted that defendant also had a history of
suicide attempts, beginning in childhood and continuing through his then-current
incarceration, which was consistent with his diagnosis. Further corroborating his
diagnosis was defendant’s positive response to mood stabilizing medications,
which reduce a person’s arousal level and prevent excessive agitation. Dr. Niedorf
also observed that, beginning in 1993 and continuing to the time of the killing,
defendant had been diagnosed repeatedly with a variety of mental disorders,
largely depression, bipolar disorder, and schizophrenia.

In Dr. Niedorf’s view, defendant met the legal definition of insanity at the
time he committed the killing. He neither knew nor understood the nature and
quality of his actions at the time he was beating Epperson, existing instead in an
altered state of consciousness in which he failed to feel empathy or recognize the
significance of his actions. He may have been aware, at the time, of the events
occurring, but he was unable to register the emotions associated with the events
until later. Nor could defendant distinguish right from wrong because, at the time,
the parts of his brain that initiate good behaviors and stop bad behaviors, his
frontal and temporal lobes, were not functioning. Given the “practiced” nature of
the behaviors, he neither voluntarily initiated them nor had the ability to stop them
once they had begun, and he was not conscious of his conduct at the time it
occurred.

William Vicary, M.D., a psychiatrist, first evaluated defendant in 1993 and
1994, when he was retained by the court to evaluate defendant’s mental

competence to stand trial. In connection with the present proceedings, Dr. Vicary
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had interviewed defendant on five or six occasions, for a total of ten hours. Based
on that investigation, he concluded defendant suffered from a “major mental
disorder,” primarily bipolar disorder. Dr. Vicary believed his conclusion was
supported by defendant’s psychoactive medication schedule. He said that the
medications prescribed for defendant, if given to a normal person, would place
him or her in “a semi-coma for a period of three days.” That defendant could take
the various medications at high doses and remain alert and rational at the time of
his testimony demonstrated “that these medications are fitting in with his illnesses
and helping him.” If defendant were faking his disorder, “he would have been
under the influence and barely able to speak.” Dr. Vicary explained that bipolar
disorder is characterized by alternating periods of moody, irritable, and frenetic
activity and periods of depression and inactivity, including attempted suicide.
Depression and bipolar disorder had featured in defendant’s diagnoses since he
was a teenager, and Dr. Vicary found that defendant’s conduct displayed the
diagnostic behaviors for bipolar disorder.

Based on defendant’s account of the Epperson killing, Dr. Vicary believed
defendant understood the nature and quality of his acts at the time. He did not
believe, however, that defendant could distinguish right from wrong. One feature
of bipolar disorder is “explosive outbursts,” in which the person is “not thinking, .
.. just acting, and . . . there is no rationality, no restraint, there’s nothing that can
stop the explosion.” Although defendant had some understanding of what he was
doing, he was unable to stop himself. In Dr. Vicary’s view, defendant likely
recognized to some degree the wrongfulness of his conduct once he had finished
and regained his composure, but during the event he had no grasp of right and

wrong.
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2. Prosecution evidence

David Griesemer is a clinical neurophysiologist who studies epilepsy and
EEG’s. Prior to his testimony, he examined defendant and found his functioning
normal. According to Dr. Griesemer, defendant had no memory of suffering
seizures after childhood, and about half of persons with childhood seizures
“outgrow” them. Defendant’s childhood EEG was interesting because, although
the EEG was abnormal, he was not suffering symptoms, a finding “not
inconsistent with some of the benign epilepsies.” In reviewing defendant’s most
recent EEG, Dr. Griesemer found “some subtle abnormal findings,” but “they
were not epileptic findings.” In other words, although Dr. Griesemer
acknowledged the slowing in defendant’s EEG, he did not believe it indicated a
“tendency to have epilepsy.” Further, he did not believe it suggested “significant”
frontal lobe slowing.

Kris Mohandie, Ph.D., a psychologist, interviewed defendant on three
occasions, reviewed his medical and psychiatric records, and administered two
“objective” psychological tests. The results of the tests, in particular, suggested to
Dr. Mohandie that defendant was faking at least some of his psychiatric
symptoms. On both tests, defendant claimed to have more problems than most
psychiatric patients claim, suggesting his responses were a “fake bad response.”
One test indicated probable feigning, while the other indicated feigning. Given

(13

defendant’s “tendency to exaggerate his symptoms,” Dr. Mohandie was unable to
find reliable evidence to diagnose defendant with a major mental disorder. When
he interviewed defendant, Dr. Mohandie found no evidence of bipolar disorder,
although such symptoms would have been expected despite his medication. Nor
did he see any indication of such symptoms on the videotape of defendant’s police

interview, which occurred after he had stopped using medication.
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Accordingly, Dr. Mohandie believed defendant was legally sane at the time
of the killing. As he explained, in defendant’s interviews with him, defendant
disclaimed any overt symptoms of mental illness, such as voices, delusions, or
hallucinations. He had a very specific memory of all events leading up to the
killing, and his behavior after the killing, which involved some cleaning up and
avoiding detection, was inconsistent with a failure to recognize his conduct was
wrongful. His claim of amnesia surrounding the moment of the killing seemed
“unlikely” to Dr. Mohandie. Instead, Dr. Mohandie believed, defendant suffered
from an antisocial personality with narcissistic traits, which caused him to commit
the “garden variety violence” of killing a woman who he believed had treated him
poorly. Dr. Mohandie also rejected the diagnosis of intermittent explosive
disorder, which he found inconsistent with the purposeful, motivated behavior
displayed in the killing.

C. Penalty Phase Evidence

1. Prosecution case in aggravation

Because the original jury deadlocked during the initial penalty phase, this
proceeding was tried to a newly-selected jury. Given the new jury, the
prosecution presented essentially the same evidence regarding Epperson’s killing
that was presented during the guilt phase, including testimony by the same
percipient witnesses about the circumstances leading to the killing, the blood
spatter, autopsy, and DNA evidence, Charles Vannoy’s interview with police
about defendant’s statements and conduct afterward, and the two prior assault
victims.

In addition, the prosecution presented two witnesses familiar with
Epperson’s life prior to meeting defendant. Bette Ruiz de Esparza is the mother of

Paul Grano, who was married to Epperson. She testified that Epperson’s mother,
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apparently an alcoholic, abandoned her when Epperson was a teenager. Ruiz de
Esparza and her son took Epperson in, looked after her, and treated her like
family. Grano, eight years older than Epperson, eventually married her, and they
had a child together. Both Grano and Epperson struggled with drug abuse, and
Epperson was in and out of treatment and jail for a significant period. In the year
or two before her death, however, Epperson “sounded real positive, and her life
was going good.” Although Epperson and Grano had separated at some earlier
time, “they were getting back together” at the time of her death. During the
separation, they had remained good friends, and Grano was “broken-hearted” by
her death.

Ruth Steward was a lay minister at Epperson’s Church, which was located
on “skid row,” across the street from Weingart Center. She had known Epperson
for about a year prior to her death and was proud of Epperson’s strength, positive
attitude, and determination. During the year Steward knew her, Epperson was

drug-free. Steward was deeply affected by her “senseless” death.

2. Defense case in mitigation

Through the testimony of defendant’s mother and two sisters, the defense
provided evidence of defendant’s difficult family life and history of violence.
Both of defendant’s parents, Joyce and Joe Powell, came from homes marked by
alcohol abuse. Joyce’s parents were alcoholics, and her father sexually abused her
before she was ten years old. Joe’s mother also drank heavily, and he was raised
largely in a variety of foster homes. The couple married young.

Defendant’s younger sister, Montana, characterized Joe as a “monster.” He
was emotionally and physically abusive to Joyce and all four children. As
Montana said, “If we went to Disneyland or something, he still would find a way

to make us feel bad.” When defendant was two years old and threw an older boy
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to the ground, Joe picked defendant up and threw him into a pole. Six months
later, defendant began having violent seizures. For seven years, he was given
medication to control the seizures. Over the years, defendant’s behavior would
occasionally trigger other angry responses from Joe, one time causing neighbors to
call the police. According to Joyce, similar incidents occurred “every time [Joe]
came home and was angry.” If Joyce attempted to intervene, Joe turned his anger
on her.

The family lived in fear of Joe. Defendant’s older brother became so angry
with Joe that he once waited with a gun for him to return home, planning to Kill
Joe. Only his older sister’s intervention prevented the confrontation.

Defendant’s first suicide threat occurred when he was thirteen years old.
Around this time, Joyce said, “he was never actually really happy.” His older
sister recalled discovering him carrying a gun in a duffel bag, planning to harm
either himself or Joe. She talked him out of it.

Defendant’s first violent outburst occurred before his eighteenth birthday
when, in anger over a girlfriend, he attacked Montana with a lead pipe while she
was sleeping. Afterwards, defendant had no memory of the incident. Although
Joyce attempted to get him counseling, Joe refused to pay for it. After a bout of
drinking when defendant was 22-years old, he became enraged when Joyce told
him she had no money to give him, and he threw her across the room, breaking a
vertebrae in her back. At some point he also assaulted his older sister when she
attempted to rouse him from a drunken stupor, pushing her down the stairs and
ripping a mirror from her car. Both Joyce and his sisters testified that defendant
would at times go into a state of vacant, uncontrolled rage. As his older sister
testified, “It’s like he’s doing things but he doesn’t know he’s doing them, but he’s

doing them.”
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Joyce viewed such conduct as uncharacteristic, testifying that defendant
was a “caring and loving person” who was protective of others. They are very
close, and she does not fear him. Defendant’s older sister also testified that she
was close to him and believed he “had a big heart,” despite his anger.

In addition to testimony by defendant’s family and friends, both childhood
and adult, defendant presented the testimony of the same four psychiatric experts
who testified during the sanity phase. Although different in some details, the

testimony was materially the same.

3. Prosecution rebuttal case
In rebuttal, the prosecution also presented the testimony of Drs. Griesemer
and Mohandie, which was materially the same as their testimony from the sanity

phase.

4. Defense surrebuttal

In surrebuttal, the defense presented Richard Romanoff, Ph.D., a clinical
and forensic psychologist who had met with defendant for thirteen or fourteen
hours. Dr. Romanoff believed defendant suffers from a “complex set of mental
disorders,” beginning with “organic impairment,” or abnormal brain function.
This was compounded by the dysfunctional family circumstances during his
youth, in which his “whole world [was] organized around fear of aggression and
seeing people being victims of aggression.” Dr. Romanoff agreed with the
diagnosis of intermittent explosive disorder and criticized Dr. Mohandie’s contrary

view as “incomplete.”
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I1. DISCUSSION
A. Guilt Phase Claims

1. The Ireland merger doctrine does not bar defendant’s convictions
for torture-murder and mayhem-murder

The trial court instructed the jury that it could convict defendant of first
degree murder either by finding that Epperson’s killing was done intentionally
with premeditation and deliberation or that it occurred during the commission or
attempted commission of, among other charged felonies, mayhem or torture. In
People v. Ireland (1969) 70 Cal.2d 522 (Ireland), we held that the crime of assault
with a deadly weapon cannot be used as the sole predicate crime for a second
degree felony-murder conviction because, when a firearm is used in a killing, such
an assault is “an integral part of the homicide.” (Id., at p. 539.) Defendant
contends that the Ireland holding, which has come to be known as the “ ‘merger’
doctrine” (id., at p. 540), should be applied here to preclude a verdict of first
degree murder in the course of the crimes of mayhem or torture because the
commission of these crimes was, in defendant’s characterization, an integral part
of his brutal heat of passion killing. We find the argument unpersuasive.

“ “The felony-murder rule makes a killing while committing certain
felonies murder without the necessity of further examining the defendant’s mental
state.” [Citation.] ‘Under the felony-murder doctrine, when the defendant or an
accomplice kills someone during the commission, or attempted commission, of an
inherently dangerous felony, the defendant is liable for either first or second
degree murder, depending on the felony committed. If the felony is listed in
section 189, the murder is of the first degree; if not, the murder is of the second
degree.” ” (People v. Bryant (2013) 56 Cal.4th 959, 965.)

The defendant in Ireland was convicted of second degree murder after he

shot his wife in the course of an argument in their home. (Ireland, supra, 70
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Cal.2d at p. 528.) The jury had been instructed that it could convict the defendant
of second degree murder if the killing occurred during the commission of a felony
inherently dangerous to human life, expressly including assault with a deadly
weapon. (Id., p. 538.) In reversing, we concluded, “[t]o allow such use of the
felony-murder rule would effectively preclude the jury from considering the issue
of malice aforethought in all cases wherein homicide has been committed as a
result of a felonious assault — a category which includes the great majority of all
homicides. ... We therefore hold that a second degree felony-murder instruction
may not properly be given when it is based upon a felony which is an integral part
of the homicide and which the evidence produced by the prosecution shows to be
an offense included in fact within the offense charged.” (Id., at p. 539 [first italics
added, second italics in original, footnote omitted].)

In two subsequent decisions, we extended this doctrine to preclude
convictions for first degree felony murder premised on a killing during the course
of a burglary when the intended felony underlying the burglary was the assault
that led to the homicide. (People v. Sears (1970) 2 Cal.3d 180, 188-189 (Sears);
People v. Wilson (1969) 1 Cal.3d 431, 440 (Wilson) [precluding application of the
felony-murder rule when “the entry would be nonfelonious but for the intent to
commit the assault, and the assault is an integral part of the homicide”].)

Although second degree felony murder is grounded in an interpretation of
section 188, no statute specifically addresses second degree felony murder.
(People v. Chun (2009) 45 Cal.4th 1172, 1182-1183.) In contrast, first degree
felony murder, along with the predicate crimes underlying it, is expressly
described in section 189. Citing this distinction in People v. Farley (2009) 46
Cal.4th 1053 (Farley), we reconsidered and disapproved the extension of the
merger doctrine to first degree felony murder. As Farley reasoned, “ ©  ‘the

power to define crimes and fix penalties is vested exclusively in the legislative
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branch.” [Citation.]” * [Citation.] The courts may not expand the Legislature’s
definition of a crime [citation], nor may they narrow a clear and specific
definition. In the context of second degree felony murder, courts must interpret
section 188’s reference to an * “abandoned and malignant heart.” > [Citation.] In
the context of first degree felony murder, however, there is no need for
interpretation of the Legislature’s clear language. Thus, the differences between
the statutory bases for first and second degree felony murder support the
conclusion that although this court properly may limit the breadth of second
degree felony murder in a manner consistent with its interpretation of the
Legislature’s intent, there is no room for interpretation when the Legislature has
defined first degree felony murder to include any killing ‘committed in the
perpetration of, or attempt to perpetrate, ... burglary.”” (ld., at p. 1119.)

The rationale of Farley requires us to reject defendant’s argument.
Although Farley was concerned with felony murder based on burglary, its
rationale applies equally to all of the predicate felonies expressly listed in section
189. Even prior to Farley, we had never applied the merger doctrine to first
degree felony murder premised on a predicate crime other than burglary. (See
People v. Gonzales (2011) 51 Cal.4th 894, 942 [“our preexisting jurisprudence had
limited Wilson to cases of burglary felony murder where the defendant’s only
felonious purpose was to assault or kill the victim].) We have declined to apply
Farley to cases involving convictions for first degree felony murder premised on
burglary that were committed prior to the issuance of that decision in order to
avoid retroactivity concerns (People v. Covarrubias (2016) 1 Cal.5th 838, 882;
Farley, supra, 46 Cal.4th at p. 1121), but there is no risk of an ex post facto
violation in the circumstances presented here. Because we have never suggested
that the merger doctrine applies to murders premised on torture and mayhem,

precluding that application on the rationale of Farley does not constitute “an
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unforeseeable judicial enlargement of a criminal statute.” (Farley, at p. 1121,
People v. Blakely (2000) 23 Cal.4th 82, 91 [“an unforseeable judicial enlargement
of a criminal statute, applied retroactively, operates in the same manner as an ex
post facto law”].) Given the absence of any indication in our prior decisions that
first degree murder premised on torture or mayhem is subject to the merger
doctrine, and given our failure to extend the doctrine, over the course of thirty
years at the time of defendant’s crimes, to any first degree felony murder other
than one premised on the type of burglary involved in Sears and Wilson, our
refusal to extend the doctrine to torture and mayhem is not a legal result « “that the
accused could not have foreseen at the time of the alleged criminal conduct.” ”
(People v. Whitmer (2014) 59 Cal.4th 733, 742.) Accordingly, we hold that
defendant’s argument fails because the merger doctrine is inapplicable to first

degree felony murder.

2. The evidence was sufficient to support defendant’s conviction for
torture murder

Defendant contends there was insufficient evidence before the jury to
support the torture conviction, the first degree torture-murder conviction, and the
special circumstance finding based on that theory.

“When considering a challenge to the sufficiency of the evidence to support
a conviction, we review the entire record in the light most favorable to the
judgment to determine whether it contains substantial evidence — that is, evidence
that is reasonable, credible, and of solid value — from which a reasonable trier of
fact could find the defendant guilty beyond a reasonable doubt.” (People v.
Lindberg (2008) 45 Cal.4th 1, 27 (Lindberg).) In so doing, a reviewing court
“presumes in support of the judgment the existence of every fact the trier could
reasonably deduce from the evidence.” (People v. Kraft (2000) 23 Cal.4th 978,

1053.) The same standard of review applies to the sufficiency of the evidence
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supporting special circumstance findings. (People v. Chatman (2006) 38 Cal.4th
344, 389.)

“ *All murder which is perpetrated by means of . . . torture . . . is murder of
the first degree.” (§ 189.) Murder by torture requires (1) an act or acts causing
death that involve a high degree of probability of death, (2) a causal relationship
between the torturous act and death, (3) a willful, deliberate, and premeditated
intent to inflict extreme and prolonged pain on a person for the purpose of
revenge, extortion, persuasion, or for any other sadistic purpose, and (4)
commission of the act or acts with such intent.” (People v. Edwards (2013) 57
Cal.4th 658, 715-716 (Edwards).) The elements of a torture-murder special
circumstance (§ 190.2, subd. (a)(18)) are similar but not identical. “To prove that
special circumstance allegation, the prosecution had to establish that ‘defendant
intended to kill and had a torturous intent, i.e., an intent to cause extreme pain or
suffering for the purpose of revenge, extortion, persuasion, or another sadistic
purpose.” ” (People v. Brooks (2017) 3 Cal.5th 1, 65 (Brooks).)

In a sufficiency of the evidence challenge to a torture-murder conviction or
special circumstance finding, the focus is generally on “defendant’s torturous
intent.” (Brooks, supra, 3 Cal.5th at p. 65.) The perpetrator must intend to
“ ¢ “cause pain and suffering in addition to death.” > (Edwards, supra, 57 Cal.
4th at p. 716.) Torturous intent “ “is a state of mind which, unless established by
the defendant’s own statements (or by another witness’s description of a
defendant’s behavior in committing the offenses), must be proved by the
circumstances surrounding the commission of the offense [citations], which
include the nature and severity of the victim’s wounds.” ” (People v. Smith (2015)
61 Cal.4th 18, 52.) In this regard, “evidence that the defendant intentionally
inflicted nonlethal wounds on the victim may demonstrate the requisite ¢ “sadistic

intent to cause the victim to suffer pain in addition to the pain of death.” > ”
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(Hajek and Vo, supra, 58 Cal.4th at p. 1188.) Such wounds support a finding of
intent because they “evidence[] deliberate and gratuitous violence beyond that
which was necessary to kill the victim.” (Ibid.) The focus, as noted, is on
defendant’s intent to inflict pain and suffering, which is “at the heart of™ torture
murder. (People v. Davenport (1985) 41 Cal.3d 247, 268 (Davenport).) It need
not be demonstrated that that the victim was actually conscious and suffered pain
at the time otherwise painful injuries were inflicted. (Brooks, supra, 3 Cal.5th at
p. 67.)

Our most recent decision addressing the evidence necessary to support a
torture-murder conviction is Brooks, in which we affirmed both a torture-murder
conviction and special circumstance finding. The defendant in Brooks developed
a jealous, possessive attitude toward the victim, with whom he was having a
romantic affair. (Brooks, supra, 3 Cal.5th at pp. 17, 66.) He came to believe she
was having a sexual relationship with another man and began spying on her. One
day after she left that man’s home, the defendant confronted her, strangled her into
unconsciousness, placed her in her car, and, aware that she was still alive, set her
and the car on fire. (Id., at p. 66.) We concluded that “a reasonable jury could
infer from evidence of defendant’s intense possessiveness and all-consuming
suspicions . . ., coupled with his dousing her and her car with accelerant and
lighting them on fire, that defendant intended to inflict severe pain on [the victim]
for the purpose of revenge.” (ld., at pp. 66-67.)

In this case, the jury could have concluded that defendant became similarly
obsessed with Epperson, thereby satisfying the “purpose” element of torture
murder. He told Todd that he loved her and said “If I can’t have her, nobody will,
I’11 kill her and myself.” He was concerned that she might be seeing other men,
began to appear uninvited at her place of work, and telephoned her persistently.

By defendant’s own testimony, the immediate cause of the assault on Epperson
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was a phone call that she took from another man, whom she refused to identify,
during which she made social plans. When this caused an argument, Epperson
told defendant they were “done.” Feeling “crushed,” he hit her. As related earlier,
defendant told Charles VVannoy that he instructed Epperson to sit on the toilet and
then hit her with a candle holder. As he began beating her, Epperson asked why
he was doing it. He told her, “All I wanted you to do was to love me, you know,
and you wouldn’t do that.” Accordingly, defendant’s own account of the killing,
as well as the circumstances surrounding the crime, provide substantial evidence
to support a finding that his purpose in assaulting her was revenge for Epperson’s
romantic rejection.

The testimony and forensic evidence further demonstrated that defendant
engaged in far more violence than that necessary to kill Epperson, some of it
unrelated to any attempt to kill, which provided substantial evidence to support a
finding that he intended to inflict extreme and prolonged pain. The beating alone
was savage and beyond that necessary to cause death. Defendant struck Epperson
repeatedly in the bathroom, carried her into the living room, and then beat her with
several different objects, striking with such force that each item was broken into
pieces and flattening the features of her face. In addition, he used broken glass to
inscribe cuts into both sides of her neck and the left side of her face and drove a
screwdriver or ice pick into her face. Finally, defendant inflicted wounds to
Epperson’s vaginal area of a severity the coroner found to be “very rare[].” While
some vaginal injury might be expected from a rape, the injuries inflicted on
Epperson were extreme, suggesting an intent to inflict suffering beyond that
caused by the violation of rape. As the coroner testified, the majority of these
injuries, perhaps as much as 95 percent, occurred while Epperson was still alive.

In short, there was substantial evidence from which a reasonable jury could

have concluded that defendant, motivated by revenge for Epperson’s rejection of
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him as a romantic partner, chose to inflict extreme pain and suffering on her,
causing the dreadful injuries from which she eventually died.3

The same evidence supports the jury’s true finding of the special
circumstances allegation, which requires an intent to kill and an intent “ ‘to cause
extreme pain or suffering for the purpose of revenge, extortion, persuasion, or
another sadistic purpose.” ” (Brooks, supra, 3 Cal.5th at p. 65.) Defendant’s own
statements to VVannoy and the extreme nature of the beating provide adequate
evidentiary support for a finding of intent to kill.

Defendant properly argues that the severity of Epperson’s wounds cannot
be the sole evidence to support a finding of torturous intent. (See, e.g., People v.
Gonzales (2012) 54 Cal.4th 1234, 1273 [“Horrible wounds may be as consistent
with a killing in the heat of passion or an explosion of violence, as with the intent
to inflict cruel suffering”].) But it is not so much the severity of Epperson’s
wounds, as their nature, that supports a finding of intent to inflict pain and
suffering here. Defendant used three separate heavy objects to bludgeon
Epperson, discarding each in turn as it broke into pieces, and presumably
continued the beating long after she was rendered unconscious.4 He gratuitously
cut both sides of her face and drove a sharp object into it, and inflicted severe

injuries to the area around her vagina. The nonfatal but undoubtedly painful

3 Defendant concedes that if the intent element of torture murder is supported
by the evidence, his conviction for torture, apart from torture murder, is supported
by the evidence.

4 Defendant contends there is no reason to believe these objects were used
“in so skillful a manner as to deliberately impose pain and suffering — but not
death,” but there is no requirement that a defendant calculate each of his or her
blows so as to cause suffering without death.
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injuries, particularly, evidenced an intent to inflict pain apart from an inevitably
fatal beating.

Defendant also argues the evidence was consistent with a killing due to an
“ ‘explosion of violence’ ” (Davenport, supra, 41 Cal.3d at p. 268), rather than an
intent to torture. He cites People v. Anderson (1965) 63 Cal.2d 351 (Anderson), in
which the defendant killed a young girl who may have resisted an attempted
sexual assault. The manner of the homicide — the infliction of more than 40 knife
wounds — was certainly consistent with an intent to inflict pain and suffering (id.,
at p. 355), but the court found insufficient evidence to support a conviction for
torture murder. The court explained that the record lacked sufficient evidence of
“the requisite intent,” but its subsequent discussion made clear that the term
“intent” in that phrase refers to purpose or motive — that is, the infliction of pain
and suffering “for the purpose of revenge, extortion, persuasion, or for any other
sadistic purpose.” (Edwards, supra, 57 Cal.4th at pp. 715, 723.) Because there
was no evidence to suggest the Anderson defendant had a proscribed purpose in
inflicting the wounds, the court held, “the instant case shows only an explosion of
violence.” (Anderson, at p. 360.) A similar result was reached in People v.
Mungia (2008) 44 Cal.4th 1101, in which the Attorney General “d[id] not contend
that defendant was motivated by revenge, extortion, or persuasion” and sought to
demonstrate a *“ © “sadistic intent to cause the victim to suffer pain in addition to
the pain of death” * ” merely on the basis of the defendant’s delivery of repeated
blows to the victim’s head. (ld., at p. 1136.) In that case we found insufficient
evidence to support a torture-murder special circumstance, concluding “[t]he
killing was brutal and savage, but there is nothing in the nature of the injuries to
suggest that defendant inflicted any of them in an attempt to torture [the victim]

rather than to kill her.” (Id., at p. 1137.)
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That is simply not the case here. First, there was substantial evidence from
which the jury could reasonably have found that defendant was motivated by
revenge, beginning with his acknowledgment that he first struck Epperson because
she had terminated their relationship. Second, as discussed above, defendant’s
infliction of gratuitous injuries in addition to the fatal beating provided substantial

evidence of an intent to inflict pain and suffering for their own sake.®

3. The evidence was sufficient to support defendant’s conviction for
rape-murder

Defendant contends there was insufficient evidence to support the rape
conviction, the rape-murder theory of first degree felony murder, and the special
circumstance finding based on that theory.

A homicide “committed in the perpetration of, or attempt to perpetrate . . .
rape” is first degree murder. (8 189; People v. Berryman (1993) 6 Cal.4th 1048,
1086.) Forcible rape is “an act of sexual intercourse accomplished ... [1] ...
[1] ... against a person’s will by means of force, violence, duress, menace, or
fear of immediate and unlawful bodily injury on the person or another.” (8 261,
subd. (a)(2); People v. Harris (2013) 57 Cal.4th 804, 850.) A rape-murder
special-circumstance finding requires the homicide to be committed while the
defendant was engaged in the commission of, or attempted commission of, rape.

(8 190.2, subd. (a)(17)(C); People v. Lewis (2009) 46 Cal.4th 1255, 1292 (Lewis).)

5 Defendant also cites People v. Leach (1985) 41 Cal.3d 92, in which we
reversed a torture-murder special-circumstance finding because the jury was not
instructed that intent to inflict pain and suffering was an element of the finding.
(1d., at pp. 109-110.) We declined to affirm in spite of the error because the
evidence did not demonstrate intent to inflict pain “ ‘as a matter of law,” ” noting
the “strong evidence of intent to kill militates to some extent against a finding of
intent to inflict pain.” (Id., at p. 110.) Because the jury was properly instructed
here, the evidence need not demonstrate intent to inflict pain as a matter of law.
Leach has no application.
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As noted above, we review the jury’s verdict for substantial evidence. (Lindberg,
supra, 45 Cal.4th at p. 27.)

There was substantial evidence of forcible rape here. Defendant’s DNA
was found in a vaginal swab, and his sperm was found in and outside Epperson’s
vagina. When her body was discovered, Epperson was still wearing a sweatshirt,
blouse, and bra on her upper body, but her lower body was nude, a pattern
consistent with forced intercourse. (Lewis, supra, 46 Cal.4th at p. 1290.) In
addition, her brassiere had been pushed above her nipples. Blood stains on her
jeans, which were found lying near her body, suggested that defendant had, with
bloody fingers, unbuttoned the pants, put his hands inside the pockets, and pulled
the pants off, and the blood stains on the inner surface of Epperson’s thighs were
consistent with the forcing apart of her legs. The medical examiner found the
degree of trauma to Epperson’s vaginal area “very rare[],” caused by “the blunt
force penetration either by a penis with a lot of force or other kind of object of
similar shape and size.” From these facts, the jury readily could have concluded,
beyond a reasonable doubt, that Epperson had forced intercourse and that her
death occurred while defendant was engaged in this rape.

Defendant’s argument to the contrary focuses on the fact that Epperson’s
jeans were found lying on top of her panties, the reverse of what would be
expected if defendant had removed her clothing, and the testimony of a defense
forensic expert who examined a liner in the panties and concluded it was likely she
had not worn them. This evidence, defendant argues, suggests that Epperson was
not wearing clothing on her lower body at the time the assault began. Defendant’s
interpretation of the forensic evidence, however, fails to account for the unusual
blood stains on her jeans, which suggest that they were removed after both
Epperson and defendant had been bloodied. If she were not wearing jeans at the

time of the assault, there would be no explanation for the blood stains in her
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pockets. It may simply be that Epperson was wearing the jeans without
underwear, a circumstance that would also explain how the jeans ended up on top
of the panties. Defendant’s interpretation also ignores the pattern of blood stains
on her thighs and the severe trauma to her genitals. In any event, that Epperson
might not have been clothed from the waist down is not inconsistent with a
forcible rape.

Noting that he testified to having had voluntary intercourse with Epperson
prior to the assault, defendant argues that Epperson’s vaginal trauma could have
been the result of consensual sexual intercourse between a relatively small woman
and a very large man.6 It is unlikely, however, that Epperson would willingly
have endured intercourse that caused vaginal injury as severe as that found by the
medical examiner. In any event, the totality of the evidence provides substantial
evidence of rape, notwithstanding the possibility of an alternate explanation.

Defendant contends these circumstances are comparable to those in People
v. Craig (1957) 49 Cal.2d 313 (Craig), and Anderson, supra, 70 Cal.2d 15, in
which the evidence was found insufficient to support first degree felony-murder
convictions based on rape. Both cases are distinguishable. In Craig, the victim
had been beaten to death. When found, her body was dressed in a slip or
nightgown, covered by a raincoat. Her panties, which had been found underneath
the body, were torn open. (ld., at p. 316.) Yet the court in Craig found
insufficient evidence to support a rape-murder conviction because,
notwithstanding the suggestive condition of the victim’s clothing, neither the
defendant’s nor the victim’s clothing “bore any evidence of the sexual act” (id., at

p. 318), and there was no other evidence to suggest sexual intercourse had

6 At the time of the killing, defendant was between 6 feet, three inches and 6
feet, four inches tall and weighed about 280 pounds.
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occurred. (Ibid.) In Anderson, as noted above, the victim had been stabbed to
death. Her body was nude, and the crotch had been cut from her underwear. (ld.,
at pp. 20-21.) Again, the court found insufficient evidence to support a charge
under section 288 of lewd and lascivious conduct with a child under the age of 14
years because there was no physical evidence of sexual contact or any evidence
that the defendant harbored sexual feelings toward the victim or had ever engaged
in lewd conduct with her. (ld., at pp. 35-36.) In contrast with these cases, the
state of Epperson’s clothing was not the only evidence supporting the charge of
rape. As discussed above, there was no question defendant had sexual intercourse
with Epperson, and there was substantial forensic evidence to support the charge

that the intercourse had occurred by force and against her will.”

4. The trial court’s admission of gang affiliation evidence during the
guilt phase was harmless

Defendant contends the trial court committed prejudicial error in permitting
the introduction of evidence during the guilt phase that he had been affiliated in
prison with a white supremacist gang and that he had tattoos suggesting racist
sympathies. He also argues that the prosecutor committed misconduct in eliciting
some of this evidence.

Epperson was Caucasian. Around the time she met defendant, Epperson

had broken off her romantic relationship with Sims, an African-American, but the

7 Defendant also contends his conviction for premeditated first degree
murder was not supported by substantial evidence. Because we have concluded
that substantial evidence supports defendant’s first degree murder conviction on
the theories of torture murder and rape murder, and because defendant has not
challenged the sufficiency of the evidence supporting the theory of mayhem-
murder, we need not, and do not, address the sufficiency of the evidence
supporting the charge of premeditated first degree murder. (See Hajek and Vo,
supra, 58 Cal.4th at p. 1192, fn. 20.)
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two remained friends, and defendant was aware of their relationship. On the
morning of the day Epperson was killed, defendant saw her talking to Sims outside
her church.

Although Sims and defendant had lived in the same building during two
years of rehabilitation, they had never formally met or spoken. When Sims
testified that he felt “intimidated” by defendant because defendant was a “white
supremacist,” the trial court struck this testimony and admonished the jury to
disregard it. Timothy Todd, Epperson’s friend and assistant at her workplace,
later testified, without objection, that defendant, “on several occasions,” said that
“he would kill that nigger [Sims] if he kept trying to see” Epperson.

During the cross-examination of defendant, he acknowledged, without
explanation, that he “had a problem” with Sims because of “what he did to”
Epperson. When defendant denied being a “racist” and disliking Sims because he
was an African-American, the prosecutor was permitted to introduce, over
objection, photographs of defendant’s tattoos, two of which read, “White Pride”
and “White Anger.” Defendant said he had gotten the tattoos “years ago” in
prison.

During the prosecution’s rebuttal case, the trial court permitted the
introduction of gang-related statements made by defendant’s friend, Charles
Vannoy, during his police interview. The jury therefore heard VVannoy describe
himself as a one-time member of the Aryan Brotherhood, although he had since
left the group. Vannoy acknowledged having tattoos, one of which was a
swastika, and said he was aware defendant did not like Sims, whom the
interviewer had referred to as Epperson’s “Black boyfriend.” In closing argument,
neither attorney mentioned the tattoos or gang evidence.

We review a trial court’s decision to admit or exclude evidence “for abuse

of discretion, and [the ruling] will not be disturbed unless there is a showing that
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the trial court acted in an arbitrary, capricious, or absurd manner resulting in a
miscarriage of justice.” (People v. Wall (2017) 3 Cal.5th 1048, 1069.) When
evidence is erroneously admitted, we do not reverse a conviction unless it is
reasonably probable that a result more favorable to the defendant would have
occurred absent the error. (People v. Watson (1956) 46 Cal.2d 818, 836; see
People v. Covarrubias (2016) 1 Cal.5th 838, 887-888 (Covarrubias) [Watson
standard applies in evaluating prejudice from state law error in admitting
evidence].) We apply a similar standard of prejudice when considering a claim of
prosecutorial misconduct. (E.g., People v. Peoples (2016) 62 Cal.4th 718, 798-
799, 804.)

We need not address the propriety of the trial court’s admission of this
evidence or the prosecutor’s conduct in eliciting it during the guilt phase because
any error in its admission was harmless. The evidence of defendant’s guilt was
very strong. There was no question that he was the killer. The forensic evidence
powerfully revealed the manner of Epperson’s death, and the testimony, including
defendant’s own testimony, provided ample evidence of the obsession that appears
to have motivated the crimes. At most, the evidence of defendant’s possible racist
sympathies would have provided an additional reason for the intensity of his anger
at the time of the killing. Defendant’s gang membership was therefore largely
irrelevant to the issues before the jury in the guilt phase, and any negative reaction
the jurors might have had to the gang evidence would not have had a significant
influence on their evaluation of the evidence.

Nor do we conclude, for similar reasons, that any misconduct by the
prosecutor in eliciting this testimony “infect[ed] the trial with such unfairness as to
make the conviction a denial of due process.” (People v. Seumanu (2015) 61

Cal.4th 1293, 1331.)
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Defendant argues admission of the evidence was “inherently prejudicial”
because it created a risk the jury would improperly infer defendant has a criminal
disposition and is therefore guilty of the offense charged, citing People v. Williams
(1997) 16 Cal.4th 153, 193 (Williams). Whether defendant had a “criminal
disposition” was rendered moot by the strength of the evidence bearing on his
guilt. Concerns about the possible “inflammatory impact” of this type of evidence
(id., at p. 193) were similarly alleviated by the nature of the evidence of

defendant’s guilt.8

5. The special circumstance findings of torture murder and mayhem
murder are supported by the evidence

Defendant argues that the jury’s torture-murder and mayhem-murder
special-circumstance findings were not supported by sufficient evidence because
he had no “independent felonious purpose” in committing the predicate crimes.
(People v. Green (1980) 27 Cal.3d 1, 61 (Green.) According to defendant, the
acts of torture and mayhem were, in effect, a means to the end of killing Epperson,
rather than ends in themselves.®

The requirement of an independent felonious purpose applies to felony-
murder special-circumstance findings under section 190.2, subdivision (a)(17).
(People v. Coffman and Marlow (2004) 34 Cal 4th 1, 87.) This subdivision

authorizes a special circumstance finding when the murder “was committed while

8 We also reject defendant’s contention that the introduction of this evidence
in the guilt phase violated his right to due process, since any error in the admission
of this evidence was harmless beyond a reasonable doubt. (Chapman v. California
(1967) 386 U.S. 18, 24.)

9 Although a heading in defendant’s brief asserts that this argument is
addressed to “all” of the special circumstance findings, he concedes in a footnote
that the argument actually applies only to the torture-murder and mayhem-murder
special-circumstance findings.
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the defendant was engaged in . . . the commission of [or] the attempted
commission of ” various other specified felonies. (8§ 190.2, subd. (a)(17).) Section
190.2 was enacted in response to United States Supreme Court decisions requiring
that a jury’s discretion in imposing the death penalty be “suitably directed and
limited so as to minimize the risk of wholly arbitrary and capricious action.”
(Gregg v. Georgia (1976) 428 U.S. 153, 189; Green, supra, 27 Cal.3d at p. 61.)
With respect to the felony-murder special circumstances, Green explained that the
Legislature found it appropriate for the jury to consider a penalty of death when a
defendant “killed in cold blood in order to advance an independent felonious
purpose.” (Id., at p. 61.) The Legislature’s goal, Green concluded, would not be
achieved “when the defendant’s intent is not to [commit the predicate felony] but
to kill and the [predicate crime] is merely incidental to the murder . . . because [the
predicate crime’s] sole object is to facilitate or conceal the primary crime,” i.e., the
murder. (Ibid.) In the intervening years, these phrases from Green, “independent
felonious purpose” and “merely incidental,” have become talismanic, but they
remain useful concepts that give meaning to the statutory requirement that the
murder occurred “in the commission of” the predicate felony. They are not
separate and independent requirements for a felony-murder special circumstance.
(Brooks, supra, 3 Cal.5th at p. 117.)

Although defendant raises this claim with respect to both the torture-murder
and mayhem-murder special-circumstance findings, we have never required an
independent felonious purpose to support a special-circumstance finding for
torture murder. From its inception, section 190.2 has codified the special
circumstance for a murder involving torture separately from the felony-murder
special circumstances. (See Green, supra, 27 Cal.3d at p. 49.) At the time of
defendant’s crimes, as today, the felony-murder special circumstances were

codified in section 190.2, subdivision (a)(17). A different subdivision defines the

37



torture-murder special circumstance, permitting the finding when “[t]he murder
was intentional and involved the infliction of torture.” (8§ 190.2, subd. (a)(18).)
Because subdivision (a)(18) lacks the requirement that the murder be committed
while the defendant was “engaged in ... the commission of” torture, the
requirement of an independent felonious purpose, which implements this
language, does not apply to a torture-murder special circumstance. Defendant
provides no reason for questioning this conclusion, which follows directly from
the statutory language. His argument therefore provides no basis for challenging
the sufficiency of the evidence to support the torture-murder special-circumstance
finding.

The jury also found true the mayhem-murder special circumstance
allegation, which is specified in Section 192, subdivision (a)(17). Mayhem
requires, in very general terms, the intentional infliction of a maiming or
disfiguring injury. (See People v. Santana (2013) 56 Cal.4th 999, 1004-1005; 8§
190.2, subd. (a)(17)(J), 203.) Defendant has not challenged the sufficiency of the
evidence to support his conviction for the crime of mayhem, and we have no
reason to question the jury’s conclusion that, in the course of his assault, defendant
intentionally inflicted disfiguring injuries on Epperson.10 In convicting defendant
of the underlying crime of mayhem, the jury necessarily found that defendant
possessed the specific intent to disfigure Epperson, which would have been

independent of any intent to Kill her. This independent purpose to disfigure

10 The superfluous ragged gashes in Epperson’s neck, at a minimum, would
qualify as intentional disfigurement. (See People v. Newble (1981) 120
Cal.App.3d 444, 447, 449-450 [infliction of three-inch facial laceration likely to
leave a permanent scar constitutes mayhem].)
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provided adequate evidentiary support for the mayhem-murder special-
circumstance finding.

Defendant argues that he elected a particularly brutal method of murdering
Epperson and his infliction of disfigurement upon her was an incidental
consequence of his chosen manner of killing. Whether defendant simply used a
brutal means to kill Epperson, or whether his brutality was part of an independent
design to commit mayhem, was a factual determination for the jury to make. As
discussed above, in convicting defendant of the underlying crime of mayhem, the
jury necessarily found that defendant did possess that independent design.

According to Charles VVannoy, at some point during the beating defendant
admitted to Epperson that he planned to kill her. We have repeatedly held,
however, that a defendant’s possession of the intent to kill concurrently with the
intent necessary to support a predicate felony does not necessarily render
commission of the predicate felony incidental to the murder. As explained in
People v. Castaneda (2011) 51 Cal.4th 1292, « ‘a jury deciding the truth of the
special circumstance allegation is not required to assign a hierarchy to the
defendant’s motives in order to determine which of multiple concurrent intents
was “primary,” but instead the jury need only determine whether commission of
the underlying felony was or was not merely incidental to the murder.” ” (Id., at
pp. 1326-1327; see also, People v. Davis (2009) 46 Cal.4th 539, 609 [“even if a
defendant harbored the intent to kill at the outset, a concurrent intent to commit an
eligible felony will support the special circumstance allegation].) Evidence that
defendant intended to kill Epperson at the time he committed mayhem did not
preclude the jury from finding true the mayhem-murder special-circumstance

allegation.
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B. Sufficiency of the Evidence Supporting the Jury’s Verdict at the
Sanity Trial.

Defendant contends the jury’s finding that he was sane at the time of the
killing must be reversed because “the evidence of insanity was of such weight and
quality that a jury could not reasonably reject it.”

“Under California’s statutory scheme, ‘[p]ersons who are mentally
incapacitated’ are deemed unable to commit a crime as a matter of law. (§ 26, par.
[2].) Mental incapacity under section 26 is determined by the M ’Naghten test for
legal insanity provided in section 25, subdivision (b). (M ’Naghten’s Case (1843)
8 Eng.Rep. 718, 722; People v. Phillips (2000) 83 Cal.App.4th 170, 173; see Stats.
2007, ch. 31, 8 5, pp. 138-139.) Under M Naghten, insanity is established if the
defendant was unable either to understand the nature and quality of the criminal
act, or to distinguish right from wrong when the act was committed.”11 (People v.
Elmore (2014) 59 Cal.4th 121, 140.)

In a sanity trial, the burden is on the defendant to prove insanity by a
preponderance of the evidence. (8 25, subd. (b); People v. Hernandez (2000) 22
Cal.4th 512, 521.) A defendant “may suffer from a diagnosable mental illness
without being legally insane under the M’Naghten standard.” (People v. Mills
(2012) 55 Cal.4th 663, 672.)

11 Section 25, subdivision (b), enacted by Proposition 8 in 1982, actually
states that a person can be found insane only if “he or she was incapable of
knowing or understanding the nature and quality of his or her act and of
distinguishing right from wrong at the time of the commission of the offense.”
(italics added.) In People v. Skinner (1985) 39 Cal.3d 765, we held that
Proposition 8 was intended to embody the traditional M Naghten test, which holds
that insanity is demonstrated if a defendant was unable to understand the nature
and quality of the criminal act or to distinguish right from wrong when the act was
committed. (Id., atp. 777.)
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1. Afinding of sanity is subject to the substantial evidence standard of
review

Before we address defendant’s sufficiency of the evidence argument on its
merits, it is necessary to settle the standard of review. Defendant’s argument, that
the jury’s sanity determination must be reversed because the expert evidence he
presented “was of such weight and quality that a jury could not reasonably reject
it,” is based on a misreading of People v. Drew (1978) 22 Cal.3d 333 (Drew). In
that case, we adopted an alternative to the M ’Naghten sanity test, a decision that
was subsequently abrogated by the electorate with the 1982 passage of Proposition
8, which re-adopted the M ’Naghten test. (See People v. Skinner (1985) 39 Cal.3d
765, 768-769.) In changing the sanity test in Drew, we also recognized that the
defendant was entitled to review of the jury’s finding that he was sane under the
M’Naghten standard, the standard prevailing at the time. (Drew, at p. 349.) As we
noted, “Defendant Drew argues that even under the M’Naghten test the jury’s
finding of sanity is not supported by substantial evidence. If Drew should prevail
in this contention, he would be entitled to an order directing the trial court to find
him insane, thus avoiding a retrial of the case” under the newly adopted test.
(Ibid.) In undertaking a review of the jury’s finding, we confirmed, quoting
People v. Wolff (1964) 61 Cal.2d 795, 804, that the applicable standard of review
was substantial evidence. (Drew, at p. 350.)

The only evidence introduced at the sanity trial of Drew was the testimony
of two court-appointed psychiatrists, both of whom opined that defendant was
insane under M Naghten. The prosecution presented no evidence at all. (Drew,
supra, 22 Cal.3d at pp. 338-339, 350.) In arguing for reversal of the finding of
sanity, the defendant relied on the unchallenged unanimity of expert opinion. We
explained, however, that a finding of sanity could be upheld even “in the face of

contrary unanimous expert opinion.” (Id., at p. 350.) Because the defendant has
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the burden of proof, “if neither party presents credible evidence on that issue the
jury must find him sane.” (ld., at p. 351.) When no affirmative evidence of sanity
has been presented, we held, “the question on appeal is not so much the
substantiality of the evidence favoring the jury’s finding as whether the evidence
contrary to that finding [i.e., the unanimous expert opinions] is of such weight and
character that the jury could not reasonably reject it.” (ld., at p. 351.) For reasons
the decision explained, the value of both experts’ evaluations could be questioned,
permitting the jury to reasonably reject both. Accordingly, Drew affirmed the
finding of sanity. (lbid.)

As the foregoing suggests, the Drew standard, focusing the substantial
evidence inquiry on the “weight and character” of the expert opinions of insanity,
arose in the context of a sanity trial in which the expert evidence of insanity was
uncontested, and we have applied Drew’s articulation of the standard only in that
specific context. Most recently, in In re R.V. (2015) 61 Cal.4th 181, we were
required to determine the standard of review for a finding of competency to stand
trial in a juvenile wardship proceeding. (ld., at p. 199.) We determined that the
appropriate standard was “the deferential substantial evidence standard” (id., at p.
200), but we noted that “[t]here is . . . no single formulation of the substantial
evidence test for all its applications.” (Ibid.) Because the only evidence bearing
on the juvenile’s competence was provided by a defense expert, we applied the
Drew standard for substantial evidence, noting it was the appropriate standard “in
a case such as this one, in which the evidence before the court consists of the
opinion of a qualified expert . . . and the materials on which the expert relied.”
(Id., at p. 203.)

Here, the evidentiary record is considerably more complex, consisting of
the testimony of several expert witnesses for each side. We have been provided

with no justification for departing, in these circumstances, from the most common
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formulation of the substantial evidence test, in which the appellate court reviews
the entire record in the light most favorable to the jury’s determination and affirms
that determination if it is supported by evidence that is “reasonable, credible and
of solid value.” (People v. Dunkle (2005) 36 Cal.4th 861, 885.) This is the
standard of review applied to a jury finding of competency to stand trial, an
analogous inquiry in which the defendant bears the burden of proof by a
preponderance of the evidence. (lbid.; People v. Marshall (1997) 15 Cal.4th 1,
31.) We therefore hold that a jury’s finding of sanity will be affirmed if it is
supported by evidence that is reasonable, credible, and of solid value, from which
a reasonable trier of fact could find the defendant sane by a preponderance of the

evidence.

2. The evidence was sufficient to support the jury’s finding that
defendant was not insane at the time of the killing

Having determined the appropriate substantial evidence test to be applied in
these circumstances, we have no difficulty in finding substantial evidence to
support the jury’s finding that defendant was legally sane at the time he committed
the murder. Although one of the prosecution’s experts, Dr. Griesemer, found
some slowing in defendant’s EEG test, he did not believe it indicated organic
deficiencies and concluded defendant’s functioning was normal. Dr. Mohandie,
the prosecution’s other expert, believed defendant was feigning at least some of
his psychiatric symptoms. He also found no evidence that defendant suffered
from bipolar disorder, as testified by the defense experts. In Dr. Mohandie’s view,
some symptoms of the disorder would have been expected despite defendant’s
medication, yet, as he noted, defendant disclaimed symptoms of mental illness,
such as voices, delusions, or hallucinations. Dr. Mohandie found the defense
experts’ diagnosis of intermittent explosive disorder inconsistent with the

purposeful behavior displayed in the killing. Based on his observations, Dr.
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Mohandie believed defendant was aware of the nature of his actions at the time of
the killing and could distinguish right from wrong. These experts’ testimony
suffices to support the jury’s finding of sanity.

Further, although the testimony of defendant’s experts provided strong
evidence that defendant suffered from mental or emotional disabilities, that is not
the same as legal insanity, and their testimony was less clear in demonstrating the
elements of insanity. For example, the defense experts were unified in suggesting
that defendant was unable to control his conduct as a result of mental defects.
Merely because a person finds it difficult or impossible to control his or her
behavior, however, does not necessarily mean that the person lacks the ability to
understand the nature and quality of that behavior or to distinguish right from
wrong. On the latter issues, the defense experts were less unified, and the
evidence supporting their conclusions was less compelling.

Defendant’s claim of insufficiency of the evidence is based on a detailed
comparison of the testimony of his own experts with that of Drs. Griesemer and
Mohandie, which, he contends, demonstrates that the prosecution experts failed to
account for all of the various factors that were cited by the defense experts. The
issue of legal sanity is, of course, a complex and uncertain one about which fully
competent experts can reasonably disagree. While their testimony might not have
revealed that Drs. Griesemer and Mohandie took into account all of the matters
raised by the defense, we are satisfied by their qualifications and the nature of
their testimony that their opinions were of sufficient quality that the jury could
rely on them in finding defendant sane. Nothing more is required to constitute

substantial evidence.
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C. Penalty Phase Issues

1. The trial court did not err in admitting evidence of defendant’s
possible gang affiliation and racist beliefs

As noted ante, part A.4, defendant argues that the trial court committed
prejudicial error in admitting evidence of his racist tattoos and gang membership.
We discuss the admission of gang-related evidence separately for the guilt and
penalty phases because they were tried to different juries and the exact nature of
the evidence introduced at the two proceedings differed. The penalty phase jury
was unaware of, and therefore unaffected by, the tattoo and gang membership
evidence introduced in the guilt phase.

Prior to the second penalty phase trial, the defense sought to exclude
evidence of defendant’s tattoos. The court acknowledged that the contemplated
gang-related evidence was “dangerous” and asked the prosecution to justify its
admission. The prosecutor responded that defendant had seen Sims and Epperson
together on the morning of the killing and could have believed they were getting
back together. Racial animus, the prosecutor claimed, could have been “the spur,
the additional spur that caused the defendant to murder her and to torture her.
That’s the People’s theory.”

The court agreed with the prosecutor and declined to exclude the evidence,
explaining, with regard to the tattoos, “This isn’t somebody else’s opinion that
he’s a racist. He puts this on himself. . .. [T]hat this white woman, the victim in
the case, was interested in an African-American man, would make a racist very
angry.” Racial animus, the court believed, might explain the extreme nature of
defendant’s rage, expressed in the savage beating of Epperson. As the court
summarized its thinking, evidence of the tattoos “goes to the motivation and

explosive nature of his conduct at the time of the crime.”
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When called to testify, Charles VVannoy, defendant’s friend, confirmed that
he had both a swastika tattoo and a lightning bolt tattoo and that lightning bolts are
a “sign” of the Aryan Brotherhood. Vannoy, however, denied affiliation with the
Aryan Brotherhood. When the prosecutor asked, “Isn’t it true that you and
[defendant] belong to . . . ,” she was stopped in mid-Sentence by an objection,
which was sustained. Soon after, the prosecutor noted that defendant told VVannoy
that Epperson’s ex-boyfriend was an African-American and asked whether
Vannoy saw “any significance to saying that the boyfriend was black.” Defense
counsel objected, and the prosecutor withdrew the question after being persuaded
that the detective interviewing Vannoy, rather than defendant, had brought up
Sims’s race. No admonishment was requested or given.

As in the guilt phase, Timothy Todd, Epperson’s friend and assistant,
testified that defendant told him, “if [Sims] kept pursuing [Epperson], he would
kill [Sims].” An objection was sustained to the prosecutor’s follow-up inquiry
whether defendant had used a “racial epithet” when he made the threat, but not
before Todd confirmed that an epithet had been used. Counsel did not request that
the answer be stricken. Todd was thereafter allowed to testify, over objection, that
in the year 2000, defendant told Todd he belonged to a “white gang.” Although
Todd did not recall which gang, he said, “Well, I know there’s several white
gangs. There’s the LRL, Aryan Nations, gangs like that.”

Sims testified that while he was together with defendant in a rehabilitation
program, Sims did not know defendant well and avoided him. Over objection,
Sims was permitted to testify that he avoided defendant because defendant had
tattoos on his calves and arms, without describing the tattoos. Sims also testified
that on four separate occasions defendant had engaged in intimidating conduct
with him, although he described only one incident, when defendant swore at Sims

as he was entering the Weingart Center.
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When the defense presented the testimony of an African-American friend
of defendant, whom he had met at the Weingart Center, the prosecutor asked the
witness whether she was aware of defendant’s tattoos, without describing them.
The witness said she had seen the tattoos and was not bothered by them, again
without any express indication of their content. Defendant’s mother, Joyce,
testified that defendant’s father was a “bigot, . . . major big time,” but she said that
defendant had not “picked up on that.” Joyce confirmed that she was aware of
defendant’s prison tattoos, but when the prosecutor suggested the tattoos were
“associated with, for want of a better word white supremacist,” Joyce said she
“didn’t know that, no, I did not.”

In closing argument, the prosecutor never raised the possibility that
Epperson’s killing was related to Sims or his race.

As the foregoing indicates, the evidence of defendant’s alleged gang
membership admitted during the penalty phase was limited. Vannoy testified
about his tattoos and denied gang membership, but he was prevented from
testifying about defendant’s gang membership. Todd testified that defendant
claimed to have belonged to a white gang and had used a racial epithet in speaking
about Sims. Sims confirmed that he felt threatened by defendant, without
expressly attributing his discomfort to perceived racism. Two African-American
witnesses acknowledged an awareness of defendant’s tattoos, but neither described
them; only the fact that the topic arose during the testimony of African-American
witnesses hinted at their content. When the prosecutor eventually attempted to
suggest to defendant’s mother that the tattoos related to racist sympathies, his
mother denied it. And, as noted, none of this featured in the prosecutor’s closing
argument.

Evidence of a defendant’s racist beliefs is inadmissible in the penalty phase

of a capital trial if it is not relevant to an issue in the case. (Dawson v. Delaware
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(1992) 503 U.S. 159, 167; People v. Merriman (2014) 60 Cal.4th 1, 104
(Merriman).) When evidence suggesting racist beliefs by a defendant is probative
of an issue raised by the proceedings, however, we have affirmed its admission,
notwithstanding any risk of prejudice. (See, e.g., People v. Townsel (2016) 63
Cal.4th 25, 66-67 [evidence of a racial slur used in the course of making a threat
held admissible when the threat was relevant to the killing]; Merriman, at pp. 104-
105 [evidence of defendant’s racist beliefs admissible to explain defendant’s past
attacks and fights]; People v. Richardson (2008) 43 Cal.4th 959, 1030 [evidence
of defendant’s leadership of white prison gang admissible to explain his ability to
control others].)

We agree with the trial court that evidence of defendant’s tattoos and racial
gang membership was relevant to explain the motivation for and savagery of his
attack on Epperson. Wounded racial pride could have caused him not only to
assault Epperson, but to do so in a manner intended to cause her both great
suffering and disfigurement.

Nor do we find error in the trial court’s decision not to exclude the evidence
under Evidence Code section 352, which permits the court to exclude otherwise
relevant evidence if its probative value is substantially outweighed by the
probability that its admission will create a substantial danger of undue prejudice.

“ ‘Evidence is substantially more prejudicial than probative [citation] [only] if,
broadly stated, it poses an intolerable “risk to the fairness of the proceedings or the
reliability of the outcome.” > (People v. Eubanks (2011) 53 Cal.4th 110, 144;
see People v. Booker (2011) 51 Cal.4th 141, 188 [ ‘Prejudice’ in the context of
Evidence Code section 352 is not synonymous with ‘damaging’: it refers to
evidence that poses an intolerable risk to the fairness of the proceedings or
reliability of the outcome™].) Further, as we have noted in connection with the

admission of crime scene photographs during the penalty phase, “ ‘the trial court’s
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discretion [at the penalty phase] to exclude circumstances-of-the-crime evidence
as unduly prejudicial is more circumscribed than at the guilt phase. During the
guilt phase, there is a legitimate concern that crime scene photographs . . . can
produce a visceral response that unfairly tempts jurors to find the defendant guilty
of the charged crimes. Such concerns are greatly diminished at the penalty

phase because the defendant has been found guilty of the charged crimes, and the
jury’s discretion is focused on the circumstances of those crimes solely to
determine the defendant’s sentence. Indeed, the sentencer is expected to
subjectively weigh the evidence, and the prosecution is entitled to place the capital
offense and the offender in a morally bad light.” ” (People v. Moon (2005)

37 Cal.4th 1, 35.) We review a trial court’s decision to admit evidence over an
Evidence Code section 352 objection for abuse of discretion. (Eubanks, at

pp. 144-145))

A crime involving the degree of violence demonstrated here is in some
manner incomprehensible and inexplicable. In attempting to affix the appropriate
penalty, the jury was entitled to hear evidence bearing on the factors that possibly
brought on the violence, whether, in the defense’s view, defendant’s mental
instability, or otherwise. One of those possible factors was Epperson’s past
intimate relationship, and her continued personal relationship, with an African-
American man. Although we recognize the potential adverse consequences
resulting from the introduction of evidence suggesting defendant held racist
beliefs, those consequences do not constitute undue prejudice because his alleged
beliefs might have contributed to the commission of the crime. In these
circumstances, we find no abuse of discretion in the trial court’s conclusion that

the risk of undue prejudice was outweighed by the probative value of the evidence.
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2. Imposition of the death penalty on a mentally ill defendant does not
violate the Eighth Amendment

Defendant contends that even if he was not found to be legally insane at the
time of the killing, the evidence demonstrates that he was and is mentally ill. He
contends that imposition of the death penalty on a mentally ill person violates the
Eighth Amendment’s prohibition against cruel and unusual punishment.

We considered the identical argument in Hajek and Vo, supra, 58 Cal.4th
1144, concluding that neither the Eighth Amendment nor United States Supreme
Court authority precludes imposition of the death penalty on mentally ill persons.
(1d., at p. 1251.) As we held, “[m]ost significantly, the circumstance that an
individual committed murder while suffering from a serious mental iliness that
impaired his judgment, rationality, and impulse control does not necessarily mean
he is not morally responsible for the killing. There are a number of different
conditions recognized as mental illnesses, and the degree and manner of impairment
in a particular individual is often the subject of expert dispute. Thus, while it may
be that mentally ill offenders who are utterly unable to control their behavior lack
the extreme culpability associated with capital punishment, there is likely little
consensus on which individuals fall within that category or precisely where the line
of impairment should be drawn. Thus, we are not prepared to say that executing a
mentally ill murderer would not serve societal goals of retribution and deterrence.
We leave it to the Legislature, if it chooses, to determine exactly the type and level
of mental impairment that must be shown to warrant a categorical exemption from
the death penalty.” (Id., at p. 1252.)

Soon after the issuance of Hajek and Vo, our decision in People v. Mendoza
(2016) 62 Cal.4th 856 (Mendoza), re-affirmed its holding. We noted that Hajek and
Vo’s “broad holding applies in the present case as well — especially considering that

in this case the jury, after a separate trial involving copious testimony from mental
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health experts, rejected defendant’s claim that he was not culpable for the murders on
the ground of insanity as defined by our law, and at the penalty phase rejected his
argument that because of his mental illness the death penalty was not warranted.”
(Mendoza, at p. 910.) Just as in Mendoza, a jury found defendant legally sane after a
trial and rejected his argument in the penalty phase that, because of his mental illness,
he should not be put to death.

Defendant has presented no argument that was not considered and rejected
in Hajek and Vo and Mendoza, and his claimed mental illness is not of a type that
is materially different, for purposes of the Hajek and Vo analysis, from the
impairments suffered by the defendants in those cases. We therefore decline to
hold that the Eighth Amendment precludes defendant’s execution by reason of

mental illness.

3. Defendant’s various constitutional challenges to California’s
Imposition of the death penalty fail

Defendant raises a series of challenges to California’s death penalty statute.
As he acknowledges, these arguments have been rejected by this court in past
decisions. As he anticipates, we decline to revisit our prior holdings with respect
to these issues, which are listed below. Given the longstanding nature of our
rulings, we do not reiterate their rationale.

California’s death penalty laws adequately narrow the class of murderers
subject to the death penalty. (People v. Henriquez (2017) 4 Cal.5th 1, 45
(Henriquez).) In particular, the special circumstances of section 190.2, which
render a murderer eligible for the death penalty, are not so numerous and broadly
interpreted that they fail adequately to narrow the class of persons eligible for
death. (People v. Johnson (2016) 62 Cal.4th 600, 654-655; People v. Myles
(2012) 53 Cal.4th 1181, 1224-1225.)

o1



Section 190.3, factor (a), which permits the jury to consider the
circumstances of the capital crime in its penalty determination, does not license
the jury to impose death in an arbitrary and capricious manner in violation of the
United States Constitution. (Henriquez, supra, at p. 45; People v. Brown (2004)
33 Cal.4th 382, 401.)

The federal Constitution does not require that the jury agree unanimously
on which aggravating factors apply. (People v. Jackson (2016) 1 Cal.5th 269, 372
(Jackson); People v. Lewis (2008) 43 Cal.4th 415, 533.) Nor is the death penalty
unconstitutional for failing to require proof beyond a reasonable doubt that an
aggravating circumstance has been proved (other than section 190.3, factor (b) or
(c) evidence), that the aggravating factors outweigh the mitigating factors, or that
death is the appropriate sentence. (People v. Rangel (2016) 62 Cal.4th 1192,
1235.) For that reason, again other than section 190.3, factors (b) and (c), the jury
need not be instructed that proof beyond a reasonable doubt is required. (People v.
Leonard (2007) 40 Cal.4th 1370, 1429.) These conclusions are not affected by
Apprendi v. New Jersey (2000) 530 U.S. 466 or Ring v. Arizona (2002) 536 U.S.
584. (People v. Fuiava (2012) 53 Cal.4th 622, 732.)

The jury need not make written findings regarding the existence of
aggravating factors. (Mendoza, supra, 62 Cal.4th at p. 916; People v. Clark
(2011) 52 Cal.4th 856, 1007.)

There is no Eighth Amendment requirement that our death penalty
procedures provide for intercase proportionality review. (People v. Johnson,
supra, 62 Cal.4th at p. 656; People v. Lang (1989) 49 Cal.3d 991, 1043.)

The jury’s reliance on unadjudicated criminal activity as a factor in
aggravation under section 190.3, factor (b), without any requirement that the jury
unanimously find that the activity was proved beyond a reasonable doubt, does not

deprive a defendant of any federal constitutional right, including the Sixth
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Amendment right to trial by jury and the Fourteenth Amendment right to due
process. (People v. Clark, supra, 52 Cal.4th at p. 1007; People v. Balderas (1985)
41 Cal.3d 144, 204-205.)

Nor does section 190.3’s use of adjectives such as “extreme” and
“substantial” in factors (d) and (g), respectively, act as a barrier to the jury’s
consideration of mitigating evidence, in violation of constitutional commands.
(People v. Johnson, supra, 62 Cal.4th at p. 656; People v. Adcox (1988) 47 Cal.3d
207, 270.) The court was not required to instruct the jury that the statutory
mitigating factors were relevant solely to mitigation, and the court’s instruction
directing the jury to consider “whether or not” certain mitigating factors were
present did not invite the jury to use the absence of such factors as an aggravating
circumstance, in violation of state law and the Eighth and Fourteenth
Amendments. (People v. Johnson, supra, 62 Cal.4th at p. 656; People v. Coffman
and Marlow (2004) 34 Cal.4th 1, 123.)

The failure to afford capital defendants at the penalty phase the same
procedural safeguards afforded to noncapital defendants does not offend equal
protection principles, because the two groups are not similarly situated. (Brooks,
supra, 3 Cal.5th at p. 116; People v. Whalen (2013) 56 Cal.4th 1, 91.)

California does not regularly use the death penalty as a form of punishment,
and “its imposition does not violate international norms of decency or the Eighth
Amendment’s prohibition against cruel and unusual punishment.” (People v.
Clark, supra, 52 Cal.4th at p. 1008.)

D. Alleged Cumulative Effect of Asserted Errors

Defendant argues that the cumulative impact of the asserted errors at the
guilt and penalty phases rendered his trial fundamentally unfair and deprived him

of other constitutional rights. Because we have concluded there was no
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error related to the trial on the capital offenses or their punishment, there is

nothing to cumulate and, in any event, we reject the claim that any asserted

cumulative effect warrants reversal.

I11. DISPOSITION

The judgment is affirmed in its entirety.

CANTIL-SAKAUYE, C. J.

WE CONCUR:

CHIN, J.
CORRIGAN, J.
LIU, J.
CUELLAR, J.
KRUGER, J.
JOHNSON, J.*

*

Associate Justice of the Court of Appeal, Second Appellate District,

Division One, assigned by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.
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