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Case Summary 

. Overview 

HOLDINGS: [l]-The trial court did not abuse its discr~tion .in overrnling· defendaht's 
Crim.R. 33 motion ·for leave to file a motion for a new mitigation trial because it was not 
tin1ely filed, filed 31 years after his conviction and the imposition of the death penalty and 
one year after Hurst; [2]-There \Vas no Apprendi violation because, in ·Ohio, capital cases 
did not proceed tq the sentencing . phase . until after the fact-finder found the defendant 
guilty of one or more aggravating circumstances, pursuant to R.C. :2~29.03..(D) and ;R.<;;;':.:. 
2929.04(B) and (C). Hurst simply applied the principles laid down many years ago in 
Apprendi-that other than the fact ofa prior conviction, any fact that increased the penalty 
for a crime beyond the prescribed statutory maxim11m had to be submitted to a jury and 

--~- ---pro:ved-beyond-a-reasonable.doubL---·- ----. ---- ------- ---: - --- ---·---- ----------------------- ------------------ -
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Outcome 
Judgment affirmed. 
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Opinion by: 1'1atthew W. McFarland 

Opinion 

DECISION AND JUDGMENT ENTRY 

McFarland, J. 

[*Pl] Lawrence A.· Landrum appeals· the trial court's June 14, 2017 Decision & Order 
which overruled his motion for new trial and new sentencing hearing pursuant to Crim.R . 

. 33. Having reviewed the record, we find the trial court did not abuse its discretion in 
overruling Appellant's motion as it was untimely filed pursuant to !;;rim.~_;n_. Although 
the trial court addressed. the merits of Appellant's constitutional argument, we affirm the 
trial court's judgment oven11ling his motion for new ti-ial on different grounds. 
Accordingly, we oven11le his sole assignment of error and affirm the judgment of the trial 
court. 

FACTS 

[*P2] A jmy .co'nvicted Appellant in February 1986 of aggravated iimrdei· and aggravated 
burglary of Harold \i\i'hite, an [**2] 84 year-old victim. The jmy found two death penalty 
specifications: ( l) aggravated murder to escape detection for burglary; and, (2) ·being the 
principal offender in the ·aggravated murder while committing or attempting aggravated 
burglary. Following a se'ntencing hearing, the jury reco111mended death, and the· trial court 
sente11ced Appellant to death. Appellant pursned a direct. appeal -vvith this comi. State v. 
Landrum. 4th Dist. Ross No. 1330, 1989 Ohio App. LEXIS 143, 1989 \VL 4244 (Jan. 12. 
1989) (Landrum I). In Landn.1111 I, he set forth 29 assignments of error; however, we- found 
no merit to his .arguments and affinned the judgment of the trial court. 

----· -- ------------------------ -----;~------------ ·---·-- _____ ., - - ------- ----- - --- -- - - - - ----. ------·----------------.--------------- -- -- --···----·------
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[*P3l On direct appeal to the Supreme Court of Ohio, State v. Landrum, 53 Ohio St.3d 
L07.L_~52_~cL_710 ( 1990) (Landrum II), Appellant raised 31 propositions of law . 
. Landrum II contains a complete recitation of the facts adduced as evidence at his jury trial 
at 53 Ohio St.3d at 108-109. The Supre.me Court of Ohio affinned Appellant's convictions 
with Justice Brown and Wright concuriing in part, and dissenting in.part. 1 

' . 

[*P4] In May 1991, the Supreme Court of Ohio granted a stay of execution to enable 
Appellant to file a petition for post-conviction relief. State v. Landrum~ 60 Ohio 'St.3d 706, 
573 N.E.2d 668. In May 1996, Appellant filed his petition pursuant to R.C. 2953.2 l, 

. setting forth 45 claims for relief. See State v'. Landrum, 4th Dist. Ross No. 98CA240L 
1999 Ohio App. LEXIS 7 L l 999 WL 22626. (Jan. 11. 1999), (Landrum III). Appellant 
requested an evide:ntiary hearing. The State of(**3] · Ohio filed. a motion for judgment, 
alleging that no evidei1tiary hearing was required and· addressing each of Appellant's. 
claims for relief. On December 30, · 1997, tlie trial court entered findings. of fact and 
conclusions of law addressing and rejecting each of Appellant's claims for relief. The trial 
court dismissed Appellant's petition for post-conviction relief without a hearing. In 
Lan_drwn III we found no merit to his assertion that the trial court en-ed by. dismissing his 
claims and by denying his petition without an evidentiary hearing. we affinned the trial 
court's judg1nent. - ' 

[*P5] In September 1998, . Appellant filed an f~ImJl. 2_6(!3J application to reopen his 
appeal in the comi of appeals~ asserting that he had received ineffective assistance· of 
counsel in his original appeal. In April 1999, this court rejected his ·application as 
untimely .. In State v. Landriim, 87 ·Ohio St.3d 315, 1999-0hio-7 L 720 N.E.2d 524, 
(Landrum JV), the Supreme Court of Ohio agreed with this court's decision. that Appellant's· 
application to reopen his appeal was untimely under bJ?.p.R. 26 .@J and that Appellant had . 
failed to show "good cause'' for the untimely filing. 

[*P6] · Appellant next filed a petition for a writ of habeas corpus in May 1996, and an 
a111ended petition in May 1999, and a second amended p~tition in [**4] August 2000. 
Appellant moved to expand the record to include an affidavit in support of his po_sition that 
he did not procedurally default on ·his claim of ineffective assistance. of appellate counsel. 
The magistrate judge ultimately mled in part that Ohio App.R. 26(B) was not- so firmly 
established in Ohio's capital c.ases as to prevent a merits review of Appellant's ineffective 
assistance of counsel claims. See Landrwn .v. Anderson, 185 F. Supp.2d 868, 873 (S.D .. 

. Ohio 2002) (Landrum V). 

1 Justice Brown wrote: "I agree with the majority that appellant's convictions should be affirmed. However, I must respectfully dissent from 

the judgment so for as. it upholds the seritence of death." Justic~ Brow11· disagreed that the Co111t's independent reweighing of t11e aggravating 
ci.rcun!stances against the mitigating factors in consideration of the appropriateness of the death penalty determination cured any prejudice to 

-----:· :-.. -n ·- appellant;-give1nhnxclusi:oti-ofresrimuny ... critical-to-appellant's-mitigation effort:"'-Idc-at·5-3-Bhio-5t':'Jd-HFj\-+z6,+2.-'t;-5-59-~E~(HiO;-----·· 
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(*P7] In 2005, a magistrate judge reco111merided granting Appellant a conditional writ on 
the basis of one of his ineffective assistance.of couns~l claims. Lam;Jrum v.Azjderson. No. 
1:96-CV-641, 2(}05 U.S. Dist. LEXIS 41846. 2005 WL 3965399 (S.D. Ohio Nov. L 2005) 
(Landrum VJ). In 2006, the . disttict court adopted the magistrate judge's report and 
recommendation over the Warden's objections. Landrum v. Anderson, No. i:96~CV-641. 
2006 U.S. Dist. LEXIS 27510. 2006 WL 1027738 (S.D. Ohio Apr. 17, 2006) (Landrum 
VII). In Landrum v. 1v!itchell, 625 F.3d 905 (6th Circuit 2010), (Landrum VIII), the circuit 
appeals judge re".'ersed the district comi's grant of habeas corpus on the basis of ineffective 
assistance of counsel. · 

[*PS] On January 12, 2017, Appellant fil_ed a motion for leave to file a motion for a new 
1nitigation trial and motion for new mitigation trial. Based 011 the United States Supreme 

Court decision in Hw2LL_Flo1i<:{a,__Jlfi_S.f.;L§ 16. 193 L. Ed. 2d 504~.:i U~LW_._1031 
(2016). Appellant's motion requested leave to file his. motion for new mitigatio1:1 trial [**5] 
because, under C11m:R. 33(A}( l}( 4), and ill, there was an irregularity in the proceedings; 
the verdict was contrary to law; and an error of law occuned at Appellant's trial. Appellant 
cited_ Hur:s·t as controlling authority that the Ohio death penalty statutes under which he 
was sentenced in 1986 were unconstitutional. On February 16, 2017, the State filed a 
response to Appellant's motion for leave and motion for new trial. On March 3, 2017, · 
Appellant filed a reply in support of his motion for leave. 

[*P9] On June 14, 2017, the trial court found that Appellant had failed to provide any 
evidence that the sentencing recommendation was conducted in a manner inconsistent with 

' ~ . . 

the Ohio death penalty ·statutes. Appellant's motion for a new trial was found not well 
taken and overruled. This timely appeal followed. 

-ASSIGNMENT OF ERROR 

"I. THE TRIAL ERRED WHEN ITDENIED LANDRUM'S MOTION FOR A NEvV 
TRIAL;" 

STANDARD OF REVIEW 

[*PlO] Trial courts ordinarily possess broad discretion when nlling on a defendant's 
motion for leave to file a new tiial motion. State v. Bennett. 4th Dist. Scioto No. 
16CA3765. 2017'."0hio-574L.l2; State v. Waddv. 10th DisLFranklinNo. 15.AP-397. 2016-
0hio-491l.,20. 68 N.E.3d 381; State v. Hill, 8th Dist. Cuvahoga No. 102083. 2015-0hio-
1652. ~l 16, citing ,)'tale v. lvkC'onnell, 170 Ohio App.3d 800, 2007 ~Ohio-1181, 869 N .E.2d 
17 •1 io / d D. · · 0 , (..,l · · 4·1 n·. · h NT osc', "·2 1c 1c) 01 · 34' ·) •114-· , , , . 1 :::1 (_n .. 1st.)_, ,Jtate 1- ... umm, t 1 _1st. At ens i. o. .A_, • _) _ - 110- _, , . , 
State 1'. Pinkerman, 88 Ohio App~3d 158, 160. 623 N.E.2d 643 (4th Dist.1993). An "abuse 
of discretion" means that' the court acted in- an '"unreasonable, . arbitrary, or 
unconscionable'" manner or [**6] employed "'a view or action that no conscientious judge 
could honestlv have taken."' State v. Kirkland. 140 Ohio St.3d 73, 2014-0hio-1966, 15 

J ' . .. . 
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N.E.3d 818, , 67, quoting State v. Brao~v.-119 Ohio St.3d 375. 2008~0hio-4493, 894 
N.E.2d 671~ 2~. A trial court generally abuses its discretion when it fails to engage in a 

"'sound reasoning process."' State v. lvlorris. 132 Ohio St.3d 337, 2012-0hio-2407. 972 
N.E.2d 528, i! 14, quoting AAAA Etzts., Inc. v. River Place Communitv Urban 
Redevelomnent Corg. 50' Ohio St.3d 157. 161. 553 N.E.2d 597 (1990). Additionally, 
"[a]buse-of-discretion review is deferential and does not permit an appellate court to 
simply substitute its judgment for that of the trial court." State v. Darmond, 135 Ohio St.3d 
343. 20 l 3-0hio-966, 986 N .E.2d 971. , 34. We are mindful, however, that no court has the 
authority, within its discretion~ to commit an error of law. Stale v. Boone. 2017-0hio-843. 
85 N.E.3d 1227, (10th Djst.), fl 9, citing State v. kloncriet;JOth DiSt. No. J3AP-39L 2013-
0hio-457L i11. See also 2-J Supplv Co.Inc. V Garrett & Parker, LLC. 4th Dist. Highland 
No. 13CA29. 2015-0hio-2757. ~J 9. 

LEGAL ANALYSIS 

[*P11] Appellant fraines his issue presented for review as follows: Is Ohio's death 
penalty scheme unconstitutional underHurstv. Florida. 136 S.Ct. 616, 193 L. Ed. 2d 504. 
84 USL vV 4032 (2016). In Hurst, the United States Supreme Court, Justice Sotomayor, 
held that Florida's capital sentencing scheme, under which an aqvisory jury makes a 
recommendatiou to a judge, and the· judge makes the critical findings needed for 
iinposition of a death sentence, violates the Sixth Amend111ent right to trial. Appellant 
argues Ohio's capital sentencing statu.te, R.C. 2929.03, like the unconstitutional .Florida 
statute, vests sentencing authority in the trial judge who rnakes ·specific, independent 
findings. that are required .to sentence a defendant to death. Appellant concludes that Ohio's 
seritencing [**7] scheme -is "remarkably similar" to the pre-Hurst f:lorida statute and 
suffers the same constitutional deficiencies. For these reasons, Appellant requests that the 
decision of the trial court be reversed, his sentence be vacated, and the matter be remanded 
for a new mitigation trial. 

[*P12] However, in response, Appellee begins by pointing out Appellant's motion for 
leave to file a motion for new trial was filed on January 12, 2017. Appellee asserts 
Appellant's motion is untimely pursuant to·Crim.R.33 (B). Appellee directs our attentiori to 
the Seventh District's decision in :~l91f.J:':_Jt~f!ldt,_7Jh ___ Qi~L_N91?1~_NQ_,_J7-N90:!49.L.2-QJ7: 
C)hio-777 l. 

[*Pl3] In 1\;fundt, the appellate court found that despite tQ.e Hurst decision, Mundt was 
· capable of raising the same argument· prior to Hurst relying on other cases for s;upport, 

such as Apprendi v .. Ne1v Jersev. 530 U.S. 466, 120 S.Ct. 2348, 147 L. Ed. 2d 435 (2000), 
and J<i1Jg.~_!_1]j_zonr__~L.:-})6_ U:_S_! 58~_ 122 _s.~-~~t. 244liL1~J __ L:___E~LJd~56 (2Q92}. The . . 

appellate court found Mundt's motion for leave to file a motion for new trial was unti1nely. 
Appellee argues Appellant, like Mundt~ filed his ~notion a year after Hurst was decide.cl and 
that a year was not a reasonable time to evaluate Hurst and seek relief pursuant to its 

A-5 APPENDIX A



Page 6of13 

2018-0hio-1280. *2018-0hio-1280: 2018 Ohio .App. LEXIS 1404, **7 

holding. Appellee concludes that Appellant has failed to show he was unavoidably 
prevented from.filinghis motion'priorto January 2017. [**8] 

[*P14] We begin by reviewing the' applicable rule. Crim.R. 33, new trial, provides in 
pertinent part: 

"(A) Grounds. A new trial may be granted on motion.of the defendant for any of the 
following causes affecting materially his substantial rights: 
(1) Irregularity in the proceedings, or in ·any order or nlling of the court, or abuse of 
discretion by the court, because of which the defendant was prevented from having a 
fair trial; 

* * * 
( 4) That the verdict is not Sllstained by sufficient evidence or is contrary to law * * * 
( 5) En-or of la\v occurring at the trial ·* * *. 

(B) Motion for New Trial; Form, Time. Applic_ation for a new trial shall be made by 
motion which, except for the cause of newly discovered evidence; sl1all be filed within 
fourteen days after the verdict was rendered, or the decision of the court where a trial. 
by jury has been waived, unless it is made to appear h_v clear and convincing proof that 
the defendant was unavoidably prevented from .filing his motion for a nevi/ trial, in 
which case the motion shall be filed within seven days from the order of the court 
finding that the defendant was unavoidably prev,ented from filing such motion within 
the time provided·herein." (Emphasis added.} 

Appellant (**9] has argued that his motion was not untimely in that: 

l. The trial court sentenced him to death in April 1986 and given that Appre1idi was not 
decided until. 2000 and Ring in 2002, Appellant could not have filed his motion for a 
new sentencing trial encompassing the Hurst decision within fourteen days of the jury's · 
verdicts or the trial court's imposition of sentence; 

2. Prior to Hurst, the Ohio Supreme Court repeatedly held that the Ohio Supreme 
Court's sentencing procedure was identical to Florida's and not until Hurst would the 
Supreme Court of Ohio have given meaningful reconsideration to the Hurst issue~ and, 

3. He could not have filed a motion based on Hurst prior to January 12, 2017 because 
Hurst is a complex decision which takes time to digest and understand. 

[*P15] For the reasons which follow, we find Appellant's arguments are without merit. 
After extensive review of the Ohio case law discussing the Hurst decision, we are guided 
by the \Veil-reasoned J\!lundt decision as persuasive authority for us to find that Appellant's 
inotion was not timely. filed. Mundt conceded that his motion was filed well outside the 

' . . -
tirne requirements set forth in the criminal rule and, as such, was required to obtain [**10] 

-~--~----l~_C!Y~_Q[ co~! __ t_9 fil~·_his_ m~)-~!o1:! __ !9_~1!~}'~_J:~i~LIJJ~-~PE(!1lat~~~~!~~re~~£~~on~true_~~~-~~~---·-
A-6 APPENDIX A
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narrow issue before the trial comi as whether Mm1dt was "unavoidably prevented in filing 
a timely motion for a new trial." Id. at P6. In Bennett. supra~~t ~! 7 '·we observed: 

"[A] party is unavoidably prevented from filing a motion for a new trial if the party had· 
no knowledge of the existence of the grotind supporting the motion for new trial and 
could not have learned of the existence of that ground within the time prescribed for 
tiling the motion for new trial in the exercise of reasonable diligence.'.' State v. FValden, 
19 Ohio App.3d 141. 146, 19 Ohio B. 230. 483 N.E.2d 859 (10th Dist.1984); State v. 
·wason; 2nd Dist. .Nfontgomery No. 23247. 2009-0hio;.7035. iJ 8." · 

[*P16] · \Vhether or not Appellant was unavoidably prevented from filing a motion for 
new mitigation trial, based upon the constitutional argument he is now making, is the · 
precise issue before this court. Appelfant was sentenced to ·death fa 1986. ·Mundt was 
sentenced to death subsequent to a cri1ne committed in 2004. Mundt claimed he was 
unavoidably prevented from filing a 1i1otion because Hurst was decided by the United 
States Supreme Court over 11 years after he was .sentenced tO death. However, the Seventh 

· District Court disagreed. The }\1undtcourt cited State v. Roberts. 150 Ohio St. 3d 47. 2017-
. . - . . 

Ohio-2998. 78 N.E.3d 851,_ in support of the conclusion that Mundt, like Roberts, could 
have made [**11] his argument regarding the constitutionality of Ohio's death penalty 
sentencing scheme prior to the release of the Hurst decision. 

[*Pl 7] Roberts was convicted and sentenced to death for the 2001 aggravated murder of 
her ex-husband. After her sentence was vacated a second time~ she was again sentenced to 
~eath. In . reviewing her assignments of error, the Supreme Court of Ohio dedined to 

. consider her constitutional claim, raised fqr the first ti1ne at oral argument, that the Ohio 
sentencing procedure violated Hurst. In doing so, the Supreme Court observed at~ 84: 

"\Ve· recognize that the United States Supreme Comt decided Hurst after the 
submission of briefs in· this case, but Roberts could have made essentially the same 
Sixth Amendment argument by relying on !lJ!,prendi v .. Nei:v Jersev. 530 U.S. 466, 120 
S.Ct. 2348, 147 L. Ed. 2d 435 (2000), and Ring 1!. Arizona .. 536 U.S. 584. 122 S.Ct. 
24!8 ' "3 .L ·E:• 1 ') i 5 ~6 70()?) "· . .:...L, L . Ct. ..c..C - ) (_ . - • 

[*P18] ·The lvlundt court also cited Sfaf<?_.JL Bel[Q!J~J.19 Qh_i9.~~J.J~l1§~,_)Ql6~QJ1i2:1~~L 
74 N.E.3d 319, ~. 59--60, for the Supre111e Court of Ohio's recogi1itio11, even prior to the 
Roberts decision,. that Ohio's death penalty statute is fundamentally different from those in 
Florida, pre-Hurst.?· 

~Appellant and others have repeatedly characterized the pre-Hurst Florida death penalty statute and the current Ohio death penalty statute as 

''remarkably similar." Howeyer. the recent decision in craven v, Robinson. So. 3:08-CV-280. 20 l 7 U.S. Dist. LEXIS 130755. 20 J7 \VL 

3524688. (S.D. Ohi(I), *3, observed: "{Stare v.} Rogers held thm the statutes were similar in that neither Florida nor .Ohio has a 'sentencing 

jury:' instead the -iniposition of the sentence is imposed by the trial judge. Rogers. 28 Ohio St.3d at 430. [Siate v.]Rogers did not hold that 
- ----· ·--- ·ohio' ntatute-wa:r'remarka bly--similar'-to·florida's··irrtenns·of the-judge's-ability to impose-the-demh-peiialty-independem-of-crncial-factual-·-· -- · 
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Belton was convicted pursuant to a no-contest plea of capital murder and aggravated 
robbery and was sentenced to death. In his appeal of right, Ohio's highest court held that 
the statutory scheme governing hearing before a three-judge panel on [**12] plea of no 
contest to a capital offei1se did not implicate Belton's right to jury trial under Apprendi.and 
Ring. The Belton court wrote at paragraphs 56 and 57: · 

"In support of his constitutional claim, Belton cites two United States Supreme Court 
. decisions: Apprendi v. New Jersev. 530 U.S. 466, 120 S.Ct. 2348. 147 L. Ed. 2d 435 
(2000), and Ringv. Arizona. 536 U.S. 584, 122 S.Ct. 2428. 153 L. Ed .. 2d 556 (2002). 
In Apprendi, the Supreme Court held that "the. Sixth Amendment does not p~r1:11it a 
defendant to be 'expose[ d] * * * to a penalty exceeding the maximum he would receive 
if punished according to the facts reflected in the jmy ·verdict alone."' (Emphasis and. 
brackets sic.} State v. Davis. 116 Ohio St.3d 404, 2008-0hio-2, 880 N.E.2d 31. iJ 189, 

. . 

quoting Apprendi at 483, 120 S.Ct. 2348. Thus, '~[o]ther than the fact of a prior 
conviction, any fact that increases the penalty for a crime beyond the prescribed 
statutory maximum must be submitted to a jury! and proved beyond a reasonable 
doubt." dJJJJrendi at 490. 120 S.Ct. 2348." 

"Two years later, in Ring, the Supreme Court applied the Apprendi rnle to i:nvalidate 
-Arizona's capital-sentencing scheme. Under Arizonl.l's fot-mer scheme, "following a 
jmy adjudication of a defendant's guilt of first-degree murder, the trial judge, sitting 
alone, deterinine[d] the presence or absence. of the aggravating factors required by 
Arizona law for imposition of the death penalty:" (Brackets sic.) Rif]g at 588, 122 S.Ct. 
2428. Ring declared this system unconstitution~l~ because the (**13] aggravating 
factors operated as '"the functional equivalent of an element of a greater offense."' Id. at 
609, 122 S.Ct 2428, quoting Apprendi at 494. fo. 19. 120 S.Ct. 2348. The Supreme 
Court explained that because the finding of an aggravating circmnstance made a 
defendant eligible to receive the death penalty, the jury must also determine whether 
the state met its burden of proof as to that element. Jc!., overruling ·waft on v. Arizona. 
497 U.S. 639, 110 S.Ct. 3047. 111 L. Ed. 2d 511 ( 1990)." 

[*Pl 9] The Belton .decision· continued at pe:u-agraphs 59 and 60: 

"Ohio's capital-sentencing scheme is unlike the· laws at issue in Ring and Hurst. In 
Ohio, a capital case .does not proceed to the sentencing phase until after the fact-finder 
has found a defendant guilty of one or more aggravating circumstances. See R;C. 

~-2_29-.:_93(Q}; R_:_C'..-:._.;?.2_4..2.:..Q.4_rn2 and ~}; **33 7 State v. L/.101111Jsqfl!_J:±l__Qltio SLld ·25~ 
2014-0hi.o-475L 23 N.E.3d 1096, ~ 147. Because the determination of guilt of an 
aggravating circumstance tenders the defendant eligible for a capital sentence~ it is not 

findings by the jury." The opinion further stated 20 l 7 U.S. Dist. LEXIS l.30755. \WL] m ~ 3: "[The Magistrate] properly chastised Gapen for 
---.---'rippirrg-language-mrr-ofcontext-and-nsing·it·to·prove a-proposition-not ·intended-by-the-at1thor:"'---. --------- ------------·-.. ---- -- - ---.. 
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possible to make ·a factual finding during the sentencing phase that will expose a 
defendant to greater punishment. Moreover; in Ohio, if a defendant is tried by a jury, 
then the judge cannot impose a sentence of death unless the jury has entered a 
unanimous verdict for a death sentence. R.C. 2929.03(D)(2). 

Federal and state courts have upheld laws simihir to Ohio's, [**14] explaining that if a 
defendant has already been found to be death-penalty eligible, then subsequent 

· weighing processes for sentencing purposes do not implicate Apprendi and Ring. 
Weighing is not a fact-finding process subject to the Sixth Amendment, because 
" [ t ]hese detenninations cannot increase the potential punishment to which a defendant 
is exposed as a consequence of the eligibility determination." State v. Gales, 265 Neb. 
59K 628, 658 N.\V.2d 604 (2003);see, e.g., State v. Frv. 2006-NtvlSC-001. 138 N.J\rL • 
700, 718. 126 P.3d 516 (2005); Ortiz v. State. 869 A.2d 285~ 303-305 (Del.2005); 
Ritchie v. State. 809 N.E.2d 258, 268 (Ind.2004). Instead, the weighing process 
amounts to "a· complex moral judgment" about \vhat penalty to impose upon a 
defendant who is already death-penalty eligible. United S'tates v. Runvon~ 707 F.3d ·4 75. 
515..:516 (4th Cir.2013) (citing cases from other federal appeals courts)." 

[*P20] Further support for Appellee's position that, based 011 the Apprendi and Ring 
decisions, Appellai1t's motion was untimely is provided in Campbell v .. Jenkini No. 2: l 5-
CV-1702, 2017 U.S. Dist LEXIS 130803, 2017 \VL 3524686, (S.D. Ohio}. There, the 
district judge observed 2017 U.S. Dist. LEXIS 130803. [WLJ at *8: 

"As several courts have pointed out, Hurst simply ·applied the principles laid down 
many years ago in Apprendi v. Ne1'v Jersev. 530 U.S. 466, 120 S.Ct. 2348, 147 L. Ed. 
·2·143-?Q()O) dR' (] :.1 ·.,.. ~,..,r.:urs ~g4· l?JSC~· 1428 153L El Jl5~6· c .. .J. (_ . , an m0 v .. 1n .. ona, :uo .... )t , -~ . .,t. ~ c, _ .. c . ._Ci.)} 

QOQI).-. . that "other than the fact of a prior conviction,. any f~ct that increases the 
penalty for a crime beyond the prescribed statutory maximum must be submitted to a 
jury, and proved beyond a reasonable doubt." 4JJ.J2.rendi. S30 U.S. at 490. 120 S.Ct. 
2348. See Huti01:z v. kfitchell. 839 F.3d 486. 499 (6th Cir.2016) (explaining that Hurst 
"reiterated" Apprendi's holding, [**15] and "rel[ied] on Ring."); Sneed v. Jenkins. No. 
5:17-cv-83, 2017 U.S. Dist. LEXIS 19931: 2017 \Vl 564821. at *4 (N.D. Ohi.o Feb. 
13. 2017) ("The Supreme Court in Hurst plainly and expressly applied the standard it 
first set forth in Apprendi ... and later applied to capital cases in Ring ... to Florida's 
capital-sentencing scheme; it neither expanded the Apprendi/Ringrule nor announced a 
new rule."); State -v. 1'v1(Lrnn, . N.E.3d ~· 2016-0hio-8400. $ ~2 ("Hurst did not 
expand Apprendi and Ring.").'' 

[*P21] Appellant, however, contends that the kfundt case, as well as Campbell, directed 
to our attention by Appellee, are easily distinguishable. Appellant contends that the 
Campbell decision came before the court on a successive federal habeas petition. The first 

-- ----.---- -------------·---- ---------- --------- -~--------------·----- -- ---·----------- - -- -- ------- ----- -- -·- ---- -----,,_-.- - ---------·--------- ________ ..!.._ ______ --------- ___ ._ ---
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·one was filed in 1996 and as such, ther:e was no way he could have· included a Hurst-lil<:e 
claim. As for Mundt, he was sentenced to death for a crime committed in 2004. Mundt, 
unlike Appellant, could have raised the Hurst issue in his· direct appeal, application for 
reopening, and· post-conviction petition. Appellant points out Apprendi and Ring were 
decided after he. filed his direct appeal, post-conviction petition and habeas petition. 

[*P22] While Appellant is correct in distinguishing the cases in this mam1er, he overlooks 
the fact that Appellant's appeal comes before (**16] us on the ·overruling of a motion for 
new trial. In reaching its decision, the Afundt court einphasized that Mundt.filed his motion 
for leave over eight months after Belton and a year after Hurst. The appellate court wrote·: 
"Contrary to the assertions in counsel's affidavit, this was not a. reas011.able time after Hurst 
was decided to evaluate its import and seek relief pursuant to that holding." 1'v1undt, supra,. 
~UL11. In Appellantis case, Appellee has emphasized that Appellant's inotion for leave 
was filed approximately one year after Hurst and alniost a full nine months after Belton. 

(*P23] Appellant also criticizes the holding in Belton as dicta, given that Belton involved 
a defendant who waived his right to jmy trial and was sentenced by a three-judge panel, 
and the Hurst issue had riot definitively analyzed by the Supreme Court of Ohio. However, 
we are similarly guided, as was the appellate court in State v. A1ason. 3rd Dist. ~farion No. 
9-16-34. 20 l 6-0hio-8400, to acknowledge Belton as persuasive .authority. 

[*P24] In },1Jason, the appellate court reversed the tria.l court's gra1it of a motion to dismiss 
the de.ath penalty certification from Mason's indictment for murder on the grounds that the · 
death penalty statute was unconstitutional. [**17] The appellate court held that the death­
penalty statute in effect at the. time of defendant's cri1nes did not violate the Sixth 
Arnendment. 3 

The appellate court observed at ~l'J5:. 

"Even if we are to accept as tn1e the trial court's conclusion that the Supreme Court of 
. Ohio's application of Hur~·t in Belton is merely dicta. Belton is highly persuasive. At 
the very least, the Supreme Court of Ohio's discussion of Hitrst in Belton "sheds some 
light on how the majority of our highest court might rule on" the specific issue 

presented by this case." 'ti.1(~;S~Q!J.,.§Lfl?l:Q, quoting .,$'.(ale v. !i!!Hl.k.':':JLQ!J.t.&-19._7._Q_hiQ.f\.Q.Q.:.Jd 
·70·1 201·'1-()J' -L'">8·9 9-6NE 1·.1 9.-:;g· '1'">1 n·n·) Pl43'14 
- d , • • • ,;.,, • .110 . -... "- . , . 6 . . ,. - LI . ..,. l . .:... t 1 . l:S t. at . 

3 The Jfason court ob$erv~d that "Although Ohio's death penalty statute was amended * * '' benveen the time that Mason commined his 

crimes, and 2008. the time that Belton conunitted his crimes, those amendments do 11ot impact the applications of Hursr ro Ohio's .death 

penalty statute. Compare R.C. 2929.03 (1981 l with rte. 2929.03 (1008). Compare R.C. 292<.).04 (19810) with R.C. 2929.04 (2002)." J[,;iyo11. 

s1rora. at Fn. 11. Similarly. although292\l.03 was again amended. effective April 6, 2017. a.nd 2929.{)4 \Vas again amended effective October 
11. 2016. those amendments have 110 impact as to the applications bf Hursr in Appellant's case. 

4 Appellanr has urged that the Supreme Court of Ohio has the Hurst issue before it in ;\Jason. supra: St11te v. Ford, 148 Ohio St.3d 1419, 
·--.----·2on::oh10::s20,10-N:E~3d-002:SfiiliFv.-7iic7fso11;-T51--011ioSt:3d 1~22~.1011~onw=s311~-s4·x;E:3d'1.06t;-st,rte1cf1ii•ktmnt;'I~5-ohio---
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[*P25] Finally, ·Appellant argues that because the trial court r.eached the merits _of his 
motion (or new sentencing trial, Appellee is asking this court to substitute its judgment for 
that of the trial court. We do not find this argument persuasive. "The aflim1ance of' a 
judgment by a reviewing court is not an affirmance of the reasons given by the lower court . 
for its rulings," and "[1~]eviewing courts affirm and reverse judgments, not reasons." State 
v. Rubes. 2012-0hio-4100, 32~ 975 N.E.2d 1054, quoting State v. Eschenauer. Uth Dist. 
No. 12-237, 1988 Ohio Anp. LEXIS 4479, 1988 WL 121296. *4 (Nov. 10, 1988). An 
appellate court may· affirm a trial court's decision to aeny a motion for leave to file a 
motion for new trial. for different reasons other [**18] than those expressed by the trial 
court. State v. Boone, 2017-0hio-843, 85 N.E.3d 1227 (10th Dist.), l 5. Given that 
Appellant's motion was untimely filed; the trial court did not abuse its discretion m 
oveni.ding it .. 

[*P26] Based upon the foregoing, we find no inerit to Appellant's sole assignment of 
argument and we find no abuse of discretion. Accordingly, we overrule the assignment of 
error and affirm the judgment of the trial court. 

JUDGl\'.lENT AFFIRl'1ED. 

JUDGlVIENT ENTRY 

It is ordered that the. JUDGMENT BE AFFIR.11ED and costs be assessed· to Appellant. 

The Court finds there were reasonable grounds for this appeal. 
. . . 

It is ordered that a special mandate issue out of this Court· directing the Ross .county 
Common Pleas Court to can-y this judgment into execution. 

IF A STAY OF EXECUTION OF SENTENCE AND RELEASE UPON BAIL HAS - '· 

BEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR THIS COURT, it is 
temporarily continued· for a perio_d not to exceed si..~ty days upon the bail previously 
posted. The purpose of a continued stay is to. allow Appellant to file with the Supreme 
Court of Ohio an application for a stay during the pendency of proceedings in that cot1rt. If 
a stay is continued by this ent1-y, it will terminate at the earlier of the expiration of the sixty 
day period, or the failure [**l9] of the Appellant to file a notice of appeal with the 

St.3d 1455, 2016-0hio-2807, 49 N.E.3d 318; and State ex rel. O'Jfa/ley v. Collier-Williams. 150 Ohio St.3d 1405, 2017-0hio-6964, 78 
N.E.3d 907. Appellant suggests in the interest of judicial eco11omy. \Ve hold our decision until afte{ these case's have been decided. and 

possible additional briefing has occurred. As of the drafting of this opinion. Jackson's applicati.on for reop~ning has been denied. In Kirklwul, 
145 Ohio St.3d 1455. 2016-0hio-2807, 49 N.E.3d 318 (Table) the Supreme Court briefly held: "On motion for order or relief. Motion 

granted. Cause remanded for new mitigation and sentencing hearing.'' Regarding Kirkland, the recent Gapen decision. supra, commented 
20 i 7 U.S. Dist. LEXIS 130755, f\VLl at 1'(:): '.'In the view of this Court. Kirkhmd ~toes not necessarily give rise to an inference that the Ohio 

Supreme Court would find that H~rst applies retroactively. In any event. even if the Ohio Supreme Court did find that Hurst applies 

retroactively~ it appears that the decision in Be!ron. noting the critical differences bet:ween the capital sentencing schemes in Ohio and Florida. 
------ -\voulifforecTos~lierelief!liaCGapen seeks." ~A:.:roJ tlre clrafti1iif"of thi:s-opinion~·rhe other-ca::rns-remaiirpe1rding-befo~e-rhe-Supreme-Eourt:-----·- · 
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Supreme Court of Ohio in the forty-five day _appeal period purslia"nt to Rule_II, Sec. 2 of 
_ the Rules of Practice of the Supreme Court of Ohio~ Additionally, if the Supreme Court of 
Ohio dis1nisses the.appeal prior to expiration of sixty days, the stay will terminate as of the 
date of such dismissal. -

A certified copy of this e~try shall constitute the mandate pursuant to Rule. 27 of the Riiles 
of Appellate Procedure. 

Harsha, J.: Concurs with Concurring Opinion. 

Hoover, P.J.: Concurs in Judgment Only. 

For the Court, 

BY: 

Matthew W. McFarland, Judge 

NOTICE TO COUNSEL 

Pursuant to Local Rule No. 14, this document constitutes a final judgment entry and 
the time period for further appeal commences froin the <late of filing with the clerk. 

Concur by: Harsha 

Concur 

_Harsha, J., conctirs vvith concurring opinion: 

[*P27] Initially, I find it doubtful that Crim.R. -33(A) is the appropriate n1echanism for 
· Land~11m's effort to obtain a new trial/sentencing hearing. Crim.R. 33 governs motions for 
ne\v trial and-sets_ forth the grounds for obtaining that relief. As the Tenth District pointed 
out in State_ v. Ingram. 10th Dist. Franklin No. 08AP-937. -2009-0hio-2755, none of the 
grounds in Criin.R. 33(A) specifically i·efer to a subsequent Supreme Court of the United 

· States decision recognizing a new state or federal right that changes the law in effect at 
the (**20] time of the movant's conviction. Id at·~ .15. As both Ingram and State v. 
Jackrnn, 2018~0hio-276. N.E.3d . ~l 17 (8th Dist.) indicate, cases applying Crim.R. 
33(A) inore appropriately involve rulings that were erroneous at the_ time the case was 
being tried; they do not deal with subsequent changes in the law. As the court in Jackson 
observed, "[i]ndeed, an error based on changes in the law that occurred after frial obviously 

- . -

could not have occurred during trial.'' Id. at ~l 17. And as Jackson also -pointed out, claims 

-~··-.-------------~-··-~----- --=-------,..--0------~-..,,--.:,..- ----------·-·--------- ------------------------ ----- -------,.......----------------~----- ----------------·--------

A-12 APPENDIX A



Page 13of13 
2018-0hio-1280, *2018-0hio-1280; 2018 Ohio App. LEXIS 1404, **20 

based upon newly recognized federal or state rights are appropriate under Ohio's statute for 
post-conviction relief, R!..C. 2_253.23(A). Id. at~J l ~-· 

(*P28] Nonetheless, I agree that Landn1m's motion for leave was untin1ely as he clearly 
could have made the same motion much earlier by simply relying upon the principles · 
established in Apprendi, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435, and Ring, 536 
. . . . . 

U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556. 

(*P29] Likewise, I conchtde the trial court correctly denied Landrum's niotion for a new 
trial/sentencing on the merits after implicitly granting the motion for leave. As both state 
and federal courts have recently indicated, the Ohio procedure and Florida's are not the 
saine, with the result that Ohio's passes muster under the Apprendi, Ring, and Hurst, . 
U.S. , 136 S. Ct. 616. 193 L. Ed. 2d 504, chain of cases. See State v~ Belton. 149 Ohio 
St3d. 165. 2016-0hio-1581. 74 N.E.3d. 319; ~r 59-60 (dicta), St_ate v. Carter. 1st Dist. 
Haii1ilton No. C-170231. 2018-0hio-645. ~ 8, 95 N.E.3d 443; Gapen v. Robinson. S.D. 

9hjo ~-~.;.Q.~_:J~~Y:l~Q_,__2QlIJ,L§LDist.0 •• 1.E.X!~075~,--20J 7 W_1 _ _35246_B8 (A!l..K ... 14~ 
2017). 

(*P30] And as Gapen.proclaims, Hurst does not announce (**21] a new rule of rule, nor 
is it entitled to retroactive appliCation to cases on collateral review. 

f.ud of Do.::umellt 

---------- -~- -- ----- --- --- ~----- -- -------------·---··--- ------ - ·-------.,....--------·----- ----- ---, 

A-13 APPENDIX A



e Neutral. 
As of: November 12. 2018 7 :52 PM Z 

Reporter 

State v. ·Landrum 

Supreme Court of Ohio 

. August 15, 2018, Decideg 

2018-0679. 

2018 OhiO LEXIS 2012 *; 153 Ohio St. 3d 1461; 2018-0hio-3258; 104 N.E.3d 792; 2018 \VL 
3869419 ' 

State v. Landnm1. 

Notice: DECISION WITHOUT PUBLISHED OPINION 

Prior History: Ross App. No. 17CA3607. 2018-0h.io-1280 [*1]. 

State v. Landrum, 2018-0hio-1280, 2018 Ohio App. LEXIS 1404 (Ohio Ct. App., Ross 
County, N.far. 29. 2018) 

Opinion 

APPEAL NOT ACCEPTED FOR REVIEW 

Eml nfDlii.'ument 

A-14 APPENDIX B



. TflE STATE: . DF OHIO 

COUNTY OF ~OSS 
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I 

. . . . .. 

·.·',·"' ... 

BACKGROutm. 

. - ·- -·--. 
Thts case was· ccinnenced with the flllng of <n lndtctinent . 

nn Sei>te.ter 27th ... 19851 against the defendont .. LaWrence 
Alfred LOOdrum.. chorgln~ hlin with 'one .caunt of Aggravated. 

Murder With .t:WO spet:Jftcotl~ and one count of Aggfavoted 

Burgiarv. 

· The Stote of Ohio frOlll the cornnencement of tbJs·actlan 

was represented l>Y tne Prosecu~tng Attorney .. RlcllCrd G, 

· Naret~ and tile defendant was represented by. Tbalitl& E, Pf:tl lUPs 

· and W1 ll um Allyn, Jr. The defendant was arra1Qlled before 

this Court on S8i:>terner 27th ... · 1985" at Which t1me the d&fendant 
entered pleas' o·f not 9UiltY ~s to eaeh count and si>eClflcation 
contained· ln tile Indictment. 

Stlbsequent to the date of arraignment on several separute 
. . .. 

··court d(]Y.S·and on the record .. ore-trial motions !fere 'heard 
Qnd· the Court granted the defense motion to retain an expert 

. for ·n pre-trial PSYdllotrtc or PSYf:ho·togtcaI avqtuattmi~ 
. The gu1lt/non-9Ullt trlltl of the defendmt,, Lorr~ce 

Alf.red LondrWIL · caJmencect ro the 10th daY Of Felirucrv, 
·1986, before.er JurY of 1~ composed ·of seVen l'IOllJl!ll dnd ftve 

men ond· two al-ternote Jurors on the charge of Amrt1vated 

.Pturder .~tth two specJflcotlons of aggr<Mltlng cirelimstcnces 

and ooe count of Aggravated Burglary, 

~ trial terminated on februnry 21st. l98ti. nurtng 
' 

the tr1.al the State of atria presented 20 wl tnesses lftlo 

'· 

i. 

j 

. ' 

~ . i 
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. -· · ·:• :ll'·. •tmderwent beth vigorous dJrect and cros~ e•lnatJon. 
• r • • o • •I• • 6 

"'· .. ·· :rne:.,_defen.se presented five wt tnesses· ·Includh1g the defendant 
. !' .. · · .·· who·.'ilithough denvtng ·the actual cc111nlssion.af the;.murder . ' . . . . .. .. . . . 

· - .Q11111U1;~'1 .. to ~he actual P·l ann Ing met execirtiim. of th~ Aggravated . 
~ 0 • • o, •• .. M • ' • 0 ' 

-· .·. 

. .BlJrg.J OJ)'• 

After recelvtng the Instructtons of the court'as to . . . 
the Jaw. dJll)Ucat>le to the gullt/non-gullt trlcl and after 
deliberatln~ aoproxlmate!Y f1ve and Q.ne-harf hours .. the 

trial Jury; on .February 21st, I~ .. returned Jts verd1ct 

and· found the defendant gu 11 ty of AQgrovuted Miircier tc11ether. 

w!th tlfo sPeCif lc-cJtlons of aggrovattng cirtUm5tcnces and - .· .. . 

gu11 tY of ·Aggravated BunilarY •. 

The aggravating clr~tam:es the ·defendant, lawr,ence·. 
Alfred Londr~ wos faund gull ty of conmltt!n9 were set 

forth tn the speclftcottons.contalned in the first taunt 
of the ·Indictment os to .Aggrovote~ Mur~er- and were .set 
forth "tn the gu 11 ty verdict form: s~~~. by. the.jurors. (JS 

follows: 

cl) That tne defendant.I' Lawrence Alfred LandrtlDI., 

, _ _.. ,;.,:. "(2) 

, .. . . 

. . .. 
WI.JS guU ty of the camd ssl on of the offense 

of Aggravated Murder for the-Purpose of 
. escm:ling detection:. ap~retiensllin~ ·trtoJ Dr. 

-Punishment for tmother crime coomltted by 

him .. t.e ... -Aggravated Burglary; ... 

That the defendant os tfle principal off~nd.er 

cooml tted the offense of Aggrmoted Murder 

of" lklrold WhJte .. Sr.., while the cteteniJant 
was. coninttting or att~ttng to. cmmit 

Aggravated Burglary. 

I 
I 
I 
' 

I 
i 

.• ·i i 
\ 
' I 

. I 

i 
! 

t 
f 
l 
; 

' \ 
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·-

.... -~-· ' 

. . . ~ . · ... ~. . . ·" 

. "• ... : '·:>·> '· JherelJP.On, the trial jury was dismt ssecfwftt(prfu;~r· 
·· · ";'·rid!Ddnttions coneernlng thetr· condUct Untll fll~rd't ;;i, l9Bs, . . 
· , .. : a;t ·Hhkh · tltPe the ·sentenctnsr trtaf cCllJnenced·. ·.-·smseguent· 

· - to .. the. teturn of the wrdict bY the trial Juh ·en February 

21st,, and the ~ncement of the.sentencing trtalM the . - . . . 

defendant, through criunsel, fl led hts. 1POtton wlth thls 
~ . . . 

·criurt reQU~Stlng 0 wentO,l ew!ucitlOrh Which sold motton . 
was s.ustoined bY this court,· Prior to ttle COOl1lenc.eJrel1t 

of t~e s.entenctng tr101 however,, the Cfefendorit Withdrew 

· llis motion for o ·11Ent11l evoluadon ond the sentencing· phose 
began oo March 17th, 1986. Tue defendi:Jnt ·presented tbe 

testimony of 12 witnesses ln 111ltlgation. of 1!11>0Slt1on of. 
. . 

·the death penalty ar,d on Mon:h 19-th~ 1986,, the tria.1 Jur.y 

ofter dellberoting eleven. on~ one-haif ·haurs-,. returned 
a verdict;·. f1nd1ng· beyond. a reasonable croubt ttlot tf\e og9ravat1ng 
circuii.stances Wttlch the defendant, Laitrence Alfred i..um:inun,,. 

~ . . 

was found guilty ·of c01111tlttimi Were sufflclent to outweigh · 

the m1t1gatlng fQctors present tn thls case and recClilllellded · 

that tlle sentence of death be l11JPosM! on the defendant,, . . . 

· Lawrence Alfred LDndrUlll. Prior to del lberatlng on ·ttte 

sentence. .. the Jury received ttie tnstrocttons of the Cour:t 

as to the low ®Dl1cable ~o the sentencing oroc~edtms 
os well as arMents of counse 1 • 

I I .. _ 
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. Pursuarit to the provislon~ of ~1~ri:·2929.03tF> tile . . ' . . 

=·~ -. · · trial JurY tiav1og reconmended .th<it th" sentence Of death be 

' ,f', I 

' . 
fmPOsed upon Lawrence Alfred LandrulII; it 1.s the requirement 

.· . . . . ' .. 
and obUgotlon of the trial Judge to de.termtne Whether the 

St~e has proved1, beyond. a reasonable ~Ollbt,. that the aggrovotlng 
cJ rcumstances that the d~fendont1 taw.rence Alfred Lam'.frU1P1 
was found wlitY of cnm1tttn9 outweigh the mitt.gating faetors 
presented bY hiiP. 

Based uPOO the releVQnt eV~dence r~ise,d'at tr1ol .. the 

· testllllOnY .. other evidence, the statement and testinmy of 

_the. defendant". Lawr~e Alft:ed Lapdrum .. Dnd the C1rguoonts 
·of res.>ecdve counsel1 tttl_-s Court finds thQt the faUowlng 

concepts were i>resen.ted t~ tile Court. end Jury and tonsider~ 

a5 ~Ing 111 the nature of mitigating factors; 

<I > The chi l dhoo(f and adu It background, h1:rtD rY ,. · 

1111d character of the defen<forit .. · · l0wre11ce. Landrum, 

<zi The youth of the offender at the tine of 

the affenseJ ·that. is~ 111·s 23 YeCJrs <lf Cl!ie.; 

(3) ·n1e La4 of ti sl9nHicant history.of prior 
. criminal ccnvictlons and delinauency 

.. adjudications lnvolying Lawrenc~ Landrllll1i 

· -··· <ttl . The proposition that illthouQl'I the defer1dont) . . 

Lawte~ce LnndrtJll., was a portlcipont in ~he 
offense involved, but was not the i>nhclpal 

offender and the degree .of hls Portlcll'atlon 

In the offense ana ttte degree of hls 

.. ·· 

... ·.~ "":· 

·., 
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'. 

partlclpatlon In the acts.that led t~ t~ 

<ieoth of the vf~°ttrr:i 
(Sl AnY ~tber focton which the Jury· or court 

. . . 
mY find to eX1st fr08' the evidence in 
rri tlgaticin of the $~ntence of death. 

Arthougti cons.tdered to be factors whlch fall within th1.s 

. last; category Of· lfli tlgation c1rcl.Dl'stances,, the defendant and . 

. defense counsel nevertheless urge the jury and the Coort to·· 

. consider as separate factors tn IPI tlgotion the fcl 1<lW1119 circUJrstonces; 

C 1) "Youthf~l ness of Lorn' LandrulJ', • · · 

C2> ···A ·Jack of a· substantial h1storv of: prlor Juvenl le 
adludlcat1ons and cri111inol oiiJudicatto.ns.'" 

~3> · •n.is degree of partfctpattcin ln the offense.• 

(4) uHls- g~ade z~ .. tll.s hlstc}rY~ his bix:lc.grotJad.• 

C5l "Lack Of history. of vtolent behav.1-or." 

Hi1 •"Excessively showered with love. A·person that 
. . . . 

. · -. was brought uo thinking ttiQt he could l:fo no wrong.• 
<7l "::~tlls enviroment wos totally .. obruptly chcrised ~~heh · .. 

he cmre back to Chillicothe nt age.of five ve<Jrs 

old." 
C8l "Inconsistent cUsc!pline ot holl'e.•. 

<9} •ineffectiveness lJf Juvenile Court.• 

oo~ · "lne:ffect.1veness o.f the Novul svs.t~.· 

o 11 irprcblell' wt th Drugs and· Alcohol." 

·01> · "'His reworse~. sorriness, r:epentarice, concern for 

what ne'·s put ewrYorie through." 
c 13> "Love of his fow11Y for Larry." . 

• .. ··. 

.; 

' I. 
! 
! 

i 
! 
! i . 

i 
:. 
t 
i 

\ 

I 
i 

. ; 

' i 

' ,. 

i 
.. -:-.~-.. ~-.~~·~-~---·~~~,,.:_-~··-·--=-~·-·---.l-

1 
! . i 
I i 

A-20 APPENDIX C



-· 

WO ·!JI AOOJ:J.tob 111 t:v to or 1.sQn · U fe/': '' ,-.·· I' •• 

<I5> · •u1s·obllitv ta cgntrltn,it~ .tn srn;lety.• 

'As pr~viously noted,, the pf.ovi-slons .af section 292~Ml3(F}.. . : ... : ... 

require thts·· Court _to state in a· sepotCJte 'OJ>in~o~ the court1.s 
Specific findings OS to the existence' Qf the oggr<lVOtf 119 cfrcuirstances. 
wttlch the defendcnt is ftJund guilty a·f coITT!'tfrlng .beyon~ o 

reason~le doubt and the existence of ll'l tl!l<ltirig .facto~s .Present 
In the. case. 

Based.upon all relevant evldence presented at trlol, 
the testill'OflY,·other evldence1 the_testlwoJiy·Of _the cle-fendant, 

Lawrence A1fr~9 Lcndrtll1'J end foe or~ts of counsel, this 
court· finds. that the foUmring c1rctllfstmce5 were presented 
to this Court and consld~red os being in' the nature of wltlgatlng 

factors1 

nte nature ant:l cl rclllT'Stances of th.e offense.. · 
the h1~taryJ ~hnracter and background of the 

defendant, lowrence Alfred Landror1 the Y.outh 

. of Lmrreace. Landru1r,. ttte degree and rtQture 

.of portic1Potlon In the off~se by Lawrenc~ 
LnndrUll'.: the· def.enctont's fcnrUy uPllrlnglng;. 

the nature and cl rcuJPStance.s of !tis fDll'l lY; 

schooL and social arid ~ll itary envt·rornrent..1 
the nature and extent. of any drug ond alcohol 

" . . . : . . 

Prabletrs wh.1ch he IMY have .trod; any and all 

otner factors re1evC1nt to the 1ssue of \ifhet~r 
th~ -offender should be .sentenced to deatl1 as 

Presented bY tile defense anc:1. argued bY defense 

counsel in tti.ts case; 

. •. ·~. 
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.. : . ·. · ... , ,, . -:H:The: ~.rtal Jury found beyond a reasonmle doobt· -ttlat ·tne· · . 
· · defen~t wos gulhy bev.end ri .reosonObie doubt·Qt'·cdimtttttng · 
. · tJTe::.Qffense of ·Aggravated -Murder ·for the purpose t>f esteplng· 

®teflti6n .. apprehension .. trial or punJstnJient fcrr ·onnther· crilPe 
' . . . . 

. cowitted bY ht111 .. that is,,. AsJaravated llUrgl~rv, md that the 
defendant as the pri~cloal ·offender CIRlitted the. offense 

of ·Aggravated Murder while he 1Klli COlm'ltting or 'ottfUlting· 

to· c.amilt Aggrov<1ted Burglary. · 

BY rnot:ian of. the defendant .. this court irergeq the ·twc 

oggrovnting. spec!f1cot1.ons Into one and so lnstn1cted the · 

j_ury _that th_ey were t13 consl der· ·the _specf fJcatioris as one 

and as involving onelndlVl·slble course Of COrnfuct·.'bY tl'le 

. defendcnt. The findings by thls Court I.n this Olllnion dr~ 

IOOde Qnd presented her~ln consistent With that dlorge tti the: 
Juty "requirh1g the merger of the t~o 0ggravati"9 sDet1Hcot1ons •.. · 

. · ... !t .should be further pointed out that the Drtocl11les . 
and .1ssue$ 'Of law tlPOn Wfhlch this Court ·has Ileen guided; ln. 
arriving at its decision and oplnlpn herein ore those provlded . 

in the wrltte~ J.lJrY fnstructHins to the trial Jury <luring 
· these proceedtngs. Accordl!'l91Y, such Pr1n.clptes of law are 

JlCicie ·a P<J_rt tlereof JJS lf they were rewritten ill ful'I Within· 

this oplnlon. 
'· . P:.ur:suant to.-those prlncipf es of low,, thts Court ~itl . 

tne_n··:-set ·forth ~n this .op in Ion· its findings· os reqµired ·pursumt 
'· 

to. section 2929.0J<fl. 

· .: ··A .br.Ief .. descr-IPtion of the er 1111e involVed h.erelri· ls appropriate· 

and -Ws established as follows: 

•:""'' 

: .. 

'i 
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·- ....... · . 
:., . 

·:·.: . . ~ ··,. 
~,·•I:. • • • 
'· . 
. ··'· "·. 

... ·. - . 

: - '\: 

During. the flllddle oort of -Ser:>t~r~ J!t$5,. the defendant .. 
•. ' •• ':"" ·,, ~·, ':°l.'1'· .,;, •. :· . • • • 

. Lawrence .Landruni~ flOd attenipt~d tq .. ~RW~t aare<Jl CQffenbe~er· 
.,i' • • " •1•i : • • • -

for the purpas~ of .assisting hlrP ln .C001Jllttlng o bUrglcry • . . . ~. ··.. ~: . . . . . . 

The defendant hafJ -al.So spok~!'\ wHti. ~- cai:oIY11 Brown- who rented 
an ~ortlPent fr~ ttle clec~sed .. Harold White .. ~ ... , on at least 

· on~ occosio.n Prior to the cOJm1is$-t.on o.f this 1J1Jrder,. on at 
teost.one cctoslon prtar t-0 the dote -of this offense of Seoteri>er 

. . . . .. 

lSt~.- l~S, the defendant a11d hi$ .occOIJ'P.l 1c~. Grant swackhmnrer, 
·a111inor, .c0,ntccted "r. White <:it hts opq~t111ent~ ostensibly 

' 
for the pun:wse of ob~alning on apartlllent fro~ Mr. Whlte • 

. In fact the defendant''s purpose was .to obser~~ the t!Par~t 
and oscerto1n wtiether a burglary was feasible. On the occasion . . ' . . 

ei th'er the dQY before the I 9th .or ·t'l'.IO · di:Jys befo.re when the · 
. . 

defendant \ffls with. Carolyn ~rown, h.er te~tiJllOnY cle<irlY' !ndtarted 

that tfle defendCJJJt. had f9nrulotect a plan to rob Mr. White.. . '. . . . '• . 
tG·USe rubber SUnllCal gloves and to kill bill'I should he coqie" 

• .. ·- ' • • .:.. , .. _ • 1i.· •• , 

into ·the hoire durin~ ~h~ burglary •. 

dn'the next doV the defendant ~ad~~ tr1P _to.the Ross 

·County Pletficol Center where Ids gjrlfriend hod Just glven . . . 

bfr·th to the llefefl<lont's son. l\t thls tt111e. the ·defendant 

e5CJJ lal.nect that he hoe1 o oa1 r of rubber surglmtl · glQVf:S om1 
that tlleY SP1ght well 1PCJl<e SO!re. rroneY" for h!nr. 

On the .date Of tfle bllrg iory: 01)~ lllLI,f"er, the defendant 
. · .. : . .. ;.•. ··.".·'· ... . 

and. Grarit swockhOIJ1l'er caoie to ~~e ~hn~ . .res!.dl!J.'lce for the 
- . - . .. :- : . : . 

. · : purilose of co1m1itting a burgJ.ary ond .. c;01A11lttlll9. the crlwe. 
. .. ... ' ' . 

... , .. ' . TAeY Md wlth theiP O large roHr,oodJ~Olt. Whlcil ultirotely 
• . . • • •. t - 1.' ... · . .• : 

...... 

';_'":,; •· !.· 

. ::. ~ 

, . . , ~ . 
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.: . 

. . 
. in fact ·he did discover the bLff9lal'Y ·l-n pro~ress. Entranc~ · 

wos. gatned to the White hOll'e tnro\,Jgtt an u1>stai rs window whl~h 
was broken and· en'tr-<ince· was rode into.ttie hare by· Grant SHoekhmftr,. . . . 

·He then ooened the door for the ~efeodont,to enter tnto the 
h01re on.d tlle burnlarv coinrenced. Both the defendait and .Grant . . 

swdcktlamrer had· observed on earlier occasions· tllot Mr. Whit~ 
left his hare ~n the event'ag. hours to .dine out and at about . 

8:30 ·in the evening enfrance was rode. 
Whlle in the White h01JTe both.tne defenda11t and Grant 

:SwackhClfmler ccmrenced ·to ransack tfle home loe{{lng for -1 telllS 

to steaL When they were diS<:overed unexJ>ectedl1 bY lllr. White~ 

Mr. Wtllte was struck on the heett:I wfth the.railroad bolt several 

ttrres and· knocked to the floor. A kttchen knife. frC1111'1r •. 

~lte'S drower was obtained ·and Mr. White's· deotfl. wcs caused 

· by severing his throat with the knife. Both the <lefet)dcnt 

and ~rant ·swac~hcmrer reJllCJ1ned in the aporttrent for a corislderat:lle 
. . 

period of. tiflle thereafter and C:OJiiPleted their ransockirn of· 

the· ao~rtJ11ent hY steol1ng. approxl~~elv .shvent~ d~l iors ond 

sore onls. 
Although the.exact events that occurrea after this.ll'Urder 

· ore not cOll'Dlete~ the defendant .. Lawrence LnndrUll', acirtltted 

to Mike· DreW' •. RI ck Perni:. ·and Larrv· Perry that he had· in fact 

~o1ffi1 i tted wurder and kl ll ed "r. Wh l te. . nie defendant further 

Od!Pl tted his crire of 111urder to Cory Leasure. 

! . ! 
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'·· ·, ~· 

_, 
-Lr;rter·the defendant. brcugnt Karen Hughes Brown to the 

. ~rtJllent-of Carolyn Brown 'Olld·at .that thre oCfntltted to her 
the· detal 1 s· of the IJIUrt:ier · ond asked her If she wished to see 
Mr. White's l>OdJ. · \ .. · · 

The evidence clearly ·establlshed that altlloogh Mr. Whlte 

wos strucic: on several ·occoslons abo'ut. his heac:I, none of these 
. . 

blows the111selves would nave necessarily ccused ~is death. 
"fhe Ct>roner establ1shed that the cause of death was directly 

due to·ond caused bY the knife wounds to the nee~· cf Mr. Whlte. 
After the 1J1Urder of Mr. Wtllte~ the knife, gloves, and 

· ottler itBR's. involving this crilJle ~re discovered by the PQllte 

officers in a wooded area on the outslcfrts of Clllllfcothe·, 
.. . 

. As a result of an PflORYINl\JS tip, tne pol lee lnvestlgotlon . . 
began. to focus· oo the defendant who was subse<UJentlY arrested 

· ond -eharged· wl ti) .tbls ·offense along_ with Gront .SWackbanrer;; .. 

Whose case was adj udicrited In the COIN10n Pleas court of Ross .: - , ·. 

co.untv .. Juventie·Divtslon. · · 
. Ttie defendant ·den led OllY illVOl vesrent in either tl1e lf!Urder. 

or burglary qnd subseQUentlY entered Pleos qf nOt·guiltY. to. 

the Indlctment. 
The defendant testified 1n hls <mn behclf anEl al though: 

·denied coirn1lttJng the Jll!Jrder .. readilY octr.itted the p[annlng 

of ttle burg lciry·,. the c0011'l ss1on ·of the burglary_, and the d!Sllosar 

of the· 1J1Urder weapon, glov~s .. ·and other Hers located bY tile .- . 

police de0artirent and adlJtttted lnto evl<Je_nce durtng th1s ti-tal. 

·. :"·-
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j '•·::• .. ~. ·'=;, ~~ .~·· ••. :.=··i':-·"·' .~r: 
. . \ . 
The'-:tssu'e ·then presented to thl s Court pursuant · to: s'ettion · · 

2929,MCF.h .Revised Code:. of .011101 are ·as follows: Dld ttte. :. ·. 
State· of .oh·n, prove bevond a reasonable doubt that· the ·a~mrovot1ng 

circUll'stcnce wtilch the·defenoant~ lmtrence Alfred LandrtJITI, 
.'was found guilty of cOllll'lttlng is suff fcient to outwelgn the . . 
factors in 1J1itigation of i111POsition· of the sentence of death~ 

This Court first considered and evcluated the age ·of 

the defendant which this Court deterniines to·be a mlt!gatlng 

factor:· ·1t is true that the defendant was 23 years ·of age 

when th1s criwe was comPi tted ·and· that) reiattvely speci!{lng. 

this · ~ s or coo be const.dered ·to be ·a yoothful age. Mevertf1eless 

there is ·nothing to suggest that the aye of the defendant 

. llod =anything Whatsoever tD do wt th his obllltY or inobil tty 

·to det~fllline right aoo· wrong or to .adJust and co:-ex-lst In 

. ''tlte society in WhiC.h Ile cl'lOse to l:lve. lt ls-clear' t.hot the . 
. . 

nand Qf ·o youthful ·offender can be as .deadly os .. an older indtvtduo1 

and the youthful ooe .!lf the defendant cannot be considered 

QUQlitcrtlvely as QUtwe19hiog the·qggravatjn9circu1'1Storice 

in tf1ls case~ . 
1tle defern;lant hos further asserted his ln~ocence in· tnis. 

crtre and tias nttewpted to place ttle bl{IJlle for tbe. COIRl'lss1on 

of this··1111ifder on n1s accolJ'Pllce and partner in cr·ire, Gron~ .. ~.·. 
·sw(Jc!<ooftiier. Yet it is clear 1n -th! s ccse t~rrt the defendant 

wos·tne· orie~whO planned this crl~e, the one Who arranged .to 

"cose ..... the Wh·lte hoireJ·the one who CJCQUlred tile surgical gloves,· 
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- ·- .. -:·,.ttie;:co~ ~no was responstbl·e· for sel~tlng the Wh-ite -h~·as 
. ,_,>the• target of the burgl~rv.aod the ooe w~ confeS:sed ttJQt 

. ·. __ '.he ~uld k1ll Mr. White ~~c~fo .. he dts~~er th~-~~~lory prtor 
. . ·. .. ·.· . .. : ...... . 

.. to .the ll'Urder and the one_-wbo confess~rJ the 111un:1er after. ft 
occurred to .flve peopl~_, ll_'Ost of tth<HP were very ·close .frtends 

vilth the defendant.· 

· This Court hos very carefully 'tested Olld CD1)Sl4ered the 

credibilltv {JOd relevancy of the testlnionY of· the defendant 

as well as the testlIFony of those to WhCll' the defendant has . . . . - . 
· confessed his crllf'e. and finds that the dehndont's pleo of 

innocence of this 111uroor ccnnot wttllStond such close scrutiny. 

It ls the concluston of this Coort that tne Plea of Innocence 
. . 

asserted by tl:1e defendant lnvo·1vtng his POrtClJX1tlon in tl'll!i 

offense crumot. and daes not outweigh t~e aggroVotlri9 cltclJll'Ston~e 
and stiecificL'.lti~. established by the Stote. .,,_ . 

The defen~t .tias· further offered as a ll'itigatim fac~or . . . . ., ... : ~· 

or c~rcuirstance. ln this case his lQcf<· of a 'stgnlf'ic:ant history 

of prior crtll'inaJ ·coiwictioos and tieUnquencv adJudfcot1ons~ 
It is clear that tne II'inor altercations Whlcil tile defendmt 

hos hcJd wtth his parents and- the Ross. tountv Juvenlle Court· · . . . 
systelJ'l·are tnstgnlficont.and of a verJ 111tnor nature. rt is. 
ntJpare.nt that the defendmi~ bf9an to expertenc:e_ ~ore _difficulty 

in -.coping uocn tils transfer froll'.-hls parochial scttool tc the 

.. -~tl~J ic~-~chools and: thot .on a.t l~~t t·wtl .. o~~~i.~~'.h~ ~~-1.tt~d 
· .. - . . . . . . .·,· . . . . 

. t·~eft of.fens~ and. suffered the consequences cf- ~lng caught 

. thereafter. l t ts also Q:IDOrent toot the defen<font becClll1e. 

· · 'i~~ interested in school ohd again suffere9 ~ -~on~~~en~s 
of.Juvenile proceedlngs.because of hts behavior. Ttlls court 

· .... ,. ...... . .. ~- . ... . .. -.. 
-... - - . .• . 

'. 

I 
I• 

l 
1. 

·.·. i 
; 

I· 
l 
I 
I. 

t 

r 
i 
l 

I 
' 

=~-~-"~~=~~-=--~=---=~~-----=-~=-=--~-~~=~--·"·--------.--,.~-~-~---------.... -· --- ----- -- _,_______ . r . ------~~~~--~~~~--~~-~=~~~=~----~==-~~-~=~-t' ~ ·:·-
. . ' : 

' 
A-27 APPENDIX C



. o. 

.• 

. · ::·:,::. : .. \<;. ~. detenri.aes .that these tn fact ore. lns 1.~r'J.1{~~~~ especially 

- '···'. .:.;·= .... • , • ·1r-i. ,~l/ctuatt ng the entire and overall crlJP1oa1 re.cor~ and bcckground · 

of. tfie defendant. The defendant has ·never. been convicted · 
·· ... t1f . .-a .f~lony <md according to his own odntt$si·oo_.ttas onIY. been 

.convicted of a II'isdeuieonor Jnvolving. bad checks since he .attained 
the age of iroJ or1 tY. 

: Althoti9h ~uch ll'ihor or •nsignlficant recor<i of. defendant. 

is ·c~rta in Iv a 1111 t lQOt tng factor 1 th1 s ·Court fl n_ds ttaat It 
. . 

does not -0utwe1mi or overbalance the cmoravatlng c1rcuJ11stanc~ · 
in thls case. 

The defense has offered a. substantial lllPDUnt Of tnfol'lP<ltton~ 

testilPOJW,,. and evidence regarding. the defendant's history .. 

his character, and his bockQra~d. The.defense has shewn 
that the def~ndont has no history of violent behavior~ that 
he wcis born In the- ~tcte of Michigan to a large .fmlly. that· 

fqr the first flve y~ors of his life he nve<I Ln an extrere!Y. 
lame household with his grancfoorents .. auots, uncles., end . 

. ' . . 
cousins and that Ills fotPllY Hfe was very stcllle and foving, 

· The defendant has shown that at tne age .of 'five years. 
hts 'll'Other irorrlect arid roved ·to Cttillic:Qthe~ Ollf1l~ and ~ventually 

d'brother and slster were born and were reared lo ·the SCIJllB 

hous.eflol d. The defendant hos shown that be rrov hove eXPerf enced 

sdlPe, d.ffflcultY with this abruPt. cil<Jng~:in his life style 

· ·ond adcordfng to htw .. Ms dis~IJ>l lne o:t. \hOJl'e.. be<:Oll'e· SOIJ'el'fhat 
•',' I 

Inconslsteht which he feels caus·ed ~ls:_ subseouent eppearances 

before the Ross county Juvent le CotJrt· sy~~e"'· 
.·. 
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The_ defendant f!Jrtner os.serted that ·tile Juve111Ie court · . -~. . . . ';":. ·: :.· .~_ .... 
· s11stell' was not· suffiet~nt,lY harsh or .. flnr_ end that th ls ineffectlvene~~. . ... 

. . . . -. '. :_~ : ; .... ·: ·'. 
of the court s11ste1t1 and his parents led to his subseauent · 

be~iora1 p~obleJl'S Vfitb drinkll19 .:llrtd .alC!Jfiol.: Tue defendant . . . . . . . "' .. - . 

. · further establistied thot. he served a brief ~our of dutY with 

th~ United states Maw and again {]SSerts that the naval discir>l ine 

syste1J1·was ineffective and hl sore way contributed to hls 

prol:Jle11'1s •. The defendant has further shown tflat hls farlly 

JJfe consisted of a very stable and tovingfCJ1111lY-,the ll'E!frbers 
.· rif _tChOIP expressed during his you.th and adolescence a love 

and c0ncem f <Jr hill'. The defendant. hos ass~rted what this 

court canslders to.be witl!Jatlng foctars'concerning his backgrolllld 
hi story ond character 15 separate and 1dentlflable 01atters. 
Although sepciratetv iQentlflcble .. lt is clear ttlot the~e .15 

1J1it19ot1ng far:tnrs as set fortb by defense counsel in its 
.. 

closioo ar9~ent are oll iratters which are part _of or .concern 
. the def.eridant's cnaracte.r Ood backgrou~d ... but whlctl 00 ~mt . . . . . . - .. ~ : . 

autwei9h tfle w~ tlgotiflY cl rCU111Stanc:e wh1d1 the defendant was. 

found. gu H ty Of CDlm'i t Ung • 

In adi:litlon to those wtlich have been dlscuss"ed~above .. 

the· defeQdant. hos otteJl'pted to show. that hls use of aic~hol 
and drugs ts o. rr1t19atlng factor and one which outweighs the 

·aggrovotf11g clrc1J1rstances Jn· this cqs~. , Th ls Court Wecific:ally 

.finds that the. ctefendant'~- vo.luntar~· ~~e of d~s and alcohol . . . . .. ..· .·... . ·-
cannot· be a factor "which begins' to outwe! gh the speci ficatlon - . ' . . . . . .. . 

Invoived in this cause .. While it 111ay be true that the defendant 
• • • 4 • • 

hod constllf1ed alcohol on~ _taken drugs orlor to this offense-~ . 
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·ft·\"$ -dear that. the ~f.~ant WQs. -t~toHy owon of_'Nhat he . · ·· · ,.: · 

WO$: ljQt1:1g,. whHe he was. doing 1t., _and. Whot he 1rttem1ell. to · . .... . . . . . ... . .. 
· OCCOIJ'PUs.tJ. Self-'rel ~once uoon drugs or alcohol· ln-·ttils case. 

· ..... ··~~ 1;11 no wtw Justify the· conduct of the def.endont -or ·excase , . 

the. defendant f ram the <;cnsequences of hls _actl 1>ns. · ·For ~hese 

· reasons· lt ls the oplnlon of ~hl.s Court that these.clrcumtances 
tnwlvfog the -defendant"s use of alcohol and dr~s c!o not . . . ' 

-.autwetgh the aggravating speclficot.toris tn thls. case. . . . 
·rne defendant has further -asserted his repentance and 

remorsef~lness for trucing the life of Mr. White Q'ld hos Pledged: 

hhrself to hls resoorisibHlty to contribute to society and . 

. perhaps Cid Other youthful Off enders 1n 00 eff~rt tO dlSSUOde 
them f.rQllJ oursutng a criminal Ufe. While tllts 1$ hlQflJy 

c1Jli1Qendab!e and clearly lUnstrates sare _degree <Jf -adult responsf­
.. btJity on the d!fendant's.part .. these .factors camot ·be we19hed 

IP.Ore heavUy ln., this tase thof the o.tber foc.tnrs ln litltigot:ton 
.. espe~sed by the def.ense ond for that reason~ do rot· outweigh. 

the o~grcivat1n9' clrcumstantes and specff!cct1an involved. · 
; At the time nf thts murder,, the defencklnt ·wris a 23 year. 

old hi~ school graduote who hod been trained in the martial 

orts, WhO hqd fathered two -~Ildren .. l1lfJo haCI come f.rom. q stable 

fcunily bcclcgrouncL and who at -the ti"Jre of th1s offense wcs 

Pl0Rn1.IJ9.· onotfler aggravated burglary Wl th Romea~ ~~f.f~nberger, 

. reollztng ttuit.sti111eone mlght get killed •. It ls clecir: in tilts. .. . . . . -.. . 
case. that .. tht.s aggrovoted burglory 'flOS formul9ted w1th ccrefuJ 

pJanni~~ and prior desJgn and·wtth the intention of ~he defendant 
: ,; 
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·to ·k·I li"°~M~. White snould he di~cover h111i" ®r tng th& 'bur9·i~~. 
Ev~ tti~gh the defe11dont.~hbse ti> consume ~lcoho:i. ~-d···d~ugs. 

• '~ ~ o • • o I f o I I t.-. • • • • o • • ·=:. " ~ ' o i • 

there. ts. nothlng w11atsoe~~r. In th"IS case tB ."~tob.!tslJ that 

. the defendOllt dlcf not .. Opprec,tate tfle Criminal nature of 111s · 

c0J1duct or that he did nb.t have o ·very grave concern and Qlllorenes~ 
·for ttle outcme of his octJons .. · or ttiat·ne wos not In Cllll'Olete 

control of. hls mental end physical' facultles. 
Alt~ou9h th1s Court finds ttlot the defense hos Qffered . 

. mH1gaUon factors and ctrclllll~tances on' behalf of the defendant, 

tt Is the ·duty and obligat'lon of this Court to ·WeJgfl. not onlY · · 

tfte -<itlantl tv of such clrcumstonces against the oggnivatl.ng 

s~eciflcatloo herein. but ~~ evoluate those foctors QtJQlitatlvely. 
Ttlis court 1.s not unmlnQfuI that tne deatn sem:ence llllS~ not 
be cmoriciously or arbltrartlY i~osed ~d-thQt' tile a~es~ .· . . ' 

responsibl lltY of this t.rtal court is to carefu Uy evalu(l.te 

on<f We1Qh- the .mJt1Q(Jt1ng circumstances ~olnst ttie aggravating 

soecifiC.Otitm ·w.t thOUt blas1 SYDJlOth~ .··fit ·~preludice orid accordJng 

to tile principles or low heretofore enumerared bY this Court. 
· Therefore~ Ul)OR· fttt 1 consideration Of 111J relevant eVlderice 

ro1see1 at rne ttlal~. the testJirony, ott1er~ev1Cience, tne testimony 

·of the'defendorit1 and the arguments or counsel, this COllrt 
I~ camoell~ to conc:lude that the mltJgattn9 cJrcum,,tonces 
of.fer'ed bY. the defendan't. lff t·h1·s·couse do not out111~igh the· 

. . . ) 

og~rcriat'frig spec If 1 cad on; !iosed~ thereon th 'IS ·Coud··"so-ed f l"c:aqv . . 

rfn~~·ov proof beyond a ·r·easiJ11otHe doubt .that ·rne c9ifravotln9· 
.:,t..'.l::llllHt.lO~e:> #IUcn me·~erE!nOOOC:. LO"Wrence l\lfrea i.anarum,.. 

was f"owid guilty of cOlm!i tttno dld outwel!111 the rnJtJgatln~ 

. . ~ - ··"' .... : 

.. -· 
.": - :.·' .... 

·:, ~- ••• :: h 

' . 

.... 

: '"'."'".!··:--. 
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· : · · ·;. ;.:.:·,;:·: > ·. factors in th1s· case beyond a reasonable :dQUbt)." for these- .. 
.. I - • " • . ' •• • • • •• ' "' ":'1 \"': .", - I 

· · . ';':: · .. ' " reasons· theB=6 th1•5' Court· ls clll'Oell ed ttf ll!S)r.ise ·the .sentence:.:-·· : ~- . ·: · . . . . ,, .... 
11' • 

. , · .. •"of death '-'PoO ·tne defendant,, Lowrence Al.fro1fL.Olldr11U. . •.. 
'. . . .. .. . . ·· .... 

· · Pursuant'. therefore to Sectton 2949.,23 ... Revlsed C<>de.M' : , 
Ohlo,,. execution of the i>enaltv of de~th .shell be f111PQse11 on 

i..owrence A·Ifred Londruu oo .August ts, 198~. · · 

, I 

·' . 

. :· .. :• 

\ .· . 
. . 

.. ;' . :·· . . . -

I 
1 · 

I 
! 
I 
) 

I 
l 
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' 
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IN THE COURT OF COMMON PLEAS, ROSS COUNTY, OHIO 

2017 ~lllPI f 4 PM 2: 07 

State of Ohio, . ,, · ... , , . f~;LElJ 
i,OSS COUNT'{ COl•'MO" P! /:, ~ 

Case No. 85CR107 CU'.:lxi\ Of coliHr s __ ,1.~ 
TY l.1. 1'1!~JT01i Plaintiff 

v. 

La\vrence Alfred Landrum Decision & Order 

This matter came before the Court upon the motion of defendant Lawrence Alfred · 

. . .. · .. 

Landnuµ for a new trial pursuant to Crim. R. 33. The State of Ohio filed its memoranda contra 

The Court considers the matter fully briefed. 

Defendant was convicted of aggravated murder in 1986 and was sentence to death. 

Defendant is challenging the sentencing phase of his conviction based upon Hurst v. Floridil, 136 
I . • • 

S. Ct. 61~ (2016). In Hurst, the state ofFJodda's procedure fQr.sent~cU,.g, in a capi:tal_i;n.urder 
. . . . ·. . . 

. . . 

ca~e was ch.allep.ged. Florida's procedure if) Jqr th~ j1lry to deformip.~ ~he guilt. or ~ocence. of 
. . . . . .. . . . . . . . . ' . . 

the defendant but does nqt ~e a :finding .on th~ aggra,vating. cir~umstances ~$. an el~p:tent of.the 

offense. · The findnig of guilt alone makes the defendant eligible for the death perialty. The 

· Florida jury then hears aggravating and mi,tigating evidence and renders an advisory 

rec.ommendation as to penalty. This recommendation is not made by a finding of beyond a 

reasonable doubt. Additionally, the judge is not bound by the reco.mmendation. The Florida 
' . . . 

judge then makes the aggravating versus mitigating factors and· may render a penalty more . 

· sev:ere than thejuryrecommendatio~ i.e., the Court could impose_adeathperui.lty even though 

the' jµry recommended .a life sentence. 

In Ohio, for a def~ndant to·proceed to the death penalty phase, .a jury n:iust .find the 
• • I • • • • • • ·• . ' • •• • • '•' • ' • 

' . ' 

defenda)J.t g~lty of the Qffense, beyond a re~sonable .doi.ibt 1;U1d.also find.the, defendant. guilty of 
• • •· '• . • • ••• ' 1 \. ,• • .', • • , ·.,,· .• • •• I .. ·.:,· . !· ,, .... ·.· 

the. aggn11vat~_circmn~tances beY,ond a reasonable dp,ubt. ff1h~Jury:m~es.these ~d~g~. 

' I· 
. I 

I 
1· 

I 
. I 

' 
l 

r 
I 
I 
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beyond a reasonable doubt then the case proceeds to the penalty Phase of the trial. At the penalty 

phase the jury and the Court hears· evidence in mitigation in favor_ofthe defendant. The jury 

.. then proceeds to deliberate and must make a detennination of whether the aggravating . 

circwnstances outweigh the the mitigating circurnstaiices or vice versa. If the jury finds beyond 

a reasonable doubt the aggravating circumstances outweigh the mitigating circumstances it must . 

make a sentence recommendation of death. If the jury finds the mitigating outweighs the· 

aggravating circumstances then the recomniendation must be a life sentence; If the sentence 

recommendation of death is made the judge must d,o an independent review of the aggravating 

ve~us mitigating factors. If the judge finds·aggrav~ting factors outweigh mitigating factors then 

the judge. must impose the death penalty. lf the judge· disagrees with the jury on the death .. 

recommendationthe judge must impose a life sent~nce. In Ohio, unlike Florida, the judge · 

cannot impose a death penalty if the jury has not so found. In Ohio, all facts must be detennined 

. beyond a reasonable doubt by a jury. In Florida only the fmding of guilt is made by the jury, not 

the aggravating versus mitigating. circumstances. 

The Ohio Supreme Court has addressed this issue and bas considered Hurst v. Florida .. In 

Statev. Belton, 149 Ohio St. 3d 165, 2016-0hio-1581, the Supreme Court upheld Ohio's 

statutory procedure for inlpos:ing the death penalty and foWld Ohio's scheme meets the test set 

forth in Hurst. -In addition, the Third District Coiut of Appeals in State v. Maso~ 2016-0hio-

8400, fo~d Ohio's death penalty statute to be comtitutional based on Hurst and Belton. 

· The defendant has failed to provide any evidence that the sentencjng recommendation · 

was conducted in a mariner inconsistent with the Ohio death penalty statutes. 

I 

I 

. I 
I 

. j 

i 
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I 
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Based upon the foregoing, the Court finds the Defendant's motion for a new trial 

. pursuant to Crim R 33 is not well taken. Itis therefore Ordered that defendant's motion for a 

new sentencing hearing be and hereby is overruled. 

I 
I 

The Clerk of this Court is hereby directed 
to serve a copy of this Judgement .Order, and its 
date of Entry upqn the Journal, upon all caun.sel 
of record and ail parties not rewes~nted by 
counsel, by personal service or by U.S. Mail, · 
and to note service on the Docket. 

Judge I 

I 
I 
i 
I 
I 
I 

i 
I 
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f 
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.STJ\1'E OF Ol!IO, 

P.laint:iff, 

l>.,fondlUlt:. 

CCUJl,T OF COMMoN PLEAS 

.ROSS COUNT't. OHIO 

llll>1C'l'MEN'f 

CASE 110. Secret 

l!ID1C'1KE!i1' !°OR; 
Count one: 1'9gravau!d Murder 
[R .. C. 2903 .. 0l (Bl l 
Count Two'. A99n"oted Burgluy 
(~.c .. 2911.ll (~I (31 l 

(Crin11nAl Rule 6, 71 socdOll. 2941.060, O.R..c.l 

ln•thlt COG11Don Pleas CourT. cf Rc9o. County, OhlO, of 1'he 1905 te=, F!nal 

Thir.l Part, in th• yeu o! Ola' l.oii:d 0.... n>o~""d· Ni.J)a· ffw.cli-•d a11<i Eighty·Pive .. 

The Jur;ors of the Grand Jury, or. the St;ace of Ohio, within and· for t.he 

body o! the C':'unty afor .. s;iid, bni09 duly illlpancllod a"'1 sworn and chn9od to 

i.nqui""' of and presens: all offenses what.ever commit:tad witllin the lill1it$ cf 

said County, on tlle:ii: oachs 1 in the nlll!le and by the aumority of tha ·sca•e of 

Ohio. do eind @d pii:e.tent; 

COUNT OtlE 

That: Wwronee Allred L...,dJ:um on or al>Out l:ha ).9tr> day of September. liH~. · 

dt the County o! floss a.Corasa:f.d, did puJ:pOSelY callS<> o::hn daau of anouer 

person, too•witt Harold Whlte, Sr., While ¢0llllllitting Ot' i>tt<ll!lpting tn COIN!lit., 

Hurglilcy in Y10l.41tl.on of Sect;l.on l903.0l '{Bl of the Ohio ~vised Coda aRd 

Aq.o.i.m:c tha pBace .an<! diqni ty ot the State of Ohio. 

speciheAt:i.on Ona to tl•c Fir~t CO\lnc: · 

'l'he Grand Jurors fu:i:her find and .specify th4t tho o!fen"'" wu co:iinit:t11d 

for 1;he purpos~ of 'lt'1CApin9 dctec;tio.n 1 #ppreben,:i:i<m • t.xiAl. or i1unishment: ror 

AnOdJer. Q.ffensa conoitted by Law.te.:.~ Alfr.e~ LudYwn, ·as provide.d ~n Sll!!ction 

2'l2Si.04 CA) (l) itnid. Sttc:cJ.on ·2'941 .. l.fi of the Ohi.o Rct1'~see:t Code an.'d 4CJOinst: tho 

pe.ac" and diqniey of the Stti.tm of Ohio. 

RICHARC e. WARD 
'°"06lG:U'flNC A'f''°OfHH.., 

lllllOS• il;Ckl,,.'t''I!° .. OtUO 

I 
·I 
I 
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Sp«eifi~AtiOn !rwo to ~he Fi:rst. Count: 

The Grand ·3urors furth.e:r find and speci:fy tl\)~ Ute clfon•e was oomm.i ti.ed 

PY La.wrence Alfred_ ~dru.rn, while Uut said L4"'reace Al.f~ed Landrum was conml.'t_t1i1g, 

aommit Aqqro.vat4'd &ur9lal'y and the so.id Lawrence Alfred 4J1dr11111 was r:.n~ princ:i:­

pal of!o¢cr in the ccmo:~>"i"" o! the l\qgravat~d Murd\lt. as providod fo Sea:tion 

292.<J.04 CA) (7l IUld section 2941.14 of i:he Ohio tlovised Co<lo and ~9Unnt tho 

~!-l"...Q. 

'l'h11t t.Awr<:n<:O Alfred I.>ndrwn, on or about th• 19th cl.iy of s .. pcollll><or, l9BS, 

A" the County of Ross a£ores4id did by fo:ce, •te1:Lth .,,.. d"ception, t;~esp<>s& ;.n 

..a oc:cupicul .iitruc~urt11, or in ~ •epac-at:el~· .secured or seporately occupied. por­

ti011 thaxwof1 w.i~h ~I~ aii comm.it. therein ill thd!t offense,· or a .felony, and 

the oooupi"d ~t.ructura "':'"' the P"RiArumt or UUqp<>ruy hebi"t<1tiC>11 oi tlarold 

White, Sr., in whicb, at the t:Uoc, llArcld White, S%-., vna preBllr•" or likely tCI 

bco pr.,sent, in violation of Sec:tion 2911. ll of the llhio Revised Code .and 

•9&inct the peace and 'di9J>ity of the Stace of Ohio. 

·cY~.rP-~.-
FOREMl>N OF THE GRANO JURr 
!!Du county, onio 

RICHARD G WARD 
f'Jt.0111.C:""'W1NG o1L TTOlllllE.Y 

"0 .. C.QUM"rY. O~oo 

Prosecutinq Attorney 
Ro&c cowu:y, Ohio 

i 
---=-~-~=~~-~~-~~~----~~-~ i 
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:, 2929.04 of the Revised Code. If the panel of judg~ 
or the trial judge does not determine that the specifi~ 
cation of the aggravating circumstance of a prior 
conviction listed in division (A) (5) of section 2929.04 
of the Revised Code is proven beyond a reasonable 
doubt and the defendant at trial was not convicted 
of any other specification of an aggravating circum­
stance listed in diVision (A) of section 2929.04 of the 
Revised Code, the panel of judges or the trial judge 
shall terminate the sentencing hearing and impose a 
sentence of life imprisonment with parole eligibility 

, after serving twenty years of imprisonmenf' on the 
offender. · , ·,, 

IDSTORY: 139 v S 1. Eff 10-19-81. 

Cross-References to Rel~ted Sections 
Aggravated murder, RC§ 2903.01. 
Reasonable doubt defined, RC § 2901.05. 

Forms 
Sentencing hearing. 4 OJI§ 503.01 
Specifications of aggravatingcircumstances.·4 OJI§ 413.45 

Law Review 
Capital punishment in Ohio: aggravating circumstances. 

Note. 31ClevStLRev495 (1983). 
Capital punishment, psychiatric experts and predictions of 

dangerousness. Willi!1JI1 Green. 13 CapitalULRev 533 
(1984). 

Fact or fiction: mitigating the death penalty in Ohio. Note. 
· 32 ClevStLRev 263 (1983). . 
S.B. 1: Ohio enacts death penalty statute. Note. 7 UDay-

LRev 531 (1982). · 

[§ 2929.02:3] § 2929.023 [Defendant 
may raise matter of age.] 

A person charged with aggravated murder and 
one or more specifications of an aggravating circum­
stance may, at trial, raise the matter of his age at the 
time of the alleged commission of the offense and 
may present evidence at trial that he was not eight­
een years of age or older at the time of the alleged 
commission of the offense. The burdens of raising 
the ril~fter of age, and of going forward with the evi­
dence relating to the matter of age, are upon the 
defendant. After a defendant has raised the matter 
of age at trial, the prosecution shall have the burden 
of proving, by proof beyond a rea8onable doubt, 
that 'the defendant was eighteen years of age or older 
at the time of the alleged commission of the offense. 

IDSTORY: 139 v S 1. Eff 10-19-81. 

Cross-References to Related S~ctions 
Aggravated murder, RC§ 2903.01. 
Reasonable doubt, RC § 2901.05. 

Law Review 
Eddings v. Oklahoma [50 USLW 4161 (1982)]: no blanket 

exemption under the eighth amendment for juveniles 
on death row. Note. 11 CapitalLRev 785 (1982). 

"Unusual" punishment: the domestic effects of interna­
tional norms restricting the application of the death 
penalty. Joan F. Hartman. 52 CinLRev 655 (1983). 

CASE NOTES AND OAG 
1. (1985) The word "age" as used in RC §§ 2929.02(A), 

2929.02.3, 2929.03 and 2929.04 refers to a defendant's 
chronological age: State v. Rogers, 17 OS3d 174, 17 OBR 
414, 4 78 NE2d 984. . . 

[§ 2929.02.4] § 2929.024 [Investi-
gation services and experts for indigent.] 

If the court determines that the defendant is indi­
gent and that investigation services, experts, or other 
services are reasonably necessary for the proper rep­
resentation of a defendant charged with aggravated 
murder at trial or at the sentencing hearing, the 
court shall authorize the defendant's counsel to 
obtain the iiecessary services for the defendant, and 
shall order that payment of the fees and expenses for 
the necessary s~rvices be made in the same manner 
that payment for appointed counsel is made pursu­
ant to Chapter 120. of the Revised Code. If the court 
determines that the necessary services had to be 
obtained prior to court authorization for payment of 
the fees and expenses for the necessary services, the 
court niay, after the services have been obtained, 
authorize the defendant's counsel to obtain the nec­
essary ·services and order that paymerit of the fees 
and expenses for the necessary services be made as 
provided in this section. 

HISTORY: 139vS1. Eff 10-19-81. 

Cross-References to Related Sections 
Aggravated murder, RC§ 2903.01. 

;::i;•·:·· 

CASE NOTES AND OAG 

-:· 
~ ·;... 

1. (1984) Revised Code§ 2929.02.4 requires the court to 
provide an indigent defendant with expert assistance when­
ever, in the sound discretion of the court, the services are 
reasonably necessary for the proper representation of a 
defendant charged with aggravated murder. The factors to 
consider are (1) the value of the expert assistance to the 
defendant's proper representation· at either the guilt or sen­
tencing phase of an aggravated murder trial; and (2) the 
availability of alternative devices that would. fulfill the 
same filnctions as the expert ·a5sistance sought: State v. 
Jenkins, 15OS3d164, 15 OBR 311, 473 NE2d 264. 

§ 2929.03 Imposing sentence for a capital 
offense. 

(A) If the indictment or count in the indictment 
charging aggravated murder does not contain one or 
more specifications of aggravating circumstances 
listed in division (A) of section 2929.04 of the 
Revised Code, then, following a· verdict of guilty of 
the charge of aggravated murder, the trial court 
shall impose a sentence of life imprisonment with 
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parole eligibility after serving twenty years of 
imprisonment on the offender. 

(B) If the indictment or count in the indictment 
charging aggravated murder contains one or more 
specifications of aggravating circumstances listed in · 
division (A) of section 2929.04 of the Revised Code, 
the verdict shall separately state whether the 
acctised is found guilty or not guiJ.ty of the principal 
charge and, if guilty of the~pr~ncipal charge, 
whether .the offender was eighteen years of age or 
older at the time of the commission of the offerise, if 
the matter of age was raised by the offender pursu­
ant to section 2929.023 [2929.02.3] of the Revised 
Code, and whether the offender is guilty or not 
guilty of each specification. The juty shall be 
instructed on its duties in this regard, which shall 
include an instruction that a specification shall be 
proved beyond a reasonable doubt in order to sup­
port a gi.iilty verdict on the specification, but such 
instruction shall not mention the penalty which may 
be the.consequence of a guilty or not guilty verdict 
on any charge or specification. 

(C)(l) H the indictment or count in the indict­
ment charging aggravated murder contains one or 
more specifications of aggravating circumstances 
listed in division (A) of section 2929.04 of the 
Revised Code, then, following a verdict of guilty of 
the charge but not. guilty of each of the specifica­
tions, and regardless of whether the offender raised 
the matter of age pursuant to section 2929.023 
[2929.02.3] of the Revised Code, the trial court shall 
impose a sentence of life imprisonment with parole 
eligibility after serving twenty years of imprison­
ment cin the offender. 

(2) If the indictment or count in the indictment 
contains one or more specifications of aggravating 
circumstances listed in division (A) of section 
2929.04 of the Revised Code, and if the offender is 
found guilty of both the charge and one or more of 
the specifications,· the penalty to be imposed on the 
offender shall be death, life imprisonment with 
parole eligibility after serving twenty full years of 
imprisonment, or life imprisonment with parole eli­
gibility after serving thirty full years of imprison­
ment, shall be determined pursuant to divisions (D) 
arid (E) of this section, and shall be determined by 
one of the following: 

(a) By the panel of three judges that tried the 
offender upon his waiver of the right to trial by jury; 
---(b) By t.he trial. jury and the trial judge, if the 
offender was tried by jury. -

(D) (1) Death may not be imposed as a penalty for 
aggravated murder if the offender raised the matter 
of age at trial pursuant- to section 2929.023 
[2929.02.3] of the Revised Code and was not found 
at trial to have been eighteen years of age or older at 
the time of the commission of the offense. When 
death may be imposed as a penalty for aggravated~ 
--------------~---------~ 

_murder, the court shall proceed under this division. 
When death. may be imposed as a penalty,_ the court,' 
upon the request of tli.~ulef.endant,..shall--require-a. 
pre-sentence ~~'.'.~!!_gB:ti~--~() he.made and,.upon.the-­
requesf:-oftlie aefendant, shall require a mental 
examination to be made, and shall require reports of 
the investigation and of any mental examination· 
submitted to the court, pursuant to section 2947.06 
of the Revised Code. No statement made or informa­
tion provided by a defendant in a mental examina­
tion or proceeding conducted pursuant to this 
division shall be disclosed to any person, except as 
provided in this division, or be used in evidence 
against the defendant on the issue of guilt in any 
retrial. A pre-sentence investig_ation or mental 
examination shall not be made exceRt tiJ;!._on r~g~est · _ 
of the defeM_ant. g_Qpies of any reports preparecr­
under this division shall be furnished to the court, to 
the trial jury if the offender was tried by a jury, to 
the prosecutor, and to the offender or his counsel.for 
use under this division. The court, and the trial jury 
if the offender was tried by a jury, shall consider any 
report prepared pursuant to this division and for­
nished to it and any evidence raised at trial that is 
relevant to the aggravating circumstances the 
offender was found guilty of committing or to any 
factors in mitigation· of the 'imposition of the sen­
tence of death, shall hea:r testimony and other evi­
dence that is relevant to the nature and 
circumstances of the aggravating circumstances the. 
offender was found guilty of committing, the miti­
gating factors set forth· In division (B) of section 
2929.04 of the Revised Code, and any other· fact9rs 
in mitigation of the imposition of the sentence of 
death, and shall hear the statement, if any; of the 
offender, and the arguments, if any, of counsel for 
the defense and prosecution, that ai'e relevant to the 
penalty that should be imposed on thti offender. The · 
defendant shall be given great latitude in the presen­
tation of evidence of the mitigating factors set forth 
in division (B) of section 2929,.04 of the Revised Coc!e 
and of any other factors in mitigation of the imposi­
tion of the sentence of death. If the offender chooses 
to make a statement, he is subject to cross-examina­
tion only if he consents to make the statement under 
oath or affirmation. 

The defendant shall have the burden of going for­
ward with the evidence of any factors in mitigation 
of the imposition of the sentence of death. The prose­
cution shall have the burden of proving, by proof 
beyond a reasonable doubt, that the aggravating cir­
cumstances the defendant was found guilty of com­
mitting are sufficient to outweigh the factors in 
mitigation of the imposition of the sentence of death. 

(2) Upon consideration of the relevant evidence 
raised at trial, the testimony, other evidence, state­
ment of the offender, arguments of counsel, aild, if 
applicable, the reports submitted pursuant to divi-

. ",.. 
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sion (D)(l) of this section, the trial jury, if the 
offender was tried by a jury, shall determine 
whether the aggravating circumstances the offender 
was found guilty of committing are sufficient to out­
weigh the mitigating factors present in the case. If 
the trial jury unanimously finds, by proof beyond a 
reasonabli;i ·doubt, that the aggravating circum­
stances the gffender was found guilty of committing 
outweigh the, mitigating factors, the tljial jury shall 
recommend to the court that the sentence of death 
be imposed Qn the offender. Absent such a finding, 
the jury sh&ll recommend that the offender be sen­
tenced to lifo imp:risonme:qt with parole eligibility 
after serving twei:ity full ye~I~ of imprisonment or to 
life imprisonment with pargle eligibility after serv­
ing thirty full years of imprt§pnment. 

If the trial jury recomm{lnds that the offender be 
sentenced to life ~mprisonnient with parole eligibil­
ity after serving twenty full years of imprisonment or 
to life imprisonment with parole eligibility after 
serving thirty full years of imprisonment, the court 
shall impose the sentence recommended by the jury 
upon the offender. If the trial jury recommends :that 
the sentence of death be imposed upon the offender, 
the court shall proceed to impose sentence pursuant 
to division (D) (3) of this section. 

(3) Upon consideration of the relevant evidence 
raised at trial, the testimony, other evidence, state­
ment of the offender, arguments of counsel, and, if 
applicable, the reports submitted to the court pursu­
ant to division (D)(l) of this section, if, after receiv­
ing pursuant to division (D)(2) of this section the 
trial jury's recommendation that the sentence of 
death be imposed, the court finds, by proof beyond a 
reasonable doubt, or if the panel of three judges 
unanimously finds, that the aggravating circum­
stances the offender was found guilty of committing 
outweigh the mitigating factors, it shall impose sen­
tence of death on the offender. Absent such a finding · 
by the court or panel, the court or the panel shall 
ix;il.pose one of the following sentences on the 
offender: · 

. (a) Life imprisonment with parole eligibility after 
serving twenty full years of imprisonment; 

(b) Life imprisonment with parole eligibility 
after serving thirty full years of imprisonment. 

(E) If the offender raised the matter of age at trial 
pursuant to section 2929_.023 [2929.02.3] of the 
Revised Code, was convicted of aggravated murder 
and one or more specifications of an aggravating cir­
cumstance listed in division (A) of section 2929.04 of 
the Revised Code, and was not found at trial to have 
been eighteen years of age or older at the time of the 
commission of the offense, the court or the panel of 
three judges shall not impose a sentence of death on 
the offender. Instead, the court or panel shall 
impose one of the following sentences on the 
offender: 

(1) Life imprisonment with parole eligibility after 

serving twenty full years of imprisonment; 
(2) Life imprisonment_with parole eligibility after 

serving thirty full years of imprisonment. 
(F) The court or the panel of three judges, when it 

imposes sentence of death, shall state in a separate 
opinion its specific findings as to the existence of any 
of the mitigating factors set forth in division (B) of 
section 2929.04 of the Revised Code, the existence of 
BJ!.Y pther mitigating factors, the aggravating cir­
_gµffi~tances the offender was found guilty of com­
mHUilg, and the reasons why the aggravating 
circumstances the offend_er was found guilty of com­
mitting were sufficient to outweigh the mitigating 
factors. The court or panel, when it imposes life 
imprisonment under division (D) of this section, 
shall state in a separate opinion its specific findings 
of which of the mitigating factors set forth in divi­
sion (B) of section 2929.04 of the Revised Code it 
found to exist, what otµer mitigating factors it found 
to exist, what aggravating circumstances the 
offender was found guilty of committing, ·and why it 
could not find that these aggravating circumstances 
were sufficient to outweigh the mitigating factors. 
The court or panel shall file the opinion required to 
be prepared by this division with the clerk of the 
!J.ppropriate court of appeals and with the clerk of 
the supreme court within fifteen days after the court 
or panel imposes sentence. The judgment in a case in 
which a sentencing hearing is held pursuant to this 
section is not final until the opinion is filed. 

(G) Whenever the court or a panel of three judges 
imposes sentence of death, the clerk of the court in 
which the judgment is rendered shall deliver the 
entire record in the case to the appellate court. 

HISTORY: 134vH511(Effl-1-74);139vS 1. Effl0-19-81. 

Committee Comment to H 511 

This section specifies the procedure to be followed in 
determining whether the sentence for aggravated murder is 
to be life imprisonment or death. 

The death penalty is precluded unless the indictment con­
tains a specification of one or more of the aggravating cir­
cuinstarices listed in section 2929.04. In the absence of 
such specifications, life imprisonment must be imposed. If 
the indictment specifies an aggravating circumstance, it 
must be proved beyond a reasonable doubt, and the jury 
must return separate verdicts on the charge and specifica­
tion. If the verdict is guilty of the charge burnot guilty of the 
specification, the penalty is life imprisonment. 

If the verdict is guilfy of both the charge and the specifica­
tion, the jury is discharged and the trial begins a second 
phase designed to determine the presence or absence of 
one or more mitigating circumstances. If one of the three mit­
igatirig factors listed in section 2929.04 is established by a 
preponderance of the evidence, the penalty is life imprison­
ment. If none of such factors is established, the penalty is 
death. The procedure is essentially the same in the first 
phase of an aggravated murder trial whether the case is 
tried by a jury or by a three-judge panel on a waiver of a jury. 
The burden of proof still rests on the state, the same rules of 
evidence apply, the specification must be proved beyond a. 
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