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Case Summary

Overview -

HOLDINGS: [1]-The trial court did not abuse its discretion.in overruling defendant’s -
Crim.R. 33 motion for leave to file a motion for a new mitigation trial because it was not
timely filed, filed 31 years after his conviction and the imposition of the death penalty and
one year after Hurst; [2]-There was no Apprendi violation because, in Ohio, capital cases
d1d not proceed to the sentencmg phase untll after the fact- tmder found the defendant

2929.04(B) and (___ Hurst stmply applled the p11nc1ples laid down many »yeqrs ago in.
Apprendi—that other than the fact of a prior conviction, any fact that increased the penalty
for a crime beyond the prescribed statutory maximum had to be submitted to a jury and
—proved-beyond a reasonable doubt. .. ... . T — '

A-1 | APPENDIX A



1o merit to his arguments and affirmed the judgment of the trial court..

, ‘ , ' » Page 2 of 13
2018-Ohio-1280, *2018-Ohio-1280; 2018 Ohio App. LEXIS 1404, **1404

Outcome
Judgment afﬁrmed

Counsel: [*""1] GelaldW Simmons, Cmcmnatx Oth Timothy Young, Olno State
Public.

Defender, and Randall L. P01ter A551stant Oth State Public Defender, Columbus Ohlo
for Appellant

Matthew S. Schmidt, Ross County Prosecutmg Attorney, and Pamela C. Wells Ross

. County Assistant Prosecuting Attorney, Chllhcothe Oth for Appellee

'Judges Matthew W. McFarland Judoe Harsha, J Concurs with Concumno Opinion.

Hoover P.J.: Concurs in Judgment Only

Opinion bV Matthew W. McFarland

) Opinion

DECISION AND JUDGMENT ENTRY
McFarland, J.

which overruled his motion for new trial and new sentencing hearing pursuant to Crim.R.

~ the trial court addressed the merits of Appellant's constitutional argument we afﬁrm the

trial court's judgment overruling his motion for new trial on different grounds.

. Accordingly, we overrule his sole assignment of error and affirm the Judcrment of the trial
~court.

FACTS

[*P2] A jury convicted Appellant in Februaty 1986 of aggravated murder and aggravated
burglary of Harold White, an [**2] 84 year-old victim. The jury found two death penalty
specifications: (1) aggravated murder to escape detection for burglary; and, (2) being the

‘principal offender in the ‘aggravated murder while committing or attempting aggravated

burglary. Following a sentencing hearing, the jury recommended death, and the- trial court
sentenced Appellant to death. Appellant pursued a direct appeal with this court. State v.
Landrum. 4th Dist. Ross No. 1330, 1989 Ohio App. LEXIS 143, 1989 WI 4244 (Jan. 12,

- [*P1] Lawrence A. Landrum appeals’the trial court's June 14, 2017 Decision & Order

. 33 Havmo rev1ewed the recmd we find the trial court did not abuse its dlscretlon in

1989) (Landrum I). In Landrum 1, he set forth 29 assignments of error; however, we found
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[*P3} On direct appeal to the Supreme Court of Ohio, State v. Landrum, 53 Ohio St. 3d
107, 559 N.E.2d 710 (1990) (Landrum II), Appellant raised 31 pxoposmons of law.

Landrum II contains a complete recitation of the facts adduced as evidence at his jury tr ial

at. 33 Ohio St.3d at 108-109. The Supreme Court of Ohio affirmed Appellant's convictions
with Justice Brown and Wright concurring in part, and dissenting in part.!

[*P4] In May 1991, the Supreme Court. of Oth granted a stay of execution to enable

Appellant to file a petition for post-conviction relief. State v. Landrum, 60 Ohio St.3d 706,

573 N.E.2d 668. In May 1996, Appellant filed his petition pursuant to R.C. 2953.21,

- setting forth 45 claims for relief, See State v. Landrum., 4th Dist. Ross No. 98CA2401,

1999 Ohio App. LEXIS 71, 1999 WL 22626, (Jan. 11, 1999), (Landrum 1. Appellant
requested an evidentiary hearing. The State of [**3] Ohio filed a motion for judgment,
alleging that no evidentiary hearing was required and addressing each of Appellant's
claims for relief. On December 30, 1997, the trial court entered findings of fact and
conclusions of law addressing and rejecting each of Appellant's claims for relief. The trial
court dismissed Appellant's petition for post-conviction relief without a hearing. In

- Landrum III we found no merit to his assertion that the trial court erred by dismissing his

claims and by denying his petition without an ev identiary hearing. We affirmed the trlal
court's Judszment

[“Pi] In September 1998 Appellant filed an \pp R. 26(B) application to reopen his
appeal in the court of appeals, asserting that he had received ineffective assistance of
counsel in his orlomal appeal. In April 1999, this court rejected his application as

~ untimely.. In State v. Landrum. 87 Ohio St.3d 315, 1999-Ohio-71, 720 N.E.2d 524,

(Landrum IV), the Supreme Court of Ohio agreed with this court's decision. that Appellant's:

application to reopen his appeal was untimely under App.R. 26 (B) and that Appellant had .
failed to show "good cduse" for the untimely filing.

[*P6] Appellant next filed a petition for a writ of habeas corpus in May 1996, and an
amended. petition in May 1999, and a second amended petition in [**4] August 2000.
Appellant moved to expand the record to include an affidavit in support of his position that
he did not procedurally default on his claim of ineffective assistance of appellate counsel.

The magistrate judge ultimately ruled in part that Ohio App.R. 26(B) was not so firmly =~

established in Ohio's capital cases as to prevent a merits review of Appellant's ineffective
assistance of counsel claims. See Landrum V. - Anderson, 185 F Supp.2d 868 873 (S.D..

. Ohio 2002) (Landrum ).

! Justice Brown wrote: "I agree with the majority that appellant’s convictions should be affirmed. However, T must respectfully dissent from
the judgment so far as.it upholds the sentence of death.” Justice Brown disagreed that the Court's independent reweighing of the aggravating
circuimstances against the mitigating factors in consideration of the appropriateness of the death penalty determination cured any prejudice to
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[*P7] In 2005, a magistrate judge recommended granting Appellant a conditional writ on

the basis of one of his ineffective assistance of counsel claims. Landrunt v. Anderson, No.
1:96-CV-641, 2005 U.S. Dist. LEXIS 41846, 2005 WL 3965399 (S.D. Ohio Nov. 1, 2005)
(Landrum VI). In 2006, the district court adopted the magistrate judge's report and
recommendation over the Warden's objections. Landrum v. Anderson, No. 1:96-CV-641.
2006 U.S. Dist. LEXIS 27510, 2006 WL 1027738 (S.D. Ohio Apt. 17, 2006) (Landrum
VIl). In Landrum v. Mitchell, 625 F.3d 905 (6th Circuit, 2010), (Landrum VIII), the circuit
appeals judge reversed the- dlStI‘lCt court's grant of habeas corpus on the basis of ineffective
asmstanee of counsel.

[“‘PS] On January 12, 2017, Appellant filed a motion for leave to file a motion for a-new
mitigation trial and motion for new mitigation trial. Based on the United States Supreme
Court decision in Hurst v. Flor ida, 136 S.Ct. 616, 193 L. Ed. 2d 504, 84 USLW 4032
(2016). Appellant's motion 1eque>ted leave to file his motion for new mitigation trial [**5]
because, under Crim.R. 33(A)(1)(4), and (5), there was an irregularity in the proceedings;
the verdict was contrary to law; and an error of law occurred at Appellant's trial. Appellant -
Cited.wa'.’S't as controlling authority that the Ohio death penalty statutes under which he
was sentenced in 1986 were unconstitutional. On February 16, 2017, the State filed a
response to Appellant's motion for leave and motion for new. trial. On March 3, 2017,
Appellant filed a reply in support of his motion for leave. '

[*P9] On June 14, 2017, the trial court found that Appellant had failed to pronde any
evidence that the sentencing recommendation was conducted in a manner inconsistent with
the Ohio' death penalty ‘statutes. Appellant's motion for a new tnal was found not well
taken and overruled. This timely appeal followed.

 ASSIGNMENT OF ERROR

"]. THE TRIAL ERRED WHEN IT DENIED LANDRUM'S MOTION FOR A NEW
- TRIAL:."

' STANDARD OF REVIEW|

[*P10] Trial courts ordinarily possess broad discretion when ruling on a defendant's

. motion for leave to file a new trial motion. Siate v. Benneti, 4th Dist. Scioto No.

16CA3763. 2017-Ohio-574. 9.9; State v. Waddy. 10th Dist. Franklin No. ISAP-397, 2016-
Ohio-4911. 920, 68 N.E.3d 381; State v. Hill, §th Dist. Cuvahoga No. 102083, 2015-Ohio-
1652, 9 16, citing State v. McConnell, 170 Ohio App.3d 800. 2007-Ohio-1181, 869 N.E.2d
C77.919 2nd Dist. Y, State v. Clumm, 4th Dist. Athens No., 08C ‘\32 2010-Ohio-342, 9 14;
State v. Pinkerman, 88 Ohio App.3d 158. 160, 623 N.E.2d 643 (4th Dist.1993). An "abuse
of discretion" means that the court acted in- an "unreasonable, arbitrary, or
unconscionable™ manner or [**6] employed ™a view or action that no conscientious judge

could honestly have taken." Slm‘e V. Azi/cland HO Ohlo St.3d 3. 2014- Oluo 1966 15
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N.E.3d 818, § 67, quoting State v. Brady, 119 Ohio St.3d 375, 2008-Ohio-4493, 894
'N.E.2d 671, 9 23. A trial court generally abuses its discretion when it fails to engage ina-
"'sound reasoning process." State v. Morris. 132 Ohio St.3d 337, 2012-Ohio-2407, 972
N.E2d 528, 9 14, quotmg AAAA Ents., Inc. v. River Place Community _Urban
Redevelopment Corp., 50" Ohio St. 3d 157, 161. 553 N.E.2d 597 (1990). Additionally,
"[a]buse-of-discretion review is deferential and does not permit an appellate court to
simply substitute its judgment for that of the trial court." Stare v. Darmond, 135 Ohio St.3d
343. 2013-Ohio-966, 936 N.E.2d 971. ¥ 34. We are mindful, however, that no court has the
authority, within its discretion, to commit an error of law. Sfafe v. Boone, 2017-Ohio-843,
85 NL.E.3d 1227, (10th Dist.), 99, citing Stare v. Moncrief, 10th Dist. No. 13AP-391, 2013-
Ohio-4571. 9 7. See also 2-J Szmplv Co. Inc. V. Garrett & Par/cer LLC, 4th Dist. Highland

No. 13CA29, 2015-Ohio-2757, 19.

LEGAL ANALYSIS

[P11] Appellant frames his issue presented for review as follows: Is Ohio's death
penalty scheme unconstitutional under Hurst v. Florida, 136 S.Ct. 616, 193 L. Ed. 2d 504.
84 USLW 4032 (2016). In Hurst, the United States Supreme Court, Justice Sotomayor,
held that Florida's capital sentencing scheme, under which an advisory jury makes a
recommendation to a judge, and the judge makes the critical findings needed for
imposition of a death sentence, violates the Sixth Amendment right to trial. Appellant
argues  Ohio's capital sentencing statute, R.C. 2929.03, like the unconstitutional Florida |
statute, vests sentencing authority in the trial judge who makes specific, independent
findings. that are required to sentence a defendant to death. Appellant concludes that Ohio's
~ senténcing [¥*7] scheme is “rémarkably similar" to the pre-Hurst Florida statute and
suffers the same constitutional deficiencies. For these reasons, Appellant requests that the
decision of the trial court be reversed, his sentence be vacated, and the matter be remanded
for a new mitigation trial. A

[¥P12] However, in response, Appellee begins by pointing out Appellant's motion for
leave to file -a motion for new trial was filed on January 12, 2017. Appellee asserts
Appellant's motion is untimely pursuant to-Crim.R.33 (B). Appellee directs our attentio to
the Seventh District's dec1510n in State v. Mundt, 7th Dist. Noble No. 17NO0446, 2017-
Ohio-7771. ' '

[¥P13] In Mund, the appellate court found that despite the Hurst decision, Mundt was
. capable of raising the same argument prior to Hurst relying on other cases for support,
_ such as dpprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L. Ed. 2d 433 (2000),
and Ring v. Arizona. 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002). The
appellate court found Mundt's motion for leave to file a motion for néw trial was untimely.
Appellee argues Appellant, like Mundt, filed his motion a year after Hurst was decided and
that a year was not a 1easonable time to evaluate Hurst and seek relief pursuant to its
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holding. Appellee concludes that Appellant has failed to show he was unav01dably
prevented from filing his motion prior to January 2017. [**8]

[*P14] We begin by reviewing the apphcable mle Crim.R. 33, new trial, provides in
pertinent part : : ~ :
"(A) Grounds. A new trial may be granted on motion of the defendant for any of the
following causes affecting materially his substantial rights:
(1) Irregularity in the proceedings, or in any order or ruling of the court, or abuse of

- discretion by the court because of which the defendant was prevented from having a
fair trial;

k % ok

 (4) That the verdict is not sustained by sufhment ev1dence or is contrary to law R
(5) Error of law occurring at the trial * * *,

(B) Motion for New Trial; Form, Time. Application for a new trial shall be made by
motion which, except for the cause of newly discovered evidence; shall be filed within
fourteen days after the verdict was rendered, or the d'ecisi'dn of the court where a trial
by jury has been waived, unless it is made to appear by clear and convincing proof that
the defendant was unavoidably prevented from filing his motion for a new trial, in
which case the motion shall be filed within seven days from the order of the court
finding that the defendant was unavoidably prevented from ﬁhng such motlon w1thm
the time provided- herem " (Emphasis added.)

Appellant [**9] has argued that his motion was not untimely in that:

1. The trial court sentenced him to death in April 1986 and given that Apprendi was not
decided until. 2000 and Ring in 2002, Appellant could not have filed his motion for a
new sentencing trial encompassing the Hurst decision within fourteen days of the jury's
verdicts or the trial court's imposition of sentence;

2. Prior to Hurst, the Ohio Supreme Court repeatedly held that the Ohio Supreme
Court's sentencing procedure was identical to Florida's and not until Hurst would the -
Supreme Court of Ohio have given meaningful reconsideration to the Hurst issue; and,

3. He could not have filed a motion based on Hurst prior to January 12, 2017 because
Hurst is a complex decision which takes time to digest and understand.

[*P15] For the reasons which follow, we find Appellant's arguments are without merit.
After extensive review of the Ohio case law discussing the Hurst decision, we are guided
by the well-reasoned Mundt decision as persuasive authority for us to find that Appellant's
motion was not timely. filed. Mundt conceded that his motion was filed well outside the
time requirements set forth in the criminal rule and, as such, was required to obtain [**10]
leave of court to file' his motion for new trial. The appellate court therefore construed the
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narrow issue before the trial court as whether Mundt was "unavoidably prevented 1n filing .
a timely motion for a new trial." Id. at P6. In Bennett, supra, at § 7, we observed:

"[A] party is unavoidably prevented from filing a motion for a new trial if the party had
no knowledge of the existence of the ground supporting the motion for new trial and

could not have learned of the existence of that ground within the time prescribed for
filing the motion for new trial in the exercise of reasonable diligence." State v. Walden.,

19 Ohio App.3d 141, 146, 19 Ohio B. 230, 483 N.E.2d 8359 (10th Dist.1984); State v.

Wilson, 2nd Dist. Montgomery No. 23247, 2009-Ohio-7035. 98."

[*P16]° Whether or not Appellant was unavoidably prevented from filing a motion for
new mitigation trial, based upon the constitutional argument he is now making, is the
precise issue before this court. Appellant was sentenced to death in 1986. Mundt was
sentenced to death subsequent to a crime committed in 2004. Mundt claimed he was
unavoidably prevented from filing a motion because Hurs! was decided by the United
States Supreme Court over 11 years after he was sentenced to death. However, the Seventh

- District Court disagreed. The Mundt court cited Stafe v. Roberis. 150 Ohio St. 3d 47, 2017-

Ohjo-2998. 78 N. E.3d 851, in support of the conclusion that Mundt, like Roberts, could
have made [**11] his argument regarding the constitutionality of Ohio's death penalty
sentencing scheme prior to the release of the Hurst decision.

[*P17] Roberts was convicted and sentenced to death for the 2001 aggravated murder of
her ex-husband. After her sentence was vacated a second time, she was again sentenced to
death. In reviewing her assignments of error, the Supreme Court of Ohio declined to

. consider her constitutional claim, raised for the first time at oral ar gument, that the Ohio

sentencing procedure violated Hurst. In doirig so, the Supreme Court observed at § 84:

"We' recognize that the United States Supreme Court decided Hurst after the
submission of briefs in this case, but Roberts could have made essentially the same

" Sixth Amendment argument by relying on dpprendi v. New Jersey. 330 U.S. 466. 120
S.Ct. 2348, 147 L. Ed. 2d 435 (2000), and Ring v. drizona, 536 U S. 584, 122 S.Ct.
2428, 153 L. Ed. 2d 556 (2002)."

'["‘P18]' The Mundt court also cited Stare v. Belion, 149 Ohjo St.3d 165, 2016-Ohio-1581,
74 N.E.3d 319, 9 59-60, for the Supreme Court of Ohio's recognition, even prior to the
Roberts decision, that Ohio's death penalty statute is tundamentallv different from those in
Flonda, pre-Hurst.?

2 Appellant and others have repeatedly characterized the pre-Hurst Florida death penalty statute and the current Ohio death penalty statute as

“remarkably similar.” Hov»e\er the recent decision in Gapen v. Robinsan, ¥o. 1:08-CV-280, 2017 1.8, Dist. LEXIS 130735, 2017 WL
3524688, ($.D. Ohie). *3, observed: "fState v.] Rogers held that the statutes were similar in that neither Florida nor.Ohio has a ‘sentencing
jury:' instead t'he-iniposition of the sentence is imposed by the trial judge. Rogers, 28 Ohie $t.3d ar 430. [Stafe v.[Rogers did not hold that

~~"Ohiv's statute"was-'remarkably-similar-to-Florida's-in-terms-of the-judge's-ability-to- impose-the-death-penalty-independent-of-crucial-factual-— —
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Belton was convicted pursuant to a no-contest pléa of capital murder and aggravated
robbery and was sentenced to death. In his appeal of right, Ohio's highest court held that
the statutory scheme governing hearing before a three-judge panel on [#*12] plea of no
contest to a capital offense did not implicate Belton s right to jury trial under Apprendz and
Ring. The Belton court wrote at paragraphs 56 and 57:

"In support of his constitutional claim, Belton cites two United States Supreme Court
-decisions: Apprendi v. New Jersey, 330 U.S. 466, 120 S.Ct. 2348, 147 L. Ed. 2d 435
(2000), and Ring v. Arizona. 536 U.S. 584, 122 S.Ct. 2428, 153.L. Ed. 2d 556 (2002).
In Apprendi, the Supreme Coult held that "the Sixth Amendment does not permit a

- defendant to be 'expose[d] * * * to a penalty exceeding the maximum he Would receive
if punished according to the facts reflected in the jury verdict alone." (Empha51s and.
brackets sic.) Stafe v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, 880 N.E.2d 31, 9 189,
quoting Apprendi at 483, 120 S.Ct. 2348. Thus, "[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable
doubt." Apprendi at 490, 120 S.Ct. 2348 " '

"Two years later,m- Ring, the Supreme Court applied the Apprendi rule to invalidate
‘Arizona's capital-sentencing scheme. Under Arizona's former scheme, "following a
jury adjudication of a defendant's guilt of first-degree murder, the trial judge, sitting
alone, determine[d] the presence or absence of the aggravating factors required by
Arizona law for imposition of the death penalty:" (Brackets sic.) Ring at 588, 122 S.Ct.
2428. Ring declared this system unconstitutional, because the [**13] aggravating
factors operated as "'the functional equivalent of an element of a greater offense." Id. at
609, 122 S.Ct. 2428, quoting Apprendi at 494, fn. 19. 120 S.Ct. 2348. The Supreme
Court explained that because the finding of an aggravating circumstance made a
defendant eligible to receive the death penalty, the jury must also determine whether
the state met its burden of proot as to that element. /d., overruling Walion v. Arizona,
497 U.S. 639. 110 S.Ct. 3047. 111 L. Ed. 2d 511 (1990y."

[*P19] The Belton Adecision'continued\ at paracraphs 59 and 60:

"Ohio's capital-sentencing qcherne is unhke the laws at issue in Ring and Hurst. In
Ohio, a capital case does not p1oc_eed to the sentencing phase until after the fact-finder
has found a defendant guilty of one or more aggravating circumstances. See R.C.
2029.03(D); R.C. 2929.04(B) and (C); **337 State v. Thormpson, 141 Ohio St.3d 254,
2014-Ohio-4751, 23 N.E.3d 1096, 9 147. Because the determination of guilt of an
aggravating circumstance renders the defendant eligible for a capital sentence, it is not

findings by the jury." The opinion further stated 2017 1.8, Digt. LEXIS {30735, {WL] at*3: '[The \Iacbmte] properly chastised Gapen for

nppmrriancuave outof contextand-using it to-prove & proposition-not- intended- by-the-author:"

A 8 ‘ APPENDIX A




B : : Page9of 13
2018-Ohio-1280, *2018-Ohio-1280; 2018 Ohio App. LEXIS 1404, *#13

possible to make a factual finding during the sentencing phase that will expose a
defendant to greater punishment. Moreover; in Olio, if a defendant is tried by a jury,
then the judge cannot impose a sentence of death umless the jury has entered a
unanimous verdict for a death sentence. R.C. 2929.03(D)(2). '

Federal and state courts have upheld laws. similar to Ohio's, [¥*14] explaining that if a
defendant has already been found to be death-penalty eligible, then subsequent
- weighing processes for sentencing purposes do not implicate Apprendi and Ring.
Weighing is not a fact-finding process subject to the Sixth Amendment, because
"[t]hese determinations cannot increase the potential punishment to which a defendant
is exposed as a consequence of the eligibility determination." Szafe v. Gales, 265 Neb,
598,628, 658 N.W.2d 604 (2003); see, e.g., State v. Fry, 2006-NMSC-001. 138 N.M. -
700, 718, 126 P.3d 516 (2005); Ortiz v. State, 869 A.2d 285, 303-305 (Del.2003);
Ritchie v. State, 809 N.E.2d 258, 268 (Ind.2004). Instead, the weighing process

~amounts to "a complex- moral judgment" about what penalty to impose upon a
defendant who is already death-penalty eligible. United States v. Runyon. 707 F.3d 475,
515516 (4th Cir.2013) (citing cases from other federal appeals courts)."

[*P20] Further support for Appellee's position that, based on: the Apprendi and Ring
decisions, Appellant's motion was untimely is provided in Campbell v..Jenkins. No. 2:15-
CV-1702, 2017 U.S. Dist. LEXIS 130803, 2017 WL 3524686, (S.D. Ohio). There, the
district judge observed 2017 U.S. Dist. LEXIS 130803, [WL] at *&:

"As several courts have pointed out, Hurst simply ‘applied the principles laid down
many years ago in dpprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L. Ed.
2d 435 (2000, and Ring v. Arizona, 536 U.S. 584, 122 S.Ct, 2428, 153 L. Ed. 2d 556
(2002)—that "other than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt." dpprendi. 530 U.S. at 490. 120 S.Ct.
2348. See Hutton v. Mitchell, 839 F.3d 486, 499 (6th Cir.2016) (explaining that Hurst
reiterated" Apprendl s holding, [**15] and "rel[led] on Ring."); Sneed v. Jenkins. No.
5:17-cv-83, 2017 U.S. Dist. LEXIS 19931, 2017 WL 564821, at *4 (N.D. Ohio Feb.
13. 2017) ("The Supreme Court in Hurst plainly and expressly applied the standard it
first set forth in dpprendi ... and later applied to capital cases in Ring ... to Florida's
capital-sentencing scheme; it neither expanded the Apprendi/Ring rule nor announced a
new rule."); Siare v. Mason, N.E.3d . 2016-0hio-8400. 9 42 ("Hurst did not
expa.nd Apprendi 'md Ring.")." : ' a ‘

[*P21] Appellant, however contends that the Mund case, as well as (amphell directed
to our attention by Appellee, are easily distinguishable. Appellant contends that the
Campbell decision came before the court on a successive federal habeas petition. The first
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“one was filed in 1996 and as ‘su.ch,‘ there was no Way he could have included a Hurst-like

claim. As for Mundt, he was sentenced to death for a crime committed in 2004. Mundt,
unlike Appellant, could have raised the Hurst issue in his direct appeal, application for
reopening, and post-conviction petition. Appellant points out Apprendi and Ring were
decided after he filed his direct appeal, post-conviction petition and habeas petition:

[¥*P22] While Appellant is correct in distinguishing the cases in this manner, he overlooks
the fact that Appellant's appeal comes before [**16] us on the overruling of a motion for
new trial. In reaching its decision, the Mundt court emphasized that Mundt. filed his motion
for leave over eight months after Belton and a year after Hursi. The appellate court wrote:

- "Contrary to the assertions in counsel's affidavit, this was not a.reasonable t1me after Hurst
ry

was decided to evaluate its import and seek relief pursuant to that holdmg." Mundt, supra,
at 9 11. In Appellant's case, Appellee has emphasized that Appellant's motion for leave

DTS5 - W)

was filed approximately one year after Hurst and almost a full nine months after Belton.

[*P23] Appellant also criticizes the holding in Belfon as dicta, given that Belion involved
a defendant who waived his right to jury trial and was sentenced by a three-judge panel,
and the Hurst issue had not definitively analyzed by the Supreme Court of Ohio. However,

- we are similarly guided, as was the appellate court in State v. Mason, 3rd Dist. Marion No.

9-16-34, 2016—Ohi0-8400. to ackno'wledge Belton as persuasive authority.

[*P24] In Mason, the appellate court reversed the trial court's grant of a motion to dismiss
the death penalty certification from Mason's indictment for murder on the grounds that the
death penalty statute was unconstitutional. [**17] The appell.ate court held that the death-

penalty statute in effect at the. time of detendant crimes did not violate the Sixth
Amendment.? '

- The appellate court obqerved aty35:

"Even if we are to accept as true the trial court's conclusion that the Supreme Court of

~Ohio's application of Hurst in Belton is merely dicta. Belton is highly persuasive. At
the very least, the Supreme Court of Ohio's discussion of Hirst in Belton "sheds some
light on how the majority of our highest court might rule on" the specific issue
presented by this case." Meson, supra, quoting State v. Blankenburg, 197 Ohio App. 3d
201, 2012-Ohio-1289, 966 N.E. 2d 958 (12th Dist.) at P143."

3The Mason court observed that "Although Ohic's death penalty statute was amended * * * between the time that Mason commirted his

crimes, and 2008, the time that Belton comumitted his crimes, those amendments do not impact the applications of Hurst to Ohio's death
penalty statute. Compare R.C. 2929.03 (1981) with R.C, 2929.03 (2008). Compare R.C. 2929.04 (19810) with R.C. 2929.04 (2002)." Mason,
siprg, at Fo. [, Similacly. although 2928.03 was again amended. effective April 6, 2017, and 2929.94 was again amended effective Qctober
12. 2016. those amendments have 1o impact as to the applications of Hursr in Appellant's case.

4 Appellant has urged that the Supreme Court of Ohio has the Hurst issue before it in Meson_supra: State v. Ford, 148 Ohio St.3d 1419,

772017-Ohio-826, 70" N E.307 6027 State v. Jacksoin, 151"Ohio St:3d 1422, 2017-0Li6-8371; 84 N:E3d°1061; State v Kirlkland 145 Ohio—— -
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[*PZ‘S] Finally, Appellant argues that because the trial court reached the merits of his
motion for new sentencing trial, Appellee is asking this court to substitute its judgment for
that of the trial court. We do not find this argument persuasive. "The affirmance of a
judgment by a reviewing court is not an affirmance of the reasons given by the lower court
for its rulings," and "[r]eviewing courts affirm and reverse judgments, not reasons.”" State
V. Rubes. 2012-Ohio-4100, 32; 975 N.E.2d 1034, quoting State v. Eschenauer, 11th Dist.

. 12-237, 1988 Ohio App. LEXIS 4479, 1988 WL 121296, *4 (Nov. 10, 1988). An

appellate court may - affirm a trial court's decision to deny a motion for leave to file a
motion for new trial for different reasons other [¥*18] than those explessed by ‘the trial
court. State v. Boone, 2017-Ohio-843, 85 N.E.3d 1227 (10th Dist.). § 5. Given that
Appellants motion was untimely filed, the trial court did not abuse 1ts dlsc1et10n in
overruling it. S

[*P26] Based upon the foregoing, we find no merit to Appellant's sole assignment of
argument and we find no abuse of discretion. Acc01d1nglv, we overrule the assignment of
error and affirm the judgmeént of the trial court.

JUDGMENT AF FIRMED.

JUDGMENT E\ITRY

It is ordered that the JUDGMENT BE AFFIRMED and costs be assessed to Appellant
The Court finds there were reasonable grounds for this appeal

It is ordered that a speelal mandate issue out of this Court dlrectlng the Ross County .
Common Pleas Court to carry this Judcment into execution.

IF A STAY OF EXECUTION OF SENTENCE AND RELEASE UPON BAIL HAS
BEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR THIS COURT, it is
temporarily continued for a period not to exceed sixty days upon the bail previously
posted. The purpose of a continued stay is to allow Appellant to file with the Supreme
Court of Ohio an application for a stay during the pendency of proceedings in that court. If
a stay is continued by this entry, it will terminate at the earlier of the expiration of the sixty
day period, or the failure [¥*19] of the Appellant to file a notice of appeal with the

St.3d 1455, 2016-Ohio-2807, 49 N.E.3d 318; and State ex rel. O'Malley v. Collier-Williams, 150 Ohio St.3d 1405, 2017-Ohio-6964, 78
N.E.3d 907. Appellant suggests in the interest of judicial economy. we hold our decision until after these cases have been decided. and
possible additional briefing has occurred. As of the drafting of this opinion. Jackson's application for reapening has been denied. In Kirkland,
_ 145 Ohio St.3d 1455, 2016-Ohio-2807, 49 N.E.3d 318 (Table) the Supreme Court briefly held: "On motion for order or relief. Motion
granted. Cause remanded for new mitigation and senfencing hearing.” Regarding Kuklond, the recent Gapen decision, supra, commented
2017 U.S, Dist, LEXIS 130735, [WL1 at ¥6: "In the view of this Court. Kirk/and does not necessarily give rise to an inference that the Ohio
Supreme Court would find that Hursi applies retroactively. In any event. even if the Ohio Supreme Court did find that Hursi applies
retroactively, it appears that the decision in Belron. noting the critical ditferences benween the capital sentencing schemes in Ohio and Florida.

would tarsclose thie relisf thiar Gapen seeks. " AS of rhe draftitig ot tis opinion; the other cases remain-peiding before-the-Supreme-Courti—-——-~ - -
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Supreme Court of Ohio 'in the _fortY—ﬁ_ve day appeal period pursuant to Rule II, Sec. 2 of |
_the Rules of Practice of the Supreme Court of Ohio. Additionally, if the Supreme Court of

Ohio dismisses the appeal prior to expiration of sr{ty days, the stay will terminate as of the
date of such dlsmlssal :

A certlhed copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rulcs
of Appellate Plouedurc

Harsha, J.: Concurs with Concun'ing Opin_i:on.
Hoover, P.J.: Concurs in Judgment Only. -

| For the C ourt, |

BY: |

Matthew W McFarland, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule \Iu 14 this document constitutes a final Judgment entry and
the time period for further appeal commences from the date of filing with the clerk.

Concur by: Harsha

Concur

Harsha, J., concurs with concurring opinion:.

[¥*P27] Initially, I find it doubtful that Crim R. 33(A) is the appropriate mechanism for
‘Landrum's effort to obtain a new trial/sentencing hearing. Crim.R. 33 governs motions for
new trial and sets forth the grounds for obtaining that relief. As the Tenth District pointed
- out in Stare v, Ingram. 10th Dist. Franklin No. 08AP-937. . 2009- Ohio-27535, none of the -
grounds in Crim.R. 33(A) specifically refer to a subsequent Supreme Court of* the United
~States decision recognizing a new state or federal right that changes the law in effect at
the [¥*20] time of the movant's conviction. I _at § 15. As both Ingram and Siate v
Jackson, 2018-Ohio-276,  N.E.3d .9 17 (8th Dist.) indicate, cases applying Crim.R.
33(A) more appropriately involve rulings that were erroneous at-the time the case was

being tried; they do not deal with subsequent changes in the law. As the court in Jackson

observed, "[i]ndeed, an error based on changes in the law that occurred after trial obviously
could not have occurred during trial." /d. at 9 17. And as Jackson also pointed out, claims
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based upon newly récogﬁized federal or state rights are appropriate under Ohio's statute for
post-conviction relief, R.C. 2953.23(A). /d. at 9 19.

- [*P28] Nonetheless, I agrée that Landrum's motion for leave was untimely as he clearly
could have made the same motion much earlier by simply relying upon the principles-

o estabhshed in Apprendi, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed. Zd 435, and Rln,q, 536

U.S. 584,122 S.Ct. 2428, 153 LLd 2d 556.

*P29] L'1keW1se, I conclude the trial court correctly denied Landrum's miotion for a new
trial/sentencing on the merits after implicitly granting the motion for leave. As both state
and federal courts have recently indicated, the Ohio procedure. and Florida's are not the
same, with the result that Ohio's passes muster under the Apprendi, Ring, and Hurst,

US. . 136S.Ct 616,193 L. Ed. 2d 504, chain of cases. See State v. Belfon, 149 Ohio
St.3d. 165, 2016-Ohio-1581, 74 N.E.3d. 319; 9 59-60 (dicta), State v. Carter, lst Dist.
Harhilton No. C-170231. 2018-Ohio-645. § 8. 95 N.E.3d 443: Gapen v. Robinson. S.D.
Ohio No. 3:08-CV-280, 2017 U.S. Dlst LEXIS 130755, 2017 WL 3524688 (Aug. 14,

2017).

[’”P30] And as Gapen proclzums Hurst does not announce [""21] a new rule of rule nor
is it entitled to retroactive application to cases on collateral review. :

End of Docament
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*THE STATE DF OKIO "IN THE COMMON PLEAS COURT .

.)'
COUNTY OF ROSS P g w. s ko
THE. STATE 0F DHID, )
' ~ Plalntiff, ;
VS. . : . . ; .
LAMRENCE ALFRED LAGDRUM )
Defendont. )

i [HE_TRIA
S INCAPUIAL Cast
Ohio Revised Code Secticn 2928.83(F)

* The Honoruble Vul B. Huurey, Jr,
Judge, Goirt Comma Pleas -
- Ross Cuuntv, Dmo
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-This case uas cnmenced wlth the flltng of an Indictment
on Septemer 37th,. 1985, against the defendunt, Lasrence. A
Alfred Lnndrum, charging him with ®e count of Aygravdted
Murder with two snecjﬂcntmns and one count of Aggravuted

' Burglarv.

" The Stute of Ohioc from the cumencement of this uctlm
was represented by the Prosecutmg Attornev. Richard G,

‘Ward, and the defendont was represented by. Thoras E. Phi Hips
‘and Willlan Allyn, Jr. The defendant wos arraighed before

this Court on Séptesber 27th,- 1985, at which Ume the dafendant

entered nleus of pot guilty as tu each count ond sneclflcatmn

_ contained 1n the ladictment.

Subsequent to the date of urmiqmmt on ‘several seuurute

’-cuurt doys-and on the recnrd, pre-trial motios were heard

and- the Court granted the defense motlon ta retaln an expert

for 1 pre-trial psyehiatric or psycholegical evaluation.

- The guilt/non-guilt trial of the d_efendth Lavrence
Alfred Londrum, cosmenced on the 10th day of February,

1986, before. o Jury of 12 cosposed of seven wmen cnd five

" men and- tko altermate Jurors on the charge of Aggrcvated
Murder With two Sneciflcotlon's of aggravating ciréumstances - -

- -and one count of Agoravated Burglary, ' ‘

The trial terminated on February 21st, 1986, w(1n§
the trial the State of Chia presented 20 Witmesses who

A-16
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tmdement hoth vigorous direct and Cross em!natlon.

._t.j~Tt|a ,defense presented five Wltnesses {ncluding the defendunt
- ./, who-0lthough denying the actugl comission.of the: murder
' .'.ammttgd o the actuu! Nunning ond executlon of the Aggravated .

Burglary. , :
_ After recelving tne 1nstructluns of tne Court as to
the law opnllcable to the gullt/non—guut tricl md after
deliberating approximately five and one-half hours. the
trtul jury, on February let, 1986. returned Its verdict
and found the defendant gunty of Aggmwted Morder together
with two specifications of asgrovating ciromstonces and
Cquilty of Aggravated Burafary.. L - o
The aggravating clrwmstunces the defendunt. Lawrence. -
'Alfred Landrum, wos found gullty of commltting were set
‘farth 1n the specifications.contalned in the first eount
of the Indictment as to Aggrovated Murder. md were set
forth in the guilty verdict form slgned by the-J urors as
follows: :
n Thut the defendant, Lawrence- Alfred Londrum,
| ®gs. gutlty of the cmmlssion of the offense
of Aggrqvnted Murder for the -purpose of
. escnping detection, apprehension, -trisl or.
-punishment for another crime comitted by
. him, i.e., Aggravated Burglary;.. S
ke N(2) That the defendunt as the principal offender
comnitted the offense of Aggrovoted Murder .
_ of Harold White, Sr., while the defendant -
wos committing or gtrempting o camnit
Aggravated Burglary,
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~-i7 " Thereupon, the trial jury was dismissed’w/th propér
adnonLtions concerning thelr conduct wntll March-i7, 1986,
"+ ot which tlme the sentencing tricl comienced. ’Subsequent

P

to the. return of the verdict by the trial juiy on February
21st, and the commencement of the sentencing trial. the

_ defendant, trgruuéh counsel, flled his motion with this

‘Court requesting q wental evaludtion, which said motion o

wos sustained by this Court; Prior to the comencement
of the sentencing trial however, the defendarit Withdrew

" his motion for a mental evalustion omnd the sentencing-phose

began on March 17th, 1986. The Tefendant preseted the

_testimony of 12 witnesses (n mitigation.of tmposition of .
‘the death penalty ond on March 18th, 1986, theé trial jury

 ofter del lberating eleven. and one-half hours, returned

a verdict: finding heyond a recsonable doubt thet the aggravating -
circunstances Which the defemdant, Lairence Alfred Londrum,. -
was found guilty of committing were sufflcient to ocutweigh -

the mitigating foctors present 1n this cose and recemmended:

that the sentence of death be Imposed on the difendant,

 Lawrence Alfred Londrum, Pfior to delfberating on ‘the

sentence, the jury received the lnstructians of the cburt
as to the law applicable to the sentencing proceedings
gs well Os orouments of counsel. S
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- Pursuant to the proviswns of Sectinn 2929.03(F) the

: .triul jury huvinn recoumended thnt the sentence of death be

mmsea Upon LaWwrence Alfred Lundrum, it is the reuuiranent
ond obligutlou of the trial judge to determlna whether the

~ State hos proved, beyond.a reasonable doubt, thet the aggravating

circumstances that the defendant, Lowrence Alfred Lundrum, ,
was found gulity of cumittlng outwetgh the nitlgutlng fuctors .
presented by him.

Based upon the relevant evidem:e ruised at trml the

’ testlmm, Other evidence, the statement and testiwony of
- the defendant, Lawrence Alfred Londrum, ond the arguments A
"of réspective counsel, this ‘Court finds thet the following .

concepts were presented to the Court ond jury and cons;dered
as being in the nature of mltigatmg factors:
{1} The childhood and cdult boekground, histary,
and character of the defepdont. Lasrence Londrum,
{2i The vouth of the offender. ot the time of
the offense. thot 1s. his 23 vears of ale;
(3) The lock of o sisnificant history of prior -
- .criminal convictions and delmuuencv
_ E adjudications lnvalving Lunrence Landrum;

e t#) The proposition that although the defendunt,
Lawrence Landrum, ®Was @ participart in the
offense lnvolved, but was not the principal
offender and the degree of his Durtlclnation ‘
1n the offense and the degree of fils ‘

al - ameeNbiC
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participation ln the acts thot led t t‘hn_
death of the victim T U
(5) Any other foctors which the Jury or Court
oy find to exlst from the evidence in
‘mitlgution of the sentence of decth,
Arthough considered to be facters which fall withln this
“jost’ eotegory of mitigution circupstances, the deféndunt ond
_ defense counsel nevertheless urge the jury and the Court to-
conslder as separate factors ia mitigation the fclloumg circurstances:
(1) *“Youthfulness of Lercy Landrum,* .
(2) ‘A lack of a substontiml history of prior juvenile
 adludicatlons and cririnal gdjudicottons.®
(3) - “His dégree of partfcipation In the offense.”
(4) “His grode zone, his histéry, his bickground.”
(5) *Lack of history.of violent behavior.” '
'. (61 ~Excessively showersd with love. A person that
' was brought up thinking that he could do A0 Wrong, *
{7 *'*”His environrent #as totolly, qbruptlv dmnged “Wheh
he came back to Chillicothe at nge,uf, flve years
. otd.” o o
" (8) *Inconsistent chscmune at hove. *
(9 _'Ineffectiveness of Juvenile Court.*
(10) * "ineffectiveness of the Noval Systen.”
(113 *Probler with Drugs and Alcnhol.
(12) - “His remorse, sorrinesss repentance, concern for _“
- What he‘s put everyofie through, ”

o (13} “Love of his farily for Larcy.”
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¥Adoptability to orison 1ife.”.

"His-ability to contribyte to soclety.”

“ As previously nuted, the provisions af Section 2929, 03(F) o

‘require thils Court 10 state in separgte. wpinjon the Court's

- specifie findings ns to the exlstence of the cggravutlng circwstunces

witich the defendont is found gullty of comritting beyond a

reasonable doubt and the exlstence of mltlgutmg factors present
In the case.

Based ypon all relevunt evldence Dreserxted at trlul,

the testmony, other evidence, the testlmony of the defendunt,

Luwrence Alfred Londrum, ond the grgurents of counsel, this
Court finds. that the f'ollowing circumstances were presented

to this Court and considered os being in’ the nature of mltlgdtlng '

factorsy

" the nature ond extent. of any drug and aicohol

The nature and clrcumsttmcés of tne of fenise,
the histary, chuaracter and background of the
detendonts merence Alfred Londra, the yOuth

. of Lmrence Landrug, the degree and noture
.of pomcionﬂon in the offense by Lawrence

tandrur; the defendant’s farily wbringing;.
the nature and clrcumstunces of his farl lv,
school, ond soctal. and njintary environrent ;

problems which he may have hod; oy ond ctl
other foctors relevant to the issue of whether

the offender should be .sentenced to deatn s

presented by the defense and. urgued by -defense
cuunsel in this case.
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wThe : trlal Jury found beyund a rensonable dwht tnat the e
: defendmt was gulity beyend a reasonnble doubt of" cdmlttlng
) -the,.qff,ensc of -Aggravated -Hurde; for the purpose pf escapmg
Qerentién,' aporehiension., trial or punistment fur gnother cri_xie .
.copmitted by him, that is, Aggrovated Burglary, tnd that the -
defendant as the principal offender committed the offense
of ‘Aggravoted Murder while he wus conwitting or uttemting
to complt Aggravated Burglary. '
By motion of the defendant. this Ctmrt merged the two
aggmmting specifications into one and so instructed the -
Jjury that they were to conslder the specifications as one
and os involving one indivisible course of condiict by the .
defendont. The Findings by this Court 1n this opinion tre : .i
"wade and presented hereln consistent with that cherge to the o
Juty .requiring the merger of the twe uggruvoting speclflcutions. :
.1t should be further pointed out that the principles -
and issues of law upon which this Court has Geen guided in .
drriving at its decision and opinign herein are those provided
1n the written jury fnstructions to the triel jury during
- these pmceedlngs. Rccordingly, such principles of laW are
mide @ part hereof as if they were rewritteu i full within
this opinion. - '
Pursuunt to those prlncip!es of law, this Court will
men ‘set” forth in this opinlon {ts findings os requnred pursumt '
to.Section 2929.03(F). ' .
- A brief description of the criwe involved hereln is appropriafe
and ¥os established as follows: '
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buring the mlddle part of Sevtenber_,._ 1985. the- defeudant,
"Lowrence Londrum, hod atterpted to. con;gct Rareal Cnffenberger
for the purpose of gssisting him 1] coxmﬁttlm a burglary.
The defendont had also snoken with ane CUrnhm Brown who remted.
an apartrent fram the deceased, Rarold White. St., an at least
"one occasion prior to the comeission of this purder.. 0n ot
least. one occosion ﬁrlar’ to the date of this of fease of sénteaber ' -
19th, 1985, the defendant and his occomlice, 6ront Swackhamwer,
a minor, .contm:ted fir. White at his upartment, ostensibly
for the purpose of obtoining an apartment from Mr. White.
In fact the defendont’s purpose was to observe the apartment
and ascertain whether a burglary was feuslble. On the occasion
either the doy before the 1Sth or two davs before uhen the
deférndent was mth Carolyn Brown, her testimnr clearlv mdlcoted
_that the defendant had formulated a plan to rob fir. White, -
. to-use rubber surglcul gloves and to kill him should he cmpe '
inta the hame during the burglarv. '
" dn‘the next day the defendant tade g trip to the Ross
-County Medical Center where his 9irifriend had just gi-ven,
biTth to the defendant’s son, AL this time the defendant
' explained that he had d pair of rubber surgical’ gl.ov_es and
that they might well make sore woney- For him.
on the ﬂute of the burglory and murder, the defendunt

und Grant Swockhoower care to the Nhite residence for the

o purpose of. conritting o burglury and cnmlttang the crime.
~ They had with ther o large railroad bﬂlt anch ultinlately

BT
T a
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" was used to strike Mr. White down-during the burglory when

Cin fact -he did discover the burglaey in progress. Entrance-
wos- gatned to the White home through an ups'tuirs-wmduw shich
Was broken and entrdnce was made into. the hame by Srcmt Swuckhomer.

- ‘He then opened the door for the defepdant:to enter 1nto the
" howe ond the burglary compenced. Both the deferdant and Grdnt
swackhamwer had"observed. on edriier occosions that Mr, Hf_uté
left his hope in the evening hours to dine out and at about
8:30 in the evening entrance was sade.
While in the White home both the defendant tmd 6rant

Swackharmer carrenced to rqnsack the home lboklné for items -
to steal, When they were discovered unexpectedly by Wr. White,
Mr. uhite Was struck on the head with the railroed bolt several
tiwes ond- knocked to the floor, A Kkitchen knife from Mr.

Khite’s drower wos obtuined and ¥r. White's degth. was caused

"by severing his throct With the knife. Both the defendant
and Gront SWackharwer remained in the cpartwent for @ corisiderable
period of time thereafter and completed their runsockmg of’ |
the- gpartment hy stealing upproximatelv seventy dol lars and
same pills. '

Although the exact events that occurred after this wurder

" are not complete, the defendant, Lawrence Londrum, adritted

 to Mike Drew, Rick Perry, nd Larry Perry that he had- In fact
comrltfed gurder and Killed #r. white. -Yhe defendant further
adpl tted his crime of murder to Cary Legsure.
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‘Loter-the deferidant brought Karen Hughes Brown to the

. 'dnarment-of Carolyn Brown ‘and at that time adritted to ner'

the details of the murder and asked her it she wished to see

“#r. White‘s body. N

The evidence clearly -established that al though Mr. White

was struck on severol -occaslons obaut his fead, none of these

hlows themselves would have necessarily caised his death.
The Coroner estub;lsned that the cauSg of death was directly -

 due to-ond caused by the knife wounds to the neck of Mr. Whlte,

After the rurder of Mr. White, the knife, gloves, ond R

- other itess. invalving this crive were discovered by the police

officers :ln a wooded area o the outskirts of Chllncothe.
As a result af an unonyrmm tlD, the pol ice mvestlgntinn

_began 'to focus o the defendont who wos suisequently arrested
" and charged Wit this offense along With Grant Sackhomrer, -

whose -case was amudicnted in the Commn Pleas Court uf Ross
cwnty. Juvenile Division, ;
- The defendant denled any 1nvolveuent In either the murder
or burglary and subsequem;ly entered pleds of not guilty to.
the Indictmept. .
. The defendant testlﬁed 10 his own betadf and ulthnugh
denied conwitting the wurder, readily odritted the planning .
of the burglq'ry',-‘the comissmnv-.of the burslary, end the dispesal’ -
of the mirder weapon, gloves, ond other itars lacated by the

police deparwment ond adritted Into evldqnce during this trial,
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The':{3sue then presented to this Court misuant to Settion -
2929, 03(F}, -Revised Code: of .Ohta, are as follms: Did the. - '
state of .0hlo prove heyond @ reasondble doubt that the eggruvuting
circumstance which the defendant, Lunrence Alfred Londrum,

- ws found gsilty of comritting s sufficient to outwelch the
'foctors in mitlgutmn of fmoosition of the sentence of death,

This Court first cansidered ond evuluuted the age of
the defendant which this Court determines to be a mltimtlng
factor.” Tt is true thut the defendant %as 23yeurs of age
when this crige was conwitted ond that, relatively speuk_lng.

this Is or con be censtdered tu be ‘a youthful age. Nevertheless
 there snathing to suggest that the age of the defendant "

. had ‘apything whctsoever to do wWith his cbility or imhiltty

"to detenrine right ond wrong or to adiust and co-exist in
" “thie society In which he chose to HMve. 1t Isclear that the
hand of -0 yeuthful offender can be as deadly os-an ofder individual
ond the youthful age of the defendont connot be considered
quulitutlvely as outueighmg the aggruvuting chcumstance
in tms case. . ’

The defendunt has further gsserted: hls Innocence in- this.
crime and fios attempted to place the blame for. the. comrission‘
of this-mifder on his accomplice and partner in trime, Grant: -
:'5wocknmmer Yet it is clear in-this cose thot the defendcmt
Was the orié who plapned this crime, the one wio arronged w0 .
"ccse" tne wWhite hore, the one who acquired the SUFQICUI gloves,
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i Xne:one who yas rasnonsml'e'fur selécting tﬁé White home-as
;" the: target of the burglary und the one who cmfessed thot

- he would kill Br. White shnuld he discov«:r the burglnry prior
to the murder and the one-who cnnfessed the purder after. it
octurred to five people, mst of whow were yery ‘¢lose mends
wlth the defendant.- .

“This Court hos very carefully ‘tested ad considered the
_ -;redlbilltv and relevancy of the testirony of - the defendant
- os well as the testimony of thase to whom the deféndgnt has

’ coﬁfesséd his crime. and finds thot the defemdant’s plea of
tnnocence of this murder connot wlthstand such clese scrutiny.
It 1s the conclusion of this Court that tne plea of lnnocence
asserted by the defendant 1nvolv1ng his partcipation m this
offense cannot and does not uutnelgh the ugyravuting cIrcun'stunce
ond suecihcntion established by the State. .

The defmdunt hns further uffered as d mtigut ing fuctor
ar circmrstunce in this case his lock of « slgnificunt mstory
of prior criminal” convictions ‘and- delinauency odjudications,

It is cleur that the minor altercations »mh:n tne defendmt
has had with his parents and- the Ross. Gounty Juvenlle Court
system ore insignificont.and of a very minor neture. It is
apparent that the defendant began to experiénce some difficulty

i

N In contng upon hls tronsfer from his parochial school to the |
4»_Dum e schools ond; thot on at Imst twg occnsions he comnltted

. '_theft offenses and suffered the consequences uf betng caught’
‘ Lthereafter. 1t Is also apporent thot the defendant becare.

: 'less interested in scheol and apain suffereq the consequences
of ‘luvenile proceed!ng_s.because of his behavior. This Court
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detern'ines that these tn fact are, lnslgmﬂcmt especially

© . 'In.evoluating the emtire and dverall cr!mmui regord and bcckgrouud-

of -the defendant. The defendant hos -never. been convicted

~% of -a felony and according to his own dm\t’s._é.imv,nus only. been

convicted of a risdemeonior Invelving. bad checks since he ottained
the oge of majority. o |
- Although such minor or insionificont record of defendant .
is certainly a mitigatlng factur, this ‘Court finds that it
does not outwelsh or overbuionce the cmgravating CIrcumstance
1in this case. -
The defense has offered o. substantial muuht of fnformation.
testlwony,. ond evidence regarding. the defendant’s history,
his churccter, ond his bockground, The defense has. shown
that the defendtmt has no history of vlo!ent behnvmr, that
he was born In the state of Michigan to o larse family, that’
for the first five years of his life he Yived tn un extrerely.
Jarge household with his grandoarents, aunts, uncles, and
‘cousins and that his farily 1ife was very stadle and lovmg.
" The ﬂefendont has shown thut at the age. of five yenrs
ms ‘mother n}orrled arid moved to Chillicothe; Ohio. and eventuully
a brother and sister were born ond were reared In “the sare
~household, The defendant hos shown that he may-have. experfenced
- same difficulty with this brupt. chonge.in fis iife style
“-ond -0ccording to him. his discipllne at home become someuhat
inconslstent which he feels caused his subseuuent Uppenrunces
before the ROSS Ccaunty Juvenile Codrt systen' '
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- The defendcmt furtner asserted that the Juvenlie court | _
'svsten' was not sufficlently harsh or,_ flrm mgd thut this ineffecrlvenes<. ‘4
of the court system and his ourents led to'his subsequent )
behavioral problems with drinking. und Olcofol, The defendant
' further estoblished that he served o brief tour of duty with -
* the United States Navy and dgain osserts thot the noval discipline
systemwas ineffective ond In some way contributed to his

probiews, The defendant hos further shown that his fmlly

l1fe consisted of a very stable and loving fari 1y, the members
- df whor expressed during his youth and adolescence @ love

and cancern for hir. The defendunt hos asserted u_hut this

“Court cunslde_rs to be mitigating factors concerning his background.'
history and character 15 sepgrate ond. {denttflable matters.

Although separately identifichle, It is cleor thot these 15

- mitigeting foctors as set forth by defense counsel in its.

closmg orgment are cll ‘matters which are part of or concern

- the defendcnt 5 churucter and background, bt Nhlch do nut

outweigh the mitigating clrcurstonce ‘._ﬂhlch' the defendant wos,
found guilty of comitting. ' -
In addition to those which have been dlscussed .above,

the defendant. has attempted to show that ms use of olcohol
ond drugs fs @ mitigating foctor and one which. outweighs the
" .gggroyating circurstances In.this cgse. This Court specifically
finds that the defendunt’s valuntury use of drygs and alcchol

cunnnt be a factor ‘which begins.to outwelgh the specificatlion
" involved in this couse, While 1t roy be true that the defendant
‘had consured cléohol and _tdcenl drugs prioi to this offense. .
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-1t-is-¢lear that tne'defendant qu.tbtully anare of 'Hhﬂt he . A

O was dang,. while he wos. dolng 1t, and what he Litended. ta

-accmmllsn Self-rel ionce upon drugs or alcohol ln this case.
@ In Ao way Justify the ;nnduct_of the defendant or-excusé
the. defendant from the consequences of hls actions. For these

- reasons It is the opinion of this Court that these clrcumstances
tovalving the defendant®s use of alcehol and drugs db'not
outweigh the dogravating specifxcations in this case.

‘The defendont has further gsserted his répentance and )
remorsefulness for taking the life of Mr. White mid has pledged -
hirself to his résporistbtlity to contribute to seciety and =

‘perhaps aid other vouthful offenders in an effort to dissuade
‘them from pursuing a criminal life, While this is nighly
cmnnendnbie and clearly 1linstrates sare degree of adult resoonsi—
: bility on the defendant’s.part, thése factors camnot be weighed

- wore heavily 1n, this case: than the other foctors in mugotlan
_.espaused by the defense and for that reoson, d fot outwelgh .

the uggruvatlng clrcumstances und soecificutlun involved, -

At the time of this murder, the defendant wes @ 23 year
old high scnool graduate who had been tralned in the martial
orts, who hod fathered two.chlldren, uno'hud come from g stable
family background, ond who gt the tiwe of this offense was
"plopning. cnother aggravated burglary with Rameal Cofenberger,

. reglizing thot someone might get killed. "It Is clear in this’
cose. that. this gggrovoted burglary wes formulated with careful
planning and prior design and with the intention of the de'fe;ndnnt
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“to klu Mr. Khite snould he discuver hlrn durlng the burglorv.
_Even tnougn tne defendant chcse to cansume alcohol cnd drugs,
there .is nothing wnutsoever ln this case 1o &etubllsh ‘that
" the defendont did nat uppreclnté the crlmlnnl nature of his -
conduet or that he did not have ¢ very grove concern and: ouureness
for the outcove of Kis octions, or that e wos nnt in comléte
control of his mental and physical focultles.
Althoush this Court finds that the defemse hos nffered
_mgtigdtion factors and ¢ircumstonces on behalf 6f the deféndant,
it [s the duty and obligation of this Court ta-Weish not only
the quantlty of such c!rcunstun'ces GQOIﬁSt thé aggravating
' sneciﬂcatlon herein, but to evoluate mose fuctors qual itatively.
This Court Is pot unmindful that the death sentence must nat
be capriciously or arbltrarily {mposed and thqt the onesome
responsiblltty of this trial court is to carefully evalugte
'una welgh the mitigcting clrcumstances ugulnst the aggravating
specification ‘without blas, syn‘pothy. or pre,tudice ond according
to the principles of low heretofare enumerurad by this Court.
Thérefore, upon-full consldemtion of all re!evunt evidence
' rolsed ot the trinl, the Testimony, otner tvitence, thé testinony
‘of the defendant, and the arguments of counsel, this Court
is compelled to conclude that the mitigating clFcumetances
offered by. the defendunt I ¥his” cause do Mt outweigh the -
aqqrovatmg sneclflcution. Bosed. thereon thls Court sneclflcnnv
£{Fidk by proof beyond a reaspnabile doubt that the gagravating.
CTCHISTUNCES walln [ne’ uerenaant, Lawrence Alfred Lanarum,.
was found guilty of committing did outwelgn the m{tlgating .
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Wi factors ln this cose beyond 0 reusmable dolm» . for these- . .
i * reasons thens this Court: Is cm-oeued to. mnse the. sentence ¥
o iof death upon the defendont, Lanrence AlfradLoncrom, .
' " Pursuart therefore to Sectmn 2949,23, Revised code of
ohlo, exécution of the penalty of death sho{l be impased on

Lawrence Alfred Lundmm on August 15, 1986, . .

I

P

-~
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N THE COURT OF COMMON PLEAS ROSS COUNTY OHIO
WTIH1L P 2: 97

......

State of Qhio, ' L . :
‘ - . » ROSS L(JL;HT‘{ (‘r” 'MOH PLEAS
Plaintif = o Case No. 85CR107 L€ -g'fﬂ.g,ggggr
Lawrence Alfred Landrum . “Decision & Order

This matter came before the Court upon the motion of defendant Lawrence Alfred
Landrum for a new trial pursnant to Crim. R. 33. The State of Ohio ﬁled its memOranda contra.
The Court considers the matter fully briefed.

Defendant was conv1cted of aggravated murder in 1986 and was sentence to death.

Defendant is challenging the sentencmg phase of his convxctlon based upon Hu:st v. Florida, 136 -

S. Ct. 616 (2016). ‘In Hurst, the state of F}pr.xda.’.s procednre for sentencing, in a capital murder

case was chauenged. Florida’s precedure is for the jury to vdet.'ermi‘n_e, the guilt. pr_,ipnocenee of

- the defenctant but does not make a finding on the aggravating, circumstances ae_ an eleplent_ of the

~ offense. The ﬁnding of gutlt alone makes the defendant eligible for the death penalty. The

' Flotida jury then heare aggravating and mi_tigating evidence and renders an advisory
neeommendation as to penalty. This recommendation is not made by a ﬁnding of beyend a
reasonable doubt. Addlnonally, the judge is not bound by the recommendatxon_ The Flonda
judge then makes the aggravatmg versus mmgatmg factors and may render a penalty more

 severe than the jury recommendation, i.c., the Court could mpose,a_death penalty even thougn
the jury recommended a life sentence. |

_ In O_hto_, for a defendant to-proceed to the death penalty phase, a jury must ,ftnt! the
defendant guilty nf'the offense, beyond a reasonable.doubt and also ﬁnc_l_..t_ne:c\iefendan_t; guilty of -

~ the aggravating Ac:ireum‘stances. beyond a reasonable doubt. If thejnry ;tnakes.these findings . .
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beyond a reasonable doubt then the case proceeds to the penalty phase of the trial. At the penalty
phase the jury and the Court hears ev1dence in xmtlgatron in favor ofthe defendam The jury
.then proceeds to deliberate and must make a determinatien of whether the aggravating :
cir‘cumst‘_ances outsveigh the the mitigating circmnstarrces or vice versa. If the j@ ﬁnds'beyond

' a reasonable doubt the aggravating circumstances outweigh the mitigating circumstances it must
" make a sentence reeommendation of death. Ifthe jury ﬂnds the mitigat-irr_g outweighs‘ the:
aggrevating circumstances then the recomxmndation must be a life senterrce; If the sentence -
recommendation of death is made the ju‘c{lge must do an independentreview of the eggravatr'ng |
versus mitigating factoss. If the judge fmdsaggravating factors outweigh mitigating factors then
. the judge must impose the death penalty Ifthe judge: dlsagrees with the jury on the death
recommendation the Judge must i impose a life sentence. In Ohio, unlike F lorlda, the _]udge

carnot impoSe a death pena_lty if the jury has not so found. In Ohio, all facts must be determined
:beyond ,zt reascrlabie doubt by a jury. In Florida only the fmding of guilt is made by the jury, not

the aggravating versus mitigating circumstances.

The Ohio Supreme Court has addressed thls issue and has considered Hurst v. Flonda In
State V. Beltog, 149 Ohio St. 3d 165 2016-Oh10-1581 the Supreme Court upheld Ohio’s
‘statutory procedure for imposing the death penalty and found Ohio’s scheme meets the test set
forth in Hurst In addition, the Third' District Court ef Appeals- in State v. Mason, 2016-Chio-
- 8400, found Ohio’s death penalty statute to be constitutional based on Hurst arld Belton. |
' The defendant has failed to provide any evidence that the sen'tenc‘ing.recorrrmendation :

was conducted in a manner inconsistent with the Ohio death penalty statutes.
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Based upon the foregoing, the Court finds the Defendant’s motion for a new trial

_ pursuant to Crim. R. 33 is not well taken. It is therefore Ordered that defendant’s motion for a

new sentencing hearing be and hereby' is overruled.

T - Leonard F. Hofzapfel, Jjdge
- , By Assignment

7
/

The Clerk of this Court is hereby dirscted
to serve a copy of this Judgement Ordsr, and its
~ date of Enfry upon the Journal, upan alf counsel
of record and aif partigs not represented by
counsel, by personal service-or by U.S, Mail,
and to note service on the Docket.

~Judge




COURT OF COMMON PLEAS o
ROSS COUNTY, OMIO

STATE OF OHIO, S : GASE WO. Secret

Plaintiff, INDICTMENT ¥FOR{
R . Count One: Aggravatid Murder
[R.C. 2903.01 (B}]
Count Two: Agqgravated Surglary

LAWHENCE ALPRED LANDRIM [R.C. 2011.11 (A} {3)]

-y

Dufondant.
INDICTMENT
(Criminal Rule &, 7; Section 2941.060. O.R.C.)

In: the Common Pleas Court of Ross Councy; Ohio, of the 1945 tez;.!, snal
Third Part, in the yeor of our Loxd One Thm_'um& Nine Hundred aund Bighty-Pive..
The Jurors of the Grand Jury of the State of Ohio, within and for the '

btody of the Councy aforesaid, bn.tné duly impanelled and sworn and chargad to

. inguire of and .presen: all oftenses whatever committeqd within the 1-&:1;: n_f.

said County, on theiyx oachs, in the name and by the authority of the Scatre of

Ohio, do £ind and present:

COUNT ONE

That Lawronce Alfred Landrum on or about tha 19th day of Soptocbar, 1988,
at the County of Ross atoresaid, did Purposely cause the dearh of another
persoen, to-wit: Harold White, Sr., while committing or ﬁt.wmp:.tng to commit,
or while fle2ing immadiately aftos coemwitting or attempting o commit Aggravated
puzglasy in violation of Section 2903.01 (B} of the Ohic Revised Coda and

4gainsc the peace and dignity of the State of Ohio. : i
Specification One to the First Count:

The Grand Jurers fugther find and specify that thu oftansn was conmitrad
for the purpose of escaping detection, apprehension, trial, or punishment tor
anodher offense carmistted by Lawrence Alfred Landyum, 'as provided ?'.n Section
2."129'. 04 ta) {3) aud Seccdon 2941.14 of the éhio Revized Code and against the

peaca and dignicy of the Stuce of Ohis.

RICHARD G. WARD
EROSECUTING ATYYORKIY
AOBS SOUNTY. OO
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Specification Two to the First Count:

The Grand -Jurors further €ind and specify thn the offonse was committed
by lawrence Alfred Landrum, vm'.le; the sald Lquunce- alfred Landrun was camaiteing,
attemptang ta cowmir, ox ,fln;aing ‘imedia;ely';fzux comuiceing or artempting to
commit Aggravated 'Burgl§l'y and the said Lawrence _Alfred Landrum was the princif
pal offendsr in the caxzissian of the Aggravated ﬁurdez, a3 provided ia Section
2029.04 (A) {7 and Section 2941.14 of the Ohio Revised Code and agarnst the

puace and dignity of the State of Ohio,

comr 10

" That Lawreace .klt:ed Landrum, on or about the 19th day of Suptember, 1985,

at the County of Ross aforesaid dld by farce, steslth or decoptiosn, btraspase in
an oceupied seructurs, or in 2 aeparataly secured or separat:ly.on:upied por~

tion thareof, with pu.tpc.-;.a‘ ™w t.éwmlir. therein a thaﬂt'oflcnsc,'or a falany, Snd .

t or temporary habitutiun of Harold

the occupind srructure was the p
White, Sr., in which, at the time, Haxcld White, Sr., whs presant or likely to

be prescnt, in violation of Section 2911.11 of the Chio Revisoed Code and

’

" . © against the peace and dignity of the Stace of Chio.

LS et

AXCHARD G. WARD
Propecuting Attozrnuy
ROsE County, Onio

A -TRUE BILL

.
’ -
- Kawta L Mtosc K- :
FOREMRN- OF THE GRRND JURY .
Rogs Lounty, Ohio

RICHARD G WAROD
PROBECUTING ATTOANLY
WOBA COUNTY. OWIO
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.. 2929.04 of the Revised Code. If the panel of judges

or the trial judge does not determine that the specifi-

. cation of the aggravating circumstance of a prior

conviction listed in division (A)(5) of section 2929.04
of the Revised Code is proven beyond a reasonable
doubt and the defendant at trial was not convicted
of any other specification of an aggravating circum-
stance listed in division (A) of section 2929.04 of the
Revised Code, the panel of judges or the trial judge
shall terminate the sentencing hearing and impose a
sentence of life imprisonment with parole eligibility
after serving twenty years of imprisonment on the
offender. i
HISTORY: 139 v S 1. Eff 10-19-81.

Cross-References to Related Sections

Aggravated murder, RC § 2903.01.
Reasonable doubt defined, RC § 2901.05.

Forms )
Sentencing hearing. 4 OJI § 503.01

Specifications of aggravating éircumstances. 4 OJI § 413.45

Law Review
Capital punishment in Ohio: aggravating circumstances.
_ Note. 31 ClevStLRev 495 (1983).

Capital punishment, psychiatric experts and predictions of
dangerousness. William Green. 13 CapitalULRev 533
(1984).

Fact or fiction: mitigating the death penalty in Ohio. Note.

" 32ClevStLRev 263 (1983). ]

S.B. 1: Ohio enacts death penalty statute. Note. 7 UDay-

* LRev 531 (1982). )

[§ 2929.02.3] § 2929.023 [Defendant

may raise matter of age.] -

A person charged with aggravated murder and
one or more specifications of an aggravating circum-
stance may, at trial, raise the matter of his age at the
time of the alleged commission of the offense and
may present evidence at trial that he was not eight-
een years of age or older at the time of the alleged
commission of the offense. The burdens of raising
thematter of age, and of going forward with the evi-
dence relating to the matter of age, are upon the
defendant. After a defendant has raised the matter
of age at trial, the prosecution shall have the burden
of proving, by proof beyond a reasonable doubt,
that'the defendant was eighteen years of age or older
at the time of the alleged commission of the offense.

HISTORY: 139 vS 1. Eff 10-19-81,

Cross-References to Related Sections

Aggravated murder, RC § 2903.01.
Reasonable doubt, RC § 2301.05.

Law Review

Eddings v. Oklahoma [50 USLW 4161 (1982)]: no blanket
exemption under the eighth amendment for juveniles
on death row. Note. 11 CapitalLRev 785 (1982).

“Unusual” punishment: the domestic effects of interna-
tional norms restricting the application of the death
penalty. Joan F. Hartman. 52 CinLRev 655 (1983).

CASE NOTES AND OAG )

1. (1985) The word “age” as used in RC §§ 2929.02(A),
2929.02.3, 2929.03 and 2929.04 refers to a defendant’s -
chronological age: State v. Rogers, 17 0S3d 174, 17 OBR
414, 478 NE2d 984. Lo ‘

[§ 2929.02.4]1 § 2929.024 fmvess.
gation services and expetts for indigent.]

If the court determines that the defendant is indi-
gent and that investigation services, experts, or other
services are reasonably necessary for the proper rep-
resentation of a defendant charged with aggravated
murder at trial or at the séntencing hearing, the
court shall authorize the defendant’s counsel to
obtain the necessary services for the defendant, and
shall order that payment of the fees and expenses for
the necessary services be made in the same manner
that payment for appointed counsel is made pursu-
ant to Chapter 120. of the Revised Code. If the court
determines that the necessary services had to be
obtained prior to court authorization for payment of
the fees and expenses for the necessary services, the
court may, after the services have been obtained,
authorize the defendant’s counsel to obtain the nec-
essary services and order that paymerit of the fees
and expenses for the necessary services be made as
provided in this section.

HISTORY: 139 vS 1, Eff 10-19-81.

Cross-References to Related Sections
Aggravated murder, RC § 2903.01.

CASE NOTES AND OAG

1. (1984) Revised Code § 2929.02.4 requires the court to
provide an indigent defendant with expert assistance when-
ever, in the sound discretion of the court, the services are
reasonably necessary for the proper representation of a
defendant charged with aggravated murder. The factors to
consider are (1) the value of the expert assistance to the
defendant’s proper representation at either the guilt or sen-
tencing phase of an aggravated murder trial; and (2) the
availability of alternative devices that would. fulfill the
same functions as the expert assistance sought: State v.
Jenkins, 15 0S3d 164, 15 OBR 311, 473 NE2d 264.

[y

§ 2929.03 Imposing sentence for a capital
offense.

(A) If the indictment or count in the indictment
charging aggravated murder does not contain one or
more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the
Revised Code, then, following a verdict of guilty of
the charge of aggravated murder, the trial court
shall impose a sentence of life imprisonment with
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.345 PENALTIES AND SENTENCING : § 2929.03

parole eligibility after serving twenty years of
imprisorinent on the offender.

(B) I the indictment or count in the indictment
charging aggravated murder contains one or more
specifications of aggravating circumstances listed in
division (A) of section 2929.04 of the Revised Code,
the verdict shall separately state whether the
accused is found guilty or not gmlty of the principal
charge and, if guilty of the’principal charge,
whether the offender was eighteen years of age or
older at the time of the commission of the offense, if
the matter of age was raised by the offender pursu-
ant to section 2929.023 [2929.02. 3] -of the Revised
Code, and whether the offender is gmlty or not
guilty of each spe01flcat10n The jury shall be
instructed on its duties in this regard, which shall
include an instruction that a specification shall be
proved beyond a reasonable doubt in order to sup-
port a guilty verdict on the specification, but such
instruction shall not mention the penalty which may
be the.consequence of a guilty or not gullty verdict
on any charge or specification.

(C)(1) If the indictment or count in the indict-
ment charging aggravated murder contains one or
more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the
Revised Code, then, following a verdict of guilty of
the charge but not guilty of each of the specifica-
tions, and regardless of whether the offender raised
the matter of age pursuant to section 2929.023
[2929.02.3] of the Revised Code, the trial court shall
imposé a sentence of life imprisonment with parole
eligibility after serving twenty years of imprison-
ment on the offender.

(2) If the indictment or count in the 1ndlctment
contains one or more spe01flcatlons of aggravating
circumstances listed in division (A) of section
2929.04 of the Revised Code, and if the offender is
found guilty of both the charge and one or more of
the specifications, the penalty to be imposed on the
offender shall be death, life imprisonment with
parole eligibility after serving twenty full years of
imprisonment, or life imprisonment with parole eli-
gibility after serving thirty full years of imprison-
ment, shall be determined pursuant to divisions (D)
and (E) of this section, and shall be determined by
one of the following:

(a) By the panel of three judges that tried the
offender upon his waiver of the right to trial by jury;

~-(b) By the trial jury and the trial judge, if the

offender was tried by jury.

(D)(1) Death may not be imposed as a penalty for
aggravated murder if the offender raised the matter
of age at trial pursuant to section 2929.023
[2929.02.3] of the Revised Code and was not found
at trial to have been elghteen years of age or older at
the time of the commission of the offense. When
death may be imposed as a penalty for aggravated

—*‘\.—————\»"—_‘____

_murder, the court shall proceed under this division.
When death may be imposed as a penalty, the court,’
upon the request of the defendant, _shall require-a.
pre-sentence mvestlgatlon to be made and,.upon the . .

“request of the defendant, shall require a mental

examination to be made, and shall require reports of
the investigation and of any mental examination
submitted to the court, pursuant to section 2947.06
of the Revised Code. No statement made or informa-
tion provided by a defendant in a mental examina-
tion or proceeding conducted pursuant to this
division shall be disclosed to any person, except as
provided in this division, or be used in evidence
against the defendant on the issue of guilt in any
retrial. A pre-sentence 1nvest1gat10n or mental
examination shall not be made except upon reguest

“of the defendant. Copies of any reports prepared

“tnder this division shall be funished to the court, to

the trial jury if the offender was tried by a jui'y, to
the prosecutor, and to the offender or his counsel for
use under this division. The court, and the trial jury
if the offender was tried by a jury, shall consider any
report prepared pursuant to this division and fur-
nished to it and any evidence raised at trial that is
relevant to the aggravating circumstances’ the
offender was found guilty of committing or to any
factors in mitigation of the imposition of the sen-
tence of dedth, shall hear téestimony and other evi-
dence that is relevant .to the nature and
circumstances of the aggravatmg circurnstances the-
offender was found gullty of committing, the miti-
gating factors set forth in division (B) of section
2929.04 of the Revised Code, and any other factors
in mitigation of the imposition- of the senterice:of
death, arid shall hear the statement, if any, of the
offender and the arguments, if any, of counsel for

" the defense and prosecution, that ate relevant to the

penalty that should be imposed on the offender. The -
defendant shall be given great latitude in the presen-
tation of evidence of the mitigating factors set forth -
in division (B) of section 2929.04 of the Revised Code
and of any other factors in mitigation of the imposi-
tion of the sentence of death. If the offender chooses
to make a statement, he is subject to cross-examina-
tion only if he consents to make the statement under
oath or affirmation.

The defendant shall have the burden of going for-
ward with the evidence of any factors in mitigation
of the imposition of the sentence of death. The prose-
cution shall have the burden of proving, by proof
beyond a reasonable doubt, that the aggravating cir-
cumstances the defendant was found guilty of com-
mitting are sufficient to outweigh the factors in
mitigation of the imposition of the sentence of death.

(2) Upon consideration of the relevant evidence
raised at trial, the testimony, other evidence, state-
ment of the offender, arguments of counsel, and, if
applicable, the reports submitted pursuant to divi-
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sion (D)(1) of this section, the trial jury, if the
offender-was tried by a jury, shall determine
whether the aggravating circumstances the offender
was found guilty of committing are sufficient to out-
weigh the mitigating factors present in the case. If
the trial jury unanimously finds, by proof beyond a
reasonable doubt, that the aggravating circum-
stances the offender was found guilty of committing
outweigh the mitigating factors, the trial jury shall
recommend to the court that the sentence of death
be unposed on the offender. Absent such a finding,
tenced to life imprisonment with parole eligibility
after serving twenty full years of imprisonment or to
life imprisonment with pargle eligibility after serv-
ing thirty full years of imprisonment.

If the trial jury recommends that the offender be
sentenced to life imprisonment with parole eligibil-
ity after serving twenty full years of imprisonment or
to life imprisonment with parole eligibility after
serving thirty full years of imprisonment, the court
shall impose the sentence recornmended by the jury
_ upon the offender. If the trial jury recommends that
the sentence of death be imposed upon the offender,
the court shall proceed to impose sentence pursuant
to division (D)(3) of this section.

(3) Upon consideration of the relevant evidence
raised at trial, the testimony, other evidence, state-
ment of the offender, arguments of counsel, and, if
applicable, the reports submitted to the court pursu-
ant to division (D)(1) of this section, if, after receiv-
ing pursuant to division (D){(2) of this section the
trial jury’s recommendation that the sentence of
death be imposed, the court finds, by proof beyond a
reasonable doubt, or if the panel of three judges
unanimously finds, that the aggravating circum-
stances the offender was found guilty of committing
outweigh the mitigating factors, it shall impose sen-

tence of death on the offender. Absent such a finding

by the court or panel, the court or the panel shall
impose one of the following sentences on the
offender:

(a) Life 1mpr1sonment with parole ehg1b1hty after-

serving twenty full years of imprisonmeént;

(b) Life imprisonment with parole eligibility
after serving thirty full years of imprisonment.

(E) If the offender raised the matter of age at trial
pursuant to section” 2929.023 [2929.02.3] of ‘the
Revised Code, was convicted of aggravated murder

and one or more specifications of an aggravating cir-
cumstance listed in division (A) of section 2929.04 of
the Revised Code, and was not found at trial to have
been eighteen years of age or older at the time of the
commission of the offense, the court or the panel of
three judges shall not impose a sentence of death on
the offender. Instead, the court or panel shall
impose one of the following sentences on the
offender:
(1) Life imprisonment with parole eligibility after

serving twenty full years of imprisonment;

(2) Life imprisonment with parole eligibility after
serving thirty full years of imprisonment.

(F) The court or the panel of three judges, when it
imposes sentence of death, shall state in a separate
opinion its specific findings as to the existence of any
of the mitigating factors set forth in division (B) of
section 2929.04 of the Revised Code, the existence of

any other mitigating factors, the aggravating cir-
4cumstances the offender was found guilty of com-

circumstances the offender was found guilty of com-
mitting were sufficient to outweigh the mitigating
factors. The court or panel, when it imposes life
imprisonment under division (D) of this section,
shall state in a separate opinion its specific findings
of which of the mitigating factors set forth in divi-
sion (B) of section 2929.04 of the Revised Code it
found to exist, what other mitigating factors it found
to exist, what aggravating circumstances the
offender was found guilty of committing,-and why it
could not find that these aggravating circumstances
were sufficient to outweigh the mitigating factors.

The court or panel shall file the opinion required to
be prepared by this division with the clerk of the
appropriate court of appeals and with the clerk of
the supreme court within fifteen days after the court
or panel imposes sentence. The judgment in a case in
which a sentencing hearing is held pursuant to this
section is not final until the opinion is filed.

(G) Whenever the court or a panel of three judges
imposes sentence of death, the clerk of the court in
which the judgment is rendered shall deliver the
entire record in the case to the appellate court.

HISTORY: 134 vH 511 (Eff 1-1-74); 139 v S 1. Eff 10-19-81.

Committee Comment to H 511

This section specifies the procedure to be followed in
determining whether the sentence for aggravated murder is
to be life imprisonment or death.

The death penalty is precluded unless the indictment con-
tains a specification of one or more of the aggravating cir-
cumstances listed in section 2929.04. In the absence of
such specifications, life imprisonment must be imposed. I
the indictment specifies an aggravating circumstance, it
must be proved beyond a reasonable doubt, and the jury
must return separate verdicts on the charge and specifica-
tion. If the verdict is guilty of the charge but'not guilty of the
specification, the penalty is life imprisonment.

If the verdict is guilty of both the charge and the specifica-
tion, the jury is discharged and the trial begins a second
phase designed to determine the presence or absence of
one or more mitigating circumstances. If one of the three mit-
igating factors listed in section 2929.04 is established by a
preponderance of the evidence, the penalty is life imprison-
ment. If none of such factors is established, the penalty is
death. The procedure is essentially the same in the first
phase of an aggravated murder trial whether the case is
tried by a jury or by a three-judge panel on a waiver of a jury.
The burden of proof still rests on the state, the same rules of
evidence apply, the specification must be proved beyond a
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