
IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NOS. WR-35,938-01 and WR-35,938-03

EX PARTE ROBERTO MORENO RAMOS , Applicant1

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

AND MOTION FOR STAY OF EXECUTION 

IN CAUSE NO. CR-1430-92-B IN THE 93  JUDICIAL DISTRICT COURTRD

HIDALGO COUNTY

Per curiam .  ALCALA, J., filed a dissenting opinion.

O R D E R

We have before us a subsequent application for a writ of habeas corpus filed

pursuant to the provisions of Texas Code of Criminal Procedure Article 11.071 § 5 and a

  Applicant’s indictment was amended to strike the “o” from some instances of1

“Roberto.”  Thus, the direct appeal issued under the name of “Robert Moreno Ramos.” 
However, applicant’s writs have issued under the name “Roberto,” and several documents,
including those from applicant, use the name “Roberto.”  We will continue to use “Roberto” for
consistency. 
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motion to stay applicant’s execution.2

In March 1993, a jury found applicant guilty of the February 1992 capital murder

of his wife and two youngest children.  The jury answered the special issues submitted

pursuant to Article 37.071, and the trial court, accordingly, set applicant’s punishment at

death.  This Court affirmed applicant’s conviction and sentence on direct appeal.  Ramos

v. State, 934 S.W.2d 358 (Tex. Crim. App. 1996).

In his initial application for a writ of habeas corpus, applicant raised eight claims

asserting error in applicant’s jury selection and the court’s charge.  This Court denied

relief on those claims.  Ex parte Ramos, 977 S.W.2d 616 (Tex. Crim. App. 1998).

Applicant filed a subsequent writ application (our -02) in the trial court on March

23, 2005.  In that application, applicant raised a single claim in which he asserted that the

State had violated its obligations under Article 36 of the Vienna Convention on Consular

Relations, and that violation was prejudicial.  This Court consolidated applicant’s case

with five others raising the same claim, determined that the claim did not meet the

requirements of Article 11.071 § 5, and dismissed the six applications in a single order. 

Ex parte Cardenas, Fierro, Gomez, Leal, Ramos, and Rocha, Nos. WR-48,728-02, WR-

17,425-05, WR-52,166-02, WR-41,743-02, WR-35,938-02, WR-52,515-03 (Tex. Crim.

App. Mar. 7, 2007)(not designated for publication).

  Unless otherwise indicated, all future references to Articles are to the Texas Code of2

Criminal Procedure.
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On November 7, 2018, applicant filed in the trial court the instant writ application. 

In this application, he raises a single claim asserting that he was denied the effective

representation of trial counsel at the penalty phase of his trial in violation of the Sixth

Amendment. 

Applicant has failed to meet the requirements of Article 11.071 § 5.  Accordingly,

we dismiss this application as an abuse of the writ without reviewing the merits of the

claim raised.  Art. 11.071 § 5(c).  

Asserting the same argument, applicant also urges this Court to reconsider his

initial writ application on our own motion.  However, this claim was not raised in his

initial writ application.  Therefore, there is nothing to “reconsider,” and we decline

applicant’s suggestion.  Applicant’s motion to stay his execution is denied.

IT IS SO ORDERED THIS THE 12  DAY OF NOVEMBER, 2018.th

Do not publish 
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IN THE 93
rd

 DISTRICT COURT 

HIDALGO COUNTY, TEXAS 

 

AND 

 

IN THE TEXAS COURT OF CRIMINAL APPEALS 

       

EX PARTE     § 

      § 

      § CAUSE NO.  CR-1430-92-B (Hidalgo) 

      § WR-35,938-____ (CCA) 

ROBERTO MORENO RAMOS  § 

 

______________________________ 

APPLICATION FOR A WRIT OF HABEAS CORPUS 

 Roberto Moreno Ramos, a bipolar, brain-injured, Mexican national on Texas’ death row, 

petitions this Court for a writ of habeas corpus. 

I. SUMMARY 

 

 The decision to take Mr. Moreno Ramos’ life was made and has since been repeatedly 

accepted without any of the decision-makers ever engaging in the “constitutionally 

indispensable”
1 

process of considering powerfully mitigating evidence of his cognitive 

impairment, brain dysfunction, debilitating symptoms of severe life-long mental illness and 

childhood characterized by shocking brutality and desperate poverty. 

 Mr. Moreno Ramos was sentenced to die in a one day penalty phase during which the 

state presented three witnesses and the defense presented none.  At penalty phase, trial counsel 

made no opening statement, cross-examined only one of the state’s witnesses, offered no 

evidence and made an almost incomprehensible five page closing argument in which he failed to 

                                                 
1
  “[I]n capital cases the fundamental respect for humanity underlying the eighth Amendment 

requires consideration of the character and record of the individual offender and the 

circumstances of the particular offense as a constitutionally indispensable part of the process of 

inflicting the penalty of death”  Woodson v. North Carolina, 428 U.S. 280 (1976). 
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offer even one reason to oppose a death sentence, never even mentioned Mr. Moreno Ramos and 

failed to ask the jury to spare his life.  Penalty Phase Tr. Vol. 84, pp. 76-80, March 19, 1993.  

 The jury burdened with deciding whether Mr. Moreno Ramos should live or die knew 

absolutely nothing about the life they were asked to take, imposing a death verdict under 

conditions that pose an intolerable risk that “the death penalty will be imposed in spite of factors 

which may call for a less severe penalty.”  Lockett v. Ohio, 438 U.S. 586 at 604-605 (1978). 

 His trial counsel had conducted no life history investigation whatsoever.  Trial counsel 

conducted virtually no investigation of culpability, and absolutely no investigation of future 

dangerousness or mitigation.  The only “investigation assistance” was provided by the attorney’s 

assistant a week before trial.  No life history investigation was conducted.  There was virtually 

no pretrial litigation, with only five appearances before the first day of the trial, but Mr. Moreno 

Ramos’s counsel never even filed a motion to continue the trial. 

As a Mexican national, Mr. Moreno Ramos should have had the benefits of his own 

country’s resources as a safety net when Texas failed to meet its Sixth Amendment obligations.  

But, Mexican officials were never notified of Mr. Moreno Ramos’ detention.  Consular officials 

learned of the case through news reports in the final days of jury selection and just before trial 

began, much too late to intervene in any meaningful way.  Had the Mexican government been 

timely notified of the charges against their national, officials would have acted to prevent trial 

counsel’s ineffectiveness by providing resources and assistance. 

Instead, Mr. Moreno Ramos received no penalty phase defense whatsoever. 

During state post-conviction proceedings, which should have been his next best chance to 

have his story investigated and presented, Mr. Moreno Ramos was again provided no assistance 

of counsel.  Counsel appointed by the Court of Criminal Appeals over Mr. Moreno Ramos’s 
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objections was completely inexperienced in capital cases and new to post-conviction litigation.  

He did not even seek funds for investigative or expert assistance, conducted no investigation of 

either phase, failed to developed even one cognizable post-conviction claim, missed the filing 

deadline and finally submitted a twelve page petition containing seven record-based claims, five 

of which had already been denied on direct appeal. 

 Unfortunately, this complete abdication by trial counsel was not raised in the first 

Application for state post-conviction relief, nor his initial federal habeas petition.  Indeed, Mr. 

Moreno Ramos was constructively unrepresented in the initial state and federal habeas 

proceedings that set the stage for everything that has happened since.   

 The initial state and federal habeas petitions – both filed by the same lawyer whose 

appointment Mr. Moreno Ramos had opposed
2
 – contained not one single properly framed legal 

challenge between them so that the Courts declined to even address a single issue raised. 

 The CCA found that no post-conviction claims had been raised, held that the claims 

raised “will not be addressed” and quickly disposed of the Application in a paragraph.  Ex Parte 

Ramos, 977 S.W.2d 616 at 616-17 (Tex. Crim. App. 1998).   

Mr. Moreno Ramos’ first opportunity to alert a federal court to his unconstitutional 

confinement and death sentence was also squandered when the same lawyer who had failed to 

represent him in state post-conviction proceedings was appointed by the federal district court and 

filed exactly the same eight record-based claims that he had filed in state court. 

The notion of holding Mr. Moreno Ramos responsible for the failures of appointed 

counsel is even more horrifying given that Mr. Moreno Ramos and his direct appeal counsel had 

both vehemently opposed the appointment of Mr. Welch, alerted the CCA to his lack of 

                                                 
2
  Exhibit 14, Affidavit of David Schulman, May 30, 2013. 



 9 

experience, and petitioned to have him removed.  Exhibit 14, Affidavit of David Shulman. 

Unfortunately, Mr. Moreno Ramos’ initial federal habeas proceedings provided not even 

a speed bump in “the blind infliction of the death penalty” through “[a] process that accord[ed] 

no significance to relevant facets of the character and record of the individual offender” and 

“exclude[d] from consideration . . . the possibility of compassionate or mitigating factors 

stemming from the diverse frailities of humankind.”  Woodson v. North Carolina, 428 U.S. 280 

at 304 (1976). 

Subsequent investigation has revealed a compelling and undeniably mitigating life 

history of the sort the U.S. Supreme Court has repeatedly found to have been sufficient to 

establish prejudice under prevailing constitutional norms.  By simply following the routine 

standard of care common to capital defenders at the time, a later defense team discovered 

extensive and compelling life history evidence that completely changes the picture of Mr. 

Moreno Ramos and places the crimes of which is has been convicted, as well as the evidence of 

“future dangerousness” in an entirely new context. 

  Had trial or post-conviction counsel conducted a life history investigation, they would 

have discovered the heart-breaking story of a child born in rural Mexico and raised into a life of 

crippling poverty, nutritional deprivation, brutal violence, and a multi-generational history of 

mental illness.  The physical violence young Roberto endured at the hands of his father was 

unspeakable both in frequency – occurring several times per week – and in kind, including:  

Roberto’s father regularly whipped him with a chain used on car engines, he would burn his 

hands on a hot stovetop, dunk his head in a pail used to wash dishes until Roberto believed he 

would drown, force him to kneel on sand or small stones for long periods with arms outstretched 

while holding bricks, and hang him upside-down from his ankles, sometimes so long that 



 10 

Roberto would defecate himself while hanging.  Exhibit 1, Affidavit of Nancy Pemberton. 

  Food was scarce to the point of near-starvation.  See id. at p. 10-11.  Shelter often 

consisted of little more than a shack without running water or electricity.  See id. at p. 10.  

Medical care was virtually non-existent except for two emergency instances in 15 years, 

including one where Roberto had swallowed a small arrow, which got stuck in his throat and 

severed his tonsils.  See id. 

 Early childhood left Roberto ill equipped to grow and mature.  He struggled in 

elementary school, was called “blockhead” or “stupid” by teachers and classmates alike, and 

eventually dropped out of school after the ninth grade.  See id. at p. 12.   

 Mental illness is also rampant in Roberto’s family.  His brother Enrique is schizophrenic, 

his sister Andrea, who is now deceased, struggled with addiction, and his father, though never 

formally diagnosed, shows clear signs of paranoia and mania.  See id. at p. 12.   

 Not surprisingly, Roberto, too, suffered with severe mental illness that went largely 

undiagnosed despite readily observable symptoms.  Family members remember his 

hallucinations, grandiose delusions, abnormal speech patterns, bizarre behaviors, and severe 

mood swings.  See id. at p. 12-17.  This constellation of symptoms is the result of Mr. Moreno 

Ramos’ co-morbid mental disease and cognitive impairments.  Roberto has low-average 

intelligence.  See id.  He also suffers from a severe brain dysfunction, possibly of a genetic 

origin, which impairs his executive functions, such as impulse control, judgment and decision-

making.  See id. at p. 17.  On top of these cognitive impairments, Roberto has suffered from 

Bipolar Mood Disorder for most of his life, including the time period during which the offense 

occurred and throughout the time of his trial and conviction.  See id. at p. 18.   

 None of these facts were ever discovered by trial counsel.  None were ever presented to 
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the jury that sentence Mr. Moreno Ramos to die.  None were discovered or developed by counsel 

in Mr. Moreno Ramos’ initial state and federal post-conviction proceedings.  And – most 

critically for the current proceedings and this motion – no court has yet provided any merits 

review of the serious constitutional issues raised by these facts. 

 By the time Mr. Moreno Ramos met a mitigation specialist for the very first time, 

virtually all of his substantive constitutional rights had been waived, defaulted or trampled by 

counsel he had no hand in choosing. 

Despite years of litigation up and down state and federal courts, from the moment of Mr. 

Moreno Ramos’ arrest to today, no fact-finder or decision-maker entrusted with Mr. Moreno 

Ramos’s life has ever been provided with evidence of Mr. Moreno Ramos’s “diverse human 

frailities” to assist them in dispensing the most severe punishment under law.  

The state has never argued that the performance of trial counsel was adequate or that the 

compelling evidence later developed would not have been persuasive to fact finders.  Rather, the 

State of Texas has fought tooth and nail to prevent any court from hearing or considering the 

evidence and has for seventeen years been successful in raising procedural bars to ensure that the 

merits of the various claims raised regarding why and how Mr. Moreno Ramos’ jury was denied 

any information regarding the “diverse human frailities” of the life they were asked to take 

evaded review.  The failures of Mr. Moreno Ramos’s state post-conviction and federal habeas 

counsel obstructed efforts to address the failures of his trial counsel.   

Until now. 

In the time since Mr. Moreno Ramos was last before this court, there have been changes 

in the law that create new procedural avenues to finally obtain substantive review.  

Now unfettered by the truly indefensible procedural defenses that have blocked 
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substantive litigation in this case for almost two decades, this Court is now free to do what courts 

do and must facilitate the factual development of the prima facia case outlined in the evidence 

proffered below to give real and meaningful consideration to the question of whether the 

investigation, development and presentation of evidence developed in post-conviction and never 

before presented would have made a difference in either or both phases of Mr. Moreno Ramos’ 

capital trial. 

 The various procedural obstacles to consideration of Mr. Moreno Ramos’ claims are 

designed for the purpose of insuring that parties raise their claims in a timely fashion, that 

litigants do not waste court resources through piecemeal litigation doling out their complaints 

one at a time, that defendants are motivated to give state courts the first “bite at the apple.”    

They are not meant to collide in such a fashion that a death row prisoner is given not one single 

forum for presentation and consideration of substantive and troubling questions regarding the 

constitutionality of is sentence. 

 Mr. Moreno Ramos has not abused the process by “laying behind the log”, filing 

“piecemeal” litigation or bombarding the courts with “frivolous claims.”  His is not the sort of 

plea meant to be filtered out by procedural bars.  To suggest that a brain-damaged, mentally ill, 

undocumented Mexican national laborer unfamiliar with the American justice system
3
 and 

denied the assistance of his government made choices regarding what evidence to develop and 

present at trial or what claims to raise in state and federal post-conviction proceedings – to imply 

that he parsed Byzantine procedural rules that leave scholars and justices baffled to devise a wily 

scheme for defeating the ends of judicial economy, and spent twenty years deviously 

orchestrating this plan from his cell on Texas’ death row – is to simply abandon any pretense of a 

                                                 
3
  Exhibit E, Declaration of Arturo A. Dager Gomez. 
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fair and equitable death penalty and “retreat the field”.  Callins v. Collins, at 1156 (Blackmun, J., 

dissenting). 

 However, the State of Texas has a strong interest in not allowing this freakishly 

improbable injustice to go on any longer.  The question today is not even whether the mitigating 

circumstances of Mr. Moreno Ramos’ life should prohibit his execution, but whether at least 

someone along the way should have the evidence in support of those circumstances squarely in 

front of them to consider without procedural obstacles blocking their view.  Mr. Moreno Ramos 

is not asking for his second or third bite at the apple; he’s still waiting for his first.  As set out 

below, undersigned has good reason to believe that this Court will give him that opportunity.  

 Because the State has convinced the federal courts not to grant Stay and Abey, Mr. 

Moreno Ramos will get no federal review of this travesty of justice.   

II. STATEMENT OF FACTS 

 

Roberto Moreno Ramos was born May 23, 1954 in Aguascalientes, Ags., Mexico the 

second of ten children.  His childhood home in a high crime neighborhood of Tijuana was an 

unfinished shack, with no running water or electricity that could not be secured so that lights 

were kept on all night to discourage intruders. 

The family was hungry.   

Roberto’s father, Pedro, worked in construction and often was absent for months at a 

time, sending money to the family only sporadically.  In Pedro’s absence, Carmen Moreno, 

Roberto’s mother had little means of providing food for her ten children.  They were forced to 

sell household goods to survive.  There was no medical care except in extreme emergencies.  As 

soon as they were able, the children contributed to the family’s economic survival, including odd 

jobs that exposed them to numerous chemical toxins. 
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Pedro was an extremely violent man who brutalized his wife and his children frequently 

over the span of many years.  Pedro himself had been victimized in a cycle of domestic violence 

that damaged the lives of at least four generations of the family.  Roberto’s paternal grandmother 

abused her children and her grandchildren by insulting them, hitting them, throwing objects at 

them and inflicting bizarre, sadistic, forms of excessive punishment.  Her children, in turn, 

terrorized each other and, later, their own children. 

Pedro reenacted this treatment with his own children, beating them with various tools, 

burning them, dunking them in water, putting them in stress positions and hanging them by their 

ankles.  For Roberto the abuse began at the age of four years old. 

Roberto’s mother was in no position to protect her children from either the violence of 

their father, or the extreme poverty in which they lived.  She too was a victim of Pedro’s anger 

and violence, and her children often heard their father beat and abuse their mother.  Pedro had 

frequent extramarital affairs, making little to no attempt to hide them from his wife.  

When Pedro was home he exerted control over his family by isolating them from the 

neighbors and their community.  This isolation only facilitated the abuse as there was no one to 

witness the abuse suffered.   

Life didn’t improve when Pedro was gone.  Not only did the family often go hungry, but 

they were totally unprotected from the dangers of being assaulted or robbed.   

Roberto grew up with a relentless sense of fear and vulnerability and lack of security, for 

years living in an incomplete house with the constant threat of intruders, so impoverished that 

getting basic nutrition became a daily struggle for survival and with the ever present threat of 

violence at the hands of Pedro, moving from one high crime urban neighborhood to another. 

These stressors were made all the more difficult by Roberto’s underlying brain 
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dysfunction, low IQ and severe mental illness.   

Roberto is of low-average intelligence and also suffers from a severe brain dysfunction, 

possibly of a genetic origin.  The portion of Roberto’s brain that is devoted to higher functions, 

such as impulse control, does not work properly.   

Roberto struggled in elementary school.   He was known as “blockhead,” or stupid, by 

both teachers and classmates.  The family immigrated to the United States in 1970 when Roberto 

was 16.  Roberto started ninth grade and was placed in English as a Second Language classes, 

art, and physical education.  He was not placed in any academic subjects, was never tested, and 

dropped out of school at the end of ninth grade to work in the construction with his father.  

Roberto has also suffered from Bipolar Disorder for most of his life, including the time 

period during which the crime occurred and throughout the time of his trial and conviction.   

Both Roberto and his brother Enrique demonstrated emotional problems, odd thinking, 

and aggressiveness even during their early childhood.  Roberto demonstrated severe problems in 

socialization and mood regulation likely related to persistent and severe childhood trauma.  

Roberto also demonstrated eccentric thinking and grandiose ideation.  Throughout Roberto’s 

childhood and early adolescence his other siblings would make fun of him “because of the odd 

and silly things he would say.”  

When he was 17 years old, Roberto moved in with a 22 year old woman he met in a 

restaurant.  The next year, they married.   

There is a long history of mental illness in the Ramos family.  Roberto’s father displayed 

signs of paranoia and mania.  Roberto’s brother Enrique is schizophrenic.  Roberto’s sister 

Andrea, who is now deceased, had problems with drug use.   

The delusions that increased in frequency and intensity through his life were noticed by 



 16 

Roberto’s family beginning when he was a young adult.  Roberto thought he had “special 

powers.”  Roberto suffered from mood swings and his behavior was at times unpredictable.  

Roberto was ambitious and hard-working but struggled in every area of life, moving 

around repeatedly, from Los Angeles to Chicago back to Los Angeles, starting businesses and 

projects and jobs always with high hopes and big plans.  But he could never quite establish 

himself and at every point the people around him noticed irrational beliefs and odd behaviors.   

In the late 1980s Roberto and Leticia moved to Puerto Progreso, Texas, where he 

struggled to find regular employment.  Like his father, Roberto had extramarital affairs during 

his relationship with Leticia.   

Robert occasionally visited his family in California without his wife or children, making 

grandiose statements about how well he was doing financially, but then hanging around the 

Home Depot to obtain work as a day laborer.  During those visits in the year before the crime of 

which he has been convicted, Roberto’s family noticed that he suffered from greater emotional 

lability and mood swings.  He exhibited strange behaviors and abnormal speech patterns, talking 

about the devil and witchcraft.   

The psychiatric disorders from which Mr. Moreno Ramos suffered during and around the 

time of the deaths of his wife and children have been treatable by mental health professionals for 

many years, beginning long before the time that Mr. Moreno Ramos’ wife and two children died, 

and continuing until the present. 

The jurors burdened with the decision of whether to take Mr. Moreno Ramos’s life heard 

none of this evidence. 

A. The Crime and Mr. Moreno Ramos’s Detention 

 

In mid-February 1992, 8 year old Abigail Ramos stopped attending school and church.   
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When representatives of the school and church went to check on her, the family home appeared 

to be vacant.  Later, a private investigator did the same thing arriving at the same impression.   

At this time, Mr. Moreno Ramos reportedly told some family members that his family 

had died in a car accident.  He claimed that they were then cremated.  Mr. Moreno Ramos asked 

for money from relatives in order to pay for funeral expenses.  The police investigated and found 

no evidence that a family of three had been killed in a car accident and cremated near the time 

and place described by Mr. Moreno Ramos.   

Eventually, the police entered the house for a “welfare check.”  They found that no one 

was home.  On March 30, 1992, Mr. Moreno Ramos arrested on an outstanding traffic warrant 

and brought to the police station to be questioned.    

He has never since left custody.  (S.F. 61: 234-36.)  For the next several days he was held 

in police custody and interrogated.  Mr. Moreno Ramos told the police that his wife and two 

children were in Jalisco, Mexico.  He explained that he needed to relocate the family because 

Leticia had been receiving welfare illegally.  Mr. Moreno Ramos also told the police that his 

family was living in Austin and San Antonio, Texas.   

His government was not notified and he was not provided with counsel.  See Avena and 

Other Mexican Nationals (Mex. v. U.S.), No. 128 (I.C.J. Mar. 31, 2004) [“Avena”].   

Mr. Moreno Ramos was not a sophisticated or wealthy defendant who "knew the 

system." He had no prior criminal convictions at the time of his arrest. He spent 

his entire childhood and adolescence in Mexico, migrating to the United States 

with his family when he was in his late teens. Moreno Ramos attended school in 

both Mexico and in the United States, but he did not obtain a high school 

diploma. He was indigent and could not afford to retain an attorney.  Moreover, 

Mr. Moreno Ramos had no family in Texas who could provide financial 

assistance for his case. There is no question that a defendant like Mr. Moreno 

Ramos would have benefited from the assistance a consulate could provide. 

 

Exhibit E, Affidavit of Arturo A. Dager Gomez. 
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On March 31, 1992, an investigator from the Hidalgo County Sheriff’s Office took Mr. 

Moreno Ramos, dressed in jail clothes, from the jail in Weslaco to an interview room at the 

Hidalgo County Sheriff’s Office in Edinburg and questioned him.  (S.F. 61:249-265; 61:276-

280.).   After additional interrogation, Mr. Moreno Ramos signed a consent form to search his 

house and car.   

The following day, April 1, 1992, Mr. Moreno Ramos was interrogated again at the 

Sheriff’s Office.  (S.F. 66: 785-808.)  Based on statements Mr. Moreno Ramos made during his 

interrogation, he was arrested on a theft charge on April 2, 1992 (S.F. 66: 829) and thus could 

not leave jail even after his traffic violations were resolved on April 3, 1992.   (S.F. 62: 401.) 

During the consent search on April 1, 1992, the police noted that that there was a pile of 

dirt in the back yard and some pieces of crushed concrete.  After conducting this brief search, the 

police sought and obtained a search warrant on April 5, 1992.  Forensic testing of the house 

revealed the presence of blood in a number of rooms.   

During the execution of the search warrant on April 6, 1992, the police noticed that there 

was blood in the bathroom and that the floor was freshly tiled.   

On April 7, 1992, Mr. Moreno Ramos was interrogated in both Spanish and English by 

police while in custody.  (S.F. 66: 864—67:887.)  After this interrogation, he signed a written 

statement to police and drew a map of the bathroom in his house, indicating the location of the 

bodies.  In this written statement, Mr. Moreno Ramos stated that he returned home around 4:00 

a.m. on “February 5th or 6th” and when he walked into his bedroom he “saw Leticia on the bed 

with her head hanging down [and] saw that she had blood all over her head [and] that she had a 

hammer that [he] use[d] for work still on her hand.”  He stated further that he “then went to the 

bathroom and […] found [his] two son [sic] in the bathroom – bathtub [and] checked their bodies 



 19 

[and] saw that they had blood on their foreheads.”  He went on to say that he was “thinking of 

killing” himself, but his “oldest son came to mind,” so he “then started to think that [he should] 

hide the bodies […] because [he] did not want [his] oldest son to find out what happened.”  (S.F. 

64: 581-82, 601-602 607-12.).  Mr. Moreno Ramos told the police that he decided to bury the 

family in the bathroom because he did not have money for a proper burial.  After burying them, 

he took some of the family furniture (later tested positive for blood) to his new wife’s family’s 

house in Mexico.  The state’s witness Maria Escamilla, an immigration officer, testified to Mr. 

Moreno Ramos’s status as a non-citizen.  (S.F. 77: 1885, 1892.)   

Based on this statement, the Hidalgo County Sheriff’s Office obtained a second search 

warrant for the house that day and the bodies of Leticia, Jonathan, and Abigail Ramos were 

found under the bathroom floor.  (S.F. 67:898.)  All three had sustained blunt force trauma to 

their heads.  They were buried with their wrists bound.  The medical examiner concluded that all 

three individuals were killed in a sequential manner and buried within a short time after their 

death.   

Mr. Moreno Ramos was arrested on capital murder charges on April 8, 1992.  (S.F. 

67:908.)  While being escorted from the Justice of the Peace Morales’ office in Weslaco for 

arraignment back to the Sheriff’s Department, Mr. Moreno Ramos allegedly made a spontaneous 

admission that “I only hit my wife on the head several times because I did not want her to suffer 

anymore.” (S.F. 75: 1668-1669, 1679.)  

On April 14, 1992, officers from the Hidalgo County Sheriff’s Office went to Valle 

Hermosa, Mexico, and took furniture and other evidence from Mr. Moreno Ramos’s second 

wife’s house there.  (S.F. 67:935.) 

Although arresting authorities were well aware that Mr. Moreno Ramos was and is a 
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Mexican national, they never informed him of his right to consular notification and assistance 

pursuant to Article 36 of the Vienna Convention.  The authorities also failed to notify Mexican 

consular officials of Mr. Moreno Ramos’s detention.   

Unfortunately, counsel also failed to seek readily available consular assistance. 

B.  Trial Counsel Belatedly Appointed 

 

Mr. Moreno Ramos was finally provided with counsel for the first time on July 28, 1992, 

after 120 days in custody.  The trial court appointed Ricardo Flores as lead counsel.  Second 

chair Jack Duval Hunter was appointed two weeks later, on August 13, 1992.   

Mr. Hunter had previously worked as a civil attorney, a prosecutor, and an attorney for 

the Immigration and Naturalization Service before opening his own office.  Mr. Hunter had tried 

two or three criminal cases as a defense attorney, but had never participated in the prosecution or 

defense of a capital cases prior to representing Mr. Moreno Ramos.  Exhibit 7, Affidavit of Jack 

Duval Hunter, II.  Mr. Hunter had never done a capital case before he was placed in charge of 

preparing motions and researching case law on this one.  Id.   

The only other member of the defense team was Mr. Flores’ assistant, Xavier Guerra, 

who was appointed on January 5, 1993, a week before the commencement of jury selection, (S.F. 

I:183) look at the crime scene locally and to go to Austin to inspect where Mr. Moreno Ramos 

had lived and collect court documents relevant to an issue of pretextual arrest.  Exhibit 7, 

Affidavit of Jack Duval Hunter, II. 

Mr. Moreno Ramos’s trial attorneys retained psychologist Alphonso J. Alamia to help 

them decide whether to put Mr. Moreno Ramos on the stand, not retained as a mitigation 

specialist and did not conduct a life history investigation.  Exhibit 7, Affidavit of Jack Duval 

Hunter, II, at 10.   
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 Mexican officials heard about his case for the first time through the media mid-way 

through jury selection.  The Mexican Consulate “had received no notification of Mr. Moreno 

Ramos’s detention.”  See Exhibit 9, Affidavit of Hugo Alberto Garza Ramirez.  Consular official 

Hugo Alberto Garza Ramirez’s first contact with Mr. Moreno Ramos was February 12, 1993, 

eleven months after Mr. Moreno Ramos’ arrest and twelve days before opening statements.  Id. 

While consular officers did attend the trial (S.F. 83: 2357), it was too late to assist 

defense counsel prior to trial, when Mexico would have provided critical investigative resources 

and would have assisted in negotiations with the prosecutor.  Id.   

C.  The Trial 

 

At trial, the State put on twenty-five witnesses.  The defense presented two. 

Evidence was introduced that Mr. Moreno Ramos had been having an affair with Marissa 

Robledo since November 1991. (S.F. 77: 1896; 78: 1959.)  The State's theory of the case, set 

forward in opening statements, was that Mr. Moreno Ramos murdered his wife and two children 

by beating them with a blunt instrument and then burying their bodies under the bathroom floor 

in their house, so that he could marry another woman, Marisa Robledo.  The defense theory was 

that some unknown drug dealers killed the family.  (S.F. 83: 2318.)  

Police officers testified as to the horrifying details of the crime scene.  They described 

blood evidence on the curtains, in two bedrooms, in the hallway, in the bathroom, and on men’s 

boots. (S.F. 845).    They also testified that only men’s clothing was in the closets, but women’s 

and children’s clothes were in the attic.  (S.F. 1658).    

The officers described their recovery of the bodies.  (S.F. 887-889).  A forensic 

pathologist testified that it was very unlikely that Mr. Moreno Ramos’s wife’s injuries were self 

inflicted.  (S.F. 1394).    
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Marisela Velasquez, a neighbor testified that she heard a shout come from the inside of 

the Ramos house. (S.F. 80: 2102).  Two other witnesses testified that they went to the Ramos 

home in the days following the last time Leticia, Abigail, or Jonathan had been seen.  One 

witness testified that Mr. Moreno Ramos told him the family had moved to California. (S.F. 76: 

1778).   The other witness testified that Mr. Moreno Ramos told him the family was too busy to 

see him because Mr. Moreno Ramos said his mother had died and they were handling her affairs. 

(S.F. 76: 1798).   Mr. Moreno Ramos’s cousin testified that he went by Mr. Moreno Ramos’s 

house in March and asked about his family, Mr. Moreno Ramos told him that his family had died 

in a car accident.  (S.F. 76: 1847).     

Marisa Robledo testified in Spanish with the bailiff translating.  (S.F. 78: 1908-09).  Ms. 

Robledo, who is legally blind, testified that she met Mr. Moreno Ramos in Austin, Texas in 

November 1991, at the Criss Cole Rehabilitation Center.  (S.F. 78:1916-20).  Mr. Moreno 

Ramos’s son, Osmar, worked there at the time.  Mr. Moreno Ramos told Marisa that he was a 

single man and that his mother wanted him to get married.  On one occasion when Mr. Moreno 

Ramos was with Marisa at the Center, they ran into Osmar.  Mr. Moreno Ramos, who told 

Marisa that he was a counselor employed by the Center, introduced Osmar to Marisa as one of 

Mr. Moreno Ramos’s clients. (S.F. 78: 1920-21).  Osmar testified that Mr. Moreno Ramos’s 

actions made him feel bad.  In January of 1992, the two decided to marry. (S.F. 78:1938)  Ms. 

Robledo testified that Mr. Moreno Ramos did not tell her he was already married to Leticia 

Ramos; only that he was giving shelter to a widow and her two children. (S.F. 80: 1920-22).   

Mr. Moreno Ramos and Ms. Robledo married on February 10, 1992.  (S.F. 78: 1959).   They did 

not move into the house in Progreso, Texas immediately.  Mr. Moreno Ramos told Marisa that a 

widow and her two children rented the house. (S.F. 78: 1946)  Then he told Marisa that he 
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needed to do a lot of work at the house.  (S.F. 79: 1979). They moved into the house on February 

14, 1992.  Marisa immediately noticed that the bathroom smelled really bad.  (S.F. 79: 1986).  

Shortly after moving in, Marisa stated Mr. Moreno Ramos moved a number of pieces of 

furniture to her family’s house in Mexico.  (S.F. 79:1999-2000).  The local police later seized 

these items in Mexico and they were used against Mr. Moreno Ramos at his trial. 

As part of their investigation of the case, police traveled to Valle Hermosa, Mexico, 

where they collected several items of evidence that were admitted as part of the prosecution’s 

case-in-chief.  (S.F. 75: 1686.)  A hammer with blood stains on it was also found at Ms. 

Robledo’s brother’s residence in Mexico. (S.F. 1691).  There is no indication in the record that 

the local police ever consulted with Mexican officials regarding the seizure of property in 

Mexico or concerning transporting the property back to the United States.  

At trial, defense counsel proposed that Leticia and her two children had been killed by 

unknown assailants in a narcotics “hit.”  The only evidence to support this theory was some 

vague writing on a piece of paper that inferentially could have related to narcotics. 

The defense presented two witnesses during the culpability phase.  One witness testified 

as to Ms. Robledo’s work and educational history and the other was a private investigator who 

discussed a note that the defense alleged was evidence to their alternative theory of the crime.  

The exhibit, a sheet of paper, which had impression on it from a sheet above it that had been 

written on, was recovered from the Ramos home.  The translator translated the document and 

read it into the record in Spanish, but stated that more than half of it was untranslatable.  (S.F. 

83:2194-2196).   The witness, Juan Garza, testified that the note appears to have something to do 

with running drugs up north and that when the drugs were taken up north, they were ripped off.  

He also agreed that, when asked to translate it into English, it is “basically unreadable.” (S.F. 83: 
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2207-2208). 

 Unsurprisingly, Mr. Moreno Ramos was convicted of capital murder on March 

18, 1993.   

At the penalty phase of the trial, the defense waived opening statement.    

The state offered three witnesses in support of future dangerousness.  Mr. Moreno 

Ramos’s oldest son, Osmar Ramos, testified about physical and verbal abuse suffered at the 

hands of his father.  (S.F. 84: 8-13.)  Osmar told jurors that his father beat him with “pipes or 

whatever he could get hold of” and on one occasion “put a telephone wire” around his “private 

parts” and put an “iron and […] books on it as weight.” (S.F. 85: 8, 10).   

When the State asked Osmar if, in his opinion, Roberto Ramos would continue to commit 

criminal acts of violence, Osmar responded that “yes, he would.”   (S.F. 85: 8, 15).   

The defense cross-examined Osmar about his own suicide attempts, seeking to 

demonstrate that his father had not been the cause of his despair.   

The state then introduced the surprise testimony of two witnesses regarding an unproven, 

uncharged, hypothetical crime.  Basilisa Hernandez Silva testified that her daughter, Maria Elena 

Aguilar Hernandez, had married Mr. Moreno Ramos in Mexico in 1988, after which the couple 

moved to the United States.  (S.F. 84: 21-23, 31-34).  She testified that she had not seen her 

daughter since that time.  (Id.)  Miguel Aguilar Hernandez, Basilisa’s son, provided similar 

testimony.  (S.F. 84: 36-41.)  The State presented no evidence, however, that Maria Elena 

Aguilar Hernandez had been harmed, let along that Mr. Moreno Ramos had previously been 

arrested or charged with any violent crime, including that of a murder of a former wife.   

The clear implication of the Aguilar family’s testimony was that Mr. Moreno Ramos had 

killed his first wife.  While trial counsel objected to introduction of this evidence, when that 
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objection was overruled, counsel failed to ask for a continuance to prepare to rebut the testimony 

and did not even cross examine these devastating state witnesses.  (S.F. 85: 24-30). 

The State rested.  Immediately thereafter, the defense rested, having presented no 

evidence whatsoever at penalty phase.  

During the State’s closing arguments at penalty phase, ADA Lopez summarized Osmar’s 

Ramos’s testimony, reiterating the story Osmar told about Roberto Ramos putting tape around 

his mother’s mouth “so that the neighbors wouldn’t hear her screams of pain.” (S.F. 84: 73).  Ms. 

Lopez lingered on disturbing images of the crime scene and exhumation of the victims’ bodies. 

(S.F. 84: 73).  The State then addresses Mr. Moreno Ramos’s potential to commit criminal acts 

of violence in the future: 

And, when I asked his own son, who was nineteen years old, who knows Robert 

Ramos better than any one of us because he lived with him, ‘Will he continue to 

commit criminal acts of violence?’  Osmar said, ‘I believe he would.’  

 

(S.F. 84: 73). 

 

 ADA Lopez capitalized on defense counsel’s abandonment of their client, arguing that no 

mitigation was presented because none existed: “What is redeeming about this man?  Nothing.  

Nothing.  There is nothing mitigating here.  Not one thing.”  (S.F. 84: 74).   

 Defense counsel’s penalty phase closing, reproduced here in its entirety, was only 4 

pages long and can only charitably referred to as an argument: 

Thank you, Your honor. Good afternoon, ladies and gentlemen.  We’re about 

done in this case.  And, the most difficult part of the case is going got be laid at 

your feet shortly.  The entire amount of evidence that has been brought to you 

over the last few weeks is before you again.  It is not only in the guilt and 

innocence phase, but we went through this legal text, and it says everything that 

was in there before, we want it in again.  That, technically, allows us to say that 

its all here again and we don’t have to listen to all of these witnesses all over 

again.  So, basically, you have all of that evidence again, all those exhibits, all 

that testimony.  We simply ask you to consider it.  Consider it and weigh it for 

what it’s worth and then answer Special issues No. 1 and Special issue No. 2.   
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Ms. Lopez says there nothing here redeeming.  I don’t know that we can there’s 

nothing here redeeming.  The facts, as you believe, are harsh and are cruel.  They 

found this man guilty of having killed his wife and two children at the same time, 

in one criminal transaction.  And, its not a misdemeanor.  It’s not something to 

sneeze at.  That is something that shocks.  That is something that saddens.  

 

The issue, then, becomes what should be your answers to Special Issue No. 1 and 

No. 2. They should be what you think the evidence shows.  If the evidence shows 

that this man is going to continue to be a threat to any society he finds himself in 

until the day he dies, that he will continue to commit criminal acts of violence, if 

the evidence shows you that, then, indeed, you must answer that, yes.  Okay.  

 

Special issue No. 2 is a problem.  During voir dire we all discussed it.  It is a 

problem for many many reasons. They ask you to consider all kinds of things 

from different angles. But, as we said during voir dire, in essence, tit really is a 

simple question.  Okay. Is there anything here that one can say is sufficient to at 

least raise a question, a reasonable doubt, as to whether a life sentence in prison 

is preferable to death.  That’s really it.  There’s really not much more.   

        

It asks you to consider everything and, then, specifically, asks you to consider 

these things. Not only those things, but at least these things.  Then, it asks you 

that question.  If you look at it, if you read it, and you bounce it around and you 

get to that, then, that is really the question.  Can you say, I have no doubt.  I have 

no reasonable doubt that this man cannot be given a life sentence.  That a life 

sentence is not appropriate.  I have no reasonable doubt.  If you have a 

reasonable doubt about that, then, you must not answer that, no, but you must 

answer it, yes.  And it is easy to do the emotional.  It is easy to do what pleases a 

crowd.  It is easy to do many things.  And, when you took your oath, that same 

oath we were talking about yesterday, you were asked to decide on the evidence.  

And, if you do, that’s fine.  We have no problem with that, so long as it is on the 

evidence and it is an honest vote.   

 

I would simply remind you of those matters in the Charge that are things to 

consider – there is a word, “militate,” which you’re going to here.  We talked 

about mitigate, but there’s one that – mitigate reduces.  Militate increases.  

Militate means it’s more likely.  You’ll find that in Paragraph III.  

 

Paragraph VII, the Judge said,, and it’s really one that is appropriate.  Because it 

is easy to come in and deal with very emotional topics and expect that emotion 

will carry the day.  Paragraph VII reads, “You are further instructed that you are 

not to be swayed by mere sentiment, conjecture – speculation – sympathy, 

passion, prejudice, public opinion or public feeling in consideration” – it should 

be – “of all the evidence before you in answering the Special Issues.” Why 

would they put that in there in a capital murder case?  Because capital murders 

are kind of unique animals in that they deal with rather strange fact patterns.  
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And, they are things that usually tug at one’s prejudices, one’s heartstrings.  

There is a great sway of emotion sometimes in the courtroom.  I’m sure you 

didn’t see any of that in this trial.   

 

It is easy to try and please a crowd instead of doing your job.  But there is 

nothing wrong with doing your job.  If you look at all of the evidence, and you 

can answer these honestly and you do, you’ve done your job.  You can walk out 

of here and there’s no problem at all.  If you, then, have to look at yourself and 

say, no, I didn’t, then we have a problem.  I don’t think we will.  I think you all 

have shown lots of character and strength throughout this trial.  There have been 

many moving things that have happened.  I think this is the last one.  This is the 

last moment.  

 

And, it is easy to say a lot of words but, really, your task is simple.  It is just 

difficult.  It is just like saying that, you know, it’s easy for someone to give birth.  

The idea is simple.  Most people find it somewhat difficult.  If this man, to your 

satisfaction, beyond a reasonable doubt, poses a danger to any society that he’s 

in to commit further and future criminal acts of violence, your answer must be, 

yes.   

 

If you can find insufficient evidence to mitigate against death to the extent that a 

life sentence should be imposed, then, you must answer, as Ms. Lopez says, no, 

to Special Issue Number 2.  But if you have a reasonable doubt, then you ought 

to say yes, to Special Issue No. 2, if that’s what the evidence shows.  I simply 

ask you to look at the evidence, consider it.  Consider it all.   Consider the 

testimony, however, farfetched it’s been, however, biased it’s been.  Not 

necessarily unreasonably biased.  But biased is biased, whether it’s for revenge.  

Whether it’s out of anger, if its bias, its bias.  Weigh it, sift it out, and if you 

answer honestly, you’ve done your duty and we can ask no more and we ask no 

more from you.  We simply ask you do it.  Were sure you will.  And we wish 

you well.  Thank you.  

 

(S.F. 84: 76-81).   

Defense counsel did nothing to counter the prosecution’s portrayal of Mr. Moreno Ramos 

as a ruthless killer.  Counsel never even asked the jury to return a life sentence.  (S.F. 84:47) 

 Defense counsel never mentioned his client’s name; never addressed any of the 

evidence; never gave a reason for life; instead, went over the decision tree for reaching a 

death verdict twice, explaining that if they voted for death he would “have no problem 

with that, so long as it is on the evidence and it is an honest vote.”  (S.F. 81:83) 
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 The State, by contrast, used its closing argument to inflame the jury with 

jingoistic race-baiting to which the defense posed no objection: 

We are a nation of laws.  We are a people of laws.  And, we are governed by our 

nation’s laws.  And, the flags that you see in this courtroom are merely symbols 

of our great nation.  If you look back, you’ll see the flag of the United States.  It is 

a great nation, but merely a symbol of who we are.  We are the people that make 

this nation great.  The flag, symbolizing the State of Texas, is merely that, a 

symbol.  We are the people that make this State great.  And, we are people that 

are governed by laws.  And, if a man chooses to enter this country, then that man 

must abide by the laws.  And, he must walk this country, understanding that our 

country is governed by laws.  That our state is governed by laws.  That our people 

are governed by laws.  And, so Robert Moreno Ramos chose to enter the United 

States.  He must now abide by our laws.   

 . . . . 

Your verdict was certainly loud enough for him to hear.  He is now a convicted, 

arrogant, little man that must suffer the consequences of his actions.  And, he 

realizes the brutality of his actions.  It was not a stranger taking a hammer and 

bludgeoning three individuals.  It was a father, a husband, who chose to murder 

his family.  And, because of that, you, as a jury, must decide what his punishment 

is. 

I represent the State of Texas.  And, I am here simply to guide you and make sure 

that you have the inner strength to do what is right, to answer those two Special 

Issues.  You decide the message that the people of this State will receive by your 

verdict.  And, that can only be one thing.  I know it.  And, inside, you know it.  

And, Robert Moreno Ramos knows it.  And, he knows that these two Special 

Issues are going to be answered, “Yes,” and “no.” 

  

I am not here to praise Robert Moreno Ramos.  I am here to make sure that your 

answers bury him. 

 

(S.F. 84: 81-83). 

 Having heard not even the whisper of an alternative, the jury predictably and quickly 

found Mr. Moreno Ramos constitutes a future danger and that no mitigating circumstances 

existed to choose life.   

At the life and death part it didn’t take us that long to deliberate, maybe a couple 

of hours.  Then we just sat in the jury room for a long time, about an hour and a 

half, because we didn’t want to make that decision.  

 

The main thing I remember about the sentencing was that he didn’t have any 

defense.  
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I was sitting there waiting for a defense but there wasn’t one.  When they rested 

their case we were all surprised because we were expecting a defense.  When we 

went back and discussed there was nothing we could do, we had no information to 

use to give life.  When they gave us the instructions and we had to answer those 

questions there was just nothing.  We really had no choice.  The life-death was the 

worst part, we didn’t want to make that kind of decision, but we had no choice. 

 

We didn’t have any doubt that he would be a future danger, because of what he 

did to his son and also that poor woman whose daughter had been missing.  And, 

we didn’t have any mitigating evidence at all for the other question, so we had to 

say there wasn’t any.  But, we would have answered differently if there had been 

some evidence. 

 

See Exhibit 11, Statement of Juror Maria Orozco.   

 Within mere hours, the jury voted to sentence him to death on March 19, 1993. 

See Exhibit 11, Statement of Juror Maria Orozco. 

 The trial court sentenced Mr. Moreno Ramos to death. 

D.  Appointment of State Post-conviction Counsel 

 

Kyle Welch, appointed to represent Mr. Moreno Ramos in state post-conviction, failed to 

perform the basic tasks necessary to identify the factual bases for a habeas corpus application, 

much less the investigation necessary plead and prove any habeas claims.  He never went beyond 

the four corners of the record, filing a twelve-page petition comprised only of record-based 

claims without even seeking resources for investigation and development of claims that might be 

cognizable.  There is no tenable argument that Mr. Welch’s representation of Mr. Moreno Ramos 

came close to meeting the prevailing norms for capital counsel in Texas in 1995. 

 “As early as the late 1980s, capital counsel in Texas were expected to investigate and 

develop evidence about the client’s life history.  The process was not a formal as it is now and 

the title of “mitigation specialist” wasn’t necessarily used, but somebody on the capital defense 

team was tasked with the responsibility of investigating the client’s life history and any possible 
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mental illness or other evidence that we would now call mitigating circumstances.”  Exhibit 14, 

Affidavit of David Shulman.  

“After Texas added the mitigation special issue to the statute in 1991, there was a 

proliferation of articles, training materials and CLE courses emphasizing the investigation, 

development and presentation of life history evidence at trial, and the re-investigation of 

mitigating evidence by post-conviction counsel.” Exhibit 14, Affidavit of David Shulman. 

“It was always clear in Texas that post-conviction writs and direct appeals were vehicles 

for very different kinds of claims.  It was commonly understood by capital counsel in Texas that 

record claims should be presented on direct appeal and that it was not necessary to raise those 

claims again in state post-conviction in order to preserve them for federal habeas.  It was also 

commonly understood by Texas capital counsel in the 1980s and 1990s that post-conviction 

writs were not an appropriate vehicle for record-based claims and that investigation should be 

conducted to present extra-record evidence during post-conviction proceedings.”  Exhibit 14, 

Affidavit of David Shulman. 

The legislature passed 11.071 in 1995, effective as of September 1, 1995.  It provided 

indigent condemned prisoners with post-conviction counsel, to be appointed by the CCA, with “a 

provision for the TCCA to formulate and follow guidelines regulating such appointments.”  As 

former General Counsel for the CCA, Rick Wetzel, recalls “these guidelines were not formally 

created.”  Exhibit 17, Declaration of Rick Wetzel.   

Instead, the TCCA solicited a group of attorneys, mainly comprised of appellate 

lawyers familiar to TCCA Judges, who were interested in post-conviction 

appointments in capital cases.  Acting on a case-by-case basis, a panel of TCCA 

Judges determined who would receive the appointments to capital habeas 

proceedings under the new statute.  There were few, if any, predetermined 

qualification criteria”.   

 

Id.  at 1-2.   
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In August 1995, TCDLA sponsored a training for Texas post-conviction counsel to 

prepare them for the implementation of 11.071.  “This CLE included instruction on how to get 

funding for investigative and expert assistance to develop extra-record evidence.”  Exhibit 14, 

Affidavit of David Schulman. 

The standard of care in Texas in the 1990s in state post-conviction unequivocally 

required investigation. 

As a capital practitioner in Texas during the 1990s, I knew that the prevailing 

standard of care for representation of death-sentenced petitioners in state post-

conviction required that the defense team conduct investigation into both phases 

of the trial, including a life history investigation.  By 1995, it was common for 

Texas capital post-conviction counsel to raise claims of ineffective assistance of 

trial counsel for failure to conduct a sufficiently thorough life history 

investigation even for trials that took place in the late 1980s and early 1990s. 

 

Exhibit 14, Affidavit of David Schulman. 

1. The Expectations of Texas Capital Post-Conviction Counsel in 1993  

 

 The core duties of capital habeas corpus counsel are enumerated in Tex. Code Crim. 

Proc. Art. 11.071, the statute governing counsel’s appointment.  Additionally, this Court can 

ascertain the duties of capital habeas counsel from evidence reflecting the contemporaneous 

standard of care, such as training publications.  See, e.g. Padilla v. Kentucky, 130 S.Ct. 1473, 

1482 (2010) (looking to, inter alia, state and city bar publications to establish prevailing norms 

of criminal defense practice).  From these sources it is clear that investigating beyond the trial 

record is the most fundamental duty of habeas corpus counsel.   

a. Texas’s capital habeas corpus statute requires that appointed counsel 

conduct an extra-record investigation 
 

Article 11.071 of the Texas Code of Criminal Procedure governs Texas capital habeas 

corpus proceedings. Tex. Code Crim. Proc. art. 11.071 § 1.  The appointment of counsel is 

mandatory unless waived by the prisoner.  Id. at § 2.  The habeas statue requires that counsel 
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conduct an extra-record investigation:  

Investigation of Grounds for Application  

Sec. 3 (a) On appointment, counsel shall investigate expeditiously, before and 

after the appellate record is filed in the court of criminal appeals, the factual and 

legal grounds for the filing of an application for a writ of habeas corpus.  

 

 Id. at   § 3 (emphasis added).  That the required investigation is an extra-record endeavor is clear 

from the statutory command to investigate even before the appellate record is finalized.  Counsel 

must be thorough and exercise reasonable diligence to uncover the factual basis for every 

available claim.  Id. at § 5(e) (claims are not cognizable in subsequent habeas application, and 

thus waived, unless “the factual basis was not ascertainable through the exercise of reasonable 

diligence” when the prior application was filed).   

 Investigation is so fundamentally important that Texas courts are obligated to grant all 

reasonable investigative funding requests. Id. at §3(c); § 3(d).  The statute extends prepayment of 

expert and investigative fees “to investigate and present potential habeas corpus claims.” Id. at 

§3(b).  In fact, the statute authorizes appointed counsel to “incur expenses for habeas corpus 

investigation, including expenses for experts, without prior approval by the convicting court or 

the court of criminal appeals.” Id. at § 3(d). 

 Once the state has answered the application, a trial court faced with “controverted, 

previously unresolved factual issues” may “resolve the issues” by requiring the submission of 

additional evidence through “affidavits, depositions, interrogatories, and evidentiary hearings.” 

Id. at § 9(a).  

Thus, article 11.071 presumes that counsel will investigate the client’s case and sets out 

mechanisms for resolving the factual disputes raised by the evidence submitted by the parties.  

b. The contemporaneous standard of care in Texas capital habeas corpus 

cases, as reflected in State Bar of Texas materials, prescribed a broad and 

thorough investigation. 
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One year after the 1995 passage of article 11.071 overhauled capital habeas corpus 

proceedings and established a right to counsel, the State Bar of Texas published the third edition 

of the Texas Criminal Appellate Manual. Exhibit 16 (Excerpt, Texas Criminal Appellate Manual 

1996, 3d ed.) (the introduction to the manual, an unnumbered page, describes its publication 

history).  One of the chapters in the State Bar Manual was a primer for defense counsel litigating 

capital habeas corpus cases. Exhibit 16.  The State Bar Manual confirms that, by 1996, the 

prevailing standard of care in capital habeas corpus representation compelled counsel to conduct 

extensive investigation 

 The manual begins with “essential ideas to bear in mind” when beginning post-conviction 

litigation, the first two of which stress the need to investigate the case:  

1. State habeas litigation is not the same as a direct appeal. Habeas litigation 

concentrates on developing and presenting facts outside the appellate record 

which, in conjunction with facts in the record, raise important constitutional 

claims. Habeas counsel must know the appellate record, but cannot be bound to it, 

or they will offer their clients nothing more than another attempt at a direct 

appeal. 

 

2.  Writ practice requires investigation. You can’t learn about, develop, and present 

facts outside the record if you don’t investigate the case. Investigation for a writ 

can be as intensive as investigation in preparation for trial. This must be so 

particularly where habeas counsel believes that trial counsel may have rendered 

ineffective assistance of counsel. It is impossible to accurately evaluate the 

effectiveness of counsel without knowing what the counsel in question knew or 

could have known. 

 

Exhibit 16 at 4 (emphasis added). 

 The State Bar Manual repeatedly emphasizes the paramount importance of extra-record 

fact development: 

Facts outside the record are critical to a successful writ application. Those facts 

must be sought out through investigation.... Because of the nature of habeas 

claims, habeas counsel must investigate not only the client’s background and the 

facts that gave rise to the offense, but also the investigation by police and defense 
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counsel and the actions of the jury. There is no quick and easy way to do this and 

counsel will almost certainly need the help of a trained investigator to do an 

efficient and complete job . . . . 

 

Id. at 31.  

 Ten pages—almost 25%—of the State Bar Manual are dedicated to describing the scope 

and depth of the requisite investigation. Id. at 31–40. Of course, any investigation begins with 

the client, and the State Bar Manual describes the “[t]opics to cover” during client interviews: 

(1) Your client[’]s version of the facts of the offense; (2) his or her relationship with 

the trial and direct appeal lawyers; (3) anything the client found strange, unusual 

or objectionable about the trial or direct appeal; (4) your client’s social history, 

including his or her background, education, family history, medical history, drug 

abuse history, etc. You should strive to know more about your client and his or 

her history than any other lawyer has known, and perhaps more than his own 

family has known, to ensure that you are aware of and can use all beneficial 

information that might come from that knowledge. 

 

Id. at 32–33 (emphasis added).
4
 

 Given this broad range of topics, the State Bar Manual advises habeas counsel that “the 

information you need from your client cannot be obtained in just one interview,” thus “the more 

conversations you have, the more likely it is that you will win the inmate’s trust and uncover 

additional helpful and highly relevant information.” Id. at 33. 

 Client interviews, though critical, “must serve as the beginning, not the end, of 

[counsel’s] investigation”: 

[The client’s family] may shed light on mitigating evidence that was not presented 

at trial, or guilt/innocence phase evidence that was suggested to trial counsel, but 

not presented. They will certainly have things to tell you about your client’s 

background that you can get nowhere else that could contribute substantially to 

the development of claims concerning mental disorders, mental limitations, or 

drug abuse. You will also want to ask them about their contacts with trial counsel, 

                                                 
4
 This standard essentially mirrors this Court’s determination that, in a 1997 trial, capital defense 

counsel had a duty to interview the client about specific aspects of his social history. Ex parte 

Gonzales, 204 S.W.3d 391, 400–01 (Tex. Crim. App. 2006) (Cochran, J., concurring). 
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as part of your investigation into trial counsel’s investigation. 

 

Id. at 33–34 (emphasis added). 

Habeas counsel must also meet with trial counsel or, at a minimum, obtain trial counsel’s 

files:  

 

[Y]ou should always, at the first meeting with [trial counsel], request their files. 

The files and all the notes in them belong to the client, not the lawyer, and you 

should insist on them being turned over to you . . . . [H]aving access to the file is 

vital, for it will tell you a lot about what information the lawyers had and what 

they were doing before, during and after the trial. Be sure that the file you receive 

includes all notes of the lawyers as well, for those notes are also the property of 

the client. 

 

Id. at 34. 

 

The above steps are merely preliminary measures: “Your record review, and interviews 

of your client, his or her family, and trial counsel will give you a pretty good idea of what some 

of the important issues may be in the case. That will allow you to focus your energy on 

developing information relevant to those issues.” Id. at 34–35. The State Bar Manual 

subsequently describes three basic methods for investigating the case. 

First, habeas counsel must collect a wide variety of records, a lengthy process that begins 

early in the representation: “It is vital to start gathering records as early in your writ preparation 

process as possible. Records collection is time consuming and is sometimes contested by 

agencies who are the custodians of records. It is preferable to deal with these disputes early in the 

investigation rather than in the last weeks or days before the writ application is due.” Id. at 35.   

The State Bar Manual describes some of the records that should be gathered in every case: 

 Prison records: “Be sure to request all prison records from every previous 

incarceration of your client in any institution, as well as his or her time on death 

row . . . . Those records may contain very important information concerning your 

client’s mental and medical condition.” Id. 

 

 School Records: “School records are another valuable source of information. 

Through them you can find out about learning and mental difficulties your client  
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was having throughout school that your client may be too embarrassed to tell you  

about or does not think are important. The records may include I.Q. tests or other 

testing that is quite helpful in learning how your client was able to function as he 

or she developed.” Id. 

 

 Medical and mental health records: “Medical and mental health records should be 

sought from any care provider who treated your client. When getting these 

records, particularly from mental health professionals, make sure you specifically 

request all the records the care provider has, including handwritten or dictated 

notes made at or shortly after interviews or times of testing.” Id.  

 

 Criminal records of witnesses: “Criminal records of all important witnesses at the 

trial should be checked in the county of conviction and any counties where they 

have spent substantial time. You may find that some non-law enforcement 

witnesses had good reason to cooperate with the state at the trial, due to pending 

charges against them. You may also find that some witnesses had prior 

convictions that could have been used to impeach their testimony at trial.” Id. at 

35-36. 

 

In addition to these fundamental documents, the State Bar Manual includes a five-page 

“Investigative Source List,” id. at Appendix I, that itemizes numerous other sources of relevant 

documents. 

Second, habeas counsel must collect information from all relevant law enforcement 

agencies: 

Always seek access to the district attorney’s files and law enforcement agency 

files regarding the capital offense and any other offenses that you believe will be 

relevant to any of your claims, including offenses committed by key state’s 

witnesses, such as jailhouse informants.... [I]t [is] important to energetically seek 

access the files of every law enforcement agency that may have generated 

information regarding your client. 

 

Id. at 36. 

 

Third, habeas counsel must interview witnesses and, when possible do so in person: “As 

you begin to focus on the claims you want to pursue, you will identify people who have 

important information about those claims. Some may have testified at trial. Others may never 

have been called or perhaps were even unknown at the time of trial. You or your investigator 
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need to interview these people in person, if at all possible.” Id. at 37. 

The State Bar Manual observed that “it should be clear that the services of an 

experienced criminal or habeas investigator are invaluable in efficiently and comprehensively 

gathering the information necessary for a writ application.” Id. at 38. “Other experts will likely 

be needed, too,” including mental health and medical experts. Id.  

B. Mr. Moreno Ramos’ Initial 11.071 Counsel Failed to Perform His Duties 

 

 The Court of Criminal Appeals appointed solo practitioner Kyle B. Welch to represent 

Mr. Moreno Ramos in post-conviction proceedings.  There was no process for capital 

certification of counsel at the time and Mr. Welch doesn’t recall how the CCA came to appoint 

him.  He had no experience in capital post-conviction cases.  Exhibit 15, Declaration of Kyle 

Welch, at ¶ 4.  

 Mr. Welch had never handled a capital post-conviction case and admits he “did not have 

the experience, training, assistance, resources or time to do what [was] necessary” and “was 

simply not equipped to handle this case the way it should have been handled” to represent Mr. 

Moreno Ramos.  Exhibit 15, Declaration of Kyle Welch, supra, at 2. 

 A solo practitioner appointed to his first capital post-conviction case, Mr. Welch never 

sought funding for investigative or expert services, never conducted any investigation on his 

own, and developed no extra-record claims.   

I did not seek funding for any investigative or expert assistance.  I did not have a 

mitigation specialist, fact investigator, or co-counsel.  I did not have any mental 

health evaluation of Mr. Moreno Ramos.  I spoke with the trial counsel in the case 

but did not conduct any other investigation or interviews.  I believe that I met Mr. 

Moreno Ramos twice, but do not recall the dates or if it was before or after filing 

the initial state PCR writ application.  I did not meet any of Mr. Moreno Ramos’ 

family nor collect primary records regarding his life history and family 

background. 

 

Exhibit 15, Declaration of Kyle Welch, at ¶8. 
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Mr. Welch developed no extra-record claims.  This failure was not a strategic decision on 

the part of the defense.  As Mr. Welch observes: 

I don’t know what my understanding was at the time regarding the use of post-

conviction litigation to prepare and present extra-record claims.  I don’t know if 

the lack of extra-record investigation was because I didn’t know it was necessary 

or because I didn’t have the time or resources.  I think it must have been a 

combination of both.  But, I do know that the lack of extra-record investigation 

was not a strategic choice on my part.  There was no factual or legal reason to 

avoid investigation of the crime or of Mr. Moreno Ramos’ life history.  There was 

no factual or legal reason to avoid conducting a mental health evaluation. 

 

Exhibit 15, Declaration of Kyle Welch at ¶9. 

After missing the filing deadline twice, he finally filed a twelve (12) page Application for 

Post-Conviction Relief, raising eight (8) entirely record-based claims, none of which were even 

cognizable in post-conviction and five (5) of which had already been denied on direct appeal.   

The scope of Mr. Welch’s work on behalf of Mr. Moreno Ramos is reflected in the nature 

and source of the claims he filed in the initial application.  Missing is any hint of extra-record 

investigation.  Mr. Welch did not interview any life history witnesses or collect any records.   

The time records Welch submitted to the CCA indicate that he spent only 51.5 hours in 

Mr. Moreno Ramos’ representation.  This included 1.5 hours reviewing the direct appeal briefs 

and opinions; 23 hours reviewing the trial record; 4.5 hours interviewing prior counsel; and 8 

hours conducting legal research (3 hours on jury selection issues; 3.5 hours on the jury charge; 

1.5 hours unspecified) and 14.5 preparing the application.  Mr. Welch spent no time whatsoever 

on investigation; no time conducting legal or factual research of any issue outside the record; and 

never visited his client prior to filing.  Exhibit 19, Attorney Fees of Kyle Welch, Court of 

Criminal Appeals (confirmed visits occurred on 1/8/1998 and 1/4/2001 with an appointment 

made but apparently not kept on 4/9/1999). 

It is not the case that Mr. Welch considered and rejected the claims subsequently 
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presented on behalf of Mr. Moreno Ramos.  The petitions he produced were not the product of 

“informed strategic choices” of counsel or the defendant.  Strickland v. Washington, 466 U.S. 

664 at 691 (1984).  Mr. Welch was disserved by the CCA, given the burden of defending Mr. 

Moreno Ramos in life-and-death proceedings for which he was untrained, without guidance or 

assistance and had only nine months to prepare.  Exhibit 15, Declaration of Kyle Welch at ¶9, 7. 

Mr. Welch filed eight record-based claims not cognizable in post-conviction because he 

“did not have the experience, training, assistance, resources or time to do what [was] necessary.”  

He “was simply not equipped to handle this case the way it should have been handled.”  Exhibit 

15, Declaration of Kyle Welch, ¶10. 

E.  State Post-conviction Counsel’s Failure to Investigate, Develop and 

Present Evidence of Trial Counsel’s Ineffectiveness and the Denial of Mr. 

Moreno Ramos’s Rights Under the Vienna Convention, Catastrophically 

Prejudiced Mr. Moreno Ramos 

 

Had Mr. Welch conducted an investigation into Mr. Moreno Ramos’ life history, he 

would have found the evidence contained in the attached affidavits that tells the horrific story of 

a child trapped and broken by the rock of his father’s violence and the hard, hazardous places 

where he lived.  Roberto Moreno Ramos’s childhood was defined by extreme poverty, family 

dysfunction, and severe physical abuse.  Subsequent investigation has revealed a compelling and 

undeniably mitigating life history of the sort the U.S. Supreme Court has repeatedly found to 

have been sufficient to establish prejudice under prevailing constitutional norms.   

Had Mr. Welch conducted that investigation, he would have established that Mr. Moreno 

Ramos’s trial counsel were deficient for failing to conduct any penalty phase investigations and 

that their deficient performance prejudiced Mr. Moreno Ramos in violation of his Sixth 

Amendment right to the effective assistance of counsel.  See Strickland v. Washington, 466 U.S. 

668 (1984).  He would also have established that had Mr. Moreno Ramos’s VCCR rights been 
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honored in a timely manner, his Government would have ensured that his trial representation was 

competent and effective and the outcome at the sentencing phase would likely have been 

different. 

 Once the new defense team interviewed family members and gathered records, a wealth 

of information was revealed regarding the deprivation of his early life, his ongoing struggles 

with mental illness and his organic brain damage.  Mental health experts, including a 

neuropsychologist and a psychiatrist, evaluated Mr. Moreno Ramos and conducted interviews 

with several family members.  The resulting evidence far surpasses that in cases in which relief 

has been granted. 

Unfortunately, no Court has yet considered the merits of that evidence. 

III. PRIOR PROCEEDINGS 

 

Pre-trial hearings were held on January 4, 5, and 11, 1993.  Jury selection lasted over a 

month, and opening statements were not heard until February 24, 1993.  The culpability phase of 

the trial lasted 15 days.  A jury convicted Mr. Moreno Ramos of capital murder on March 18, 

1993 (S.F. 83: 2352-53) and he was sentenced to death on March 23, 1993 after a one-day 

penalty phase, where three witnesses were presented by the state and none by the defense. 

The trial court appointed Joseph Connors III, Mark Alexander, and Dorina Ramos to 

represent Mr. Moreno Ramos on his direct appeal on March 25, 1993, with Mr. Connors being 

the primary attorney on the case.  David Schulman later joined Mr. Moreno Ramos’s defense 

team and defense counsel filed a First Amended Brief raising sixty-three errors.  First Amended 

Brief of Appellant, No 71, 714 (Sept. 19, 1995).  Mr. Moreno Ramos’s conviction was affirmed 

on direct appeal in an unpublished opinion, Ramos v. State, No. 71714 (Tex. Crim. App. June 26, 

1996).  The U.S. Supreme Court denied an application for writ of certiorari on April 28, 1997. 
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Mr. Moreno Ramos developed a good working relationship with direct appeal counsel 

Joe Connors and wished to have him continue the representation into state post-conviction 

proceedings.  Article 11.071 § 2(e) permits direct appeal counsel to be appointed to represent 

death row inmates in state post-conviction proceedings if both the inmate and the counsel state 

on the record that they wish to be represented by and represent one another.   

The trial court held a hearing regarding Indigency determination and appointment of 

counsel during which both Mr. Connors and Mr. Moreno Ramos affirmed that they wished for 

Mr. Connors to represent Mr. Moreno Ramos in state post-conviction proceedings.  “I was 

hoping that Mr. Connors would continue handling my case, having gained a little bit of trust on 

the way he was doing things for me.”  Exhibit 13a, Motions and Orders Related to Appointment 

of 11.071 Counsel, Roberto Moreno Ramos, Tr. Hrg. Oct. 18, 1996 at 4.  The trial court told Mr. 

Moreno Ramos that “I can’t do the appointment, but I’m sure the Court of Criminal Appeals will 

appoint him in this case.”  Id. at 5. 

The trial court entered findings of fact that “Defendant Robert Moreno Ramos 

specifically requested, on the record, that Joseph A. Connors, III be appointed as one of his 

attorneys for purposes of this habeas corpus proceeding.  Mr. Connors also requested to be 

appointed for this purpose on the record.”  Exhibit 13a, State v. Ramos, CR-1430-92-B, Trial 

Court’s Findings Based on Tex. Code Crim. Pro. Ann. Art. 11.071, (Oct. 18, 1996).   

However, the Court of Criminal Appeals appointed attorney Kyle Welch instead.  Exhibit 

13b, Order.  With Mr. Connors’s assistance, Mr. Moreno Ramos filed a pro se motion to the 

CCA seeking appointment of Mr. Connors.  Exhibit 13c, Motion for Appointment, December 6, 

1996.  It was denied in a per curiam opinion the same day.  Exhibit 13d, Order, Ramos v. State, 

AP-71-714, (Tex. Crim. App.), December 6, 1996.   
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Because he knew that Mr. Welch “was not experienced in post-conviction habeas corpus 

work” and that “Joe Connors had the necessary experience to be appointed as state habeas 

counsel”, direct appeal counsel David Shulman filed a request for reconsideration of the denial 

of Mr. Moreno Ramos’ request to continue his ongoing attorney-client relationship with Mr. 

Connors.  Mr. Shulman alerted the Court to the fact that Mr. Connors was more familiar with the 

case having already read the record, and that he and Mr. Moreno Ramos had developed an 

effective attorney client relationship.  Exhibit 13e, Motion to Reconsider and Exhibit 14, 

Affidavit of David Schulman.  

Citing Buntion v. Harmon, 827 S.W.2d 945 (Tex. Crim. App. 1992) and Clinton v. 

Stearns, for the principle that indigent clients do have a right to continuation of counsel where an 

attorney-client relationship with appointed counsel had been established, Mr. Shulman urged the 

CCA to reconsider its appointment of Welch.  Exh. 13e, Motion to Reconsider.  The Court of 

Criminal Appeals denied the request.  Exhibit 13f, Order. 

The deadline for the state post-conviction petition was May 21, 1997, 180 days after Mr. 

Welch’s appointment to the case.  After allowing the filing date to pass, Mr. Welch sought an 

extension on May 22, 1997 for 90 days.  Exhibit 18a, Motion for Extension of Time to File Writ.  

Mr. Welch presenting the Court with a proposed order setting August 22, 1997 as the filing date, 

which was granted.  Exhibit 18b, Order.  However, “[t]he order was internally inconsistent, 

because a period of 90 days would have ended on August 20, while a period which ended on 

August 22 would be 92 days long.”  Ex parte Ramos, 977 S.W.2d 616, 617 (Tex. Crim. App. 

1998). 

 Mr. Welch finally filed a twelve (12) page “Motion” raising eight (8) entirely record-

based claims involving jury selection and jury instructions, none of which were even cognizable 
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in post-conviction and five (5) of which had already been denied on direct appeal.  No extra-

record evidence was offered.  Exhibit 18c, Motion for Post-Conviction Writ of Habeas Corpus, 

Ex parte Ramos, CR-1430-92-B, August 22, 1997. 

 The State responded that the petition should be considered untimely.  Exhibit 18d, 

Proposed Order Regarding Untimely Writ. 

 Apparently after both parties met with the trial court, the State then revised their 

proposed order, consenting to the court recommending merits review on equitable grounds. 

Exhibits 18e, f, g, Proposed Order; Hake letter; Welch letter.  The trial Court entered findings 

that counsel had relied upon the date in the Order in good faith and should be heard on the 

merits, then granted the State leave to respond.  Exhibit 18h Order and Findings. 

 The state court later entered Findings of Fact and Conclusions of Law recommending that 

habeas relief be denied.   

 This Court denied relief on July 15, 1998.  Ex parte Ramos, 977 S.W.2d 616 (Tex. Crim. 

App. 1998).  The Court applied the due course of law provision of the Texas Constitution, art. I 

§19, to excuse the otherwise procedurally fatal late filing on grounds that counsel had relied 

upon the trial court’s date-setting in good faith. 

 This Court excused counsel’s multiple failures to meet filing deadlines, but needed only a 

few lines to swat this petition away: 

Five claims involving jury selection and a claim involving the court’s charge to 

the jury at the guilt stage of the trial have already been raised and rejected on the 

direct appeal from this conviction.  See Ramos v. State, 943 S.W. 2d 358 

(Tex.Cr.App. 1996).  They will not be addressed on habeas corpus.  Two claims 

concern the court’s charge to the jury at the punishment stage of the trial.  These 

claims should have been, but were not, raised on the appeal.  Habeas corpus will 

not lie as a substitute for appeal.  See Ex Parte Gardner, 959 S.W.2d 189, 198-

200 (Tex. Cr. App. 1998).  The claims will not be addressed.  The application is 

denied. 
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977 S.W.2d at 616-17. 

 Shockingly, the same attorney who had failed to file a single cognizable claim in state 

post-conviction proceedings was then appointed to represent Mr. Moreno Ramos in federal 

habeas corpus proceedings, and filed the same eight (8) record-based claims there that he had 

filed in state court.  Unsurprisingly, the District Court granted the State’s motion for summary 

judgment on all claims, Order, D.E. 15, Ramos v. Johnson, No. 7:99-cv-134 (S.D. Tex. 2000), 

the Fifth Circuit Court denied a certificate of appealability, Ramos v. Cockrell, No. 00-40633 

(5th Cir. 2002) (per curiam), and the Supreme Court denied certiorari.  Ramos v. Cockrell, 537 

U.S. 908 (2002). 

 Subsequent investigation developed the compelling mitigating evidence contained herein. 

 Mr. Moreno Ramos first presented that evidence to the state court after the International 

Court of Justice ruled in Avena and Other Mexican Nationals (Mex. v. U.S.), No. 128 (I.C.J. Mar. 

31, 2004) [hereinafter “Avena”] that the United States had violated the Vienna Convention on 

Consular Relations by failing to notify him of his right to consular assistance – a claim not 

previously available to him.  The new life history evidence was presented for purposes of 

demonstrating what the government of Mexico could have provided had they been notified.   

Subsequent Application for Post-Conviction Writ of Habeas Corpus at pp. 17-20, Ex Parte 

Robert Moreno Ramos, No. WR 35,938-02 (Filed in Tex. Crim. App. September 29, 2004)  

 The facts of his trial counsel’s ineffectiveness were alleged in that petition with citations 

to Wiggins and related authorities.  However, he did not specifically seek relief on grounds of 

trial ineffectiveness as that possibility was foreclosed at the time.  See Rojas. 

 Neither the trial court or the CCA considered the substance of the evidence at that time 

because the successive petition was found to be procedurally barred and dismissed that 
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application in a summary order: 

This Court has reviewed the subsequent applications at issue here and find that 

they do not meet the dictates of Article 11.071 § 5. Therefore, they are dismissed.  

See Ex parte Medellin, S.W.3d, No. AP-75,207 (Tex. Crim. App. 

Nov. 15, 2006). 

 

Ex parte Ruben Ramirez Cardenas, Cesar Roberto Fierro, Ignacio Gomez, Humberto Leal, 

Roberto Moreno Ramos, and Felix Rocha, Nos. WR-48,78-02, WR-17,425-05, WR-52,166-02, 

WR-41, 713-02, WR-35,938-02 and WR-52,515-03 (Tex. Crim. App. 2007).   

 Mr. Moreno Ramos was pending in federal district court on after the judgement was 

reopened pursuant to an agreed 60(b) motion when the Supreme Court issued it’s holding in 

Trevino v. Thaler, 133 S.Ct. 1911 (2013) that ineffectiveness of initial-review state habeas 

counsel may excuse procedural default of ineffective assistance of trial counsel claims in federal 

court.  Id. at 1921.  Mr. Moreno Ramos immediately sought leave to amend with a trial counsel 

ineffectiveness claim, arguing that he can now establish cause under Trevino.  Motion for Leave 

to File Amended Petition, D.E. 38, Ramos, No. 7:07-cv-0059 (S.D. Tex., 5/30/2013).  

 The past five years of litigation in federal court have all related to whether or not Mr. 

Moreno Ramos would be permitted amend his federal petition with the ineffectiveness claim, not 

about the substance of the claim itself. 

 The State argued that Mr. Moreno Ramos’ ineffective assistance of trial counsel claim 

could not be heard by the federal courts because it had not yet been heard in state court and the 

state courts should get the first opportunity to consider the claim.
5
 

 However, when Mr. Moreno Ramos sought to go back into State Court to allow Texas 

that “first bite at the apple”, pointing to legal developments in the CCA regarding consideration 

                                                 
5
  Id. at 9. 
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of the merits of a successive petition in light of Trevino
6
, the State argued from the other side of 

its mouth that the federal court should not grant his Motion to Stay and Abey because raising the 

claim in the CCA would be “futile”. 

Here, even if Ramos were given another opportunity to return to state court, there 

is no question that the Court of Criminal Appeals would dismiss any application 

as successive pursuant to Texas Code of Criminal Procedure Article 11.071, 

Section 5.
7
 

 

 In the end, the claim was never heard:  the Federal District Court declined to Stay and 

Abate to send the case back to state court but also denied leave to amend so that the claim could 

be heard in federal court
8
; the Fifth Circuit denied a Certificate of Appealability on procedural 

grounds and never reached the question of whether Mr. Moreno Ramos had stated a denial of a 

significant constitutional right
9
; and the United States Supreme Court denied Certiorari.   

 At long last, the merits of Mr. Moreno Ramos’s claims must be examined.  

IV. GROUNDS FOR RELIEF:  MR. MORENO RAMOS WAS DENIED EFFECTIVE 

REPRESENTATION AT THE PENALTY PHASE OF HIS CAPITAL TRIAL, IN 

VIOLATION OF THE SIXTH AMENDMENT 

 

The failure to put any mitigation evidence before the jury was not for lack of available 

compelling evidence of childhood abuse, extreme poverty, and family dysfunction that could 

have been developed and presented. 

The U.S. Supreme Court has established a two part test for assessing the effectiveness of 

trial counsel.  Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).  

A defendant must show that: (i) counsel’s performance fell below an objective standard of 

reasonableness and (ii) counsel’s errors “prejudiced” the defense by depriving the defendant of a 

                                                 
6
  Motion to Stay and Abey, Case 7:07-cv -00059, Doc. 64 at 1-2, (11/28/2017). 

7
   Opp., supra, at 10. 

8
  Final Judgment, D.E. 73, Ramos, No. 7:07-cv-0059 (S.D. Tex., 4/22/2015).  

9
  Opinion Order, Doc. 08-70044, Ramos, No. 08-70044 (5th Cir., 6/30/2016).   



 47 

fair trial whose result is reliable.  That objective standard of reasonableness is generally 

measured by the prevailing standards of defense practice in the community. 

The question as to both prongs in this case are both far more simple and clear than so 

many cases addressed by this Court.  There is no question as to whether trial counsel made 

strategic choices because nothing was done and no reasons have been offered.  Lacking the 

experience, training and qualifications required for capital defense, trial counsel do not seem to 

have understood that it was necessary to develop mitigation.  Counsel never considered pursuing 

a mitigation investigation, nor did they seek or obtain enough information from Mr. Moreno 

Ramos to make a decision as to whether such an investigation was warranted.  Exhibit 7, 

Affidavit of Jack Duval Hunter, II, at 6-7. 

As to prejudice, there will be no questions regarding whether new evidence would be 

cumulative of evidence presented
10

, and no re-weighing of the trial and post-conviction evidence 

together
11

 since absolutely nothing was presented at trial. 

The two attorneys, together, billed $54,598.00 for the entire representation at a rate of 

$40 for out of court hours and $70 for in-court time.  Jack Hunter billed $9,291 for 112.4 out of 

court hours and 68.5 in-court hours to cover all work through January 22, 1993, which was 9 

days into jury selection.  He was later paid $8,000.00 on 2/26/1993 and $8,900 on 4/6/1993 for 

the remainder of trial.  Exhibit 8, Hunter fee voucher. 

Mr. Hunter concedes that inexperience in dealing with capital cases led the attorneys to 

erroneously focus an inordinate amount of their attention on the guilt phase preparations, to the 

detriment of the mitigation case.  Exhibit 7, Affidavit of Jack Duval Hunter, II at 4-5.  Mr. 

                                                 
10

  Ex parte Martinez, 195 S.W.3d 713 (Tex. Crim. App. 2006); Bobby v. Van Hook, 558 U.S. 4, 

12 (2009) and Cullen v. Pinholster, 563 U.S. 170, 200-01 (2011). 
11

  Williams v. Taylor, 529 U.S. 362, 397-98 (2000). 
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Hunter approximates that the defense team spent “approximately seventy-five percent of [the] 

time preparing for the guilt/innocence portion of the case and twenty-five percent on the penalty 

phase.” Exhibit 7, Affidavit of Jack Duval Hunter, II. 

But it doesn’t appear that the team did much to prepare for guilt innocence, either.  Few 

pre-trial motions were filed.   Pre-trial hearings were held on only four days, and often only for a 

portion of the day.  Though a hearing was held on the voluntariness of Mr. Moreno Ramos’s 

statements, no investigation was done into Mr. Moreno Ramos’s mental health, which has 

bearing on voluntariness.   

Mr. Hunter did not personally speak to any witness.  Mr. Hunter does not believe that Mr. 

Flores spoke with any witnesses or with their client without him.  Exhibit 7, Affidavit of Jack 

Duval Hunter, II, at 4.  Thus, Mr. Flores’ out-of-court preparation would have been quite similar 

to that of Mr. Hunter. 

A. Trial Counsel Failed to Meet the Prevailing Standard of Care for 

Capital Defense Counsel in Texas in 1993. 

 

This case is not a close call.  Counsel never tried to develop a penalty phase case.  Unlike 

so many cases, there is no debate here as to whether the failure to present any evidence was a 

strategic choice by counsel.  They never even looked for any such evidence, much less evaluated 

it strategically.  Appointed counsel readily admits that the defense team never considered 

pursuing a mitigation investigation, nor did they seek or obtain enough information from Mr. 

Moreno Ramos to make a decision as to whether such an investigation was warranted.  Exhibit 7, 

Affidavit of Jack Duval Hunter, II at 6-7 9.  Counsel cannot choose not to investigate nor reject 

mitigating evidence without knowing what it is.  See Rompilla v. Beard, 545 U.S. 374 (2005).   

1. The Prevailing Standard of Care for Capital Defense Counsel in 

Texas in 1993 
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 The American Bar Association’s Guidelines for the Appointment and Performance of 

Counsel in Death Penalty Cases (1989 and February 2003) (hereinafter “ABA Guidelines”), 

outline the duties and obligations of undersigned counsel in their representation of a defendant 

facing the death penalty.  The ABA Guidelines have “long . . . [been] referred [to]” by the U.S. 

Supreme Court “as ‘guides to determining what is reasonable’” Wiggins v. Smith, 539 U.S. 510, 

123 S. Ct. 2527, 2537 (U.S. 2003); Strickland v. Washington, 466 U.S. 668, at 688-89 (1984) 

(“Prevailing norms of practice as reflected in American Bar Association standards and the like . . 

. are guides to determining what is reasonable”).   

 A thorough pretrial investigation is “[o]ne of the primary duties defense counsel owes to 

his client.”  Magill v. Dugger, 824 F.2d 879, 886 (11
th

 Cir. 1987).  For that reason, “[i]t should 

be beyond cavil that an attorney who fails altogether to make any preparations for the penalty 

phase of a capital murder trial deprives his client of reasonably effective assistance of counsel by 

any objective standard of reasonableness.”  Osborn v. Shillinger, 861 F.2d 612, 627 (10
th

 Cir. 

1988)(quoting Blake v. Kemp, 758 F.2d at 533 (11
th

 Cir. 1985)).  Unless counsel undertakes “a 

reasonably substantial, independent investigation into the circumstances and the law from which 

potential defenses may be derived,” he cannot provide effective assistance.  Baldwin v. Maggio, 

704 F.2d 1325, 1332-33 (5
th

 Cir. 1983).  

The Sixth Amendment right to effective representation demands, in a capital case, the 

thorough investigation and development of mitigating circumstances.  See Williams v. Taylor, 

529 U.S. 362, 396 (2000) (finding that trial counsel has an “obligation to conduct a thorough 

[mitigation] investigation of the defendant’s background.”); Wiggins v. Smith, 539 U.S. 510 

(2003) (failure of trial attorney to investigate defendant’s background and present mitigating 

evidence violated Sixth Amendment right to effective assistance of counsel); Kenley v. 
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Armontrout, 937 F.2d 1298, 1309 (8
th

 Cir. 1991) (counsel ineffective for not producing non-

statutory mitigation “[g]iven the sympathetic light in which Kenley’s past behavior could have 

been presented, in the context of his family . . . background”); see also Lewis v. Dretke, 355 F.3d 

364, at 368 (5
th

 Cir. 2003) (“It is axiomatic – particularly since Wiggins – that [the decision not 

to present mitigating evidence] cannot be credited as calculated tactics or strategy unless it is 

grounded in sufficient facts, resulting in turn from an investigation that is at least adequate for 

that purpose.”) and Rompilla v. Beard, 545 U.S. 374 (2005). 

A comprehensive mitigation investigation requires defense counsel to conduct an 

extensive and detailed investigation into (a) the circumstances of the offense, (b) the defendant’s 

character and background, (c) any evidence relating to the moral blameworthiness of a 

defendant, (d) aggravating evidence that may be used by the prosecutor at the penalty phase to 

secure a sentence of death, and (e) any additional evidence that would mitigate against a sentence 

of death.  Wiggins, 539 U.S. 510 (2003) (finding that counsel has a constitutional duty to conduct 

an investigation into the defendant’s background, as well as, to gather evidence relating to the 

defendant’s personal moral culpability); Williams v. Taylor, 529 U.S. 362, 415 (2000) (stating 

that counsel has a duty to conduct a requisite, diligent investigation into his client’s background); 

Rompilla v. Beard, 545 U.S. 374 (2005) (holding that even when a capital defendant and his 

family members have suggested that no mitigating evidence is available, defense counsel is 

bound to make reasonable efforts to obtain and review material that counsel knows the 

prosecution will probably rely on as evidence of aggravation at the trial’s sentencing phase).  

2. The prevailing standard of care at the time of Mr. Moreno 

Ramos’s trial mandated that defense counsel conduct a 

thorough social history 

 

It was well established by the time of Mr. Moreno Ramos’ trial that an effective 
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mitigation investigation requires a meticulous multi-generational biopsychosocial inquiry aimed 

at understanding who the client is.  See Welsh S. White, Effective Assistance of Counsel in 

Capital Cases: The Evolving Standard of Care, 2 U. Ill. L. Rev. 323 (1993); Arlene Bowers 

Andrews, Social Work Expert Testimony Regarding Mitigation in Capital Sentencing 

Proceedings, Soc. Work 36 (Sept. 1991); Russell Stetler, Mitigation Evidence in Capital Cases, 

The Champion, Jan./Feb. 1999, at 35-40.  See also, Lee Norton, “Capital Cases: Mitigation 

Investigation,” The Champion (May 1992), pp.43-45. 

At the time of Mr. Moreno Ramos’s trial, the prevailing professional norms required 

counsel to conduct a thorough mitigation investigation.  See Porter v. McCollum, 130 S.Ct. 447, 

454 (2009) (“It is unquestioned that under the prevailing professional norms at the time of 

Porter’s [1988] trial, counsel had an ‘obligation to conduct a thorough investigation of the 

defendant’s background.’”) (quoting Williams v. Taylor, 529 U.S. 362, 396 (2000)).  See also 

Wiggins v. Smith, 539 U.S. 510, 524 (2003) (citing to 1989 ABA Guidelines to establish 

prevailing professional norms in 1989 capital trial).  The Texas and national practices reflect 

“well-defined norms” for mitigation investigation, and thus the floor below which counsel may 

not descend.  Wiggins, 539 U.S. at 524–25; Rompilla, 545 U.S. at 380.
12

   

The mid-1990s standard of care in Texas required a thorough social history when 

                                                 
12

 In Rompilla, in which the Court also found ineffective assistance in capital sentencing, the trial 

was conducted in Pennsylvania in 1988.  Nonetheless, the Court cited and quoted the 1989 ABA 

Guidelines, which “applied the clear requirements for investigation set forth in the earlier 

Standards to death penalty cases.”  Id. at 387 n.7.  The Court also cited and quoted the 2003 

ABA Guidelines as an “even more explicit” statement, but applying the same standards.  Id.  

Thus, it is clear that the Court found that the 1989 ABA Guidelines, as well as the 2003 ABA 

Guidelines, describe the “well-defined” norms for counsel in capital cases tried before or after 

their publication in 1989 and revision in 2003.  See also Hamblin v. Mitchell, 354 F.3d 482 (6th 

Cir. 2003) (sentenced in April 1983) (relying on both the 1989 and 2003 guidelines, the court 

found ineffective assistance of counsel in sentencing in 1983). 
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preparing to defend a capital case.  As in the current edition, in the 1989 ABA Guidelines, “the 

duty to investigate mitigating evidence” was prescribed “in exhaustive detail, specifying what 

attorneys should look for, where to look, and when to begin.”  Van Hook, 130 S. Ct. at 17.  See 

also Wiggins, 539 U.S. at 524 (counsel’s conduct “fell short of the professional standards” 

required of capital counsel “in Maryland in 1989,” because no “social history report” was 

prepared even though counsel had funds available to retain a “forensic social worker”); 

Poindexter v. Mitchell, 454 F.3d 564, 579 (6th Cir. 2006) (sentenced in June 1985) (counsel 

ineffective, in part, for “failing to “consult with an investigator or mitigation specialist, who 

could have assisted in reconstructing [the petitioner’s] social history”). 

The accepted standard was that “investigation should comprise efforts to discover all 

reasonably available mitigating evidence and evidence to rebut any aggravating evidence that 

may be introduced by the prosecutor.”  1989 ABA Guidelines 11.4.1.C.   

Further, counsel has an obligation to secure the assistance of experts in a capital trial.  

1989 ABA Guideline 11.4.1 (“Counsel should secure the assistance of experts where it is 

necessary or appropriate for . . . presentation of mitigation”); Sears v. Upton, 130 S. Ct. 3259, 

3264 (2010) (holding trial counsel ineffective, in part, for failing to present expert testimony that 

could have helped jury better understand defendant in a 1993 capital trial because “[c]ompetent 

counsel should have been able to turn some of the adverse evidence into a positive”). 

Materials from professional literature at the time of Mr. Moreno Ramos’s trial also reflect 

a well-defined standard of care requiring counsel to seek out a wide range of mitigating 

evidence, instructing counsel to both collect a comprehensive set of life history documents and 

interview people who can shed light on the client’s background. In addition, it was already 

accepted practice to hire specialized investigators for life history inquiries in capital cases.  
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David C. Stebbins & Scott P. Kenney, Zen and the Art of Mitigation Presentation, or, The Use of 

Psycho-Social Experts in the Penalty Phase of a Capital Trial, The Champion, Aug. 1986; James 

Hudson, Jane Core and Susan Schorr, Using the Mitigation Specialist and the Team Approach, 

The Champion, NACDL (June 1987); Cessie Alfonso and Katharine Baur, Enhancing Capital 

Defense: The Role of the Forensic Clinical Social Worker, The Champion, NACDL (June 1986). 

Materials from Texas capital defense CLE programs and defender publications around 

the time of Mr. Moreno Ramos’s trial also reflect a well-defined standard of care requiring 

counsel to seek out a wide range of mitigating evidence.   

The State Bar of Texas 20
th

 Annual Advanced Criminal Law Course took place in July of 

1994, merely a year after Mr. Moreno Ramos’s trial.  Materials distributed at the State Bar 

course included a primer on defending capital cases at the sentencing phase.  Exhibit 10 Capital 

Sentencing Strategy: A Defense Primer, July 1994 (hereinafter “1994 State Bar Materials”).  The 

materials reflect the expectation that defense counsel will conduct a searching life history 

investigation: 

A thorough intergenerational life history must be developed, incorporating all life 

history documents and interviews with all first and second degree relatives, 

friends, [and] peers.  As relatives with histories of relevant physical illnesses 

(diabetes, endocrine/hormonal, and neurological) and mental illnesses are 

identified, obtain their medical and life history documents.   

 

Exhibit 10 at 17–18 (1994 State Bar Materials) (emphasis added).  The standard of care required 

that the defense team search for all potentially relevant mitigating circumstances because the 

then-relatively new mitigation special issue made explicit that “everything about the 

circumstances of the underlying offense (or other prior bad acts), the defendant’s character, and 

the defendant’s record (read ‘history’) is relevant to the jury’s final determination of the issue.”  

Id. (emphasis in the original). 
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Decisions of this Court applying Strickland to cases tried in the early-1990s confirm that 

these standards were clearly known and acknowledged at the time of Mr. Moreno Ramos’s trial.  

See e.g. Martinez-Macias v. Collins, 810 F. Supp. 782 (1991); Moore v. Johnson, 194 F.3d 586, 

601 (5th Cir. 1999).  

In Ex parte Gonzales, 204 S.W.3d 391, 393–96 (Tex. Crim. App. 2006), this Court 

plainly announced that, in a post-1991 trial, capital defense counsel were required to investigate 

the client’s childhood and mental health—even in a case in which (1) counsel, before 

investigating, “never even dreamed” the investigation would turn up evidence of abuse; and, (2) 

counsel interviewed family members who did not spontaneously volunteer that the client had 

been abused.  Put differently, by the mid-1990s, Texas capital defense counsel had a duty to 

independently investigate mitigating circumstances related to mental and physical health, and the 

client’s childhood, regardless of whether the information was volunteered by the client and his 

family.  See also Ex parte Kerr, 2009 WL 874005, at *2 (Tex. Crim. App. April 1, 2009) 

(unpublished) (overturning a 1995 death sentence based on ineffective assistance of counsel 

because trial counsel failed to discover “compelling evidence of physical and emotional abuse, 

familial violence, wretched treatment of the defendant by his father, alcoholism, the mental 

retardation of siblings, drug abuse, a history of head injuries, learning disabilities, and possible 

fetal alcohol syndrome.”); Lewis v. Dretke, 355 F.3d 364, 367 (5th Cir. 2003) (“[I]n the context 

of a [1987 Texas] capital sentencing proceeding, defense counsel has the obligation to conduct a 

‘reasonably substantial, independent investigation’ into potential mitigating circumstances.” 

(citation omitted)); Moore v. Johnson, 194 F.3d 586, 617 (5th Cir. 1999) (holding, when 

overturning a 1980 Houston death sentence, “that [because] counsel’s conduct in failing to 

develop or present mitigating evidence was not informed by any investigation and not supported 
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by reasonably professional limits upon investigation, we find that there is no decision entitled to 

a presumption of reasonableness under Strickland.”). 

3. Trial Counsel’s Deficient Performance 

 

Trial counsel did not seek the assistance of a mitigation specialist or conduct a life history 

investigation via any other means.  Counsel did not “do the work of a mitigation specialist” 

themselves.  Exhibit 7, Affidavit of Jack Duval Hunter, II.  The defense team did not conduct 

any life history interviews, gather any school, medical or employment records, or even discuss 

the possibility of trying to find former teachers, neighbors, co-workers, or any other witnesses.  

Exhibit 7, Affidavit of Jack Duval Hunter, II.    

 No one on the trial team traveled to Mexico, where Mr. Moreno Ramos lived until he was 

a teenager, to conduct a thorough investigation of his background.  Nor did anyone on the trial 

team contact Mr. Moreno Ramos’s extended family in California, or conduct any investigation of 

his life in Texas.  Exhibit 7, Affidavit of Jack Duval Hunter, II.   Mr. Hunter concedes that the 

defense team never “considered or discussed” traveling outside of Texas to investigate Mr. 

Moreno Ramos’s childhood and background. Exhibit 7, Affidavit of Jack Duval Hunter, II. 

Trial counsel Hunter never secured investigative or expert assistance.  He later speculated 

that it would have been denied.  See Exhibit 7 at 26.  This reflects his lack of understanding of 

the role of counsel in capital penalty phase and that he was uniformed regarding the standard of 

care.  Had he sought funding, the Court would have provided investigative and expert assistance 

because the standard at the time required them to do so and Courts across the state routinely 

granted such motions.  At the time, life history investigations were required and mitigation 

specialists were widely used.  Counsel made no effort to take advantage of readily available 

resources because they were simply not qualified to do capital work, not trained and had no 



 56 

experience. 

 Nor did defense counsel seek consular assistance.  Mr. Jack Duval Hunter, Mr. Moreno 

Ramos’s appointed attorney, stated that although the entire defense team was aware Mr. Moreno 

Ramos was a Mexican national, he did not “remember speaking to or seeing any representative 

of the Mexican Consulate prior to trial.” Exhibit 7, Affidavit of Jack Duval Hunter, II.  Mr. 

Hunter also admitted that at the time, he was not aware that the authorities were obligated to 

inform Mr. Moreno Ramos of his right to seek the assistance of the consulate or that the 

consulate would have been able to provide assistance in the investigation of mitigating evidence.   

 Without investigation, decisions regarding punishment phase cannot be considered 

reasonable strategy. See Wiggins, supra; see also Rolan v. Vaughn, 445 F.3d 671, 682 (3d 

Cir.2006) (A “decision . . . cannot be according the normal deference to strategic choices [where] 

it was uninformed.”) 

4. Trial Counsel Failed to Meet the Standard of Care for Utilizing 

Expert Assistance 

 

 Given the bizarre circumstances of the crime, trial counsel’s total failure to develop and 

present any expert testimony about Mr. Moreno Ramos’s psychological problems cannot be 

explained.   

Experts such as Drs. Cervantes, Weinstein, and Silva, could have presented and 

interpreted actual test data showing Mr. Moreno Ramos’s medical, psychological and 

neurological impairments, thus “translat[ing] a medical diagnosis into language that [would] 

assist the trier of fact, and therefore offer[ing] evidence in a form that has meaning for the task at 

hand.”  Ake v. Oklahoma, 470 U.S. 68, 80 (1985).  Testing was available at the time and 

neurological defects could have been diagnosed.  Exhibits 3 and 4, Declaration of Ricardo 

Weinstein, Ph.D., and Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, 
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M.D., respectively.   

Trial counsel never secured a complete mental health evaluation of Mr. Moreno Ramos.   

 The defense team failed to provide Mr. Alamia with “any kind of a detailed life history 

[…] since [they] did not have a mitigation specialist and had not investigated his background on 

[their] own.” Exhibit 7, Affidavit of Jack Duval Hunter, II.   The defense team did not ask Mr. 

Alamia to conduct social history interviews with other witnesses to support his evaluation nor 

did they ask him to develop a social history using collateral evidence or witnesses. Exhibit 7, 

Affidavit of Jack Duval Hunter, II. 

Presumably, Mr. Alamia did not identify Mr. Moreno Ramos’s severe and debilitating 

mental disease nor his brain dysfunction.  This is likely because he administered tests 

“inappropriate with individuals with the background, education and cultural upbringing of Mr. 

Moreno Ramos.”  Exhibit 3, Declaration of Ricardo Weinstein, Ph.D.  Further, the testing done 

by Mr. Alamia was incomplete. 

A comprehensive evaluation of brain function must include tests that tap all 

cognitive domains i.e.: attention, memory, concentration, working memory, 

visual-spatial coordination, etc.  The Bender Gestalt is at best a screening 

instrument.  Although there have been several attempts to standardize the results, 

none are accepted as valid neuropsychological results. 

 

Exhibit 3, Declaration of Ricardo Weinstein, Ph.D. 

 

Mr. Alamia did not collect documents or interview family members or otherwise develop 

a social history of Mr. Moreno Ramos.  This evaluation did not meet the professional standards 

of psychologists at the time.   

Furthermore, without obtaining information from collateral sources and 

investigation of the subject’s psychosocial developmental history and cultural 

background, including his level of acculturation, any conclusion would be greatly 

lacking if not completely invalid.  In forensic evaluations, relying exclusively on 

the reports of the subject is considered below the standard of practice. 
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Exhibit 3, Declaration of Ricardo Weinstein, Ph.D.  However, the testing instruments necessary 

to achieve a proper diagnosis of Mr. Moreno Ramos were widely available at the time and could 

have been employed to identify his disabilities and present them to the jury, as described below.  

See Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D. 

B. PREJUDICE: The totality of the mitigating evidence “might well have 

influenced the jury’s appraisal” of Mr. Moreno Ramos’ moral culpability. 

 

For a successful claim of ineffective assistance of counsel, Mr. Moreno Ramos must also 

show the deficient performance of his trial counsel prejudiced his defense creating a reasonable 

probability that the result of the proceeding would have differed but for trial counsel’s errors. 

Strickland v. Washington, 466 U.S. at 687, 694.  A “reasonable probability” is a probability 

sufficient to undermine this Court’s confidence in the outcome of the proceeding.  Id.  Is there a 

reasonable probability that the available mitigating evidence would have caused at least one juror 

to have struck a different balance?  Rompilla, 545 U.S. at 393. 

With inexperienced defense counsel having failed to investigate, develop or prepare any 

life history evidence and the Mexican government unaware of the need to provide assistance that 

might have filled that gap, there was no mitigating evidence whatsoever presented at trial.  (S.F. 

84: 45.)  

A proper investigation, however, would have revealed a wealth of mitigating evidence. 

And had Mr. Moreno Ramos’ jurors heard his life history it would have changed how he was 

seen in myriad ways – jurors would have understood the context for evidence they assumed to be 

aggravating including the statement made to police and his odd and off-putting behaviors. 

1. Poverty 

 

Roberto Moreno Ramos was born May 23, 1954 in Aguascalientes, Ags., Mexico the 

second of ten children in a family crippled by extreme poverty, nutritional deprivation, brutal 
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violence, and a multi-generational history of mental illness. 

Roberto grew up in Guadalajara and Tijuana.  His childhood homes were little more than 

shacks, with no running water or electricity.  Id. at 16, 21-22 and appendices.   

The Moreno Ramos family frequently did not have enough to eat.  Their mother often 

had to resort to selling personal belongings and begging for money just to put food on the table. 

Exhibit 2, Declaration of Dr. Richard C. Cervantes, 53.  

Roberto’s father, Pedro, worked in construction and often was absent for months at a 

time, sending money to the family only sporadically.  Id. at 24, 26.  In Pedro’s absence, Carmen 

Moreno had little means of providing food for her ten children.  They were forced to sell 

household goods to survive, and Roberto and his siblings were forced to work.  Exhibit 1, 

Affidavit of Nancy S. Pemberton at 31, 32, 33.  

Roberto’s first job was as an ice cream vendor pushing a cart in the bustling city streets 

of Mexico by the time he was 13.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions 

by J. Arturo Silva, M.D. at 12.   

When the children were not in school, they were generally expected to be either directly 

or indirectly contributing to the family’s economic survival.   

Pedro regularly enlisted his children, including Roberto, to combine kerosene and wood 

dust with their bare hands into a mixture that they would sell to local shops.  Id. at 24.  The 

children would perform this chore about three times a week with their bare hands, and the skin 

on their hands would peel. Id. at 24.  

There was no money for professional medical care except in a case of extreme 

emergency.   In the 15 years they lived in Guadalajara, members of the Moreno Ramos family 

went to the doctor twice.  One of the emergencies concerned Roberto, who had swallowed a 
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small arrow, which got stuck in his throat.   The arrow had severed Roberto’s tonsils. The doctor 

had to pull it out with tweezers.  Id. at 20.   

The jury never heard evidence of poverty, the type of evidence in caselaw that leads to a 

finding of prejudice and grant of relief. See e.g. Wiggins, infra. 

2. Struggled in school 

 

Roberto struggled in elementary school.   He was known as “blockhead,” or stupid, by 

both teachers and classmates. Id. at 35.  With no resources, support or protection at home and no 

one to teach him successful coping strategies, Roberto suffered these humiliations alone and 

learned to distract attention from his deficits by acting out and interrupting classes, sometimes 

leading to expulsion and even further isolation.  Exhibit 4, Psychiatric Evaluation and Diagnostic 

Impressions by J. Arturo Silva, M.D.  Not surprisingly, Roberto skipped school to avoid being 

bullied.  While in Los Angeles, Roberto started ninth grade and was placed in English as a 

Second Language classes, art, and physical education.  Id. at 46.  He was not placed in any 

academic subjects, was never tested, and dropped out of school at the end of ninth grade.  Id.   

Pedro encouraged Roberto to behave aggressively with the other children.  As often the 

case in abusive families, Roberto sought his father’s attention and approval despite the horrific 

abuse.  Exhibit 2, Declaration of Dr. Richard C. Cervantes.   In order to win praise from his 

absent father, Roberto would get into fights at school, showing that he was “aggressive” and was 

“defending himself.”  Exhibit 1, Affidavit of Nancy S. Pemberton at 37.  

3. Father’s Infidelity and Family Dysfunction 

 

Pedro inflicted not only physical but emotional abuse on Carmen throughout their 

marriage.  He participated in extramarital affairs with other women, making little to no attempt 

to hide them from her.  On one occasion the family was confronted by Pedro’s infidelity when a 
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woman appeared on their doorstep.  Another instance was when Pedro took Roberto’s brother, 

Gustavo, to the movies with a woman who he was unashamedly hugging and kissing while in 

front of him.  Exhibit 2, Declaration of Dr. Richard C. Cervantes. 

Pedro was also frequently absent.  Pedro worked in construction and often was gone for 

months at a time, sending money to the family only sporadically.  Exhibit 1, Affidavit of Nancy 

S. Pemberton at 24, 26.  Some family members attributed Pedro’s erratic disappearances from 

the family home at least in part to his infidelity.  Exhibit 2, Declaration of Dr. Richard C. 

Cervantes.  

Knowing this would have put testimony regarding Roberto’s own infidelity into a 

different context, particularly the scenes described by Osmar which so closely mirror those 

between Pedro and Gustavo. 

4. Brain damage 

 

 Roberto suffers from a severe brain dysfunction, possibly of a genetic origin.  The portion 

of Roberto’s brain that is devoted to higher functions, such as impulse control, does not work 

properly.  There are significant abnormalities in his frontal lobe, the area of the brain that helps 

deal with stress, regulate emotions, and control impulsivity.  This area is also responsible for 

interpreting feedback from the environment and when damaged often impairs the processing of 

information necessary for sound judgment.   Exhibit 3, Declaration of Ricardo Weinstein, Ph.D.  

at 10-11.  Roberto is also of low-average intelligence.  Id. at 13. 

Due to counsel’s deficiencies, the jury never learned about Mr. Moreno Ramos’ 

longstanding brain injury, which manifested in significantly compromised cognitive and 

psychiatric functioning and affected all aspects of his life. 

The jury thus had no way to contextualize the evidence before them of his struggles in 
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life, nor reason to conclude that his crimes and other failings were anything other than bad 

choices by a bad man, as the prosecution contended.  Courts reviewing capital sentencing claims 

in habeas have acknowledged the unique importance of evidence of organic or physical brain 

injury: 

Evidence of organic brain damage is something that we and other courts, 

including the Supreme Court, have found to have a powerful mitigating effect.... 

And for good reason—the involuntary physical alteration of brain structures, with 

its attendant effects on behavior, tends to diminish moral culpability, altering the 

causal relationship between impulse and action.” See Victor Hooks, 689 F.3d at 

1205 (citations omitted). Because of its central significance, where the 

defendant’s circumstances put it in play, ordinarily it would be “patently 

unreasonable for [counsel] to omit this evidence from his case for mitigation.” 

Smith v. Mullin, 379 F.3d 919, 942 (10th Cir.2004); see id. (noting “evidence of 

[petitioner’s] mental retardation, brain damage, and troubled background 

constituted mitigating evidence” and, indeed, is “exactly the sort of evidence that 

garners the most sympathy from jurors”). 

 

Littlejohn v. Trammell, 704 F.3d 817, 860 (10th Cir. 2013) (footnote omitted). 

 

No accurate picture of Mr. Moreno Ramos could have been presented without the 

central fact that his brain is damaged, and that damage was exacerbated by his repeated 

exposure to trauma.  Nor could his jury reliably assess his moral culpability – the very purpose 

of a capital sentencing proceeding – without knowing about these disabilities.  Trial counsel’s 

failure to investigate and present this essential information undermined the reliability of his 

death sentence. See Williams v. Taylor, 529 U.S. 362, 370 (2000). 

Evidence of damage to Mr. Moreno Ramos’s frontal lobe – the area responsible for 

executive functioning, such as moral judgments and impulse control - would have assisted the 

jury in understanding the bizarre circumstances of the crime.  Numerous courts have found 

prejudicial error in cases where compelling mitigating evidence bearing on mental capacity 

existed but was neither developed nor presented at trial.  See, e.g., Lewis v. Dretke, 355 F.3d at 

368 (finding trial counsel ineffective for failing to investigate and present evidence of childhood 
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abuse perpetrated by defendant’s father); Battenfield v. Gibson, 236 F.3d 1215, 1226 (10
th

 Cir. 

2001) (counsel ineffective in capital sentencing for failing to adequately investigate and present 

mitigating evidence of, inter alia, the defendant’s “involvement in a serious car accident at age 

18, during which he sustained a serious head injury and after which he heavily used alcohol and 

drugs”); Bloom v. Calderon, 132 F.3d 1267 (9
th

 Cir. 1997), cert. denied, 523 U.S. 1145 (1998); 

Middleton v. Dugger, 849 F.2d 491 (11
th

 Cir. 1988) (failure to conduct investigation into 

petitioner’s background, to uncover mitigating, psychiatric, IQ, and childhood information, and 

to present that information at penalty phase of death penalty case ineffective); Stephens v. Kemp, 

846 F.2d 642 (11
th

 Cir. 1988) (counsel ineffective for failing to investigate, present, and argue to 

jury at sentencing evidence of defendant’s mental history and condition); see Frazier v. Huffman, 

343 F.3d 780, 797-799 (6
th

 Cir. 2003), cert. denied, 124 S.Ct. 2815 (2004) (“Had the jurors been 

confronted with the mitigating evidence of [petitioner’s] brain injury, the probability that at least 

one juror would not have decided that the aggravating circumstances of the case outweighed the 

mitigating circumstances” was sufficient to establish prejudice). 

More importantly, with the evidence of brain damage, the jury could have learned that 

violence was not an inescapable part of Mr. Moreno Ramos’ life. The picture the state put before 

the jury was a cold man, predestined to be violent.  Evidence of brain damage puts the lie to this 

assertion because although brain damage is irreparable, it is treatable. As the Littlejohn court 

wrote: 

[E]vidence [of brain damage] could have been used to powerful mitigating 

effect, indicating that Mr. Littlejohn’s criminal past is a product of a physical 

condition that is treatable, such that his criminal past is not an accurate predictor 

of his future. That is, it could have indicated to a jury that Mr. Littlejohn was not a 

continuing threat. See Victor Hooks, 689 F.3d at 1205 (“Diagnoses of specific 

mental illnesses ..., which are associated with abnormalities of the brain and can 

be treated with appropriate medication, are likely to [be] regarded by a jury as 

more mitigating than generalized personality disorders....” (alterations in original) 
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(quoting Wilson, 536 F.3d at 1094) (internal quotation marks omitted)); cf. Gilson 

v. Sirmons, 520 F.3d 1196, 1249–50 (10th Cir.2008) (holding that evidence of 

organic brain disorder— seemingly with no evidence as to possible treatment—

would not have altered the jury’s prejudice analysis because the “presentation of 

th[e] evidence would likely have weighed against [the petitioner] by erasing any 

lingering doubts that may have existed as to his role in [the underlying] murder, 

and by confirming the jury’s conclusion that he represented a continuing threat, 

even if confined in prison for life”). 

 

Littlejohn, 704 F.3d at 33-34. 

 

5. Major Mood Disorder 

 

Mr. Moreno Ramos has suffered from Bipolar Disorder for most of his life, including the 

time period of the crime for which he has been convicted and the trial that resulted in that 

conviction.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, 

M.D. 

Although Roberto did not have insight into his symptoms, numerous family witnesses 

recall having observed an array of signs and symptoms of mental illness, including mood 

instability, episodes of anger that he would not later remember, derailment and tangential speech, 

pressured speech, grandiosity, from the time he was a child up until the time of his arrest.  

Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D. 

Throughout Roberto’s childhood and early adolescence his other siblings would make 

fun of him “because of the odd and silly things he would say.”   Exhibit 2, Declaration of Dr. 

Richard C. Cervantes.  Roberto’s family members also noticed his strange mood swings, 

seeming hallucinations, and apparent dissociation from reality.  Exh. 3 at 49, 63-65; see also, 

Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D. 

Both Roberto and his brother Enrique demonstrated emotional problems, odd thinking, 

and aggressiveness that did not appear to be associated with a conduct disorder, even during their 

early childhood.  For example according to statements made by his brother, Ramiro Moreno 
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Ramos, Roberto was so delusional that he would talk about all the possessions he had, while at 

the same time he was looking for a job and asking for money.  He tried to make his siblings 

believe that he was a successful contractor.  According to Ramiro, Roberto was very 

temperamental and would get mad for no reason, and he acted “weird and psychotic.”  Exhibit 2, 

Declaration of Dr. Richard C. Cervantes. 

The delusions that increased in frequency and intensity through his life were noticed by 

Roberto’s family beginning when he was a young adult.  When Roberto was a young adult he 

had delusions about his life, and his brother Carlos recalled times when Roberto thought he had 

“special powers.”   Exhibit 2, Declaration of Dr. Richard C. Cervantes 

“He would always tell us that he had lots of money, that he owned lots of property and 

cars.  Even when he was gone for long periods of time as an adult he would come home and tell 

us unbelievable stories about his material possessions, property and things like that.”  Exhibit 2, 

Declaration of Dr. Richard C. Cervantes. 

6. Roberto was Industrious and Ambitious, but Repeatedly 

Thwarted by His Mental Illness 

 

When Roberto was living in Los Angeles, California in the 1970s to 1980s, he left school 

and was introduced to the construction industry by his father.  With the help of his father he got 

himself into a labor union and by his own accounts was proficient in his trade.  Exhibit 4, 

Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D..  In 1971 and 1974 

Roberto worked for his uncle, Jose Ceballos, again in construction.  His uncle noticed that 

Roberto suffered from mood swings, at times acting normal to suddenly becoming quite 

aggressive.  He also noticed that his behavior was at times unpredictable, for example Roberto 

would refuse to go under a house because he was fearful then on other occasions he would be 

happy to go under a house.  Exhibit 1, Affidavit of Nancy S. Pemberton at 13.  
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When he was 17 years old, Roberto moved in with a 22 year old woman he met in a 

restaurant.  The next year, they married.  Exhibit 1, Affidavit of Nancy S. Pemberton at14.   

Roberto continued to work in the construction industry.  In 1974 he was an employee of 

Craftsman Lens Company and then in 1975 to 1978 he worked for Ryland Homes of California. 

Exhibit 1, Affidavit of Nancy S. Pemberton at 13.   

By the mid-1970s, Roberto and Leticia had eventually moved back to live with the 

Ramos family at 216 South Gage Avenue.  Exhibit 1, Affidavit of Nancy S. Pemberton at 13. 

Roberto and Leticia later purchased a house.  Roberto set out to fix the property up 

however it remained incomplete before they moved to Chicago in the 1980s.  Roberto started his 

own construction company.  During this time, Roberto’s family heard very little from him or 

Leticia and would only get the rare report that they were doing well.  Exhibit 1, Affidavit of 

Nancy S. Pemberton at 14.   

In the late 1980s Roberto and Leticia moved to Puerto Progreso, Texas.  Roberto 

discovered that the economy at the time was not very good, providing little opportunity for work 

and therefore Roberto struggled to find regular employment.  He did a couple of jobs, one where 

he made kitchen cabinets.  Roberto also travelled to Los Angeles again and worked with his 

brother –in-law, Jose Sarabia, for about three months.  Exhibit 4, Psychiatric Evaluation and 

Diagnostic Impressions by J. Arturo Silva, M.D..  Roberto worked at Hopes Group Home that 

provided care for mentally ill individuals.  His employer had said that Roberto was good with the 

patients, however he observed that they tended to control Roberto rather than the other way 

around.  Exhibit 1, Affidavit of Nancy S. Pemberton at 15.   

Roberto still did not maintain regular contact with his family during this time; however 

he would occasionally visit them without Leticia and his children, who would remain in Texas.  
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Roberto continued to tell his family that he was doing well, yet it was reported by some members 

of his family that Roberto would hang around the Home Depot, trying to obtain work as a day 

laborer. Exhibit 1, Affidavit of Nancy S. Pemberton at 15.    

Roberto suffered from emotional lability and mood swings noticeable to those around 

him.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D..   

During these sporadic visits Roberto’s family noticed that he exhibited strange behaviors 

and abnormal speech patterns.  He consumed excessive amounts of caffeine and cigarettes.  On 

one occasion he was talking normally with his sister-in-law “when the look on his face changed, 

his eyes got ‘weird’ and he began talking about reading books about the devil and witchcraft.”   

Exhibit 1, Affidavit of Nancy S. Pemberton at 16.  This conversation continued for a time then 

he suddenly returned to normal.  Another occasion while watching TV, Roberto suddenly called 

his nephew a monkey and started to imitate the actions of one by scratching himself, and 

jumping up and down.  Exhibit 1, Affidavit of Nancy S. Pemberton at 15. 

Roberto and Leticia frequently argued.  Exhibit 1, Affidavit of Nancy S. Pemberton at 14.  

Like his father, Roberto had extramarital affairs during his relationship with Leticia.  He said he 

felt by having the affairs it brought him and Leticia closer.  Exhibit 4, Psychiatric Evaluation and 

Diagnostic Impressions by J. Arturo Silva, M.D..   

In the early 1990s Roberto traveled to Mexico and met a woman, Maria Elena Aguilar, he 

married her in Reynosa while he was still married to Leticia.  He believed that this marriage with 

Maria was legal and had obtained a marriage certificate that cost 30 pesos.  Exhibit 4, Psychiatric 

Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D.. 

7. Mental Health Evidence Would Have Helped Rebut Future 

Dangerousness 

 

Mr. Moreno Ramos’s condition was identifiable and treatable at the time of his trial in 
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1993.  Id. 

Had the proper testing and investigation been done, an expert could have testified 

to the jury that Mr. Moreno Ramos suffers from an organic brain dysfunction that 

is either genetic or the result of a brain injury; that he suffers from Bipolar 

Disorder, which is a severe and debilitating mental disease; that he has been 

psychologically damaged by a lifetime of poverty and physical abuse; that these 

conditions impaired his judgment and prevented him from coping with stress in 

normal, healthy ways; that all of these conditions are treatable and that, with 

treatment, Mr. Moreno Ramos could manage well in the structured world of a 

prison and that he would pose a very low risk to society. 

 

Id. at pg. 3. 

The psychiatric disorders from which Mr. Moreno Ramos suffered during and around the 

time of the deaths of his wife and children have been treatable by mental health professionals for 

many years, beginning long before the time that Mr. Moreno Ramos’ wife and two children died, 

and continuing until the present.   

Had Mr. Moreno Ramos been properly diagnosed prior to trial, an expert could have 

testified before the jury that his conditions were treatable and that proper medication would 

greatly reduce the likelihood of his being violent in the future, particularly if he were living in 

the controlled environment of a prison.  Exhibit 4, Psychiatric Evaluation and Diagnostic 

Impressions by J. Arturo Silva, M.D.. 

With regard to Bipolar Disorder, by1990, effective psychopharmacological interventions 

were already well established in clinical psychiatric practice.  As early as the 1970’s, effective 

psychopharmacological treatment of Bipolar Disorder had already become available (Goodwin 

and Jamison, 1990, pp. 603-629).  Moreover, by 1990, psychotherapeutic techniques had long 

been introduced in the treatment of Bipolar Disorder (Goodwin and Jamison, 1990, pp. 725-745).  

 With regard to the components of Mr. Moreno Ramos’ Personality Disorder, there are 

both biological as well as psychotherapeutic interventions that may be of benefit.  See, for 
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example, Soloff, 2000.  Many of these interventions were available well before 1990.  Exhibit 4, 

Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D., Psychiatric 

Evaluation and Diagnostic Impressions. 

8. Mental Health Evidence Would have Re-Framed Understanding 

of Mr. Moreno Ramos’ Statements to the Police 

 

Had defense counsel been aware of Mr. Moreno Ramos’ Bipolar disorder, long history of 

mental illness and brain dysfunction, they may have been successful in excluding the statements 

allegedly made by this unsophisticated first-time defendant with low IQ who was held without 

representation for two months and interrogated without out counsel for over a week or better 

explained and contextualized the statements at penalty phase.  Their failure to investigate 

severely prejudiced Mr. Moreno Ramos at guilt/innocence phase and penalty. 

9. Evidence of Mental Illness Would Have case a Different Light on 

Aggravating Evidence of Strange Stories Told by Mr. Moreno 

Ramos 

 

 Basilisa Hernandez Silva testified at penalty phase that in 1988 Roberto Ramos married 

her daughter Maria Elena Aguilar.  Mrs. Silva testified that the last time she saw her daughter 

was in 1989 when she moved with Mr. Ramos to Fort Worth, Texas. (S.F. 84:31-33)  The only 

news she had of her daughter was through Mr. Ramos.  Ms. Silva testified that Mr. Ramos called 

her and told her that she had a grandson named Ulises Jonathan. (S.F. 84:33)  Mr. Ramos also 

returned to Mexico and told her “that her daughter was fine and not to worry about her.” (S.F. 

84:33)   

 During the previous witness testimony, the district attorney introduced State’s Exhibits 

213, 214, and 215. (S.F. 84:14)  Osmar Ramos testified that the three exhibits were pictures were 

of his brother, Johnathan Ramos. (S.F. 84:15)  Ms. Silva was shown the same exhibits and 

testified that they were photos given to her by Mr. Ramos who told her that they were a photo of 



 70 

her grandson, Ulises Jonathan. (S.F. 84:34) Miguel Aguilar Hernandez, Maria Elena Aguilar’s 

brother, was also shown State’s Exhibits 213, 214, and 215 and testified that there were the 

photos he was shown of his sister’s son, Jonathan Ulises, and that the photos were given to his 

mother by Mr. Ramos. 

 During the punishment phase the jury heard testimony from Miguel Aguilar Hernandez, 

brother of Maria Elena Aguilar.  He testified that his sister married Mr. Ramos in June of 1988 

and that his sister and Mr. Ramos then lived with him for about six months. (S.F. 84:36-38) 

During the state’s previous examination of Osmar Ramos, Osmar testified that in June of 1988 

Mr. Ramos sent his family, Leticia, Osmar and Abigail, to Austin, Texas to live with Osmar’s 

uncle because Mr. Ramos “said he had some work to do around the house, and he was going to 

start building another house.” (S.F. 84:16) 

 During the closing arguments, district Attorney Lopez told the jury 

And, just as they were silenced, that man, Robert Ramos, should be silenced, so 

that he will never deceive any woman again. So that he will never beat anyone 

again. So that he will never use a hammer over the head of anyone.  

 

(S.F. 84:75). 

 

10. Multi-generational history of mental illness 

 

There is a long history of mental illness in the Ramos family.  Roberto’s brother Enrique 

is schizophrenic.  Id. at 54.  In addition, Roberto’s sister Andrea, who is now deceased, had 

problems with drug use.  Id. at 47.  Roberto’s father also displayed signs of paranoia and mania.  

Roberto’s family members also noticed his strange mood swings, seeming hallucinations, and 

apparent dissociation from reality.  Id. at 49, 63-65.  See also, Exhibit 4, Psychiatric Evaluation 

and Diagnostic Impressions by J. Arturo Silva, M.D.. 

There is a long history of mental illness in the Moreno Ramos family.  Roberto’s brother, 
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Enrique, has “religious delusions” of being the indigenous Saint, Juan Diego, and has been 

diagnosed as schizophrenic.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. 

Arturo Silva, M.D..  Roberto’s sister Andrea, who is now deceased, struggled with addiction.  Id. 

at 47.  Roberto’s father displayed signs of paranoia and mania.   

11. Aggravating Evidence of Domestic Violence Would have Been 

Cast In an Entirely Different Light had the Jury Heard the 

Compelling Evidence of Multi-generational history of Severe 

child abuse  

 

Pedro was also an extremely violent man who brutalized his wife and his children 

frequently over the span of many years.  Pedro himself had been victimized in a cycle of 

domestic violence that damaged the lives of at least four generations of the Ramos family.  

Roberto’s grandmother was extremely abusive towards both her children and her grandchildren.  

Many of the most sadistic forms of abuse seemed to be passed on from one generation to the 

next. 

Punishment was frequent, it was painful, and it was unpredictable.  Pedro hit the 

boys with his fist, his belt, and a chain from a car engine.  He threw whatever he 

could get his hands on at them.  He made them kneel on grains of sand or small 

stones for long periods, while they held their arms out and held bricks in their 

hands.  He dunked their heads in the pail used to wash dishes, over and over, until 

they felt as though they would drown. . . The children learned not to react, not to 

cry or yell in pain, because their reactions would stimulate yet more punishment. 

 

Id. at 25. 

 

Similar methods of abuse were perpetrated by Roberto’s grandmother on her son Pedro 

and on Pedro’s own children, Roberto and his siblings.  Id. at 7, 25.  Roberto’s father would tie 

him up by his ankles and let him hang, repeating what he had experienced as a child when he 

was hung by his thumbs as punishment.  Id. at 8, 25.  Roberto’s mother was a victim of similar 

abuse by Pedro and was utterly unable to protect her children from their father, leaving them 

defenseless.  Id. at 28, 32. 
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Carmen Sandoval’s lifetime of hunger and misery shaped her into a strong, bitter and 

judgmental woman, and a shockingly abusive parent and grandparent.  She physically and 

emotionally abused her children and grandchildren, insulting them, throwing objects at them and 

inflicting other forms of excessive and irregular punishment.  Exhibit 1, Affidavit of Nancy S. 

Pemberton.   She would hit the children with a big stick, with her shoes, or with any object that 

was around, hitting them on the head, face and body.  Id. at 7.    

Roberto’s father, Pedro, had been victimized in a cycle of domestic violence that 

damaged the lives of at least four generations of the Ramos family.  Many of the most sadistic 

forms of abuse seemed to be passed on from one generation to the next.  Pedro suffered physical 

and mental abuse from his mother and also his siblings.  Jose Ceballos, Pedro’s half-brother, 

used to hang Pedro from his thumbs when he was a child, something that Pedro would later 

inflict on his own children as an adult.  Exhibit 2, Declaration of Dr. Richard C. Cervantes.    

Carmen Sandoval’s abuse was often targeted to specific children, Roberto’s father, Pedro, 

was one of the children singled out by his mother to suffer severe forms of abuse.   

As do many survivors of childhood abuse, Pedro reenacted this form of treatment with 

his own children.  Pedro used various tools in beating Roberto and his children, including a chain 

from a car engine; he burned their hands on the stove, he dunked their heads in the pail used to 

wash dishes until they felt as if they would drown, he forced them to kneel on sand or small 

stones for long periods with their arms stretched out holding bricks, as well as hanging Roberto 

by his ankles and let him hang, repeating what he had experienced as a child when he was hung 

by his thumbs as punishment.  Id. at 25.  On one occasion Roberto was hanging from his ankles, 

as punishment, for such a long period of time and would not be brought down when he needed 

the toilet.  Having no other choice he would have to defecate himself while hanging upside down 
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from his ankles.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo 

Silva, M.D., III. Data, Social History having been the Victim of Physical Abuse. 

Roberto and his brother Enrique suffered the most severe forms of abuse at the hands of 

their father.  Exhibit 2, Declaration of Dr. Richard C. Cervantes. 

Sandoval similarly abused her grandchildren.  Roberto’s sister Natividad remembers her 

grandmother punishing her by thrusting her head into the bucket that was used as a toilet.   Id.   

Ramiro Ramos, Roberto’s younger brother, also recalls the abuse they suffered from Sandoval 

and how she treated Roberto and his siblings differently from her other grandchildren.  Exhibit 2, 

Declaration of Dr. Richard C. Cervantes. 

What was perpetrated by Carmen Sandoval on her son Pedro and on Pedro’s own 

children was then perpetrated by Pedro on Roberto and his siblings.  Id. at 7, 25.  

Roberto was confronted with brutal violence, directed at him as a child, and witnessed by 

him when he was powerless to protect his mother and siblings.  His father, Pedro, was a cruel, 

violent man.  Although the entire family experienced physical and emotional abuse, it was 

Roberto and his brother who suffered the most and who was most affected by the abuse.  For 

Roberto the abuse began at the age of four years old, when Pedro was home, he frequently 

brutalized Roberto 2 to 3 times a week for both real and imagined misbehavior.  Exhibit 2, 

Declaration of Dr. Richard C. Cervantes.   

Pedro’s other children could not escape completely from his abuse, Roberto’s brother, 

Carlos recalls an instance when he suffered at the hands of his father.  When he was 9 years old, 

he was getting onto a bus with Pedro, when a watermelon that he was holding fell and broke on 

the stairway of the bus.   His father became enraged, yelling at him and hitting him with his hand 

and fist into Carlo’s body and face.  This incident happened in front of the passengers on the bus, 
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none of whom interfered or said anything.  Exhibit 2, Declaration of Dr. Richard C. Cervantes.   

Pedro incited fear among his children, his daughter Natividad described a time when she 

and her siblings were required to learn several pages of homework, while they sat on their knees, 

before their father returned from picking up a check.  Natividad became so nervous that she 

could not learn anything, when it came time to recite it to her father, she burst out crying and wet 

herself.  Pedro responded by taking off his belt and hitting her on her arms, legs and body.  

Exhibit 2, Declaration of Dr. Richard C. Cervantes.   

When Pedro was home he continued to exert his power and control over his family by 

isolating them from the neighbors and their community.  This isolation only facilitated the abuse 

as there was no one to witness the abuse suffered.  Exhibit 2, Declaration of Dr. Richard C. 

Cervantes.   

 During the punishment phase of trial the jury heard testimony from Mr. Ramos’ son, 

Osmar Ramos, about the physical and verbal abuse he was subjected to by Mr. Ramos.  He 

testified that Mr. Ramos would hit him “with pipes or whatever he could get his hands on.” (S.F. 

84:8)  Osmar testified about a time Mr. Ramos hit him with a belt and left him with scratches and 

bruises. In order to be able to go to school the next day Mr. Ramos told Osmar to “wear some of 

his clothes so that it wouldn’t show.” (S.F. 84:9)  Osmar testified that as punishment Mr. Ramos 

“held me up through my private part.” (S.F. 84:10)  He further explained that “it was telephone 

wire.  He put an iron and he put books on it as weight,” and that it was tied to his penis. (S.F. 

84:10) He testified that when he was 8 years old he was in the bathtub “just playing with bubbles 

and that in the bathroom, and he said I was taking too long and he stuck my head in there.” (S.F. 

84:12)  Osmar testified that Mr. Ramos encouraged him to commit suicide and pointed a loaded 

gun at him. 
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I would try to tell him sometimes I wish I wasn’t born or I feel like killing myself. 

And, he said, go ahead. That time, he gave me a loaded pistol and, he pointed it 

right at my mouth…He says, “You want to die? Go ahead, do it.” I told him, 

“Why did you point it at my head?” He said, “No, if you want to die, you’ll die 

faster, once you shoot yourself in the mouth.” (S.F. 84:12-13) 

 

 Osmar Ramos also testified about the physical abuse he witnessed his mother, Leticia 

Ramos, suffer at the hands of Mr. Ramos.  

I saw him beat her, frequently. There would be times when he would put tape 

around her mouth so the neighbors wouldn't hear her scream. It would be that 

gray duct tape, as he would hit her. (S.F. 84:11) 

 

 Osmar recalled when Mr. Ramos beat his mother for going to bail his cousin out of jail.  

And, Roberto Ramos, he got mad and he beat her up because she was out to go 

bail him out.  I remember seeing blood all over the kitchen floor.  I heard cursing 

that night. They thought I was asleep.  I was just lying in bed, hearing them argue 

and fight all night.  I was nine years old at the time. (S.F. 84:11) 

 

Osmar testified that his mother endured both physical and verbal abuse.  He testified that is 

happened “twice a month. There wouldn't -- in other words, there wouldn't be a month, a day in a 

month where none of that would go on at home.” (S.F. 84:13) 

Having conducted no life history investigation, the defense were utterly unaware of how 

these specific acts of coercion and control are a recreation of the multi-generational patterns of 

abuse in the Moreno Ramos family.   

Roberto Moreno Ramos’ family history exemplifies a cycle of severe and 

persistent violence, coupled with abandonment and neglect.  My interviews as 

well as the interviews reflected in Pemberton’s Affidavit disclosed a cycle of 

violence that began at least two generations before Roberto.   

 

Exhibit 2, Declaration of Dr. Richard C. Cervantes, at 3.   

The defense failed to cross Osmar about family history and instead focused on Osmar’s 

suicide attempts, seeking to demonstrate that his father had not been the cause of his despair.  

Osmar’s history of depression and suicidal ideation should not have been understood as 
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aggravation, but as evidence of a multi-generational history of mental illness. 

 In her closing remarks, ADA Lopez told the jury that Mr. Ramos is a “brutal man.” (S.F. 

84:73) and asked the jury: 

What is mitigating?  This is a deceitful man.  A man who was married three times, 

and one can't be found.  He's abusive.  He beats. He kills.  What is redeeming 

about this man?  Nothing.  Nothing.  There is nothing mitigating here.  

 

(S.F. 84:74) 

 

12. Lack of support to meet special needs— 

 

The children also received little cognitive stimulation or enrichment.  Not only were there 

no resources to provide the stimulation necessary to a child’s proper development, neither parent 

was educated enough to contribute meaningfully to their cognitive development.  Moreover, one 

parent was either absent or uninvolved while the other was overwhelmed with trying to meet the 

physical needs of her children. Exhibit 2, Declaration of Dr. Richard C. Cervantes 

Roberto’s mother, Carmen Moreno, was in no position to protect her children from either 

the violence of their father, or the extreme poverty in which they lived.  She too was a victim of 

Pedro’s anger and violence, incapable of intervening and protecting her children.  Id. at 28.   

Pedro would repeatedly threaten to hit his wife, when challenged he would hit the wall with his 

fists with such force that on one occasion he broke it.  Before long, Pedro began to hit Carmen 

and despite her best efforts to keep the abuse hidden from her children, they often heard their 

farther beat and abuse their mother.  Exhibit 2, Declaration of Dr. Richard C. Cervantes.   

1. Stressors-- 

Roberto Moreno Ramos’ childhood and young adulthood were defined by multiple, 

severe and continuous stressors that interrupted his development and placed him at great risk of 

developing a mental illness as an adult.  These risk factors include:  
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 a)   As a child, Mr. Moreno Ramos was subjected to severe physical and 

emotional abuse.  He and his brother Enrique were particularly targeted by their father.   All the 

children witnessed the physical abuse of their mother. 

 b)  The breakdown of the family structure, including lack of adequate parenting 

and neglect of basic needs.  Mr. Moreno Ramos’ father was frequently absent and eventually 

abandoned the family. 

 c)   The stresses associated with family immigration, life in a high risk border 

city, and multiple family separations. 

 d)   Extreme poverty and uncertainty in meeting daily material needs such as food 

and housing, particularly while living in Guadalajara, Tijuana and East Los Angeles.   

Taken together, these factors greatly increased the risk that Mr. Moreno Ramos would 

develop a psychiatric disorder as an adult.  Mr. Moreno Ramos’ predisposition to mental disease 

was increased by a family history of mental illness.  Finally, the abuse meted out by his father, 

and Mr. Moreno Ramos’ exposure to multiple toxins as a child, create conditions conducive to 

organic brain damage. Exhibit 2, Declaration of Dr. Richard C. Cervantes. 

Roberto was exposed to numerous chemical toxins from an early childhood.  When the 

family was living in Mexico, they were living in metropolitan areas, where the air and water 

quality standards were non-existent and were exposed to numerous toxins in the home and 

neighborhood.  Exhibit 2, Declaration of Dr. Richard C. Cervantes.   

13. Chaos, lack of safety— 

 

The Moreno Ramos family experienced a long history of dislocation and family 

upheaval.  Roberto’s father was rarely with the family, often leaving to work in other cities, or to 

have affairs with other women.  Id. at 26, 30, 45.   
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The Moreno Ramos family experienced an unremitting lack of safety, chaos, dislocation, 

isolation and family upheaval.  Life didn’t improve when Pedro was gone.  Not only did the 

family often go hungry, but they were totally unprotected from the dangers of being assaulted or 

robbed.  Because the family’s ramshackle house was constantly under construction, it was not 

secure and Carmen Moreno would leave the lights on all night to keep intruders at bay.  Exhibit 

1, Affidavit of Nancy S. Pemberton at 27.   The family needed Pedro, despite his abusive 

treatment, both for their physical safety and for their economic survival.  Exhibit 2, Declaration 

of Dr. Richard C. Cervantes at 29.  

The Moreno Ramos family moved from one high crime urban neighborhood to another, 

for years living in an incomplete house with the constant threat of intruders, so impoverished that 

getting basic nutrition became a daily struggle for survival and with the ever present threat of 

violence at the hands of Pedro.  This relentless sense of fear and vulnerability and lack of 

security does lasting damage to children who live under such circumstances.  As Dr. Cervantes 

explains: 

The very first developmental task that all children master is safety and security.  

As illustrated by Maslow’s “Hierarchy of Needs,” a child’s most fundamental 

needs must be met before it is possible for him or her to move forward with other 

aspects of cognitive and emotional development.  Children in an environment 

such as the one survived by Roberto Moreno Ramos don’t have the ability to 

develop cognitively and emotionally in appropriate ways.  If a child is not safe 

and secure, as these children were not, they use all of their psychological 

resources on the fear and anxiety of their daily lives and learn merely to survive.  

They cannot learn or develop normal relationships.  

 

Exhibit 2, Declaration of Dr. Richard C. Cervantes. 

The family immigrated to the United States in 1970, after moving through Guadalajara, 

Aguascalientes, and Tijuana.  When they arrived, several of the younger children were 

undocumented and had to be hidden at their grandmother’s house for several months, separated 
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from the rest of the family.  Id. at 44.  After bringing his family to the United States, Roberto’s 

father finally abandoned them permanently and returned to Mexico in 1976.  Id. at 45. 

These adjustments were made all the more difficult by Roberto’s underlying brain 

dysfunction, low IQ and severe mental illness.   

The severe abuse and family dysfunction in Mr. Moreno Ramos’s background were 

exacerbated by acculturation struggles incident to the family’s immigration to the United States, 

as well as the conditions of extreme poverty under which the family lived on both sides of the 

border.  A lack of family structure, combined with the stresses of immigration, can give rise to 

severe psychological problems.  Exhibit 2, Declaration of Dr. Richard C. Cervantes, Ph.D.   

Roberto demonstrated severe problems in socialization and mood regulation likely related 

to persistent and severe childhood trauma.  Roberto also demonstrated eccentric thinking and 

grandiose ideation.   

14. Risk factors 

 

While some children can overcome these risk factors if they receive effective 

intervention, Roberto and his brother Enrique, who suffered the brunt of their father's abuse, 

were not so lucky.  School officials and health care professionals failed to provide them with 

needed services.  It is no coincidence that both Roberto and his brother Enrique suffer from 

mental illnesses.  The linkages between childhood exposure to the risk factors listed above and 

the onset of psychiatric disorders is well established. Exhibit 2, Declaration of Dr. Richard C. 

Cervantes. 

15.  Mental Health Experts Would Have Provided a Mitigating 

Context to Mr. Moreno Ramos’ Suicide Attempt in the Jail, 

Which was Instead Used In Aggravation Against Him 

 

 Lieutenant Contreras testified during Mr. Ramos’ trial that he received a call from the 
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security at the hospital on April 8
th

, 1992. (S.F. 62:356)  He testified that he later saw Mr. Ramos 

“with some bandages on the wrist.” (S.F. 62:357)  He testified that he “asked him if he was okay. 

He told me, sort of like laughing, that he was only playing.” (S.F. 62:357)  Lieutenant Contreras 

clarified that he saw bandages “on both wrists.” (S.F. 62:357)  The Report regarding his trip to 

hospital was entered into evidence as State’s Exhibit No. 2.  (S.F. 62:383) 

This evidence would have been understood in an entirely different light had jurors been 

informed of Mr. Moreno Ramos’ mental illness and taught that those suffering with mental 

illness quite typically deny their symptoms.  In fact, when evaluated by Dr. Silva, Mr. Moreno 

Ramos denied being abused as a child, denied being mentally ill, denied substance abuse, and 

denied “that anybody had ever suggested that he was in any need of psychiatric treatment” 

Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D. even 

though such evidence would be helpful to his defense.  And, in those interviews he was found to 

have put forth good effort and found not to have malingered.   

Dr. Silva explained that the DSM-IV-TR described malingering as “grossly exaggerated 

physical or psychological symptoms, motivated by external incentives” such as “evading 

criminal prosecution.”  Dr. Silva utilized a test to measure malingering and he explained:  

Independent sources of information often were not consistent with his history 

because he tended to minimize or deny his psychopathology.  Therefore, this 

inconsistency was in the opposite direction than would be expected of 

Malingering. . . I am of the opinion that he was consciously uncooperative in that 

he consistently tried to appear more mentally healthy than is objectively true. 

 

Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D. 

 Dr. Silva explained that “Mr. Moreno Ramos is at some risk for under-reporting his 

psychopathology because he is very much interested in appearing to be normal.” Exhibit 4, 

Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D.. 
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That testing as well as the testimony of a mental health professional would have helped 

the jury understand that his denial of any suicidal intention does not mean that he had not tried to 

kill himself.  Nor does it mean that he was lying or manipulating anyone.  On the contrary it is 

entirely consistent with someone suffering from mental illness to be both overwhelmed by signs 

and symptoms of disease and at the same time in denial that the disease or the symptoms even 

exist.  Exhibit 4, Psychiatric Evaluation and Diagnostic Impressions by J. Arturo Silva, M.D.. 

This testimony also would have allowed the jury to give mitigating effect to the evidence 

of Mr. Moreno Ramos’ suicide attempt in the jail, which the state had suggested was faked.  

(S.F. 63:357) (Lt. Contreras told jurors that he had been called by security at the hospital on 

April 8
th

, 1992 and later saw Mr. Ramos “with some bandages on . . . both wrists. I asked him if 

he was okay.  He told me, sort of like laughing, that he was only playing.) (S.F. 62:357)  

Dr. Silva could have explained that such minimization and denial is entirely consistent 

with serious mental illness and real suicidal thoughts and actions.  He also could have taught the 

jurors about Mr. Moreno Ramos’ inappropriate affect both as described by witnesses and in the 

courtroom.   

Furthermore, easily obtainable jail records and emergency room records, however, would 

have demonstrated, consistent with Dr. Silva, that Mr. Moreno Ramos had not been seeking 

addition.  He had, in fact, tried to hide his wounds from nearby officers and denied that anything 

was wrong.  Coming as it did just hours after the bodies of his family had been recovered by 

police following his description of their location, the most obvious interpretation of his self-

inflicted wounds is that Mr. Moreno Ramos wanted to die.  Exhibits 5 and 6; S.F.  
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16. Trial Counsel’s Failure To Contact the Mexican Government Had 

Catastrophic Consequence for Mr. Ramos that Were 

Compounded by the Additional Violation of his Right to 

Consular Notification 

 

 Mexican national capital defendants have the additional failsafe of a government that is 

willing to step in and provide resources where states fail to fund adequate defense.  In Mr. 

Moreno Ramos’s case, this redundant back up became a redundant failure. 

Law enforcement authorities failed to inform him of his right to consular access and 

assistance, failed to afford him the opportunity to communicate with and seek assistance from his 

consulate, and failed to inform his consulate of his arrest and pending charges.  The state has 

never disputed that law enforcement authorities violated Mr. Moreno Ramos’s VCCR rights after 

he was arrested.   

Had state officials or defense counsel notified Mexico of Mr. Moreno Ramos’ detention, 

as the Vienna Convention dictates, counsel would have had a second source of funding to rely 

upon in meeting his constitutional obligations.  Mexico would have provided significant 

assistance, such as: representing Mr. Ramos, advising defense counsel representing Mr. Ramos 

of the intricacies of a capital case, providing funds for experts, mitigation specialists, and 

investigators, facilitating contact between defense counsel and Spanish speaking witnesses, and 

meeting with prosecutors to arrange a plea deal if possible.  Exhibit E, Affidavit of Arturo A. 

Dager Gomez. 

Mexico has a long and well-established history of providing substantial assistance to its 

detained nationals in the U.S., particularly those detained on capital murder charges.  Since at 

least 1920, the Mexican government has extended legal assistance to its nationals sentenced to 

death in the United States.  As early as 1921, upon the motion of Nobel laureate Octavio Paz, 

who was then a congressman in Mexico, Mexico appropriated special funding for criminal 
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defense attorneys to represent Mexican nationals in United States courts.  

Shortly before Mr. Moreno Ramos’s prosecution, for example, consular officials in Texas 

were heavily involved in the defense of Ricardo Aldape Guerra, who had previously been 

convicted and sentenced to death in Houston without the benefit of consular assistance, and 

whose case was overturned on appeal for a new trial.  As early as 1988, the Mexican Ministry of 

Foreign Relations had designated a point-person charged specifically with monitoring legal cases 

of Mexican citizens in the United States.  The Ministry was particularly interested in the cases of 

Mexican nationals facing the death penalty.  This emphasis persisted throughout the 1990s and 

up to the present.  Indeed, by 1993 Mexico was already providing extensive and effective 

consular assistance for the development of crucial mitigating evidence regarding mental illness.  

See Claire Cooper, Foes of Death Penalty Have a Friend: Mexico, Sacramento Bee, June 26, 

1994, at Al (describing extensive Mexican consular assistance in 1992 that “may have saved the 

life” of a capital defendant). 

The Government of Mexico had an active and far-reaching program of consular 

assistance in 1993, the year Mr. Moreno Ramos was convicted and sentenced to death.  The 

United States government has acknowledged as “an obvious fact” that “Mexico has elected to 

give extraordinary assistance to its nationals in capital cases”
13

  and that “undoubtedly a consul 

can provide important information to the detainee who is unfamiliar with the legal system of the 

receiving State.”
14

  Oklahoma’s highest court has recognized that Mexico was providing crucial 

assistance to its nationals facing the death penalty since at least 1989.  In vacating the death 

                                                 
13

 1 Counter-Memorial of the United States of America, Avena and Other Mexican Nationals 

(Mex. v.U.S.) (Nov. 3, 2003), at 186, available at <http://www.icj-

cij.org/docket/files/128/10837.pdf>. 
14

 Id. at 70. 
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sentence of a Mexican national in that state, the court observed:  

We cannot ignore the significance and importance of the factual evidence 

discovered with the assistance of the Mexican Consulate.  It is evident from the 

record before this Court that the Government of Mexico would have intervened in 

the case, assisted with Petitioner’s defense, and provided resources to ensure that 

he received a fair trial and sentencing hearing. . . .We believe trial counsel, as well 

as representatives of the State who had contact with Petitioner prior to trial and 

knew he was a citizen of Mexico, failed in their duties to inform Petitioner of his 

right to contact his consulate. 

 

Valdez v. State, 46 P.3d 703, 710 (Okla. Crim. App. 2002). 

17. Counsel’s Failure to make any argument or present any theory for 

life prejudiced Mr. Moreno Ramos 

 

 Counsel’s incoherent closing argument presented no theory for life, no mitigating 

evidence, contests none of the State’s portrayal of Mr. Moreno Ramos as a cruel and 

inhuman future danger, and repeatedly misstates both the question before the jury and the 

burden of proof.  Defense counsel never even asked the jury to return a verdict for life.   

The fact that no mitigating evidence whatsoever was presented by the defense gave the 

impression, which went unrebutted by the defense, that none existed: 

 ADA Lopez capitalized on defense counsel’s abandonment of their client, arguing that no 

mitigation was presented because none existed: “What is redeeming about this man?  Nothing.  

Nothing.  There is nothing mitigating here.  Not one thing.”  (S.F. 84: 74).   

 Jurors also were shocked by the entire absence of any argument for life: 

After we convicted Mr. Ramos, there was a penalty phase.  We were expecting 

the defense to put on witnesses, but they didn’t.  We wondered about him and 

would have wanted to know more about him.   

 

Exhibit 12, Affidavit of Juror Teresa Espinoza. 

 

As one juror has since said: 

The main thing that I remember about the sentencing was that he didn’t have any 

defense.  For the sentencing he didn’t have anyone testify.  I mean he didn’t have 
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anyone on his side, no family, no employers, there were no relatives in court with 

him at all.  No one to speak on his behalf or to talk about his behavior.  But, the 

government had lots of evidence. . . .So, we got the impression that he was very 

cruel and cold and there was nothing on the other side.  No one from his family 

testified about how he was when he was younger, or his behavior, we heard only 

about his cruelty. 

. . . 

At the life-death part it didn’t take us that long to deliberate, maybe a couple of 

hours.  Then we just sat in the jury room for a long time, about an hour and a half, 

because we didn’t want to make that decision.  We just sat there quietly for a long 

time.  He just had no one on his side, no one to talk about how was a s a little boy, 

his psychological problems, nothing.  That surprised me.  I was sitting there 

waiting for a defense but there wasn’t one.  When they rested their case we were 

all surprised because we were expecting a defense.  When we went back and 

discussed there was nothing we could do, we had no information to use to give 

life.  When they gave us the instructions and we had to answer those questions 

there was just nothing.  We really had no choice. The life-death was the worst 

part, we didn’t want to make that kind of decision, but we had no choice. 

 

Exhibit 11, Statement of Juror Maria Orozco.   

 In that sense, the presentation of anything at all would have greatly improved Mr. 

Moreno Ramos’ odds. 

 There simply is no doubt that mitigation (versus no mitigation) makes a difference in 

even the most aggravated case, especially evidence of the ritualized child abuse experienced by 

Mr. Moreno Ramos.  Jury as Critic, 83 Va. L. Rev. 1109, 1175-78 (1997) (describing extremely 

aggravated killing where jurors became convinced childhood had turned him into a “ticking 

timebomb”; and Chapter 5, 133-59 of A Life and Death Decision: A Jury Weighs the Death 

Penalty (extremely aggravated killing where child abuse led jurors to life sentence though 

strongly inclined towards death after guilt and aggravation phases).   

Had evidence of his struggles with poverty, severe child abuse, familial dysfunction and 

neglect, mental illness, or neurological damage been presented, it would have been heard by a 

jury eager to listen. 

Instead, the jurors were left entirely without guidance.  Counsel didn’t even ask 
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the jury to return a life verdict. 

There is a reasonable probability the outcome of his case would have been different 

notwithstanding the aggravating facts of the crime had trial counsel properly developed and 

presented this evidence of Mr. Moreno Ramos’ mental health. As the Fifth Circuit has noted, 

the horrific nature of capital murder does not override Strickland prejudice: 

The State’s stereotypical fall-back argument – that the heinous and 

egregious nature of the crime would have ensured assessment of the death penalty 

even absent [the error] – cannot carry the day here. … [O]ur decades of 

experience with scores of § 2254 cases from the death row of Texas teach an 

obvious lesson that is frequently overlooked: Almost without exception, the cases 

we see in which conviction of a capital crime has produced a death sentence arise 

from extremely egregious, heinous, and shocking facts. But, if that were all that is 

required to offset prejudicial legal error and convert it to harmless error, habeas 

relief based on evidentiary error in the punishment phase would virtually never be 

available, so testing for it would amount to a hollow judicial act. 

 

Walbey v. Quarterman, 309 Fed. Appx. 795, 804 (5th Cir. 2009)(quoting Gardner v. Johnson, 

247 F. 3d 551 (5th Cir. 2001)). 

This is particularly true where the mitigation evidence is of type in Mr. Moreno 

Ramos’ case. As the Tenth Circuit recently held in reversing a federal capital case, 

evidence of mental impairments “is exactly the sort of evidence that 

garners the most sympathy from jurors,” Smith v. Mullin, 379 F.3d 919, 942 (10th 

Cir. 2004), and that this is especially true of evidence of organic brain damage 

…Organic brain damage is so compelling … because “the involuntary physical 

alteration of brain structures, with its attendant effects on behavior, tends to 

diminish moral culpability, altering the causal relationship between impulse and 

action.” Hooks [v. Workman, 689 F.3d 1148, 1205 (10th Cir. 32012)]. 

 

United States v. Barrett, 797 F.3d 1207, 1231 (10th Cir. 2015) (emphasis added) 

(reversing death sentence and remanding for an evidentiary hearing). 

A. This evidence would have made a difference to the jurors who sentenced Mr. 

Moreno Ramos. 

 

Had it been presented, such evidence would have found the jury eager to listen.  As one 
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juror described: 

We didn’t have any doubt that he would be a future danger, because of what he 

did to his son and also that poor woman whose daughter had been missing.  And, 

we didn’t have any mitigating evidence at all for the other question, so we had to 

say there wasn’t any.  But, we would have answered differently if there had been 

some evidence. 

 

I have recently been informed by Mr. Moreno Ramos’s defense that he was 

abused as a child and suffers from a dissociative disorder as a result.  This may 

have made a difference to us in sentence. . . 

 

I have also recently been informed by Mr. Moreno Ramos’s defense that he has 

been diagnosed with brain damage. This would have given us evidence to vote for 

a life sentence.  This is the kind of thing we wanted to know.  His attorney could 

have done a better job.  He had no defense.  Knowing some other things about 

Ramos might have helped because all we heard was that he was mean and we 

never got any explanation about why he was like that. 

 

Exhibit 11, Statement of Juror Maria Orozco.   

 Another juror had a similar reaction: 

I have recently learned from defense counsel for Mr. Moreno Ramos that he has 

been diagnosed with brain damage and that he had a long history of childhood 

abuse. I wish that we had known this at trial.  

 

It definitely would have made a difference at the penalty phase if we had known 

that he was abused as a child or if we knew about his brain damage.  I know that 

in the spur of the moment, someone can snap.  We would have wanted to see a 

psychiatric report.  

 

Knowing that Mr. Moreno Ramos grew up in an abusive would [sic] have made 

the crimes more understandable.  It doesn’t condone or justify anything, but it 

could have been a reason for voting for life. 

Exhibit 12, Affidavit of Juror Teresa Espinoza.   

Evidence regarding the physical abuse experienced by Mr. Moreno Ramos as a child and 

the resulting dysregulation of his emotions and expression of emotions would have further made 

a difference in the way the jury understood the state’s evidence of future dangerousness. 

We watched Mr. Ramos in court and wondered about him.  When his lawyers 

talked to him, he just spaced out.  He looked out of his mind, like he was in shock.  

When they were playing the video, he didn’t look shocked or emotional.  He 

looked angry, he had bloodshot eyes. It would have been good for him to show 
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emotion, these were his kids.  He was scary looking.  To see him like that, we 

thought he was cold and scary.  If we had known that these are symptoms of a 

dissociative disorder, it would have made a big difference in how we thought of 

Mr. Ramos.  It’s not his fault if he can’t express emotion, but we didn’t know that.  

 

Exhibit 12, Affidavit of Juror Teresa Espinoza.  

 

 It [evidence of a dissociative disorder] would have help us to understand why he 

didn’t show any emotion in court.  I couldn’t see him from my vantage point, but 

the other jurors talked about how he showed no emotion and that made us believe 

that he was cruel and not sorry for what he had done.  If we knew he had an 

emotional disorder this would have explained his behavior in the courtroom. 

 

Exhibit 11, Statement of Juror Maria Orozco.   

Mr. Moreno Ramos’s defense counsel, who met the jurors, heard the aggravating 

evidence, and is familiar with the facts of the facts of the case believes that evidence of Mr. 

Moreno Ramos’s brain damage “could have made the difference between life and death.”    

I have been informed that a neuropsychologist has concluded that Mr. Moreno 

Ramos suffers from brain damage.  [At trial] we would have been able to tell the 

jury that Mr. Moreno Ramos suffered from a disability that was beyond his 

control.  This could have made the difference between life and death. 

 

I have also recently learned that experts hired by Mexico have conducted a 

complete evaluation of Mr. Moreno Ramos’s background and mental health.  I 

understand that they could have provided expert testimony to counter the state’s 

argument that Mr. Moreno Ramos would be dangerous in the future.  This would 

have been enormously important and I believe this could have changed the 

outcome of the case. 

 

I have also recently learned that experts hired by Mexico have found extensive 

evidence that Mr. Moreno Ramos suffered from severe physical and emotional 

child abuse and that there was a long, multi-generational, history of child abuse in 

his family.  They have also collected data concerning the terrible poverty of Mr. 

Moreno Ramos’s family, the disruptions to his development caused by family 

discord, and the psychological stresses of immigrating to a new country under 

these conditions.  All of this would have been helpful to present to the jury. 

 

If we had had these experts available to us at trial, we would have been able to 

present to the jury an understanding of how Mr. Moreno Ramos became the 

person they had found guilty of such a horrible crime so that even if they found he 

was a continuing threat to society, they would have had some compelling and 

coherent reasons to spare Mr. Moreno Ramos’s life.  This could have made the 
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difference between life and death.  We only needed to convince one juror. 

 

Exhibit 7, Affidavit of Jack Duval Hunter, II (emphasis added). 

 Evidence of poverty, mental health issues, neurotoxin exposure, brain damage, and other 

factors would have offered the jury a glimpse into Mr. Moreno Ramos’s life which would have 

likely persuaded at least one juror to vote for life. 

 The U.S. Supreme Court has found prejudice in cases far more aggravating than Mr. 

Moreno Ramos’s case, repeatedly holding that capital counsel is obligated to investigate, develop 

and present mitigating evidence even in the worst of cases.  For example, in Williams v. Taylor, 

529 U.S. 362 (2000), the Fourth Circuit summed up the case in aggravation against Mr. Williams 

in this way: 

The murder of Mr. Stone was just one act in a crime spree that lasted most of 

Williams’s life.  Indeed, the jury heard evidence that, in the months following the 

murder of Mr. Stone, Williams savagely beat an elderly woman, stole two cars, 

set fire to a home, stabbed a man during a robbery, set fire to the city jail, and 

confessed to having strong urges to choke other inmates and to break a fellow 

prisoner’s jaw. 

 

Williams v. Taylor, 163 F.3d 860, 868 (C.A.4 1998) (emphasis added).  The U.S. Supreme Court, 

when assessing the potential impact of the mitigating evidence in Mr. Williams’ case, 

emphasized that whether the mitigating evidence might have resulted in a different outcome is an 

entirely separate question from whether it negates future dangerousness or the prosecution’s case 

for death eligibility: 

While [evidence of Williams’ voluntary surrender, co-operation with the police 

and remorse], coupled with the prison records and guard testimony, may not have 

overcome a finding of future dangerousness, the graphic description of 

Williams’ childhood, filled with abuse and privation, or the reality that he was 

“borderline mentally retarded,” might well have influenced the jury’s appraisal 

of his moral culpability.  See Boyde v. California, 494 U.S. 370, 387, 110 S.Ct. 

1190, 108 L.Ed.2d 316 (1990).  The circumstances recited in his several 

confessions are consistent with the view that in each case his violent behavior was 

a compulsive reaction rather than the product of cold-blooded premeditation.  
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Mitigating evidence unrelated to dangerousness may alter the jury’s selection of 

penalty, even if it does not undermine or rebut the prosecution’s death-eligibility 

case. 

 

Id. at 398 (emphasis added).  The Court made it clear that prejudice inures even if the omitted 

evidence does not rebut the case for death eligibility.  The question is not whether there is 

sufficient evidence to justify a death sentence, see e.g. Kyles v. Whitley, 514 U.S. 419, 434-35 

(1995) (the Brady and Strickland prejudice test is “not a sufficiency of evidence test”), it is 

whether the totality of the mitigating evidence “might well have influenced the jury’s appraisal 

of [the defendant’s] moral culpability.”  Williams, 529 U.S. at 398. 

Prejudice ensues whenever the totality of the mitigating evidence “might well have 

influenced the jury’s appraisal” of the defendant’s moral culpability.  Rompilla, 545 U.S. at 393; 

Wiggins, 539 U.S. at 538; Williams, 529 U.S. at 398. 

Numerous courts have found prejudice, under Strickland, in cases with similar, or less 

compelling fact patterns than that of Mr. Moreno Ramos.  Ex parte Gonzales, 204 S.W.3d 391, 

396 (Tex. Crim. App. 2006) (holding that defense counsel was ineffective for failing to explore 

mitigating evidence and defendant was prejudiced as a result); Wiggins v. Smith, 539 U.S. 510, 

535-36, 123 S. Ct. 2543 (2003) (stating extensiveness of petitioner’s physical and sexual abuse 

as a child); Penry v. Lynaugh, 492 U.S. 302, 308-10, 109 S. Ct. 2942-43 (1989) (evidence of 

petitioner’s mental retardation, brain damage, and abuse); Williams v. Taylor, 529 U.S. 362, 364-

65, 120 S. Ct. 1498-99 (2000) (stating the petitioners extensive mitigating evidence of 

nightmarish childhood, borderline mental retardation, and good behavior in prison); Sears v. 

Upton, 130 S. Ct. 3259, 3263(2010) (finding that petitioner was prejudiced by counsel’s failure 

to introduce mitigating evidence of physical, sexual, and verbal abuse from parents and mental 

retardation). 
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The results of the Capital Jury Project indicate that the evidence Mr. Moreno Ramos’s 

trial counsel failed to develop would more likely than not have saved his life.  Stephen P. 

Garvey, Aggravation and Mitigation in Capital Cases: What Do Jurors Think? 98 Colum.L.Rev. 

1538 (1998).  Fifty-two percent of jurors interviewed found it mitigating that the defendant 

suffered from mental illness.  Jurors reported consideration of child abuse and other deprivations 

that may have helped shape the defendant into the kind of person who could commit a capital 

crime as issues which reduced culpability.  Approximately forty-eight percent of jurors felt that 

abuse as a child was mitigating. The more a juror reported having felt sympathy or pity for the 

defendant, having found the defendant likeable as a person, and having imagined being in the 

defendant’s situation, the more likely she was to case her first vote for a sentence of life 

imprisonment.  “Telling the defendant’s story does appear to have its intended emotional effect. 

If a juror believed the defendant experienced the torment of abuse as a child, labored under the 

burden of a mental defect or mental retardation, was emotionally disturbed, battled with 

alcoholism (but not drug addiction), was a loner in the world, or had generally gotten a raw deal 

in life, the usual response was sympathy or pity.”  Stephen P. Garvey, The Emotional Economy 

of Capital Sentencing, 75 New York University Law Review 26 (2000).  

 Evidence of poverty, mental health issues, neurotoxin exposure, possible intellectual 

disabilities, and other factors would have offered the jury a glimpse into Mr. Moreno Ramos’s 

life which would have likely persuaded at least one juror to vote for life 

As one juror described: 

I have recently been informed by Mr. Moreno Ramos’s defense that he was 

abused as a child and suffers from a dissociative disorder as a result.  This may 

have made a difference to us.  It would have been evidence for that question and it 

would have help us to understand why he didn’t show any emotion in court.  I 

couldn’t see him from my vantage point, but the other jurors talked about how he 

showed no emotion and that made us believe that he was cruel and not sorry for 
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what he had done.  If we knew he had an emotional disorder this would have 

explained his behavior in the courtroom.  

 

I have also recently been informed by Mr. Moreno Ramos’s defense that he has 

been diagnosed with brain damage. This would have given us evidence to vote for 

a life sentence.  

 

See Exhibit 12, Affidavit of Juror Teresa Espinoza.   

 

Additionally, as another juror stated:  

I have recently learned from defense counsel for Mr. Moreno Ramos that he has 

been diagnosed with brain damage and that he had a long history of childhood 

abuse. I wish that we had known this at trial.  

 

It definitely would have made a difference at the penalty phase if we had known 

that he was abused as a child or if we knew about his brain damage.   

 

Knowing that Mr. Moreno Ramos grew up in an abusive would have made the 

crimes more understandable.  It doesn’t condone or justify anything, but it could 

have been a reason for voting for life.   

 

See Exhibit 11, Statement of Juror Maria Orozco. 

 

Mr. Moreno Ramos’s defense counsel, who met the jurors, heard the aggravating 

evidence, and is familiar with the facts of the facts of the case believes that evidence of Mr. 

Moreno Ramos’s brain damage “could have made the difference between life and death.”    

I have been informed that a neuropsychologist has concluded that Mr. Moreno 

Ramos suffers from brain damage.  [At trial] we would have been able to tell the 

jury that Mr. Moreno Ramos suffered from a disability that was beyond his 

control.  This could have made the difference between life and death. 

 

I have also recently learned that experts hired by Mexico have conducted a 

complete evaluation of Mr. Moreno Ramos’s background and mental health.  I 

understand that they could have provided expert testimony to counter the state’s 

argument that Mr. Moreno Ramos would be dangerous in the future.  This would 

have been enormously important and I believe this could have changed the 

outcome of the case. 

 

I have also recently learned that experts hired by Mexico have found extensive 

evidence that Mr. Moreno Ramos suffered from severe physical and emotional 

child abuse and that there was a long, multi-generational, history of child abuse in 

his family.  They have also collected data concerning the terrible poverty of Mr. 
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Moreno Ramos’s family, the disruptions to his development caused by family 

discord, and the psychological stresses of immigrating to a new country under 

these conditions.  All of this would have been helpful to present to the jury. 

 

If we had had these experts available to us at trial, we would have been able to 

present to the jury an understanding of how Mr. Moreno Ramos became the 

person they had found guilty of such a horrible crime so that even if they found he 

was a continuing threat to society, they would have had some compelling and 

coherent reasons to spare Mr. Moreno Ramos’s life.  This could have made the 

difference between life and death.  We only needed to convince one juror. 

 

See Exhibit 7, Affidavit of Jack Duval Hunter, II. 

 

The completely new picture of Mr. Moreno Ramos that has emerged in post-conviction 

was the result of routine life history investigation that has been the prevailing norm among 

capital defense attorneys in Texas since the early 1980s.  These include: hiring experts to 

evaluate the client for mental disorders and organic brain disease; hiring a mitigation specialist to 

compile a social history of a client through interviews of the client, his/her family, neighbors, 

friends and acquaintances; and collecting school, medical, employment, and other records.   

Numerous courts have found prejudicial error in cases where compelling mitigating 

evidence existed but was neither developed nor presented at trial.  See, e.g., Lewis v. Dretke, 355 

F.3d at 368 (finding trial counsel ineffective for failing to investigate and present evidence of 

childhood abuse perpetrated by defendant’s father);  Battenfield v. Gibson, 236 F.3d 1215, 1226 

(10
th

 Cir. 2001) (counsel ineffective in capital sentencing for failing to adequately investigate 

and present mitigating evidence of, inter alia, the defendant’s “involvement in a serious car 

accident at age 18, during which he sustained a serious head injury and after which he heavily 

used alcohol and drugs”); Bloom v. Calderon, 132 F.3d 1267 (9
th

 Cir. 1997), cert. denied, 523 

U.S. 1145 (1998); Middleton v. Dugger, 849 F.2d 491 (11
th

 Cir. 1988) (failure to conduct 

investigation into petitioner’s background, to uncover mitigating, psychiatric, IQ, and childhood 

information, and to present that information at penalty phase of death penalty case ineffective); 
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Stephens v. Kemp, 846 F.2d 642 (11
th

 Cir. 1988) (counsel ineffective for failing to investigate, 

present, and argue to jury at sentencing evidence of defendant’s mental history and condition). 

Although the state often argues that the brutality of a crime trumps any possible 

mitigation, in fact, there have been numerous cases across Texas and the nation where a jury 

returned a life verdict when the facts of the underlying offense were similar to, or more heinous 

than, those in this case. 

In the following Texas trials, the juries returned a life verdict: 

 Gabriel Armandariz (Tarrant County, Texas, 2015) – Armandariz was 

convicted of strangling his eight-month-old and two-year-old sons and 

sending a photo of the dead children to his estranged wife.  Jury sentences 

Young County child killer to life without parole, Fort Worth Star-

Telegram, March 12, 2015 (available at http://www.star-

telegram.com/news/local/crime/article13853561.html).   

 Brendon Gaytan (Nueces County, Texas, 2015) – Gaytan was convicted 

of killing six-year-old and two-year-old girls in a drive by shooting. The 

girls were celebrating a birthday party at the time.  Brendon Gaytan found 

guilty of capital murder, KRISTV 6, Feb. 26, 2015 (available at 

http://www.kristv.com/story/28209977/brendon-gaytan-found-guilty-of-

capital-murder); Brendon Gaytan has been sentenced to life without 

parole, KRISTV 6, Feb. 27, 2015 (available at 

http://www.kristv.com/story/28223165/brendon-gaytan-has-been-

sentenced-to-life-without-parole).  

 Cornelius Harper (Fort Bend County, Texas, 2014) – Harper was 

convicted of killing his cousin, his cousin’s pregnant girlfriend, and their 

unborn baby.  Harper sentenced to life without parole in triple slaying, 

including unborn child, Houston Chronicle, June 19, 2014 (available at 

http://www.chron.com/neighborhood/fortbend/crime-

courts/article/Harper-sentenced-to-life-without-parole-in-triple-

5564298.php).  

 Maron Thomas (Austin County, Texas, 2013) – Thomas was convicted 

of killing his mother, stepfather, brother, and sister, as well as decapitating 

his two-year-old niece.  Thomas gets life in sibling murders, The Sealy 

News, July 11, 2013 (available at 

http://www.sealynews.com/news/article_ec7d8c9e-e983-11e2-b4d5-

001a4bcf887a.html).  

 Roberto Rojas Aguirre (Hidalgo County, Texas, 2011) – Aguirre was 

convicted of killing his two-year-old son, two stepsons, and his mother-in-

law.  After guilty plea, jury convicts Rojas of capital murder, The 

Brownsville Herald, Aug. 18, 2011 (available at 

http://www.star-telegram.com/news/local/crime/article13853561.html
http://www.star-telegram.com/news/local/crime/article13853561.html
http://www.kristv.com/story/28209977/brendon-gaytan-found-guilty-of-capital-murder
http://www.kristv.com/story/28209977/brendon-gaytan-found-guilty-of-capital-murder
http://www.kristv.com/story/28223165/brendon-gaytan-has-been-sentenced-to-life-without-parole
http://www.kristv.com/story/28223165/brendon-gaytan-has-been-sentenced-to-life-without-parole
http://www.chron.com/neighborhood/fortbend/crime-courts/article/Harper-sentenced-to-life-without-parole-in-triple-5564298.php
http://www.chron.com/neighborhood/fortbend/crime-courts/article/Harper-sentenced-to-life-without-parole-in-triple-5564298.php
http://www.chron.com/neighborhood/fortbend/crime-courts/article/Harper-sentenced-to-life-without-parole-in-triple-5564298.php
http://www.sealynews.com/news/article_ec7d8c9e-e983-11e2-b4d5-001a4bcf887a.html
http://www.sealynews.com/news/article_ec7d8c9e-e983-11e2-b4d5-001a4bcf887a.html
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http://www.brownsvilleherald.com/article_d2d9a218-c244-59ed-891c-

852d9cdc10d7.html); Alton man gets life in prison for family’s murder, 

Valley Central 4, Aug. 26, 2011 (available at 

http://valleycentral.com/news/local/alton-man-gets-life-in-prison-for-

familys-murder).  

 Levi King (Lubbock County, Texas, 2011) – King was convicted of 

killing a man, his pregnant wife, and their fourteen-year-old son. King also 

shot the family’s ten-year-old daughter, who lived to testify against King 

at trial.  The jury also heard testimony that King had killed two other 

people in Missouri before driving to Texas to commit this crime.  Skip 

Hollandsworth, The Girl Who Saw Too Much, Texas Monthly, Mar. 12, 

2014 (available at http://www.texasmonthly.com/articles/the-girl-who-

saw-too-much/).  

 Andrea Yates (Harris County, Texas, 2007) – Yates was convicted of 

drowning her five children in a bath tub.  At her first trial, the jury 

returned a life verdict. At her second trial, Yates was found not guilty by 

reason of insanity.  Andrea Yates case: Texas mother gets life in prison, 

CNN, Dec. 31, 2007 (available at 

http://www.cnn.com/2007/US/law/12/11/court.archive.yates1/). 

 Steve Charles McKinney (Fort Bend County, Texas, 2003) – McKinney 

was convicted of killing a five-year-old girl, her father, and her mother, 

who was eight-months pregnant at the time.  Townewest murder convict 

gets life sentence, Your Houston News, May 5, 2003 (available at 

http://www.yourhoustonnews.com/archives/townewest-murder-convict-

gets-life-sentence/article_230538aa-e33e-5e78-94df-a2a75d200611.html).  

Over the past several years, juries across the country have returned life sentences under 

similar or worse facts:  

 Lester Ross (Florida, 2016) – Ross was convicted of killing his three-

year-old daughter and her mother.  Winter Haven man sentenced to life in 

prison for killing 3-year-old daughter and her mother, The Ledger, Feb. 

18, 2016 (available at 

http://www.theledger.com/article/20160218/NEWSCHIEF/160219386).  

 Joyce Hardin Garrard (Alabama, 2015) – Garrard was convicted of 

killing her granddaughter by forcing her run for hours because the 

granddaughter had lied about eating candy.  Alabama woman gets life 

sentence for running granddaughter to death, Fox News, May 12, 2015 

(available at http://www.foxnews.com/us/2015/05/12/alabama-woman-

gets-life-sentence-for-running-granddaughter-to-death.html).  

 James Holmes (Colorado, 2015) – Holmes was convicted of killing 

twelve people, including children, in the infamous shooting at an Aurora 

movie theater.  Holmes also injured 70 people in the attack.  Ann O’Neill, 

Theater shooter Holmes gets 12 life sentences, plus 3,318 years, CNN, 

Aug. 27, 2015 (available at http://www.cnn.com/2015/08/26/us/james-

holmes-aurora-massacre-sentencing/).  

http://www.brownsvilleherald.com/article_d2d9a218-c244-59ed-891c-852d9cdc10d7.html
http://www.brownsvilleherald.com/article_d2d9a218-c244-59ed-891c-852d9cdc10d7.html
http://valleycentral.com/news/local/alton-man-gets-life-in-prison-for-familys-murder
http://valleycentral.com/news/local/alton-man-gets-life-in-prison-for-familys-murder
http://www.texasmonthly.com/articles/the-girl-who-saw-too-much/
http://www.texasmonthly.com/articles/the-girl-who-saw-too-much/
http://www.cnn.com/2007/US/law/12/11/court.archive.yates1/
http://www.yourhoustonnews.com/archives/townewest-murder-convict-gets-life-sentence/article_230538aa-e33e-5e78-94df-a2a75d200611.html
http://www.yourhoustonnews.com/archives/townewest-murder-convict-gets-life-sentence/article_230538aa-e33e-5e78-94df-a2a75d200611.html
http://www.theledger.com/article/20160218/NEWSCHIEF/160219386
http://www.foxnews.com/us/2015/05/12/alabama-woman-gets-life-sentence-for-running-granddaughter-to-death.html
http://www.foxnews.com/us/2015/05/12/alabama-woman-gets-life-sentence-for-running-granddaughter-to-death.html
http://www.cnn.com/2015/08/26/us/james-holmes-aurora-massacre-sentencing/
http://www.cnn.com/2015/08/26/us/james-holmes-aurora-massacre-sentencing/
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 Billy Frank Davis Jr. (Kansas, 2015) – Davis was convicted of 

kidnapping, raping, and killing an eight-year-old girl before stuffing her 

body into a clothes dryer.  Billy Frank Davis Jr. sentenced to life in 

prison, KSNT, Feb. 13, 2015 (available at 

http://ksnt.com/2015/02/13/billy-frank-davis-jr-sentenced-to-life-in-

prison/).  

 Joseph McEnroe (Washington, 2015) – McEnroe was convicted of 

killing three generations of his ex-girlfriend’s family, including a three-

year-old boy and five-year-old girl, as they gathered for a Christmas 

celebration.  With death on table, McEnroe jury’s friendships crumble, 

Seattle Times, May 27, 2015 (available at 

http://www.seattletimes.com/seattle-news/with-death-on-table-mcenroe-

jurys-friendships-crumble/). 

 Richard Anthony McTear, Jr. (Florida, 2014) – McTear was convicted 

of killing a three-month-old boy by throwing him out of a moving vehicle 

along an interstate highway.  Richard McTear Jr. sentenced to life in 

prison for killing Hillsborough baby, Tampa Bay Times, Aug. 5, 2014 

(available at http://www.tampabay.com/news/courts/criminal/testimony-

continues-in-hillsborough-baby-killing-case-after-request-for/2191570).  

 Andre Hampton (North Carolina, 2013) – Hampton was convicted of 

beating his two-year-old son to death.  Dad gets life in prison for fatally 

beating toddler son, WBTV 5, 2013 (available at 

http://www.wbtv.com/story/21388249/man-sentenced-to-life-in-prison-no-

parole-for-beating-death-of-toddler-son).  

 Samuel Jordan (Louisiana, 2012) – Jordan was convicted of killing his 

nine-week-old daughter.  Carolyn Roy, Jury deadlocked, Jordan gets life 

in prison for baby murder, WAFB 9, Aug. 2, 2012 (available at 

http://www.wafb.com/story/19180042/jury-deadlocked-jordan-gets-life-

in-prison-for-baby-murder).  

 Amy Hebert (Louisiana, 2009) – Hebert was convicted of stabbing her 

seven-year-old and nine-year-old sons.  Killer mom sentenced to two life 

terms, Houma Today, June 19, 2009 (available at 

http://www.houmatoday.com/article/20090619/ARTICLES/906191000?p

=1&tc=pg).  

 Kenneth Mark Hartley (North Carolina, 2009) – Hartley was convicted 

of killing his mother, fourteen-year-old half-brother, and nine-year-old 

half-sister, who he also confessed to raping.  State v. Hartley, 212 N.C. 

App. 1 (2011) (available at http://caselaw.findlaw.com/nc-court-of-

appeals/1567801.html).  

 Marc Anthony Colon (Nevada, 2008) – Colon was convicted of beating 

his girlfriend’s three-year-old daughter to death.  Colon, Perez get life 

sentences in slaying of 3-year-old Crystal Figueroa, Las Vegas Review-

Journal, Oct. 10, 2008 (available at 

http://www.reviewjournal.com/news/colon-perez-get-life-sentences-

slaying-3-year-old-crystal-figueroa).  

 Pascual Lozano (Nevada, 2006) – Lozano was convicted of killing a 

http://ksnt.com/2015/02/13/billy-frank-davis-jr-sentenced-to-life-in-prison/
http://ksnt.com/2015/02/13/billy-frank-davis-jr-sentenced-to-life-in-prison/
http://www.seattletimes.com/seattle-news/with-death-on-table-mcenroe-jurys-friendships-crumble/
http://www.seattletimes.com/seattle-news/with-death-on-table-mcenroe-jurys-friendships-crumble/
http://www.tampabay.com/news/courts/criminal/testimony-continues-in-hillsborough-baby-killing-case-after-request-for/2191570
http://www.tampabay.com/news/courts/criminal/testimony-continues-in-hillsborough-baby-killing-case-after-request-for/2191570
http://www.wbtv.com/story/21388249/man-sentenced-to-life-in-prison-no-parole-for-beating-death-of-toddler-son
http://www.wbtv.com/story/21388249/man-sentenced-to-life-in-prison-no-parole-for-beating-death-of-toddler-son
http://www.wafb.com/story/19180042/jury-deadlocked-jordan-gets-life-in-prison-for-baby-murder
http://www.wafb.com/story/19180042/jury-deadlocked-jordan-gets-life-in-prison-for-baby-murder
http://www.houmatoday.com/article/20090619/ARTICLES/906191000?p=1&tc=pg
http://www.houmatoday.com/article/20090619/ARTICLES/906191000?p=1&tc=pg
http://caselaw.findlaw.com/nc-court-of-appeals/1567801.html
http://caselaw.findlaw.com/nc-court-of-appeals/1567801.html
http://www.reviewjournal.com/news/colon-perez-get-life-sentences-slaying-3-year-old-crystal-figueroa
http://www.reviewjournal.com/news/colon-perez-get-life-sentences-slaying-3-year-old-crystal-figueroa
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nine-year-old girl during a drive-by shooting. Las Vegas Jury Spares 

Pascual Lozano’s Life, Las Vegas Now 8, Sept. 15, 2006 (available at 

http://www.lasvegasnow.com/news/las-vegas-jury-spares-pascual-

lozanos-life).  

 Adair Garcia (California, 2005) – Garcia was convicted of smothering 

his five children with fumes from a burning charcoal grill.  Life term for 

Adair Garcia, Press-Telegram, Apr. 19, 2005 (available at 

https://www.highbeam.com/doc/1P2-10985104.html).  

 Janet Bell Hall (North Carolina, 2005) – Hall was convicted of killing 

her eleven-year-old son and attempted murder on her sixteen-year-old 

daughter.  State v. Hall, No. COA07-9 (NC Ct. App. 2007).  

 Quang Bui (Alabama, 2004) – Bui was convicted of killing his three 

children and attempting to kill himself.  He was sentenced to death, but 

won a retrial due to a Batson violation.  At retrial, the jury returned a life 

verdict after hearing evidence that Bui had fled his native Vietnam during 

the war after communist insurgents took over his home town.  Man 

convicted of slaying children taken off death row, Tuscaloosa News, Dec. 

18, 2004 (available at 

http://www.tuscaloosanews.com/article/20041218/news/412180326); Bui 

v. State, CR-95-0855 (Al. Ct. Crim. App. 1997).    

 Michael Landrum (Alabama, 2003) – Landrum was convicted of hiring 

a man to kill his three-year-old daughter and her grandmother.  Landrum 

Gets Life Without Parole, WTOK, Mar. 23, 2005 (available at 

http://www.wtok.com/news/headlines/1396412.html).  

 Chevie O’Brien Kehoe (Arkansas, 1999) – Kehoe was convicted of 

killing two adults and an eight-year-old girl by suffocating them with 

plastic bags, then dumping their bodies into a bayou.  White supremecist’s 

1999 murder convictions upheld, Arkansas News, Apr. 22, 2013 (available 

at http://www.arkansasnews.com/article/20130422/NEWS/304229840). 

 Susan Smith (South Carolina, 1995) – Smith was convicted of drowning 

her fourteen-month-old and three-year-old sons.  Susan Smith: 20 years 

later, case still a shocker, The State, Oct. 18, 2014 (available at 

http://www.thestate.com/news/local/crime/article13900058.html).  

 Irvin Rogers (Florida, 1992) – Rogers was sentenced to seven years in 

prison in 1987 for killing his seventeen-month-old stepdaughter.  While on 

probation for that crime, Rogers was arrested for killing his eight-month-

old stepson.  He was sentenced to life in prison without the possibility of 

parole on the second charge.  Orlando Man Gets Life in Killing of Stepson, 

Orlando Sentinel, Sept. 15, 1992 (available at 

http://articles.orlandosentinel.com/1992-09-

15/news/9209150319_1_marquise-sentence-stepson).  

 Thomas Coe (Florida, 1990) – Coe was convicted of killing his two-year-

old stepson by plunging him headfirst into a toilet.  Man Gets Life Term in 

Killing of Stepson, 2, L.A. Times, Aug. 18, 1990 (available at 

http://articles.latimes.com/1990-08-18/news/mn-587_1_child-abuse). 

 

http://www.lasvegasnow.com/news/las-vegas-jury-spares-pascual-lozanos-life
http://www.lasvegasnow.com/news/las-vegas-jury-spares-pascual-lozanos-life
https://www.highbeam.com/doc/1P2-10985104.html
http://www.tuscaloosanews.com/article/20041218/news/412180326
http://www.wtok.com/news/headlines/1396412.html
http://www.arkansasnews.com/article/20130422/NEWS/304229840
http://www.thestate.com/news/local/crime/article13900058.html
http://articles.orlandosentinel.com/1992-09-15/news/9209150319_1_marquise-sentence-stepson
http://articles.orlandosentinel.com/1992-09-15/news/9209150319_1_marquise-sentence-stepson
http://articles.latimes.com/1990-08-18/news/mn-587_1_child-abuse
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Thus, juries have made clear that punishment phase evidence can make a difference 

regardless of the facts of the underlying offense.  With the understanding that prejudice must be 

assessed from the perspective of a hypothetically reasonable juror who follows the law, Mr. 

Moreno Ramos has clearly met his burden.  Had counsel presented the readily available 

mitigation and future dangerousness evidence, there is a reasonable probability that at least one 

juror would have voted differently.  

V. THIS COURT SHOULD REMAND MR. MORENO RAMOS’ APPLICATION TO 

THE TRIAL COURT FOR MERITS REVIEW OF THE TRIAL COUNSEL 

INEFFECTIVENESS CLAIM. 

 

 State post-conviction counsel’s failure to investigate, develop and present evidence of 

trial counsel’s ineffectiveness should not prevent this Court from reaching the merits of his IAC 

claim.  When Mr. Moreno Ramos was previously before this Court there was no readily 

available means for the Court to acknowledge and remedy the deficient performance of 

appointed state habeas counsel. Since the time, however, this Court’s jurisprudence has slowly 

and continually developed and now there are several avenues for finally remedying the obvious 

deficiencies of Mr. Moreno Ramos’ appointed habeas counsel. Indeed, this Court has recognized 

in numerous cases that non-statutory exceptions to the Section 5 procedural bar do exist, and that 

this Court has the authority to apply judicially created doctrines when interpreting the plain 

language of Article 11.071, Section 5 of the Texas Code of Criminal Procedure.
15

 

A. The Filing of Mr. Moreno Ramos’ Initial 11.071 Counsel Cannot be 

Fairly Characterized as an “Application” 

 

 This Court’s decision in Ex parte Kerr, 64 S.W. 3d 414 (Tex. Crim. App 2002) marked 

                                                 
15

  See Ex parte Granados, No. WR-51, 135-01 (Tex. Crim. App. Jan. 10, 2007); Ex parte Hood, 

211 S.W.3d 767 (Tex. Crim. App. 2007); Ex parte Moreno, No. WR-25, 897-01, 2007 WL 

2019745 (Tex. Crim. App. 2007); Ex parte Ruiz, No. WR-27-328-03 (Tex. Crim. App. July 6, 

2007). 
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the beginning of a change in this Court’s jurisprudence on successive applications. In that case, 

the Court held: 

To constitute a document worthy of the title “writ application” filed pursuant to 

article 11.071, the writ must seek “relief from a judgment imposing a penalty of 

death.”14 A death penalty “writ” that does not challenge the validity of the 

underlying judgment and which, even if meritorious, would not result in 

immediate relief from his capital murder conviction or death sentence, is not an 

“initial application” for purposes of art. 11.071, § 5 which generally bars 

consideration of a subsequent writ after filing the “initial application.” This same 

rule applies to non-capital writs filed under Article 11.07. See Ex parte Evans, 

964 S.W.2d 643, 646–47 (Tex.Crim.App.1998) (an “initial application” for a writ 

under art. 11.07 pertaining to a parole revocation hearing does not challenge the 

underlying conviction and thus does not bar a subsequent writ which does 

challenge the conviction). 

 

Ex Parte Kerr at 419 (footnote omitted). 

 In the years immediately following Kerr, this Court narrowly interpreted the decision 

believing that Kerr’s holding only applied to cases where the post-conviction writ failed to 

challenge the validity of the conviction or sentence at all.  In Rojas, several judges in dissent, 

reiterated that holding but argued that Kerr must be more expansive if it was meant to protect 

habeas review: Ex parte Rojas, 2003 WL 1825617 at *3 (Tex. Crim. App. 2003) (Price 

dissenting, joined by Johnson and Holcomb, JJ) (“A habeas application must do no more than 

seek relief from the underlying judgment.  Ex parte Kerr, 64 S.W.3d 414, 419 (Tex. Crim. App. 

2002).  But the issues ought to be, at a minimum cognizable.  And competent counsel out to 

understand the difference between claims that must be raised on direct appeal or are waived and 

claims that are cognizable in habeas proceedings.”) 

 In 2006 the Court for the first time suggested that some remedy might exist even where a 

writ, on its face, contained an actual challenge to the conviction or sentence.  Ex parte Reynoso, 

2006 WL 3735397 (Tex. Crim. App. 2006): although application raised one claim challenging 

the conviction and sentence, court remands to investigate counsel’s actions in post-conviction. 
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 A month later, several CCA judges acknowledged the Court’s actions in Reynoso and, 

concurring in the judgment, explained how the Court’s jurisprudence now allowed for scrutiny of 

a wider array of cases than it had previously.  Ex parte Granados, 2007 WL 9683726 (Tex. 

Crim. App. 2007) (Johnson, J, concurring joined by Meyers and Price): 

The circumstances of this case echo the circumstances-ineffective assistance of 

appellate counsel-in Ex parte Kerr, 64 S.W.3d 414 (Tex.Crim.App. 2002).  

Appellate counsel in this case filed a two-page habeas corpus application that 

raised a single record-based claim, a claim that should have been raised on direct 

appeal and is therefore not cognizable in habeas corpus.  If a claim is not 

cognizable, this Court may not, and will not, consider the merits of the claim.  

The claim should not, therefore, be said to “challenge the conviction.”  To 

constitute a document worthy of the title “writ application” filed pursuant to 

article 11.071, the writ must seek “relief from a judgment imposing a sentence of 

death.” (Footnote omitted.) A death penalty “writ” that does not challenge the 

validity of the underlying judgment and which, even if meritorious, would not 

result in immediate relief from his capital murder conviction or death sentence, is 

not an “initial application” for purposes of art. 11.071, § 5 .... *4 Id. at 419 

(emphasis in original). 

 

If the document does not challenge the conviction, it is not a writ. The pleading at 

issue here, styled an application for writ of habeas corpus and filed by previous 

habeas counsel, stated only one claim, a claim that is not cognizable on habeas. 

Arguably then, the prior pleading was not a writ application. 

 

Id. 

 In at least two cases, the CCA has considered Kerr claims, raised in cases where the 

initial habeas filing neglected to include a single claim cognizable on habeas.  In Ex parte 

Christopher Wilkins, 2017 Tex. Crim. App. Unpub. LEXIS 193, No. WR-75,229-02, the 

document filed contained 18 purported claims; four challenged lethal injection, and the rest 

either could have been or actually were raised on direct appeal.  Judge Alcala authored a long 

dissent, explaining that “the underlying reasoning of Medina and Kerr appears to apply to initial 

habeas counsel's failure to raise even one cognizable claim, thus rendering the initial application 

a nullity so as to further habeas proceedings in this case.” Id. at 4-5. She noted, however, that the 
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Medina and Kerr applications were “more skeletal” than what Mr. Wilkins’ initial habeas 

counsel filed. 

In Ex parte Juan Alvarez, No. WR-62,426-04, 2015 Tex. Crim. App. Unpub. LEXIS 324, 

counsel presented only three claims, all of which could have been raised on direct appeal; Mr. 

Alvarez, however, had a problem not present here.  Judge Yeary, in concurrence, noted that there 

was no reason the Wiggins claim could not have been included in a prior petition filed by the 

same counsel who was then seeking to circumvent section 5.  Moreover, Alvarez was riddled 

with procedural complications, including a supplemented state habeas petition due to a mid-

proceeding change of counsel, and a complicated remand from federal court seeking state court 

resolution of the role of ineffective habeas counsel.  Finally, Alvarez predated Ex parte Ruiz, 

discussed below, in which the CCA articulated the need to hear this type of claim.   

In Mr. Moreno Ramos’ case, the first successor—raising the ICJ’s Avena decision—was 

filed by attorneys different from those who filed either the initial or the present application; the 

federal court’s action was straightforward and unequivocal, refusing even accept the proposed 

filing including the IATC claim; and the court now has the benefit of the Ruiz analysis.  

In other cases where the Court has declined an applicant’s suggestion to apply Kerr, the 

applications included at least one claim cognizable in post-conviction.  See Ex parte Duane 

Buck, 418 S.W.3d 98, No. WR-57,004-03; Ex parte Kimberly McCarthy, 2013 Tex. Crim. App. 

Unpub. LEXIS 731. No. WR-50,360-04; Ex parte Clinton  Young, 2009 Tex. Crim. App. Unpub. 

LEXIS 368, No. WR-65,137-03; Ex parte Robert  Pruett, 2014 Tex. Crim. App. Unpub. LEXIS 

1137; 2017 Tex. Crim. App. Unpub. LEXIS 708, WR-62,099-01, -02, -08; Ex parte Bernardo 

Tercero, 2017 Tex. Crim. App. Unpub. LEXIS 480, No. WR-62,593-02, -04; Ex parte Frank 

Garcia, 2011 Tex. Crim. App. Unpub. LEXIS 801, No. WR-66,977-02. 
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B. Even if Technically an “Application”, The Filing of Mr. Moreno 

Ramos’ Initial 11.071 Counsel Was So Insufficiently Plead that It Must be 

Redone 

 

 In 2011, the CCA found an initial application for writ of habeas corpus filed on behalf of 

a capital prisoner to be so deficient that it was not, “in fact, ‘an application for writ of habeas 

corpus’ under Article 11.071 of the Texas Code of Criminal Procedure,” though it did state 

claims that, if true, would have resulted in relief, including claims cognizable on habeas.  Ex 

parte Medina, 361 S.W.3d 633, 634 (Tex. Crim. App. 2011).  The CCA remedied that 

constructive denial of counsel by exercising its discretion under Article 11.071 § 4A(b)(3) to 

appoint new counsel and granted the applicant 180 days to prepare and file a new state habeas 

application.  Id. at 643.   

 In Medina, appointed counsel conducted investigations and raised ten claims related to 

the ineffectiveness of trial and direct appeal counsel, but refused to plead the facts he had 

uncovered “because he did not want the State to know what his evidence was.”  Id. at 635-36.  

 The district court dismissed the application, and after briefing and oral arguments were 

completed in the CCA, including briefing on the potential impact that the CCA’s decision would 

have on “past, present and future 11.071 writ applications,” id. at 637 n.8, the court issued a 

decision holding that counsel’s deficient performance had deprived the applicant of his “one full 

and fair opportunity to present his constitutional or jurisdictional claims . . . .  Not full because he 

is entitled to one bite at the apple, i.e., one application, and the document filed was not a proper 

writ application.  Not fair because applicant’s opportunity, through no fault of his own, was 

intentionally subverted by his habeas counsel.”  Id. at 642.  Accordingly, the applicant was 

entitled to an entirely new “bite at the apple.”   

 As the Fifth Circuit has since noted, Ex parte Medina, “allowed a mulligan after finding 
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it was not the client’s fault that [state habeas counsel] had filed an incomplete application.”  Hall 

v. Thaler, 504 Fed.Appx. 269, 284 (5th Cir. Dec. 21, 2012). 

Similarly, in Ex parte McPherson, 32 S.W.4d 860 (Tex. Crim. App. 2000), the Court 

elected not to treat the first filing, which complained of appellate counsel’s failure to timely file 

an appeal, as a habeas corpus application, thus opening the door for the second application to be 

considered on the merits as though it were an initial application.  And in Ex parte Evans, 964 

S.W.2d 643 (Tex. Crim. App. 1998), the Court heard a subsequent application because the initial 

application, concerning parole hearings, was not a “challenge to the conviction;” the second 

application, then was not a subsequent application subject to the procedural bar. 

 Indeed, in arguing to the United State Supreme Court that the holding of Martinez v. 

Ryan, 132 S.Ct. 1309 (2012), that “a procedural default will not bar a federal habeas court from 

hearing a substantial claim of ineffective assistance at trial if, in the [State’s] initial-review 

collateral proceeding, there was no counsel or counsel in that proceeding was ineffective”
16

 

should not apply to Texas prisoners, Respondent specifically invoked the CCA’s decision in Ex 

parte Medina, 361 S.W.3d 633 (Tex. Crim. App. 2011), as proof that such oversight was 

unnecessary because Texas already had safeguards in place.  Respondent informed the Supreme 

Court that:  

Texas courts likewise have a proven track record of hearing once-defaulted claims 

on the merits under appropriate circumstances. For example, the CCA has created 

equitable exceptions to the state-law bar on successive petitions—including an 

exception for ineffective assistance of state-habeas counsel.  See, e.g., Ex parte 

Medina, 361 S.W.3d 633, 642-643 (Tex. Crim. App. 2011) (per curiam); Ex parte 

McPherson, 32 S.W.3d 860, 861 (Tex. Crim. App. 2000); Ex parte Evans, 964 

S.W.2d 643, 647 (Tex. Crim. App. 1998).  And the CCA has allowed prisoners to 

reopen their habeas applications and raise defaulted claims.  See, e.g., Ex parte 

Matamoros, 2011 WL 6241295 (Tex. Crim. App. Dec. 14, 2011) (per curiam); Ex 

                                                 
16

  Id. at 1320. 
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parte Moreno, 245 S.W.3d 419, 420 (Tex. Crim. App. 2008).  

  

Brief for Respondent at 59, Trevino v. Thaler, No. 11-10189 (Jan. 14, 2013) (emphasis added).   

 If that is true, then Mr. Moreno Ramos’ case clearly presents the “appropriate 

circumstances” for an equitable exception” to section 5 and this Court should maintain its 

“proven track record” by hearing this “once-defaulted claim on the merits”.  Mr. Moreno 

Ramos’s state habeas counsel, appointed over his strenuous and repeated objections, failed to 

provide him with effective assistance during state habeas proceedings, doing no investigation 

and raising no cognizable issues.  As a result the state has argued that Mr. Moreno Ramos’s 

ineffectiveness of trial counsel and Avena claims are procedurally defaulted because they were 

not first raised in state habeas.  See Respondent’s Answer With Brief in Support (Doc. 29) at 12. 

 The document that state habeas counsel filed on Mr. Moreno Ramos’s behalf was even 

more deficient than the one filed by counsel for Mr. Medina.  In Medina, the court found that 

some claims were sufficiently pled such that relief could be granted if the factual allegations 

were proven.  Id. at 646 (Keller, P.J., joined by Hervey, J., dissenting).  In stark contrast, not one 

of the allegations raised by appointed counsel in Mr. Moreno Ramos’ state habeas application 

was justiciable and the Court refused to even address them.  Ex parte Moreno Ramos, 977 

S.W.2d 616, 617 (Tex. Crim. App. 1998). 

 Mr. Medina’s counsel at least conducted extra-record investigations and pled allegations 

of ineffective assistance of trial counsel, but omitted the fruits of his investigations from the 

petition for misguided strategic reasons.  Mr. Moreno Ramos’ counsel, on the other hand, never 

conducted any investigation, consulted any experts or even sought funding for investigative and 

expert assistance, and failed to raise a readily apparent trial counsel ineffectiveness claim for no 

strategic, factual or legal reason whatsoever.   
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 These proceedings simply “cannot be what the Legislature intended when it enacted 

Article 11.071 to provide capital habeas litigants “one full and fair opportunity to present all [ ] 

claims in a single, comprehensive post-conviction writ of habeas corpus[.]” Ex parte Buck, 418 

S.W.3d at 98 (Alcala, J., dissenting). 

This Court must give Mr. Moreno Ramos the “one very well represented run at a habeas 

corpus proceeding” the law purports to promise.  See Ex parte Kerr, 64 S.W.3d 414, 418-19 

(Tex. Crim. App. 2002) (quoting Representative Pete Gallego).  

 If this Court appointed new counsel and permitted a newly-filed application, new counsel 

can properly plead Mr. Moreno Ramos’ ineffective assistance of counsel claims by not only 

providing the facts and evidence required to establish deficient performance, but also by alleging 

prejudice, an essential element of an ineffective assistance of counsel claim that is completely 

absent from the ten enumerated claims in the instant Application.  See Strickland, 466 U.S. at 

687.   

  Allowing him to re-file his application as the Court did with Mr. Medina, will ensure the 

availability of relief under Article 11.071, section 4A.  Prior to the enactment of Article 11.071, 

this Court permitted applicants to replead their claims when the original application was 

deficient.  See e.g. Ex Parte Maldonado, 688 S.W.2d at 116 and Ex Parte Dutchover, 779 

S.W.2d at 78.  In the wake of the enactment of Article 11.071, section 5, this Court can no longer 

permit such liberal repleading.  Article 11.071 sets a very high bar and makes it extremely 

difficult for applicants to file a subsequent application.  This was part of the Legislature’s stated 

intent to “streamline the review of capital convictions.” See House Committee, Bill Analysis, 

Tex. S.B. 440 74th Leg., R.S. (1995).   

However, the Legislature also explicitly stated that it wanted to assure “that capital 
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convictions and death sentences are fully and fairly reviewed,” and section 4A exists as a critical 

safety net that should be used in just such instances as Mr. Moreno Ramos’.  Id.  To recognize 

that situations like this one must be corrected, this Court would be furthering the stated aims of 

the Legislature by ensuring that present and future death-sentenced individuals are allowed to 

access the section 4A protections in the rare instance where their rights to a full and fair review 

of their claims would otherwise be curtailed. 

C. If Treated As A Subsequent Application, Mr. Moreno Ramos’ Trial 

Ineffectiveness Claim Satisfies Article 11.071 Sec. 5 as it Was Previously 

Unavailable to Him.    

 

Tex. Code Crim. Proc. art 11.071§5(a) prohibits the consideration of a successive 

application unless the applicant can establish one of the following showings: 

(1) the current claims and issues have not been and could not have been presented 

previously in a timely initial application or in a previously considered application 

filed under this article or Article 11.07 because the factual or legal basis for the 

claim was unavailable on the date the applicant filed the previous application; 

 

(2) by a preponderance of the evidence, but for a violation of the United States 

Constitution no rational juror would have found the applicant guilty beyond a 

reasonable doubt; or  

 

(3) by clear and convincing evidence, but for a violation of the United States 

Constitution no rational juror would have answered in the state’s favor one or 

more of the special issues that were submitted to the jury [at punishment] . . . 

  

Id.   

Mr. Moreno Ramos’ claim could not have been presented in his most recent application 

and meet the standards set forth in art. 11.071 §5(a) because both the legal and factual bases 

were unavailable to him. 

A claim is “unavailable” for the purposes of Sec. 5(a)(1), “if it was not recognized by or 

could not have been reasonably formulated from a final decision of the United States Supreme 

Court.”  Id. at Sec. 5(d).   
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The factual basis for Mr. Moreno Ramos’ Wiggins claim was unavailable within the 

meaning of Sec. 5(a)(1) at the time Mr. Moreno Ramos filed his last petition because the state of 

Texas prevented him from developing it by choosing and installing an unqualified attorney and 

twice denying his request to provide adequate counsel.  Mr. Moreno Ramos was utterly 

dependent upon that inexperienced lawyer of the Court’s choosing who took over responsibility 

for asserting and protecting Mr. Moreno Ramos’ rights but never even met him until after he had 

defaulted those rights.  Mr. Moreno Ramos had no ability to develop or present this claim or any 

other. 

The legal basis for Mr. Moreno Ramos’ Wiggins claim was unavailable within the 

meaning of Sec. 5(a)(1) at the time Mr. Moreno Ramos filed his previous Application. 

Mr. Moreno Ramos alerted the Court to the ineffectiveness of trial counsel in the Avena 

successor but the expansion of Kerr to include cases without cognizable claims hadn’t occurred 

yet.  As described above, until Ex parte Reynoso in 2006, there was no suggestion that Kerr 

could apply to Applicants whose initial 11.071 stated any claim for relief, whether or not 

cognizable or insufficiently plead.  Medina was much later, in 2011.   

 Because Mr. Moreno Ramos’ claim of ineffective assistance of counsel, when viewed 

together with the available mitigating evidence, establishes that no rational juror would have 

would have answered in the state’s favor one or more of the special issues that were submitted to 

the jury at punishment, Mr. Moreno Ramos should be allowed to present his new claims to the 

state district court pursuant to Section 5(a)(3).    

D. If Treated As A Subsequent Application, the Ineffectiveness of Mr. 

Moreno Ramos’ Initial State Post-Conviction Counsel Excuses the Art. 

11.071  § 5 as it Was Previously Unavailable to Him    

 

 Though the ineffectiveness of state post-conviction counsel does not constitute a claim 
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for relief from the conviction or sentence that attorney was hired to challenge,
17

 that 

ineffectiveness remains a factual circumstance that rebuts the presumptive Section 5 bar of 

Article 11.071 in a manner similar to the federal exception announced in Trevino.
18

  That a 

prisoner was provided with ineffective counsel to review the constitutionality of his confinement 

does not necessarily mean that his conviction or sentence were infirm.  But it does surely mean 

that the reliability of those judgments remains an unresolved question that in all fairness must be 

revisited. 

 Even though there is no such thing as ineffective assistance of state post-conviction 

counsel, the facts of a post-conviction lawyer’s failure to meet the prevailing standard of care can 

refute the conclusion that he has already had his first bite of the apple; rebut the assumption that 

piecemeal litigation is an abuse of the process and is relevant to the equitable question of 

whether a procedural bar should apply. 

 As the Supreme Court has done in Martinez v. Ryan, 132 S.Ct. 1309 (2012), and Trevino 

v. Thaler, 133 S.Ct. 1911 (2013), this Court may rely upon the deficient performance of state 

habeas counsel as grounds to overcome the otherwise applicable procedural default of 

                                                 
17

   Graves holds that “the absence of a constitutional right to counsel [in state habeas 

proceedings] necessarily means that an applicant may not challenge the effectiveness of habeas 

counsel’s representation.” Ex parte McCarthy, 2013 WL 3283148, at *6 (Alcala & Johnson, JJ., 

dissenting).  Graves, 70 S.W.3d at 109 (“It is a well established principle of federal and state law 

that no constitutional right to effective assistance of counsel exists on a writ of habeas corpus.”) 

(emphasis added).  See also, id. at 109 n.25 (citing Coleman, 501 U.S. at 752 (“there is no 

constitutional right to an attorney in state post-conviction proceedings . . . consequently, a 

petitioner cannot claim constitutionally ineffective assistance of counsel in such proceedings”). 
18

  See Ex parte Diaz, 2013 Tex. Crim. App. Unpub. LEXIS 1011at *12-24 (Price, J., dissenting); 

Ex parte McCarthy, 2013 Tex. Crim. App. Unpub. LEXIS 731 at *2-20 (2013) (Price, J., joined 

by Meyers, J., concurring); Id. at *20-40 (Alcala, J., joined by Johnson, J., dissenting); Ex parte 

Buck, 418 S.W.3d 98, 106-07 (Tex. Crim. App. 2013) (Alcala, J., joined by Price and Johnson, 

JJ., dissenting); Ex parte Diaz, 2013 Tex. Crim. App. Unpub. LEXIS 1011 at *2-12 (Alcala, J., 

joined by Cochran, J., concurring).  See also Ex parte Graves, 70 S.W.3d 103, 121 (Tex. Crim. 

App. 2002 (Price, J., dissenting).  
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unexhausted trial counsel ineffectiveness claims even in the absence of a constitutional right to 

counsel in state post-conviction proceedings.  See Martinez, 132 S. Ct. at 1315.  

 That the legal landscape has changed is evidence in federal district court judge’s analysis 

of motions to stay and abbey, which require consideration of whether the application to state 

court would be “futile.”  Since Trevino, several Federal district courts have relied upon evolving 

Texas authority to issue stay and abey orders sending cases back for exhaustion of trial counsel 

ineffectiveness claims in state court.  These district courts prudently chose to abstain from 

deciding a question of state law that the CCA itself has made clear is unsettled, and opted instead 

to allow the state courts the first opportunity to pass upon the constitutionality of the petitioners’ 

state-appointed and state-funded trial representation.  See Carpenter v. Stephens, supra, 2014 

U.S. Dist. LEXIS 71479 at *7-8 (“Because the CCA has not resolved the questions raised in the 

multiple opinions issued in Ex parte McCarthy, and those questions may control this Court’s 

application of Martinez, the recommendation to allow the state court to address them in the first 

instance is sound.”); Sparks v. Stephens, 2014 U.S. Dist. LEXIS 3835 (N.D. Tex. Jan. 13, 2014); 

Alvarez v. Thaler, 2013 U.S. Dist. LEXIS 187533 at *4 (S.D. Tex. 2013) (“It is not entirely clear 

whether the Texas courts will authorize renewed habeas proceedings . . . .  Texas should have the 

first opportunity to interpret its law, especially considering recent Supreme Court 

developments.”); id. at *7 (“The circumstances of state habeas counsel’s performance is also an 

issue best addressed in the first instance by the Texas courts in light of Trevino.”).  

 In Wardrip v. Stephens, 2014 U.S. Dist. LEXIS 55471 (N.D. Tex. Apr. 22, 2014), the 

court held, 

it is not entirely clear that the [CCA] would apply an independent and adequate 

procedural bar to this [ineffective assistance of trial counsel] claim in a 

subsequent state habeas proceeding, especially in light of concurring and 

dissenting opinions in Ex parte McCarthy indicating a willingness to reconsider 



 110 

its interpretation of state law in light of Martinez and Trevino in an “appropriate” 

case.   

 

Id. at *5 (citing Wilder v. Cockrell, 274 F.3d 255, 262-63 (5
th

 Cir. 2001); Ex parte McCarthy, 

supra, 2013 Tex. Crim. App. Unpub. LEXIS 731 at *5)) (internal quotations omitted).   

 The court went on to hold that because Texas law is currently unsettled regarding the 

availability of a Trevino-like exception to the Section 5 bar, a stay and abeyance is appropriate:  

Whether this would be an appropriate case [for state court consideration] is not 

yet clear, but the magistrate judge correctly observed that this matter of state law 

should be determined, in the first instance, by the state court.  It is not the task of 

this court to resolve questions of state law, such as the state court’s judicial 

interpretation of the meaning and import of state statutory terms, particularly 

when state court opinions signal unresolved questions.  See Engle v. Isaac, 456 

U.S. 107, 110, 119, [] (1982) (federal courts in post-conviction habeas corpus 

proceedings do not sit to review questions of state law); Johnson v. Cain, 215 

F.3d 489, 494 (5
th

 Cir. 2000) (same); Dickerson v. Guste, 932 F.2d 1142, 1145 

(5
th

 Cir. 1991) (“We will not review a state court’s interpretation of its own law in 

a federal habeas corpus proceeding.”).  Instead, “comity and judicial economy 

make it appropriate to insist on complete exhaustion where ‘unresolved questions 

of fact or of state law might have an important bearing.’”  Horsley v. Johnson, 

197 F.3d 134, 137 (5
th

 Cir. 1999) (quoting Granberry v. Greer, 481 U.S. 129, 

134-35, [] (1987)).  

 

Id. at *5-6; see also Wardrip v. Stephens, 2014 U.S. Dist. LEXIS 56847 at *16 (N.D. Tex. Mar. 

7, 2014), adopted by, objection overruled by, stay granted by Wardrip v. Stephens, supra, 2014 

U.S. Dist. LEXIS 55471 (“Because it is not entirely clear how the CCA would rule in a case that 

the above-listed judges would find ‘appropriate’ to recognize a change in state law, or whether 

they would find that the circumstances of the instant case are appropriate for such purpose, the 

state court should be allowed to make that determination in the first instance.  This would be 

served by staying these proceedings to allow Wardrip to present his claim and evidence to the 

state court.”). 

 When urging the United States Supreme Court not to permit federal court review of 

claims defaulted by ineffective state post-conviction lawyers, the State of Texas represented that 
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such oversight was unnecessary because Texas courts “have proven willing to forgive or ignore 

procedural defaults in response to developments in federal-habeas doctrine.”  Brief for the 

Respondent, Trevino v. Thaler, No. 11-10189, 2013 WL 179940 at *59 (Jan. 14, 2013).   

 The State of Texas “submit[ted] that its courts should be permitted, in the first instance, 

to decide the merits of Trevino’s ineffective-assistance-of-trial-counsel claim.” 133 S. Ct. at 

1921 (citing Brief for Respondent 58-60), and assured the Supreme Court that “[i]f this Court 

changes the rules now, equity demands at a minimum that the [Court of Criminal Appeals] have 

an opportunity to reevaluate its procedural ruling and adjudicate Trevino’s Wiggins claim on the 

merits.”  Brief for the Respondent, Trevino v. Thaler, No. 11-10189, 2013 WL 179940 at *59. 

 The Supreme Court did rule in favor of Mr. Trevino.  And, Respondent is quite right that 

equity does demand that the CCA “adjudicate [Mr. Moreno Ramos’] Wiggins claim on the 

merits.” 

In other post-Trevino cases, Respondent has asked that the federal courts “force” a 

petitioner “to give the state courts what AEDPA demands—namely, a fair opportunity to 

adjudicate his IATC claim on the merits,” by sending his claim back to state court for exhaustion.  

The Director’s Supplemental Briefing Respecting the Petition for Rehearing En Banc at 4 

(emphasis added), Ibarra v. Thaler, No. 11-70031 (5th Cir. June 4, 2013).  

This Court can hear claims that might otherwise be barred by § 5 when doing so is 

necessary to preserve an applicant’s opportunity to have one full and fair chance to litigate his 

claims. 

E. Ex part Graves Does Not Prohibit This Court’s Merits Review Of Mr. 

Moreno Ramos’ Trial Ineffectiveness Claim 

 

 This Court agreed with Mr. Graves that it “would seem an empty gesture to appoint 

incompetent counsel” and that “a ‘potted plant’ appointed as counsel is no better than no counsel 
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at all.” Id.  The Court disagreed, however, as to the point at which counsel should be 

“competent” and decided that the “plain language” of the statute meant that counsel must be 

“competent” at the time of appointment, not during the actual representation and refused to 

permit a subsequent habeas petition where the first petition was undermined by “egregiously 

inept” counsel. Id. 

The Graves Court found that the legislature had created a right to representation by a 

lawyer who was qualified at the time of appointment based on experience and training to handle 

a capital case.  Mr. Welch clearly was not.  

Here, Mr. Moreno Ramos’ state post-conviction counsel was not competent at the time of 

appointment, and the CCA had been put on notice that Mr. Connors was better prepared and 

knowledgeable about the case that the lawyer they appointed. 

Although the CCA had not yet established a process for capital certification of counsel, 

Hidalgo county apparently had a capital appointment list and Mr. Connors was on it.  Tr. Hrg. 

10/18/1996 at 5.  Welch on the other hand was inexperienced and unqualified for the 

appointment.  Exhibits 14 and 15, Affidavits of David Schulman and Kyle Welch.   

F. If Graves Operates To Bar Consideration Of A Trial IAC Claim Even 

In The Face Of The Catastrophic Failures And Freakish Events Catalogued 

Here, Then The Court Should Overturn Graves And This Is The Case Where 

That Must Happen. 

 

 If Graves operates to bar consideration of a trial IAC claim never before heard by any 

court where the prisoner had vigorously opposed appointment of inexperienced attorney as initial 

state post-conviction counsel and that counsel missed two deadlines before untimely filing eight 

direct appeal claims in lieu of a writ application such that this court did not reach any claim for 

relief, and that same lawyer was the appointed as federal habeas counsel, filing the same direct 

appeal claims again, but new post-conviction counsel later discovered significant and compelling 
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mitigating evidence that at least two jurors attest would have changed the outcome of the penalty 

phase where trial counsel had put on no evidence and cross-examined only one state’s witness, 

making no opening statement and only a brief closing in which he never asked the jury to spare 

his client’s life, then the court should overturn graves and this is the case where that must 

happen. 

 The facts in this case illustrate why a doctrine like that announced in Graves, if applied 

uniformly, will too severely restrict the range of tools available to this Court to respond to 

failures in the court’s below and will ultimately cripple this Court’s ability to perform its 

fundamental role of insuring due process and fair administration of justice.  When used as a 

barrier which must be surmounted by all applicants rather than a tool utilized as necessary to 

discourage abusive practices, the Graves rule creates far too great a risk of catastrophic failure. 

In Ex Parte Graves, 70 S.W.3d 103 (Tex. Crim. App. 2002), the CCA ruled that there is 

no constitutional or statutory right to competent performance from initial post-conviction 

counsel.  The Court relied on this ruling to foreclose review of a claim that had been forfeited by 

an ineffective initial state habeas lawyer.   

 The Court determined that incompetence of state habeas counsel was “not cognizable” 

and, thus, ineffective assistance of counsel claims brought for the first time in a successive 

11.071 petition, were barred by Section 5.  Ex parte Graves, 70 S.W.3d 103 (Tex. Crim. App. 

2002).  

Since Graves, the legal landscape has changed significantly, and the CCA has been 

awaiting an appropriate case in which to revisit it.  This is exactly such a case.  

This Case is Ruiz Prior to Federal Review.  Two years ago, when faced with another case 

in which state post-conviction counsel had failed to raise a strong claim of penalty phase 
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ineffectiveness, this Court recognized that “the consequences resulting from the poor 

performance of Ruiz’s habeas counsel. . . may highlight the need to revisit our holding in 

Graves.”  Ex parte Ruiz, No. WR-27,328-03 and -04 (Nov. 9, 2016), Slip Op. at 41.  However, in 

2016 Ruiz was no longer the right case in which revisit Graves because this Court had already 

dismissed his successive application as abuse of the writ despite the ineffectiveness of state post-

conviction counsel, and the federal court had denied it on the merits after a thorough review that 

included an evidentiary hearing in which Mr. Ruiz failed to prove the facts he had alleged.  Slip 

Op. at 38. 

 Mr. Moreno Ramos comes to this Court where Mr. Ruiz was in 2007, having been denied 

the opportunity to raise the claim in federal court for failure to exhaust below.  No court has 

reviewed Mr. Moreno Ramos’ case on the merits. 

Judge Johnson was not alone in his wish to reconsider Graves; he is among five TCCA 

Judges who have indicated a desire to reconsider it in the last few years.  See Ex parte Alvarez, 

2015 WL 1956254, at *1 (Yeary, Johnson & Newell, JJ., concurring); Ex parte Buck, 418 

S.W.3d at 109 (Alcala, J., dissenting); Ex parte McCarthy, 2013 WL 3283148 at *1 (Meyers, J., 

concurring); id. at *5 (Alcala & Johnson, JJ., dissenting).  There are a number of compelling 

reasons to do so. 

The three dissenters in Graves argued that “Article 11.071 of the Texas Code of Criminal 

Procedure should be interpreted to afford a death row inmate one full and fair opportunity to 

present whatever claims he may have with the effective assistance of counsel.” Graves, 70 

S.W.3d at 129 (Holcomb, Price and Johnson, JJ dissent).  They disagreed with the Court’s 

narrow reading of 11.071, which focused on “the time at which counsel is deemed ‘competent’ 

to represent the habeas applicant” under § 2(a); concluding that the statute entitled an applicant 
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to counsel whose qualifications meant that counsel was “competent” “at the time of 

appointment.” Id. at 114 (emphasis added). The dissent argued that the plain meaning of the 

statute as well as the legislative history ran contrary to the majority’s rigid distinction. Id. at 121-

22.  Finally, they focused on the equities involved. Judge Price wrote that he had “grave 

concerns about dismissing claims like the applicant’s.” Id. at 120.  Years later, Judge Price 

would revisit his dissent, noting that “Graves himself ultimately obtained post-conviction relief 

in federal court and was later exonerated of capital murder.” In Ex parte Kerr, 358 S.W.3d 248, 

250 (Tex. Crim. App. 2011).  

1.  Statutory Context, Legislative History, And Plain Meaning All Support 

An Interpretation Of “Competent” That Encompasses The Manner Of The 

Representation, Not Just Counsel’s Status At Appointment 

 

 Under a plain reading, §2(a) does not merely require the appointment of competent 

counsel; it directly invokes the representation. See Ex parte Alvarez, 2015 WL 1956254, at *5 

(Yeary, J. concurring joined by Johnson & Newell, JJ.) (“Significantly, Article 11.071, Section 

2(a), does not provide merely for ‘the appointment’ of competent counsel. It mandates that death 

row applicants actually ‘be represented by competent counsel,’ which would seem to 

contemplate an on-going enterprise.”); Ex parte Buck, 418 S.W.3d 98, 107 (Tex. Crim. App. 

2013) (Alcala, J., dissenting, joined by Price & Johnson, JJ.) (“[Graves] does not account for the 

statute’s requirement that an applicant be ‘represented’ by competent counsel. This phrasing 

suggests that an applicant’s entitlement to competent counsel extends throughout the course of 

representation.”).  

 A reading within the context of the statute supports this interpretation. Article 11.071 

§3(a) provides that “counsel shall investigate expeditiously, before and after the appellate record 

is filed in the court of criminal appeals, the factual and legal grounds for the filing of an 
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application for a writ of habeas corpus.” TEX. CODE CRIM. PROC. art. 11.071, §3(a).  Read 

together, section 2(a) imposes a requirement of competent representation, and section 3(a) 

defines what competent representation is. See Ex parte Buck, 418 S.W.3d at 107 (Alcala, J. 

dissenting) (“Reading Section 2(a) and 3(a) in conjunction, I conclude that appointed counsel in 

an 11.071 proceeding must demonstrate a minimum level of competence in his representation of 

an applicant and in his investigation of any factual or legal bases for relief.”).  Such a reading of 

sections 2(a) and 3(a) gives effect to the statutory “premise that a death row inmate does have 

one full and fair opportunity to present his constitutional or jurisdictional claims in accordance 

with the procedures of the statute.” Ex parte Kerr, 64 S.W.3d at 419. 

 This interpretation is also in keeping with the legislative history.  The relevant sections of 

Article 11.071 were attempts to solve the problems associated with inadequate state post-

conviction performance. See Ex parte Graves, 70 S.W.3d at 121 (Price., J., dissenting) (“‘If 

enacted, C.S.S.B. [Committee Substitute Senate Bill] 440 would streamline the review of capital 

convictions and significantly reduce the time between conviction and the imposition of a death 

sentence, while assuring that capital convictions are fully and fairly reviewed.’”) (quoting 

HOUSE COMM. ON JURISPRUDENCE, COMM. REP., Apr. 27, 1995, Tex.C.S.S.B. 440, 74th 

Leg., R.S. (1995)) (emphasis added); Ex parte Buck, 418 S.W.3d at 107 (Alcala, J., dissenting) 

(quoting DEBATE ON H.B. 440, TEXAS HOUSE, SECOND READING, 74TH LEG., R.S. 

(May 18, 1995), statement of Rep. Gallego (stating that habeas applicants will “get lawyers from 

day one. They get fully paid investigators. They get all of the investigation . . . everyone who is 

convicted will have a fully paid investigation into . . . any claim they can possibly raise.”)). 

Reading § 2(a) as an attempt to solve a specific problem entails a forward-looking interpretation 

of 11.071 attorney competency. See Ex parte Alvarez, 2015 WL 1956254, at *5 (Yeary, J., 
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concurring, joined by Johnson, & Newell, JJ.) (“It makes little sense for the Legislature to 

recognize the need for an attorney who is competent—that is to say, who has the ‘qualifications, 

experience, and ability’ to conduct the daunting factual investigation and to navigate the often-

byzantine law involved in post-conviction habeas corpus representation— with no expectation 

that he would then actually provide his client with competent post-conviction habeas corpus 

representation.”); Ex parte Graves, 70 S.W.3d at 121 (Price, J., dissenting) (“The appointment of 

counsel is meaningless without the requirement that counsel be competent.”); id. at 130 

(Holcomb, J., dissenting) (“The only sensible interpretation of ‘competent counsel’ is the 

traditional one: counsel reasonably likely to render, and rendering, effective assistance.”). 

 Additionally, legislative developments following Graves confirm that the Court 

misinterpreted section 2(a).  At the behest of the CCA, the 81st Texas Legislature formed the 

Office of Capital Writs (OCW) in order to provide counsel to capital defendants during their 

state habeas proceedings. The Legislature created the OCW to address the grave issue of 

incompetent attorneys engaged in state post-conviction representation.  The Legislature 

expressly stated that the OCW “would help the state meet its obligation that death penalty cases 

be handled fairly and competently with consistent representation throughout the state.” BILL 

ANALYSIS, SB1091, HOUSE RESEARCH ORGANIZATION, May 18, 2009, at 4 (emphasis 

added).  The legislative history of the OCW statute makes multiple references to “incompetence” 

as an ongoing basis for the law. See, e.g., id. at 4-5 (stating that the OCW “would address the 

problem of incompetent attorneys wasting the resources of the criminal justice system by raising 

issues that were improper or by making other errors”) (emphasis added). 

2.  Significant Changes in Federal Jurisprudence On Which the Graves 

Court Relied Also Warrant Modifying Or Reversing Graves. 

 

 Principals of federalism also militate in favor of overturning Graves and giving state 
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courts an opportunity to rule on IAC claims forfeited by inadequate state post-conviction 

counsel. See Ex parte Alvarez, 2015 WL 1956254, at *7 (Yeary, Johnson & Newell, JJ., 

concurring) (“Principles of federalism counsel in favor of Texas making the first determination 

of the merits of any [IAC] claim, so that federal review will remain as deferential as possible to 

our judgments.”); Ex parte Diaz, No. WR-55850-02, 2013 WL 5424971, at *5 (Tex. Crim. App. 

Sept. 23, 2013) (Price, J., dissenting) (“Martinez and Trevino have triggered federalism concerns, 

paving the way for de novo federal review of a number of state claims and concomitantly 

diluting the control Texas would otherwise exercise over the finality of its own convictions.”); 

Ex parte McCarthy, 2013 WL 3283148, at *7 (Alcala & Johnson, JJ., dissenting) (“Unless this 

Court revises its current approach, federal courts will now have the opportunity to decide a vast 

number of [IAC] claims . . . without any prior consideration of those claims in state court. The 

State’s interest in finality of convictions would be better served by permitting state courts to 

address these [IAC] claims on the merits.”). 

3.  Viable Avenues Exist To Allow Mr. Moreno Ramos To Present His 

Meritorious Claims Involving Ineffective Assistance of Counsel. 

 

 When faced with egregious actions by state habeas counsel, in combination with 

meritorious and compelling claims, the Court can and should carve out a narrow exception to 

Graves to permit process to give way to fairness and afford a petitioner one full and fair 

opportunity at state habeas that entails competent representation.
19

 

 Relying upon the plain language of the statute, this Court could permit an applicant to 

                                                 
19

 In Graves, the TCCA expressed concern that recognizing an exception based on inadequate 

11.071 counsel would initiate a “perpetual motion machine.” See, e.g., Ex parte Graves, 70 

S.W.3d at 114. There are many ways, however, that this Court can carve a narrow exception to 

Graves to permit a rare Applicant, like Mr. Moreno Ramos, who was saddled with 11.071 

counsel who was so incompetent as to raise only pro-forma, meritless claims, causing the 

Applicant to forgo merits review of meritorious ineffective assistance of counsel claims.  
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proceed under § 2(a) or § 5(a)(1).  First, the TCCA could hold that 11.071 § 2(a)’s requirement 

of competent counsel requires that state courts not give effect to the forfeiture caused by 

deficient representation. 

 Second, the Court could refuse to give effect to Mr. Welch’s forfeiture on the ground 

that, because he was incompetent, claims discussed below were in fact “unavailable” when the 

initial 11.071 application was filed. 

 Finally, the CCA could invoke its equitable authority to apply the provision in a way that 

permits merits consideration of claims forfeited by grossly incompetent lawyers, such as Mr. 

Huff. The CCA is not precluded from using its equitable authority to apply § 5 in a way that 

reflects parallel federal law—especially if doing so facilitates a state constitutional obligation to 

ensure the availability of a state habeas privilege. TEX. CONST. art. I, § 12; see also Ex parte 

Carpenter, No. WR–49,656–05, 2014 WL 5421522, at *1 (Tex. Crim. App. Oct. 8, 2014) 

(Alcala, J., concurring) (stating that in the appropriate case, the TCCA should create an equitable 

or statutory remedy to forfeiture generated by incompetent 11.071, to create a state corollary to 

the federal Martinez doctrine). 

H.  The Rights to Access to Courts and Against Suspension of the Writ 

Require a Remedy for the Deprivation of Initial Post-Conviction Counsel. 

 

 The Texas Constitution provides the Courts with additional authority and obligation to 

remedy the violation in Mr. Moreno Ramos’ case.  The Legislature enacted Article 11.071 of the 

Code of Criminal Procedure to regulate the power of the courts to issue a writ of habeas corpus 

in which the applicant seeks relief from a judgment imposing a penalty of death.  Ex Parte 

McGinn, 54 S.W.3d 324 (Tex. Crim. App. 2000) (Womack, J., concurring).  Although the Texas 

Constitution empowers the Legislature to regulate the courts’ power to issue writs of habeas 

corpus in this manner, see Tex. Const. art. V, § 5, the Legislature may never impose limitations 
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that run afoul of the Texas Bill of Rights, including the open courts and suspension of the writ 

provisions. 

 Article I, Section 13 of the Texas Constitution provides, in relevant part, “All courts shall 

be open, and every person for an injury done him, in his lands, goods, person or reputation, shall 

have remedy by due course of law.”  Tex. Const. art. I, § 13.  This “open courts” provision 

includes within it a guarantee that meaningful remedies must be afforded, “so that the legislature 

may not abrogate the right to assert a well-established common law cause of action unless the 

reason for its action outweighs the litigants’ constitutional right of redress.”  Texas Workers’ 

Comp. Comm’n v. Garcia, 893 S.W.2d 504, 520 (Tex.1995).   

 Although the CCA has held that § 5 of Article 11.071 does not on its face violate the 

open courts provision, Ex parte Davis, 947 S.W.2d 216, 221 (Tex. Crim. App. 1996), in these 

particular circumstances, application of § 5 does conflict with the open courts provision and 

would abrogate entirely Mr. Moreno Ramos’ right to a remedy.  Because the initial habeas 

counsel appointed by the court did not pursue the ineffective assistance of trial counsel claim at 

the only opportunity theoretically afforded, Mr. Moreno Ramos has never had an actual 

opportunity to present that injury to any Texas Court for a hearing on the merits and a remedy. 

Thus, 11.071 §5, in preventing the presentation of the claim, would operate in this situation to 

deprive Mr. Moreno Ramos, through no fault of his own, of a reasonable opportunity that was 

available under the common law to challenge the illegal sentence.  In a typical case, requiring all 

claims to be brought in the first petition would be compatible with this provision, as recognized 

in Davis, because provided he has competent counsel, an applicant has an opportunity to present 

any cognizable claim he might have in that initial application. But in this narrow circumstance of 

ineffective initial habeas counsel, the applicant has no such chance; the open courts provision 
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thus requires the CCA either to interpret Article 11.071 in such a way to avoid this conflict or to 

fashion a remedy to enforce the open courts provision of the Texas constitution.     

 Furthermore, the CCA has the power to create a judicial remedy to protect against 

suspension of the writ of habeas corpus, notwithstanding the action (or non-action) of the Texas 

Legislature.  Tex. Const. Art. 1, §12 (The Texas Constitution guarantees that the “writ of habeas 

corpus is a writ of right and shall never be suspended”).  This power is clearly supported by 

Article 1, Section 29 which states: “To guard against transgressions of the high powers herein 

delegated, we declare that everything in this ‘Bill of Rights’ is excepted out of the general 

powers of government, and shall forever remain inviolate, and all laws contrary thereto, or to the 

following provisions, shall be void.”  Allowing Mr. Moreno Ramos to be executed without ever 

affording habeas corpus review of his unconstitutional death sentence would constitute a 

suspension of the writ.  Pursuant to Article 1, Section 29 of the Texas Constitution, the CCA has 

the power, and duty, to prevent that transgression wholly independent of Article 11.071, §5 or 

any other legislative restriction.  See Alvarado v. State, 202 S.W. 322 (Tex. Crim. App. 1918).  

VI. PRAYER FOR RELIEF 

 

WHEREFORE, for all of these reasons set forth herein, and in his initial petition for writ 

of habeas corpus, and in his preceding state court applications for writ of habeas corpus, Mr. 

Moreno Ramos respectfully requests that this Court:  

 1.  Stay his execution; 

 2.  Appoint counsel; 

 3.  Remand this application to the trial court for factual development;  

 4.  Grant Mr. Moreno Ramos such relief as is appropriate and in the interests of justice. 
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Respectfully submitted, 

 

      s/ Danalynn Recer    

Danalynn Recer 

State Bar No. 00792935 

2307 Union St. 

Houston, Texas 77007 

(713) 869-4722 

Fax:  (713) 880-3811 

 

Counsel for Mr. Moreno Ramos 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of November, 2018, a true and correct copy of the 

foregoing Application, with Exhibits, was served upon opposing counsel, Assistant Attorney 

General for the State of Texas, via electronic filing.  

 

s/ Danalynn Recer  

 Danalynn Recer  

 

 

 

 

 

 

VERIFICATION 

 

I, Danalynn Recer, attorney for Petitioner in the above-entitled action, state that to the 

best of my knowledge and belief, the facts sets for in this Amended Petition for Writ of Habeas 

Corpus are true and correct. 

I declare under penalty of perjury that the foregoing is true and correct.   

Executed on November 6, 2018, 2018. 

 

 

     /s/   Danalynn Recer   

     Danalynn Recer 

 



















































































































































































































































































































































































































































































































































COUNTY OF TRAVIS )

)

) IN RAMOS V. QUARTERMAN

)

STATE OF TEXAS )

AFFIDAVIT OF DAVID SCHULMAN

  1. My name is David A. Schulman. I am licensed to practice law in
the State of Texas and carry bar card number 17833400, issued
on May 16, 1986. 

  2. I practice criminal law in Austin, Texas.  I have been Board
Certified in Criminal Law since 2001 and Criminal Appellate Law
since 2011.

  3. I have tried approximately 75 jury trials and been lead counsel
in hundreds of appeals and post-conviction habeas corpus
proceedings. 

  4. Since 1996, I have represented, as either lead or co-counsel,
approximately 25 death row inmates on their appeals and in
state and federal post-conviction proceedings.  I have attended
numerous state and national CLE programs for capital post-
conviction counsel and am well familiar with the prevailing
norms for capital representation.

  5. As early as the late 1980s, capital counsel in Texas were
expected to investigate and develop evidence about the client’s
life history.  The process was not a formal as it is now and the
title of “mitigation specialist” wasn’t necessarily used, but
somebody on the capital defense team was tasked with the
responsibility of investigating the client’s life history and any
possible mental illness or other evidence that we would now call
mitigating circumstances.

______________
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  6. After Texas added the mitigation special issue to the statute in
1991, there was a proliferation of articles, training materials and
CLE courses emphasizing the investigation, development and
presentation of life history evidence at trial, and the re-
investigation of mitigating evidence by post-conviction counsel.

  7. It had always clear in Texas that post-conviction writs and direct
appeals were vehicles for very different kinds of claims.  It was
commonly understood by capital counsel in Texas that record
claims should be presented on direct appeal and that it was not
necessary to raise those claims again in state post-conviction in
order to preserve them for federal habeas corpus.  It was also
commonly understood by Texas capital counsel in the 1980s and
1990s that post-conviction writs were not an appropriate vehicle
for record-based claims and that investigation should be
conducted to present extra-record evidence during post-
conviction proceedings.

  8. Before September 1995, there were not many lawyers
specializing in capital post-conviction work at the state level in
Texas because the representation was not always funded.  The
Texas Resource Center (hereinafter TRC) provided federal habeas
corpus representation and resources such as training manuals,
sample pleadings and legal research to capital counsel in both
state post-conviction and federal habeas corpus.

  9. During this window of time, the State Bar of Texas was also
active in providing training and resources to capital counsel. 
The Bar disseminated a capital defense primer, published in
1994, at CLE courses which explained to capital trial counsel in
Texas that the new mitigation question and the Supreme Court
caselaw that lead to it meant that the defense team was obligated
to develop and present evidence of the defendant’s background
and character in mitigation of punishment for defendants
convicted and found to constitute a future danger.  The primer
was also available through TCDLA, TRC and the law clinics at
University of Texas, St. Mary’s and University of Houston.

______________
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  10. Effective in September, 1995, the Texas Legislature replaced
Article 11.07 of the Texas Code of Criminal Procedure with
Article 11.071, which provided a right to counsel for all indigent
death row inmates sentenced after September 1, 1995 and all
indigent inmates sentenced before September 1, 1995 who did
not already have an initial application for a writ of habeas corpus
under Article 11.07 pending.

  11. There were not many lawyers in Texas with post-conviction
experience.  Although the Court of Criminal Appeals was charged
with creating and maintaining a list of lawyers qualified to
represent a death row inmate in a post-conviction habeas corpus
proceeding, very few qualified attorneys signed up, because the
Presiding Judge of the Court announced a “cap” of $7,500 per
case.  As a result, many of the lawyers appointed to provide post-
conviction representation had never done post-conviction work
before and approached the cases as if they were direct appeals.

  12. In August 1995, TCDLA sponsored a training for state post-
conviction counsel in Texas to prepare them for the
implementation of 11.071.  This CLE included instruction on
how to get funding for investigative and expert assistance to
develop extra-record evidence.

  13. Article 11.071 § 3 explicitly provided a mechanism for funding: 

Investigation of Grounds for Application

Sec. 3. (a) On appointment, counsel shall investigate
expeditiously, before and after the appellate record is filed
in the court of criminal appeals, the factual and legal
grounds for the filing of an application for a writ of habeas
corpus.

(b) Not later than the 30th day before the date the 
application for  a writ  of  habeas corpus is filed with the
convicting  court,  counsel may  file with  the  convicting
court  an  ex  parte, verified,  and  confidential  request  for

______________
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prepayment of expenses, including expert fees, to
investigate and present potential habeas corpus claims. The
request for expenses must state:

(1) the claims of the application to be investigated;

(2) specific facts that suggest that a claim of possible merit
may exist; and

(3) an itemized list of anticipated expenses for each claim.

(c) The court shall grant a request for expenses in whole or
in part if the request for expenses is timely and reasonable.
If the court denies in whole or in part the request for
expenses, the court shall briefly state the reasons for the
denial in a written order provided to the applicant.

(d) Counsel may incur expenses for habeas corpus
investigation, including expenses for experts, without prior
approval by the court of criminal appeals. On presentation
of a claim for reimbursement, which may be presented ex
parte, the court shall order reimbursement of counsel for
expenses, if the expenses are reasonably necessary and
reasonably incurred. If the court denies in whole or in part
the request for expenses, the court shall briefly state the
reasons for the denial in a written order provided to the
applicant. The applicant may request reconsideration of the
denial for reimbursement.

(e) Materials submitted to the court under this section are a
part of the court's record.

  14. In 1996, the Criminal Justice Section of the State Bar produced
a Texas Criminal Appellate Manual for capital defense counsel
that clearly set out the obligation of state post-conviction counsel
to investigate, to seek funds for experts and investigative
assistance and to investigate, develop and present extra-record
evidence challenging the constitutionality of a death row inmate’s
conviction and sentence.
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  15. In the summer of 1995 and the summer of 1997, I helped
organize CLE events for TCDLA on capital post-conviction
counsel that was held in Houston (1995) and Galveston (1997). 
This training included sessions on life history investigation,
record collection, developing mental health evidence and similar
tasks required of post-conviction counsel.  

  16. As a post-conviction habeas corpus practitioner in Texas during
the 1990s, I knew that the prevailing standard of care for
representation of death-sentenced petitioners in state post-
conviction required that the defense team conduct investigation
into both phases of the trial, including a life history
investigation.  By 1995, it was common for Texas capital post-
conviction counsel to raise claims of ineffective assistance of trial
counsel for failure to conduct a sufficiently thorough life history
investigation even for trials that took place in the late 1980s and
early 1990s.

  17. Along with Joseph A. Connors III, Mark Alexander, and Dorina
Ramos, I represented Roberto Moreno Ramos on direct appeal in
1995.  I was brought into the case by lead counsel Joe Conners,
who had a good working relationship with Mr. Moreno Ramos.

  18. The Court of Criminal Appeals denied relief on June 26, 1996.

  19. Mr. Ramos asked the trial court to allow Joe Connors to
represent him in state post-conviction despite the fact that he
had been direct appeal counsel.  Article 11.071 provided for this
possibility if both the inmate and the lawyer requested the
appointment on the record.  Both Mr. Moreno Ramos and Mr.
Connors did so on October 18, 1996 and the trial court made the
necessary findings in support of Mr. Connor’s appointment.  

  20. However, the CCA appointed Kyle Welch to represent Mr. Moreno
Ramos in state post-conviction habeas corpus proceedings. Mr.
Moreno Ramos then filed a pro se motion asking the CCA to
appoint Joe Connors, which was denied.  
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  21. I knew Mr. Welch, although not very well.  Additionally, although
I but knew of him as a well qualified practitioner in federal court, 
I also knew that he was not experienced in post-conviction
habeas corpus work.  

  22. On the other hand, I knew that Joe Connors had the necessary
experience to be appointed as state habeas counsel.  For this
reason, on December 13, 1996, I wrote to the CCA seeking
reconsideration of the denial of Mr. Moreno Ramos’ request
continue his ongoing attorney-client relationship with Mr.
Connors, citing to Buntion v. Harmon, 827 S.W.2d 945
(Tex.Cr.App. 1992) and other relevant case law.  See attached.

  23. This request was also denied.

______________________________________

David A. Schulman

SIGNED and SWORN to before me, the undersigned authority,

on this the     30th     day of                     May                           , 2013.

_________________________________
Printed Name: Madgie Hollingshead

My Commission Expires: December 22, 2015
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IN THE 93rd DISTRICT COURT 

HIDALGO COUNTY, TEXAS 

       

EX PARTE     § 

      § 

      § CAUSE NO.  CR-1430-92-B 

      § 

ROBERTO MORENO RAMOS  § 

 

 

 

OPPOSITION TO STATE’S REQUEST  

THAT AN EXECUTION DATE BE SET 

AND 

MOTION FOR SCHEDULING ORDER 

 

 Now comes Robert Moreno Ramos, by and through undersigned counsel, to respectfully 

move that this Court enter the attached Scheduling Order rather than setting an execution date at 

this time. 

 Robert Moreno Ramos has been sentenced to death for capital murder and, on July 12, 

2018, the State asked this Court to schedule his execution for November 14, 2018.  Motion 

Requesting That An Execution Date Be Set. 

 The Court held a brief phone conference with undersigned counsel and ADA Ted Hake 

on Friday, July 13, 2018 during which undersigned indicated an intention to oppose the motion 

and explained that she would need time to revisit the case and prepare a motion for the Court.  

The Court indicated that it would not sign the State’s proposed order until the 91st day prior to 

the requested date, which will be Thursday, August 16, 2018.  Undersigned indicated she would 

prepare a motion as quickly as possible.  No date for a hearing was set. 

 Below, Mr. Moreno Ramos requests a limited period of time to file a viable claim that 

has never been heard before and for which there is now a procedural vehicle for merits review 

that was not available at the time of his last petition.   
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 Undersigned understands the state’s position that the case should not languish 

unnecessarily so any claims that Mr. Moreno Ramos has remaining should be filed expeditiously 

and does not ask that the Court decline to impose any schedule at all.  Rather, as set out below, 

undersigned asks that, in lieu of an execution date, the Court set a date upon which all remaining 

state post-conviction claims must be filed and has asked for the shortest possible time in which a 

successor petition could reasonably be prepared.   

 All Legal Challenges Have Not Been Completed 

 Although no petition is currently pending to challenge Mr. Moreno Ramos’ conviction or 

sentence, not all state and federal challenges have been “completed” as the State has indicated.  

 Mr. Moreno Ramos has a compelling constitutional claim of ineffective assistance of trial 

counsel that has never been heard or considered on the merits by any state or federal court, but 

which will now be presented in a Successive Application for Post-Conviction Relief for merits 

consideration through a procedural vehicle that did not exist at the time of his last state post-

conviction petition.   Texas Code of Criminal Procedure 11.071 §5(a). 

 The decision to take Mr. Moreno Ramos’ life was made and has since been repeatedly 

accepted without any of the decision-makers ever engaging in the “constitutionally 

indispensable”1 process of considering powerfully mitigating evidence of his cognitive 

impairment, brain dysfunction, debilitating symptoms of severe life-long mental illness and 

childhood characterized by shocking brutality and desperate poverty. 

 Mr. Moreno Ramos was sentenced to die in a one (1) day penalty phase during which the 

                                                           

1  “[I]n capital cases the fundamental respect for humanity underlying the eighth Amendment 

requires consideration of the character and record of the individual offender and the 

circumstances of the particular offense as a constitutionally indispensable part of the process of 

inflicting the penalty of death”  Woodson v. North Carolina, 428 U.S. 280 (1976). 
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state presented three (3) witnesses and the defense presented none.  His trial counsel had 

conducted no life history investigation whatsoever.  At penalty phase, trial counsel made no 

opening statement, cross-examined only one of the state’s witnesses, offered no evidence and 

made an almost incomprehensible five page closing argument in which he failed to offer even 

one reason to oppose a death sentence and never once asked the jury to spare his client’s life.  

Penalty Phase Tr. Vol. 84, pp. 76-80, March 19, 1993.  The jury burdened with deciding whether 

Mr. Moreno Ramos should live or die knew absolutely nothing about the life they were asked to 

take, imposing a death verdict under conditions that pose an intolerable risk that “the death 

penalty will be imposed in spite of factors which may call for a less severe penalty.”  Lockett v. 

Ohio, 438 U.S. 586 at 604-605 (1978). 

 Unfortunately, this complete abdication by trial counsel was not raised in the first 

Application for state post-conviction relief, nor his initial federal habeas petition.  Indeed, Mr. 

Moreno Ramos was constructively unrepresented in the initial state and federal habeas 

proceedings that set the stage for everything that has happened since.   

 Subsequent investigation has revealed a compelling and undeniably mitigating life 

history of the sort courts have repeatedly found to have been sufficient to establish prejudice 

under prevailing constitutional norms.  However, by the time this evidence was investigated and 

developed, it could not be presented to either the state or federal courts through an 

ineffectiveness claim because it had been previously defaulted by his state post-conviction 

attorney, but that counsel’s ineffectiveness was not yet recognized as a defense to procedural 

bars in state or federal court.  By the time Mr. Moreno Ramos met a mitigation specialist for the 

very first time, virtually all of his substantive constitutional rights had been waived, defaulted or 

trampled by counsel he had no hand in choosing. 
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 No state or federal court has ever considered the substance of the claim.  Mr. Moreno 

Ramos has sought a merits review of his ineffectiveness claim for four years now and been 

denied review on procedural grounds at each juncture.   

Despite Dozens of Filings Over Many Years, No Issues of Substance Have Been Considered 

by Any Court 

 

 There has not been as much process as it might appear from the listing of docket events 

in the motion.  

 The initial state and federal habeas petitions – both filed by the same lawyer whose 

appointment Mr. Moreno Ramos had opposed2 – contained not one single properly framed legal 

challenge between them so that the Courts declined to even address a single issue raised. 

 The Court of Criminal Appeals appointed a solo practitioner who had never handled a 

capital post-conviction case and admits he “did not have the experience, training, assistance, 

resources or time to do what [was] necessary” and “was simply not equipped to handle this case 

the way it should have been handled” to represent Mr. Moreno Ramos.  Declaration of Kyle 

Welch, supra, at 2. 

 He never sought funding for investigative or expert services, never conducted any 

investigation on his own, and developed no extra-record claims.  After missing the filing 

deadline twice, he finally filed a twelve (12) page Application for Post-Conviction Relief, raising 

eight (8) entirely record-based claims, none of which were even cognizable in post-conviction 

and five (5) of which had already been denied on direct appeal.   

 The CCA found that no post-conviction claims had been raised, held that the claims 

raised “will not be addressed” and quickly disposed of the Application in a paragraph.  Ex Parte 

                                                           

2 Motion for Stay and Abeyance, D.E. 64, Exh. 2 Affidavit of David Schulman, May 30, 2013, 

Ramos, No. 7:07-cv-0059 (S.D. Tex., 11/25/2014). 
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Ramos, 977 S.W.2d 616 at 616-17 (Tex. Crim. App. 1998).  Dissenting, CCA Judge Overstreet 

recognized that holding Mr. Moreno Ramos accountable for the failures of the lawyer the Court 

had itself selected effectively denied him any representation at all: 

If a lawyer’s actions deny an indigent death row applicant meaningful review of his 

claims, then I question whether the inmate standing in line to be executed has 

received effective assistance of counsel.  Common-sense tells me that if you do not 

have effective assistance of counsel, with all due respect, I consider that worse than 

having no lawyer at all because having an ineffective lawyer gives a sense of 

legitimacy to the proceeding, yet the degree of assistance may be equivalent to not 

having a lawyer at all. 

 

Id. at 619 (Overstreet, J., dissenting). 

 Shockingly, the same attorney who had failed to file a single cognizable claim in state 

post-conviction proceedings was then appointed to represent Mr. Moreno Ramos in federal 

habeas corpus proceedings, and filed the same eight (8) record-based claims in the federal 

petition that he had filed in state court.  Unsurprisingly, the District Court granted the State’s 

motion for summary judgment on all claims, Order, D.E. 15, Ramos v. Johnson, No. 7:99-cv-134 

(S.D. Tex. 2000), the Fifth Circuit Court denied a certificate of appealability, Ramos v. Cockrell, 

No. 00-40633 (5th Cir. 2002) (per curiam), and the Supreme Court denied certiorari.  Ramos v. 

Cockrell, 537 U.S. 908 (2002). 

 Mr. Moreno Ramos’s chances for any state or federal review of his conviction and death 

sentence had been squandered by counsel whose appointment he vehemently opposed and he has 

spent the next 18 years buffeted about by changing procedural rules, litigating whether any court 

would ever consider the evidence that should have been considered by the sentencers.  

 Once an investigation was conducted and dramatic evidence in support of a life sentence 

had been developed, there was no Court to hear it.  None of the long list of pleadings in state and 

federal court involved disputes over the facts or substantive law regarding this viable claim.  
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Rather, for over a dozen years the State of Texas has fought to prevent any court from 

considering the merits of the various claims raised regarding why and how Mr. Moreno Ramos’ 

jury was denied any information regarding the “diverse human frailities” of the life they were 

asked to take.  

 The state has never argued that the performance of trial counsel was adequate or that the 

compelling evidence later developed would not have been persuasive to fact finders.  Rather, the 

Texas AG has fought tooth and nail to prevent any court from hearing or considering the 

evidence. 

 Mr. Moreno Ramos first presented that evidence to the state court after the International 

Court of Justice ruled in Avena and Other Mexican nationals (Mex. v. U.S.), No. 128 (I.C.J. Mar. 

31, 2004) [hereinafter “Avena”] that the United States had violated the Vienna Convention on 

Consular Relations by failing to notify him of his right to consular assistance.  The new life 

history evidence was presented for purposes of demonstrating what the government of Mexico 

could have provided had they been notified.  It could not have been presented in that petition as a 

claim of ineffective assistance of trial counsel because such a claim was not previously 

unavailable, as the State of Texas has frequently pointed out.   

 Neither the trial court or the CCA considered the substance of the evidence at that time 

because the successive petition was found to be procedurally barred.  Ex parte Ramos, No. 

35,938-02 (Tex. Crim. App. 2007). 

 In federal Court, there was no vehicle for presenting the ineffective assistance of trial 

counsel claim until the Supreme Court opinion in Trevino v. Thaler, 133 S.Ct. 1911 (2013) 

holding that ineffectiveness of initial-review state habeas counsel may excuse procedural default 

of ineffective assistance of trial counsel claims in federal court.  Id. at 1921.  Pending in federal 

Electronically Filed
8/15/2018 5:05 PM
Hidalgo County District Clerks
Reviewed By: Alexandra Gomez



7 

district court on his Avena claim at the time, Mr. Moreno Ramos immediately sought leave to 

amend with a trial counsel ineffectiveness claim, arguing that he can now establish cause under 

Trevino.  Motion for Leave to File Amended Petition, D.E. 38, Ramos, No. 7:07-cv-0059 (S.D. 

Tex., 5/30/2013).  

 The past five years of litigation in federal court have all related to whether or not Mr. 

Moreno Ramos would be permitted amend his federal petition with the ineffectiveness claim, not 

about the substance of the claim itself.   

 Ridiculously, the state attempted to distinguish Mr. Moreno Ramos’ case from the 

failures of state post-conviction counsel in Medina and Trevino by comparing the 8 non-

cognizable record claims filed by his state habeas counsel to the “complete abandonment of 

counsel experienced by Martinez” (the Arizona petitioner in the Supreme Court holding that was 

ultimately extended to Texas in Trevino).3 

 This ignored that Mr. Moreno Ramos’ state habeas counsel had been more deficient and 

filed fewer cognizable claims that the counsel in either of the relevant Texas cases of Trevino 

and Medina.   

 The State further argued that Mr. Moreno Ramos’ ineffective assistance of trial counsel 

claim could not be heard by the federal courts because it had not yet been heard in state court and 

the state courts should get the first opportunity to consider the claim.4 

 However, when Mr. Moreno Ramos sought to go back into State Court to allow Texas 

that “first bite at the apple”, pointing to legal developments in the CCA regarding consideration 

                                                           

3  Respondent’s Opposition to Petitioner’s Motion for Stay and Abeyance, Case 7:07-cv-00059 

(TXSD), Doc. 66 at 4-5 (12/17/2014). 

4  Id. at 9. 
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of the merits of a successive petition in light of Trevino5, the State argued from the other side of 

its mouth that the federal court should not grant his Motion to Stay and Abey because raising the 

claim in the CCA would be “futile”. 

Here, even if Ramos were given another opportunity to return to state court, there 

is no question that the Court of Criminal Appeals would dismiss any application as 

successive pursuant to Texas Code of Criminal Procedure Article 11.071, Section 

5.6 

 

 In the end, the claim was never heard:  the Federal District Court declined to Stay and 

Abate to send the case back to state court but also denied leave to amend so that the claim could 

be heard in federal court7; the Fifth Circuit denied a Certificate of Appealability on procedural 

grounds and never reached the question of whether Mr. Moreno Ramos had stated a denial of a 

significant constitutional right8; and the United States Supreme Court denied Certiorari. 

 Thus, despite the appearance of a great deal of activity and legal process, Mr. Moreno 

Ramos’ compelling life history has still never been considered in deciding the fairness of his 

death sentence.  No Court has addressed how and why the jury that sentenced him to die heard 

neither evidence nor argument as to why his life should be spared.  And no court has yet 

provided any merits review of the serious constitutional issues raised by these facts.   

There is Now No Barrier to Consideration of Mr. Moreno Ramos’ IAC Claim by the CCA 

 The only question regarding whether Mr. Moreno Ramos’ ineffective assistance of trial 

counsel claim will now finally be heard and considered on the merits is whether there is a 

procedural route for raising the claim today that was not available when he was last before the 

Court.  Article 11.07 §4(a)(1); Ex parte Chabot, 300 S.W.3d 768 (Tex. Crim. App. 2009). 

                                                           

5  Motion to Stay and Abey, Case 7:07-cv -00059, Doc. 64 at 1-2, (11/28/2017). 

6   Opp., supra, at 10. 

7  Final Judgment, D.E. 73, Ramos, No. 7:07-cv-0059 (S.D. Tex., 4/22/2015).  

8  Opinion Order, Doc. 08-70044, Ramos, No. 08-70044 (5th Cir., 6/30/2016).   
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 The operative facts necessary to meet the requirements of Article 11.071 §5(a) are only: 

What was the date of his last state habeas petition?; What rule would allow him back into state 

court?; and When did that procedural vehicle become available?   

 The CCA will adjudicate the merits of Mr. Moreno Ramos’ argument that he was denied 

the effective assistance of counsel at trial because his last state habeas petition was denied in 

2007 and a new rule, applied for the first time in 2011, provides for merits review.    

 In 2007, it was virtually impossible for Mr. Moreno Ramos to receive merits 

consideration in a subsequent application.  Indeed, the CCA held that Mr. Moreno Ramos’ 

VCCR claim was procedurally barred in March 2007, Ex parte Cardenas et al., 2007 Tex. Crim. 

App. Unpub. LEXIS 691 (Tex. Crim. App. 2007). 

 However, CCA has since found that non-statutory exceptions to the Section 5 procedural 

bar do exist, and that it has the authority to apply judicially created doctrines when interpreting 

the plain language of Article 11.071, Section 5 of the Texas Code of Criminal Procedure.9 

 In 2011, the CCA found an initial application for writ of habeas corpus filed on behalf of 

a capital prisoner to be so deficient that it was not, “in fact, ‘an application for writ of habeas 

corpus’ under Article 11.071 of the Texas Code of Criminal Procedure.”  Ex parte Medina, 361 

S.W.3d 633, 634 (Tex. Crim. App. 2011).  The CCA remedied that constructive denial of 

counsel by exercising its discretion under Article 11.071 § 4A(b)(3) to appoint new counsel and 

granted the applicant 180 days to prepare and file a new state habeas application.  Id. at 643.   

 In that case, where appointed counsel had conducted investigation and raised ten claims 

                                                           

9  See Ex parte Granados, No. WR-51, 135-01 (Tex. Crim. App. Jan. 10, 2007); Ex parte Hood, 

211 S.W.3d 767 (Tex. Crim. App. 2007); Ex parte Moreno, No. WR-25, 897-01, 2007 WL 

2019745 (Tex. Crim. App. 2007); Ex parte Ruiz, No. WR-27-328-03 (Tex. Crim. App. July 6, 

2007). 
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but refused to plead the facts “because he did not want the State to know what his evidence was.”  

Id. at 635-36, the CCA ordered briefing on the potential impact that the CCA’s decision would 

have on “past, present and future 11.071 writ applications,” id. at 637 n.8, and ultimately 

determined that counsel’s deficient performance had deprived the applicant of his “one full and 

fair opportunity to present his constitutional or jurisdictional claims . . . .  Not full because he is 

entitled to one bite at the apple, i.e., one application, and the document filed was not a proper 

writ application.  Not fair because applicant’s opportunity, through no fault of his own, was 

intentionally subverted by his habeas counsel.”  Id. at 642.  Accordingly, the applicant was 

entitled to an entirely new “bite at the apple.” 

 As the Fifth Circuit has since noted, Ex parte Medina, “allowed a mulligan after finding 

it was not the client’s fault that [state habeas counsel] had filed an incomplete application.”  Hall 

v. Thaler, 504 Fed.Appx. 269, 284 (5th Cir. Dec. 21, 2012). 

Merits review of Mr. Moreno Ramos’s ineffective assistance of trial counsel claim by 

state post-conviction courts is exactly what the state of Texas always urged federal courts to 

ensure until they actually started doing it. 

 When urging the United States Supreme Court not to permit federal court review of 

claims defaulted by ineffective state post-conviction lawyers, the State of Texas represented that 

such oversight was unnecessary because Texas courts “have proven willing to forgive or ignore 

procedural defaults in response to developments in federal-habeas doctrine.”  Brief for the 

Respondent, Trevino v. Thaler, No. 11-10189, 2013 WL 179940 at *59 (Jan. 14, 2013).  

Respondent specifically invoked the CCA’s decision in Ex parte Medina, 361 S.W.3d 633 (Tex. 

Crim. App. 2011), as a pre-Trevino basis for returning to the Texas court based on initial habeas 

counsel’s ineffective assistance.  Respondent informed the Supreme Court that:  
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Texas courts likewise have a proven track record of hearing once-defaulted claims 

on the merits under appropriate circumstances. For example, the CCA has created 

equitable exceptions to the state-law bar on successive petitions—including an 

exception for ineffective assistance of state-habeas counsel.  See, e.g., Ex parte 

Medina, 361 S.W.3d 633, 642-643 (Tex. Crim. App. 2011) (per curiam); Ex parte 

McPherson, 32 S.W.3d 860, 861 (Tex. Crim. App. 2000); Ex parte Evans, 964 

S.W.2d 643, 647 (Tex. Crim. App. 1998).  And the CCA has allowed prisoners to 

reopen their habeas applications and raise defaulted claims.  See, e.g., Ex parte 

Matamoros, 2011 WL 6241295 (Tex. Crim. App. Dec. 14, 2011) (per curiam); Ex 

parte Moreno, 245 S.W.3d 419, 420 (Tex. Crim. App. 2008).  

  

Brief for Respondent at 59, Trevino v. Thaler, No. 11-10189 (Jan. 14, 2013) (emphasis added).   

 The State of Texas assured the Supreme Court that “[i]f this Court changes the rules now, 

equity demands at a minimum that the [Court of Criminal Appeals] have an opportunity to 

reevaluate its procedural ruling and adjudicate Trevino’s Wiggins claim on the merits.”  Brief for 

the Respondent, Trevino v. Thaler, No. 11-10189, 2013 WL 179940 at *59. 

 The Supreme Court did rule in favor of Mr. Trevino.  And, Respondent is quite right that 

equity does demand that the CCA “adjudicate [Mr. Moreno Ramos’] Wiggins claim on the 

merits.” 

In other post-Trevino cases, Respondent has asked that the federal courts “force” a 

petitioner “to give the state courts what AEDPA demands—namely, a fair opportunity to 

adjudicate his IATC claim on the merits,” by sending his claim back to state court for exhaustion.  

The Director’s Supplemental Briefing Respecting the Petition for Rehearing En Banc at 4 

(emphasis added), Ibarra v. Thaler, No. 11-70031 (5th Cir. June 4, 2013). 

 For Texas to now urge that an execution date be set without allow full and fair 

adjudication of this claim is inconsistent with the representations that the State has made to the 

U.S. Supreme Court and other federal and state courts presented with the ineffectiveness of state 

post-conviction counsel as a defense to procedural bars. 
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Mr. Moreno Ramos’ Request 

It is simply a fact that a new avenue for raising Mr. Moreno Ramos’ ineffective 

assistance of trial counsel claim has been created since his last petition.  Once filed, the petition 

will not be easily dismissed.   

The facts here are unique – that the same lawyer represented Mr. Moreno Ramos in both 

state post-conviction and federal habeas denied him critical checks and balances present in 

virtually every capital case and is a circumstance that cannot possible happen again because the 

system has changed to avoid it.  Texas has created mechanisms for appointment of capital state 

habeas counsel as well as the Office of Capital Writs.  And, the federal Courts created a solution 

for those petitioners who had slipped through the system earlier by providing for appointment of 

“Martinez/Trevino counsel” in federal court to reconsider whether there were IAC claims that 

should have been raised – even where the initial federal habeas petition has already gone through 

district court but not yet been dismissed.  Speer v. Stephens, No. 13-70001 (5th Cir., 2015).  But 

the uniquely tragic timing placed Mr. Moreno Ramos outside the protection of these changes as 

he had already completed his initial post-conviction litigation in both state and federal courts. 

That Mr. Moreno Ramos’ first review state post-conviction attorney filed no cognizable 

claims whatsoever so that every Court at every level of state and federal proceedings found 

nothing to be addressed is a virtually unheard of circumstance, more egregious even than the 

deficits in Medina.  And, that Mr. Moreno Ramos had actually opposed the appointment of that 

counsel in written pleadings submitted to the CCA and denied is extraordinarily unusual.   

Further, that Mr. Moreno Ramos’ trial counsel so completely abdicated the sentencing 

trial offering no witnesses, no evidence and no argument is equally rare and horrifying.   

Under these facts, neither the trial ineffectiveness claim nor the assertion that Mr. 
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Moreno Ramos’ subsequent petition will be authorized for review is a frivolous “Hail Mary” 

pass.  These are substantive constitutional issues that have not been heard and that the State has 

been aware, since at least 2014, would be raised and litigated in state court once federal litigation 

was exhausted. 

 The next step for Mr. Moreno Ramos is to file a Successive Application for Post-

Conviction Relief.  Pursuant to 11.071 Sec. 5(c), the clerk of this Court will then forward the 

petition to the Court of Criminal Appeals as a successor petition to determine whether the claims 

meet the requirements of Art. 11.071§5.  The CCA will then to consider it and either allow the 

successive litigation.  Given the unique circumstances here and that the CCA will be seeing this 

claim for the first time, it is critically important that the Court have time to review and consider 

the complex procedural history and fact-intensive basis of the claim.  The date requested by the 

State would not allow full and fair consideration of the petition.  

 Declining to set that specific date is no hardship to the State as the Texas Department of 

Corrections routinely provides courts and State officials with available dates for execution.  

There is no urgency to adopt this specific date at this time. 

The State’s larger concern, that this case not languish and that any remaining litigation 

begin to move expeditiously, can be address by setting a schedule. 

 It is not necessary to set an execution date in order to insure that Mr. Moreno Ramos 

seeks review in Texas state courts.  Rather than setting an execution date now, this Court should 

issue an order setting a date by which Mr. Moreno Ramos must file any remaining state post-

conviction litigation or the Court will then set an execution date.   

 Factoring in case deadlines and other pre-existing obligations, and considering the 

amount of work to be done, undersigned can commit to filing the petition by October 26, 2018.   
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CONCLUSION 

 Thus, for reasons stated above and any others that appear to the Court, Mr. Moreno 

Ramos asks that in lieu of setting an immediate execution date, this Court issue an order 

requiring that Mr. Moreno Ramos file any state post-conviction challenges to his conviction or 

sentence that he wishes to raise with the Texas Court of Criminal Appeals no later than October 

26, 2018, and that this Court further order undersigned counsel to file a status report with this 

Court every 30 days after the filing of any subsequent petition to notify this Court of the status of 

the litigation.  Should Mr. Moreno Ramos decline to file any further petition or should any such 

litigation be concluded without a grant of sentencing relief, this Court will then set an execution 

date for the next date available through TDCJ.   

         Respectfully Submitted, 

 

  /s/ Danalynnn Recer     

  Danalynn Recer 

Counsel for Mr. Moreno Ramos 

TX Bar No. 00792935 

2307 Union St. 

Houston, TX 77007 

Tel: (713) 869-4722 

Fax: (713) 880-3811 
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