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1 Vince Cullen is substituted for his predecessor, Robert K. Wong, as
Warden of the California State Prison at San Quentin, pursuant to Federal Rule of
Civil Procedure 25(d)(1).

JS-6

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICARDO RENE SANDERS,  ) CASE NO. CV 96-07429 JFW
 )

Petitioner,  ) DEATH PENALTY CASE
 )   

v.  )   
 ) JUDGMENT

VINCE CULLEN,1 Acting Warden  ) 
of California State Prison  )
at San Quintin,  )

 )  
Respondent.  )

                               )

Pursuant to the Order Denying Petition for Writ of Habeas Corpus,

IT IS HEREBY ORDERED AND ADJUDGED that the Petition is denied

with prejudice and judgment is entered in favor of Respondent and

against Petitioner.  

    The Clerk is ordered to enter this judgment. 

   Dated: May 6, 2010

                              
                          JOHN F. WALTER

United States District Judge
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1 Vince Cullen is substituted for his predecessor, Robert K.
Wong, as Warden of the California State Prison at San Quentin,
pursuant to Federal Rule of Civil Procedure 25(d)(1).

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICARDO RENE SANDERS,  ) CASE NO. CV 96-07429 JFW
 )

Petitioner,  ) DEATH PENALTY CASE
 )   

v.  )   
 ) ORDER DENYING CERTIFICATE 

VINCE CULLEN,1 Acting Warden  ) OF APPEALABILITY 
of California State Prison  )
at San Quintin,  )

 )  
Respondent.  )

      )
                               )

 
Under Rule 11 of the Rules Governing Section 2254 Cases, “[t]he

district court must issue or deny a certificate of appealability when

it enters a final order adverse to the applicant.”  A certificate of

appealability shall issue “only if the applicant has made a

substantial showing of the denial of a constitutional right.”  28

U.S.C. § 2253(c)(2).  This showing “includes a showing that reasonable

jurists could debate whether (or, for that matter, agree that) the

petition should have been resolved in a different manner or that the
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issues presented were ‘adequate to deserve encouragement to proceed

further.’”  Slack v. McDaniel, 529 U.S. 473, 483-84 (2000) (citations

and internal quotation marks omitted).  “In a capital case, the nature

of the penalty is a proper consideration in determining whether to

issue a certificate of probable cause, but the severity of the penalty

does not in itself suffice to warrant the automatic issuing of a

certificate.”  Barefoot v. Estelle, 463 U.S. 880, 893 (1983).

For the reasons set forth in the Order Denying Petition for Writ

of Habeas Corpus, Petitioner has not made the requisite substantial

showing of the denial of a constitutional right with respect to any

claim.  Therefore, a certificate of appealability is denied as to all

claims and rulings in this case.

IT IS SO ORDERED.

Dated: May 6, 2010

                              
                          JOHN F. WALTER

United States District Judge
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28 1 Vince Cullen is substituted for his predecessor, Robert K.
Wong, as Warden of the California State Prison at San Quentin, pursuant
to Federal Rule of Civil Procedure 25(d)(1).

      

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICARDO RENE SANDERS,    )  NO. CV 96-07429 JFW 
)

Petitioner,  )  DEATH PENALTY CASE
)

v. )  ORDER DENYING PETITION
)  FOR WRIT OF 

VINCE CULLEN,1 Acting Warden )  HABEAS CORPUS
of California State Prison )
at San Quentin )

Respondent. ) 
___________________________________)

On February 22, 2010, the parties filed their final briefs relating

to Claims 10, 27, 40, and 44, as directed by the Court in its January

28, 2010 Order.  [Docket Nos. 189, 193].  Pursuant to Rule 78 of the

Federal Rules of Civil Procedure and Local Rule 7-15, the Court finds

that this matter is appropriate for decision without oral argument.

After considering the papers and the arguments therein, the Court rules

as follows.

///

///
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2 These facts are summarized from the California Supreme Court’s
decision on direct review, People v. Sanders, 11 Cal. 4th 475, 498-504
(1995).

2

FACTUAL AND PROCEDURAL BACKGROUND

On December 13, 1980, there were nine employees and two customers

inside the Bob’s Big Boy on La Cienega Boulevard.2  Around 2:00 a.m., the

restaurant was closed and its doors were locked.  Michael Malloy was the

night manager; Derwin Logan was the cook; the waitresses were Dionne

Alicia Irvin, Evelyn Jackson, Rhonda Robinson, and Dita Agtani; the

busboys were Cesario Luna and his son Ismael Luna; the cashier was Ahmad

Mushuk; and the customers were David Burrell and Tami Ellen Rogoway.  

Logan came to Malloy who was in his office and told him that the

two remaining customers wanted to leave the restaurant.  Malloy gave

Logan the keys to the front door, and Logan walked to the front door

with Burrell and Rogoway.  When Logan opened the door, Petitioner and

another man later identified as Franklin Freeman, both armed with

shotguns, forced Logan, Burrell, and Rogoway back into the restaurant.

Petitioner yelled at them:  “It’s a jack.  It’s a stickup.”  He grabbed

the keys from Logan.  Freeman hit Mushuk on the head with the butt of

his shotgun, and Mushuk fell to the floor unconscious.  Irvin, Jackson,

Agtani, Robinson, and Cesario Luna were ordered to lay face down on the

floor.  Several minutes later, they were forced to the kitchen area and

again ordered to lay down on the floor.

Shortly thereafter, Petitioner ordered Malloy, Logan, Burrell, and

Rogoway to the back of the restaurant and told them to lay face down on

the floor of the hallway outside the freezer.  Petitioner asked for the

manager, and Malloy stood up.  Petitioner asked Malloy where the alarm

and the safe were, and ordered Malloy to give him the money in the safe.
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Malloy placed approximately $1,300 and some coins that were wrapped in

Bank of America wrappers in a box.

Petitioner then told everyone “get up off the floor . . . We are

going to the back.  You’re going to get hurt.”  Malloy, Logan, Burrell,

and Rogoway were forced into the freezer, where the other employees were

held against their will.  Mushuk remained on the floor unconscious in

the front part of the restaurant.

Petitioner demanded watches, wallets, and jewelry, which Malloy

collected in a bucket from everyone in the freezer.  No one resisted,

and some pleaded, prayed, and cried.  Petitioner and Freeman ordered

everyone to “turn around and face the wall” and to kneel.  Jackson stood

up and begged:  “Don’t hurt me.  Don’t hurt me.”  She was ordered to

turn around and as soon as she complied, she was shot.  Petitioner and

Freeman continued firing until they apparently ran out of ammunition.

After the firing ceased, Petitioner asked, “How many rounds do you

have?”  Freeman answered, “None,” and they closed the freezer door and

left the restaurant.    

The victims were piled on top of each other on the floor of the

freezer.  Inside the freezer, Burrell and Agtani were dead, and Mushuk

was dead on the floor outside the freezer.  Cesario Luna was severely

wounded and died several months later.  Malloy was struck by a bullet in

his right eye, which he lost.  Rogoway suffered gunshot wounds to her

back and spine, resulting in numbness on her right side and an

intermittent inability to walk.  Jackson suffered severe head injury,

resulting in permanent impairment of her brain function.  Irvin suffered

gunshot wounds to his arm.  Only three of the victims, Logan, Ismael

Luna, and Robinson, were physically unharmed, although Robinson

developed severe psychological problems requiring extensive treatment.
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Within days of the robbery murder, several individuals provided

information to the police implicating Petitioner.  On December 17, 1980,

Jerry Lankford anonymously called the police and told them about his

September 1980 conversation with Petitioner during which Petitioner

advised him that he planned to rob a Bob’s Big Boy.  Lankford also

described Petitioner and his car.  The police thereafter identified

Lankford, who provided the police a written statement detailing his

knowledge of Petitioner’s plan to rob the restaurant.

On December 20, 1980, Andre Gilcrest contacted the police and

provided them with information that he knew about Petitioner’s robbery

plan.  In addition, Zola Taylor, who was living with the Gilcrest

family, contacted the police, and advised them that she had personal

knowledge of the meetings between Petitioner and co-defendant Freeman

before the robbery.  Both Gilcrest and Taylor provided written

statements to the police describing their knowledge of Petitioner’s plan

to rob the restaurant. 

On December 22, 1980, Petitioner was arrested and a lineup was held

the next day.  The other co-conspirators, Freeman and Carletha Stewart,

were also arrested in connection with these crimes.

Four victims positively identified Petitioner as one of the Bob’s

Big Boy robbers:  Malloy identified Petitioner from a videotape of the

lineup, as well as at the preliminary hearing and at trial; Rogoway

identified Petitioner from a videotape of the lineup and at trial;

Ismael Luna identified Petitioner at a lineup, at the preliminary

hearing, and at trial; and Robinson identified Petitioner at a lineup

and at trial. 

During their investigation, the police found a sawed-off shotgun

and shotgun shells in the closet of Petitioner’s bedroom and shotgun
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shells and casings in the bedroom of Petitioner’s father.  In co-

defendant Stewart’s residence, they found $90 in single dollar bills and

several rolls of coins still in Bank of America wrappers.  

 On March 18, 1981, an information was filed against Petitioner and

co-defendants Stewart and Freeman in Los Angeles County Superior Court

charging them with the Bob’s Big Boy robbery murders.  Petitioner

pleaded not guilty to the charges.  His motion for a change of venue was

denied, and his case was severed from that of his co-defendants.  

Petitioner’s trial began on May 3, 1982.  During the guilt phase,

the prosecution presented the testimony of the eyewitnesses who

identified Petitioner as one of the Bob’s Big Boy robbers, as well as

the testimony of other witnesses who connected him to the crime.  The

prosecution also introduced the physical evidence found at the homes of

Petitioner, his father, and Stewart that was consistent with the murder

weapons and stolen money.  On August 20, 1982, the jury convicted

Petitioner of four counts of murder.  

The penalty phase began on August 25, 1982.  During this phase, the

prosecution presented evidence in aggravation, including a second degree

burglary Petitioner committed at the home of Dr. Donald Lawrence Cray in

1977.  It was stipulated that Petitioner committed the burglary, that he

entered a plea of guilty, and that he was sentenced to prison.  Dr. Cray

testified that when he returned to his home in Orange County on February

28, 1977, he saw two men running to a car parked in his driveway

carrying rifles.  When Dr. Cray ran out and asked the men what they were

doing, the driver said: “Shoot him, shoot him.”  When Petitioner pointed

a rifle at him, Dr. Cray ran from the back of a car and took cover

behind a tree.  As the burglars drove off, he wrote down the license

number and called the police.  Inside his home, he found personal
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property piled up in the middle of the den, including a camera and a

vacuum cleaner, and discovered that two rifles were missing.  In

addition to the evidence regarding this burglary, the prosecution argued

that the evidence introduced during the guilt phase -– the 11 attempted

murders, four actual murders, four maimings, and 11 robberies –-

supported an aggravating circumstance finding that warranted the

imposition of a death sentence.   

Petitioner presented mitigation evidence, including the testimony

of family members, a friend, and an expert witness.  His sister and

brother, Lisa and Adrian Sanders, and a family friend who cared for

Petitioner when he was a teenager testified about the difficulties

Petitioner had faced throughout his life, including growing up in a

public housing project, losing his mother at the age of ten, and being

neglected by his father following his mother’s death.  A clinical

psychologist testified that Petitioner’s school and juvenile records

indicated that he performed adequately at school until his mother’s

death, and his behavior deteriorated after that.  

The jury returned its verdict sentencing Petitioner to death on

September 2, 1982.  His co-defendants were also convicted.  Co-defendant

Stewart entered a guilty plea, and co-defendant Freeman was sentenced to

life in prison without the possibility of parole after a jury trial that

followed Petitioner’s trial. 

Petitioner directly appealed his sentence and conviction, which the

California Supreme Court affirmed, but it vacated three of the four

multiple murder special circumstances found true by Petitioner’s jury.

See Sanders, 11 Cal. 4th at 475.  Petitioner then filed a petition for

certiorari, which was denied on October 7, 1996.  Sanders v. California,

519 U.S. 838 (1996).  Petitioner filed a state habeas corpus petition,
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which the California Supreme Court denied on February 14, 1996. 

Petitioner sought relief in this Court on October 22, 1996, when he

filed his request for counsel.  On April 7, 1997, Petitioner filed his

federal habeas petition. 

In a February 27, 1998 Order, the Honorable J. Spencer Letts

granted Respondent’s Motion to Dismiss on Claims 10, 15, 30, 32

(partial), 33, 34 (partial), and 35.  In an October 7, 1999 Order, Judge

Letts granted summary judgment on Claims 4, 16, 24, 25, 26, 28, 29, 32,

34, 36, 37, 38, 39, 41, 42, and 43.  In an October 15, 2001 Order, the

Honorable Carlos R. Moreno denied Petitioner’s Motion for an Evidentiary

Hearing on 21 claims (Claims 1-3, 5-9, 11-14, 17-23, 31, and 45) on the

grounds that none provided a “colorable” basis for relief.   [Docket No.

138 at 12-81].  On October 20, 2009, the Honorable Stephen G. Larson

denied Petitioner’s Motion to Vacate and for Reconsideration and

directed the parties to submit a Joint Status Report regarding the

remaining claims and the final disposition of the case within 30 days of

the entry of that order.  [Docket No. 166].

On December 23, 2009, this Court directed the parties to submit

simultaneous briefs regarding whether the discovery described in  Judge

Letts’s September 18, 2007 Order was necessary for the resolution of

Claims 10, 27, 40, or 44.  [Docket No. 174].  On January 28, 2010, the

Court denied the requested discovery on the grounds that there was no

good cause for the discovery because it was unnecessary to resolve the

remaining claims.  The parties were ordered to submit final briefing on

the merits of Claims 10, 27, 40, and 44.  [Docket No. 182].  

///

///

///
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DISCUSSION

I. Standard of Review

Because the Petition was filed in 1996, it is governed by the

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).  Woodford

v. Garceau, 538 U.S. 202, 210 (2003).  In order to obtain relief under

AEDPA, a petitioner must demonstrate that the California Supreme Court’s

rejection of his claim: 1) “was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the

Supreme Court of the United States”; or 2) “was based on an unreasonable

determination of the facts in light of the evidence presented in the

State court proceeding.”  28 U.S.C. § 2254(d).  State court factual

findings are entitled to a presumption of correctness, unless they are

rebutted by “clear and convincing evidence.”  28 U.S.C. § 2254(e)(1). 

“Clearly established Federal law,” for purposes of Section

2254(d)(1) review, “refers to the holdings, as opposed to the dicta, of

[the Supreme] Court’s decisions as of the time of the relevant state-

court decision.”  Williams (Terry) v. Taylor, 529 U.S. 362, 412 (2000);

see also Carey v. Musladin, 549 U.S. 70, 74 (2006); Stokes v. Schriro,

465 F.3d 397, 401-02 (9th Cir. 2006) (explaining that this statutory

language “refers to Supreme Court precedent at the time of the last-

reasoned state court decision”).  Section 2254(d)(1) “restricts the

source of clearly established law to [the Supreme Court’s]

jurisprudence.”  Williams, 529 U.S. at 365; see also Plumlee v. Masto,

512 F.3d 1204, 1210 (9th Cir. 2008)(en banc)(“What matters are the

holdings of the Supreme Court, not the holdings of lower federal

courts.”).  However, although “[o]nly Supreme Court precedents are

binding on state courts under AEDPA,” Ninth Circuit “precedents may be

pertinent to the extent that they illuminate the meaning and application
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of Supreme Court precedents.”  Campbell v. Rice, 408 F.3d 1166, 1170

(9th Cir. 2005)(en banc). 

A state court decision is “contrary” to federal law under the first

prong of Section 2254(d)(1) if the state court applied the wrong legal

standard in evaluating a claim, or “if the state court confronts a set

of facts that are materially indistinguishable from a decision of this

Court and nevertheless arrives at a result different from our

precedent.”  Williams, 529 U.S. at 405-06.  Under the second prong of

Section 2254(d)(1), “[a] state-court decision that correctly identifies

the governing legal rule but applies it unreasonably to the facts of a

particular prisoner’s case” is an “unreasonable application of federal

law.”  Id. at 407-08.  In order to reverse a state conviction on the

grounds that the state court‘s application of Supreme Court precedent

was “unreasonable,” “the state court’s decision must have been more than

incorrect or erroneous . . .; [it] must have been ‘objectively

unreasonable.’”  Wiggins v. Smith, 539 U.S. 510, 520-21 (2003) (quoting

Williams, 529 U.S. at 409).

When a state court denies a claim on the merits without providing

any explanation of its reasoning, the Court must “perform an independent

review of the record to ascertain whether the state court decision was

objectively unreasonable.”  Himes v. Thompson, 336 F.3d 848, 853 (9th

Cir. 2003) (citation and internal quotation marks omitted); Pirtle v.

Morgan, 313 F.3d 1160, 1167 (9th Cir. 2002) (“[A]lthough we

independently review the record, we still defer to the state court’s

ultimate decision.”).  If constitutional error is found following such

review, habeas relief is warranted only where the error had a

“‘substantial and injurious effect or influence in determining the

jury’s verdict.’”  Penry v. Johnson, 532 U.S. 782, 795 (2001) (quoting
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3 Petitioner’s argument would result in a grave injustice:  if
the Court now assumed error on every claim addressed in the October 15,
2001 Order and considered these claims collectively, Petitioner might be
entitled to relief even though the October 15, 2001 Order found that
each of these claims lacked merit.    

4 In addition, based on review of the record, evidence, and all
orders in this case, including the October 15, 2001 and October 20, 2009
Orders, the Court finds no reason to reconsider the rulings on these
claims.  Under the ‘law of the case’ doctrine, ‘a court is generally
precluded from reconsidering an issue that has already been decided by

10

Brecht v. Abrahamson, 507 U.S. 619, 638 (1993)).

II. Previously Resolved Claims

There is no dispute that Claims 10, 27, 40, and 44 have not been

resolved on the merits.  [Docket Nos. 177, 180].  However, the parties

dispute the status of Claims 1-3, 5-9, 11-14, 17-23, 31, and 45, because

there is no order formally denying those claims.  However, each of those

claims was discussed in detail and decided in the October 15, 2001 and

October 20, 2009 Orders.  Petitioner essentially argues that those

claims remain viable and must be considered in a cumulative error

analysis.  [Docket No. 193 at 2].  Although Petitioner concedes that the

“prior rulings denied relief as to his individual claims” in the October

15, 2001 Order, he further argues that because the Court in the October

15, 2001 Order “assumed” an error on each claim and then went on to find

that such an error would have been harmless, “the same assumption must

be made in ruling on the cumulative error.”3  Id.

  However, in addition to the individual harmless error

determination, the October 15, 2001 Order contains a thorough analysis

on the facts and the law and a ruling that these claims failed on the

merits.  The Court has reviewed the October 15, 2001 and October 20,

2009 Orders, the evidence relevant to these claims, and the rulings on

these claims, and agrees with and adopts each of those rulings.4  
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the same court, or a higher court in the identical case.’”  United
States v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997) (citations
omitted).  This doctrine precludes a court from re-examining a prior
decision on a factual or legal issue, unless:  “1) the first decision
was clearly erroneous; 2) an intervening change in the law has occurred;
3) the evidence on remand is substantially different; 4) other changed
circumstances exist; or 5) a manifest injustice would otherwise result.”
Id. (citation omitted).   Although the law of the case doctrine would
arguably preclude re-examining the principal rulings on the merits of
these claims, the Court does not rely on this doctrine in this order.

11

The Court incorporates by reference the reasons discussed in these

orders explaining why these claims lack merit, and will not restate the

law, evidence, and facts set forth in these orders. However, the Court

will briefly discuss these claims and will now formally deny each of

these claims.  28 U.S.C. § 2264(b)(“Following review subject to

subsections (a), (d), and (e) of section 2254, the court shall rule on

the claims properly before it.”); 28 U.S.C. § 2243 (“The court shall

summarily hear and determine the facts, and dispose of the matter as law

and justice require.”).

Claims 2, 6, 8, and 11 involve the allegedly false testimony

provided by eyewitnesses, Tami Rogoway, Rhonda Robinson, Michael Malloy,

and Ismael Luna, who identified Petitioner as one of the Bob’s Big Boy

robbers.  All of these claims were addressed in Judge Moreno’s October

15, 2001 Order and were found to have no merit.  Accordingly, the Court

DENIES Claims 2, 6, 8, and 11.  [Docket No. 138 at 13-25; 28-29; 26-27;

29-31]. 

Claims 17, 19, 20, and 22 involve the allegedly false testimony

provided by non-eyewitnesses, Andrew Gilcrest, Rhonda Givens, Rodell

Mitchell, and Bruce Woods, who connected Petitioner to the Bob’s Big Boy

robbery.  All of these claims were addressed in Judge Moreno’s October

15, 2001 Order and were found to have no merit.  Accordingly, the Court

DENIES Claims 17, 19, 20, and 22.  [Docket No. 138 at 32-35; 36-37; 38;
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5 These errors are alleged pursuant to Brady v. Maryland, 373

U.S. 83 (1963).

12

40].  

Claims 1, 3, 5, 7, 9, 12, 13, 18, 21, and 23 involve various acts

of alleged prosecutorial misconduct, including improprieties in the

presentation of the trial testimony provided by Rogoway, Gilcrest, and

Malloy; the placement of a known informant on the bus with Petitioner;

and various Brady5 errors.  All of these claims were addressed in Judge

Moreno’s October 15, 2001 Order and the Brady claims were addressed in

Judge Larson’s October 20, 2009 Order, and were found to have no merit.

Accordingly, the Court DENIES Claims 1, 3, 5, 7, 9, 12, 13, 18, 21, and

23.  [Docket No. 138 at 41-56; 57; 58-60; 61-63; 63-65; 66-68; Docket

No. 166 at 27-50]. 

In Claims 14 and 45, Petitioner alleges his trial counsel provided

ineffective assistance for various reasons, including her failure to

move to suppress the eyewitnesses’ identifications and her failure to

present sufficient mitigating evidence.  All of these claims were

addressed in Judge Moreno’s October 15, 2001 Order and were found to

have no merit.  Accordingly, the Court DENIES Claims 14 and 45.  [Docket

No. 138 at 69-73; 73-78]. 

In Claim 31, Petitioner alleges a trial court error involving the

discharge of Juror Bateman.  This claim was addressed in Judge Moreno’s

October 15, 2001 Order and was found to have no merit.  Accordingly, the

Court DENIES Claim 31.  [Docket No. 138 at 80-81].

III. Unresolved Claims  

A. Claim 10 

In Claim 10, Petitioner alleges that “[t]he trial court improperly

admitted into evidence two pages of the Bob’s Big Boy manager’s manual
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6 The Manual stated that “the personal safety of the employees
is the primary consideration of management” and “[n]o resistance should
be made and the demands of the criminal should be followed” in the event
of a robbery.  It further provided ten points regarding what to do in
case of a robbery, including to “[d]o exactly as told,” “remain calm,”
“[s]tudy physical features and clothing [in order to  provide] an
accurate description to the police,” “[d]o not allow anyone to touch or
disturb anything that may contain fingerprints,”and “[c]all the police
immediately after the incident.”  Ex. 74.

It also gave tips about how to identify a criminal so that the
criminal can be later described to investigating authorities, including:

What was the criminal’s height, weight, or body type?

Look straight into his eyes.  If his eyes are above
yours, he is taller; if his eyes are below yours, he is
shorter.  Estimate how many inches taller or shorter.  You
may have trouble estimating what a person weighs, but in
describing the criminal to the police, you can compare him
to another employee, or a member of the police.  You would
say, “The criminal was built like that person, but slightly
heavier.”

What were the color of his eyes and color of his skin?

When looking into his eyes to gauge his eight, look at
the color.  This is very difficult to disguise.  Even a
masked criminal will have exposed skin around the eyes, or
his hands, or around the collar.

How was he dressed?

Look at each item of clothing from top to bottom.  Did
he wear a hat?  What kind and what color?  Did he wear a
coat?  What kind and what color?  Shirt?  Sweater?  A belt
with an unusual buckle?  What kind of pants?  What color?
What kind of shoes?  What color?  Id.

 

13

dealing with procedures to be followed by employees to identify robbery

suspects and thereby violated [his rights] under the Sixth and

Fourteenth Amendments.”  [Docket No. 20 at 30].  Specifically,

Petitioner’s argument is based on the admission into evidence of pages

503 and 532 of the “Manager’s Manual,” entitled “Hold-ups and Robberies”

and “In the Event of a Robbery” (Ex. 74), in order to bolster Malloy’s

identification testimony and enhance its reliability.6  Id.  At trial,
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defense counsel objected on the grounds that the manual was hearsay and

irrelevant, and would “improperly bootstrap” and enhance the credibility

of Malloy’s identification testimony.  RT at 6,812-24.  Petitioner

contends that the manual pages were inadmissible hearsay and, assuming

that the objectionable pages were in fact not hearsay, they were still

inadmissible because they were irrelevant.  [Docket No. 20 at 31-32].

The California Supreme Court rejected this claim on its merits in

its written decision on direct review, stating:

The evidence was not hearsay; it was not offered for the
truth of the matter asserted, but to show what procedures
Malloy studied and attempted to follow. . . .  The Manager’s
Manual was not introduced for the purpose of showing that the
procedures established a reliable standard of care to be
followed by Bob’s Big Boy employees; nor did admission of the
evidence imply that the procedures were reliable.

. . . Admission of the excerpts fell well within that
discretion:  it corroborated Malloy’s testimony concerning how
he behaved during the robbery and, in particular, that he used
specific techniques in his attempt to focus and concentrate on
defendant’s appearance so that he could later identify him to
the police.  

Finally, defendant argues that the trial court abused its
discretion in admitting the evidence because it was more
prejudicial than probative.  No objection on this ground was
made in the trial court; the point has not been preserved for
review.  Even if we construed defendant’s argument to the
trial court that the excerpts would improperly enhance the
witness’s credibility as an objection under Evidence Code
section 352, which we do not, the claim is unpersuasive.

Sanders, 11 Cal. 4th at 511-12.  

In addition, the California Supreme Court found that there was no

constitutional error:

[Petitioner] also claims, for the first time on appeal,
that admission of the evidence was erroneous under the Sixth
and Fourteenth Amendments to the United States Constitution
“and their California counterparts.”  “It is, of course, ‘the
general rule that questions relating to the admissibility of
evidence will not be reviewed on appeal in the absence of a
specific and timely objection in the trial court on the ground
sought to be urged on appeal.’” The point is also meritless.
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7   Specifically, in the February 27, 1998 Order, Judge Letts
stated:  “Accordingly, the Court’s decision to dismiss this claim on the
grounds of procedural bar stands,” and in the October 27, 1998 Order,
Judge Letts stated:  “The court will take the issue of whether
petitioner has established cause and prejudice that the procedural
default of claim 10 should be excused under submission, pending the
resolution of the other challenges to the eyewitness testimony.”
[Docket Nos. 68, 93].  

15

It is predicated on the assertion that admission of the
evidence was error under California law.  It was not.

Sanders, 11 Cal 4th at 512 n.4 (citations omitted).  

Respondent previously moved to dismiss Claim 10 on the grounds that

it was procedurally defaulted.  In the Court’s February 27, 1998 and

October 27, 1998 Orders on Respondent’s Motion to Dismiss, Judge Letts

found that Claim 10 was procedurally barred, but the Court took the

issue of whether Petitioner had established cause and prejudice

sufficient to excuse the procedural bar under submission until the Court

resolved the other challenges to the eyewitness testimony.7  Because all

of the other claims challenging the eyewitness testimony have been found

to lack merit, they do not impact the consideration of the merits of

this claim.

  In his final brief, Petitioner simply argues that he is entitled to

relief on Claim 10 because the prosecution used the manual as

“substantive proof” in an effort to bolster Malloy’s identification

testimony, which violated Petitioner’s federal constitutional rights to

due process and confrontation. [Docket No. 193 at 21].  Petitioner also

argues that “[t]rial counsel was ineffective for failing to argue that

the admission of the Manager Manual violated [Petitioner’s] federal

constitutional rights.”  Id. 

/ / /

/ / /
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8 Accordingly, despite Petitioner’s argument that his trial
counsel was ineffective for “failing to argue that the admission of the
Manager’s Manual violated [Petitioner’s] due process rights,” any

16

Even if Claim 10 is procedurally barred and Petitioner could

demonstrate cause and prejudice to excuse its procedural default, this

claim fails on its merits.  Lambrix v. Singletary, 520 U.S. 518, 524-25

(1997) (finding that the interests of judicial economy counsel against

deciding a complex procedural bar issue when a claim can be readily

resolved on the merits); Walters v. Maass, 45 F.3d 1355, 1360 n.6 (9th

Cir. 1995).  

In Claim 10, Petitioner contends that the admission of this

evidence violated his federal constitutional rights because it was

irrelevant and constituted hearsay.  [Docket No. 20 at 33].  However,

state evidentiary rulings are not cognizable in a federal habeas

proceeding unless the admission of the evidence violated the

petitioner’s due process right to a fair trial.  See Estelle v. McGuire,

502 U.S. 62, 70 (1991); Johnson v. Sublett, 63 F.3d 926, 930 (9th Cir.

1995); Jammal v. Van de Kamp, 926 F.2d 918, 919 (9th Cir. 1991).  “It is

well settled that a state court’s evidentiary ruling, even if erroneous,

is grounds for federal habeas relief only if it renders the state

proceedings so fundamentally unfair as to violate due process.”  Spivey

v. Rocha, 194 F.3d 971, 977 (9th Cir. 1999).  The category of

“infractions” that violate “fundamental fairness” is a very narrow one.

Estelle, 502 U.S. at 70.   (Citations omitted).  Here, Petitioner’s

federal constitutional challenges that his rights to due process and to

confront witnesses were violated are grounded on the alleged state

evidentiary violations, which fail for the reasons stated by the

California Supreme Court.8   
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further objection by trial counsel on Sixth or Fourteenth Amendment
grounds would have been overruled.  Of course, there can be no federal
constitutional violation based on counsel’s failure to make an objection
that would not have succeeded.  See also, e.g., James v. Borg, 24 F.3d
20, 26-28 (9th Cir. 1994) (finding that trial counsel was not
incompetent for failing to make a motion to suppress evidence obtained
from a car search that would have been denied because the petitioner
lacked standing to challenge the search); Lowry v. Lewis, 21 F.3d 344,
346 (9th Cir. 1994) (finding no ineffective assistance for failing to
file a suppression motion where counsel researched the motion and spoke
with other attorneys who handled similar motions).  

9 The overwhelming evidence against Petitioner is further
elaborated upon below in the discussion pertaining to Claims 27 and 44,
Petitioner’s cumulative error claims.

17

Petitioner nevertheless contends that admitting this evidence

constituted prejudicial error resulting in a federal constitutional

violation, relying upon Brecht and Valerio v. Crawford, 306 F.3d 742,

762 (9th Cir. 2002).  [Docket No. 86 at 21].  In Valerio, the Ninth

Circuit found that an error resulting from an improper “depravity of

mind” instruction was not harmless where a narrowed instruction would

have allowed counsel to argue much more effectively in favor of the

petitioner.  Id.  In contrast, here, the evidence against Petitioner was

overwhelming, including multiple eyewitnesses, physical evidence

connecting Petitioner to the crime scene, and testimony establishing

that Petitioner had planned to rob Bob’s Big Boy.9  Thus, the admission

of these two pages of the manual setting forth largely common sense

techniques for identifying robbers and handling a crime scene, even

assuming it was error, could not have resulted in prejudice.  More

importantly, the California Supreme Court’s rejection of this claim did

not constitute an unreasonable determination of the facts, nor was it

contrary to or an unreasonable application of United States Supreme

Court precedent.

Accordingly, Claim 10 is DENIED.
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B. Claim 40  

In Claim 40, Petitioner alleges that, “[b]y allowing the jury to

consider all four multiple-murder special circumstances as aggravating

factors, the penalty phase instructions artificially inflated the case

for death in violation of the Eighth and Fourteenth Amendments.”

[Docket No. 20 at 89].

The California Supreme Court denied Claim 40, stating:

[Petitioner] argues that the trial court erred, because
the instructions improperly allowed the jury to consider four
multiple-murder special circumstances instead of just one.  He
is correct; all but one of the multiple murder special
circumstances must be set aside.  (People v. Bonin, supra, 46
Cal. 3d 691.)  Nonetheless, as we have repeatedly held,
“‘consideration of such excessive multiple-murder special-
circumstance findings where, as here, the jury knows the
number of murders on which they were based, is harmless error.
[Citation.]’” (People v. Clark, supra, 3 Cal. 4th at pp. 167-
168.)[Fn.42]

   [Fn. 42] [Petitioner] asserts that the instructional
error concerning the existence of any special circumstances
was per se reversible under the Eighth and Fourteenth
Amendments, or, in the alternative, was prejudicial error.
Neither point has merit.  Although there was state law error,
it was harmless.  The federal constitutional provisions were
not substantially implicated.

Sanders, 11 Cal. 4th at 562-63 & n.42.  

In this case, the Court previously acknowledged that there was a

state law error on Claim 40, as determined by the California Supreme

Court, but deferred ruling on this claim until after it determined

whether there were any additional constitutional errors that might be

relevant to a prejudice analysis.  [Docket No. 104 at 51-52, Docket No.

119 at 8].  However, at this juncture, all of the other claims asserting

constitutional challenges have been found to lack merit and the

overwhelming evidence of Petitioner’s guilt outweighs any potential

prejudice resulting from this error.
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In a case addressing a similar issue, the Supreme Court held that

although two of the four eligibility factors found by the jury were

determined to be invalid, the invalid factors did not affect the

constitutionality of the death sentence ultimately imposed because the

remaining factors were sufficient to make the petitioner eligible for

the death penalty.  Brown v. Sanders, 546 U.S. 212, 220-21 (2006).

Specifically, the Supreme Court stated:

. . . An invalidated sentencing factor (whether an
eligibility factor or not) will render the sentence
unconstitutional by reason of its adding an improper
element to the aggravation scale in the weighing process
unless one of the other sentencing factors enables the
sentencer to give aggravating weight to the same facts and
circumstances. . . . 

The issue we confront is the skewing that could
result from the jury’s considering as aggravation properly
admitted evidence that should not have weighed in favor of
the death penalty.  As we have explained, such skewing
will occur, and give rise to constitutional error, only
where the jury could not have given aggravating weight to
the same facts and circumstances under the rubric of some
other, valid sentencing factor.

Id. at 221 (Citations and quotations omitted).

Consistent with the holding in Sanders, the California Supreme

Court has repeatedly rejected this type of claim.  For example, in

People v. McWhorter, 47 Cal. 4th 318, 377 (2009), the California Supreme

Court rejected the argument that the error in permitting the jury to

find true two multiple murder special circumstances, one for each count

of murder, prejudiced his penalty determination.  The California Supreme

Court stated that, “[w]e have consistently found such double counting

harmless because it did not result in the jury considering any

inadmissible evidence.”  Id. (quoting People v. Beardslee, 53 Cal. 3d

68, 117 (1991)).  The California Supreme Court further held that the

jury in that case, like the jury in Beardslee, was aware that there was
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a total of two murders.  Id.

Similarly, the alleged constitutional error at issue here -- the

erroneous instructions that the jury could consider four multiple murder

special circumstances instead of just one -- is not a constitutional

violation.  As in McWhorter, the constitutionality of Petitioner’s death

sentence was not affected because the jury would have necessarily

considered the same, admissible evidence of the four separate murders

even if it had been properly instructed that it could find true only one

multiple murder special circumstance.  In addition, like Sanders, where

the death sentence was upheld because it was based on at least one

eligible special circumstance factor, the jury’s imposition of the death

penalty in this case is constitutional because it was based on felony

murder robbery, which constituted another valid special circumstance

factor.  Accordingly, there was no constitutional violation, and the

California Supreme Court’s rejection of this claim did not constitute an

unreasonable determination of the facts, nor was it contrary to or an

unreasonable application of United States Supreme Court precedent.

Accordingly, Claim 40 is DENIED.      

C. Claim 27

In Claim 27, Petitioner contends that the “cumulative effect of the

guilt-phase errors resulted in a fundamentally unfair trial in violation

of [Petitioner’s] rights to due process and to a reliable guilt

determination in a capital case under the Sixth, Eighth, and Fourteenth

Amendments.” [Docket No. 20 at 84].

On direct review, the California Supreme Court rejected this claim,

stating:

[P]etitioner asserts that, when considered together,
errors committed at the guilt phase of the trial require
reversal.  In substance, he argues that the cumulative
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effect of the errors resulted in an unfair trial, in
violation of the Sixth, Eighth, and Fourteenth Amendments
to the United States Constitutional and article 1, section
7and 15 of the California Constitution.  As shown, there
were few errors, none of which was prejudicial.  They did
not, either singly or together, result in any substantial
detriment to the fairness or reliability of the guilt
trial.  

Sanders, 11 Cal 4th at 537.

“Prejudice may result from the cumulative impact of multiple

deficiencies.”  Harris v. Wood, 64 F.3d 1432, 1438 (9th Cir. 1995)

(observing that the Ninth Circuit has only found prejudice resulting

from cumulative error once in 11 years prior to that case) (citations

and internal quotation marks omitted)).  “Multiple errors, even if

harmless individually, may entitle a petitioner to habeas relief if

their cumulative effect prejudiced the defendant.”  Ceja v. Stewart, 97

F.3d 1246, 1254 (9th Cir. 1996).  However, where “each error is, at

best, marginal, we cannot conclude that their cumulative effect was ‘so

prejudicial’ to [a petitioner] that reversal is warranted.’”  United

States v. Karterman, 60 F.3d 576, 579-80 (9th Cir. 1995) (citations

omitted); United States v. De Cruz, 82 F.3d 856, 868 (9th Cir. 1996)

(reaching the same conclusion and citing Karterman).

Here, there were no constitutional errors during the guilt phase

and, as in Karterman and De Cruz, all of the errors were minor and the

evidence against Petitioner was overwhelming.  Four eyewitnesses

(Michael Malloy, Tami Rogoway, Rhonda Robinson, and Ismael Luna)

identified Petitioner as one of the robbers and testified against him at

trial.  [Docket No. 138 at 18].  Despite Petitioner’s contention that

the combined inconsistencies in the eyewitness testimony warrants habeas

relief [Docket No. 193 at 43], the jury was made aware of these

inconsistencies during counsel’s vigorous cross-examination of each
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witness and nevertheless found Petitioner guilty.  RT at 7142-8015,

8069-130, 8143-50 (cross-examination of Malloy); RT at 8351-504, 8526-

67, 8569-85, 8724-55, 8768-73 (cross-examination of Rogoway); RT at

9161-369 (cross-examination of Luna); RT at 9903-40, 9941, 9944-49,

9953-55 (cross-examination of Robinson).  In addition to the eyewitness

testimony, the testimony of other witnesses (Bruce Woods, Jerry

Lankford, Brenda Givens, Andre Gilcrest, Gilcrest’s mother, and Zola

Taylor) clearly connected Petitioner to the crime and established that

Petitioner had conspired with co-defendants Stewart and Freeman to rob

Bob’s Big Boy several months before the robbery occurred.  [Docket No.

138 at 35-36].  There is no dispute that the police found shotguns,

shells, and casings in Petitioner’s apartment which were virtually

identical to the type of weapons used to commit the murders.  [Docket

No. 138 at 6-7, 35, 68].  The police also found one dollar bills and

several rolls of coins in Bank of America wrappings which were identical

to the way the stolen coins were wrapped.  [Docket No. 138 at 7].

  Moreover, this case is markedly different from the cases relied

upon by Petitioner [See Docket No. 193 at 43], where the errors

considered in combination constituted grounds for relief.  Taylor v.

Kentucky, 436 U.S. 478, 487 (1978) (finding that the combination of the

trial court’s skeletal instructions, possible harmful inferences from

references to the indictment, and repeated suggestions that the

petitioner’s status as a defendant tended to establish his guilt

violated his right to a fair trial); Chambers v. Mississippi, 410 U.S.

284, 302-03 (1973) (finding that the petitioner was deprived of a fair

trial where a confession by a third person to the murder with which the

petitioner was charged was improperly excluded); Parle v. Runnels, 505

F.3d 922, 928-30 (9th Cir. 2007) (finding that the cumulative effect of
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the errors resulting from the improper exclusion of evidence about the

central issues bearing on the petitioner’s guilt violated his due

process rights).  Here, the sole remaining issue to be resolved in this

claim (the admission of two pages of a manual consisting of instructions

about what to do if a crime occurs) does not approach the type or

magnitude of errors recognized in Chambers and Parle, or the numerous

errors which tended to establish the petitioner’s guilt noted in Taylor.

Accordingly, Claim 27 is DENIED.

D.  Claim 44

In Claim 44, Petitioner alleges that “[t]he cumulative effect of

the guilt and penalty phase errors requires reversal of the death

judgment.”  [Docket No. 20 at 106].

The California Supreme Court rejected this claim on direct review,

stating:

[Petitioner] contends that even if no single error
at the guilt or penalty phase warrants reversal of the
death judgment, the errors must be deemed prejudicial
when evaluated in combination.  We reject the claim.
Thee errors at the trial as a whole were few in number
and of minimal significance.  Whether considered
individually or for their cumulative” effect, they could
not have affected the process or result to [Petitioner’s]
detriment.

Sanders, 11 Cal 4th at 565.  The California Supreme Court also summarily

rejected this claim when it was raised in the state habeas corpus

petition.  [Docket No. 193 at 45]. 

Where “the government’s case is weak, a defendant is more likely to

be prejudiced by the effect of cumulative errors,” but the harmless

error doctrine requires the court to “affirm a conviction if there is

overwhelming evidence of guilt.”  United States v. Frederick, 78 F.3d

1370, 1381 (9th Cir. 1996); United States v. Nadler, 698 F.2d 995, 1002
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(9th Cir. 1983) (“[W]hether the alleged errors prejudiced the

[petitioner’s right] to a fair trial depends in turn upon the strength

of the Government’s [case] against [him]; the stronger the prosecution’s

case, the less likely that a [petitioner] would be prejudiced by the

error or misconduct”).  “[W]hile a defendant is entitled to a fair

trial, he is not entitled to a perfect trial, ‘for there are no perfect

trials.’”  United States v. Payne, 944 F.2d 1458, 1477 (9th Cir. 1991)

(quoting Brown v. United States, 411 U.S. 223, 231-32 (1973)).  

Here, the cumulative errors during both the guilt and penalty

phases, considered together, were harmless and do not warrant federal

habeas relief.  The evidence presented during the guilt phase was

overwhelming and any errors were minimal.  Furthermore, Petitioner’s

argument that the penalty case was “weak” is controverted by the record.

Petitioner’s alleged errors during the penalty phase -- counsel’s

failure to present sufficient mitigating evidence and the trial court’s

error in excusing Juror Bateman and instructing the jury about the

multiple murder special circumstances -– are not constitutional

violations.  Moreover, the prosecution’s argument that Petitioner’s 1977

burglary conviction coupled with the testimony of the burglary victim,

Dr. Donald Cray, and the circumstances of the underlying crime in this

case -– 11 attempted murders, four actual murders, four maimings, and 11

robberies –- was very compelling and fully justified the jury’s

imposition of the death sentence.  [Docket No. 138 at 7].  

Finally, the cases upon which Petitioner relies (the same cases he

relies on in support of his argument relating to Claim 27) are

inapposite because the errors at issue in those cases (improperly

excluded exonerating evidence and errors that tended to establish guilt)

are entirely different and distinguishable from Petitioner’s combined
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remaining alleged instructional and evidentiary errors.  

Accordingly, Claim 44 is DENIED. 

CONCLUSION

For all of the reasons set forth above, Petitioner is not entitled

to federal habeas relief on any of his claims.  The Court hereby denies

the Petition for Writ of Habeas Corpus with prejudice.

IT IS SO ORDERED.

Dated: May 6, 2010

                              
                            JOHN F. WALTER

United States District Judge
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

RICARDO GENE SANDERS, ) CV 96-07429 SGL   
)

Petitioner, ) DEATH PENALTY CASE
)   

v. ) ORDER DENYING 
)    MOTION TO VACATE ORDER 

ROBERT K. WONG, Warden, ) DENYING PETITIONER’S 
    )    MOTION FOR AN EVIDENTIARY  

   )    HEARING OR, ALTERNATIVELY,
)    TO RECONSIDER ORDER AND

Respondent. )    GRANT PETITIONER’S MOTION
___________________________________)    FOR AN EVIDENTIARY HEARING

The Court, having reviewed the pleadings regarding Petitioner’s

Motion to Vacate Order Denying Petitioner’s Motion for an Evidentiary

Hearing or, Alternatively, to Reconsider Order and Grant Petitioner’s

Motion for an Evidentiary Hearing (Motion), denies the Motion, as

follows.  

FACTUAL AND PROCEDURAL BACKGROUND

A. Factual Background

As determined by the California Supreme Court on direct review,

People v. Sanders, 11 Cal. 4th 475, 498-504 (1995), the facts underlying

Case 2:96-cv-07429-SGL     Document 166      Filed 10/20/2009     Page 1 of 51

000119



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1 On federal habeas review, “a determination of a factual issue
made by a State court shall be presumed to be correct,” unless rebutted
by the petitioner by clear and convincing evidence.  28 U.S.C. §
2254(e)(1).  See also Pollard v. Galaza, 290 F.3d 1030, 1033, 1035 (9th
Cir. 2002). 

2

Petitioner’s conviction are briefly summarized, as follows:1

On December 13, 1980, there were nine employees and two customers

inside the Bob’s Big Boy on La Cienega Boulevard.  The restaurant doors

were locked.  The night manager was Michael Malloy; the cook was Derwin

Logan; the waitresses were Dionne Alicia Irvin, Evelyn Jackson, Rhonda

Robinson, and Dita Agtani; the busboys were Cesario Luna and his son

Ismael Luna; the cashier was Ahmad Mushuk; and the customers were David

Burrell and Tami Ellen Rogoway.  

Logan came to Malloy in the office and told him that the two

remaining customers wished to be let out.  Malloy gave Logan the keys to

the restaurant, and Logan walked to the front door with Burrell and

Rogoway.  When Logan opened the door, Petitioner and another man, both

armed with shotguns, forced Logan, Burrell, and Rogoway back into the

restaurant.  Petitioner stated:  “It’s a jack.  It’s a stickup.”  He

took the keys from Logan.  The man with Petitioner hit Mushuk on the

head with the butt of his shotgun, and Mushuk fell to the floor.  Irvin,

Jackson, Agtani, Robinson, and Cesario Luna were ordered to lie face

down on the floor.  Several minutes later, they were led to the kitchen

area and again ordered to lie down on the floor.

Petitioner took Malloy, Logan, Burrell, and Rogoway to the back of

the restaurant and ordered them to lie face down on the floor of the

hallway outside the freezer.  Petitioner asked for the manager, and

Malloy stood up.  Petitioner asked Malloy where the alarm and the safe

were, and Petitioner ordered him to give him the money in the safe.
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Malloy placed approximately $1,300 in a box, and some of this money was

contained in Bank of America coin wrappers.

Petitioner then told everyone “get up off the floor . . . We are

going to the back.  You’re going to get hurt.”  Malloy, Logan, Burrell,

and Rogoway stood up and went into the freezer, which other employees

already occupied.  Mushuk was lying on the floor unconscious.

Petitioner asked for watches, wallets, and jewelry, which Malloy

collected in a bucket from everyone in the freezer.  No one resisted the

gunmen, and some pleaded, prayed, and cried.  The gunmen ordered

everyone to “turn around and face the wall” and kneel.  Jackson stood up

and pleaded:  “Don’t hurt me.  Don’t hurt me.”  One of the gunmen

ordered her to turn around and she complied.  She then was shot and fell

to the floor.  After the firing ceased, Petitioner asked, “How many

rounds do you have?”  The other gunman answered, “None,” and the gunmen

closed the freezer door.

Inside the freezer, people lay piled on top of each other and on

the floor.  Ismael Luna jumped up to get to the door.  Malloy tried to

restrain him, but he broke loose and ran from the freezer.  When he

returned, he said the gunmen were gone.  Burrell, Agtani, and Mushuk

were dead.  Cesario Luna was severely wounded and died several months

later.  Jackson suffered head injury, resulting in permanent impairment

of her brain function.  Malloy was struck by a bullet in his right eye,

which he lost.  Rogoway had shotgun injuries to her back and spine,

resulting in numbness on her right side and periodic inability to walk.

Irvin received a gunshot wound to his arm.  Logan, Ismael Luna, and

Robinson were physically unharmed, although Robinson developed

psychological problems requiring extensive treatment.

On December 17, 1980, Jerry Lankford called the police and
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anonymously told them about his September 1980 conversation with

Petitioner regarding his plan to rob Bob’s Big Boy.  Lankford also

described Petitioner and his car.  The police thereafter identified

Lankford, who provided the police a written statement.

On December 20, 1980, Andre Gilcrest contacted the police and

provided them information he knew about the crimes.  In addition, Zola

Taylor, who was living with the Gilcrest family contacted the police,

stating that she had personal knowledge of the robbery.  Both Gilcrest

and Taylor provided written statements to the police. 

In their investigation, the police found a sawed-off shotgun and

shotgun shell in the closet of Petitioner’s bedroom and shotgun shells

and casings in the bedroom of Petitioner’s father.  At Stewart’s

residence, they found $90 in single dollar bills and several rolls of

coins in Bank of America wrappers.  On December 22, 1980, Petitioner was

arrested and a lineup was held the next day.

Malloy identified Petitioner at a videotape of the lineup, at the

preliminary hearing, and at trial.  Rogoway identified Petitioner at

trial and at a videotape of the lineup.  Ismael Luna identified

Petitioner at a lineup, at the preliminary hearing, and at trial.

Robinson identified Petitioner at a lineup and at trial. 

B. Procedural Background

The instant habeas proceeding was commenced on October 22, 1996,

when Petitioner filed his request for counsel.  On April 7, 1997,

Petitioner filed his federal habeas petition.  Therefore, the

Antiterrorism and Effective Death Penalty Act (“AEDPA”), 28 U.S.C. §

2244(d), applies to the instant proceedings, as the petition was filed

after the statute’s effective date, April 24, 1996. 
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On December 16, 1999, Petitioner filed a Motion for an Evidentiary

Hearing on 21 claims (Claims 1-3, 5-9, 11-14, 17-23, 31, and 45). 

Petitioner’s allegations in support of his Motion for an Evidentiary

Hearing included:  manufacturing or squelching of evidence by the

prosecution and the police; lying by eight witnesses at the

prosecution’s behest; and prosecutorial misconduct by failing to

disclose evidence, pressuring witnesses, promising witnesses benefits in

exchange for testimony favorable to the state, and knowingly presenting

the false testimony of a jailhouse informant.  On October 15, 2001, the

Honorable Carlos Moreno issued the Order denying an evidentiary hearing

on all Petitioner’s conspiracy claims because, as further discussed

infra, none provided a “colorable” basis for relief.

 DISCUSSION

A. Petitioner’s Motion to Vacate the Order Based on 28 U.S.C. § 455(a)

Petitioner first requests that the Order be vacated pursuant to 28

U.S.C. § 455(a).  Mot. at 5-9.

Under 28 U.S.C. § 455(a), “[a]ny justice, judge, or magistrate

[magistrate judge] of the United States shall disqualify himself in any

proceeding in which his impartiality might reasonably be questioned.” 

Petitioner contends that the Order must be vacated pursuant to 28

U.S.C. § 455(a), without any showing of Judge Moreno’s bias or

prejudice.  Mot. at 5-9.  Petitioner maintains that Judge Moreno was

required to recuse himself under this statute because, when he ruled on

the Motion for an Evidentiary Hearing, “he had already been selected by

Governor Davis to become a member of the Court whose decision he was now

being called upon to declare unreasonable.”  Mot. at 9.   In addition,

Petitioner asserts that “[f]or a judge to sit in review of the decision

of a Supreme Court of which he has been nominated to become a member
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creates an appearance of partiality, even though no actual partiality

may exist.”  Mot. at 6. 

In Liljeberg v. Health Serv. Acquisition Corp., 486 U.S. 847, 859

(1988), the Supreme Court noted that “[s]cienter is not an element of a

violation of § 455(a).  The judge's lack of knowledge of a disqualifying

circumstance may bear on the question of remedy, but it does not

eliminate the risk that ‘his impartiality might reasonably be

questioned’ by other persons.” 486 U.S. at 859.  In describing the

parameters of Section 455(a), the Ninth Circuit has explained:  “this

circuit has determined that the test for recusal [under Section 455(a)]

is ‘whether a reasonable person with knowledge of all the facts would

conclude that the judge’s impartiality might reasonably be questioned.’”

Milgard Tempering, Inc. v. Selas Corp. of Am., 902 F.2d 703, 714 (9th

Cir. 1990)(citations and quotations omitted).  See also Yagman v.

Republic Ins., 987 F.2d 622, 626 (9th Cir. 1993)(“recusal is appropriate

where ‘a reasonable person with knowledge of all the facts would

conclude that the judge’s impartiality might reasonably be questioned.’”

(citations omitted)).  

A recusal motion must be filed “with reasonable promptness after

the ground for such a motion is ascertained.”  Preston v. United States,

923 F.2d 731, 733 (9th Cir. 1991).  A party who has had the opportunity

to ascertain the grounds for potential bias or impropriety should not

wait to bring such a motion until his receipt of an adverse ruling or

unfavorable judgment.  See United States v. Rogers, 119 F.3d 1377, 1382

(9th Cir. 1997) (finding a recusal motion untimely where party was fully

aware of the asserted grounds for judge’s disqualification and failed to

make any formal motion until at least nine months after his

resentencing, and explaining “Rogers cannot be permitted to sit back and
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take his chances at resentencing with Judge Tevrizian only to return

several months later with his disqualification claims in the hope of

obtaining a more favorable sentencing disposition before a different

judge.”); see also E. & J. Gallo Winery v. Gallo Cattle Co., 967 F.2d

1280, 1295 (9th Cir. 1992) (stating that a party must make a recusal

motion in a timely fashion and explaining that “[t]he absence of such a

requirement would result in . . . a heightened risk that litigants would

use recusal motions for strategic purposes.’”  (citation omitted)).

While there appears to be no precise rule for determining the

timeliness of a recusal motion, a delay of several months after

discovering the grounds for recusal has been found to constitute

untimeliness.  See, e.g., E&J Gallo, 967 F.2d at 1295 (finding

disqualification motion untimely when it was filed eight months after

party knew of grounds for disqualification); Wood v. McEwen, 644 F.2d

797, 802 (9th Cir. 1981) (finding recusal motion untimely when appellant

waited 16 months after grounds arose for recusal); see also, e.g.,

Molina v. Rison, 886 F.2d 1124, 1131-32 (9th Cir. 1989) (finding recusal

request in a 28 U.S.C. § 2255 motion untimely because pleadings

demonstrated that counsel was aware during pretrial proceedings of the

asserted grounds for recusal).  

Petitioner points out that Governor Davis named Judge Moreno as one

of four nominees on August 2, 2001, and Judge Moreno was sworn in as a

California Supreme Court Justice on October 18, 2001 – just three days

after Judge Moreno issued the Order.   Mot. at 7.  However, Petitioner

waited to seek relief based on Section 455(a) until January 7, 2002, the

filing date of the Motion.  The appropriate time for Petitioner to have

sought Judge Moreno’s recusal would have been in August 2001, when Judge

Moreno’s nomination to the California Supreme Court was announced to the
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public.  Thus, waiting five months after becoming aware of Judge

Moreno’s nomination to the Supreme Court in August 2001 and over three

months until after entry of the Order in October 2001 before bringing

the Motion in January 2002 renders Petitioner’s argument based on

Section 455(a) untimely.   

Even assuming Petitioner’s request to vacate the Order based on

Section 455(a) is timely, it is nevertheless meritless, as the cases

requiring vacatur and remand are inapposite.  In Liljeberg, the case

upon which Petitioner primarily relies, the Supreme Court found that,

because the presiding judge was a long-time trustee of a university

which had an interest in the dispute -- facts which, despite his actual

knowledge, he should have known -- the trial judge’s failure to

disqualify himself under Section 455(a) required vacatur and remand.

486 U.S. at 866-68.    

In addition, Petitioner relies upon Aetna Life Ins. v. Lavoie, 475

U.S. 813 (1986).  There, the Supreme Court found that vacatur and remand

of the case was necessary due to the appearance of impropriety under

Section 455(a) where a state supreme court justice, who wrote the

majority opinion in the underlying case which was unfavorable to the

insurer seeking disqualification, had his own bad faith case involving

similar facts pending against another insurer.  Id. at 827-29.  In

explaining its holding, the Supreme Court reasoned that, as a state

supreme court justice, the justice’s opinion would be binding on all

that state’s courts.  Id. at 822.  

In opposing Petitioner’s argument, Respondent relies upon Voigt v.

Savell, 70 F.3d 1552 (9th Cir. 1995), in which the Ninth Circuit

affirmed the district court’s decision denying reassignment pursuant to

Section 455(a) in a civil rights action a discharged Alaska state court
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clerk brought against an Fairbanks state court judge and administrative

staff members.  There, although noting that the district judge

previously had served for 20 years as an Alaska state court judge in

Anchorage and two of his former law clerks were involved in the case

(one as a named defendant and the other as defense counsel),

reassignment was not necessary.  Id. at 1566.  The Ninth Circuit

explained that there was no impropriety under Section 455(a), as the

district judge explained that he had minimal contacts with the Fairbanks

bench, no ongoing personal relationship with any state judge or

administrator named in the complaint or likely to be a witness, and no

ongoing personal relationship with his former law clerks.  Id.  

In addition, Respondent cites New York City Housing Dev. Corp. v.

Hart, 796 F.2d 976, 981 (7th Cir. 1986), where the Seventh Circuit

described factors weighing against recusal:  “ready recusal, coupled

with a rule that requires the judge to whom the case is reassigned to

revisit all of the rulings after the filing of the motion to disqualify,

would multiply the work of judges who already have much to do” and would

require “duplicating the work of the first [judge]” and possibly

“reconsider[ing] questions already resolved by the first judge.”      

Here, neither Liljeberg nor Aetna is dispositive.  Unlike the state

court supreme justice in Liljeberg, Judge Moreno had no pecuniary

interest in Petitioner’s case.  And, unlike in Aetna, where the judge

effectively was sitting in judgment of his own case, Judge Moreno did

not participate in Petitioner’s case when it was before the California

Supreme Court in 1995 or 1996.  Furthermore, Voigt suggests that Section

455(a) is not violated, even when a district judge presiding over a

claim previously participated for several decades in the state court

system from which a party is seeking relief, where the judge has no
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direct or ongoing relationship with any of the individuals in the state

court system who were involved in the events giving rise to the lawsuit.

Respondent’s point is well-taken that it is unlikely that Judge Moreno,

as a sworn district court judge, would compromise his impartiality by

entering the Order based on his desire to uphold the findings the

California Supreme Court rendered more than five years prior due to his

upcoming service with that court.  Petitioner admittedly presents no

evidence supporting this conclusion, nor would the public reasonably

conclude that Judge Moreno’s impartiality might be questioned based on

these circumstances alone.  See Milgard, 902 F.2d at 714, Yagman, 987

F.2d at 626.  Thus, Petitioner’s argument that the Order should be

vacated based on Section 455(a) is unavailing.

Accordingly, Petitioner’s first argument requesting vacatur is

denied. 

B. Petitioner’s Motion to Vacate the Order Based on a Violation of Due

Process

Petitioner contends that “the Order must be vacated because it

decided dispositive issues which were not presented by the [Motion for

an Evidentiary Hearing], and without providing [Petitioner] an

opportunity to address those issues, in violation of his due process

right to notice,” and that a reconsideration motion “does not cure the

remedy of the violation of the due process right to notice.” Mot. at 5.

In addition, Petitioner contends that Williams v. Taylor, 529 U.S.

420 (2000), a Supreme Court case decided while the Motion for an

Evidentiary Hearing was pending, demonstrates that he should have

prevailed on that motion and, therefore, been allowed to develop the

factual basis for his claims at an evidentiary hearing under 28 U.S.C.

§ 2254(e)(2).  Mot. at 13-14.   Petitioner also quotes the standards set
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forth in the Order, arguing that the following statement constitutes a

“fundamental misapprehension of habeas corpus law” and “ignore[s] prior

proceedings in the case”:    

 [G]iven the complexity of the analysis needed to

determine whether a claim has been exhausted and, if

not, whether Williams saves the claim from dismissal,

the Court will first consider whether each of

Petitioner’s claims has a colorable basis under

Townsend.  If so, the Court will then determine

whether the claim was “fairly presented” to the state

courts and, if not, whether Williams would allow

Petitioner to proceed.

Mot. at 14-15 (citing Order at 12-13).  Petitioner contends that this

statement was error, because:  1) “claim exhaustion was not raised by

Petitioner’s evidentiary hearing motion”; 2) “it was not raised by

Respondent’s opposition to the motion”; 3) “claim exhaustion is

unrelated to Williams and 2254(e)(2)”; and 4) “the Court had already

adjudicated Respondent’s failure to exhaust challenges to the claims

two years earlier.”  Mot. at 15.

Petitioner further contends that, in analyzing whether his claims

had a “colorable basis,” the Court “overlooked the prior history of the

case, and thus failed to recognize that [Petitioner’s] claims had

already been twice subjected to a determination of whether they each

alleged specific facts which, if true, would entitle him to relief.”

Mot. at 16. In addition, Plaintiff contends that the Order was

improperly and insufficiently based on the “Narrative Summary of

Claims” set forth in his Motion for an Evidentiary Hearing, which was

not a comprehensive set of facts which, if proved, would entitle him
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to relief.  Mot. at 18.  Instead, he contends that he made this showing

in prior pleadings.2 

In support of his request to vacate the Order on these grounds,

Petitioner relies upon two cases involving a violation of due process,

Herbst v. Cook, 260 F.3d 1039 (9th Cir. 2001), and Lord v. Babbitt, 943

F. Supp. 1203 (D. Alaska 1996).  In Herbst, the Ninth Circuit found

that the district court, although it had authority to raise the statute

of limitations sua sponte and dismiss the petitioner’s habeas corpus

petition on those grounds, erred by failing to provide the petitioner

with adequate notice and an opportunity to respond.  260 F.3d at 1043.

In Lord, the district court held that the issue of whether the statute

of limitations was equitably tolled by the plaintiff’s failure to

receive adequate notice could not be resolved on a motion to dismiss.

943 F. Supp. at 1210. 

As noted above, in the Motion for an Evidentiary Hearing,

Petitioner requested a hearing to factually develop his claims

involving conspiracy by the prosecution and witnesses.  In the February

25, 1999 Tentative Order On Respondent’s Motion For Summary Judgment,

Judge Letts addressed Plaintiff’s conspiracy claims, as follows:

  
The Court finds that the types of claims that

Petitioner has alleged, which support a conspiracy

theory regarding the manner in which his state court

trial was conducted, would be the type of claim upon

which factual development could be considered
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appropriate under AEDPA.  This is of course assuming

that it was due to the actions of the state that the

factual predicate of the claims “could not have been

previously discovered through the exercise of due

diligence.”  28 U.S.C. § 2254(e)(2)(A)(ii).  Of

course Petitioner will also have to demonstrate that

his “allegations, if proven, would establish a right

to relief.”  Jeffries v. Blodgett, 5 F.3d 1180, 1187

(9th Cir. 1993); Hendricks v. Vasquez, 974 F.2d 1099,

1103 (9th Cir. 1992). 

Therefore, until the Court examines the

precise issue of the extent to which the

conspiracy theory claims, all of which were

raised during Petitioner’s state habeas

proceedings, should be factually developed under

the AEDPA, Respondent is not entitled to summary

judgment on these claims.

February 25, 1999 Tentative Order On Respondent’s Motion For Summary

Judgment at 5.     

In explaining the standard of review on a motion for an evidentiary

hearing, the Order states:  

. . . The standard is straightforward.  Contrary

to Petitioner’s assertion that his claims are

colorable because they survived motions to dismiss

and for summary judgment, Petitioner’s Mot. For Evid.

Hrg. at 6, a hearing is required when specific facts

are alleged which, if true, would entitle a

petitioner to relief.  James v. Borg, 24 F.3d 20, 26
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(9th Cir. 1994); United States v. Quan, 789 F.2d 711,

715 (9th Cir. 1986).  There is no requirement that

discovery plans and witness lists be proffered when

making that showing. 

Consequently, the Court is not barred

under § 2254(e)(2) from entertaining

Petitioner’s request for an evidentiary hearing

on any of his claims not developed in state

court, if in evaluating the claim, specific

facts indicate he was diligent in pursuing the

claim, but his efforts were thwarted by a third

party’s conduct, just as the Williams court had

contemplated.  However, given the complexity of

the analysis needed to determine whether a

claim has been exhausted and, if not, whether

Williams saves the claim from dismissal, the

Court will first consider whether each of

Petitioner’s claims has a colorable basis under

Townsend.  If so, the Court will then determine

whether the claim was “fairly presented” to the

state courts and, if not, whether Williams

would allow Petitioner to proceed.

Order at 12-13.    

  Within its explanation of the standard of review, the Order rejected

Respondent’s argument that, because Petitioner had not developed the

factual basis of his conspiracy claims in state court, he had failed to

develop his claims and was barred from seeking an evidentiary hearing on

them in this Court.  Order at 9-11.  In doing so, the Court discussed
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the ruling in Williams, which found that “a failure to develop the

factual basis of a claim [under Section 2254(e)(2)] is not established

unless there is a lack of diligence, or some greater fault,” following

the Ninth Circuit’s standard set forth in Baja v. Ducharme, 187 F.3d

1075, 1078-79 (9th Cir. 1999).  Williams, 529 U.S. at 432 (emphasis

added).  To the extent that Petitioner maintains that the Order’s

rejection of his request for an evidentiary hearing was based on a

procedural default and/or claim exhaustion analysis, which was not

briefed, he is incorrect.  Instead, the Order’s discussion with respect

to the denial of each claim alleged in Petitioner’s Motion for an

Evidentiary hearing shows that every such denial was based squarely on

each claim’s lack of a colorable basis, not procedural default and/or

claim exhaustion.  See Order at 13-81.   

As explained in the Order, the fact that some of Petitioner’s claims

survived Respondent’s Motion to Dismiss and Motion for Summary Judgment

did not equate with a finding that there was a prima facie factual or

“colorable” basis for them.  To the extent that Petitioner suggests in

his Reply that Judge Letts’s language regarding the conspiracy claims in

his order on Respondent’s Motion for Summary Judgment was merely

“tentative” and Judge Letts intended to grant an evidentiary hearing to

explore the existence of their factual bases, his contention is plainly

belied by Judge Letts’s October 7, 1999 Order.  See October 7, 1999

Order Adopting Court’s February 25, 1999 Order On Respondent’s Motion

For Summary Judgment In Its Entirety at 1 (“The Court has reviewed all

the briefing submitted in response to the Court’s Tentative Order on

Respondent’s Motion for Summary Judgment, issued on February 25, 1999.

After careful consideration, the Court hereby adopts its tentative order

in its entirety.” (emphasis added)).  Thus, as set forth in Judge
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“colorable claim.”  ([Order at 12].)  The Order also
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specific facts are alleged which, if true, would entitle
a petitioner to relief.”  ([Order at12] (citations
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See Mot. at 19.  
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Letts’s February 25, 1999 Tentative Order On Respondent’s Motion For

Summary Judgment, which he thereafter adopted in its entirety, Judge

Letts simply declined to grant summary judgment of Petitioner’s

conspiracy claims and deferred deciding whether those claims should be

more factually developed until they could be explored further on a

motion for an evidentiary hearing.    

Petitioner’s argument -– that the Order’s recitation of the standard

constitutes a “fundamental misunderstanding of habeas law” by which it

improperly decided the merits of his case -- essentially appears to be

an argument that the Court applied the wrong standard in reviewing his

Motion for an Evidentiary Hearing.   Petitioner’s argument is confusing

and contradictory; in the portion of the Motion requesting

reconsideration, he contends that the Court used the correct standard in

evaluating a “colorable basis,” but failed to apply it correctly.3

Regardless, any argument that the Court applied the incorrect standard

in the Order is unavailing.  

As set forth above, the Court stated in the Order that it first was

reviewing the claims to determine whether they had a “colorable” basis,

i.e., whether they set forth specific facts which, if true, would
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entitle him to relief.  Order at 12.  This is an accurate articulation

of the “colorable basis” standard.  

Several years ago, the Supreme Court explained that the decision as

to whether to grant an evidentiary hearing encompasses the deferential

standards in the AEDPA, and directed that “a federal court must consider

whether such a hearing would enable an applicant to prove the petition’s

factual allegations, which, if true, would entitle the applicant to

federal habeas relief.”  Schriro v. Landigran, 550 U.S. 465, 474 (2007).

The Supreme Court further explained that, “[i]t follows that if the

record refutes the applicant’s factual allegations or otherwise

precludes habeas relief a district court is not required to hold an

evidentiary hearing.”  Id.  

In addition, the Ninth Circuit has found that an evidentiary hearing

is required where:  “1) [the defendant] has alleged facts that, if

proven, would entitle him to habeas relief, and 2) he did not receive a

full and fair opportunity to develop those facts[.]”  Earp v. Ornoski,

431 F.3d 1158, 1167 (9th Cir. 2005) (quoting Williams v. Woodford, 384

F.3d 567, 586 (9th Cir. 2004)), cert. denied, 126 S. Ct. 2295 (2006).

In construing the colorable basis test, the first prong of this

standard, the Ninth Circuit further explained:

We next consider whether [the petitioner]

has alleged facts which, if demonstrated to be

true, would present a colorable claim for

relief.  See Insyxiengmay, 403 F.3d at 669-70;

William, 384 F.3d at 586.  At this stage, [the

petitioner] does not need to prove that the

prosecutor committed misconduct or that his due

process rights were violated; he only needs to
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allege a colorable claim for relief.  See

Phillips, 268 F.3d at 973.  This is a low bar,

and [the petitioner] has surmounted it.     

Earp, 431 F.3d at 1170; see also Jones v. Wood, 114 F.3d 1002, 1010 (9th

Cir. 1997) (“Because [the petitioner] seeks to have an evidentiary

hearing on his claim for ineffective assistance of counsel, he must

demonstrate that his allegations, if proven, would establish such a

claim.”); see also Babbitt v. Calderon, 151 F.3d 1170, 1177 (9th Cir.

1998) (in order to make a “colorable” claim of ineffective assistance of

counsel to entitle a petitioner to an evidentiary hearing, “a petitioner

must establish that his allegation of ineffective assistance, if proven,

would establish both deficient performance and prejudice.”).

Accordingly, Petitioner’s argument that the Order’s articulation of its

standard of review misapprehends habeas law is wholly unpersuasive.   

Specifically, the Order reasons how the facts Petitioner alleged in

support of his conspiracy claims, even if true, would not entitle him to

relief, and the discussion of most claims includes a harmless error

analysis.  See Order at 13-81.  As the Court correctly applied the

accurate standard in analyzing whether each of Petitioner’s claims has

a “colorable basis,” the Order’s analysis of Petitioner’s claims cannot

constitute a violation of due process requiring vacatur.  In addition,

the cases upon which Petitioner relies in requesting vacatur based on a

due process violation, Lord and Herbst, do not address the issue in this

case -- viz., whether the Court may address the sufficiency of

Petitioner’s claims in determining whether to hold an evidentiary

hearing by analyzing whether, if the facts he alleged in support of his

claims in his Petition and his Motion for an Evidentiary Hearing were

assumed true, he would be entitled to relief --  and are inapposite.  
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Respondent’s point is well-taken that the case had been pending for

years at the time the Order was entered, and Petitioner should have been

well aware that the Court would be addressing the sufficiency of his

claims.  Respondent further correctly notes that Rule 4 of the Rules

Governing Section 2254 Cases provides:  “If it plainly appears from the

petition and any attached exhibits that the petitioner is not entitled

to relief in the district court, the judge must dismiss the petition and

direct the clerk to notify the petitioner.”  

In summary, Petitioner’s argument that the Order’s “dispositive”

analysis of his conspiracy claims constitutes a denial of due process by

depriving him of the opportunity to allege further facts entitling him

to relief is unfounded.  Accordingly, Petitioner’s request for vacatur

on these grounds is denied.

B. Petitioner’s Motion for Reconsideration

Petitioner does not set forth the precise grounds for his request

for reconsideration.  However, Local Rule 7-18 allows parties to bring

a motion for reconsideration only on the grounds of: 

(a) a material difference in fact or law from that

presented to the Court before such decision that in

the exercise of reasonable diligence could not have

been known to the party moving for reconsideration

at the time of such decision, or (b) the emergence

of new material facts or a change of law occurring

after the time of such decision, or (c) a manifest

showing of a failure to consider such material

facts presented to the Court before such decision.

No motion for reconsideration shall in any manner

repeat any oral or written argument made in support
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of or in opposition to the original motion.

Local Rule 7-18.

Local Rule 7-18 implements much of the “law of the case” doctrine

as it applies to trial courts.  “The ‘law of the case’ rule ordinarily

precludes a court from re-examining an issue previously decided by the

same court, or a higher appellate court, in the same case.”  Pit River

Home and Agric. Co-op. Ass’n v. United States, 30 F.3d 1088, 1096 (9th

Cir. 1994) (citation omitted).  The doctrine “is a discretionary one

created to maintain consistency and avoid reconsideration, during the

course of a single continuing lawsuit, of those decisions that are

intended to put a matter to rest.”  Id. at 1097.  The Ninth Circuit has

explained the application of this doctrine, as follows:

Under the “law of the case” doctrine, “a court

is generally precluded from reconsidering an issue

that has already been decided by the same court, or

a higher court in the identical case.’” Thomas v.

Bible, 983 F.2d 152, 154 (9th Cir. [1993]).  The

doctrine is not a limitation on a tribunal’s power,

but rather a guide to discretion.  Arizona v.

California, 460 U.S. 605, 618, 103 S. Ct. 1382, 1391,

124 L. Ed. 2d 661 (1983).  A court may have

discretion to depart from the law of the case where:

1) the first decision was clearly erroneous; 2) an

intervening change in the law has occurred; 3) the

evidence on remand is substantially different; 4)

other changed circumstances exist; or 5) a manifest

injustice would otherwise result.  Failure to apply
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the doctrine of the law of the case absent one of the

requisite conditions constitutes an abuse of

discretion.  Thomas v. Bible, 983 F.2d at 155.

United States v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997) (some

citations omitted).  

In Alexander, the Ninth Circuit reviewed Judge Conti’s opinion

granting the government’s third motion for reconsideration on Judge

Walker’s suppression of evidence and denial of the request for an

evidentiary hearing.  In addressing the government’s argument that

“clear error” supported Judge Conti’s order granting reconsideration and

reversing Judge Walker’s order by admitting evidence of a confession,

the Ninth Circuit explained:  “in reviewing a district court’s factual

findings for clear error, we must not reverse as long as the findings

are plausible in light of the record viewed in its entirety, even if we

would have weighed the evidence differently had we been the trier of

fact.”4  Id. at 877.  The court also explained that Judge Walker’s

decision to suppress the defendant’s confession was based on a finding

of fact that the 911 call tapes indicated that defendant was delusional

at the time, which was adequately supported by the record.  Id.  The

court rejected the government’s argument that a “manifest injustice”

supported Judge Conti’s order requiring an evidentiary hearing to

determine credibility because the declarants’ testimony had been

impeached, explaining that no evidentiary hearing was required because

Judge Walker based his suppression largely on the 911 tape, rather than
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declarations.  Id. at 878.     

Here, the preliminary issue is whether Petitioner has satisfied the

requirements of Local Rule 7-18 or a departure from the law of the case

doctrine.  See, e.g., United States ex. rel. Barajas v. Northrop Corp.,

897 F. Supp. 1274, 1283 & n. 3 (C.D. Cal. 1995) (citing Van Ryn v.

Korean Air Lines, 640 F. Supp. 284, 286 (C.D. Cal. 1985)).  If

Petitioner fails to meet those standards, the Motion fails.5 

Petitioner contends that reconsideration is warranted because the

Order “contains multiple mistakes of both law and fact.”  Mot. at 5.

Specifically, Petitioner contends that the Court misapplied the standard

in analyzing whether he presented “colorable” claims in three respects:

1) the Order mistakenly required Petitioner to present evidence which

proved his allegations in order to be entitled to an evidentiary

hearing; 2) the Order mistakenly found a “conclusory” allegation to be

an allegation that was not proved by evidence submitted with the Motion;

and 3) the Order mistakenly analyzed whether his Brady claims were

“colorable” by only considering whether each alleged error, standing

alone, was “material.”  Mot. at 19. 

In the Motion, Petitioner cites “new evidence,” and quotes a portion

of August 8, 1989, grand jury testimony provided by Leslie White, a

jailhouse informant, regarding his relationship with Rogoway, who was an

eyewitness in Petitioner’s case.  However, although Petitioner somewhat

confusingly states that this transcript was lodged in connection with

the Motion (Mot. at 27 n.12), this grand jury testimony was lodged
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at 27 n.12.  Regardless, as explained herein, even assuming it is “new”
evidence, it is not evidence supporting Petitioner’s claims.   
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previously in connection with the Motion for an Evidentiary Hearing.

Thus, it clearly cannot constitute “new evidence” for purposes of Local

Rule 7-18(b).  

Even assuming that it were “new,” it adds nothing.6  Arguably, this

testimony  pertains to Claim 1 (the alleged subornation of Rogoway’s

perjured testimony), Claim 2 (the alleged perjured and/or materially

false testimony of Rogoway) and Claim 3 (the alleged failure to disclose

material impeachment evidence on Rogoway pursuant to Brady).  In these

claims, Petitioner generally contends that the prosecution arranged for

White to be released on furloughs to have sexual relations with Rogoway,

which improperly influenced and caused her to falsely identify

Petitioner at trial as the robber/murderer.  Pet. at 16-17.  Petitioner

contends that the this evidence shows that the prosecutor, Deputy

District Attorney Harvey Giss, “knew that Rogoway’s testimony

identifying him was false when it was given and/or that Giss should have

disclosed all this prior to trial.”  Mot. at 28.  Specifically,

Petitioner quotes the following portion of that grand jury testimony:

[I told] Mr. Giss that I had met [Rogoway] through

Rodney Quine, and he seemed concerned about that.  I

must say.  However, there’s not much he can do about

it.  He told me to keep my mouth shut about the

relationship.  And he also said that anything I can

find out through her or Gina [relevant] to any

defense witnesses in the case, that he wanted to know
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manufacture testimony as a witness in the prosecution of Petitioner’s
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discusses Quine’s own plans to lie as a witness in Freeman’s case, not
Petitioner’s case; therefore, the letter does not indicate in any way
that Rogoway perjured her testimony.  Id.  
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about it.  And he also wanted the letters that Quine

was writing.  He wanted those letters.

Mot. at 27 (citing August 8, 1989 Los Angeles County Grand Jury

Transcript at 58).  

As set forth in the Order, under Napue v. Illinois, 360 U.S. 264,

269 (1959), and Mooney v. Holohan, 294 U.S. 103, 115 (1935), Petitioner

must show that the prosecutor knowingly used perjured testimony or

knowingly failed to disclose that the testimony was false, and there is

a reasonable likelihood that the false testimony affected the jury

verdict.  See Order at 14-15.  At best, this grand jury testimony only

sheds more light on the relationship White had with Rogoway and Giss’s

knowledge of that relationship.  It indicates that Giss wanted White to

provide him with any letters from Richard Quine, another inmate serving

a sentence in Chino State Prison, and any information regarding the

defense witnesses in the case.7  However, it does not indicate that

Rogoway’s testimony was perjured, much less that Giss knew that

Rogoway’s testimony was perjured.  In any event, as the Order further

reasoned, Petitioner failed to show that Rogoway’s testimony was

“material,” because of other eyewitness evidence against Petitioner,

primarily the testimony of Malloy, who had had ample opportunity to view

the robber he identified as Petitioner.  Thus, as the Order explained,

“even if all of Petitioner’s allegations are taken as true, he still
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would not be entitled to a hearing because admission of Rogoway’s false

testimony constituted harmless error under [Brecht v. Abrahamson, 507

U.S. 619, 637 (1993)].”  Order at 24-25.   

Accordingly, Petitioner’s argument in support of his request for

reconsideration should be construed as seeking reconsideration of the

Order based on Local Rule 7-18(c), a “manifest showing of a failure to

consider material facts presented to the Court before such decision,” or

a request to depart from the law of the case doctrine based on “clear

error” or a “manifest injustice.” 

1. Petitioner’s Request for Reconsideration Based on the Purported

Misapplication of the Standard of Review on a Motion for an

Evidentiary Hearing 

In contending that the Order effectively required him to “prove” his

allegations in his claims before he could obtain discovery of them,

Petitioner relies upon Phillips v. Woodford, 267 F.3d 966 (9th Cir.

2001), where the Ninth Circuit reversed the district court’s denial of

an evidentiary hearing on several claims.  There, the court found that

the petitioner set forth a colorable ineffective assistance of counsel

claim because his trial counsel, by his own admission, believed the

petitioner’s alibi defense to be an unreasonable one.  Id. at 932.  The

court further reasoned that had counsel presented a “shoot-out” defense

at trial, the jury might have found the petitioner did not have the

intent to steal prior to the killing, the special circumstance upon

which his death sentence was based.  Id. at 982-83.  The court also

reasoned the allegations that the prosecution knew two witnesses

testified falsely, combined with his counsel’s failure to present a

“shoot out” defense, constituted a colorable basis for conducting an

evidentiary hearing.  Id. at 986.

Case 2:96-cv-07429-SGL     Document 166      Filed 10/20/2009     Page 25 of 51

000143



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

26

In addition, Petitioner relies upon Jones v. Gomez, 66 F.3d 199 (9th

Cir. 1995), in arguing that the Order conflated the standard in

reviewing Petitioner’s allegations in support of his claims and finding

them “conclusory.”  In addressing the petitioner’s Brady claim based on

the prosecution’s alleged failure to disclose the arrest record of one

of its trial witnesses, the Ninth Circuit in Jones found that the claim

was properly denied as conclusory, “without reference to the record or

any document,” and explained that “conclusory allegations which are not

supported by a statement of specific facts do not warrant habeas

relief.”  Id. at 204 (citing James, 24 F.3d at 26).   

Petitioner’s argument that the Court improperly required him to

“prove” his allegations in order to receive an evidentiary hearing is

incorrect.  Instead, as explained above, the Order, in a cogent and

detailed discussion, goes through each of the conspiracy claims alleged

in the Motion for an Evidentiary Hearing and discusses how they fail to

show a colorable basis, even if the facts alleged in support of them

were proved true.  To the extent that the Order may have described some

claims as “conclusory,” a review of the Order shows that the ultimate

basis of the denial of each claim was rendered under the colorable basis

standard.  Furthermore, as in Clark, where the Ninth Circuit reversed an

order granting reconsideration because the moving party had shown a

basis for an opposite conclusion but neither clear error nor a manifest

injustice in the court’s order denying an evidentiary hearing,

Petitioner’s arguments suggesting that there was a basis for granting

the motion for an evidentiary hearing are inadequate grounds for

granting the Motion.    

Thus, Petitioner’s first two arguments in support of his request for

reconsideration, viz., that the Court misapplied the standard of review

Case 2:96-cv-07429-SGL     Document 166      Filed 10/20/2009     Page 26 of 51

000144



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

8 Despite “disputing” Petitioner’s construction of Kyles,
Respondent essentially agrees that Kyles stands for the proposition that
a conviction cannot stand where the net effect of the state-withheld
evidence would have produced a different result at trial.  See Opp’n at
17-18.
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in requiring him to prove his allegations and finding that a

“conclusory” allegation is one not proved by the evidence, are belied by

the Order.  They therefore fail to provide any basis for concluding that

the Order’s analysis of the colorable basis of Petitioner’s claims

involved either a “manifest showing of a failure to consider material

facts presented to the Court” under Local Rule 7-18(c), or “clear error”

or a “manifest injustice” to depart from the law of the case doctrine.

Accordingly, Petitioner’s first two arguments requesting

reconsideration are rejected.     

2. Petitioner’s Request for Reconsideration Based on the Improper

Consideration of His Alleged Brady Claims

In connection with his Brady claims (Claims 3, 7, 12, and  18),

Petitioner relies upon Kyles v. Whitely, 514 U.S. 419, 437-38 (1995), in

arguing that the Order improperly analyzed his claimed Brady errors by

determining that they were not material, standing alone, but not

collectively.8  Mot. at 19 (citations omitted) (“Third, the Order

mistakenly believed that for a claim to be colorable, [Petitioner] had

to demonstrate how the claimed error, standing alone, was ‘material.’

The law is pellucidly clear that the determination of materiality is

made collectively, not individually and separately.”)   

In Kyles, the Supreme Court stated:  “the fourth and final aspect

of Bagley materiality to be stressed here is its definition in terms of

suppressed evidence considered collectively, not item by item.”  514

U.S. at 436 (emphasis added).  The Supreme Court further explained in so
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holding:

. . . [T]he state’s disclosure obligation turns on

the cumulative effect of all suppressed evidence

favorable to the defense, not the evidence considered

item by item.  Thus, the prosecutor, who alone can

know what is undisclosed, must be assigned the

responsibility to gauge the likely net effect of all

such evidence and make disclosure when the point of

“reasonable probability” is reached.  Moreover, that

responsibility remains regardless of any failure by

the police to bring favorable evidence to the

prosecutor’s attention.  To hold otherwise would

amount to a serious change of course from the Brady

line of cases.  As the more likely reading of the

Fifth Circuit’s opinion shows a series of independent

materiality evaluations, rather than the cumulative

evaluation required by Bagley, it is questionable

whether the court evaluated the significance of the

undisclosed evidence in this case under the correct

standard.  

Id. at 420 (citations omitted) (emphasis added).   

The Order goes through each of the alleged Brady violations claim

by claim, but does not address specifically the collective impact of

Petitioner’s allegations of this purportedly state-withheld evidence.

Thus, the failure to address the colorable basis of these alleged

violations collectively could be construed as error.  On a motion for

reconsideration, the issue is whether this error constitutes “clear

error” or a “manifest injustice” under the law of the case doctrine, or
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whether there was a “manifest showing of a failure to consider material

facts presented to the Court before such decision” under Local Rule 7-

18(c).  In order to make this determination, the alleged Brady errors

are discussed below, both individually and cumulatively.

a.  Petitioner’s Claim 3:  The Prosecution Failed to Disclose

Material Evidence and Exculpatory Impeachment Evidence

about Rogoway That Violated Petitioner’s Rights to a Fair

Trial and Due Process under the Sixth and Fourteenth

Amendments 

In Claim 3, Petitioner alleges that the prosecution failed “to

disclose material favorable evidence and exculpatory impeachment

evidence about [Rogoway]” in violation of Petitioner’s right to a fair

trial and due process under the Sixth and Fourteenth Amendments.  Pet.

at 17.  In alleging facts in support of that claim in the petition,

Petitioner contends that the prosecution secretly arranged for White to

be released on furloughs to have conjugal relations with Rogoway, which

thereby influenced her and caused her to falsely identify Petitioner in

Petitioner’s case.  Id. at 16.  Petitioner further alleges that, because

Rogoway was unsure of her identification of Petitioner prior to these

secretly arranged meetings, these meetings caused her to falsely

identify Petitioner as her attacker.  Id.  Thus, the information

allegedly withheld by the prosecution pertaining to these meetings and

the Rogoway-White relationship constitutes the basis for Petitioner’s

Claim 3.   

In the Motion, Petitioner contends that evidence submitted in

connection with the Petition (Giss’s notes (Exhibit 37), and testimony

of Deputy District Attorney Andrew Diamond and Long Beach Police

Detective Paul Chastain (Exhibits lodged in connection with the Motion
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for an Evidentiary Hearing)) show that these furloughs were illegal and

given as a “favor” for his work on numerous cases.  Mot. at 26.  In

addition, he relies upon White’s August 8, 1989 grand jury testimony in

another case submitted in connection with the Motion, as discussed

above.  Mot. at 27.  He further contends that White testified in another

case that he passed on “detrimental information” to Rogoway that was not

true.  Mot. at 28 (citing Ex. 40 (March 13, 1989 transcript in People

v. Marshall, at 3,795-97)).  Finally, Petitioner cites a copy of a

proposed order Giss drafted that seeks permission of White to be “wired

for sound by the Los Angeles District Attorney’s Office in order to

record,” which he contends is evidence showing that White was an agent

of the prosecution.  Mot. at 29 (citing Ex. 40).  Therefore, Petitioner

contends, discovery of these grand jury records and other evidence in

the possession of the prosecution “may well help [Petitioner] to prove

at an evidentiary hearing that Giss knew Rogoway’s testimony identifying

him was false when given and/or that Giss should have disclosed all this

prior to trial.”  Mot. at 28.  

The Order notes that trial counsel already was in possession of

information regarding a possible relationship between White and Rogoway

at the time of trial.  Order at 43.  Specifically, the Order notes that

trial counsel had in its possession the Quine letter, which White

provided to the defense, thereby indicating that White had had a

relationship of some sort with Rogoway, as well as Giss’s testimony at

the February 24, 1982 discovery hearing discussing White and Rogoway’s

relationship.  Order at 43.  See also Ex. 28; Reporter’s Transcript

(“RT”) at 1,692 (Giss’s February 24, 1982 testimony agreeing that White

was “romantically linked” to Rogoway, which he described as “in a sordid

sort of way.”).  Thus, the Order correctly finds there could be no
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viable Brady error based on these allegations, because it does not

appear that any information pertaining to the prosecution’s alleged

knowledge of White’s relationship with Rogoway was withheld from

Petitioner’s trial counsel, or that Petitioner’s counsel could not have

obtained any further information regarding their involvement with

reasonable diligence.  See, e.g., United States v. Bracy, 67 F.3d 1421,

1428-29 (9th Cir. 1995) (citations omitted) (finding there was no

suppression of evidence where defendant has enough information to obtain

the Brady material on his own); United States v. Dupuy, 760 F.2d 1492,

1501 n.5 (9th Cir. 1985) (“Since suppression by the Government is a

necessary element of a Brady claim [citation], if the means of obtaining

the exculpatory evidence has [sic] been provided to the defense, the

Brady claim fails. [citations].”).  

In addition, the Order correctly explains that it is unreasonable

to conclude that any further information the prosecution allegedly had

pertaining to a dishonest informant’s relationship with Rogoway in this

case would give rise to a Brady violation for its alleged failure to

turn over such evidence.  See Order at 22 (“[E]ven if it were true White

improperly influenced Rogoway to perjure her testimony, Petitioner’s

would not have a colorable basis for her claim.”)  The existence of that

relationship -- even assuming it were true that the furloughs were

illegal and given as a favor for White’s assistance in cases where he

was acting as an informant -- does not show that Rogoway perjured her

testimony, much less that the prosecution knew it was perjured.  

The evidence and additional facts upon which Petitioner relies in

the Motion add little, if anything, to the arguments he made in

connection with this claim in the Motion for an Evidentiary Hearing.

Giss’s trial notes (Exhibit 37) only indicate that Giss was aware of
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9 The other grand jury transcripts lodged in support of the
Motion for an Evidentiary Hearing, the August 9, 1989 testimony of Los
Angeles County Deputy District Attorney Andrew Diamond and the August 9,
1989 testimony of Long Beach Police Detective Paul Chastain, while
discussing their dealings with White, do not reference White’s
relationship with Rogoway or this case.  

10   Specifically, in the Marshall case, White testified as follows:

Q: . . . Yesterday when I asked you whether you had relayed
any information to this girlfriend of yours who was the
victim of the Bob’s Big Boy case, information that you had
gotten out of the informant tank, you remember that you
answered yes?
A: Yes, I told her.  I believe I told you that I advised her
of everything that was told to me.  
Q: All right.  And you got information while you were in the
informant tank in 1981 from people who were trying to make
book on Mr. Freeman and Mr. Sanders?  
A: That’s correct.
Q: And you knew at that time that some of those things were
lies?
A: That’s correct.
Q: And, in fact, those people told you they were lies?
A: That’s correct.
Q: But, nevertheless, during your relationship with this
eyewitness victim who will go nameless for the point of this
hearing, you gave her some of that information, didn’t you?
A: Yes, I did.
Q: And you don’t know whether she was friendly with other
victims in that case who were coming to court to testify, do

32

White’s relationship with Rogoway.  As the Order explained, “‘[n]othing

more may be extrapolated from his notes” aside from his contemplation

regarding Rogoway’s potential impeachment as a witness because of that

relationship.  Order at 23.  

As discussed above, an examination of the grand jury testimony upon

which Petitioner relies shows that White stated that Giss knew about his

relationship with Rogoway, but it in no way indicates that he pressured

her to testify falsely.9  

White’s March 13, 1989 testimony in Marshall, nine years after

Petitioner’s trial, indicates that he provided information to Rogoway

that he knew was “false” regarding this case.10  Nevertheless, although
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you?
A: No, I do not.
Q: You don’t know what she did with that information, do you?
A: No, I don’t.
Q: But some of it was very detrimental information to the
defendants in that case?
A: Yes.  Yes, it was.  

Ex. 38.   

33

he testified that he “indirectly” helped the prosecution, he did not

state that he told the prosecution or that the prosecution knew he was

providing “false” information to Rogoway about Petitioner’s case or

seeking to improperly influence her testimony to misidentify Petitioner.

See Ex. 33 at 383.  

The evidence Petitioner describes as a “proposed order Giss drafted

that seeks permission for White to be ‘wired for sound by the Los

Angeles District Attorney’s Office’” is a July 2, 1982 declaration in

Petitioner’s trial apparently signed by Giss.  Ex. 40.  As the Order

notes, this declaration at most indicates that White “was wired for a

conversation with trial counsel who was accused of pressuring witnesses

for information favorable to the defense.”   Order at 23-24.  Even

assuming the facts in it are true, the declaration suggests that

Petitioner’s trial counsel was aware that the prosecution had

information pertaining to the purported falsity of Rogoway’s testimony

due to White’s influence, further indicating that no evidence was

“withheld”by the prosecution.       

Finally, even if the prosecution had additional facts pertaining to

the possibility that Rogoway’s testimony was perjured, in view of the

other evidence at trial, including Malloy’s testimony and other

eyewitnesses identifying Petitioner, any such evidence was not material

in order to constitute grounds for a Brady violation.  United States v.
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11 In his closing argument, the prosecution also referred to the
testimony of Givens, Robinson, and Luna, who all identified Petitioner
at a lineup.  RT at 14,988, 15,019.

34

Bagley, 473 U.S. 667, 682 (1985) (holding that, for purposes of a Brady

violation, “evidence is material only if there is a reasonable

probability that, had the evidence been disclosed to the defense, the

result of the proceeding would have been different.  A ‘reasonable

probability’ is a probability sufficient to undermine confidence in the

outcome.”); Strickler v. Greene, 527 U.S. 263, 292-95 (1999) (applying

Kyles and finding that the petitioner did not show a reasonable

probability that his capital conviction and sentence would have been

different if the non-disclosed eyewitness impeachment material had been

available to him at the time of trial), cf., Carriger v. Stewart, 132

F.3d 463, 482 (9th Cir. 1997) (en banc) (finding a Brady violation where

the state failed to disclose key witness’s department of corrections’

file to defense counsel in a capital case where the witness’s

credibility was essential to the case).  In connection with Claim 2, the

Order reasons that, in view of the other eyewitnesses’ testimony,

Rogoway’s testimony was not material to the outcome of the case.  The

testimony of Malloy, which lasted for eight days, was the primary

eyewitness evidence primarily relied upon by the prosecution in his

closing argument.11  Rogoway’s testimony constituted a fraction of the

total eyewitness evidence against Petitioner and, therefore, any

admission of her allegedly false testimony would have constituted

harmless error under Brecht.  Order at 24.    

Thus, the alleged facts in support of this claim, even if proved

true, would not state a colorable basis for a Brady violation. 

Petitioner has failed to allege facts supporting this claim that would
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give rise to a Brady violation and, therefore, standing alone, it does

not provide a colorable basis for relief.  Accordingly, considered by

itself, Petitioner’s argument with respect to this claim does not

provide grounds, either as a “manifest showing of a failure to consider

material facts presented to the Court,” “clear error,” or a “manifest

injustice,” for reversal of the Order.   

b. Petitioner’s Claim 7:  Failure to Disclose Statements

Made to Malloy Prior to the Video Lineup Violated

Petitioner’s Rights to a Fair Trial and Due Process under

the Sixth and Fourteenth Amendments

In Claim 7, Petitioner contends that the “failure to disclose that

Michael Malloy was told prior to the video lineup that the right suspect

was in custody and that he should identify him violated [Petitioner’s]

rights to a fair trial and to due process under the Sixth and Fourteenth

Amendments.”  Petition at 18.  In alleging facts supporting this claim,

Petitioner states:  “Prior to viewing a lineup that included

[Petitioner], victim/eyewitness Michael Malloy was told by Bob’s Big Boy

security liaison David Lind that the suspects had been arrested and that

he should go downtown and ‘identify the guys.’” Id.  In the Motion for

an Evidentiary Hearing, Petitioner contended that this claim further is

supported by the deposition testimony of Logan and Luna that, before

they attended the December 23, 1980 lineup, they were told that suspects

had been arrested.  Motion for an Evidentiary Hearing at 16; RT 9,285-

88, 10,570.  

In the Motion, Petitioner asserts that an evidentiary hearing is

necessary to determine whether Lind was acting as an agent of the

prosecution.  Mot. at 41.  Furthermore, Petitioner contends that the

Order is fundamentally flawed in failing to acknowledge that Lind’s
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statement ran counter to proper police procedures and tainted the

identification, relying upon Simmons v. United States, 390 U.S. 377, 383

(1968).  Mot. at 42. 

In Simmons, the Supreme Court addressed the circumstances in which

law enforcement’s improper use of photographs may cause witnesses to err

in identifying criminals.  Simmons, 390 U.S. at 383.  The Supreme Court

explained:  “each case must be considered on its own facts, and

convictions based on eyewitness identification at trial following a

pretrial identification by photograph will be set aside on that ground

only if the photographic identification procedure was so impermissibly

suggestive as to give rise to a very substantial likelihood of

irreparable misidentification.”  Id. at 384.  The court concluded that

the photographic line-up technique used in that case was not likely to

lead to misidentification, reasoning, in part, that the underlying

robbery took place in the afternoon in a well-lighted bank, the robbers

wore no masks, and the five bank employee eyewitnesses were able to

observe the robber for periods ranging up to five minutes.  Id. at 385.

The Order explains that, even assuming that Lind made the

statement, Petitioner’s allegations do not indicate that the prosecution

had a Brady duty to disclose Lind’s statement to Malloy, because it is

not clear that Lind was acting as their agent.  Order at 44-45.   In

addition, the Order states that Petitioner’s allegations do not indicate

that Lind’s statement was “so impermissibly suggestive as to result in

a substantial likelihood of irreparable misidentification.”  Order at

46 (citations omitted).  The Order further explains:  “[e]ven if it were

true Lind made the statement and he was on the prosecution’s team, the

Brady materiality element is missing because an examination of the

totality of the circumstances surrounding Petitioner’s lineup does not
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12 The relevant deposition testimony is, as follows:  

Q: When did anybody from Bob’s talk to you after this
incident?
A: I believe after I got out of the hospital.
Q: Who did you talk to?
A: Dave Lind.
Q: Where?
A: I went in a lineup.  I went downtown to a lineup.
Q: How long were you in the hospital?
A: Two and a half weeks.  
Q: Is that the first time you saw Dave Lind after this
incident?
A: At the lineup.
Q: Did he talk to you about the incident?
A: No.  He just told me I was coming downtown for a
lineup, identify the guys.
Q: He called you and asked you if you would come down to
the lineup?
A: LAPD called me.
Q: What did Dave Lind –

37

show Lind’s statement unnecessarily suggested to Malloy that Petitioner

was the suspect in the lineup.”  Order at 46.  

Petitioner’s contentions in connection with this claim are similar

to those he made in connection with Claim 8, to wit, that Malloy

perjured and/or offered materially false testimony.  Specifically,

Petitioner alleges that Malloy testified falsely at his trial when

Malloy denied being told before viewing a video lineup that the robbery

suspects had been arrested.  Pet. at 19; see also RT at 7,849 (asking

Malloy the question:  “Had you heard before you were told that you were

going to go downtown to identify anybody, had you heard that there were

suspects arrested and in custody for the incident?” to which Malloy

responded:  “No, I didn’t.”).  Petitioner contends that Malloy’s

deposition testimony taken years later shows that he was so told.  Ex.

54 (July 12, 1985 Deposition of Michael Malloy, Rogoway v. Bob’s Big Boy

Restaurants of Am., et al.).  However, as noted in the Order, the

deposition testimony fails to support his assertion.12  Order at 27.
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A: Escorted me down.

Ex. 54 (emphasis added).

38

Furthermore, whatever Lind said to other witnesses, such as Logan and

Luna, is irrelevant to what he said to Malloy.  Thus, he has failed to

allege the key facts in support of this claim, namely, that Lind even

made this “suggestive” statement to him.    

Even assuming that the statement alleged by Petitioner was made to

Malloy and an evidentiary hearing is necessary to determine whether Lind

was acting as an agent of the prosecution, the other facts he alleges

in support of his claim do not give rise to a Brady violation.

Specifically, Petitioner’s arguments –- that Malloy misidentified him

as the robber/murderer due to Malloy’s purported lack of focus during

the robbery based on the robber’s shotgun, his apprehension, and the

fact that he was occupied with getting cash instead of looking upon the

robbers the entire time –- add nothing more to Petitioner’s claim.  See

Mot. at 43-44.  

The Supreme Court has enumerated factors to be considered in

evaluating the likelihood of misidentification:   1) the opportunity of

the witness to view the criminal at the time of the crime; 2) the

witness’s degree of attention; 3) the accuracy of the witness’s prior

description of the criminal; 4) the level of certainty demonstrated by

the witness at the confrontation; and 5) the level of certainty

demonstrated by the witness at the confrontation; and 6) the length of

time between the crime and the confrontation.  Neil v. Biggers, 409 U.S.

188, 199-200 (1972).

As in Simmons, Malloy was given the opportunity to observe

Petitioner’s exposed face (RT 6,762, 6,874), and to look straight into
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his eyes (RT 6,871) in a well-lit area (RT at 6,757-59, 6802) for an

ample period of time, at least approximately five minutes.  Petitioner’s

trial counsel cross-examined Malloy at length regarding the factors

which could have led to his inability to observe the robber during the

course of the incident, including the fact that he did not view the

robber continuously, he was frightened, and he was involved with

performing a certain task, i.e., putting money in a bag.  RT at 7,549-

74.  Thus, as the Order correctly reasons, “going a step further, Brady

materiality still would not be established, even if the lineup were

tainted by Lind’s statement, because the record demonstrates Malloy’s

testimony was ‘nonetheless reliable’ when examined under the Neil v.

Biggers factors and Petitioner has no evidence to the contrary.”  Order

at 47.   

Petitioner has failed to allege facts supporting this claim that

would give rise to a Brady violation and, therefore, standing alone, it

does not provide a colorable basis for relief.  Accordingly, considered

by itself, Petitioner’s argument with respect to this claim does not

provide grounds, either as a “manifest showing of a failure to consider

material facts,” “clear error,” or a “manifest injustice,” for

reconsideration and reversal of the Order.  

c. Petitioner’s Claim 12:   Failure to Disclose Statements

Made by the Prosecution and its Agents to Pressure

Witnesses to Identify or Implicate Petitioner Violated

Petitioner’s Rights to a Fair Trial and Due Process under

the Sixth and Fourteenth Amendments

In Claim 12, Petitioner contends that the “failure to disclose that

the prosecution and its agents pressured witnesses to identify or

implicate [Petitioner] violated his rights to due process and a fair
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trial under the Sixth and Fourteenth Amendments.”  Pet. at 20.  In

setting forth facts supporting this claim, Petitioner alleges: 

50.  Victim/eyewitness Derwin Logan helped

police prepare a composite sketch.  Prior to viewing

the lineup, Logan was also told by David Lind that

the right suspects were in custody and that he should

identify them.  After viewing a photograph of

[Petitioner] and observing him in a lineup, however,

Logan did not identify [Petitioner] as one of the

robbers.  As a result, the prosecution told Logan

they thought he was involved in the crime and made

him take a polygraph test.  Neither the fact of the

test nor the result were disclosed.  After

[Petitioner’s] trial, Logan revealed at Freeman’s

trial that the police told him “Frank and Ricky” said

he was involved.  This statement by the police to

Logan was a lie, however, as [Petitioner] and Mr.

Freeman made no statements to the police.

60.  The police had Jerry Lankford sign a

statement saying that [Petitioner] asked him to help

rob the restaurant.  Lankford, however, maintained

that he did not read the statement and only signed it

to be allowed to leave the interrogation room.

Further, Lankford testified that he only told police

about “rumors” in the neighborhood implicating

[Petitioner], and he testified that he had never

spoken to [Petitioner] in his life.  Lankford denied

that [Petitioner] or any member of his family
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threatened him, and has more recently stated that the

only threats he has ever received were from law

enforcement.

Pet. at 20-21. In the Motion, Petitioner contends that the “level

of pressure that Logan and Lankford were subjected to is precisely the

kind of evidence that warrants disclosure and an evidentiary hearing.”

Mot. at 46.  Petitioner further contends that, if the prosecution

pressured these witnesses, then probably other witnesses were pressured,

as well.  Id.  

In support of his claims in the Petition, Petitioner cites a

transcript from Freeman’s hearing, where Freeman’s counsel states that

he overheard Logan telling Rogoway in the hall that Petitioner and

Freeman told the police he was involved in the robbery.  Ex. 71.  In

addition, he cites a transcript of proceedings where Logan pleaded

guilty to possession of cocaine, in which Giss stated that Logan had

been a cooperative witness in Petitioner’s case and voluntarily had

taken a polygraph test when the issue arose as to whether Logan had been

involved in the Bob’s Big Boy incident.  Ex. 72.  Petitioner also cites

Lankford’s June 9, 1995 declaration in which Lankford states that he

anonymously called the police to tell them about Petitioner’s

involvement in the robbery based on rumors he had heard in the

neighborhood and that he did not know Petitioner.  Ex. 73.  Lankford

further declares that the statement he signed while being questioned by

the police in connection with the robbery was not true, and he only

signed it so that he could leave.  Id.  

The Order found Petitioner’s claim to be without merit, reasoning

that “[e]ven if taken as true, Petitioner’s allegations do not establish

Brady’s materiality requirement because it is not reasonably likely, if
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is out, Jackson is brain damaged, so Logan is the only one that’s off.”
RT at 15,026.

42

the information had been revealed, it would have changed the import of

Logan’s testimony at Petitioner’s trial.  The strength of his testimony

was not great because he did not select Petitioner in the lineup.”

Order at 49.  Furthermore, there is no dispute that Logan could not

identify Petitioner prior to the trial.  RT at 10,487; 10,670.  Thus,

Lind’s alleged statement to Logan, even assuming it was made, was not

overly suggestive because it did not result in an identification.  As

the Order correctly notes, Logan’s testimony was not determinative of

Petitioner’s guilt, and the prosecution brushed it aside in its closing

argument.13  See Bagley, 473 U.S. at 682; Strickler, 527 U.S. at 292-95.

In addition, Logan was a minor witness whose testimony added little

to the prosecution’s case.  It is not reasonable to conclude that the

withholding of this evidence shows that the prosecution “pressured”

Logan to testify falsely against Petitioner in light of the other

overwhelming evidence upon which it relied in the closing argument,

namely, the other eyewitness/victims who did identify Petitioner as the

robber/murderer.  Consequently, the withholding of the polygraph does

not give rise to a Brady allegation, as it would not have affected the

result of the trial.  Woods v. Bartholomew, 516 U.S. 1, 7-8 (1995)

(holding that the prosecution’s failure to disclose the fact that a key

witness in a capital case had failed a polygraph test did not give rise

to a Brady violation, because there was no reasonable likelihood that

disclosure of the results would have resulted in a different outcome at

trial).  
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Petitioner’s request for an evidentiary hearing pertaining to Claim

12 insofar as it is based on the alleged withholding of evidence

pertaining to Lankford fares similarly poorly.  At Petitioner’s trial,

his counsel examined Lankford about his prior signed police statement

attesting to his discussions with Petitioner regarding the incident

prior to its occurrence, much of which Lankford testified that he in

fact did not tell the police.  RT at 666-81.  Specifically, he testified

that he had never talked to Petitioner himself about the Bob’s Big Boy

robbery either before or after it happened.  RT at 622.  He further

testified that he had no “firsthand” knowledge about who committed the

murders, and “was going by what [he] heard in the neighborhood.”  RT

682.  He also testified at trial about the conditions of the small room

in Parker Center where he was interviewed, without any family members or

an attorney, and that the room had “quite a number of policemen” in it.

RT at 626.  Thus, Lankford’s June 9, 1995 declaration adds little, if

anything, to what he testified at trial. 

Unlike Logan’s testimony, the prosecution did rely upon Lankford’s

signed statement implicating Petitioner in the incident in its closing

argument and argued that Lankford reasonably attempted to deny the

assertions in his statement due to his concerns for the safety of

himself and his family.  RT at 14,940-47.  Admittedly, this information

was important, as the prosecution argued, because “he’s the only person

that we have [Petitioner] actually talking to about committing this

particular crime.  The solicitation of someone on the street with a

record.”  RT at 14,958.  Yet, it was not the only such evidence of

Petitioner’s intention to rob Bob’s Big Boy.  The prosecution noted

Givens’s testimony that Stewart had told her that Petitioner and Freeman

were going to rob Bob’s Big Boy prior to the incident.  RT at 14,974-76.
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In addition, the prosecution noted Gilcrest’s statements that Stewart

told him that Petitioner and Freeman were going to rob Bob’s Big Boy.

RT at 15,001-02.  The jury heard Lankford’s trial testimony that he was

not concerned for his safety or afraid of Petitioner and did not read

the statement carefully before signing it, and presumably disbelieved

it.  RT at 634-35.  Therefore, it does not appear that there was any

withholding of information regarding the prosecution’s questioning of

Lankford that would give rise to a Brady allegation, as it would not

have affected the result of the trial.  Bagley, 473 U.S. at 682;

Strickler, 527 U.S. at 292-95.         

Petitioner has failed to allege facts supporting this claim that

would give rise to a Brady violation and, therefore, standing alone, it

does not provide a colorable basis for relief.  Accordingly, considered

by itself, his argument with respect to this claim does not provide

grounds, either as a “manifest showing of a failure to consider material

facts,” “clear error,” or a “manifest injustice,” for reconsideration

and reversal of the Order.  

d. Petitioner’s Claim 18:  Failure to Disclose that Gilcrest

and His Mother Had Been Promised –- Tacitly or Explicitly

–- That They Would Receive Reward Money for Their

Testimony Violated Petitioner’s Rights to a Fair Trial and

Due Process under the Sixth and Fourteenth Amendments

In Claim 18, Petitioner contends that “Gilcrest denied being

motivated by the sizeable reward money offered by Bob’s Big Boy and

[Giss] argued that Gilcrest had not been promised any money.

Handwritten notes of [Giss] discovered post-conviction reveal that

Gilcrest indeed sought money for his testimony and his request was never

denied or rejected.  In fact, sometime after the trials of both
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[Petitioner] and co-defendant Freeman, Gilcrest and his mother were paid

reward money.”  Petition at 24.  Specifically, these handwritten notes,

which are written on a June 21, 1983 discovery motion from the Freeman

case requesting discovery of consideration given to or made on behalf of

government witnesses, state:  “reward of $10,000 [. . .] no one promised

anything except Gilcrest talks of [money].”  Ex. 65.  

The reward money to which Petitioner refers was a $10,000 reward

offered by Marriott Corp., which formerly owned the Bob’s Big Boy

restaurant franchise.  Ex. 62.  In a January 18, 1995 letter, Marriott

stated that LAPD “made the final determination of eligibility for the

reward.”  Ex. 64.  In an April 25, 1995 letter responding to an inquiry

of Petitioner’s counsel about this reward, Deputy District Attorney

Donna Weisz Jones stated that LAPD had no paperwork regarding the

Marriott reward; it offered no separate reward; and Giss stated that he

“thought reward money was paid to [Gilcrest] and his mother and one of

the victims . . . well after the trial was over.”  Ex. 63.            

The Order rejected this claim as not having a colorable basis on

numerous grounds.  First, it explains that Giss’s notes are not dated

and it is not clear whether they were written in connection with

Petitioner’s or Freeman’s trial, as Giss prosecuted both cases.  Order

at 52.  Furthermore, it notes that Gilcrest’s cross-examination revealed

that he had sought the reward money, and therefore, “information on

whether the reward or a promise of it was a motive for the Gilcrests was

equally available to the defense.”  Order at 54.  Finally, the Order

explains that even if it were true that the prosecution concealed the

promise to pay Gilcrest the reward money, in view of Gilcrest’s

impeachment, the result of trial would not have been different.  Order

at 55-56.
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In the Motion, Petitioner suggests that an evidentiary hearing is

necessary to determine Giss’s knowledge regarding Gilcrest’s receipt of

the reward, due to the ambiguities in his handwritten notes.  In

particular, Petitioner contends, “the court fails to consider that

discovery and an evidentiary hearing may well prove that the prosecution

did more than lobby for these two [Gilcrest and his mother] to be paid

a reward, but in fact promised them, either tacitly or explicitly, that

they would be coming into some money for their testimony.”  Mot. at 47.

 Petitioner further relies upon Giss’s testimony at a hearing in another

case, Garmanian, stating:  “nobody [acts as an informant] for nothing.”

Mot. at 46 (citing Ex. 42 at 447-48).  Finally, Petitioner argues that

any evidence withheld by the prosecution regarding Gilcrest’s financial

motives in testifying could rise to the level of a Brady violation,

because “even if Gilcrest was impeached by cross-examination, the

information that defense counsel possessed at trial only provided

opportunities for chipping away but not for the assault that was

warranted.”  Mot. at 47.       

Clearly, evidence bearing upon Gilcrest’s request for the reward

would be exculpatory by showing his financial motive to testify.

However, as Order explained, Petitioner’s trial counsel was aware of the

reward and Gilcrest’s interest in it at trial, and was provided the

facts underlying the prosecution’s discussions with Gilcrest regarding

that reward.  Bracy, 67 F.3d at 1428-29; Dupuy, 760 F.2d at 1501 n.5. 

Specifically, at the preliminary hearing prior to trial,

Petitioner’s counsel questioned Officer Richard Jacques, the

investigating officer, who testified that the decision as to the

reward’s recipient would be made after the prosecution of the case and

only one person, Gilcrest, had made an unofficial request for the
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expenses for him while he stayed with her.  RT at 12,442-43, 12,604. 

15 For instance, Gilcrest testified that, at the time when he
anonymously told the officers on the phone that he knew who committed
the robbery, he had not heard about the reward.  RT at 12,610.  In
addition, he testified that he provided the information because he
himself did not want to be implicated in the crime due to his
relationship with Stewart and his presence at the restaurant prior to
the robbery.  RT at 14,428.  He testified that he would not have come
forward with the information without his mother having forced him to do
so.  RT at 12,581.  He further testified, when cross-examined as to
whether he had “given up” on the $10,000 reward, that he “was never
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reward.  RT A-111-14.  Officer Jacques further testified that the

decision to distribute the reward would depend upon the conviction of

the defendants in the case, but not the penalty assessed against them,

as well as the consistency of Gilcrest’s testimony at trial as compared

to prior statements or prior testimony on his part.  RT A-112-13.

Deputy District Attorney Richard Neidorf also testified at the

preliminary hearing that the reward money partly motivated Gilcrest to

provide information.  RT at 393.  Gilcrest himself testified at the

preliminary hearing that he had seen news accounts about the $10,000

reward on television, which was on at his home “all the time.”  RT at

274.        

At Petitioner’s trial, Gilcrest denied that he ever received any

money from LAPD or the prosecution at the time of trial.14  RT at 12,

442.  In addition, when cross-examined as to whether he ever put in a

request for the reward, verbally or in writing, Gilcrest testified that

“I could have, but I don’t remember.”  RT at 12,466.  Nevertheless,

while Gilcrest testified about other reasons for providing information

about the robbery to the police, he testified on cross-examination that

he was aware that there was a $10,000 reward and agreed that he provided

the police information to be a “good citizen” and for the “money.”15  RT
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at 12,591, 12,606-07, see also RT at 12,195.  Thus, Gilcrest in fact was

impeached by his request for the reward, which his testimony, albeit

slightly contradictory, shows that he made.

Moreover, it is unlikely that such allegedly withheld information

was material within the meaning of Brady, because, as the Order

suggests, Gilcrest’s testimony was badly damaged on cross-examination

for reasons apart from his potential financial motives.  A review of his

testimony shows that he had many other motives to implicate Petitioner

as the robber, such as his jealousy of Petitioner in view of

Petitioner’s romantic relationship with Stewart, to whom Gilcrest had

written suicidal love letters while she was in custody for the Bob’s Big

Boy robbery/murders.  RT at 12,189-257.  Furthermore, while Gilcrest’s

testimony constituted evidence bearing upon Petitioner’s plans to commit

the robbery, it was among other evidence on that issue, such as the

testimony and statements provided by Lankford and Givens.  Therefore, it

is doubtful that any withholding of information regarding the

prosecution’s discussions of the reward with Gilcrest would give rise to

a Brady allegation, as it is unlikely it would have affected the result

of the trial.   Williams v. Calderon, 48 F. Supp. 2d 979, 1003 (C. D.

Cal. 1998) (finding no Brady claim was alleged, because even if the

state’s witness had a deal in exchange for testimony, the petitioner

failed to establish that disclosure of it would have resulted in a

different outcome because the witness’s credibility was attacked

adequately by defense counsel at trial).

Petitioner has failed to allege facts supporting this claim that

would give rise to a Brady violation and, therefore, standing alone, it
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does not provide a colorable basis for relief.  Accordingly, considered

by itself, his argument with respect to this claim does not provide

grounds, either as a “manifest showing of a failure to consider material

facts,” “clear error,” or a “manifest injustice,” for reconsideration

and reversal of the Order.    

5. Collective Consideration of Petitioner’s Alleged Brady

Claims

Although each of Petitioner’s alleged Brady claims do not appear to

set forth a colorable claim for relief when considered alone, they

should viewed collectively.  Kyles, 514 U.S. at 420.    

Claims 3, 7, and 12 relate to allegedly withheld evidence pertaining

to eyewitness/victims Rogoway, Malloy, and Logan, respectively.  Both

Claims 3 and 12, pertaining to allegedly withheld information bearing on

the testimony of Rogoway and Logan, do not set forth Brady violations,

because Petitioner has failed to allege facts showing that any

information was withheld from Petitioner’s trial counsel in order to

further impeach these witnesses.  Moreover, as noted above with respect

to Claim 7, Petitioner has not alleged facts with respect to the

withholding of evidence pertaining to Malloy, because Malloy’s

deposition testimony upon which Petitioner relies in alleging that Lind

made an overly suggestive statement to Malloy (i.e., that the suspects

had been arrested and that Malloy should go identify them), does not

contain that statement or support that inference.  In addition, Malloy’s

trial testimony was independently reliable under the Neil v. Biggers

factors.  Thus, because each of these claims fails to state any Brady

violations for reasons apart from their lack of materiality when

considered individually, viewing them collectively does not show that

they state a colorable basis for relief.   
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Claims 12 and 18 allege that evidence was withheld relating to

Gilcrest’s and Lankford’s testimony and statements regarding the special

circumstances of Petitioner’s conviction, i.e., his intention to rob

Bob’s Big Boy.  Aside from these witnesses’ testimony, the other

evidence regarding Petitioner’s intention to rob Bob’s Big Boy primarily

came from Givens.16  However, for the reasons explained above, neither

of these claims appears to qualify as a Brady violation.  Specifically,

the allegedly withheld information was known by defense counsel at the

time of trial.  These claims fail to state any Brady violations for

reasons apart from their lack of materiality when considered

individually and viewing them collectively does not show that they state

a colorable basis for relief, as well.  Finally, for these reasons, the

entirety of Petitioner’s Brady claims do not demonstrate a colorable

basis for relief.  

Accordingly, the Order’s analysis of Petitioner’s alleged Brady

claims does not constitute a “manifest showing of a failure to consider

material facts,” “clear error,” or a “manifest injustice,” and

Petitioner’s request for reconsideration and reversal of the Order on

these grounds is rejected. 

CONCLUSION

For the foregoing reasons, the Motion is DENIED.  Following the

entry of this Order, the parties shall submit a Joint Status Report 
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regarding the remaining claims and the final disposition of this case

within 30 days of entry of this order.  

  IT IS SO ORDERED.

Dated:  October 20, 2009 

   

                              
                   Stephen G. Larson          

United States District Judge
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