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No. 2015AP304-CR
(L.C. No. 2013CF365)

STATE OF WISCONSIN : IN SUPREME COURT

State of Wisconsin,

Plaintiff-Respondent,
FILED

v.

JUL 3, 2018
Gerald P. Mitchell,

Sheila T. Reiff
Defendant—Appellant. Clerk of Supreme Court

Appeal from a judgment of the Circuit Court. Affirmed.

q1 PATIENCE DRAKE ROGGENSACK, C.J. This appeal 1is
before us on certification from the court of appeals.

92 Gerald Mitchell was convicted of operating while
intoxicated and with a prohibited alcohol concentration, based
on the test of Dblood drawn without a warrant while he was
unconscious, pursuant to Wis. Stat. § 343.305(3) (b) (2013—14).l
Mitchell contends that the blood draw was a search conducted in

violation of his Fourth Amendment rights.

! All subsequent references to the Wisconsin Statutes are to

the 2013-14 version unless otherwise indicated.
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q3 We conclude that Mitchell voluntarily consented to a
blood draw Dby his conduct of driving on Wisconsin's roads and
drinking to a point evidencing probable cause of intoxication.
Further, through drinking to the point of unconsciousness,
Mitchell forfeited all opportunity, including the statutory
opportunity under Wis. Stat. § 343.305(4), to withdraw his
consent previously given; and therefore, § 343.305(3) (b)
applied, which wunder the totality of circumstances herein
presented reasonably permitted drawing Mitchell's blood.
Accordingly, we affirm Mitchell's convictions.

I. BACKGROUND

T4 On the afternoon of May 30, 2013, officers from the
City of Sheboygan Police Department were dispatched in response
to a report that the caller had seen Mitchell, who appeared
intoxicated, get into a gray van and drive away. Between 30 and
45 minutes later, Officer Alex Jaeger made contact with
Mitchell. He found Mitchell walking near a beach. Mitchell was
wet, shirtless and covered 1in sand. Mitchell's speech was
slurred and he had difficulty maintaining his balance.

5 Mitchell admitted to Jaeger that he had been drinking
prior to driving and that he continued drinking at the beach.
He also stated that he had parked his wvehicle "because he felt
he was too drunk to drive." Nearby, officers found the gray wvan
Mitchell was reported to have been driving.

96 After observing Mitchell's physical condition, Jaeger
believed that it would not be safe to conduct standard field
sobriety tests. Instead, he administered a preliminary breath

2
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test, which indicated a Dblood alcohol concentration (BAC) of

0.24.° Jaeger then arrested Mitchell for operating while
intoxicated.
q7 Following his arrest, and during the drive to the

police station, Mitchell's physical condition deteriorated and
his demeanor became more "lethargic." Upon arrival at the
police station, 1t became apparent that an evidentiary breath
test would not be feasible. Instead, Jaeger opted to transport
Mitchell to a nearby hospital for a blood draw.

98 During the approximately eight-minute drive to the
hospital, Mitchell "appeared to be completely incapacitated,
[and] would not wake up with any type of stimulation." Upon
arriving at the hospital, Mitchell needed to be transported in a
wheelchair where he sat "slumped over" and unable to maintain an
upright seating position.

99 After Mitchell entered the hospital emergency room,
Jaeger read Mitchell the Informing the Accused form, thereby
reading Mitchell the statutory opportunity to withdraw his
consent to a blood draw. However, Mitchell was "so
incapacitated [that] he could not answer." Jaeger directed
hospital staff to draw a sample of Mitchell's blood.? They did

so. Mitchell did not awaken during the procedure.

° Preliminary breath tests are not sufficient evidence to

prove prohibited alcohol concentrations at trial. Wis. Stat.
§ 343.303.

3

blood.

There was no warrant sought prior to drawing Mitchell's
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10 The Dblood draw occurred approximately one hour
following Mitchell's arrest. The analysis of his blood sample
showed a BAC of 0.222.

11 Mitchell was subsequently charged with driving with a
prohibited alcohol concentration (PAC), as well as operating a
motor vehicle while intoxicated (OWI), as a 7th offense. Prior
to trial, Mitchell moved to suppress the results of the blood
test. He alleged that the warrantless blood draw violated his
rights under the Fourth Amendment to the United States
Constitution and Article I, Section 11 of the Wisconsin
Constitution.

12 In response to Mitchell's motion, the State contended
that he had consented to the blood draw when he drove his wvan on
Wisconsin highways according to a subsection of Wisconsin's
implied-consent law, Wis. Stat. § 343.305(2). The State also
contended that as an unconscious person, he 1is presumed not to
have withdrawn his consent, pursuant to § 343.305(3) (b). The
State expressly stated that 1t was not relying on exigent
circumstances to justify the blood draw.

413 The circuit court® denied Mitchell's suppression motion
in reliance on Wis. Stat. § 343.305(3) (b). The circuit court
concluded that the officer had probable cause to believe that

Mitchell was driving while intoxicated, and therefore, the blood

* The Honorable Terence T. Bourke of Sheboygan County
presided.
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draw was lawful. A Jjury convicted Mitchell of the OWI and PAC
charges.

914 Mitchell appealed his conviction based on the sole
contention that the warrantless blood draw violated his Fourth
Amendment right to be free from "unreasonable searches and
seizures."

15 The court of appeals, noting the opportunity to
clarify the law in 1light of our recent decision in State v.
Howes, 2017 WI 18, 373 Wis. 2d 468, 893 N.W.2d 812, certified
the following questions: (1) whether "implied-consent," the
potential for which is described in Wis. Stat. §$ 343.305(2) &
(3) (a), which arises through a driver's voluntary conduct in
operating a vehicle on Wisconsin roadways after drinking to
intoxication, is constitutionally sufficient consent, and
(2) whether a warrantless blood draw from an unconscious person
pursuant to Wis. Stat. § 343.305(3) (b) violates the Fourth

Amendment.

> The court of appeals, noting that two of its prior cases

had reached opposite conclusions, asked us to clarify whether
implied consent 1is equivalent to constitutionally sufficient
consent. Compare State wv. Padley, 2014 WI App 65, 354
Wis. 2d 545, 849 N.W.2d 867 (holding that implied consent is not
constitutionally sufficient consent), with State wv. Wintlend,
2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745 (holding that
implied consent is constitutionally sufficient). See also Cook
v. Cook, 208 Wis. 2d 166, 171, 560 N.W.2d 246 (1997) (concluding
that the court of appeals does not have the power to overrule or
modify one of its published opinions).
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IT. DISCUSSION
A. Standard of Review
16 Whether a suppression motion was properly denied
presents a question of constitutional fact. Howes, 373 Wis. 2d

468, 917 (citing State v. Tullberg, 2014 WI 134, 9q27, 359

Wis. 2d 421, 857 N.W.2d 120). We will not set aside a circuit
court's findings of historical fact unless they are clearly

erroneous. State v. Brereton, 2013 WI 17, 917, 345 Wis. 2d 563,

826 N.W.2d 369. However, the application of those facts to
Fourth Amendment principles presents a question of law that we
review independently. Id.
B. Fourth Amendment General Principles

917 The Fourth Amendment to the United States
Constitution, and its Wisconsin counterpart, Article I, Section
11 of the Wisconsin Constitution,® protect persons' rights to "be
secure 1in their persons, houses, papers, and effects, against
unreasonable searches and seizures." U.S. Const., amend. 1IV;
Wis. Const. art. I, § 11. "As the text makes clear, the
ultimate touchstone of the Fourth Amendment is reasonableness."

Riley v. California, 573 U.S. , 134 S. Ct. 2473, 2482 (2014)

(quoting Brigham City wv. Stuart, 547 U.S. 398, 403 (2006)). As

a result, the Fourth Amendment does not prohibit all searches

undertaken by government actors, but "merely proscribes those

® "Historically, we have interpreted Article I, Section 11

of the Wisconsin Constitution in accord with the Supreme Court's
interpretation of the Fourth Amendment." State v. Arias, 2008
WI 84, 20, 311 Wis. 2d 358, 752 N.W.2d 748.
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which are unreasonable." Howes, 373 Wis. 2d 468, 921 (quoting

Tullberg, 359 Wis. 2d 421, 929 (quoting Florida v. Jimeno, 500

U.s. 248, 250 (1991))).

18 Drawing blood is a search of the person. Birchfield

v. North Dakota, 579 U.S. , 136 S. Ct. 2160, 2173 (2016)

(stating that "our cases establish that the taking of a blood
sample or the administration of a breath test is a search");
Howes, 373 Wis. 2d 468, 920 (concluding that a blood draw is a
search) . Furthermore, a warrantless search 1is "presumptively

unreasonable." State v. Brar, 2017 WI 73, d91l6, 376 Wis. 2d 685,

898 N.W.2d 499 (quoting Tullberg, 359 Wis. 2d 421, 930).

019 However, "there are certain 'specifically established
and well-delineated' exceptions to the Fourth Amendment's
warrant requirement." Brar, 376 Wis. 2d 685, 416 (quoting State

v. Williams, 2002 WI 94, 918, 255 Wis. 2d 1, 646 N.W.2d 834).

One such exception 1is a search conducted pursuant to consent.
Brar, 376 Wis. 2d 685, 9qle6. Warrantless consent searches are
reasonable; and therefore, they are consistent with the Fourth

Amendment. Fernandez V. California, 571 U.S. 292, 134

S. Ct. 1126, 1137 (2014); Schneckloth v. Bustamonte, 412 U.S.

218, 222 (1973).
C. Consent
20 In determining whether consent was given, we employ a
two-step process. First, we examine whether relevant words,
gestures or conduct supports a finding of consent. State wv.

Artic, 2010 wI 83, 930, 327 Wis. 2d 392, 786 N.W.2d 430.
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Second, we examine whether the consent was wvoluntarily given.
Id.
1. Implied Consent
21 As we have explained, consent to search need not be

given verbally. State v. Phillips, 218 Wis. 2d 180, 197, 577

N.W.2d 794 (1998) (citing United States wv. Griffin, 530

F.2d 739, 741 (7th Cir. 1976); United States wv. Donlon, 909 F.2d

650, 652 (1st Cir. 1990) invalidated on other grounds by United

States v. Omar, 104 F.3d 519 (1lst Cir. 1997)). Consent given

through conduct "provides a sufficient basis on which to find
that the defendant consented to the search.” Phillips, 218
Wis. 2d at 197 (concluding that defendant's affirmative
assistance in the search of his bedroom demonstrated his consent
to the search). "Through conduct, an individual may impliedly
consent to be searched." Brar, 376 Wis. 2d 685, 17.

22 In addition, the United States Supreme Court has
recently explained that consent also may be shown by the context

in which consent arises. Birchfield, 136 S. Ct. at 2185. In

Birchfield, the Court said that "[i]t is well established that a
search 1is reasonable when the subject consents, and that
sometimes consent to a search need not be express but may be
fairly inferred from context." Id. (internal citations
omitted) . The Court's connection between context and consent

was made 1in the course of Birchfield's review of searches

incident to arrest for OWI in states that have implied-consent

laws. Birchfield cited two cases that demonstrated

constitutionally sufficient consent because of the context in

8
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which consent was lawfully implied: Florida v. Jardines, 569

Uu.s. 1 (2013) and Marshall wv. Barlow's, 1Inc., 436 U.S. 307

(1978) .

23 In Jardines, the Court, through Justice Scalia,
recognized the sanctity of the home and that at the "very core"
of the Fourth Amendment "stands 'the right of a man to retreat
into his own home and there be free <from unreasonable
governmental intrusion,'" and that this right extended to the
curtilage of the home, including the home's front porch.

Jardines, 569 U.S. at 6-7 (gquoting Silverman v. United States,

365 U.S. 505, 511 (1961)).

24 However, the Supreme Court also said that the sanctity
of the curtilage of one's home 1is not absolute and certain
permissions to enter may be implied. Jardines, 569 U.S. at 8.
In Jardines, the Court recognized that by putting a knocker on
his door, the homeowner had given implicit consent for visitors
to approach and said that the implicit granting of such
permission "does not require fine-grained legal knowledge." Id.
Rather, law enforcement could approach a homeowner's front door
"precisely because that 1s 'no more than any private citizen

might do.'" Id. (quoting Kentucky wv. King, 563 U.S. 452, 469

(2011)) . The Court recognized that a homeowner who places a
knocker on his front door impliedly invites wvisitors to approach
and enter upon the home's curtilage. Jardines, 569 U.S. at 8.
Stated otherwise, in the context established by the homeowner,
consent to enter the curtilage and approach the front door was

given.
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25 The other decision referenced in Birchfield, Marshall

v. Barlow's, 1Inc., noted that while generally the Fourth

Amendment  prohibits searches without a warrant, certain
businesses and industries are subject to exception. Marshall,
436 U.S. at 313. Indeed, "pervasively regulated business[es]"
and "'closely regulated' industries 'long subject to close
supervision and inspection,'" are subject to warrant exceptions
for certain searches. Id. (quoting Colonnade Catering Corp. v.

United States, 397 U.S. 72, 73-75, 77 (1970) (wherein the Court

held that the statutory right to enter and inspect a facility
authorized to serve liquor required no warrant for the search)).
26 The Fourth Amendment exception upheld in Colonnade was
grounded in "unique circumstances" in that "[clertain industries
have such a history of government oversight that no reasonable
expectation of privacy, could exist for a proprietor over the
stock of such an enterprise."” Marshall, 436 U.S. at 313
(internal citation omitted). Referring to the liquor and
firearms industries, the Court said that "when an entrepreneur
embarks upon such a business, he has wvoluntarily chosen to
subject himself to a full arsenal of governmental regulation."
Id. According to the Court, businesses in these industries are
part of "a long tradition of close government supervision, of
which any person who chooses to enter such a business must
already be aware." Id. By choosing to participate in certain
businesses, the Court concluded  that those  persons had
"accept[ed] the burdens as well as the benefits of their trade,”
in a manner different from other businesses and thus "in effect

10
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consents to the restrictions placed upon him." Id. Once again,
it was the context in which such businesses are operated that
evidenced voluntary consent to be subjected to significant
governmental regulation. Stated otherwise, the context in which
one operates a business involved in alcohol or firearms had a
well-known history of significant governmental regulation such
that an owner of such a business would have no reasonable
expectation of privacy from governmental oversight of his
business. Id.

27 Birchfield's discussion of the relationship between
context and consent instructs that context 1s part of the
totality of circumstances that courts should review when consent
to search 1is at issue. In regard to the context of highway
regulation, we note that the statutes at 1issue here are the
legislature's attempt to stop the injuries and deaths drunken
drivers inflict vyear after vyear on others who use Wisconsin
highways.’ That drunken driving has resulted in and necessarily
increased state regulation of the privilege of driving on public
roadways 1is well known. Therefore, the context of well-
publicized regulations forms part of the totality of
circumstances we examine to determine whether a driver who has

been arrested for OWI consented to be searched.

7

The same is true across the nation. For example, it has
been reported that 1in 2016 drunken driving took one 1life
every 50 minutes 1in the United States. See National
Highway Traffic Safety Administration, Drunk Driving,

https://www.nhtsa.gov/risky-driving/drunk-driving (last visited
June 25, 2018).

11
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28 Some of the regulations to which drivers consent have
never been challenged. For example, they agree to drive on the
right side of the road, Wis. Stat. § 346.05; to yield the right-
of-way to emergency vehicles, Wis. Stat. § 346.19; to comply
with posted speed 1limits, Wis. Stat. § 346.57(4); and not to
drive with a prohibited blood alcohol concentration, Wis. Stat.
§ 346.63 (1) (b). While these regulations do not have
implications for constitutional rights, drivers do not sign a
form acknowledging these obligations each time they get into
their wvehicle; vyet, they are held accountable and required to
abide by each of them because they chose to drive a wvehicle upon
public highways.

29 Just as Wisconsin drivers consent to the above-listed
obligations by their conduct of driving on Wisconsin's roads, in
the context of significant, well-publicized laws designed to
curb drunken driving, they also consent to an evidentiary
drawing of blood upon a showing of probable cause to believe
that they operated vehicles while intoxicated.® This qualified
consent to search is required in order to exercise the privilege

9

of driving in Wisconsin. As Birchfield explained, implied

consent laws condition "the privilege of driving on state roads

® Of course, probable cause to believe that a driver is

operating while intoxicated is sufficient to arrest the driver.

° Probable cause to believe that a driver operated a vehicle

while intoxicated 1is required before the driver must provide
samples of breath, blood or urine. Wis. Stat. §§ 343.305(2) &

(3) (a) .

12
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and [] the privilege would be rescinded if a suspected drunk
driver refused to honor that condition." Birchfield, 136 S. Ct.
at 2169. Consent is complete at the moment the driver begins to

operate a vehicle wupon Wisconsin roadways 1if the driver
evidences probable cause to believe that he or she is operating
a vehicle while intoxicated. Wis. Stat. §§ 343.305(2) &
(3) (a) .*°

930 As acknowledged by the United States Supreme Court,
driving on state highways is a privilege; it 1is not a right.

Id. In Wisconsin, it is a statutory privilege that comes with

' The point in time when a driver consents has been
described in various ways based on the facts of the case and the
arguments of counsel. For example, in Wintlend, 258 Wis. 2d
875, the court of appeals addressed Wintlend's argument that the
officer's reading the Informing the Accused form to him coerced
consent. Id., 918. The court rejected his argument and
concluded that the statutory terms chosen Dby the legislature
demonstrated that consent had been given Dbefore Wintlend was
read the Informing the Accused form. Id., ql6.

In State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980),
Neitzel's license was suspended for 60 days for his unreasonable
refusal to permit chemical testing. Id. at 192. Neitzel argued
that the refusal was not unreasonable because he had asked to
consult his attorney before deciding and his request was denied.
Id. at 193. In dismissing Neitzel's argument, we said that
under the circumstances no right to counsel was provided.  Id.
We also explained that a driver must be arrested before he or
she could be asked to submit to chemical testing, but custody at

that point did not implicate a right to counsel. Id. at 200.
Because the focus in Neitzel was on an alleged right to counsel,
our discussion addressed that concern. However, our discussion

herein explains why constitutionally sufficient consent occurs
when a driver operates a vehicle on Wisconsin's highways and
drinks or uses drugs to a point where the driver exhibits
probable cause that he or she is intoxicated.

13
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statutory obligations when that privilege 1s exercised. Steeno
v. State, 85 Wis. 2d 663, 671, 271 N.W.2d 396 (1978) ("The
granting of an automobile license to operate a motor vehicle is
a privilege and not an inherent right.").

31 The United States Supreme Court recognized that
implied consent laws are the context in which constitutionally
sufficient consent for chemical testing may be given when it
opined, "our prior opinions have referred approvingly to the
general concept of implied-consent laws that 1impose civil
penalties and evidentiary consequences on motorists who refuse
to comply. . . . [NJothing we say here should be read to cast

doubt on them." Birchfield, 136 S. Ct. at 2185.

32 Birchfield also established a "categorical" rule that
a breath test does not implicate "significant privacy concerns,"
and therefore, a warrant is not needed to administer a breath

test. Birchfield, 136 S. Ct. at 2176-84. This 1is an

interesting conclusion because of the Court's previous
statements that there are no bright-line rules for determining

when a warrant 1is not required. See Missouri v. McNeely, 569

U.S. 141, 158 (2013). It is also interesting because a driver's
bodily alcohol concentration can be determined from evidentiary
breath tests as well as from blood tests.

33 Birchfield went on to explain, "It is another matter,
however, for a State not only to insist upon an intrusive blood
test, but also to impose criminal penalties on the refusal to
submit to such a test. There must Dbe a 1limit to the

consequences to which motorists may be deemed to have consented

14
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by virtue of a decision to drive on public roads." Birchfield,

136 S. Ct. at 2185 (emphasis added). The 1limit on the

consequences of the decision to drive while intoxicated was the

imposition of criminal penalties for refusing to permit a blood
draw. Id.

934 Criminal penalties for withdrawing consent to a blood
draw were beyond the scope of implied-consent laws because there
was an 1insufficient nexus between the consequence of criminal
penalties and choosing to drive on the highways in those states
that imposed criminal penalties for withdrawing consent to
provide a blood sample for testing. Id. at 2186. In Wisconsin,
the consequences of refusing to permit a blood draw are civil
and evidentiary, not criminal. Wis. Stat. & 343.305(4).

I35 Relevant to assessing future challenges to refusal to
submit to a blood draw, the Supreme Court adopted the following
standard: motorists are "deemed to have consented to only those
conditions that are 'reasonable' in that they have a 'nexus' to
the privilege of driving and entail ©penalties that are
proportional to severity of the violation." Id. When applying
that standard, the Court concluded that "motorists cannot be
deemed to have consented to submit to a blood test on pain of
committing a criminal offense [for refusing to submit]." Id.
However, imposing "civil penalties and evidentiary consequences"
on motorists who refuse to submit to a blood draw are
permissible because civil penalties, such as license revocation,
have a nexus to driving. Id. at 2185 (citing McNeely, 569 U.S.
at 160-61).

15
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36 Wisconsin imposes no criminal penalties for
withdrawing consent previously given. The only criminal
consequence imposed for drunken driving in Wisconsin arises from
repeated OWI and PAC convictions and from convictions for
causing injury or death by intoxicated use of a vehicle. See

generally Wis. Stat. § 346.65. Criminal penalties do not arise

from withdrawing consent to blood draws. Wis. Stat.
§ 343.305(4). All penalties for refusal are administrative and
evidentiary. For example, a refusal that leads to a first OWI

conviction subjects a defendant to a license suspension and a
forfeiture but no Jail time. Wis. Stat. SS 343.305(4) &
346.65(1) (a) .

937 Accordingly, we confirm that because it is
constitutionally permissible to impose civil penalties as a
consequence for refusing to submit to a blood draw, as Wis.
Stat. § 343.305(4) provides, Wisconsin's implied-consent
statutes, §S 343.305(2) & (3) (a), describe a context consistent

with Birchfield where constitutionally sufficient consent to

search arises through conduct. Birchfield, 136 S. Ct. at 2185.

Stated otherwise, it 1is not statutes that grant consent to
search, but rather, consent is granted Dby the driver's
exercising the privilege of driving on Wisconsin highways when
he or she has imbibed sufficient alcohol or drugs to become
intoxicated. Furthermore, 1if the consent that arises when a
driver's conduct falls within §§ 343.305(2) & (3) (a) were not

constitutionally sufficient consent for a Dblood draw, there

16
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would be no reason to provide a statutory opportunity to
withdraw consent under § 343.305(4).
38 Furthermore, we presume that drivers know the laws

applicable to the roadways on which they drive. State v. Weber,

2016 WI 96, 49978, 372 Wis. 2d 202, 887 N.W.2d 554 (Kelly, J.,
concurring) . Likewise, we also recognize, as has the United
States Supreme Court, that in a state with civil penalties for
refusal to submit to a blood draw, "a person suspected of drunk
driving has no constitutional right to refuse to take a blood-

alcohol test." South Dakota wv. Neville, 459 U.S. 553, 560 n.10

(1983) .

39 In Neville, the Supreme Court examined whether
Neville's refusal to submit to a blood-alcohol test could be
used as evidence of guilt for drunken driving at his trial. The
circuit court of South Dakota had suppressed Neville's refusal
to submit to a blood-alcohol test based on the circuit court's
conclusion that evidence of refusal violated Neville's federal
constitutional rights. Id. at 556. The Supreme Court reversed

the suppression because Neville's "right to refuse the blood-

alcohol test [] 1is simply a matter of grace bestowed by the
South Dakota legislature,”™ not a constitutional right. Id. at
565. As the Court further explained, because a driver had no

constitutional right to refuse a blood-draw when there was

probable cause to arrest for OWI, the driver's refusal could be

used against him at trial as evidence of guilt. Id.; see also
Howes, 373 Wis. 2d 468, 962 (Gableman, J., concurring) ("[A]
17
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driver has no statutory or constitutional right to refuse [blood
alcohol testing] without consequences.").!'!
40 Of course, consent voluntarily-given before a Dblood

draw may be withdrawn with or without a statutory reminder.

United States v. Sanders, 424 F.3d 768, 774 (8th Cir. 2005).

However, when consent 1s withdrawn, civil consequences may
follow because the opportunity to withdraw voluntarily given
consent 1is not of constitutional significance. Neville, 459
U.S. at 565; Wis. Stat. § 343.305(4).

941 The legitimacy of implied-consent laws has Dbeen
supported repeatedly by the United States Supreme Court. In
McNeely, the Court stated that "[n]o one can seriously dispute
the magnitude of the drunken driving problem or the States'
interest in eradicating it." McNeely, 569 U.S. at 160 (quoting

Mich. Dep't of State Police v. Sitz, 496 U.S. 444, 451 (1990)).

The Court further recognized that "drunk driving continues to
exact a terrible toll on our society," and that "all 50 States
have adopted implied consent laws that require motorists, as a

condition of operating a motor vehicle within the State, to

1 Justices Shirley Abrahamson, Ann Walsh Bradley, Rebecca

Grassl Bradley and Daniel Kelly manufacture a constitutional
right to refuse blood-draws to test for blood-alcohol content of
drivers who operate vehicles while intoxicated, notwithstanding
the United States Supreme Court's clearly stated explanation in
South Dakota v. Neville, 459 U.S. 553, 560 n.10, 565 (1983),
that drunken drivers have no constitutional right to refuse
blood-alcohol testing. State wv. Dalton, 2018 WI 85, {61, 383
Wis. 2d 147, 914 N.w.2d 120 (manufacturing a constitutional
right for drunken drivers to refuse blood-alcohol testing).

18
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consent to BAC testing 1if they are arrested or otherwise
detained on suspicion of a drunk-driving offense." McNeely, 569
U.S. at 160-61.

942 Other states are 1in accord with our conclusion that
drivers give constitutionally sufficient consent through driving
on state highways and drinking to a point evidencing probable
cause of 1intoxication. For example, the Supreme Court of
Colorado held that warrants need not be obtained for unconscious
drivers as the result of their previously-given consent under

Colorado's "Expressed Consent Statute.” People v. Hyde, 393

P.3d 962 (Colo. 2017). The Colorado court recognized that

"Hyde's statutory consent satisfied the consent exception to the

Fourth Amendment warrant requirement." Id., 93. Similarly, the
Supreme Court of Kentucky has said that drivers "consent[] to
testing by operating a vehicle in Kentucky." Helton wv.

Commonwealth, 299 S.w.3d 555, 559 (Ky. 2009).

43 As Jjudicial opinions of other states, as well as the

United States Supreme Court's prior statements show, "[i]mplied
consent 1s not a second-tier form of consent." Brar, 376
Wis. 2d 685, 923. Rather, when a driver chooses to operate a

vehicle upon Wisconsin's roads, he or she does so charged with

knowing the laws of this state. See Byrne v. State, 12 Wis. 577

(*519), 580 (*521) (1860).

44 Those laws include Wis. Stat. §§ 343.305(2) & (3) (a)
that function together. Section 343.305(2) provides that anyone
who "drives or operates a motor vehicle upon the public highways
of this state . . . is deemed to have given consent to one or
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more tests of his or her breath, blood or urine, for the purpose
of determining the presence or quantity in his or her blood or
breath, of [alcohol or other prohibited substances], when
requested to do SO by a law enforcement officer."
Section 343.305(3) (a) applies when a driver is arrested based on
probable cause to believe that he or she is intoxicated, wherein
a driver's conduct completes his or her obligation to give
samples of breath, blood or urine.

45 In the case before us, Mitchell chose to avail himself
of the privilege of driving upon Wisconsin's roads. Because he
did so while intoxicated, Dby his conduct he consented to the
effect of laws that are relevant to exercising that privilege.
He did not need to read them off one-by-one, and then sign a
piece of paper acknowledging his consent to be subject to those
rules and penalties for failing to follow them. By driving in
Wisconsin, Mitchell consented to have samples of his breath,
blood or wurine taken upon the request of a law enforcement
officer who had probable cause to believe he was intoxicated,
unless he withdrew such consent. Wis. Stat. §§ 343.305(2) and
(3) (a) .

2. Voluntary Consent
46 A determination that consent has been given is not the

end of our inquiry, we also must determine whether the consent

was given "freely and voluntarily." Artic, 327 Wis. 2d 392,
32. "However, the State need not demonstrate that consent was
given knowingly or intelligently." Brar, 376 Wis. 2d 685, 926

(citing Schneckloth, 412 U.S. at 241 ("Nothing, either in the
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purposes behind requiring a 'knowing' and 'intelligent' waiver
of trial rights, or 1in the practical application of such a
requirement suggests that it ought to be extended to the
constitutional guarantee against unreasonable searches and
seizures.")). The concept of "'voluntariness' reflects an
accommodation of complex, somewhat conflicting values." Artic,

327 Wis. 2d 392, 932 (citing Schneckloth, 412 U.S. at 224-25).

947 "The test for voluntariness 1s whether consent to

search was given in the absence of duress or coercion, either

express or implied."” Phillips, 218 Wis. 2d at 197. In
evaluating the voluntariness of consent, we evaluate "the
totality of all the surrounding circumstances." Artic, 327
Wis. 2d 392, 932 (quoting Schneckloth, 412 U.S. at 226). No
single criterion controls voluntariness. Phillips, 218 Wis. 2d
at 197.

48 In making a determination of wvoluntariness, the State
bears the burden to prove by clear and convincing evidence that
consent was given voluntarily. Id. Our determination of the
voluntariness of consent 1is a mixed question of fact and law.
Id. In addition, wvoluntariness 1is a determination that we
consider relative to Wis. Stat. $§§ 343.305(2) & (3) (a) when a
driver commences operation of his or her vehicle on Wisconsin
roadways and under § 343.305(3) (b) when an unconscious driver
has not availed himself of an opportunity to withdraw consent
previously given.

49 Consent to search that arises 1in the context of

Wisconsin's implied-consent laws 1s voluntary 1in one respect
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that 1is similar to the wvoluntariness of consent 1in Colonnade
because Wisconsin has a long history of close governmental
regulation of its highways in regard to drunken drivers. Stated
otherwise, the privilege of driving on Wisconsin highways comes
within the context of well-publicized requirements to provide
samples of breath, blood or urine to law enforcement who have
probable cause to believe that the driver is intoxicated.

950 We now further consider voluntary consent under four
subsections of Wisconsin's implied-consent law at issue in the
case Dbefore us: Wis. Stat. §§ 343.305(2), 343.305(3) (a),
343.305(4) and 343.305(3) (b) .*?

a. Wisconsin Stat. §S 343.305(2) & (3) (a)

51 The wvoluntariness of consent by conduct that occurs
when a driver commences operation of his vehicle on Wisconsin
roadways 1is unequivocal and constitutionally sufficient when he
or she evidences the indicia of intoxication such that there 1is
probable cause to believe he or she 1s driving under the
influence. Stated otherwise, voluntary consent arises through
the effect of a driver's conduct 1in the context of Wisconsin

law, Wis. Stat. §§ 343.305(2) and 343.305(3) (a) .

2 We note that other circumstances are impacted Dby

Wisconsin implied consent law that we do not discuss here. See
Wis. Stat. § 343.305(3) (ar)2., causing death or great bodily
harm when there is reason to believe the driver violated state
or local traffic law. Here, we limit our discussion to those
circumstances where there are no facts in addition to probable
cause to believe the driver was intoxicated.
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52 Wisconsin Stat. § 343.305(2) clearly provides, "[alny
person who . . . drives or operates a motor vehicle upon the
public highways of +this state . . . is deemed to have given
consent to one or more tests of his or her breath, blood or
urine, for the purpose of determining the presence or quantity
in his or her Dblood or Dbreath, of alcohol, controlled
substances . . . ." A driver's consent 1is conditioned on
probable cause to believe he or she is intoxicated or has caused
serious injury or death. As Wis. Stat. § 343.305(3) (a)
provides, "Upon arrest of a person for violation of s. 346.63(1)
[driving while intoxicated], (2m) [underage drinking], or
(5) [commercial driver] or . . . (2) [causing injury] . . . a
law enforcement officer may request the person to provide one or
more samples of his or her breath, blood or urine." Therefore,
as an 1initial matter, one consents to search by driving on
Wisconsin roadways when one has imbibed sufficient alcohol to
support probable cause to arrest. The choice to drive on
Wisconsin roadways and the choice to drink or ingest drugs to
the point of probable cause to arrest for OWI are voluntary
choices.

b. Wisconsin Stat. § 343.305(4)

53 Wisconsin Stat. § 343.305(4) provides a statutory
opportunity to withdraw consent given under §§ 343.305(2) and
(3) (a), when an officer has probable cause to arrest the driver.
However, civil penalties may follow when consent is withdrawn.

Section 343.305(4) provides in relevant part:
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You have either been arrested for an offense that
involves driving or operating a motor vehicle while
under the influence of alcohol or drugs . . . or you
are the operator of a vehicle that was involved in an
accident that caused the death of, great bodily harm
to, or substantial bodily harm to a person

This law enforcement agency now wants to test one
or more samples of your breath, blood or urine to
determine the concentration of alcohol or drugs 1in
your system. . . . If you refuse to take any test
that this agency requests, your operating privilege
will be revoked and vyou will be subject to other
penalties. The test results or the fact that you
refused testing can be used against you in court.'?

It is helpful to keep subsection (4) in mind when discussing
Wis. Stat. § 343.305(3) (b), which is central to this appeal.

54 Wisconsin Stat. § 343.305(4) ©provides a statutory
opportunity to withdraw consent, even though a driver has
operated a vehicle on Wisconsin roads and has imbibed sufficient
alcohol to be arrested for OWI. Of course, one may withdraw
consent previously given with or without a statutory reminder.

See Sanders, 424 F.3d at 774. Nevertheless, a driver may

13 Justices Shirley Abrahamson, Ann Walsh Bradley, Rebecca

Grassl Bradley and Daniel Kelly strike down, sub silentio, Wis.
Stat. § 343.305(4)'s provision that the fact of refusal can be
used against a drunken driver in court Dbecause they label
refusal of chemical testing a constitutional right. Dalton, 383
Wis. 2d 147, 9Jol. However, the United States Supreme Court has
concluded that refusing to take a Dblood test 1s not of
constitutional significance and can be used against the
defendant at trial. Neville, 459 U.S. at 565. The majority
opinion in Dalton and the separate writings in this case will
create confusion in Wisconsin courts on the admissibility of
refusal evidence Dbecause Neville has not been overruled and
remains authoritative on whether refusal 1s or is not a
constitutional right.
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forfeit the driver's opportunity to withdraw consent by failing

to timely engage 1it. State v. Ndina, 2009 wI 21, 929, 315

Wis. 2d 653, 761 N.W.2d ©o6l2. Furthermore, a defendant may
forfeit an opportunity he or she otherwise would have by his or

her conduct. State v. Anthony, 2015 WI 20, 959, 361 Wis. 2d

116, 860 N.wW.2d 10.

{55 Here, Mitchell drank sufficient alcohol to render
himself unconscious. He had a BAC of 0.222. It is no wonder
that he passed out.'* Through this conduct, he forfeited all
opportunity to withdraw the consent to search that he had given.

c. Wisconsin Stat. § 343.305(3) (b)

56 Mitchell was unconscious when his blood was drawn.
Wisconsin Stat. § 343.305(3) (b) addresses Dblood draws from
unconscious persons who have not availed themselves of the
statutory opportunity that i1s provided by & 343.305(4) or
otherwise taken steps to withdraw consent. Some who are
unconscious have imbibed sufficient alcohol or drugs to render
themselves unconscious; others may be unconscious due to an
injury sustained in an accident. Section 343.305(3) (b) provides

in relevant part:

A person who 1s unconscious or otherwise not capable
of withdrawing consent 1is ©presumed not to Thave
withdrawn consent under this subsection, and if a law
enforcement officer has probable cause to believe that

4 See National Institute on Alcohol Abuse and Alcoholism,

Alcohol Overdose: The Dangers of Drinking Too Much,
https://pubs.niaaa.nih.gov/publications/AlcoholOverdoseFactsheet

/Overdosefact.htm (Oct. 2015).
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the person has violated s. 346.63(1) [driving while

intoxicated], (2m) [underage drinking] or
(5) [commercial driver] . . . [or caused i1injury] one
or more samples specified in par. (a) or (am) may be

administered to the person.

957 The Fourth Amendment question 1is whether drawing
Mitchell's blood while he was unconscious was unreasonable and
therefore in violation of Fourth Amendment's prohibitions
against unreasonable searches. Mitchell claims the blood draw
was unreasonable because he was unconscious when the Informing
the Accused form was read to him. The State claims that the
blood draw was reasonable because Jaeger had arrested Mitchell
for driving while intoxicated.®’

58 Mitchell's self-induced physical condition does not
render Wis. Stat. § 343.305(3) (b)'s presumption unreasonable

under the totality of circumstances applicable to our Fourth

15 The State's contention could be read to assert that the

blood draw was a search incident to arrest within the
traditional exception to the Fourth Amendment's warrant
requirement.

Mitchell's blood draw parallels the search incident to
arrest doctrine, as probable cause to arrest Mitchell for
driving while intoxicated 1is fully supported by the record.
That a search incident to arrest is an exception to the warrant
requirement is an important principle to keep in mind. This is
so because all unconscious drivers are not subjected to a blood
draw under Wisconsin implied consent laws. Only those drivers
for whom "a law enforcement officer has probable cause to
believe that the person has violated [laws regulating use of

intoxicants]" can be searched. Wis. Stat. § 343.305(3) (b).
This limitation also 1s <consistent with the reasonableness
requirement of the Fourth Amendment. For an unconscious driver,

a blood draw is the only means by which to obtain evidence of
the crime for which he or she has been charged.
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Amendment discussion. First, Dby exercising the privilege of
driving on Wisconsin highways, Mitchell's conduct demonstrated
consent to provide breath, blood or urine samples to be tested
in accord with §§ 343.305(2) & (3)(a) 1f law enforcement had
probable cause to believe that he had operated his vehicle while
intoxicated. Second, Jaeger had probable cause to arrest
Mitchell for driving while intoxicated. His speech was slurred;
he smelled of alcohol; he had difficulty maintaining his
balance; his preliminary breath test showed a BAC of 0.24, which
indicates significant intoxication. Third, Mitchell chose to
drink sufficient alcohol to produce unconsciousness. Fourth, by
his conduct, Mitchell forfeited the statutory opportunity to
assert that he had "withdrawn consent" he previously gave.
Ndina, 315 Wis. 2d 653, 929; Anthony, 361 Wis. 2d 116, 959.

959 Therefore, under the totality of circumstances as
applied to Mitchell, Wis. Stat. § 343.305(3) (b)'s presumption 1is
reasonable. Accordingly, drawing Mitchell's blood was
reasonable, and no Fourth Amendment violation occurred.

960 Because we conclude that consent given by drivers
whose conduct falls within the parameters of Wis. Stat.
§ 343.305 is constitutionally sufficient consent to withstand
Fourth Amendment scrutiny, and although consent must Dbe

voluntary, it need not be knowing, we overrule State v. Padley,

2014 WI App 65, 354 Wis. 2d 545, 849 N.W.2d 867. We do so for
two reasons. First, we clarify that Padley has no precedential
effect Dbecause 1its holding 1is in direct conflict with an

earlier, published court of appeals decision, State v. Wintlend,
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2002 WI App 314, 258 Wis. 2d 875, 655 N.W.2d 745. Cook v. Cook,

208 Wis. 2d 166, 171, 560 N.wW.2d 246 (1997) (concluding that the
court of appeals cannot overrule or modify one of its published
opinions) . Second, Padley is simply wrong as a matter of law.
There, the court of appeals said that "implied consent" 1is
different than "actual consent," and that actual consent 1is
given only when a driver affirms his or her previously-given
implied consent after being read the Informing the Accused form.

See Padley, 354 Wis. 2d 545, 938. The court also incorporated

the concept of "knowingly" into consent law. Id., 9d62. Under
the reasoning 1in Padley, driving on Wisconsin highways and
drinking, using drugs or being involved in an accident causing
death or serious bodily injury while violating a state or local
traffic law does not provide constitutionally sufficient consent
through conduct. We conclude otherwise.

61 The guestion that remains 1n regard to Mitchell 1is
whether Wis. Stat. § 343.304(3) (b)'s presumption that consent
has not been withdrawn 1is reasonable for a driver who has
suffered an 1injury rendering him or her unconscious, but for
whom there is probable cause to believe that he or she operated
a vehicle in wviolation of laws regulating the use of
intoxicants.

962 We begin by noting that all drivers, by their conduct,
consent to provide samples of their breath, blood or urine when

requested by law enforcement personnel who have probable cause

to arrest for driving while intoxicated. Wis. Stat.
§§ 343.305(2) & (3) (a). We also recognize that consent to
28
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search once given may be withdrawn. See Sanders, 424 F.3d at
774. Although no magic words are required to withdraw consent,
the intent to withdraw must be unequivocal. Id. Withdrawal of

consent given under implied-consent laws also may be withdrawn.
Wisconsin Stat. § 343.305(4) reminds drivers of the opportunity

to "withdraw" consent previously given. See also State w.

Arrotta, 339 P.3d 1177, 1178 (Idaho 2014) (concluding that under
Idaho implied-consent laws, a suspected drunken driver can
withdraw his or her consent to test for the presence of
alcohol). However, for many unconscious drivers, it may be that
they have taken no steps to demonstrate unequivocal intent to
withdraw consent previously given.

63 Furthermore, the opportunity to refuse a blood test
when there 1s probable cause to Dbelieve the driver is
intoxicated is not of constitutional significance, as 1is shown
by Supreme Court Jjurisprudence concluding that withdrawal of
consent may be used as evidence of guilt at trial. State v.
Crandall, 133 Wis. 2d 251, 255, 394 N.W.2d 905 (1986) (citing
Neville, 459 U.S. at 565 (concluding that it is not
"fundamentally unfair for South Dakota to use the refusal to
take the test as evidence of guilt, even though respondent was
not specifically warned that his refusal could be used against
him at trial")).

64 In addition, Wis. Stat. § 343.305(3) (b)'s presumption
affects only unconscious drivers for whom law enforcement has
probable cause to believe that the driver has violated statutory
proscriptions on use of intoxicants. Therefore, those drivers
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who are unconscious but for whom law enforcement does not have
probable cause to believe they drove while intoxicated will not
be subject to the presumption of § 343.305(3) (b).

965 For drivers for whom the presumption applies, Wis.
Stat. § 343.305(3) (b) 1is consistent with United States Supreme
Court precedent that a warrantless search at arrest does not
violate the Fourth Amendment when there is consent given prior

to the search. United States v. Robinson, 414 U.S. 218, 224

(1973); Schneckloth, 412 U.S. at 222. Therefore, we conclude

that wunder the totality of circumstances the presumption of
§ 343.305(3) (b) 1s reasonable. Accordingly, it does not violate
Fourth Amendment rights of one for whom law enforcement has
probable cause to believe he or she operated a vehicle after
consuming alcohol or drugs to the point of intoxication.
ITTI. CONCLUSION

66 We conclude that Mitchell wvoluntarily consented to a
blood draw by his conduct of driving on Wisconsin's roads and
drinking to a point evidencing probable cause of intoxication.
Further, through drinking to the point of unconsciousness,
Mitchell forfeited all opportunity, including the statutory
opportunity under Wis. Stat. § 343.305(4), to withdraw his
consent previously given; and therefore, § 343.305(3) (b)
applied, which under the totality of circumstances reasonably
permitted drawing Mitchell's blood. Accordingly, we affirm
Mitchell's convictions.

By the Court.—The Jjudgment of the circuit court is
affirmed.
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67 DANIEL KELLY, J. (concurring) . I do not believe the
state can waive the people's constitutional protections against
the state. I nonetheless concur because performing a blood draw
on an unconscious individual who has been arrested for operating
a motor vehicle while intoxicated in violation of Wis. Stat.
§ 346.63 ("OWI") 1is reasonable within the meaning of the Fourth
Amendment to the United States Constitution.’

968 This is not the first time we have considered whether
a law enforcement officer may perform a blood draw on an
individual ©pursuant to "consent" granted by Wis. Stat.
§ 343.305. Last term we considered whether such "implied
consent" can satisfy the requirements of the Fourth Amendment to

the United States Constitution. See State v. Brar, 2017 WI 73,

915, 28-29, 376 Wis. 2d 685, 898 N.W.2d 99 (lead opinion). No
opinion attracted a majority of the court. I concurred because
Mr. Brar was conscious and had provided express consent to a
blood draw, a point on which a majority of the court agreed.
However, because the court nonetheless addressed the
constitutionality of the implied consent statute, I also
explained why I Dbelieve that "implied consent" 1is actually
consent granted by the 1legislature, not the suspect, and why
legislative consent cannot satisfy the mandates of our State and
Federal Constitutions. See id., 1744, 59 (Kelly, J.,

concurring); see also id., 915 & n.6 (lead opinion) (discussing

! I join paragraphs 1-2 and 4-28 of the lead opinion.
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federal and state constitutional provisions). I incorporate
that analysis here in toto.

969 The court today is even more ambitious than it was in
Brar. Legislatively-granted consent to perform a blood draw is
justified, the court says, for the same reasons certain searches
of pervasively-regulated Dbusinesses do not require warrants.

Lead op., 9925-28 (citing Marshall v. Barlow's, 1Inc., 436

U.S. 307 (1978); Colonnade Catering Corp. v. United States, 397

U.s. 72 (1970)). But the court misunderstands the significance
of that line of cases. The searches considered there were not
reasonable Dbecause a legislature said they were; they were
reasonable because they did not intrude on the affected person's

reasonable expectation of privacy. In Colonnade Catering, for

example, the United States Supreme Court surveyed the regulatory
history of the liquor industry, reaching as far back as England

of the eighteenth century. Colonnade Catering, 397 U.S. at 75.

The whole point of rehearsing that history was to demonstrate
that a liquor retailer had no reasonable expectation his
premises would be free from regular governmental inspection.
See id. Therefore, the congressionally-developed inspection

regime at issue in Colonnade Catering was constitutional because

it operated in an area in which the retailer had no reasonable
expectation of privacy. The United States Supreme Court has
treated the firearm industry in a similar fashion. In United

States v. Biswell, 406 U.S. 311 (1972), the Court said "[i]t is

also apparent that if the law is to be properly enforced and

inspection made effective, inspections without warrant must be
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deemed reasonable official conduct under the Fourth Amendment."
Id. at 316. Although the Court chose a stilted means of
explaining itself, it 1is apparent the Court had concluded that
the inspection regime in that case did not reach into an area in
which the pawn dealer had a reasonable expectation of privacy.
See id. The "pervasive-regulation" doctrine, therefore, allows
warrantless inspection regimes only when the nature of the
business at issue 1s such that the proprietor does not have an
expectation of privacy.

970 The court should not wventure into the '"pervasive-
regulation" arm of Fourth Amendment Jjurisprudence without a
great deal of fear and trepidation. The rationale justifying
this doctrine is too easy to abuse. If increased regulation
decreases the areas in which individuals have a reasonable
expectation of privacy, then the Fourth Amendment's protections
are effectively contingent on the reach of the regulatory state.
Through combined legislative and executive activity, oceans of
regulations can wear away zones of privacy, allowing warrantless
inspection regimes to follow in their wake.

71 Today's decision is a good example of the doctrine's
erosive power. Driving, the court observes, is subject to many
regulations, what with all the rules about staying on the right
side of the road, speed 1limits, interactions with emergency
vehicles, et cetera. The court could have mined that vein even

more deeply than it did—under any definition, driving truly is

pervasively-regulated. The temptation to reach for the doctrine
under these circumstances 1is nearly irresistible. And why
3
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wouldn't it be? It fairly demands to be heard here. But this
is a powerful and unruly force, and when the United States
Supreme Court set it in motion, it impressed on the doctrine no
internal logic capable of limiting its reach.

972 The court thinks to wield this doctrine here with

limited effect—after all, we are simply justifying a
warrantless Dblood draw. But the court misapprehends how the
doctrine functions and, therefore, its consequences. If we are

of a mind that this doctrine Jjustifies the implied consent law,
we may do so only 1if we first «conclude that regulatory
pervasiveness has removed the subject of its operation from the

reasonable expectation of privacy. See Colonnade Catering, 397

U.S. at 75; Biswell, 406 U.S. at 31l6. That is to say, because
driving is pervasively regulated, those who travel on
Wisconsin's highways have no reasonable expectation of privacy
as they engage in that activity. And if that is true, it would
sweep away a large body of Fourth Amendment jurisprudence as it
relates to traffic stops, searches of automobiles, searches of
drivers and passengers, et cetera. Wielding this doctrine as
the court does today, 1f we are serious about its application,
calves off a substantial piece of the Fourth Amendment.

073 For these reasons, and the reasons I discussed in my
Brar concurrence, I conclude that the consent implied by Wis.
Stat. § 343.305 cannot Jjustify the blood draw performed on Mr.

Mitchell.
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974 But this case 1s not Brar, and different reasons
justify the blood draw here. The most important distinction
between the two cases 1is this: Mr. Mitchell was not conscious
when the law enforcement officer determined that a blood draw
was necessary. No Supreme Court decision has vyet opined
directly on whether a warrant is necessary to perform a blood
draw under these circumstances; I believe the interplay among

Schmerber wv. California, 384 U.S. 757 (1966), Missouri wv.

McNeely, 569 U.S. 141 (2013), and Birchfield wv. North Dakota,

136 S. Ct. 2160 (2016), leave that question open. Their
combined rationale, however, indicates that no warrant 1is
necessary to perform a blood draw when an individual has been
arrested for OWI, the suspect is unconscious, and there is a
risk of losing <critical evidence through the human body's
natural metabolization of alcohol.

075 For more than half a century now the United States
Supreme Court has recognized that warrantless blood draws can be
constitutional. In Schmerber, the Supreme Court recognized that
exigent circumstances can Jjustify a warrantless blood draw from

an individual arrested on OWI charges. See Schmerber, 384 U.S.

at 770-71. It said the human body's natural metabolization of
alcohol could, under the right circumstances, cause an officer
to "reasonably have believed that he was confronted with an

emergency, 1in which the delay necessary to obtain a warrant,

under the circumstances, threatened 'the destruction of
evidence.'" Id. at 770 (citation omitted).
5
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976 More recently, the State of Missouri pressed the
Supreme Court to adopt a rule that the natural metabolization of
alcohol in the bloodstream presents a per se exigency. McNeely,
569 U.S. at 151-52. The Court refused, but confirmed the
continuing vitality of the rule that the proper circumstances
will still Jjustify a warrantless blood draw. "We do not doubt,"
the Court said, "that some circumstances will make obtaining a
warrant impractical such that the dissipation of alcohol from
the bloodstream will support an exigency Jjustifying a properly
conducted warrantless blood test." Id. at 153. Therefore,
"[wlhether a warrantless blood test of a drunk-driving suspect
is reasonable must be determined case by case based on the
totality of the circumstances." Id. at 156.

Q77 The constitutionality of a warrantless Dblood draw
returned to the Supreme Court in the context of the "search

incident to arrest" doctrine in Birchfield. 136 S. Ct. at 2179,

2185. There, the Court said this doctrine Jjustifies a
warrantless Dbreath test when the individual has been arrested
for OWI; however, it does not justify a warrantless blood draw
(at least when the suspect is conscious). See 1id. at 2185. 1In
reaching this conclusion, the Court placed heavy emphasis on the
differing levels of intrusiveness between the two tests. Id. at
2178. Thus, for example, it said that "[b]ecause breath tests
are significantly 1less intrusive than blood tests and in most
cases amply serve law enforcement interests, we conclude that a

breath test, but not a blood test, may be administered as a
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search incident to a lawful arrest for drunk driving." Id. at
2185.

78 Availability of the breath test, however, was the

driving motivation for its ruling. In the absence of such an
option, the reasonableness of a warrantless blood test
increases:

We reach a different conclusion with respect to
blood tests. Blood tests are significantly more
intrusive, and their reasonableness must be judged in
light of the availability of the less invasive
alternative of a Dbreath test. Respondents have
offered no satisfactory Justification for demanding
the more intrusive alternative without a warrant.

Id. at 2184.

979 Combining the reasoning of Schmerber, McNeely, and

Birchfield provides the necessary guidance for Mr. Mitchell's
case. Schmerber established the ground-rule principle that a

warrantless blood draw can be constitutional. See Schmerber,

384 U.S. at 770-71. McNeely refined the Schmerber holding when
it explained that, under  the right circumstances, "the
dissipation of alcohol from the bloodstream will support an
exigency Jjustifying a properly conducted warrantless Dblood

test." See McNeely, 569 U.S. at 153. Birchfield added two

important pieces to the analysis. First, 1t established that an
individual arrested for OWI may be searched incident to his
arrest for evidence of intoxication without a warrant. See
Birchfield, 136 S. Ct. at 2184. And second, it determined that
the method by which law enforcement conducts the search (by
breath test as opposed to Dblood test) depends on the

availability of the less-intrusive option. See id. at 2185.

7
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980 Here is how the Supreme Court's instructions apply in
this case. Mr. Mitchell, of course, was arrested for OWI, so
Schmerber and McNeely recognize that critical evidence of his
intoxication was continually metabolizing away. They also
explain that although metabolization alone would not support a
warrantless blood draw, when combined with other elements it

may. Birchfield says his privacy interest in the evidence of

intoxication within his body is no longer a factor because the
"search incident to arrest" doctrine 1s a recognized exception
to the warrant requirement. So the only question remaining is
whether the search should be conducted via a breath test or a

blood test. Birchfield tells wus that we must consider the

availability of the less intrusive test in making this decision.
Mr. Mitchell, however, was unconscious, so the breath test was
not an option. A warrantless blood test was reasonable,
therefore, because he had been arrested for OWI, evidence of the
offense was continually dissipating, there was no telling how
long he would Dbe unconscious, his privacy interest in the
evidence of intoxication within his body had been eviscerated by
the arrest, and no less intrusive means were available to obtain
the evanescent evidence.

81 I recognize that Birchfield holds a cautionary note

about blood tests performed on unconscious suspects, but it
appears to be in the form of an explanation for why the Court

devoted just two sentences to the subject:

It 1is true that a blood test, unlike a breath
test, may be administered to a person who is
unconscious (perhaps as a result of a crash) or who is
unable to do what is needed to take a breath test due

8
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to profound intoxication or injuries. But we have no
reason to believe that such situations are common in
drunk-driving arrests, and when they arise, the police
may apply for a warrant if need be.

Birchfield, 136 S. Ct. at 2184-85. Nothing 1in the opinion
indicates the Supreme Court considered how 1its analytical
structure would apply in the context of an unconscious suspect
arrested for OWI, and it would be too much 1like reading tea
leaves to give any substantive weight to a statement that simply
gives the Court's reasons for not addressing the question we are

deciding.?

> The dissent believes Birchfield has already answered this

question, and therefore concludes my "analytical exercise
ultimately fails because it cannot be reconciled with
Birchfield's central holding: 'a breath test, but not a blood
test, may be administered as a search incident to a lawful
arrest for drunk driving.'" Dissent, 9101 n.6 (quoting
Birchfield wv. ©North Dakota, 136 S. Ct. 2160, 2185 (2016))
(emphasis omitted). The Supreme Court stated that central
holding, however, in the context of a suspect who, unlike Mr.
Mitchell, was conscious. This is a distinction that Birchfield

itself advanced, so it's entirely Jjustifiable to explore 1its
significance, as I have done in this opinion.

But there 1is an even more important reason the dissent
should be chary of finding such a categorical prohibition in
that precedent: Birchfield is not comfortable in its own skin.
Its central logic i1s actually self-contradictory, which explains
why both the court and the dissent are able to call on it for
support. If the Supreme Court had endorsed implied-consent laws
as sufficient to authorize a breath or blood test (as our court
says), then it would have held that implied consent Jjustified
the breath test. But it didn't. It said the "search incident
to arrest" exception to the Fourth  Amendment's warrant
requirement Jjustified the Dbreath test. On the other hand, if
Birchfield forbids Dblood draws pursuant to an implied-consent
law, as the dissent claims, then such a law could not justify
the breath test either, inasmuch as the law either provides
constitutionally-sound consent for both, or for neither.

(continued)
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982 Apropos of nothing relevant to this case, the lead
opinion says a quartet of the court's members, including the
author of this concurrence and the Jjustice who Jjoins it, "label
refusal of chemical testing a constitutional right [in State v.
Dalton, 2018 WI 85, 961, 383 Wis. 2d 147, 914 N.wW.2d 120]." See
lead op., 953 n.13. If the lead opinion means to say that we
understand the people of Wisconsin have a constitutionally-
protected right to be free from warrantless, unreasonable
searches, then it 1is spot-on. And if the lead opinion further
means to say that we recognize that the people of Wisconsin may
operationalize that constitutionally-protected right by refusing
warrantless, unreasonable searches, then it again hits the
bulls-eye. But none of that happened in Dalton. It happened
when the people of this nation ratified the Bill of Rights. We
have done nothing new here; we only recognize what 1is already
the law.

83 Ultimately, the 1lead opinion 1is of two minds on
whether a suspect may refuse a blood test, and it expressed both

of them. On the one hand, it says that, "in a state with civil

So I disagree with the dissent that I cannot reconcile my
analytical exercise to Birchfield's central holding. When the
Supreme Court speaks with two contradictory voices 1in one
opinion, the best we can do is follow its logic until it starts
contending with itself. Here, that means Birchfield stands for
the proposition that, with respect to conscious drunk-driving
suspects, the "search incident to arrest" doctrine covers breath
tests, but not Dblood draws. Because Mr. Mitchell was not
conscious, Birchfield does not control the disposition of this
case.

10
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penalties for refusal to submit to a blood draw, 'a person

suspected of drunk driving has no constitutional right to refuse

to take a blood-alcohol test.'" Lead op., 938 (quoting South
Dakota v. Neville, 459 U.S. 553, 560 n.10 (1983)). But almost
immediately afterwards it also said: "Of course, consent

voluntarily-given before a blood draw may be withdrawn with or
without a statutory reminder." Lead op., 940 (citing United

States v. Sanders, 424 F.3d 768, 774 (8th Cir. 2005)). So which

is it? May a suspect refuse a blood test or not?

84 Perhaps, however, the lead opinion means to say that
when a blood test 1s conducted pursuant to consent—real
consent, the kind that people provide, not legislatures—the
consent can be withdrawn, but when conducted pursuant to
legislatively-provided consent, it cannot. That seems to be the

import of the observation that the "right to refuse the blood-

alcohol test . . . is simply a matter of grace Dbestowed by
the . . . legislature." See lead op., 939 (quoting Neville, 459
U.S. at 565). But if that is so, what possible jurisprudential

theory allows a statute to make permanent what the constitution

makes revocable?’

3 The right to refuse a search, and to revoke consent once

given, has been a part of Fourth Amendment Jjurisprudence for a
very long time. See Schneckloth v. Bustamonte, 412 U.S. 218,
227 (1973) (stating that consent may be refused); United States
v. Carter, 985 F.2d 1095, 1097 (D.C. Cir. 1993) (stating that
consent may be withdrawn); United States v. Black, 675 F.2d 129,
138 (7th Cir. 1982) (same); Mason v. Pulliam, 557 F.2d 426, 428
(5th Cir. 1977) (stating that nothing in Schneckloth prevents
consent from being withdrawn) .

11
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985 For these reasons, I respectfully concur in our
court's mandate.
86 I am authorized to state that Justice REBECCA GRASSL

BRADLEY joins this concurrence.

12
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87 ANN WALSH BRADLEY, J. (dissenting). A blood draw is
a particularly intrusive search. It invades the interior of the
human body and implicates interests in human dignity and

privacy. Schmerber v. California, 384 U.S. 757, 769-70 (1966).

To allow a blood draw without a warrant runs counter to these
significant interests, not to mention United States Supreme
Court precedent.

988 The police took Gerald Mitchell's blood without a
warrant while he was unconscious. According to the 1lead
opinion', this is perfectly fine because Mitchell by implication
"voluntarily consented" to a blood draw and, while he was

unconscious, did not revoke such consent.

! I use the term "lead" opinion for two reasons. First, I

am concerned that without this cue, the reader may mistakenly
believe that the lead opinion has any precedential value.
Although five Jjustices join in the mandate of the opinion to
affirm the court of appeals (Roggensack, C.J., Jjoined by
Ziegler, J., Gableman, J., Rebecca Grassl Bradley, J., and
Kelly, J.,), 1t represents the reasoning of only three justices
(Roggensack, C.J., Jjoined by Ziegler, J., and Gableman, J.).
Justices Rebecca Grassl Bradley and Kelly joined in the mandate,
but they would rely on contrary reasoning. Other paragraphs of
the lead opinion that Justice Kelly indicates that he Jjoins
provide only uncontested factual and legal background that do
not include the lead opinion's reasoning. See Justice Kelly's
concurrence, 967 n.l.

Although set forth in two separate opinions, four Jjustices
disagree with the reasoning of the lead opinion. Importantly,
contrary to the lead opinion, four Jjustices determine that the
implied consent laws cannot Jjustify the warrantless Dblood draw
performed in this case (Abrahamson, J., Ann Walsh Bradley, J.,
Rebecca Grassl Bradley, J., and Kelly, J.).

The lead opinion fails to alert readers as to the non-
precedential status of its essential reasoning. Lest the rule
of law be unclear to courts and litigants: BY THEMSELVES, THE
IMPLTED CONSENT LAWS CANNOT JUSTIFY A WARRANTLESS BLOOD DRAW.
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989 Contrary to the lead opinion, I determine that
"implied consent"™ 1is not the same as "actual consent" for
purposes of a Fourth Amendment search. By relying on the
implied consent laws, the lead opinion attempts to create a
statutory per se exception to the constitutionally mandated
warrant requirement. Thus, 1t embraces a categorical exception
over the constitutionally required consideration of the totality
of the circumstances. Consent provided solely by way of an
implied consent statute is constitutionally untenable.?

990 Accordingly, I respectfully dissent.

I

91 Mitchell was arrested for operating while intoxicated.
En route to a nearby hospital, he lost consciousness. Despite
Mitchell's incapacitation, a police officer read him the
Informing the Accused form. Mitchell ©provided no response
because he was unconscious. The officer then directed hospital
staff to draw a sample of Mitchell's blood, and they did so.
Mitchell remained unconscious as his skin was pierced and his
blood taken.

992 Seeking to exclude the evidence obtained as a result
of the blood draw, Mitchell filed a motion to suppress. He

premised his motion on the contention that the warrantless

2 1 observe that the concurrence and this dissent are in

accord on this point. The concurrence "do[es] not believe that
the state can waive the people's constitutional protections
against the state." Concurrence, q67. Accordingly, it
concludes that "the consent implied by § 343.305 cannot justify
the blood draw performed on Mr. Mitchell." Id., 73.

2
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taking of his blood while he was unconscious violated his Fourth
Amendment rights.

993 The lead opinion rejects Mitchell's argument,
concluding that the consent exception to the Fourth Amendment's
warrant requirement applies. Lead op., 93. According to the
lead opinion, Mitchell "voluntarily consented to a blood draw by
his conduct of driving on Wisconsin's roads and drinking to a
point evidencing probable cause of intoxication."™ Id. Further,
in the lead opinion's view, Mitchell "forfeited all opportunity,
including the statutory opportunity under Wis. Stat.
§ 343.305(4), to withdraw his consent previously given "
Id.

IT
994 The Fourth Amendment to the United States Constitution

and Article I, Section 11 of the Wisconsin Constitution protect

against unreasonable searches and seizures. State wv. EFEason,

2001 wI 98, q16, 245 Wis. 2d 206, 629 N.W.2d 625. A warrantless
search 1s presumptively unreasonable unless an exception to the

warrant requirement applies. State v. Tullberg, 2014 WI 134,

930, 359 wWis. 2d 421, 857 N.W.2d 120.
95 One such exception to the warrant requirement is a

search conducted pursuant to consent. State v. Artic, 2010 WI

83, 929, 327 Wis. 2d 392, 786 N.W.2d 430. The lead opinion
correctly states that relevant words, gestures or conduct may

support a finding of consent. Lead op., 920 (citing Artic, 327
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Wis. 2d 392, 130) .° However, it errs Dby departing from
Mitchell's "words, gestures or conduct”" to determine that he
impliedly consented for the state to draw his blood.

996 The lead opinion's conclusion is based on Wisconsin's
implied consent laws, one subsection of which provides that any
person operating a motor vehicle in Wisconsin "is deemed to have
given consent to one or more tests of his or her breath, blood
or urine" when requested to do so by a law enforcement officer

in certain circumstances. Wis. Stat. § 343.305(2).

997 Another subsection specifically addresses the
situation where a driver 1s unconscious. Wisconsin Stat.
§ 343.305(3) (b) provides that "[a] person who is unconscious or

otherwise not capable of withdrawing consent is presumed not to
have withdrawn consent under this subsection."” It further
states that a law enforcement officer may administer a breath,
blood, or urine test if probable cause exists that the driver

has committed any of a list of offenses. 1Id.

3 The lead also cites State v. Phillips, 218 Wis. 2d 180,

197, 577 N.W.2d 794 (1998), for the proposition that consent to
search need not be given verbally. Lead op., {21. In Phillips,
when asked by law enforcement whether they could search the
defendant's bedroom, "the defendant did not respond verbally,
but he opened the door to and walked into his bedroom, retrieved
a small baggie of marijuana, handed the baggie to the agents,

and pointed out a number of drug paraphernalia items." 218
Wis. 2d at 197. The court concluded that "[tlhe defendant's
conduct provides a sufficient basis on which to find that the
defendant consented to the search of his bedroom." Id. The

affirmative assistance provided by the defendant in response to
a request to search in Phillips is a far cry from the complete
lack of response from the defendant here.
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998 In determining whether the warrantless taking of a
blood draw from an unconscious person pursuant to Wis. Stat.
§ 343.305(3) (b) violates the Fourth Amendment, I begin mnmy

analysis with Birchfield v. North Dakota, 579 U.S. , 136 S.

Ct. 2160 (2010). In Birchfield, the United States Supreme Court

determined that "a Dbreath test, but not a blood test, may be
administered as a search incident to a lawful arrest for drunk
driving." Id. at 2185.

999 Birchfield emphasized the invasive nature of a Dblood
test, which is significant for Fourth Amendment purposes. See
id. at 2184. In comparison to a breath test, a blood test is
"significantly more intrusive[.]" Id. As an intrusion "beyond
the body's surface," a blood test implicates paramount
"interests in human dignity and privacy[.]" Id. at 2183 (citing
Schmerber, 384 U.S. at 769-70). Indeed, a Dblood test can
provide a lot more information than Jjust a person's Dblood
alcohol content.®

100 The Birchfield court further addressed the precise

circumstances that have arisen in this case:

It is true that a blood test, unlike a breath test,
may be administered to a person who 1s unconscious
(perhaps as a result of a crash) or who is unable to

Y "[A] blood test, unlike a breath test, places in the hands
of law enforcement authorities a sample that can be preserved
and from which it 1s possible to extract information beyond a
simple BAC reading. Even if the law enforcement agency 1is
precluded from testing the blood for any purpose other than to
measure BAC, the potential remains and may result in anxiety for
the person tested." Birchfield v. North Dakota, 579 U.S.
136 S. Ct. 2160, 2178 (20106).
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do what 1s needed to take a breath test due to
profound intoxication or injuries. But we have no
reason to believe that such situations are common in
drunk-driving arrests, and when they arise, the police
may apply for a warrant if need be.

136 S. Ct. at 2184-85 (emphasis added).

9101 This language compels a single conclusion: law
enforcement needed a warrant here. First, the State concedes
that there were no exigent circumstances that would Jjustify a
departure from the warrant requirement.5 Second, the ultimate

holding in Birchfield was that a blood test cannot be

administered as a search incident to arrest for drunk driving.
Id. at 2185. The lead opinion's interpretation of the implied
consent statutes attempts to accomplish exactly what the
Birchfield court said violates the Fourth Amendment—a Dblood
test as a search incident to the arrest of an unconscious person

for drunk driving.6

> See State v. Tullberg, 2014 WI 134, 930, 359 Wis. 2d 421,

857 N.W.2d 120.

® The concurrence focuses on language in Birchfield stating

a blood test's "reasonableness must be Jjudged in 1light of the
availability of the less 1intrusive alternative of a breath
test." Birchfield, 136 S. Ct. at 2184; see concurrence, {977-
79. It creatively interprets this language to indicate that,
because a Dbreath test was unavailable due to Mitchell's
unconsciousness, a blood test was constitutionally reasonable.

Id., 980. The concurrence's analytical exercise wultimately
fails because it cannot be reconciled with Birchfield's central
holding: "a breath test, Dbut not a blood test, may be

administered as a search incident to a lawful arrest for drunk
driving." Birchfield, 136 S. Ct. at 2185 (emphasis added).

(continued)
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102 Unlike the 1lead opinion, I would follow, rather than

attempt to overrule, the court of appeals in State v. Padley,

2014 WI App 65, 354 Wis. 2d 545, 849 N.W.2d 867. The Padley
court emphasized that, when analyzing whether there was a
consensual search, the determining factor was whether the driver

gave actual consent to the blood draw:

[Tlhe implied consent law is explicitly designed to
allow the driver, and not the police officer, to make
the choice as to whether the driver will give or
decline to give actual consent to a blood draw when
put to the choice between consent or automatic
sanctions. Framed in the terms of "implied consent,"
choosing the "yes" option affirms the driver's implied
consent and constitutes actual consent for the blood
draw. Choosing the "no" option acts to withdraw the
driver's 1implied consent and establishes that the
driver does not give actual consent.

354 Wis. 2d 545, 9q939. As Justice Abrahamson has explained,
"[t]he Padley court concluded that a driver's actual consent
occurs after the driver has heard the Informing the Accused
Form, weighed his or her options (including the refusal
penalties), and decided whether to give or decline actual

consent." State v. Brar, 2017 WI 73, 9116, 376 Wis. 2d 685, 898

N.W.2d 499 (Abrahamson, J., dissenting).

Federal and state courts around the country have cited the
"but not a blood test" language a multitude of times. See,
e.g., Robertson v. Pichon, 849 F.3d 1173, 1184 n.7 (9th Cir.
2017; Espinoza v. Shiomoto, 215 Cal. Rptr. 3d 807, 829 (Ct. App.
2017); State v. Ryce, 396 P.3d 711, 717 (Kan. 2017); State wv.

Reynolds, 504 S.W.3d 283, 307 (Tenn. 2016). The concurrence 1is
unable to cite to any court that eschews the clear language of
Birchfield's central holding in favor of the unique

interpretation it now embraces.
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103 That implied consent and actual consent are separate
and distinct concepts is confirmed by an analysis of recent
United States Supreme Court precedent in addition to Birchfield.’

In Missouri v. McNeely, the Supreme Court determined that

"[w]lhether a warrantless blood test of a drunk-driving suspect
is reasonable must be determined case by case based on the
totality of the circumstances." 569 U.S. 141, 156 (2013). A
case by case determination is the antithesis of a categorical
exception. Although McNeely was an exigent circumstances case,
the court's emphasis on the totality of the circumstances
suggests broad application of the case by case determinations it
requires. Brar, 376 Wis. 2d 685, 122 (Abrahamson, J.,
dissenting) .

104 Indeed, the Supreme Court implied such a Dbroad

application of McNeely in Aviles v. Texas, 571 U.S. 1119 (2014).

In Aviles, the Court wvacated a Texas Jjudgment upholding a
warrantless blood draw based not on actual consent Dbut on
implied consent derived through the Texas implied consent law.
571 U.S. 1119 (2014). The Court further remanded the Aviles
case to the Texas court of appeals for further consideration in

light of McNeely. Id.

105 "Aviles suggests that McNeely should be read broadly
to apply to all warrantless blood draws and that the Texas

implied consent statute was not a per se exception to the Fourth

" For further in-depth analysis of this assertion, see State

v. Brar, 2017 WI 73, 9q99119-126, 376 Wis. 2d 685, 898 N.W.2d 499
(Abrahamson, J., dissenting).
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Amendment Jjustifying warrantless Dblood draws." Brar, 376
Wis. 2d 685, 9123 (Abrahamson, J., dissenting). On remand the
Texas court of appeals concluded that the Texas implied consent
statute "flies in the face of McNeely's repeated mandate that
courts must consider the totality of the circumstances of each

case." Aviles v. State, 443 S.W.3d 291, 294 (Tex. Ct. App.

2014) .

106 The upshot of these United States Supreme Court cases
is that reliance on an implied consent statute to provide actual
consent to a Fourth Amendment search violates McNeely's
requirement that each blood draw in a drunk driving case be
analyzed on a case by case basis. The implied consent statute
attempts to create a per se exception to the warrant
requirement. Of course, categorical consent 1is by definition
not individualized.

107 The lead opinion employs the simple act of driving an
automobile as justification for a search. The untenability of
the 1lead opinion's position 1is aptly illustrated by Justice
Kelly's concurrence in Brar, 376 Wis. 2d 685, 9q959-66 (Kelly,
J., concurring). As Justice Kelly explains, a court's normal
constitutional inquiry into whether consent is given involves an
examination of the totality of the circumstances and a
determination that the consent was voluntary and not mere
acquiescence to authority. Id., 9959-62. On the other hand,
"[flor 'consent' implied by law, we ask whether the driver drove

his car." 1Id., 9J64.
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108 Further, the lead opinion errs by relying not on a
constitutionally well-recognized exception to the warrant
requirement, but instead on a Wisconsin statute, to curtail
constitutional protections. By seeking to create a statutory,
per se consent exception to the warrant requirement, the Ilead
opinion further steps into a minefield. See lead op., 99153-55
(asserting that Mitchell "forfeited the statutory opportunity to
withdraw the consent to search that he had given.").

109 A blood draw is ©plainly a "search" for Fourth

Amendment  purposes. Birchfield, 136 S. Ct. at 2185.

Accordingly, one has a constitutional right, not merely a
statutory right, to refuse such a search absent a warrant or an

applicable exception.? See State v. Dalton, 2018 WI 85, 961, 383

Wis. 2d 147, 914 N.W.2d 120. Under the lead opinion's analysis,
however, the opportunity to refuse an unconstitutional search is
merely a matter of legislative grace. If the ability to
withdraw consent 1is merely statutory, could the legislature
remove the ability to withdraw consent entirely? For the Fourth
Amendment to have any meaning, such a result cannot stand.

110 I therefore conclude that implied consent is

insufficient for purposes of a Fourth Amendment search. As the

® The lead opinion's reliance on South Dakota v. Neville,

459 U.S. 553, 560 n.10 (1983), is misplaced. See lead op.,
I938-39. Neville was decided pre-McNeely and pre-Birchfield.
Both McNeely and Birchfield have had a significant effect on
drunk driving law, and highlight the constitutional nature of a
blood draw. Both cases analyze breath and blood tests as Fourth
Amendment searches and appear to supersede the statement from
the Fifth Amendment ©Neville case on which the lead opinion
relies.

10
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court of appeals explained in Padley, the implied consent law
does not authorize searches. Rather, it authorizes law
enforcement to require a driver to make a choice: provide
actual consent and potentially give the state evidence that the
driver committed a crime, or withdraw implied consent and
thereby suffer the civil consequences of withdrawing consent.
Padley, 354 Wis. 2d 545, q39.

111 A person who 1is unconscious cannot make this choice.
Because he was unconscious, Mitchell did not react to the
Informing the Accused Form when law enforcement presented him
with his options. He exhibited no "words, gestures, or conduct"
that would indicate his actual consent to a blood draw. See
Artic, 327 Wis. 2d 392, 930.

112 Because consent provided solely by way of an implied
consent statute is not constitutionally sufficient, I determine
that the results of Mitchell's blood draw must be suppressed.
Accordingly, I respectfully dissent.

9113 I am authorized to state that Justice SHIRLEY S.

ABRAHAMSON joins this dissent.

11
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Pursuant to WIs. STAT. RULE 809.61, this appeal is certified to the

Wisconsin Supreme Court for its review and determination.
ISSUE

This cases raises a single question: whether the warrantless blood
draw of an unconscious motorist pursuant to Wisconsin’s implied consent law,
where no exigent circumstances exist or have been argued, violates the Fourth

Amendment.
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BACKGROUND

Gerald P. Mitchell was charged with operating a motor vehicle while
intoxicated (OWI1), and operating with a prohibited alcohol concentration (PAC).!
He moved to suppress the results of a blood test taken while he was unconscious.

The parties do not contest the basic facts on appeal.

Officer Alexander Jaeger was the sole witness at the suppression
hearing. He testified that around 3:17 p.m. on May 30, 2013, he received a
dispatch call to check on the welfare of a male subject in Sheboygan County.
When he arrived, he spoke with the complainant, Alvin Swenson, who informed
Jaeger that he knew Mitchell and “received a telephone call from ... Mitchell’s
mother concerned about his safety.” Swenson told Jaeger that he went to his
window shortly after the call and observed Mitchell in a discombobulated state.
Mitchell was “very disoriented,” and he “appeared [to be] intoxicated or under the
influence, was stumbling, had thrown a bag of garbage into the backyard and had
great difficulty maintaining balance, nearly falling several times before getting

into a gray minivan and driving away.”

Jaeger was able to locate Mitchell walking down St. Clair Avenue
about one-half hour after speaking with Swenson. A gray van was also found
nearby on Michigan Avenue. Mitchell’s state was consistent with what Swenson
described. Mitchell was not wearing a shirt, and was wet and covered in sand

“similar to if you had gone swimming in the lake.” Jaeger explained that Mitchell

! Mitchell had six previous OWI convictions, which subjected him to enhanced
penalties. See WIS. STAT. 8 346.65(2)(am)6. (2015-16). All references to the Wisconsin Statutes
are to the 2015-16 version unless otherwise noted.
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“was slurring his words” and “had great difficulty in maintaining balance,” nearly
falling over “several times,” necessitating Jaeger and another officer to help him

“to ensure he wouldn’t fall.”

Initially, Mitchell stated that he had been drinking “in his
apartment.” However, he later altered his story and informed Jaeger “that he was
drinking down at the beach” and parked his vehicle “because he felt he was too
drunk to drive.” Jaeger further explained that Mitchell’s current condition made
administration of the standard field sobriety tests unsafe, so he declined to
administer them. Jaeger did administer a preliminary breath test, which indicated
an alcohol concentration of .24. Based on his observations, Jaeger arrested

Mitchell for OWI at approximately 4:26 p.m.

On the way to the police station, Mitchell’s condition began to
decline, and he became more lethargic. Upon arriving at the station, Mitchell had
to be helped out of the squad car. Jaeger concluded that a breath test would not be
appropriate, and he took Mitchell from the station to the hospital for a blood test.
The drive took approximately eight minutes. During the drive, Mitchell “appeared
to be completely incapacitated, would not wake up with any type of stimulation,
and had to be escorted into the hospital by wheelchair.” Jaeger then read the
“Informing the Accused form verbatim” to the inert Mitchell. Mitchell did not
respond. Because of Mitchell’s “unusual” level of incapacitation, obtaining
affirmative verbal “consent” at that time was not possible. Jaeger admitted on

cross-examination that he could have applied for a warrant; he did not.
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Accordingly, at 5:59 p.m. a blood sample was taken, which revealed a blood

alcohol concentration of .222g/100mL.?

Mitchell argued that the blood test should be suppressed because it
was taken without a warrant or his consent. The State responded that Mitchell had
consented to the blood draw via the “implied consent” provided for in WIS. STAT.
8 343.305. The State explained that under § 343.305(3)(b), unconscious persons
are presumed not to have withdrawn their consent, and therefore—because
Mitchell was unconscious—the warrantless blood draw was pursuant to this

(implied) consent.

The State expressly disclaimed that it was relying on exigent
circumstances to justify the draw, explaining that “[t]here is nothing to suggest
that this is a blood draw on [an] exigent circumstances situation when there has
been a concern for exigency.” The circuit court denied Mitchell’s motion,
reasoning that Wis. STAT. 8 343.305(3)(b) “makes clear that an unconscious
operator ... cannot withdraw their consent to a blood sample.” The only
remaining question, the court reasoned, was whether probable cause supported the

blood draw, which it clearly did.

After a jury trial, Mitchell was convicted on both the OWI count and
the PAC count. He was sentenced to three years of initial confinement and three
years of extended supervision on each count to be served concurrently. Mitchell

appeals from his convictions.

2 Although the specific results were not mentioned during the suppression hearing,
Mitchell entered into a stipulation at trial that the results were .222g/100mL.
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DISCUSSION

This case squarely asks whether the “implied consent” outlined in
Wis. STAT. 8§ 343.305(3)(b) constitutes consent to a search under the Fourth
Amendment. Although no case has explicitly decided the precise issue of whether
a warrantless blood draw on an unconscious motorist may be justified solely by
“implied consent,” our precedents do address whether statutory implied consent is
actual consent. These cases offer differing answers to that question, and
accordingly, we must certify. See Marks v. Houston Cas. Co., 2016 WI 53, {178-
79, 369 Wis. 2d 547, 881 N.W.2d 309 (holding that the court of appeals should

certify an issue where two of its cases conflict).

We certified this precise issue previously in State v. Howes,
No. 2014AP1870-CR, unpublished certification (WI App Jan. 28, 2016).
Although certification was granted, the lead opinion decided the case on the basis
that exigent circumstances justified the search. State v. Howes, 2017 WI 18, {3,
373 Wis. 2d 468, _ N.W.2d . Justice Gableman, joined by Justice Ziegler,
authored a concurrence explaining his view that implied consent constitutes actual
consent. 1d., 1152, 84 (Gableman, J., concurring). Justice Abrahamson authored a
dissent that explained her view that implied consent did not constitute actual
consent for Fourth Amendment purposes. Id., 1189, 136 (Abrahamson, J.,
dissenting). She was joined in this reasoning by Justice Ann Walsh Bradley and
Justice Kelly. 1d., 1154. With no controlling majority view, this question remains

unanswered.

This case presents the opportunity to clarify the law head-on. While
consent is not the only circumstance in which a warrantless search is permissible,

none of the other “few” and “well-delineated” exceptions were argued, briefed, or
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otherwise addressed. See State v. Faust, 2004 WI 99, {11, 274 Wis. 2d 183, 682
N.W.2d 371 (“Subject to a few well-delineated exceptions, warrantless searches
are deemed per se unreasonable under the Fourth Amendment.”). In particular,
this case is not susceptible to resolution on the ground of exigent circumstances.
No testimony was received that would support the conclusion that exigent
circumstances justified the warrantless blood draw. Jaeger expressed agnosticism
as to how long it would have taken to obtain a warrant, and he never once testified
(or even implied) that there was no time to get a warrant. The State, which bears
the burden to prove that exigent circumstances existed and justified the
warrantless intrusion, conceded that this exception is inapplicable below, and it
does the same before us. The sole question, then, is whether Mitchell consented to

the blood draw.
A. Legal Overview

The Fourth Amendment of the United States Constitution and article
I, section 11 of the Wisconsin Constitution prohibit unreasonable searches and
seizures. Under these provisions, “[w]arrantless searches are per se unreasonable,
subject to several clearly delineated exceptions.” State v. Artic, 2010 WI 83, 129,
327 Wis. 2d 392, 786 N.W.2d 430. Consent is one of these “clearly delineated
exceptions.” ld. Although consent may be given by “words, gestures, or
conduct,” it must be actual consent, which is a question of historical fact. 1d., {30.
It is the State’s burden to establish and prove by clear and convincing evidence

that consent was voluntary. 1d., §32.

The United States Supreme Court has “referred approvingly of the
general concept of implied consent laws that impose civil penalties and

evidentiary consequences on motorists who refuse to comply.” Birchfield v.
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North Dakota, 136 S. Ct. 2160, 2185 (2016). But it has yet to decide whether the
“implied consent” that flows from a statutory scheme constitutes actual Fourth
Amendment consent. See id. at 2185. Some state courts have concluded that
statutory implied consent satisfies the Fourth Amendment. See, e.g., Bobeck v.
Idaho Transp. Dep’t, 363 P.3d 861, 866-67 (Idaho Ct. App. 2015), review denied
(Idaho Dec. 23, 2015). Others have reasoned that such implied consent is a legal
fiction that does “not take into account the totality of the circumstances” as
required by the United States Supreme Court, and therefore implied consent alone
cannot justify a warrantless search. See, e.g., Aviles v. State, 443 S.W.3d 291, 294
(Tex. App. 2014) (citation omitted).

Wisconsin’s implied consent law is contained in WIS. STAT.

§ 343.305. It provides as follows:

Any person who ... drives or operates a motor vehicle upon
the public highways of this state ... is deemed to have
given consent to one or more tests of his or her breath,
blood or urine, for the purpose of determining the presence
or quantity in his or her blood or breath, of alcohol ... when
requested to do so by a law enforcement officer under sub.
(3)(@) or (am) or when required to do so under sub. (3)(ar)
or (b). Any such tests shall be administered upon the
request of a law enforcement officer.

Sec. 343.305(2). Because Mitchell was unconscious, it is the “implied consent” to
submit to a blood test “when required to do so” under para. (3)(b) that concerns us

here.

Addressing unconscious motorists, WIs. STAT. 8 343.305(3)(b)

operates in a simple, straightforward manner. It provides the following:

A person who is unconscious or otherwise not capable of
withdrawing consent is presumed not to have withdrawn
consent under this subsection, and if a law enforcement
officer has probable cause to believe that the person has
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violated [Wis. STAT. §] 346.63(1) ... one or more samples
specified in par. (a) or (am) may be administered to the
person.

Id. Thus, by choosing to drive on public roads prior to losing consciousness, an
unconscious person is “deemed to have given consent” to his or her blood being
tested. That consent is “presumed” not to have been withdrawn. Accordingly, an
officer may act on this “implied consent” and conduct a warrantless blood draw
provided that the officer “has probable cause to believe” the unconscious person

has violated WIs. STAT. § 346.63(1)—as Jaeger concededly did here.
B. The Parties’ Positions

The parties agree that Wis. STAT. 8§ 343.305(3)(b) is the applicable
provision at issue. Neither party contests that Jaeger had probable cause to believe
Mitchell was guilty of OWI at the time of the blood draw. The parties disagree,
however, about whether the blood draw was reasonable under the Fourth

Amendment.

The State relies exclusively on Mitchell’s “implied consent” to
justify the warrantless blood draw. The State’s position is simple: Mitchell
consented to have his blood drawn when he drove on Wisconsin highways and

(13

never withdrew that consent. In the State’s view, this “consent” passes

constitutional muster.

Mitchell takes the position that statutory implied consent cannot
operate as Fourth Amendment consent because he had “no opportunity to consent
or to refuse consent.” In his view, consent occurs when an officer reads the
Informing the Accused, not when a person drives on Wisconsin roads. Because he

was incapable of giving affirmative consent to the blood draw, he concludes that

65a



No. 2015AP304-CR

the blood draw cannot be justified under the consent exception.® Thus, though he
does not quite frame it as such, his argument is in effect that the implied consent
applying to unconscious individuals as described in Wis. STAT. 8 343.305(3)(b) is

unconstitutional—i.e., it cannot justify a warrantless blood draw.
C. Our Precedents Offer Conflicting Answers

Our certification in Howes explained in much greater detail the case
law and constitutional background to this question. Having just considered
Howes, the members of the court are well aware of the important questions and
various arguments pro and con. Rather than retread and repeat the same ground,
we briefly explain why we believe we are compelled to certify this question again.
Namely, two of our own cases—State v. Padley, 2014 WI App 65, 354 Wis. 2d
545, 849 N.W.2d 867, and State v. Wintlend, 2002 WI App 314, 258 Wis. 2d 875,
655 N.W.2d 745—specifically addressed how the implied consent statute operates
and whether it satisfies the consent exception, and both came to incompatible

answers.

In Padley, it was undisputed that the defendant actually consented to
having her blood drawn. Padley, 354 Wis. 2d 545, 11. At issue, was whether

Padley’s consent was voluntary. Id, 12. We rejected her argument that her

® Mitchell additionally urges that Wis. STAT. § 343.305(3)(b) should not apply where
police have time to obtain a warrant. Because “the warrant process would not have significantly
increased the delay before the blood test could be conducted,” he maintains Jaeger was required
to obtain a warrant. He grounds his argument in “public policy” and the Supreme Court’s exigent
circumstances analysis in Missouri v. McNeely, 133 S. Ct. 1552 (2013). However, because the
State has conceded that the blood draw was not justified by exigent circumstances, this argument
need not be addressed. The real issue is whether Mitchell consented to the blood draw. If he did,
the practicality of obtaining a warrant is immaterial; the search would be justified under the
consent exception.
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consent was coerced, concluding that the implied consent statute offered Padley a
choice between consenting to the blood draw or withdrawing her “implied
consent” and facing the statutory penalties. Id., 127. Although this choice was
difficult, we concluded that it passed constitutional muster. Id. In our discussion,

we explained the meaning of “implied consent” in a manner that affects this case.

On occasion in the past we have seen the term “implied
consent” used inappropriately to refer to the consent a
driver gives to a blood draw at the time a law enforcement
officer requires that driver to decide whether to give
consent. However, actual consent to a blood draw is not
“implied consent,” but rather a possible result of requiring
the driver to choose whether to consent under the implied
consent law.

There are two consent issues in play when an officer
relies on the implied consent law. The first begins with the
“implied consent” to a blood draw that all persons accept as
a condition of being licensed to drive a vehicle on
Wisconsin public road ways. The existence of this
“implied consent” does not mean that police may require a
driver to submit to a blood draw. Rather, it means that, in
situations specified by the legislature, if a driver chooses
not to consent to a blood draw (effectively declining to
comply with the implied consent law), the driver may be
penalized....

Id., 1125-26. In other words, implied consent (at least in that scenario) was not
actual consent, but a choice between two alternatives: consent or face statutory

penalties.

We also took the time to “address some confusion in the arguments
of the parties regarding the implied consent law.” Id., 137. Of particular note, we
explicitly rejected the State’s argument that “implied consent ... is still consent.”
Id. The contention that “‘implied consent’ alone can ‘serve as a valid exception to

299

the warrant requirement’ was, we stated, “incorrect.” 1d. We explained, “It is

incorrect to say that a driver who consents to a blood draw ... has given ‘implied

10
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consent.”” 1d., 938. Rather, in that circumstance “consent is actual consent, not
implied consent.” ld. (emphasis added). We further reasoned that “the implied
consent law is explicitly designed to allow the driver, and not the police officer, to
make the choice as to whether” to give consent. Id, {39. Said another way,
implied consent is not really consent; it “does not authorize searches.” Id, 140.
Rather, it is a legal trigger that authorizes law enforcement to require a choice:
actually consent or face sanctions. 1d, 40. We acknowledged tension between
this view of implied consent and the statute’s clear statement that “implied consent
i1s deemed the functional equivalent of actual consent” for unconscious drivers
under certain circumstances. Id., 139 n.10. However, we left resolution of that
“tension” for another day. Id. Though the discussion in Padley was based on it’s
statutory application to conscious drivers, the case still sets forth two broad
propositions of law: (1) consent is given (or “withdrawn™) at the time the officer
reads the Informing the Accused form, and (2) “implied consent” does not by itself

satisfy the consent exception.

Several years prior to Padley, we addressed the implied consent
statute in Wintlend. In that case, we were faced with the same scenario as Padley:
a motorist was stopped for OWI, was read the Informing the Accused warnings,
and consented to a blood draw. Wintlend, 258 Wis. 2d 875, 2. As in Padley,
Wintlend argued that although he consented to the blood draw, his consent was not

voluntary.

Critical to whether Wintlend’s consent was coerced was the question
of the precise time “coercion rears its head.” Wintlend, 258 Wis. 2d 875, {14. In
other words, when did Wintlend consent for Fourth Amendment purposes?
Wintlend maintained (like our later decision in Padley) that he consented at the

time the officer read him the Informing the Accused warnings. 1d. He further

11
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argued that his consent was coerced because he was forced to choose to either
consent to a blood draw or face suspension of his license. 1d. We rejected his
arguments. Relying on State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828
(1980)—a case not addressing the consent exception or the Fourth Amendment—
we reasoned that Wis. STAT. 8§ 343.305 provides that “when a would-be motorist
applies for and receives an operator’s license, that person submits to the
legislatively imposed condition that, upon being arrested for driving while under
the influence, he or she consents to submit to the prescribed chemical tests.”
Wintlend, 258 Wis. 2d 875, 112.* Thus, for Fourth Amendment purposes, “the
time of consent is when a license is obtained,” not when confronted with the

Informing the Accused warnings. Id., {112-14.

We further concluded that the implied consent given when a license
IS obtained is actual, Fourth Amendment consent, and that such consent is

voluntary. Id., 1113-14. We explained:

[1]t stands to reason that any would-be motorist applying
for a motor vehicle license is not coerced, at that point in
time, into making the decision to get a license conditioned
on the promise that if arrested for drunk driving, the
motorist agrees to take a test or lose the license.

Id., 13. Because there was no unconstitutional coercion, we concluded that
Wintlend’s implied consent—which he gave as a condition of receiving a

license—satisfied the consent exception. Id., 111, 19. Again, two critical points

* Here too we conceded some tension. The conclusion that implied consent takes place
when a person obtains his or her license does not sit comfortably with the plain language of Wis.
STAT. 8 343.305(2) that any person “who drives or operates a motor vehicle upon the public
highways ... is deemed to have given consent.” State v. Wintlend, 2002 WI App 314, 15, 258
Wis. 2d 875, 655 N.W.2d 745. But we concluded that we were bound by our interpretation of
State v. Neitzel, 95 Wis. 2d 191, 289 N.W.2d 828 (1980). Wintlend, 258 Wis. 2d 875, 114.

12
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of reasoning emerge, both contrary to Padley’s reasoning. First, the consent that
matters for Fourth Amendment purposes takes place when a motorist obtains his
or her license, and second, this statutory “implied consent” is sufficient to satisfy

the consent exception to the Fourth Amendment.

Like Wintlend and Padley, the issue here is whether the “implied
consent” that is statutorily deemed to have occurred when a driver chooses to
drive on a public road supplies voluntary consent to a blood draw for Fourth
Amendment purposes under the conditions set forth in the law. Because Mitchell
was unconscious at the time of the blood draw, the only possible way to conclude
he consented is to hold that “implied consent” under WIS. STAT. § 343.305 is
actual, Fourth Amendment consent. On this question, Wintlend and Padley offer,
or at least strongly suggest, two different answers. Wintlend implies that the
“implied consent” provided for in WIS. STAT. 8 343.305 is actual, voluntary
consent, at least so long as the suspect does not withdraw that consent. Padley, on
the other hand, explicitly rejected that position when it was offered by the State.
The cases also disagree about when consent is given—an issue critical to whether
consent is in fact given and voluntary. Neither case directly addressed our precise
factual issue, but we cannot resolve this case without ignoring or modifying the

differing analyses in Padley and Wintlend.

Wintlend predates Padley and might arguably govern. See Marks,
369 Wis. 2d 547, 178. But as we are unable to resolve conflicts in precedent, the
proper course of action in this situation is to certify the question. Id., 179 (holding
that the court of appeals may not “overrule, modify, or withdraw language from a
previously published decision” and a court of appeals decision “that a case

impermissibly modified an earlier case and is thus not binding is effectively the

13
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same as overruling that case”). We ask the Wisconsin Supreme Court to accept

certification and provide clear guidance to the bench, the bar, and the public.

14
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THE COURT: This is case number 13 CF 365,
State versus Gerald Mitchell. He's here with Attorney
Charles Wingrove. Nathan Haberman is here for the State.

This is a motion challenging the blood draw. And

Mr. Wingrove, apparently you just handed me something. Does
this relate to this motion?

ATTORNEY WINGROVE: Yes it does, Your Honor.
When I had first appeared with Mr. Mitchell and advised the
Court we were going to bring a suppression motion, I also
advised the Court that relying on DHS 92 and 42 CFR part two,
we were going to argue that the proper procedure is to
disclose the information from the hospital, those records,
hasn't been followed, and that becomes another reason for
suppression.

THE COURT: So it really has nothing to do
with the facts behind the motion.

ATTORNEY WINGROVE: 1It's -- I hope to develop
a very few facts at the hearing in support of it. And it's
just another way of addressing the issue of they should have
got a warrant for the blood draw.

THE COURT: All right. Mr. Haberman, go
ahead.

ATTORNEY HABERMAN: Thank you, Your Honor.

The State would call Officer Alexander Jaeger.
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*% OFFICER ALEXANDER JAEGER, **

called as a witness, having been first duly sworn, was
examined and testified as follows: |

COURT CLERK: State your name and spell your
last name.

THE WITNESS: Officer Alex Jaeger,
J-A-E-G-E-R.

THE COURT: Go ahead please.

DIRECT EXAMINATION

BY ATTORNEY HABERMAN:

Q Mr. Jaeger, how are you employed, sir?

A City of Sheboygan police officer.

Q And how long have you been a police officer for
with the City of Sheboygan?

A At the City about five years.

Q Do you have any other law enforcement experience
beyond the City?

A I have approximately three years prior with the
Sheboygan County Sheriff's Department as a patrol
deputy.

So is that about eight years in total?

A Yes.

Q And in your eight years of law enforcement
experience have you conducted investigations

regarding people who are intoxicated due to the
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consumption of alcqhol or other drugs?

Yes.

And what is your training regarding that?

State certification in the administration of
standardized field sobriety tests.

And have you in your training received the
certification using the National Highway
Transportation Safety Administration standard?
Yes.

And as part of your law enforcement career about
how many investigations have you been involved in
that surround an OWI?

Involved in? I would say well over two hundred.
And are you trained to use the preliminary breath
test?

Yes.

Directing your attention to May 30, 2013, at about
3:17 p.m. did you receive a dispatch?

Yes I did.

And you were working at this time as a law
enforcement officer?

Yes.

And what was the dispatch in regards to?

Check welfare complaint.

And where were you supposed to go?
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An address on North 7th Street near --

correction -- North Eighth Street near St. Clair
Avenue. I don't recall the specific address
number.

In any event that's in the city of Sheboygan,
county of Sheboygan, state of Wisconsin?

Yes.

And what information were you provided with prior
to arriving there?

Check welfare complaint, checking the welfare of a
male subject.

Were you given a name?

I don't recall if I was specifically given a name
at that time.

And when you arrived at that location near North
Eighth Street and St. Clair, who did you speak to,
if anyone?

I spoke with the complainant, Alvin Swenson.

What did Alvin indicate to you about the person's
welfare?

Alvin indicated that he had received a telephone
call from Gerald Mitchell's mother concerned about
his safety as he had made a statement about his
personal well-being to her. Alvin further went on

to tell me that he shortly thereafter went to his
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window and observed Mr. Swenson -- I'm sorry --

observed Mr. Mitchell exiting the apartment behind

where he lives, and he appeared to be very

disoriented.
Q Did Alvin describe the nature of his relationship

or familiarity with Mr. Mitchell?
a Yes. He said the two had recently resided

together.
Q And what did Alvin describe about what he observed

involving Mr. Mitchell's activities?
A He said that Mr. Mitchell had in his words appeared

intoxicated or under the influence, was stumbling,

had thrown a bag of garbage into the backyard and

had great difficulty in maintaining balance, nearly

falling several times before getting into a gray

minivan and driving away.
Q And --

ATTORNEY WINGROVE: I'm going to object. I
understand this is for a probable cause determination, so I'm
assuming it's not being offered for the truth of the matter
asserted, just that's what Mr. Swenson said.
ATTORNEY HABERMAN: Well, Judge, even if it

is offered for the truth of the matter, hearsay doesn't apply
at this kind of motion hearing. It is a motion under 901.04,

and it's a question concerning the admissibility of evidence.
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So the Court is not bound by the rules of evidence, and that
would include hearsay.

THE COURT: I got to say you two are both
talking over my head. Start again, Mr. Wingrove.

ATTORNEY WINGROVE: I was assuming that the
testimony's being offered for the purposes of establishing
probable cause.

THE COURT: That's correct.

ATTORNEY WINGROVE: Then I was going to mak
a point that it shouldn't be received for the truth of the
matter asserted. This step of the hearing, as I see it, is
about whether the officer developed enough facts to get
probable cause to arrest the defendant.

THE COURT: No. I agree with that. What's
your objection to that, Mr. Haberman?

ATTORNEY HABERMAN: Your Honor, I think it
can be offered for the truth of the matter and, that is, dic
Alvin say that and did Alvin see that. And the reason it c:
be offered for that is because the hearsay rule doesn't app-:
at this type of hearing because it's a question concerning
the admissibility of evidence.

THE COURT: Right. But I can't make a
finding that Mr. Mitchell's drunk because of what Alvin
Swenson said.

ATTORNEY HABERMAN: It's not going to be tt
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only fact, but it could be a factor.

THE COURT: I know. I think you two are
talking about different issues.
ATTORNEY HABERMAN: Okay.

BY ATTORNEY HABERMAN:

Q Officer, after you received that information from
Mr. Swenson, were you able to communicate with
other law enforcement officers and locate
Mr. Mitchell?

A Yes.

Q And tell me about how soon after your conversation
with Mr. Swenson did you locate Mr. Mitchell?

A Approximately a half hour.

Q And describe how you came in contact with
Mr. Mitchell.

A As I was outside in my squad, a community service
officer who works for the Police Department was
also in the area and had located a male subject
matching the physical description that I had
provided out to other officers walking towards us
about a block, half a block away. He appeared

intoxicated and was possibly bothering a female

pedestrian.
Q And before -- I should have asked this question
before we went to that one. Before you located
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Mr. Mitchell did you have contact with his mother,

Carol Mitchell?

A Yes.

And what was the nature of that contact?

A I was concerned about the statement that

Mr. Swenson had said. He had told me that his
mother had called him concerned about a
conversation she had with Mr. Mitchell over the
phone. He made some vague statements about
potentially harming himself, and she was concerned
about that. And I also needed to obtain the
vehicle information that she had -- I learned she
had actually owned the van that Mr. Mitchell had
driven away in, and she provided me a license
plate.

Q So the information that Ms. Mitchell provided you
regarding a van that Mr. Mitchell drives, was that
consistent, inconsistent, or something else with
the information you received from Mr. Swenson about
the van he observed the defendant get -- or
Mr. Mitchell get into?

ATTORNEY WINGROVE: I'm going to object.

That sounds like we're having one witness, one hearsay

witness testify as to the credibility of another hearsay

witness.
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THE COURT: [ didn't take it that way.
ATTORNEY WINGROVE: You're the judge.

THE COURT: Well, it's corroborating

evidence. We're talking about the officer's state of mind

for probable cause. I don't have any problem overruling your

objection. So go ahead.

BY ATTORNEY HABERMAN:

Q

Do you need me to ask that question again, Officer
Jaeger, or do you understand that?

Please ask again.

The deécription of the van that was provided by

Ms. Mitchell, did that match, was that -- I'm
sorry —-- was that consistent, inconsistent, or
something else with the description of the van that
Mr. Swenson provided you?

It was consistent, a gray van.

Okay. When you had contact with Mr. Mitchell, what
did you notice about his demeanor?

He was slurring his words, stumbling. He was
wearing jeans but no shirt, was wet, and he had a
large amount of sand on his body similar to if you
had gone swimming in the lake.

Did the observations you made of Mr. Mitchell
provide any indication to you about intoxication?

Yes.

11
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Describe that.

He was slurring his words. He had great difficulty
in maintaining balance, nearly fell several times
to the point where another officer and myself had
to extend our arms out to ensure he wouldn't fall.
When the transition when I actually brought him
across the street to the sidewalk area so we were
out of traffic, he nearly fell after stepping up
and over the curb. And he admitted actually that
he had been drinking.

Do you see Mr. Mitchell in court today?

Yes I do.

Can you describe him for the Court by what he's
wearing and where he's seated please?

Red jumpsuit at the defendant's table.

ATTORNEY HABERMAN: Your Honor, let the

record reflect identification please.

ATTORNEY WINGROVE: We'll stipulate for

today's purposes.

THE COURT: All right. Thank you.

BY ATTORNEY HABERMAN:

Q

And Officer, you indicated the defendant made some
statements about drinking. Describe that for us.
What did he say?

He admitted initially that he had been drinking.

’ 12
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He was drinking in his apartment. And would not
tell me if he was drinking with anyone or who
anyone -- who it would be that he was drinking
with. And he said that he had been drinking just
prior to our contact.

And as a result of his drinking what, if anything,
did he say about the specific items he was drinking
or numbers of drinks? -
He had later changed his story that he was drinking
down at the beach, that he parked his car on
Michigan Avenue because he felt he was too drunk to
drive, and that he had four shots of vodka.

At that point had you received any information
about any prior convictions for the defendant
regarding operating while intoxicated?

I don't recall if it was at that point or after.
At some point you received information about that.
Yes.

Did the information about prior convictions factor
into your decision on arresting him at all?

Yes.

Correct me if I'm wrong, does that mean you
received the information prior to the arrest?

Yes.

Okay. Do you know -- if it wasn't at that moment,

13
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do you know when it would have happened?

Not specifically, no.

Did you have any other officer check for the gray
van?

Yes.

And was the gray van ever located?

Yes it was.

Describe who did what.

Officer Stephen had located the van parked on
Michigan Avenue. I believe it was in the 300
block.

Were you provided any information about whether or
not there was any damage to that vehicle?

He indicated -- Officer Stephen did -- that there
was some minor damage that appeared to be fresh I
believe to the side mirror area.

And were you able to confirm that this is the same
van that was discussed by Ms. Mitchell earlier?
Yes. And that was by vehicle registration.

Okay. Did you have the defendant submit to any
standardized field sobriety tests?

No.

Why is that?

Based on his current condition he was stumbling,

could barely stand without being held, and I didn't

14
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feel it would be safe for him to perform those
tests.

Did you have any preliminary breath test performed?
Yes.

When -- at what point was that done?

Just prior to the arrest.

And:Would that have been then on the street where
you had initial contact with him?

He was actually brought over to the front of my
squad car where I performed the test. Or
administered the breath test.

I'm not sure if we established this earlier, but
where in -- where did you have the contact with
him?

It was on St. Clair Avenue just east of the
intersectioh of Eighth Street and St. Clair Avenue.
And that's, again, in th? city of Sheboygan,
Sheboygan County, Wisconsin.

Yes.

And if someone were to walk from the lake to the
location where Mr. Swenson described seeing

Mr. Mitchell, would they have to go through the
location that you guys were in?

I'm sorry, can you repeat the question?

Sure. If someone's in Sheboygan -- you're familiar

15
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with the city?

Yes.

In Sheboygan if someone's down by the lake, near
Michigan Avenue and the lake, if they want to get
back to the area where Mr. Swenson described
initially seeing Mr. Mitchell, and you said that
Mr. Swenson was near Eighth and St. Clair looking
out a window when he saw Mr. Mitchell, would they
have to walk through the location where you
currently are having contact with Mr. Mitchell to
get there?

Potentially. I mean, we were probably 30, 40 feet
west of his residence where he actually was on the
Eighth Street side, and the lake would be from his
residence to the east, and he lives 700 block of
St. Clair Avenue.

Okay. When you administered the preliminary breath
test what was the result?

.24,

As a result of the arrest and your observations --
as a result of the preliminary breath test and your
observations of the defendant as well as his
statements, what did you do?

Make an arrest for operating while intoxicated.

And what, if anything, did you do next?

16
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He was placed in the back seat of my patrol
vehicle, and I brought him to police headquarters
for further processing.

Where is police headquarters?

North 23rd Street in the city of Sheboygan.

And about how long generally would it take you to
get from where you initially had this contact with
Mr. Mitchell to the time you got to the Police
Department?

About f;ye minutes maybe.

And what, if anything, did you notice about the

defendant's condition during this time?

It was declining.

e et
R

What do you mean by that?

He was becoming more lethargic in his movements,
had greater difficulty in maintaining balance, had
to be physically helped out of the squad car when
we got there. And once he was in a holding cell
with his handcuffs removed, he began to close his
eyes and sort of fall asleep or perhaps pass out.
But he would wake up with stimulation. And based
on that condition, I didn't feel that a breath test

would be appropriate. After talking to my

lieutenant, we decided that a blood test would be

R

more appropriate, and I brought him to Memorial
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Medical Center.

And again, about how much time passes by the time
you get to Memorial?

From the time I left the police station?

Yes, sir.

Eight minutes maybe.

And when you arrived at Sheboygan Memorial where

was Mr. Mitchell at that point?

He was in the back seat of my squad.

What, 1f anything, did you notice about his
condition at that time?

He appeared to be completely incapacitated, would
not wake up with any type of stimulation, and had
to be escorted into the hospital by wheelchair.
Myself and another officer had to 1lift him into the
wheelchair as he could not hold himself up, would
not wake up, and his eyes were closed.

Describe the efforts you made to try to wake him
up.

I would shake his arm, 1lift up his hands, shake his
hands, rub the top of his head.

Did he make any statements to you?

Not at that point, no.

And how did you get him from the squad car into

Sheboygan Memorial?
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A By a wheelchair. I pushed him.

o] And while he was in the wheelchair, what was his
posture like?

A He was slumped over in the chair, could not 1lift
himself up with any type of, like, sitting in a
normal position.

And what did you do next?

A I completed the blood evidence paperwork. It's
standard procedure. And I read him the Informing
the Accused form verbatim from the form. He was so
incapacitated he could not answer.

Q I'm going to have marked, Officer, Exhibit 1.

ATTORNEY WINGROVE: I think we should mark it
as Exhibit 2 because I have an offer of proof I brought in as

Exhibit 1 a while ago. Would just be a cleaner record.

THE COURT: That was brought in on a
different day.

ATTORNEY WINGROVE: Absolutely.

THE COURT: Why don't we just call it 1A.

BY ATTORNEY HABERMAN:

Q Officer, I stand corrected. I'm going to show you
what's been marked as Exhibit 1A. Can you identify
this, sir?

A Yes I can.

Q What is 1it?

19
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This is the Informing the Accused form, a copy of
it, that I had read to Mr. Mitchell. After reading
through the form, he was so incapacitated that he
could not answer‘the question of "Will you submit
to an evidentiary chemical test of your blood?"
And Officer, is that the actual form you completed
in this case?

Yes.

Exhibit 1A has several paragraphs here towards the
top that are computer printed. Do you see that?
Yes I do.

Did you read these paragraphs verbatim to the
defendant?

Verbatim, yes.

And when you got to the point of the second half or
the lower portion of this form, is this your
handwriting on the form?

Yes it is.

And is that your signature in the lower right
corner?

Yes it is.

And is there an indication as to the date and time
that this form was completed?

Yes there is.

What is that?

20
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Dated 5-30 of '13 at 1724 hours.

And do you recall when your arrest was made?

No I don't.

I'm going to show you what's going to be marked as
Exhibit 2. Showing you Exhibit 2. Do you
recognize this, sir?

Yes I do.

What is that?

This is the Alcohol Influence Report.

And did you complete that in reference to this
case?

Yes I did.

And is that your handwriting on the form?

Yes it 1is.

Is that a true and accurate copy of the form that
you completed in this case?

Yes it is.

And in that form does it indicate your arrest time?
Yes it does.

And what time is that?

4:26 p.m.

And when you compare your arrest time to the time
of reading the Informing the Accused, what's the
difference there?

Approximately one hour.
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Based upon your recollection of the incident, does
that time frame sound about right from what you
testified --

Yes.

-- to in terms of the arrest, going to the Police
Department, and then ultimately going to Sheboygan
Memorial?

Yes.,

And what did you write down as a response on
Exhibit 1A in reference to will he submit to an
evidentiary chemical test?

"Couldn't speak slash incapacitated."

And did you mark a box?

Yes I did.

And what was the box?

Yes.

And as a -- on Exhibit 2 of the Alcohol Influence
Report, did you indicate anything in reference to
the preinterrogation warning section? In other
words, when you asked -- did you ask any questions
about drinking history after he was arrested?

No I didn't.

Why was that?

He was incapacitated.

And is that indicated on Exhibit 2°?

22
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Yes.

How?

I wrote the words "incapacitated" across the
signature field.

Just so I am clear and the record's clear, when you
say incapacitated, what are you talking about?

He physically could not answer, was not awake, was
not alert.

And Officer, did you summon the -- strike that.
After reading the Informing the Accused and the
defendant didn't respond, what happened next?
Blood evidence was obtained by the phlebotomist at
the hospital. |

And did you call for any other assistance in
relation to the defendant's physical status?

I didn't specifically request it. I had made
mention of his current condition to hospital staff.
Perhaps the amount of time between the time of
arrest and the time the form was completed I do
recall that, you know, medical efforts were being
attempted at the same time that I was waiting for
the phlebotomist. I recall that Mr. Mitchell was
so incapacitated and couldn't answer any hospital
staff as I stood next to him as well and did not

awake while they placed catheters or any other type
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of medical instruments on him.

Q I'm going to show you what's been marked as

Exhibit 3. And Officer, I want to clarify with you
this Exhibit 3 before you go over and identify it.
You can see Exhibit 3 is two pages. 1It's a front

and back, right?

A Yes.

Q The front I'm going to ask you to talk about. The

front is identified as having the exhibit sticker.
The back I'm not going to ask you any questions
for. 1It's unfortunately just a lack of doing a
good job of copying on my part.

ATTORNEY WINGROVE: And just so the record isy
clear, we would for reasons I'll explain otherwise, we would |
object to the back part of the document being received into
evidence.

THE COURT: What is Exhibit 37

ATTORNEY WINGROVE: That would be the WSLH
laboratory report.

THE COURT: Do we really need the lab report?

ATTORNEY HABERMAN: What Attorney Wingrove --
the lab report is the part that we're not going to talk
about.

ATTORNEY WINGROVE: Why don't I give you my

file copy of that document, and it won't have the lab report
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on the back of it, and I'll just trade you if that's

acceptable.

BY ATTORNEY HABERMAN:

Q

>

» 10 P 0

I'm going to reshow you what's been remarked as
Exhibit 3 so we don't have this problem of a back
side of a page. Do you recognize Exhibit 3, sir?
Yes I do.

What ié that?

This 1s the State of Wisconsin Blood/Urine Analysis
form that is completed during the blood draw.

And in fact, do you complete part of that form?
Yes I do.

What part?

The upper portion, parts that are listed A, part B,
and part C.

And is this the form that you completed in this
case?

Yes it is.

At what point in the process do you complete this
form?

Just prior to the blood draw.

ATTORNEY WINGROVE: And again for the record

I have no objection to the form being received for what the

officer did and what he said. But the parts of the form that

are filled out by someone else, we would be objecting to them

25
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being received as I don't think the appropriate steps have
been taken for that information to be disclosed or
redisclosed.

THE COURT: I really don't understand why
there's an objection. I think all we're here today is
whether or not there was a violation of Mr. Mitchell's rights
when the blood was drawn. 1Isn't that the whole issue?

ATTORNEY WINGROVE: Yes. But again, I'm
going to take this in a slightly different direction and
suggest that the blood draw made at the hospital by the
hospital staff under the facts and circumstances as they then
existed is subject to confidentiality under the federal rules
brought by 92 DHS.

THE COURT: I'm hesitating because that's --
as I read your motion, that's not what I understood this to
be today.

ATTORNEY WINGROVE: That is correct. The
motion is a straight suppression motion. But I did alert the
Court that I was going to be making this argument, and this
is an extension of the motion saying they should have had a
warrant to get that blood. And now the argument's going to
be because that blood draw is subject to federal
confidentiality rules.

THE COURT: 1I'll receive it the way it is.

I've never had a motion like this before. I'll receive the

26

97a




10

11~

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exhibit as it stands. If I look at it and I see something in
the document that appears that it should not have been
admitted, then I'll reconsider, but I'll accept it the way it
stands.

ATTORNEY WINGROVE: I understand the ruling.
I just ask the record reflect a continuing objection.

THE COURT: That's fine.
BY ATTORNEY HABERMAN:
Q Officer, are you present when anyone else completes

parts of that form?

A Yes.

Q And what part would that be?

A Part D and part E.

Q And what is part D generally?

A The type of specimen that is being collected, the
collection date, and the collection time.

Q And the person collecting is on there too?

A Yes.

Q And what's the person's name on the form?

A Jennifer Gatzke.

Q Was -- based on your recollection was that the
person who collected the blood in this case?

A Yes it was.

Q And is there a time that's indicated as to when the

blood was collected?
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Yes there is.

When is that?
1759 hours.
Based on your recollection and your presence during
completing this form and Ms. Gatzke completing this
form, is that time accurate?

Yes it 1is.

When -- did Ms. Gatzke collect the blood of the
defendant?
Yes.

And was that blood turned over to you?

Yes it was.

Okay. Do you recall what was going on at the time
that the blood draw was being performed in terms of
medical treatment, if any?

At the specific time I believe he was just being
monitored at that time. I don't know of any other
medical procedures being done.

You mentioned at one point in your testimony about
a catheter. Do I understand right?

Yes.

Okay. Tell me about what happens when you're at
the hospital then. Take me through this to the
blood draw moment. Do other hospital staff get

involved in medical treatment prior to the blood

28
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draw?

Yes.

Okay. Tell me about what you saw generally. I'm
not interested in the very specifics, but who's
doing what at what time?

I recall specifically one nurse inserting a
catheter into his penis attempting to obtain a
urine. Other than that I'm not a medical
professional. I don't recall specifically what
other procedures were done.

Were people working on him other than that?

No. They were basically just monitoring him during
that time frame.

And I just want to make the record clear on this
'cuz I'm just trying to picture this in my mind.
When you guys arrive at the hospital, is it like
you're going to an emergency room treating someone
who has just been injured, or is it like you're
doing an OWI investigation, or something else?
Doing an OWI investigation. However, it was
unusual that he was incapacitated to the point that
he was. Medical staff were monitoring his
condition. They were certainly aware of his
condition. And -- yeah.

Did you guys go into an emergency room, or did you

29
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go into a different room where a blood draw is

done?
A This is done in an emergency room where typically
all the other emergency -- I'm sorry -- the

emergency room is used for the blood draws itself.

Q Okay. You went to the room where the blood draws
are normally done.

A They're typically done right in the room we go in.
It's -- typically there's one room we usually use.
However, we were in the room next to that one
because of his condition.

Q Okay.

ATTORNEY HABERMAN: I don't have anything
further, Judge.
THE COURT: Thank you. Mr. Wingrove.

CROSS-EXAMINATION

BY ATTORNEY WINGROVE:

Q First I want to ask you some general questions
about Alvin Swenson. Do you know Mr. Swenson at
allz

Yes. I've met Mr. Swenson.

How many times?

Once I believe.

0o B 0 P

Did you have any other knowledge from Mr. Swenson

you gained from other law enforcement?
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A I've known of Mr. Swenson through other
investigations that I was part of, but I never met
him as a result.

Q Okay. And when you say you met him once, you mean
this occasion on May 30th?

A Yes.

10

Okay. What generally did you know of Mr. Swenson?
Did you know if he was reliable?

I don't have an answer for that question.

Did you know if he was a criminal?

I was involved in criminal investigations with him.

© P ©O ¥

What were the nature of those investigations?
ATTORNEY HABERMAN: Judge, I'm going to
object to irrelevant for today's purposes.

THE COURT: I think the question is relevant
to a point. But it goes to Mr. Swenson's credibility and
what the officer knew about Mr. Swenson.

THE WITNESS: Could you repeat the question?

BY ATTORNEY WINGROVE:

Q Did you know if Mr. Swenson was a criminal?

A Yes. I know he had been arrested.

Q Do you know whether he's been convicted?

A I don't recall specifically.

Q Do you know how many times? I'm sorry. I withdraw

the question.
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When you went to speak with Mr. Swenson,
did you know where he.was living?
Yes.
What was -- what's your understanding of where he's
living?
It's a temporary living facility.
For what sort of individual?
People that are released from jail.
Did he appear to be under the influence of any
intoxicants?
Not that I noticed. I'm assuming you mean
Mr. Swenson?
Yeah. I'm sorry. Thank you. Yes.
Okay.
What was his mannerism like when you spoke to him?
He seemed genuinely concerned for Mr. Mitchell.
What does that mean? Was he excited? Was he sad?
Was he happy? Was he talking fast? Was he talking
slow? What were his mannerisms like?
He was legitimately concerned. He really wanted us
to go out and find him and make sure he was okay.
He stressed that to us several times.
Now, you've been involved in numerous OWI
investigations, right?

Yes.
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You received training in OWI investigations, right?
Yes.

You said you went to try to wake Mr. Mitchell up at
one time, right?

Yes.

What did you do?

I shook him several times, shook his arms. Called
his name.

Did you attempt a deep sternum rub?

I don't believe so.

Is that one of the things you're trained to do?

I don't believe I was ever trained to do that.
Have you ever done that?

Not -- I mean, I've rubbed people's chests before
but -- I mean, I'm not trained in the deep sternum
rub that you're asking about.

Is that typically used to arouse unconscious
people?

It can be.

Have you taken anyone in to a 51.15 emergency
detention in Sheboygan?

Yes.

Where do you take them to?

Memorial.

How about 51.45? Have you done one of those, an

33
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alcohol detention?

Yes.

Where do you take 'em to?

Memorial.

Now I want to direct your attention to May 30th and
just try to build a time line for a minute here if
we may. You were dispatched at about 3:17,
correct?

Yes.

You probably arrive within about five minutes.
That's consistent with your testimony at the
preliminary hearing, correct?

Correct.

How long did you speak to Mr. Swenson for?

I don't recall specifically.

Okay. Well, let's try it this way. Say you got
there about 3:22, 3:25. How soon -- when did you
get the call from the community service officer?
That was after I had talked to Mr. Swenson. I was
out in my patrol car trying to find investigative
information, perhaps a license plate, providing a
text message on a computer or over the radio to
other officers to assist in locating him.

So you're doing that for a while?

It took a few minutes, yes.
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About how long?

I don't recall. I also had a conversation with
Mr. Mitchell's mother at the same time trying to
gain information from her.

When did you first have contact with Mr. Mitchell?

After the CSO had informed me of the suspicious

individual.
Okay. And according to the -- I think it's
Exhibit 2 -- you arrested Mr. Mitchell at 4:26.

How much time did you spend with Mr. Mitchell
talking to him before you arrested him?

I don't recall specifically.

You think it would have been a half hour?

I don't think that long, no.

Less than a half hour.

I would think so, vyes.

Okay. And if I told you that I reviewed the video
and you put him in the back of the squad car at
about 4:15, that would be consistent?

If that's what the video said.

You wouldn't dispute that.

If that's what the video says I wouldn't.

Okay. And then you take Mr. Mitchell to the police
station. Do we know what time we arrived?

No I don't.
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How long were you at the hospital before you read
him the Informing the Accused?

I don't recall specifically.

There was some mention about the room the blood
draw was done in. 1Is that done in the ER?

Yes.

Okay. 1Is the ER one big room, or is it a large
room with little rooms facing off of it?

One room with a lot of little rooms facing off of
it.

Okay. And the blood draw wasn't done in the usual
blood draw room owing to Mr. Mitchell's medical
condition, right?

Yes.

And the medical condition was that he was
unconscious, right?

Yes.

And he was admitted to the hospital, correct?
Yes.,

And you testified that you saw at 1759 the blood
draw was performed, right?

Yes.

And that was about 35 minutes after you read the

Informing the Accused to Mr. Mitchell, right? It's

math.
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Yeah.

1724, 1759. The phlebotomist was an employee of
the hospital, right?

Yes.

And did she put identifying information on the
blood sample she drew?

On the samples itself, the tubes?

Yeah.

I believe she initials the tape that's on there.
And was there some sort of identifying information
for Mr. Mitchell put on those? I mean, there's got
to be some way to track it, right?

Yeah.

So did you see that happen or not?

I don't recall specifically, no.

But it's your understanding that customarily
happens, right?

I believe so, yes.

To establish a chain of custody. That would be
correct, right? That's why that happens?

Yes.

You could have gotten a warrant to draw

Mr. Mitchell's blood at the hospital, couldn't you
have?

I could have applied.
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I'm sorry. Yes. You could have applied, correct?
I suppose.

Police do that on a fairly regular basis, don't
they?

Now yes.

How long does it typically take?

I don't know. I haven't done a warrant blood draw
yet. We just started doing those.

It's fair to say that you watched Mr. Mitchell's

condition deteriorate in front of you, right?

Yes. “"MW_““)

So if there was some sort of blood alcohol or drug
curve going on, the numbers were probably getting
higher, not lower, right?

I don't know that.

He got sleepier and sleepier and eventually passed
out in front of you, correct?

In the back of my squad, yes.

Okay. Do you know if Mr. Mitchell was eventually
admitted to the ICU at Memorial?

Yes.

Was he?

Yes.

Okay. Do you know if he was eventually admitted to

1-K at Memorial?
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That's my understanding.

That would be a yes?

Yes.

Just a moment please while I go over my notes.
Okay. And the reason you take people for emergency
detentions or emergency alcohol detentions to
Memorial is because that's where we take them in
Sheboygan County, right?

Yes.

Okay. Just a few odds and ends to clean up now
please. There was some questioning on direct
examination that in order for Mr. Mitchell to come
back to his apartment from the lake, he would have
to walk through an area where you were standing.
Do you sort of remember that?

Yes,

Okay. Is it fair to say -- what direction was

Mr. Mitchell moving when you saw him, first saw
him?

From the north to the south.

Okay. So that would have been sort of parallel to
the lake, correct?

Yes.

So it's possible he could have come back from the

lake and taken some other street other than the
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street you were standing on, right?

Yes. I did not see him on St. Clair Avenue.

And there's other ways to get from the lake to
where you saw him than just St. Clair Avenue,
right? There's a lot of other streets.

Yes. St. Clair would be the most direct. e
You testified when you got back to the station you
spoke with your supervisor, and you decided a blood
draw would be more appropriate. You remember that?
Yes.

Why?

Because of his current condition.

That being that he was unconscious?

He was not unconscious quite. I mean, he was

closing his eyes, and I mean, he was arousable.

Okay. If he was going progressively downhill in
front of you, why didn't you read him the Informing
the Accused at that time?

I don't know.

Were you at that time concerned that he was going
to pass out?

It was a concern.

Okay. One last point. You had testified that
Mr. Mitchell later changed his story.

Yes.
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You asked him questions about drinking down at the
lake, right?

Yes.

And he admitted to drinking down at the lake,
right?

Not initially, but yes. That's what he had changed
his story to.

And that was the change in the story?

Yes.

And you don't know whether he walked back from the
lake or drove back from the lake, do you?

He told me that he parked his car on Michigan
Avenue 'cuz he was too drunk to drive.

And you don't know whether that was before or after
he went to the lake.

No.

You said he parked it by the lake. I figured I was
too drunk to drive. But you don't know whether he

got drunk before or after he parked his van, right?

Right.

And he said he was drinking in his apartment, but
you don't know whether he was drinking in his
apartment before or after he went to the lake,
right?

He was -- I'm sorry, can you repeat the question?
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Q Sure. Mr. Mitchell said he had been drinking in
his apartment, right?

A Yes.

Q And you don't know whether he was drinking in his
apartment before or after he went down to the lake.

A I don't believe he was in his apartment during the
time of my investigation.

Q That's because you knocked on the door and he
didn't answer the door, right?

A Right.

Q And later on in your investigation it became pretty
clear that he really didn't want to talk to a
police officer, didn't it?

A Right.

ATTORNEY WINGROVE: No further questions.

Thank you.

THE COURT: Redirect?

REDIRECT EXAMINATION

BY ATTORNEY HABERMAN:

Q

Did you ever receive, Officer, any information
after Mr. Swenson provided you the information of
the defendant getting in his gray van? Did you
receive any information after that to,suggest that
the gray van never returned?

No.
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Q Approximately how far in blocks or however you want

to characterize it is the location of where
Mr. Swenson observed the gray van near Eighth and
St. Clair in relation to the 300 block of Michigan

where the van was found?

A Four or five blocks.

ATTORNEY HABERMAN: I don't have anything
else then, Judge.

THE COURT: Anything else on that?

ATTORNEY WINGROVE: No. Thank you.

THE COURT: Thank you, sir.

ATTORNEY HABERMAN: Your Honor, for the
record I move for the admission of Exhibit 1A, 2, and 3.

THE COURT: Any objection?

ATTORNEY WINGROVE: I just ask the record
reflect the previous objections I made, especially to the
portions of the blood draw filled out by the hospital
employee.

THE COURT: So noted. But they're received.

Anything else, Mr. Haberman?

ATTORNEY HABERMAN: No evidence, Your Honor.

ATTORNEY WINGROVE: Just argument, Your
Honor.

THE COURT: All right. Mr. Haberman, go

ahead please.
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ATTORNEY HABERMAN: Thank you, Your Honor. I
outline the gist of my argument in my brief to the Court
dated October 14th. This is a blood draw pursuant to the

implied consent law under 343.305. It is lawful pursuant to

that. The fact that this was a blood draw done under the
implied consent law means that this was a lawful blood draw
and the evidence is lawfully obtained.

Missouri v. McNeely has absolutely nothing to do -
with this case. 1In the implied consent law under subsection
343.305(3) (b), a person who is unconscious or otherwise not
capable of withdrawing consent is presumed not to have
withdrawn consent. So we have the status of the law as ,/‘J
presuming someone has given consent. And just because their
state becomes unconscious or not capable of withdrawing
consent doesn't change the fact that they have agreed to have
their blood drawn as part of Wisconsin law. Therefore, a
blood draw once a person is unconscious pursuant to the
implied consent law is still lawful.

We do need to look at a couple decisions to
interpret unconscious operator as well as otherwise not
capable of withdrawing consent. And that is generally

State v. Disch, 129 Wis.2d 255 [sic] as referenced in my

brief. It is in that case that the phrase unconscious 1is
defined as (as read) "a person who is insensible, incapable

of responding to sensory stimuli, or in a state lacking
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conscious awareness." That is from page 234.

That is what we had here. That meets the definition
as described by Officer Jaeger of the defendant's state. He
would further, I guess, could be characterized as otherwise
not being able -- otherwise not capable of withdrawing
consent, but I think it's more accurate to describe him as
unconscious under the definition provided under Disch.
Although the otherwise is described as (as read) "a person
who has conscious awareness and can respond to sensory
stimuli but lacks present knowledge or perception of his or
her acts or surroundings." There was a discussion in Disch
about that as well as Hagaman, H-A-G-A-M-A-N, which is
referenced in my brief.

The bottom line is in this case the defendant was
unconscious. It should be noted that in Disch the Court --
the Wisconsin Supreme Court said that the officer does not
have to provide the information in an Informing the Accused
form to a person who is unconscious 'cuz it doesn't serve any
means at that point. The officer did do that though here,
and that is, I guess, certainly to his credit as he was doing
his best to comply with the complied consent law.

Once there was no response the officer could
lawfully conduct a blood draw and, in fact, follow the
standard procedures that the Court and everyone is familiar

with regarding an OWI investigation. There was a blood draw
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pursuant to the blood draw paperwork that is typically used,
and the blood draw procedure was followed.

There's nothing to suggest this was a forced blood

draw. There is nothing to suggest that this is a blood draw

on a exigent circumstances situation when there has been a

concern for exigency. This is not that case. It's not

McNeely. 1It's not Schmerber. And it's not Bohling in

—_—
Wisconsin.

Based upon the status of the defendant at the time
this was a lawful blood draw. There's nothing about this
blood draw that has suggested it was through some other
hospital means or hospital record obtaining means. Any such
argument I think is merely speculation by the defense.

And on a side note, I would object to the argument
about this. I don't think it's properly before the Court. I
think the argument about this administrative code in DHS and
confidentiality, once the defense filed their brief and cited
McNeely as their authority to suppress this evidence, I don't
think that this issue's appropriately before the Court.

If Attorney Wingrove was, I think, sincere about
saying this is really where the issue is, then that should
have been included as his authority in his brief, and it
should have been articulated in advance to the Court rather
than walking into the motion hearing and saying, here's some

Administrative Code printouts from Westlaw, and here is my
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argument. So I think that that issue is inappropriately
before the Court.

That being said, it's a separate concept and
distinct from this lawful way of obtaining blood evidence
which is done in this case pursuant to the implied consent
law.

THE COURT: Thank you. Mr. Wingrove?

ATTORNEY WINGROVE: Thank you. I guess to
respond to the last argument first, I did tell the State and
the Court I was going to proceed down this path when I first
appeared. I received the State's position 48 hours ago, and
that precluded me from -- you know, this is the next step.
I'm going to file this. I look for them to argue implied
consent. Then I'm goiné to go down this path. It's a
logical progress there. 1If it needs to be briefed, great, it
needs to be briefed. If the Court wants me to file a motion
on it, I can do that. I can get the transcript from today.
I can use that as my evidence. TN

With that said, we have a warrantless blood draw.
They could have got the warrant. They didn't. There were no
exigent circumstances. They're arguing implied consent.
Okay.

—

Two basic problems with implied consent as I see it.
The first and most significant one is if a police officer's

confronted by someone who is gradually losing consciousness,

-
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why not give him the Informing the Accused when he asks him
to do the field sobriety. That way the issue's out there.
That way you get it taken care of. The officer clearly knows
this guy is deteriorating and going down in front of him.
Somewhere along the line he should have, could have, should
have done that. It would have been proper, would have been
appropriate.

I'm also a little bit concerned on the implied
consent on the blood draw because apparently there was, like,
a 35-minute delay between reading the Informing the Accused
and having the blood draw occur.

And I'm sorry, I need to digress for a moment. The

implied consent cases the State relies upon talk about a

situation where the officer comes upon an unconscious person.

That's not this case. In this case the officer is talking to

the person. The officer is asking him questions, asking him

to perform field sobriety tests. So that distinguishes those
cases and gives this case a different posture.
The last thing that we have is the blood draw that
was made. The blood draw was made by a hospital employee.
It's a facility that receives people under 51.15 and 51.45.
That my client was obviously a patient at the time 'cuz he
was-receiving treatment. Any identifying information from
the hospital as a treatment record, that would include his

name on the blood vial, and they're all subject to federal
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confidentiality laws under 92 -- DHS 92, and there is a
procedure for the disclosure of that information. And that's
set under 42 CFR part two, 2.65. And I've given the Court a
copy of that. That procedure wasn't followed. There's
another procedure for investigations, but that can't be used
in a criminal prosecution.

And finally, if that information is disclosed -- and
this is on the last page of the information I've given the
Court -- it's a crime to disclose or redisclose that
information.

And that information has been disclosed. It has
been redisclosed. And frankly, if the State -- I don't think
intentionally or maliciously —-- but is doing things that are
criminal, that's a violation of my client's rights under the
Eighth and Fourteenth Amendment to the U.S. Constitution.

And the results from that test should be suppressed.

So for all those reasons we would ask that the
warrantless blood draw be suppressed 'cuz in the alternative,
what they could have done, what they should have done is
applied for the warrant and avoided all this other issues

that come up on a -- what ends up being a direct admit to a

mental health treatment facility. And the testimony was

clear. He passed through the ICU to 1-K.

e

So for all those reasons we ask the evidence from

the blood draw be suppressed. And I would note in making
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that request that's not going to prevent the State from going
forward with this case.

THE COURT: All right. Thank you. Well,
regarding the warrantless blood draw, I think the State is
correct in their position. And I read the Disch case after I
got Mr. Haberman's brief. And I find that it gave ample
support for the State's position that no warrant was required
because Mr. Mitchell was unconscious.

The officer's testimony was that he took
Mr. Mitchell after the arrest to the Police Department.
Mr. Mitchell was -- it sounded to me like he was kind of with
it initially, but he was deteriorating. And they get to the
police station, and they're not sure that he can submit to a
breath sample. So they take him to the hospital. And on the
way- to the hospital, he deteriorates to the point where he

cannot be shaken awake. To me that's unconscious.

And the law -- when I refer to the law I'm referring
to 343.305(3) (b) -- makes clear that an unconscious operator
“has -- cannot withdraw their consent to a blood sample. ' The

only issue really regarding the warrantless draw is whether
or not there is probable cause. That's the threshold
question to whether or not you can do the blood sample.

And I find there is probable cause. I think the way
the whole investigation went down -- I'm not being critical

of anyone because the officer's just following his leads, and
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there's really no one other than Mr. Swenson who saw

Mr. Mitchell driving. And so there may be proof problems for
the State in the long run. But as far as probable cause, I
don't have a problem with finding probable cause.

Mr. Swenson said that Mr. Mitchell was drinking. He
got into a car. That's what he advised the officer. The
officer had contact with Mr. Mitchell's mother to help
identify the vehicle. Eventually he finds Mr. Mitchell
within the hour, and Mr. Mitchell is very drunk. And he made
the comment that he was ~-- I can't recall precisely what it
was, but it was to the effect that he was too drunk to drive.
I don't have a problem with probable cause.

Now, as far as the other issue that came up today,
I'll entertain it. I agree with Mr. Haberman that notice was
faulty. But I feel comfortable proceeding.

And I'm looking at the section that Mr. Wingrove
provided to me. That's 42 CFR Chapter 1, Section 2.3(a), and
that's Purpose. 1I'll read what it says. (As read) "Under
the statutory provisions quoted in Sections 2.1 and 2.2,
these regulations impose restrictions upon the disclosure and
use of alcohol and drug abuse patient records which are
maintained in connection with the performance of any
federally assisted alcohol and drug abuse program."

There's no allegation that what happened was part of

a drug abuse program. This is a simple OWI -- don't
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interrupt me. I know you want to interrupt me, Mr. Wingrove,
but don't.

This is a simple OWI investigation. Nothing more,
nothing less. And the officer takes Mr. Mitchell to the
hospital as they routinely do on OWI investigations. I don't
care 1f they do Chapter 51.45's at Memorial. It doesn't
matter. He takes him there.

They go through the regular procedure. Blood is
drawn. And what I think is key is that the phlebotomist then
gives the blood back to the officer. That's not part of any
treatment program. And the officer does with it what he
does. And that's his end with Mr. Mitchell.

At this point if Mr. Mitchell goes from the ER to
ICU to 1~K, that's another matter, but that's just a
distraction. It's got nothing to do with this case. If the
State did try to get information from the hospital regarding
Mr. Mitchell after he had been admitted to 1-K, I think there
would be a problem. But that's not what's going on. This is
just a simple OWI investigation. Nothing more, nothing less.

So for those reasons I'm denying the motion.
Anything else?

ATTORNEY WINGROVE: I understand the Court's
ruling. I would just direct the Court's attention to DH 92
which says that certain facilities that federal rules become

applicable to, and that was -- at that time he was receiving
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treatment at the time the blood draw was made. I agree it
was separate from, and I understand that.

THE COURT: I think what you're doing,
Mr. Wingrove, is just creating a huge distraction. 1It's a
simple OWI investigation. That's it. He's getting no more
treatment than any other person who's taken to the hospital
for a blood draw when they're drinking and driving. That's
it.

All right. Thank you. Do we have a trial date?

ATTORNEY HABERMAN: I'm looking. I don't see
that we have a current trial date.

THE COURT: Let's set a trial date for
December 17th. December 2nd at four o'clock we had another
hearing with Mr. Wingrove. We can put Mr. Mitchell down at
that time for motions in limine. Anything else?

ATTORNEY HABERMAN: No. Thank you.

ATTORNEY WINGROVE: Not today.

THE COURT: All right. Thank you.

**% (End of proceedings.) *#%%*
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