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APPENDIX A

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 16-CV-4756 (NGG) (JO)
MARTIN JONATHAN BATALLA VIDAL ET AL., PLAINTIFFS
.

ELAINE C. DUKE, ACTING SECRETARY, DEPARTMENT OF
HOMELAND SECURITY, ET AL., DEFENDANTS

No. 17-CV-5228 (NGG) (JO)
STATE OF NEW YORK ET AL., PLAINTIFFS
.

DONALD TRUMP, PRESIDENT OF THE UNITED STATES,
ET AL., DEFENDANTS

Filed: Nov.9, 2017

MEMORANDUM & ORDER

NICHOLAS G. GARAUFIS, United States District Judge.

Plaintiffs in the above-captioned cases challenge the
rescission of the Deferred Action for Childhood Arri-
vals (“DACA”) program, as well as other actions that
Defendants are alleged to have taken in connection
with the rescission of that program. Defendants have
moved to dismiss these cases for lack of subject-matter
jurisdiction and for failure to state a claim. (See Defs.

(1a)
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Mot. to Dismiss (Dkt. 95)'; Defs. Mem. of Law in Supp.
of Mot. to Dismiss (“Defs. Mem.”) (Dkt. 95-1).) For
the reasons that follow, the court GRANTS IN PART
and DENIES IN PART Defendants’ motion to dismiss
for lack of subject-matter jurisdiction and RESERVES
RULING on Defendants’ motion to dismiss for failure
to state a claim.

I. BACKGROUND

The court begins by providing some background on
the DACA program, the steps Defendants have taken
to end it, and the increasingly complicated procedural
history of these cases.

A. Factual Background
1. Deferred Action

The DACA program originates in a mismatch be-
tween the number of individuals unlawfully present in
the United States and DHS’s ability to remove these
individuals from the country. As of 2014, for example,
approximately 11.3 million removable individuals were
present in the United States.” (The Department of

! Except as noted, all docket citations refer to the docket in Ba-
talla Vidal v. Duke, No. 16-CV-4756 (E.D.N.Y.). For convenience,
the court refers to the Plaintiffs in Batalla Vidal v. Duke as the
“Batalla Vidal Plaintiffs”; Plaintiff Make the Road New York as
“MRNY”; the Plaintiffs in New York v. Trump, No. 17-CV-5228
(E.D.N.Y.), as the “State Plaintiffs”; the U.S. Department of
Homeland Security as “DHS”; U.S. Customs and Border Protec-
tion as “CBP”; U.S. Citizenship and Immigration Services as
“USCIS”; U.S. Immigration and Customs Enforcement as “ICE”;
and the U.S. Department of Justice as “D0OJ.”

2 “Aliens may be removed if they were inadmissible at the time of
entry, have been convicted of certain crimes, or meet other criteria
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Homeland Security’s Authority to Prioritize Removal
of Certain Aliens Unlawfully Present in the United
States and to Defer Removal of Others, 38 Op. O.L.C.
at 1 (2014) (“OLC Op.”) (Admin. R. (“AR”) (Dkt. 77-1)
at 4).) DHS has the resources to remove only a small
percentage of these individuals—specifically, about
400,000 per year, or less than four percent of the total,
as of 2014. (Id. at 1; DHS, 2015. Yearbook of Immi-
gration Statistics tbl. 39 (2016) (listing 333,341 remov-
als and 129,122 “returns” for the year 2015).) Because
of the “practical fact” that it cannot deport all these
individuals, the Executive Branch has significant dis-
cretion to prioritize the removal of some and to depri-
oritize the removal of others. See Arpaio v. Obama,
797 F.3d 11, 16 (D.C. Cir. 2015).

“One form of discretion the Secretary of Homeland
Security exercises is ‘deferred action,” which entails
temporarily postponing the removal of individuals un-
lawfully present in the United States.” Id. “Deferred
action,” sometimes referred to as “nonpriority status,”
is “in effect, an informal administrative stay of depor-
tation,” Lennon v. INS, 527 F.2d 187, 191 n.7 (2d Cir.
1975), by which immigration authorities decide not to
initiate, or decide to halt, removal proceedings “for hu-
manitarian reasons or simply for ... convenience,”
Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S.
471, 484 (1999) (“AAADC”). Immigration authorities
have used deferred action and similar policies on nu-
merous occasions since at least the early 1960s. Arpaio,
797 F.3d at 16 (citing OLC Op. at 7-8, 12-13). Although
deferred action was initially “developed without express

set by federal law.” Arizona v. United States, 567 U.S. 387, 396
(2012) (citing 8 U.S.C. § 1227).
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statutory authorization,” AAADC, 525 U.S. at 484
(quoting 6 C. Gordon et al., Immigration Law and Pro-
cedure § 72.03(2)(h) (1998)), it has since been referenced
in the Immigration and Nationality Act (“INA”) and in
DHS regulations, see 8 U.S.C. § 1154(a)(1)(D)()(II), (IV)
(making certain individuals “eligible for deferred action
and work authorization”); 8 C.F.R. § 274a.12(c)(14)
(authorizing certain recipients of deferred action to
apply for work authorization).

2. DACA and DAPA

In 2012, the Obama Administration created the
DACA program by issuing a memorandum stating that
DHS would consider according deferred action to cer-
tain undocumented immigrants who entered the United
States as children. (Mem. from Janet Napolitano,
Sec’y of DHS, to David V. Aguilar, Acting Comm’r,
CBP, et al., Exercising Prosecutorial Discretion with
Respect to Individuals Who Came to the United States
as Children (June 15, 2012) (the “2012 DACA Memo”)
(AR 1).) The 2012 DACA Memo directed CBP,
USCIS, and ICE to consider exercising prosecutorial
discretion with respect to individuals without lawful
immigration status who (1) were under the age of six-
teen when they entered the United States; (2) had been
continuously present in the United States for at least
the five years leading up to June 15, 2012; (3) were cur-
rently in school, had graduated from high school or
obtained GEDs, or were honorably discharged veter-
ans; (4) had not been convicted of felonies, significant
misdemeanors, or multiple misdemeanors, and did not
“otherwise pose[] a threat to national security or public
safety”; and (5) were not above the age of thirty. (Id.)
Individuals who met these criteria, passed a back-
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ground check, and were granted relief “on a case by
case basis” were shielded from removal and eligible to
apply for work authorization, subject to renewal every
two years. (Id. at 2-3.) The 2012 DACA Memo made
clear, however, that it “confer[red] no substantive
right, immigration status or pathway to citizenship,”
but only “set forth policy for the exercise of discretion
within the framework of the existing law.” (Id. at 3.)
Following the issuance of the 2012 DACA Memo, ap-
proximately 800,000 individuals have been granted
deferred action and work authorization under the pro-
gram. (Second Am. Compl. (“SAC”) (Dkt. 60) T 73;
USCIS, Number of Form I-821D, Consideration of De-
ferred Action for Childhood Arrivals, by Fiscal Year,
Quarter, Intake, Biometrics and Case Status, Fiscal
Year 2012-2017 (June 30, 2017) (Am. Compl. (“State
Pls. Am. Compl.”), Ex. 1 (No. 17-CV-5228, Dkt. 55-1)).)

In 2014, the Obama Administration announced a
new deferred action program for the parents of U.S.
citizens and lawful permanent residents, Deferred Ac-
tion for Parents of Americans and Lawful Permanent
Residents (“DAPA”). (Mem. from Jeh Charles John-
son, Sec’y of DHS, to Ledn Rodriguez, Dir., USCIS., et
al, Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United States as Chil-
dren and with Respect to Certain Individuals Who Are
the Parents of U.S. Citizens or Permanent Residents
(Nov. 20, 2014) (the “2014 DAPA Memo”) (AR 37).)
The 2014 DAPA Memo also expanded the DACA pro-
gram by (1) permitting individuals born before June 15,
1981, to apply for deferred action; (2) extending the
term of the benefits obtained under the DACA pro-
gram from two to three years; and (3) adjusting the
date-of-entry requirement so that individuals who en-
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tered the United States before January 1, 2010, could
obtain deferred action and work authorization. (Id. at
3-4.) The court refers to these changes to the DACA
program as the “DACA Expansion.”

Following the issuance of the 2014 DAPA Memo,
twenty-six states, led by Texas, filed suit in the U.S.
District Court for the Southern District of Texas,
claiming that the DAPA program violated the Admin-
istrative Procedure Act (“APA”), 5 U.S.C. § 550 et seq.,
and the Take Care Clause of the U.S. Constitution,
U.S. Const. art. II, § 3. See Texas v. United States,
86 F. Supp. 3d 591, 598 (S.D. Tex. 2015). On February
16, 2015, the district court concluded that those states
had standing to sue and were likely to succeed on the
merits of their procedural APA claim that the 2014
DAPA Memo was invalid because it constituted a “sub-
stantive rule,” not a “general statement of policy,” and
thus should have been promulgated through notice-
and-comment rulemaking. Id. at 671-72. The court
issued a nationwide injunction against the implementa-
tion of the DAPA program, id. at 677-78, and the DACA
Expansion, id. at 678 n.111. The Fifth Circuit af-
firmed that decision, finding that the plaintiff states
were likely to succeed both on their claim that the 2014
DAPA Memo should have been made through
notice-and-comment procedures and on their claim that
the memo was substantively contrary to the INA.
Texas v. United States, 809 F.3d 134, 178, 186 (5th Cir.
2015) (as revised). The Fifth Circuit declined to reach
the plaintiff states’ Take Care Clause claim. Id. at 146
n.3. The decision was affirmed by an equally divided
Supreme Court. See 136 S. Ct. 2271 (Mem.).




Ta
3. DAPA Rescission

The Executive Branch’s immigration-enforcement
priorities shifted with the election of President Donald
Trump. Shortly after his Inauguration, President Trump
issued an executive order that cast doubt on the ex-
emption of “classes or categories of removable aliens
from potential enforcement.” Exec. Order 13,768, En-
hancing Public Safety in the Interior of the United
States, 82 Fed. Reg. 8799 (Jan. 25, 2017). The follow-
ing month, then-Secretary of DHS John Kelly imple-
mented that order by issuing a memorandum rescind-
ing “all existing conflicting directives, memoranda, or
field guidance regarding enforcement of our immigra-
tion laws and priorities for removal,” except for the
DACA and DAPA programs, which he left in place.
(Mem. from John Kelly, Sec’y, PHS, to Kevin
McAleenan, Acting Comm’r, CBP, et al., Enforcement
of the Immigration Laws to Serve the National Inter-
est at 2 (Feb. 20, 2017) (AR 230).) Four months later,
Secretary Kelly issued another memorandum, which
rescinded the DAPA program and the DACA Expan-
sion based on “the preliminary injunction in this mat-
ter, the ongoing litigation, the fact that DAPA never
took effect, and our new immigration enforcement priori-
ties.” (Mem. from John F. Kelly, Sec’y, DHS, to Kevin
K. McAleenan, Acting Comm’r, CBP, et al., Rescission of
November 20, 2014, Memorandum Providing for De-
ferred Action for Parents of Americans and Lawful Per-
manent Residents (“DAPA”) at 3 (June 15, 2017)
(AR 235).) That memorandum did not, however, rescind
the original DACA program or revoke the three-year-long
deferred action and work authorization issued between
the announcement of the DACA Expansion and the
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Southern District of Texas’s issuance of a preliminary
injunction against that program. (Id. at 2 & n.3).

4. DACA Rescission

Following the rescission of the 2014 DAPA Memo,
Texas Attorney General Ken Paxton wrote on behalf of
eleven states to Attorney General Jeff Sessions to de-
mand that the “Executive Branch” rescind the 2012
DACA Memo. (Ltr. from Ken Paxton, Att’y Gen. of
Texas, to Hon. Jeff Sessions, Att’y Gen. of the U.S.
(June 29, 2017) at 2 (AR 239).) Paxton warned that, if
DHS did not act to end the DACA program, the plain-
tiff states would amend their complaint in Texas v.
United States to challenge the DACA program and the
remaining work permits issued under the DACA Ex-
pansion. (Id. at 2.)

Thereafter, Attorney General Sessions wrote to Act-
ing DHS Secretary Elaine Duke to “advise that [DHS]
should rescind” the 2012 DACA Memo.? (Letter from
Jefferson B. Sessions, III, Att’y Gen. of the U.S., to
Elaine C. Duke, Acting Sec’y, DHS (the “Sessions
Letter”) (AR 251).) The Attorney General opined that
DACA was unconstitutional and that the Texas plain-
tiffs would likely prevail in their anticipated challenge
to the program:

DACA was effectuated by the previous administra-
tion through executive action, without proper statu-
tory authority and with no established end-date, af-
ter Congress’ repeated rejection of proposed legis-
lation that would have accomplished a similar result.
Such an open-ended circumvention of immigration

3 While the letter is not dated, the PDF of the AR dates the let-
ter September 4, 2017. (See also Defs. Mem. at 9.)
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laws was an unconstitutional exercise of authority
by the Executive Branch. The related Deferred
Action for Parents of Americans and Lawful Per-
manent Residents (DAPA) policy was enjoined on a
nationwide basis in a decision affirmed by the Fifth
Circuit on the basis of multiple legal grounds and
then by the Supreme Court by an equally divided
vote. Then-Secretary of Homeland Security John
Kelly rescinded the DAPA policy in June. Because
the DACA policy has the same legal and constitutional
defects that the courts recognized as to DAPA, it is
likely that potentially imminent litigation would yield
similar results with respect to DACA.

(Id. (citation omitted).)

On September 5, 2017, Defendants rescinded the
DACA program.” The Attorney General announced
the decision at a press conference, and Acting Secre-
tary Duke implemented the decision by issuing a mem-

1 Defendants maintain that, as a legal matter, Acting Secretary
Duke is solely responsible for the decision to rescind the DACA
program. (Defs. Oct. 10, 2017, Reply in Supp. of Mot. to Vacate
(Dkt. 80) at 3-4.) As the court has noted, however, Defendants
previously represented to the court that the Attorney General and
Acting Secretary Duke jointly decided to end the DACA program.
(Tr. of Sept. 14, 2017, Hr’g (Docket Number Pending) 13:17-14:06,
24:21-24, 26:1-6; Oct. 17, 2017, Mem. & Order (Dkt. 86) at 9-10.)
Defendants had not then, and still have not, presented this court
with any reason why it should disregard their earlier representa-
tions as to who decided to end the DACA program. (See Oct. 17,
2017, Mem. & Order at 10; Oct. 19, 2017, Mem. & Order at 10-11.)
For purposes of this motion, however, nothing turns on the ques-
tion of whether Acting Secretary Duke acted alone or with the
Attorney General and the President when terminating the DACA
program, so the court simply refers to the actions of “Defendants”
in this regard.
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orandum (the “DACA Rescission Memo”) to her subor-
dinates. (DOJ, Press Release, Attorney General Ses-
sions Delivers Remarks on DACA (Sept. 5, 2017),
https://www.justice.gov/opa/speech/attorney-general-
sessions-delivers-remarks-daca; Mem. from Elaine C.
Duke, Acting Sec’y, DHS, to James W. McCament,
Acting Dir., USCIS, et al., Rescission of the June 15,
2012 Memorandum Entitled “Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to
the United States as Children” (Sept. 5, 2017) (AR 252).)
Duke pointed to the rulings of the Fifth Circuit and the
Supreme Court in the Texas litigation, as well as to the
Attorney General’s “legal determination” that DACA was
“an open-ended circumvention of immigration laws’” and

999,

“‘an unconstitutional exercise of authority’”:

Taking into consideration the Supreme Court’s and
the Fifth Circuit’s rulings in the ongoing litigation,
and the September 4, 2017 letter from the Attorney
General, it is clear that the June 15, 2012[,] DACA
program should be terminated. In the exercise of
my authority in establishing national immigration
policies and priorities, except for the purposes ex-
plicitly identified below, I hereby rescind the June
15, 2012 memorandum.

(Id. at 3-4 (quoting Sessions Letter).)

Rather than terminating the DACA program out-
right, the DACA Rescission Memo provided for a
phased “wind down” of the program. First, DHS
would consider initial applications for deferred action
and work authorization that it had received as of Sep-
tember 5, 2017. (DACA Rescission Memo at 4.) Sec-
ond, DHS would “adjudicate—on an individual, case by
case basis” requests for renewal of deferred action and
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work authorization “from current beneficiaries whose
benefits will expire between [September 5, 2017,] and
March 5, 2018 that have been accepted by [DHS] as of
October 5, 2017.” (Id.) DHS would not consider other
applications for deferred action or work authorization
under the DACA program. (Id.) Existing grants of
deferred action and work authorization would remain
in effect “for the remaining duration of their validity
periods,” though DHS would retain the authority to
terminate or deny deferred action when it deemed
appropriate. (Id.) Under the DACA Rescission Memo,
the benefits granted as part of the DACA program will
therefore expire gradually over the next two years.

B. Procedural Background
1. Prior to the DACA Rescission

The first of the above-captioned cases, Batalla Vidal
v. Duke, No. 16-CV-4756 (E.D.N.Y.), predates the
Trump Administration’s decision to rescind the DACA
program. In that case, Plaintiff Martin Batalla Vidal
initially challenged DHS’s compliance with the nation-
wide injunction issued by the Southern District of
Texas in Texas v. United States. Batalla Vidal applied
for deferred action and work authorization in Novem-
ber 2014 and, in February 2015, was notified that he
had received deferred action and work authorization
for the next three years under the terms of the DACA
Expansion. (Compl. (Dkt. 1) 132.) On May 14, 2015,
however, DHS revoked his three-year work authoriza-
tion, citing the Texas injunction, and replaced it with a
two-year permit. (Id. 1 34-36.) Batalla Vidal chal-
lenged that decision, contending that the Texas plain-
tiffs lacked standing to seek, and the Southern District
of Texas lacked jurisdiction to issue, a nationwide in-
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junction. (Id. 91 43-47.) Batalla Vidal subsequently
amended his complaint to add the nonprofit organiza-
tion MRNY as a plaintiff and name then-Director of
USCIS Leén Rodriguez as a defendant. (Am. Compl.
(Dkt. 29).) In November 2016, the Batalla Vidal
Plaintiffs moved with Defendants’ consent to stay
briefing in the case “[d]ue to uncertainty regarding the
future of the [DACA] program.” (Pls. Nov. 21, 2016,
Mot. to Stay (Dkt. 35); Apr. 4, 2017, Joint Mot. to Stay
(Dkt. 40).)

2. Following the DACA Rescission

Following Defendants’ announcement of the decision
to rescind the DACA program. Plaintiffs brought these
actions challenging that decision and certain other ac-
tions that Defendants have taken relating to that deci-
sion. On September 6, 2017, fifteen states and the Dis-
trict of Columbia® filed suit challenging both the rescis-
sion of the DACA program and DHS’s alleged changes in
its policy regarding the use of DACA applicants’ infor-
mation for immigration-enforcement purposes. (State
Pls. Compl. (No. 17-CV-5228, Dkt. 1) 11 269-301.) The
State Plaintiffs asserted claims under the Due Process
Clause of the Fifth Amendment to the U.S. Constitu-
tion, the APA, and the Regulatory Flexibility Act,
5 U.S.C. §§ 601-12 (the “RFA”). (Id.) Two weeks
later, the Batalla Vidal Plaintiffs again amended their

> The State Plaintiffs were initially comprised of the States of
North Carolina, Hawaii, New York, Washington, Iowa, Oregon,
Rhode Island, Vermont, Illinois, Connecticut, New Mexico, and
Delaware; the Commonwealths of Massachusetts, Pennsylvania,
and Virginia; and the District of Columbia. (State Pls. Compl.
(No. 17-CV-5228, Dkt. 1).) Colorado has since joined the case.
(State Pls. Am. Compl. (No. 17-CV-5228, Dkt. 54).)
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complaint to assert certain claims similar to those
brought by the State Plaintiffs, as well as a claim that
Defendants violated the Due Process Clause by failing
to notify DACA recipients that they needed to renew
their deferred action and work authorization by Octo-
ber 5, 2017. (SAC 11 160-66.) Finally, the State
Plaintiffs amended their complaint to add -claims
(1) challenging the notice provided to DACA recipients
of the rescission of the DACA program; and (2) further
challenging the change in DHS’s information-use policy.
(State Pls. Am. Compl. (No. 17-CV-5228, Dkt. 54)
19 246-52, 274-80.) Together, Plaintiffs now assert the
following claims:

Equal Protection. Both sets of Plaintiffs allege
that the decision to rescind the DACA program violat-
ed the equal-protection principles incorporated in the
Due Process Clause of the Fifth Amendment to the
U.S. Constitution, see Boiling v. Sharpe, 347 U.S. 497,
498-500 (1954), because that decision was motivated by
improper considerations. (SAC 19 167-70; State Pls.
Am. Compl. 11 233-39.) The State Plaintiffs allege
that the DACA Rescission Memo “target[s] individuals
for discriminatory treatment, without lawful justifica-
tion” and that it was “motivated, at least in part, by a
discriminatory motive and/or a desire to harm a partic-
ular group.” (State Pls. Am. Compl. 11 235-36.) The
Batalla Vidal Plaintiffs allege that President Trump,
Attorney General Sessions, and Acting Secretary Duke
violated the Due Process Clause in deciding to rescind
the DACA program because that decision “targets
Latinos and, in particular, Mexicans, and will have a
disparate impact on these groups,” and “was substan-
tially motivated by animus toward Latinos and, in
particular, Mexicans.” (SAC 11169-70.)
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Due Process—Individualized Notice. Both sets of
Plaintiffs also contend that Defendants violated the Fifth
Amendment’s Due Process Clause by failing to provide
DACA recipients with adequate notice of the decision to
rescind the DACA program. (SAC 11 160-66; State
Pls. Am. Compl. 11 274-80.) In particular, the Batalla
Vidal Plaintiffs allege that, prior to the DACA Rescis-
sion Memo, DHS advised DACA recipients to submit
applications to renew their deferred action and work
authorization “as soon as possible” and, in particular,
120-150 days before expiration, to ensure that those
benefits did not expire before DHS could process the
renewal applications. (SAC 1 1164.) Following the
issuance of the DACA Rescission Memo, Defendants
did not send individual revised notices to alert DACA
recipients who were eligible to renew their deferred
action and work authorization (i.e., individuals whose
benefits expired before March 5, 2018) that they only
had until October 5, 2017, to do so. (Id. 1165.) The
State Plaintiffs allege that Defendants violated the Due
Process Clause of the Fifth Amendment by failing to
provide DACA recipients with “adequate notice” about
“the procedures and timeline for renewing their DACA
status,” “the general termination of the DACA pro-
gram after March 5, 2018,” or “their inability to apply
for renewal of their DACA status after March 5, 2018.”
(State Pls. Am. Compl. 11 276-77.)

Due Process—Information-Use Policy. Both sets of
Plaintiffs assert that DHS impermissibly backtracked
on its representations that it would use information
gleaned from DACA applications for immigration-
enforcement purposes only in limited circumstances.
(SAC 11 151, 153; State Pls. Am. Compl. 11 240-45.)
While, as discussed below, the Batalla Vidal Plaintiffs
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fold this challenge into their substantive APA claim,
the State Plaintiffs challenge this decision as “funda-
mentally unfair,” in violation of the Due Process Clause
of the Fifth Amendment. (State Pls. Am. Compl. 1 243.)

Equitable Estoppel—Information-Use Policy. The
State Plaintiffs argue that the doctrine of equitable es-
toppel bars DHS from changing its policy regarding the
use of DACA applicants’ information. (Id. 19 246-52.)
The State Plaintiffs allege that Defendants, having
“made repeated affirmative statements about the pro-
tections that would be given to the personal infor-
mation provided by DACA applicants” and “placed
affirmative restrictions on the use of such information
for purposes of immigration enforcement” (id. 1 248),
are now estopped from using that information for im-
migration-enforcement purposes (id. 171 250-51). The
court refers to this claim, together with Plaintiffs’
constitutional information-use policy claims, as Plain-
tiffs’ “information-use policy claims.”

APA—Arbitrary and Capricious. Both sets of Plain-
tiffs challenge the decision to end the DACA program
under the APA as substantively “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance
with law.” 5 U.S.C. § 706(2)(A). (SAC 11 149-54;
State Pls. Am. Compl. 11 253-56.) The Batalla Vidal
Plaintiffs contend that Attorney General Sessions and
Acting Secretary Duke acted arbitrarily and capri-
ciously by deciding to end the DACA program and by
changing DHS’s policy regarding the confidentiality of
DACA applicants’ information because those decisions
“(a) lack a rational explanation for the change in policy
on which persons had reasonably relied, (b) are based
on a legal error, and (c) failed to consider all relevant
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factors.” (SAC 1 151.) The State Plaintiffs argue
that the implementation of the DACA Rescission Memo
and termination of the DACA program “with minimal
formal guidance” constituted arbitrary, capricious, and
unlawful action in violation of Section 706 of the APA.
(State Pls. Am. Compl. 19 254-55.) The court refers to
these claims together as Plaintiffs’ “substantive APA
claims.”

APA—Notice and Comment. Both sets of Plaintiffs
also contend that DHS’s implementation of the DACA
Rescission Memo constitutes a substantive or legisla-
tive “rule” for purposes of the APA, and thus needed to
be made through notice-and-comment rulemaking
procedures. See 5 U.S.C. § 553. (SAC 19 144-48;
State Pls. Am. Compl. 11 257-65.) In particular, the
Batalla Vidal Plaintiffs argue that the DACA Rescis-
sion Memo is a substantive rule, “as it binds DHS to
categorically deny applications for deferred action to
individuals who fit the original DACA eligibility crite-
ria.” (SAC 1 146.) The State Plaintiffs, on the other
hand, argue that the promulgation and implementation
of the DACA Rescission Memo “categorically and de-
finitively changed the substantive criteria by which in-
dividual DACA grantees work, live, attend school, ob-
tain credit, and travel in the United States,” impacting
those beneficiaries’ “substantive rights.” (State Pls.
Am. Compl. 1 261.) The court refers to these claims
together as Plaintiffs’ “procedural APA claims.”

RFA. Finally, both sets of Plaintiffs assert claims
under the RFA. Plaintiffs claim that Defendants vio-
lated the RFA by issuing the DACA Rescission Memo
without conducting an analysis of the rescission’s im-
pact on “small entities.” (SAC 11 155-59; State Pls.
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Am. Compl. 19 266-73.) MRNY alleges that it is a
“small organization” that is directly affected by the
DACA Rescission Memo and thus has a cause of action
under the RFA. (SAC 1 156.) The State Plaintiffs as-
sert that they and their “small governmental jurisdic-
tions, nonprofits, and businesses, and their residents”
are harmed by Defendants’ failure to conduect such a reg-
ulatory impact analysis. (State Pls. Am. Compl. T 273.)
The court refers to these claims as Plaintiffs “RFA
claims.”

The following chart summarizes these claims:

a. Table: Claims Presented

Challenged Action Cause of Action Batalla Vidal v. Duke® New York v. Trump’
Due Process Clause Fifth claim, {9 167-70 First claim, §§233-39
- APA (substantive) Second claim, 7 149-54 | Fourth claim, 1 253-56
Termination of the DACA. 1451 - cegural) First claim, ] 14448 | Fifth claim, § 257-65
program RFA Third claim, 9 155-59 | Sixth claim, 9 266-73
(MRNY only)
Notification of DACA | Due Process Clause Fourth claim, 1§ 160-66 | Seventh claim, ] 274-80
recipients of (1) the {notice of revised renewal
termination of the DACA deadlines only)
program and (2) revised

renewal deadlines

Changes to DHS policy | Due Process Clause SR ST
regarding the use of | APA (substantive) Second claim, { 149-51,
DACA applicants’ 153-54
information for Equitable estoppel :
immigration-enforcement

purposes

Second claim, §] 240-45

| Third claim, 1] 246-52

3. District Court Proceedings

The parties have vigorously litigated these actions
before this court. Although the full procedural history
can be discerned from the relevant dockets, the court

6 All citations refer to the SAC.
" All citations refer to the State Plaintiffs’ Amended Complaint.
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provides the following limited summary of the pro-
ceedings to date.

Consistent with the regular practice of courts in this
district in civil cases, discovery matters were referred
to the magistrate judge assigned to the case, Magis-
trate Judge James Orenstein, to decide in the first
instance. See 28 U.S.C. § 636(b)(1)(A); Local Civ. R.
72.2. After soliciting the views of the parties as to
whether discovery should proceed (Sept. 15, 2017,
Order (Dkt. 58)), Judge Orenstein authorized discovery
to proceed over Defendants’ objections (Tr. of Sept. 26,
2017, Hr’'g (Docket Number Pending) 26:21-27:22).
Judge Orenstein then issued a case management and
scheduling order (the “Case Management Order”),
which confirmed the previously announced discovery
schedule. (Sept. 27, 2017, Order (Dkt. 67).) Of par-
ticular relevance to these proceedings, the Case Man-
agement and Scheduling Order required Defendants to
produce, by October 6, 2017, an administrative record
as well as a privilege log describing “every document
considered within any component of the executive
branch as part of the process of determining the policy
and actions at issue in these actions that are not being
produced and as to which the defendants would assert
a claim of privilege, regardless of whether the defend-
ants deem such . .. record to be part of the official
administrative record.” (Id. 1 II(c) (the “Privilege
Log Requirement”).)

Defendants promptly challenged the Case Manage-
ment Order. On September 29, 2017, Defendants filed
a motion before this court “seek[ing] relief from” the
Privilege Log Requirement, which, they argued, “raise[d]
substantial separation-of-powers concerns,” to the
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extent it could be read as applying to White House
communications, and required Defendants to assert
privilege with respect to documents that were not pro-
perly included in the administrative record. (Sept. 29,
2017, Defs. Mot. to Vacate (Dkt. 69) (“Defs. Sept. 29
Mot.”) at 2-5.) Defendants also argued that it would
be impossible to comply with the Privilege Log Re-
quirement within the deadline set by the Case Man-
agement Order (id. at 5), and that the court should con-
sider threshold arguments for dismissal of these cases
before allowing discovery to proceed (id. at 5-6). De-
fendants did not specifically argue that discovery was
inappropriate, although they reincorporated arguments
against discovery by reference to a letter they had filed
with Judge Orenstein a week earlier and briefly out-
lined three “threshold dismissal arguments.” (Id. at 1,
5-6; see also Defs. Sept. 22, 2017, Ltr. Regarding Dis-
covery (Dkt. 65).)

The court issued two orders in response to Defend-
ants’ objections. The first order extended the dead-
line for complying with the Privilege Log Requirement
by two weeks, so that the court could consider whether
the as-yet-unproduced administrative record was ade-
quate and whether Defendants retained the presump-
tion that they had correctly compiled the record.
(Oct. 3, 2017, Order (Dkt. 72).) Defendants subse-
quently asked the court to narrow the Privilege Log
Requirement or vacate it entirely. (Defs. Oct. 10,
2017, Reply in Supp. of Mot. to Vacate (Dkt. 80) at 2.)
At the same time, Defendants also asked the court to
stay discovery pending resolution of Defendants’ an-
ticipated dispositive motions, which Defendants averred
would “raise arguments that are strong, purely legal,
and completely dispositive of Plaintiffs’ claims.” (Id.
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at 4.) Defendants did not, however, specifically iden-
tify what those arguments were (instead cross-referencing
their September 29 Motion and string-citing to author-
ity discussed below) or address any of the factors that
courts in this district consider in analyzing whether a
party has demonstrated “good cause” to stay discovery.
See Fed. R. Civ. P. 26(c); Richards v. N. Shore Long
Island Jewish Health Sys., No. 10-CV-4544 (LDW)
(ETB), 2011 WL 4407518, at *1 (E.D.N.Y. Sept. 21, 2011).

The court then issued its second order, which nar-
rowed the scope of the Privilege Log Requirement but
denied Defendants’ request to stay discovery. (Oct.
17, 2017 Mem. & Order (the “Oct. 17 M&O”) (Dkt. 86).)
With respect to Defendants’ arguments that discovery
outside the administrative record was inappropriate,
the court noted that Defendants had not identified any
reason why its review of Plaintiffs’ information-use pol-
icy and notice claims should be limited to an adminis-
trative record that only purported to document the de-
cision to rescind the DACA program. (Id. at 3-5.)
The court declined to vacate the Privilege Log Re-
quirement before Judge Orenstein decided whether the
administrative record was complete. (Oct. 17 M&O at
5-6.) The court agreed, however, that the Privilege
Log Requirement should be narrowed to exclude mate-
rials other than DHS and DOJ communications. (Id.
at 7-9.) Finally, the court declined to exempt DOJ
from the Privilege Log Requirement, as Defendants
had failed to explain their apparent reversal in position
regarding whether Attorney General Sessions was
responsible for the decision to rescind the DACA pro-
gram. (Id. at 9-10.)
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The following evening, Defendants renewed their
motion to stay discovery, this time threatening to seek
mandamus review if the court did not address their ob-
jections by 2 p.m. the following day. (Defs. Oct. 18,
2017, Mot. to Stay (Dkt. 87).) The court ruled expedi-
tiously on these requests. On October 19, 2017, Judge
Orenstein issued an order granting Plaintiffs’ motion to
compel Defendants to produce a complete administra-
tive record. (Oct. 19, 2017, Order Granting Motion to
Produce (Dkt. 89).) The same day, this court issued
another memorandum and order, granting in part and
denying in part Defendants’ motion for a stay. (Oct.
19, 2017, Mem. & Order (the “Oct. 19 M&O”) at 9-11.)
In light of Defendants’ ongoing (and, this time, factu-
ally substantiated) concerns about the burdens of com-
plying with the Privilege Log Requirement, the court
agreed to stay the Privilege Log Requirement except
with respect to documents directly considered by the
Attorney General, Acting Secretary Duke, and their
subordinates who directly advised them on the decision
to end the DACA program. (Id.) The court con-
cluded, however, that Defendants had not demonstrat-
ed “good cause” warranting a stay of discovery (id. at
4-9), nor that they were entitled to a stay pending
mandamus review (id. at 11-12).

On October 20, 2017, the U.S. Court of Appeals for
the Second Circuit issued an emergency stay of discov-
ery and record supplementation in proceedings before
this court, contingent on Defendants’ filing a full peti-
tion for a writ of mandamus by 3 p.m. on October 23,
2017.  (Oct. 20, 2017, USCA Order (Dkt. 91).) Four
days later, the Second Circuit issued a second order,
which extended the stay pending determination of the
mandamus petition but deferred ruling on that petition
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“until such time as the district court has considered
and decided expeditiously issues of jurisdiction and
justiciability.” (Oct. 24, 2017, USCA Order (Dkt. 99).)
In light of that order, the court directed the parties to
file supplemental briefs as to whether the court “lacks
jurisdiction to consider the claims raised in [these
cases] or why such claims are otherwise non-justiciable.”
(Oct. 24, 2017, Order.) In response to that order,
Defendants filed the motion to dismiss currently before
the court. That motion not only argues that the court
lacks jurisdiction to hear these cases, but also contends
that Plaintiffs fail to state a claim upon which relief
should be granted and that the court should not grant a
nationwide injunction, should it decide that Plaintiffs
are entitled to relief.®

II. LEGAL STANDARDS

Pursuant to the Second Circuit’s direction, the court
addresses only “issues of jurisdiction and justiciability”
at this point in the proceedings. (Oct. 24, 2017, USCA
Order; Oct. 27, 2017, Order (Dkt. 98).) Accordingly,
the court will consider only those portions of Defend-

8 Prior to filing their Motion to Dismiss, Defendants requested
and received leave to file an overlong brief “in order ... to
fully present their dismissal arguments in these cases.” (Defs.
Oct. 25, 2017, Appl. for Leave to File Excess Pages (Dkt. 94); Oct.
26, 2017, Order Granting Defendants’ Application for Leave to File
Excess Pages.) That application did not expressly indicate that
Defendants intended to present arguments for dismissal for failure
to state a claim under Rule 12(b)(6), as opposed to just the “juris-
diction and justiciability” arguments specifically referenced by the
Second Circuit’s and this court’s October 24, 2017, orders. De-
fendants would not have required these excess pages had they
confined their briefing to those issues. (See Oct. 27, 2017, Order
(Dkt. 98).)
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ants’ motion to dismiss that challenge the court’s subject-
matter jurisdiction pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure.

Under Rule 12(b)(1), the court must dismiss a claim
“for lack of subject matter jurisdiction . .. when the
. . . court lacks the statutory or constitutional power
to adjudicate it.” Makarova v. United States, 201 F.3d
110, 113 (2d Cir. 2000). When considering a Rule
12(b)(1) motion, the court “must take all uncontroverted
facts in the complaint ... as true, and draw all
reasonable inferences in favor of the party asserting
jurisdiction.” Tandon v. Captain’s Cove Marina of
Bridgeport, Inc., 752 F.3d 239, 243 (2d Cir. 2014).
Nevertheless, “the party asserting subject matter juris-
diction ‘has the burden of proving by a preponderance
of the evidence that it exists.”” Id. (quoting Makarova,
201 F.3d at 113). “[Wlhere jurisdictional facts are
placed in dispute, the court has the power and obliga-
tion to decide issues of fact by reference to evidence
outside the pleadings, such as affidavits.” 1d. (quoting
APWU v. Potter, 343 F.3d 619, 627 (2d Cir. 2003)).

ITII. DISCUSSION

Defendants raise four challenges to the court’s au-
thority to hear the above-captioned cases. First, De-
fendants argue, these cases are not justiciable under
the APA because the decision to rescind the DACA
program was “committed to agency discretion by law.”
See 5 U.S.C. § 701(a)(2). (Defs. Mem. at 12-17.) Sec-
ond, Defendants contend that the decision to terminate
the DACA program constitutes a denial of deferred ac-
tion, judicial review of which is barred by Section
1252(g) of the INA. See 8 U.S.C. § 1252(g). (Id. at
17-19.) Third, they maintain, the Batalla Vidal Plain-
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tiffs lack standing to bring certain claims (id. at 28-29,
34-35, 37), and the State Plaintiffs lack Article III stand-
ing to bring any claims (id. at 19-21). Fourth, Defend-
ants assert, the State Plaintiffs and MRNY cannot bring
claims under the APA because they assert interests
that fall outside the “zone of interests” protected by
the INA. (Id. at 19-20.) The court addresses each
argument in turn.

A. Committed to Agency Discretion by Law

Defendants first argue that these cases are non-
justiciable because the decision to end the DACA pro-
gram was committed to DHS’s exclusive discretion by
law. The court disagrees. Certain agency decisions,
including decisions not to institute enforcement action,
are presumptively immune from judicial review under
the APA because they are “committed to agency dis-
cretion by law.” 5 U.S.C. § 701(a)(2); Heckler v.
Chaney, 470 U.S. 821 (1985). But the rescission of the
DACA program was not such a decision, nor have De-
fendants explained why Section 701(a)(2) precludes
review of Plaintiffs’ constitutional claims or other
claims challenging actions other than the decision to
rescind the DACA program.’

9 It is not clear whether Section 701(a)(2) limits the court’s juris-
diction or instead forms an “essential element” of a claim for relief
under the APA. Sharkey v. Quarantillo, 541 F.3d 75, 87-88
(2d Cir. 2008); accord Conyers v. Rossides, 558 F.3d 137, 143 n.8
(2d Cir. 2009). Nothing turns on this distinction here, however,
because Section 701(a)(2) does not shield Defendants’ actions from
Judicial review.
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1. Statutory and Equitable Claims

Section 701(a)(2) of the APA does not preclude judi-
cial review of Plaintiffs’ statutory and equitable claims.
“Under the APA, a party aggrieved by agency action is
generally ‘entitled to judicial review thereof.””
Westchester v. U.S. Dep’t of Hous. and Urban Dev.,
78 F.3d 412, 418 (2d Cir. 2015) (quoting 5 U.S.C.
§ 702). “There is a strong presumption favoring judi-
cial review of administrative action.” Salazar v. King,
822 F.3d 61, 75 (2d Cir. 2016). Judicial review is not
available, however, “to the extent that . . . statutes
preclude judicial review,” 5 U.S.C. § 701(a)(1), or
“agency action is committed to agency discretion by
law,” § 701(a)(2). The latter is “a very narrow excep-
tion” to the presumption of reviewability of agency
action under the APA, and it applies “in those rare in-
stances where ‘statutes are drawn in such broad terms
that in a given case there is no law to apply.”” Citi-
zens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402,
410 (1971) (quoting S. Rep. No. 752, 79th Cong., 1st Sess.,
26 (1945)), abrogated on other grounds by Califano v.
Sanders, 430 U.S. 99 (1977); see also Chaney, 470 U.S.
at 830 (agency action is unreviewable “if a statute is
drawn so that a court would have no meaningful stand-
ard against which to judge the agency’s exercise of
discretion”). “To determine whether there is ‘law to
apply’ that provides ‘judicially manageable standards’
for judging an agency’s exercise of discretion, the
courts look to the statutory text, the agency’s regula-
tions, and informal agency guidance that govern the
agency’s challenged action.” Salazar, 822 F.3d at 76
(quoting Chaney, 470 U.S. at 830). These enactments
supply “law to apply” because they may govern the
agency’s exercise of its own discretion. See id. at
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76-77 (citing INS v. Yueh-Shaoi Yang, 519 U.S. 26, 32
(1996)); Sec’y of Labor v. Twentymile Coal Co., 456 F.3d
151, 158-59 (D.C. Cir. 2006).

a. “Lawto Apply”

Here, there is “law to apply,” permitting meaningful
judicial review of Plaintiffs’ statutory claims. Plaintiffs
assert statutory claims under the APA and RFA.
With respect to Plaintiffs’ procedural APA and RFA.
claims, the relevant “law to apply” is found in the APA
and RFA themselves, both of which specify procedures
that agencies must follow when engaging in “substan-
tive” or “legislative” rulemaking. See 5 U.S.C. §§ 553,
604. The process by which an agency makes a rule
may be reviewed for compliance with applicable pro-
cedural requirements regardless of whether the sub-
stance of the rule is itself reviewable. See Lincoln v.
Vigil, 508 U.S. 182, 195-98 (1993); Am. Med. Ass’n v.
Reno, 57 F.3d 1129, 1134 (D.C. Cir. 1995); N.Y.C. Em-
ployees’ Ret. Sys. v. SEC, 45 F.3d 7, 11 (2d Cir. 1995).

There is also “law to apply” permitting meaningful
judicial review of Plaintiffs’ substantive APA claims.
In order to satisfy Section 706(2)(a), Plaintiffs must
identify some source of law, other than the APA’s “ar-
bitrary and capricious” standard, against which the
court can review their claims: “If agency actions could
be challenged as ‘arbitrary and capricious,” without ref-
erence to any other standard, then § 701 (a)(2)’s limita-
tion on APA review would amount to no limitation at
all, and nothing would ever be ‘committed to agency
discretion by law.”” Lunney v. United States, 319 F.3d
550, 559 n.5 (2d Cir. 2003). The court agrees that Plain-
tiffs have identified “law to apply” to these claims. In
deciding to rescind the DACA program, Defendants
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expressly and exclusively relied on a legal determina-
tion that the program was unlawful and could not be
sustained in court. (Sessions Letter, AR 251; DACA
Rescission Memo, AR 253-55.) The court may review
that rationale in light of, among other sources, the text
of the INA and other statutes, the history of the use of
deferred action by immigration authorities, and the
OLC Opinion." While Defendants attempt to recast
the decision to rescind the DACA program as the
product of a discretionary “balancing of the costs and
benefits of keeping the policy in place, on one hand,
with the risk of ‘potentially imminent litigation’ that
could throw DACA into immediate turmoil” (Defs. Mem.
at 15), that argument is unsupported by the text of the
Sessions Letter and the DACA Rescission Memo.

Defendants’ argument that the decision to rescind
the DACA program is unreviewable, notwithstanding
the “substantive legal” rationale given for that decision
(Defs. Mem. at 15), is unpersuasive. Defendants cor-
rectly note that unreviewable agency action does not
become reviewable simply because “the agency gives a
reviewable reason for otherwise unreviewable action.”
(Defs. Mem. at 13 (quoting ICC v. Bhd. of Locomotive
Eng’rs, 482 U.S. 270, 283 (1987) (“BLE”)).) See BLE,
482 U.S. at 283 (“[A] common reason for failure to

10 The State Plaintiffs also assert a claim for equitable estoppel.
(State Pls. Am. Compl. 11 246-52.) With respect to the State
Plaintiffs’ equitable estoppel claim, the court assumes for the sake
of argument that the relevant “law to apply” may be found in
DHS’s past statements and practices regarding the use of DACA
applicants’ information. See Salazar, 822 F.3d at 76-77. (See
State Pls. Am. Compl. 11 39-44.) The court need not decide this
question, however, because, as discussed below, the State Plaintiffs
lack standing to assert this claim. (See infra Section I11.C.2.b.)
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prosecute an alleged criminal violation is the prosecu-
tor’s belief . .. that the law will not sustain a con-
viction. That is surely an eminently ‘reviewable’
proposition, in the sense that courts are well qualified
to consider the point; yet it is entirely clear that the
refusal to prosecute cannot be the subject of judicial
review.”). That argument simply begs the question,
however, of whether the decision to rescind DACA is
actually unreviewable. While it may be true that a
presumptively unreviewable decision does not become
subject to judicial review simply because the decision-
maker expresses a “reviewable” rationale,” see id., the
decision to rescind the DACA program was not inher-
ently such a decision, as the following section discusses
in detail.

b. Prosecutorial Discretion

Nor does the decision to end the DACA program fall
within a class of decisions traditionally regarded as
presumptively immune from judicial review under
Section 701(a)(2) of the APA. (Defs. Mem. at 12-14.)
Defendants assert that the decision to rescind the
DACA program constitutes “an exercise of enforce-
ment discretion” that is “entrusted to the agency
alone” and immune from judicial review. (Id. at 15.)
The court concludes, however, that the decision to
eliminate the DACA program—a program by which
certain undocumented immigrants could request im-
migration authorities to exercise prosecutorial discre-
tion with respect to them—was not itself a presump-
tively unreviewable exercise of enforcement discretion.

Defendants rely in particular on Chaney, which held
that decisions not to take enforcement action were
presumptively not subject to judicial review under the
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APA. 1In Chaney, the Court rejected an attempt by a
group of prisoners awaiting execution by lethal injunc-
tion to force the Food and Drug Administration to take
enforcement action to prevent the use of certain drugs
for capital punishment. See Chaney, 470 U.S. at 823-25,
830-33. The Court held that a regulator’s refusal to
take enforcement action was presumptively unreview-
able, because decisions not to take enforcement action
typically “involve[] a complicated balancing of a num-
ber of factors which are peculiarly within [the agency’s]
expertise,” id. at 831, and do not implicate the agency’s
exercise of “coercive power over an individual’s liberty
or property rights, and thus do[] not infringe upon
areas that courts often are called to protect,” id. at 832.

The decision to rescind DACA is unlike the non-
enforcement decision at issue in Chaney. First, Plain-
tiffs do not challenge an agency’s failure or refusal to
prosecute or take enforcement actions with respect to
certain violations of law. Instead, they challenge De-
fendants’ affirmative decision to eliminate a program
by which DHS exercised prosecutorial discretion with
respect to a large number of undocumented immi-
grants. The DACA Rescission Memo curtails (if it
does not eliminate outright) DHS’s ability to exercise
prosecutorial discretion with respect to individuals pre-
viously eligible to request deferred action. Although
the DACA Rescission Memo notes that it does not limit
DHS’s “otherwise lawful enforcement or litigation pre-
rogatives,” it makes clear that DHS “[wl]ill reject all
DACA initial requests and associated applications for
Employment Authorization Documents filed after
[September 5, 2017]” and “[wl]ill reject all DACA re-
newal requests and associated applications for Em-
ployment Authorization Documents” inconsistent with
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the terms of the Memo. This affirmative decision to
constrain DHS’s prosecutorial discretion cannot be
analogized to an exercise of prosecutorial discretion,
which would be presumptively immune from judicial
review. Cf. Texas, 809 F.3d at 165-69 (creation of the
DAPA program was reviewable because it was a “af-
firmative agency action,” not an exercise of enforce-
ment discretion). Second, Plaintiffs do not challenge
non-enforcement decisions, which do not subject indi-
viduals to the “coercive power” of the state. Chaney,
470 U.S. at 831. To the contrary, the rescission of the
DACA program subjects individuals who previously
enjoyed some protection from removal to coercive state
authority. Third, Defendants’ decision to rescind the
DACA program does not appear to have been motivat-
ed by a “complicated balancing of a number of factors
which are peculiarly within [the agency’s] expertise.”
See id. Instead, Defendants stated that they were re-
quired to rescind the DACA program because it was
unlawful, which suggests both that Defendants did not
believe that they were exercising discretion when re-
scinding the program and that their reasons for doing
so are within the competence of this court to review.
(Sessions Letter; DACA Rescission Memo at 4.) The
decision to rescind the DACA program is thus mani-
festly unlike the non-enforcement decision at issue in
Chaney. While courts have also held that agency de-
cisions to take (as opposed to refrain from taking) en-
forcement action are also unreviewable under the APA
when there are no judicially manageable standards for
reviewing the agency’s discretion in choosing to bring
an enforcement action, see Speed Mining, Inc. v. Fed.
Mine Safety & Health Rev. Comm’n, 528 F.3d 310,
316-19 (4th Cir. 2008); Twentymile Coal, 456 F.3d at
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155-59, those cases are inapposite because there is “law
to apply” to review the decision to rescind DACA.

Finally, Defendants’ arguments that Section 701(a)(2)
precludes judicial review of Plaintiffs’ suits focus on the
decision to rescind the DACA program. Defendants
do not explain why the alleged decision to change
DHS’s policy regarding the use of DACA applicants’
information should be immune from judicial review.
To the contrary, there is “law to apply” in reviewing
that decision (namely, DHS’s prior statements about
the uses of DACA applicants’ information), and the
court does not understand how the change in that policy
can be analogized to the sorts of decisions, such as en-
forcement and non-enforcement decisions, that courts
have recognized as presumptively exempt from judicial
review. Accordingly, to the extent the Batalla Vidal
Plaintiffs also challenge DHS’s alleged change in in-
formation-use policy as part of their substantive APA
claim, that claim is reviewable. (SAC 11 151, 153-54.)

2. Constitutional Claims

Nor does Section 701(a)(2) preclude judicial review
of Plaintiffs’ constitutional claims. It is well-established
that “even where agency action is ‘committed to agency
discretion by law,” review is still available to determine
if the Constitution has been violated.” Padula v. Web-
ster, 822 F.2d 97, 101 (D.C. Cir. 19871; accord Inova
Alexandria Hosp. v. Shalala, 244 F.3d 342, 347 (4th Cir.
2001); Woodward v. United States, 871 F.2d 1068,
1072-73 (Fed. Cir. 1989).

In Webster v. Doe, 486 U.S. 592 (1988), the Court
rejected the Government’s argument that Section
701(a)(2) barred a former CIA employee from bringing
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constitutional claims challenging his termination from
the agency. Because the National Security Act of
1947 vested the CIA Director with authority over firing
decisions, the decision to fire the plaintiff because of
his sexual orientation had been “committed to agency
discretion by law,” and he could not challenge that de-
cision under the APA. 1d. at 594-95, 599-601. The
National Security Act did not expressly preclude re-
view of constitutional claims, however, so the Court
would not presume that such claims were unreviewa-
ble. Id. at 603-04 (noting that the Court has held that
“where Congress intends to preclude judicial review of
constitutional claims its intent to do so must be clear,”
in order to “avoid the ‘serious constitutional question’
that would arise if a federal statute were construed to
deny any judicial forum for a colorable constitutional
claim” (quoting Bowen v. Mich. Acad. of Family Physi-
cians, 476 U.S. 667, 681 n.12 (1986))). Similarly, De-
fendants identify no express indication that Congress
intended to preclude judicial review of the actions at
issue in these cases. While DHS undoubtedly exercises
“wide discretion ... in the enforcement of the immi-
gration laws” (Defs. Mem. at 16), that is insufficient to
preclude review of Plaintiffs’ constitutional claims.

3. Deference to the Executive Branch on
Immigration Matters Does Not Counsel a
Different Result

Lastly, Defendants contend that the court should
read Section 701(a)(2) broadly in light of the Executive
Branch’s wide discretion to enforce the immigration
laws. (Id. at 16-17.) The Supreme Court, however,
has applied the “strong presumption in favor of judicial
review of administrative action” in the immigration
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context. See INS v. St. Cyr, 533 U.S. 289, 299 (2001).
Defendants’ specific arguments for a broad reading of
Section 701(a)(2) likewise unavailing. While Defend-
ants argue that judicial review of these cases is inap-
propriate because review could slow down the Execu-
tive Branch’s removal of undocumented immigrants
from this country, 8 U.S.C. § 1252(g) already precludes
individuals in removal proceedings from delaying those
proceedings by claiming that they were improperly
denied deferred action. See AAADC, 525 U.S. at 485.
In any event, those concerns do not apply to these cas-
es, as the court discusses in Section II1I.B below. De-
fendants also argue that judicial review of immigration
decisions is inappropriate because judicial review “may
involve ‘not merely the disclosure of normal domestic
law enforcement priorities and techniques, but often the
disclosure of foreign-policy objectives’ or other sensitive
matters.” (Defs. Mem. at 16 (quoting AAADC, 525 U.S.
at 490).) Defendants’ stated rationale for rescinding
the DACA program, however, turns wholly on ques-
tions of U.S. constitutional and administrative law, not
sensitive law-enforcement, intelligence, or foreign-policy
issues. In any event, vague speculation that judicial
review might somehow implicate foreign-policy con-
cerns is insufficient to justify a presumption that im-
migration cases are not subject to judicial review.
Washington v. Trump, 847 F.3d 1151, 1161 (9th Cir.
2017) (“[T]he Supreme Court has repeatedly and ex-
plicitly rejected the notion that the political branches
have unreviewable authority over immigration . . . .”),
reconsid. en banc denied, 853 F.3d 933 (9th Cir. 2017),
superseded by 858 F.3d 1168 (9th Cir. 2017). While the
court is sensitive to the deference warranted to the
Executive Branch in this sphere, Defendants’ claims
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for deference cannot substitute for the “clear and con-
vincing evidence” that Congress intended to restrict
judicial review of administrative action. Sharkev v.

Quarantillo, 541 F.3d 75, 84 (2d Cir. 2008) (internal
quotation marks and citation omitted).

B. INA Jurisdictional Bar

Nor does the INA divest the court of jurisdiction to
hear this case. That Act contains a provision, 8 U.S.C.
§ 1252(g), that limits judicial review of certain actions
“by or behalf of any alien arising from” certain depor-
tation proceedings. 8 U.S.C. § 1252(g); see AAADC,
525 U.S. at 472. As explained below, that provision
has no bearing on these cases, which do not arise from
one of the three specifically enumerated actions by im-
migration authorities that trigger application of the
statute. Moreover, by its terms, Section 1252(g) does
not apply to claims brought by MRNY or the State
Plaintiffs.

1. Programmatic Challenges to DACA-Related
Decisions

First, the court considers whether Section 1252(g)
strips the court of jurisdiction to hear Plaintiffs’ chal-
lenges to the decision to rescind the DACA program.
The court begins, as usual, with the text of the statute.
In relevant part, Section 1252(g) provides as follows:

Except as provided in this section and notwith-
standing any other provision of law (statutory or
nonstatutory) ... no court shall have jurisdic-
tion to hear any cause or claim by or on behalf of
any alien arising from the decision or action by the
Attorney General to commence proceedings, adju-
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dicate cases, or execute removal orders against any
alien under this chapter.

(emphasis added). As the Court has stated, this “pro-
vision applies only to three discrete actions that the
Attorney General make take: her ‘decision or action’
to ‘commence proceedings, adjudicate cases, or execute
removal orders.”” AAADC, 525 U.S. at 482. Accor-
dingly, the court must consider whether Plaintiffs’ suits
“arise from [a] decision or action by [DHS"] to com-
mence proceedings, adjudicate cases, or execute re-
moval orders against any alien.” 8 U.S.C. § 1252(g).

They do not, Defendants’ termination of the DACA
program does not, by itself, “commence proceedings,
adjudicate cases, or execute removal orders against
any alien.” Id. By rescinding the DACA program.
Defendants eliminated a set of guidelines identifying a
discrete class of undocumented immigrants who were
eligible to apply for deferred action. (See 2012 DACA
Memo.) That decision, by itself, did not trigger any
specific enforcement proceedings.”” Nor do the indi-

11" As part of transferring many immigration-related responsi-
bilities from the Attorney General to the Secretary of DHS, the
Homeland Security Act of 2002 provides that statutory references
“to any department, commission, or agency or any officer or office
the functions of which are so transferred shall be deemed to refer
to the Secretary [of DHS], other official, or component of [DHS]
to which such function is so transferred.” 6 U.S.C. § 557; Shabaj
v. Holder, 718 F.3d 48, 51 n.3 (2d Cir. 2013).

2 Defendants have represented publicly that no action will be
taken against DACA recipients prior to March 5, 2018. (See, e.g.,
Donald J. Trump (@realDonaldTrump), Twitter.com (Sept. 7, 2017,
6:42 a.m.), https://twitter.com/realdonaldtrump/status/90578845930
1908480 (“For all of those (DACA) that are concerned about your
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vidual Batalla Vidal Plaintiffs attack decisions by DHS
to “commence proceedings, adjudicate cases, or exe-
cute removal orders” against them or any other specific
individuals. Each of those Plaintiffs has received
deferred action (see SAC 11 3-42), and the record does
not suggest that any are currently in removal proceed-
ings and seek to challenge the end of the DACA pro-
gram as a means of obstructing those proceedings.
Instead, Plaintiffs bring broad, programmatic challenges
to Defendants’ decisions (1) to end the DACA program;
(2) to provide limited notice of that decision to DACA
recipients; and (3) to change DHS’s information-use
policy. None of those constitutes a “decision or action

to commence proceedings, adjudicate cases, or
execute removal orders against any alien.” 8 U.S.C. |
§ 1252(g); cf. Texas, 809 F.3d at 164 (creation of DAPA
reviewable because “decision to grant lawful presence
to millions of [undocumented immigrants] on a class-
wide basis” was not enumerated in the text of Section
1252(g)). Accordingly, Section 1252(g) does not bar
judicial review of challenges to those decisions.

This conclusion comports with both the plain mean-
ing of the statute and with the Supreme Court’s deci-
sion in AAADC. First, AAADC makes clear that
Section 1252(g) only limits judicial review with respect
to suits arising from certain enumerated decisions by
immigration authorities. Writing for the Court, Jus-
tice Scalia specifically rejected the notion that Section
1252(g) was “a sort of ‘zipper’ clause that says ‘no judi-
cial review in deportation cases unless this section
provides judicial review.” 525 U.S. at 482. Instead,

status during the 6 month period, you have nothing to worry about
—No action!”).)
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“[t]he provision applies only to [the] three discrete
actions” referenced above. Id. While “[t]here are of
course many other decisions or actions that may be
part of the deportation process,” the Court stated, “[i]t
is implausible that the mention of three discrete events
along the road to deportation was a shorthand way of
referring to all claims arising from deportation pro-
ceedings.” 1d. Defendants’ argument that Section
1252(g) encompasses challenges to the decision to end
the DACA program because “[t]he denial of continued
deferred action is a necessary step in commencing
enforcement proceedings at some later date” (Defs.
Mem. at 18), is thus at odds with AAADC.

Second, the reasoning of AAADC does not support
extending Section 1252(g) to encompass challenges to
the decision to rescind DACA. In AAADC, the Court
reasoned that Section 1252(g) must have been intended
to limit judicial review of denials of deferred action:

Section 1252(g) seems clearly designed to give some
measure of protection to “no deferred action” deci-
sions and similar discretionary determinations, pro-
viding that if they are reviewable at all, they at least
will not be made the bases of separate rounds of ju-
dicial intervention outside the streamlined process
that Congress has designed [(i.e., for judicial review
of final orders of removal)].

525 U.S. at 485. These limits were “entirely under-
standable” in order to prevent “the deconstruction,
fragmentation, and hence prolongation of removal pro-
ceedings” that could result if immigrants were allowed
to attack in-process removal proceedings by claiming
that they were singled out by immigration authorities
for adverse treatment. Id. at 487; see id. at 487-92.
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Because the Batalla Vidal Plaintiffs challenge the pro-
grammatic decision to rescind DACA, rather than at-
tempting to obstruct their specific removal proceedings
by claiming that they were improperly denied deferred
action, these cases do not implicate the concern raised
in AAADC.

Accordingly, Section 1252(g) does not preclude re-
view of these actions.

2. Claims by MRNY and the State Plaintiffs

Moreover, Section 1252(g) does not preclude judicial
review of the claims brought by MRNY or the State
Plaintiffs in particular. Again, the court begins with
the text of the statute. Section 1252(g) only bars suits
“by or on behalf of any alien arising from the decision
or action ... tocommence proceedings, adjudicate
cases, or execute removal orders against any alien.”
(emphasis added). But neither MRNY nor the State
Plaintiffs are suing “on behalf of any alien” in removal
proceedings or subject to an order of removal. In-
stead, MRNY sues in its own right, because it claims
that the rescission of DACA has interfered with its
operations. (SAC 11 54-57.) Likewise, the State
Plaintiffs sue not “on behalf of any alien,” but instead
to vindicate their own proprietary and quasi-sovereign
interests.”” (State Pls. Opp’n to Mot. to Dismiss (“State

13 While a parens patriae suit is in some sense brought by a state
“on behalf of” its citizens, “[t]he asserted quasi-sovereign interests
will be deemed sufficiently implicated to support parens patriae
standing only if ‘the injury alleged affects the general population of
a State in a substantial way.”” Puerto Rico ex rel. Quiros v.
Bramkamp, 654 F.2d 212, 215 (2d Cir. 1981) (emphasis added) (quo-
ting Maryland v. Louisiana, 451 U.S. 725, 738 (1981)). A state can-
not sue parens patriae simply to assert its citizens’ personal claims.
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Pls. Opp'n”) (No. 17-CV-5228, Dkt. 82) at 19-22.)
MRNY and the State Plaintiffs seek to assert their own
rights and the rights of the general public, not those of
individual immigrants in removal proceedings or sub-
ject to orders of removal. There is no reason why
Section 1252(g) would deprive the court of jurisdiction
over their claims, brought on their own behalf.

C. Standing

The court next considers whether Plaintiffs have es-
tablished that they have standing to sue. Defendants
only cursorily raise Article III standing defenses.
(Defs. Mem. at 19-20, 34, 37.) “Because the standing
issue goes to this [clourt’s subject matter jurisdiction,”
however, “it can be raised sua sponte.” Cent. States Se.
& Sw. Areas Health & Welfare Fund v. Merck-Medco
Managed Care, L.LL.C., 433 F.3d 181, 198 (2d Cir. 2005).

Under the U.S. Constitution, federal courts may hear
only certain “cases” or “controversies.” U.S. Const.
art. III, § 2. This “case-or-controversy requirement”
means that a plaintiff must have “standing,” or a suffi-
cient interest in a live dispute, to sue in federal court.
See Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1546-47
(2016). At its “irreducible constitutional minimum,”
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992), standing consists of three elements:

See Pennsylvania v. New Jersey, 426 U.S. 660, 665-66 (1976) (per
curiam) (collecting cases). To the extent the State Plaintiffs at-
tempt to bring parens patriae claims based on harm to their quasi-
sovereign interests, those claims are not “on behalf of” specific im-
migrants, but instead seek to protect the general welfare of their
residents. In any event, as the court discusses below, the State
Plaintiffs lack parens patriae standing to bring these claims.
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To establish Article III standing, [Plaintiffs] must
demonstrate: “(1) injury-in-fact, which is a con-
crete and particularized harm to a legally protected
interest; (2) causation in the form of a fairly tracea-
ble connection between the asserted injury-in-fact
and the alleged actions of the defendant; and (3) re-
dressability, or a non-speculative likelihood that the
injury can be remedied by the requested relief”

Allco Fin. Ltd. v. Klee, 861 F.3d 82, 95 (2d Cir. 2017)
(quoting W.R. Huff Asset Mgmt. Co., LL.C v. Deloitte
& Touche LLP, 549 F.3d 100, 106-07 (2d Cir. 2008));
accord Lujan, 504 U.S. at 560-61. The “first and fore-
most” of these three requirements, “injury-in-fact” re-
quires a plaintiff to “show that he or she suffered an
invasion of a legally protected interest that is ‘concrete
and particularized’ and ‘actual or imminent, not con-
jectural or hypothetical.”” Spokeo, Inc. v. Robins,
136 S. Ct. 1540, 1548 (2016) (internal quotation marks
and citation omitted) (quoting Lujan, 504 U.S. at 560).
To be “imminent,” the injury must be “certainly im-
pending”; “allegations of possible future injury are not
sufficient.” Clapper v. Amnesty Int’l USA, 568 U.S.
398, 409 (2013) (internal quotation marks, alteration,
and citation omitted). The second and third require-
ments, “causation” and “redressability,” require a plain-
tiff to demonstrate that the “injury-in-fact” he or she
suffers is “fairly traceable to the challenged action of
the defendant and likely to be redressed by a favorable
decision.” Lexmark Int’l, Inc. v. Static Control Com-
ponents, Inc., 134 S. Ct. 1377, 1386 (2014) (citing Lujan,
504 U.S. at 560). A plaintiff need not, however, dem-
onstrate that the defendant was the proximate or “but-
for” cause of the injury-in-fact. Id. at 1391 n.6; Roth-
stein v. UBS AG, 708 F.3d 82, 91-92 (2d Cir. 2013).
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The court considers standing separately with respect
to each claim raised in each case. DaimlerChrysler
Corp. v. Cuno, 547 U.S. 332, 352 (2006). “[T]he pres-
ence of one party with standing is sufficient to satisfy
Article III’s case-or-controversy requirement” with re-
spect to each claim and form of relief sought. Rums-
feld v. Forum for Acad. & Inst. Rights, Inc., 547 U.S. 47,
53 n.3 (2006) (“FAIR”). The court therefore considers
whether, for each claim raised in each of these two
actions, at least one plaintiff has standing to sue.

1. Batalla Vidal Plaintiffs
a. DACA Rescission Claims

Defendants unsurprisingly do not contest that the
Batalla Vidal Plaintiffs have standing to challenge the
decision to rescind the DACA program. If the DACA
program ends, the individual Batalla Vidal Plaintiffs
almost certainly will lose their work authorization, the
availability of which turns on their status as recipients
of deferred action. See 8 C.F.R. § 274a.12(c)(14).
Loss of their ability to work in the United States is
clearly an “injury-in-fact” fairly traceable to the rescis-
sion of the DACA program. Additionally, if they were
to lose their deferred action, the individual Batalla
Vidal Plaintiffs would be subject to removal from the
United States. There is nothing “speculative” about
the possibility that they would actually be removed.
See Hedges v. Obama, 724 F.3d 170, 195-97 (2d Cir.
2013) (to establish standing, a plaintiff who is clearly in
violation of a “recent and not moribund” statute need
not affirmatively demonstrate the government’s intent
to enforce the statute, absent “a disavowal by the gov-
ernment or another reason to conclude that no such
intent exist[s]” (quoting Doe v. Bolton, 410 U.S. 179,
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188 (1973))): cf. Amnesty Int’l, 568 U.S. at 410-16 (no
standing where alleged injury-in-fact rested on a
“speculative” “chain of contingencies”). Those harms
are “fairly traceable” to the termination of the DACA
program and would be redressed by the vacatur of that
decision. The Batalla Vidal Plaintiffs thus have Arti-
cle III standing to challenge the decision to rescind the
DACA program.

The Batalla Vidal Plaintiffs also have standing to
challenge the process by which Defendants decided to
end the DACA program. Plaintiffs have standing to
assert procedural rights “so long as the procedures in
question are designed to protect some threatened con-
crete interest . . . that is the ultimate basis of [their]
standing.” Lujan, 504 U.S. at 573 n.8. “When a liti-
gant is vested with a procedural right, that litigant has
standing if there is some possibility that the requested
relief will prompt the injury-causing party to reconsider
the decision that allegedly harmed the litigant.” Mas-
sachusetts v. EPA, 549 U.S. 497, 518 (2007). Here,
there is “some possibility” that if Defendants had sub-
jected the decision to rescind the DACA program to
notice and comment and analyzed the impact of that
decision on small entities, they would have reached a
different outcome. Accordingly, the Batalla Vidal Plain-
tiffs also have Article III standing to assert their pro-
cedural APA claim, and MRNY has Article III stand-
ing to assert its RFA claim.

Defendants contend that Plaintiffs cannot assert
procedural APA claims because, if the decision to re-
scind the DACA program was a “substantive” or “leg-
islative” rule requiring notice-and-comment rulemak-
ing, then, “a fortiori so was enacting the policy in the
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first place,” and the DACA program itself was thus
“void ab initio—leaving Plaintiffs without a remedy.”
(Defs. Mem. at 28-29.) It does not follow, however,
that if the rescission of the DACA program required
notice and comment, the program’s creation necessari-
ly required notice and comment as well. (See Defs.
Mem. at 29 n.7.) While Defendants might be correct
on the merits (an issue that the court does not consider
or resolve at this time), all that Article III requires is
that Plaintiffs show that their alleged injury would be
redressed by the ruling they seek—i.e., that the deci-
sion to rescind DACA should be vacated because it was
procedurally defective.

b. Information-Use Policy Claim

The Batalla Vidal Plaintiffs also have standing to
challenge the alleged changes to DHS’s information-
use policy. To obtain deferred action and work au-
thorization under DACA, an applicant was required to
provide USCIS with extensive personal information,
including his or her home address, height, weight, hair
and eye color, fingerprints, photograph, and signature,
and submit to a background check. (See USCIS,
Form I-821D: Consideration of Deferred Action for
Childhood Arrivals (SAC, Ex. B (Dkt. 60-1)) at ECF
pp. 6-8; USCIS, Instructions for Consideration of De-
ferred Action for Childhood Arrivals (SAC, Ex. B (Dkt.
60-1)) at ECF p.3.) The Batalla Vidal Plaintiffs also
allege that DACA applicants “routinely provided”
other personal information, “including copies of school
records, pay stubs, bank statements, passports, birth
certificates, and similar records,” in support of their
applications. (SAC 9 70.) They contend that this
information will enable DHS to deport them more
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easily once their deferred action expires. (Id. 1 127.)
The court agrees. It is not difficult to infer that this
information would facilitate DHS’s ability to remove
these individuals from the country. This increased
likelihood of removal is sufficiently concrete, imminent,
and traceable to Defendants’ alleged conduct to estab-
lish standing.

Defendants argue that Plaintiffs lack standing to
pursue their information-use policy claims because
“[n]o Plaintiff plausibly alleges that the agency has in
fact used his DACA information for any enforcement
purpose, much less initiated enforcement proceedings
against him as a result, or that there is any imminent
threat of this occurring.” (Defs. Mem. at 37.) The
individual Batalla Vidal Plaintiffs need not wait, how-
ever, until they are deported to have standing to press
this claim. Once their deferred action expires, they
will be subject to removal from the United States, and
the court will presume that Defendants will enforce the
immigration laws against them. See Hedges, 724 F.3d
at 197. Nor will the court ignore the obvious reality
that many DACA recipients will be removed from the
country when their deferred action expires. (See, e.g.,
State Pls. Am. Compl. 1 71 (quoting a statement by
Acting Director of ICE Thomas Homan that undocu-
mented immigrants “should be uncomfortable” and
“should look over [their] shoulder[s]” and “be wor-
ried”).) The threat of removal based on information
provided to DHS is sufficiently imminent as to consti-
tute injury-in-fact.
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c. Notice Claim

The Batalla Vidal Plaintiffs lack standing, however,
to assert their notice claim. In their Second Amended
Complaint, the Batalla Vidal Plaintiffs allege that, fol-
lowing the enactment of the DACA Rescission Memo,
Defendants failed to send DACA recipients whose sta-
tus expired by March 5, 2018, individualized notices
“advising them that they must apply to renew DACA
by October 5, 2017 or be forever ineligible to renew
their status.” (SAC 1 1165; see id. at 3, 11 48, 103-05,
160-66.) As Defendants correctly note, however, the
Batalla Vidal Plaintiffs have not alleged that any of
them missed the October 5, 2017, deadline or suffered
other adverse effects from not receiving such individu-
alized notice. (Defs. Mem. at 34-35.) Nor, even
drawing all reasonable inferences in Plaintiffs’ favor,
does the Second Amended Complaint show that MRNY
was injured by Defendants’ failure to provide DACA
recipients with individualized notice of the renewal
deadline.” While the Second Amended Complaint al-
leges that “MRNY has not been able to reach four

14 The court also notes that the renewal deadline provided by the
DACA Rescission Memo was not significantly different than that
provided by existing DHS policy. The State Plaintiffs allege that
“[plrior to termination of DACA, a DACA grantee whose renewal
status expires in February 2018 would have received an individual-
ized renewal notice informing the grantee that he or she had to file
a renewal 120-150 days prior to expiration . .. in order to avoid
a lapse in deferred action and employment authorization.” (State
Pls. Am. Compl. 1 93.) Under the DACA Rescission Memo, a
DACA recipient whose deferred action and work authorization was
set to expire on March 4, 2018, was required to file an application
for renewal by October 5, 2018—i.e., 150 days before those benefits
were set to expire.
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DACA recipients to inform them that they need to
renew now” (SAC 1 48), that does not support the rea-
sonable inferences either that those individuals failed
to apply for renewal or that such failure was “fairly
traceable” to Defendants’ actions.” In the absence of
a showing that anyone has been harmed by a failure to
receive notice of the change to the application deadline,
the Batalla Vidal Plaintiffs have not demonstrated that
they have Article I11 standing to bring this claim.

2. State Plaintiffs

The court next considers whether the State Plain-
tiffs have Article III standing. As the Court has not-
ed, the ordinary rules of standing are somewhat dif-
ferent when a state is a plaintiff. States are “not
normal litigants for the purposes of invoking federal
jurisdiction,” and they are entitled to “special solici-
tude” when they seek to vindicate their “proprietary”
or “quasi-sovereign” interests.'® Massachusetts v. EPA,

5 Even if those conditions were met, it is not clear that MRNY
would have organizational standing to bring this claim. See
Summers v. Earth Island Inst., 555 U.S. 488, 498 (2009) (“[OJur
prior cases ... have required plaintiff-organizations to make
specific allegations establishing that at least one identified member
had suffered or would suffer harm.”)

16 The Court has categorized a state’s litigation interests using
the trichotomy of “sovereign,” “quasi-sovereign,” and “proprie-
tary” interests. See Alfred L. Snapp & Son, Inc. v. Puerto Rico,
ex rel., Barez, 458 U.S. 592, 601 (1982) (“Snapp”). Proprietary
interests are those that a state may have akin to a private party,
such as ownership of land or participation in a business venture.
Id. at 601. Sovereign interests are interests the state has in its
capacity as a state, such as “the exercise of sovereign power over
individuals and entities within the relevant jurisdiction” and “the
demand for recognition from other sovereigns.” Id. “Quasi-
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549 U.S. at 518. This does not mean, however, that
states have unbridled license to sue.

a. The State Plaintiffs Have Standing to Challenge
the DACA Rescission

The State Plaintiffs have Article III standing to
challenge Defendants’ decision to rescind the DACA
program, as well as the procedures by which that deci-
sion was made and implemented, based on that deci-
sion’s impacts to the State Plaintiffs’ proprietary in-
terests. States, “like other associations and private
parties,” may have a “variety of proprietary interests”
that they may vindicate in court. Alfred L.. Snapp &
Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592,
601-02 (1982) (“Snapp”). A state has proprietary in-
terests, for example, in its ownership of land, id. at 601,
and in its relationships with its employees, see Indiana
v. IRS, 38 F. Supp. 3d 1003, 1009 (S.D. Ind. 2014) (“The
Defendants recognize, as they must, that a State and its
political subdivisions may sue in their capacity as em-
ployers.”). A state also has proprietary interests in its
“participat[ion] in a business venture,” Snapp, 458 U.S.
at 601, and in the operation of state-run institutions,
such as state colleges and universities, Washington,
847 F.3d at 1159-61; Aziz v. Trump, 231 F. Supp. 3d 23,
32-33 (E.D. Va. 2017).

Here, the State Plaintiffs have amply alleged and
documented that the rescission of DACA would harm

sovereign” interests are harder to define but “consist of a set of
interests that the State has in the well-being of its populace.”
Id. at 602; see also id. at 607 (“[T]he articulation of [quasi-
sovereign] interests is a matter for case-by-case development
—neither an exhaustive formal definition nor a definitive list of
qualifying interests can be presented in the abstract . . . .”).
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the states’ proprietary interests as employers and in
the operation of state-run colleges and universities.
(State Pls. Am. Compl. T 190 (states employ “[m]any
DACA recipients”).). For example, the State of
Washington represents that it employs DACA recipi-
ents within state government (e.g., Decl. of Paul Qui-
nonez 11 1-6 (State Pls. Am. Compl.,, Ex. 56 (Dkt.
55-56)); Decl. of E. Alexandra Monroe 1 3-4 (State Pls.
Am. Compl.,, Ex. 62 (Dkt. 55-62))) and at state-run
colleges and universities (e.g., Decl. of Lucila Loera 1 4
(State Pls. Am. Compl.,, Ex. 58 (Dkt. 55-58))). If
DACA were rescinded, these employees would lose
their work authorization, and the State of Washington
would incur expenses in identifying, hiring, and train-
ing their replacements. (State Pls. Am. Compl. 1190.)
Accordingly, the State of Washington has standing to
assert equal protection and substantive APA claims
challenging the decision to end the DACA program.
Moreover, Washington has standing to challenge the
procedures by which Defendants decided to end the
DACA program, because “there is some possibility”
that, if DHS complied with notice-and-comment and
RFA rulemaking procedures, it might “reconsider the
decision.” See Massachusetts v. EPA, 549 U.S. at 518.
Because Washington has established its standing to as-
sert substantive and procedural APA and RFA claims,
the State Plaintiffs therefore have Article III standing
to bring these claims. See FAIR, 547 U.S. at 53 n.3.

Defendants’ arguments that State Plaintiffs lack Ar-
ticle IIT standing because they would be only “inci-
dentally” harmed by the rescission of the DACA pro-
gram are without merit. (See Defs. Mem. at 19.)
Defendants protest that “[i]t would be extraordinary to
find Article III standing” based on a state’s assertions




49a

of “alleged harms to their residents, employees, tax
bases, health expenditures, and educational experienc-
es at their universities,” as “virtually any administra-
tion of federal law by a federal agency could have such
effects.” (Id.) That a federal policy may have sweep-
ing, adverse effects on states and state-run institutions
is not, however, a convincing argument that states
should not have standing to challenge that policy.
Moreover, Defendants’ position is irreconcilable with
their own stated rationale for rescinding the DACA
program. Defendants have stated that they rescinded
the DACA program because it suffered from the same
legal flaws as the DAPA program and could not be
defended in court against the threatened challenge by
Texas and other state plaintiffs. That necessarily
assumes that at least one of the plaintiff states in the
Texas litigation has standing to challenge the existence
of the DACA program. Cf. Texas, 809 F.3d at 150-62
(finding standing based on the likely costs of having to
issue drivers licenses to DAPA beneficiaries). De-
fendants offer no convincing reason why states should
have standing to challenge the DACA program but not
to challenge the decision to end that program."”

I Defendants’ arguments to the contrary are unpersuasive.
(Defs. Mem. at 21.) First, Defendants argue that neither the Act-
ing Secretary nor the Attorney General “expressly relied upon or
gave any indication that they agreed with the Fifth Circuit’s justi-
ciability rulings.” (Id.) Jurisdiction is, however, a prerequisite
to a ruling on the merits, so the plaintiff states could prevail in
their threatened challenge to the DACA program only if they had
standing. Second, Defendants argue that “it was far from arbi-
trary and capricious for the Acting Secretary to weigh litigation
risk based on judicial decisions without regard to whether those
courts had been correct to assert jurisdiction in the first place,” and
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b. The State Plaintiffs Lack Standing to Bring
Notice and Information-Use Policy Claims

Whether the State Plaintiffs can assert their notice
or information-use policy claims, however, is a close
question. In order to assert these claims, the State
Plaintiffs must identify some cognizable proprietary or
quasi-sovereign interest that was harmed by Defend-
ants’ challenged conduct—i.e., (1) with respect to the
notice claim, Defendants’ communication of its decision
to rescind the DACA program and impose an October
5, 2017, renewal deadline; and (2) with respect to the
information-use policy claims, the alleged change in
DHS policy regarding the use of DACA applicants’
information. In the court’s view, the State Plaintiffs
have not identified any interests harmed by these ac-
tions that they can sue the federal government to re-
dress, and so they lack standing to bring these claims.

1. Proprietary Interests

While the State Plaintiffs allege that their proprie-
tary interests will be harmed by the termination of
DACA (State Pls. Am. Compl. 11 15, 100), they do not
identify any proprietary interests that have been or

that the Executive Branch has “an independent duty to consider
the legality of . .. policies regardless of whether they are ju-
dicially reviewable.” (Id.) The DACA Rescission Memo does not
indicate, however, that Defendants actually considered these issues
when deciding to rescind the DACA program. Finally, Defend-
ants argue that the adoption of the DACA program could have been
reviewed as an abdication of DHS’s statutory responsibilities—a
grounds for justiciability that would not apply to the decision to
rescind the program. (Id. at 21-22.) The Fifth Circuit expressly
did not rely on that theory of standing, 809 F.3d at 150, nor is there
any indication that the Attorney General or Acting Secretary
considered it in rescinding the DACA program.
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will be harmed by Defendants’ alleged failure to pro-
vide DACA recipients with “adequate notice” of the
“procedures and timeline for renewing their DACA
status,” “about the general termination of the DACA
program after March 5, 2018,” or “of [DACA recipi-
ents’] inability to apply for renewal of their DACA
status after March 5, 2018” (id. 11 276-78; cf. State Pls.
Mem. at 19-21). It is certainly conceivable that many
DACA recipients who were eligible to renew their de-
ferred action and work authorization under the DACA
Rescission Memo failed to do so before the October 5,
2017 deadline. (State Pls. Am. Compl. 1 96 (noting
that “up to one third of DACA grantees who are eligi-
ble for renewal had not applied as of two days before
the ... deadline”).) The State Plaintiffs’ Amended
Complaint does not provide a sufficient basis for the
court to conclude, however, that (1) such failures to re-
new were “fairly traceable” to Defendants’ decision not
to provide each DACA recipient with individualized no-
tice of the change in application procedures and time-
lines; or (2) that these failures to renew harmed any
State Plaintiff’s proprietary interests (for example, by
depriving a state employee of work authorization). See
Amnesty Int'l, 568 U.S. at 410-16. Accordingly, the
State Plaintiffs fail to assert a proprietary interest that
would give them standing to bring their notice claim.™

18 In this circuit, the State Plaintiffs need not demonstrate, how-
ever, that the individuals they seek to protect must themselves
meet the injury-in-fact, causation, and redressability requirements
of Article ITI. See Connecticut v. Am. Elec. Power Co., 582 F.3d
309, 338-39 (2d Cir. 2009), aff’d in relevant part by an equally
divided court, 564 U.S. 410, 420 (2011).
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Nor do the State Plaintiffs identify a cognizable pro-
prietary interest harmed by the alleged change to
DHS’s information-use policy. The State Plaintiffs’
information-use policy claims challenge not the decision
to rescind DACA itself, but the alleged changes in
DHS’s information-use policy, which, Plaintiffs allege,
will facilitate the deportation of DACA applicants. As
discussed above, the court accepts that these changes
(if true) will likely result in more undocumented immi-
grants’ removal from the United States. (See State
Pls. Am. Compl. 7 86.) The State Plaintiffs have not,
however, identified any cognizable harm to their pro-
prietary interests that would result from the removal
of their undocumented residents. The State Plaintiffs
have proffered evidence that the removal of DACA
beneficiaries would grievously affect state economies.
(See Decl. of Dr. Ike Brannon 11 12, 14 (State Pls. Am.
Compl., Ex. 4 (Dkt. 55-4)) (estimating that the removal
of DACA recipients from the United States “would cost

the economy as a whole $215 billion in lost GDP,”
with impacts falling hardest on states with the largest
number of DACA recipients).) Despite the scale of
these impacts, the State Plaintiffs’ own authority
makes clear that states lack standing to bring a “claim

that actions taken by United States Government
agencies had injured a State’s economy and thereby
caused a decline in general tax revenues.” Wyoming
v. Oklahoma, 502 U.S. 437, 448 (1992). Absent some
showing of injury to their own proprietary interests
(for example, “direct injury in the form of a loss of
specific tax revenues,” id.), the State Plaintiffs cannot
maintain their information-use policy claims based on
alleged harms to their proprietary interests.
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ii. Quast-Sovereign Interests

Accordingly, the court will consider whether the
State Plaintiffs can assert these claims parens patriae
to vindicate their quasi-sovereign interests. States
may bring parens patriae (literally, “parent of the
country”) suits to vindicate what the Court has charac-
terized as “quasi-sovereign” interests. See Snapp,
458 U.S. at 600-02. There are no bright-line rules for
which interests qualify as “quasi-sovereign.” See id.
at 600, 607; 13B Charles A. Wright et al.,, Federal
Practice and Procedure § 3531.11.1, at 117 (3d ed. 2008)
(“Wright & Miller”). In general, however, the Court
has recognized that a state has quasi-sovereign inter-
ests in the “health and well-being—both physical and
economic—of its residents in general,” in protecting
state “residents from the harmful effects of discrimina-
tion,” and in challenging the discriminatory denial of a
state’s “rightful status within the federal system.” Id.
at 607, 609. There are, however, at least two notable
limitations on states’ parens patriae standing.

First, to be “quasi-sovereign,” the state’s interests
must be sufficiently generalized that the state is seek-
ing to vindicate its citizens’ welfare, rather than simply
pressing suit on behalf of its individual residents. See
id. at 607 (“[M]ore must be alleged than injury to an
identifiable group of individual residents . . . .”). A
state cannot sue parens patriae when it is “merely
litigating as a volunteer the personal claims of its citi-
zens.” Pennsylvania v. New Jersey, 426 U.S. 660, 665
(1976).

Second, special considerations are present when a
state brings a parens patriae suit against the federal
government. See 13B Wright & Miller § 3531.11.1, at
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96. In Massachusetts v. Mellon, 262 U.S. 447 (1923),
the Court rejected Massachusetts’s attempt to bring a
parens patriae suit challenging a federal statute as
unconstitutional. See id. at 485-86. “While the state,
under some circumstances, may sue in [a parens patriae]
capacity for the protection of its citizens, it is no part of
its duty or power to enforce their rights in respect of
their relations with the federal government. In that
field it is the United States, and not the state, which
represents them as parens patriae . . ..” Id. (em-
phasis added); see also Snapp, 458 U.S. at 609 n.16 (“A
State does not have standing as parens patriae to bring
an action against the Federal Government.”). The
Court has rejected the argument, however, that Mas-
sachusetts v. Mellon bars all state parens patriae
claims against the federal government. See Ariz.
State Legislature v. Ariz. Indep. Redistricting Comm’n,
135 S. Ct. 2652, 2664 n.10 (2015) (observing that “[t]he
cases on the standing of states to sue the federal gov-
ernment seem to depend on the kind of claim that the
state advances” (quoting Richard Fallon et al., Hart
and Wechsler’s The Federal Courts and the Federal
System 263-66 (6th ed. 2009))). Compare Massachu-
setts v. EPA, 549 U.S. at 520 n.17, with id. at 538-39
(Roberts, C.J., dissenting). Instead, states may sue
the federal government parens patriae to enforce
rights guaranteed by a federal statute. See Massa-
chusetts v. EPA, 549 U.S. at 520 n.17; see also New
York v. Sebelius, No. 1:07-CV-1003 (GLS) (DRH), 2009
WL 1834599, at *12 (N.D.N.Y. June 22, 2009) (collect-
ing cases). Massachusetts v. EPA expressly did not
disturb the settled rule, however, that a state may not
sue parens patriae to “protect her citizens from the
operation of federal statutes.” Massachusetts v. EPA,
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549 U.S. at 520 n.17 (quoting Georgia v. Penn. R. Co.,
324 U.S. 439, 447 (1945)).

The court concludes that the State Plaintiffs lack
standing to bring either their notice and information-
use policy claims. With respect to their notice claim,
the State Plaintiffs have not argued or demonstrated
that Defendants’ alleged failure to provide DACA ap-
plicants with adequate notice of changes in the DACA
program and renewal deadline has actually harmed
“the health and well-being” of state residents or any
other cognizable quasi-sovereign interest. See Snapp,
458 U.S. at 607. (Cf. State Pls. Am. Compl. 15, 100;
State Pls. Opp’n at 21-22.) Even if they had done so,
they would be challenging federal enforcement of fed-
eral immigration laws as unconstitutional, which Mas-
sachusetts v. Mellon prohibits. See Massachusetts v.
EPA, 549 U.S. at 520 n.17 (“[T]here is a critical differ-
ence between allowing a State ‘to protect her citizens
from the operation of federal statutes’ (which is what
Mellon prohibits) and allowing a State to assert its
rights under federal law (which it has standing to
do).”). For the same reason, the State Plaintiffs also
lack standing to assert their information-use policy
claims. Even assuming, as discussed above, that the
change in information-use policy will facilitate the re-
moval of undocumented immigrants from these states,
and that this removal will harm the “health and
well-being—both physical and economic” of state resi-
dents, see Snapp, 458 U.S. at 607, the thrust of the
State Plaintiffs’ information-use policy claims is to
challenge as fundamentally unfair a change in federal
policy that will facilitate the federal government’s en-
forcement of the immigration laws.
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The State Plaintiffs’ argument that they merely seek
to “enforce—as opposed to overturn or avoid—application
of a federal statute” is unpersuasive. (State Pls. Opp’n
at 21 n.11) Plaintiffs plainly seek to invalidate federal
action as unconstitutional. Such claims more closely
resemble constitutional challenges to application of
federal statutes, which Massachusetts v. Mellon pro-
hibits states from asserting parens patriae than suits to
enforce compliance with federal statutory law, which
Massachusetts v. EPA permits states to bring parens
patriae. When challenging federal action on constitu-
tional grounds, “it is no part of [the state’s] duty or
power to enforce [its citizens’] rights in respect of their
relations with the federal government.” Massachu-
setts v. Mellon, 262 U.S. at 485-86. But see Aziz, 231
F. Supp. 3d at 31-32 (concluding that “a state is not be
barred by the Mellon doctrine from a parens patriae
challenge to executive action when the state has
grounds to argue that the executive action is contrary
to federal statutory or constitutional law” (emphasis
added)).

The court concludes, therefore, that the State Plain-
tiffs lack standing to assert their notice and information-
use policy claims.

D. Whether State Plaintiffs Have Cause of Action
under the APA

Lastly, Defendants assert that neither MRNY’s nor
the State Plaintiffs’ claims are justiciable because those
Plaintiffs do not assert interests that are “arguably
within the zone of interests ... protected or regu-
lated by the statute ... in question.” (Defs. Mem.
at 21 (quoting Clarke v. Secs. Indus. Ass’n, 479 U.S. 388,
395 (1987) (first alteration added)).) To bring suit under
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the APA, a plaintiff “must satisfy not only Article I1I's
standing requirements, but an additional test: [t]he in-
terest he asserts must be ‘arguably within the zone of
interests to be protected or regulated by the statute’ that
he says was violated.” Match-E-Be-Nash-She-Wish
Band of Pottawatomi Indians v. Patchak, 567 U.S. 209,
224 (2012) (“Match-E-Be-Nash”) (quoting Ass’n of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153
(1970)). This test “is not meant to be especially demand-
ing’” and “forecloses suit only when a plaintiff’s ‘interests
are so marginally related to or inconsistent with the
purposes implicit in the statute that it cannot reasonably
be assumed that Congress intended to permit the suit.””
Id. (quoting Secs. Indus. Ass’'n, 479 U.S. at 399).

Critically, for the court’s current purposes, whether
MRNY and the State Plaintiffs assert interests falling
within the “zone of interests” protected by the APA is not
a question of “jurisdiction” or “justiciability.” As the
Supreme Court has explained, the question of whether a
plaintiff falls within the zone of interests protected by a
statute is not properly classed as an issue of “prudential
standing,” but is instead an issue of “whether a legisla-
tively conferred cause of action encompasses a particular
plaintiff’s claim.” Lexmark Int’l, 134 S. Ct. at 1387.
That issue “goes not to the court’s jurisdiction—that is,
‘power’—to adjudicate a case, but instead to whether the
plaintiff has adequately pled a claim.” Chabad Lubav-
itch of Litchfield Cnty., Inc. v. Litchfield Historie Dist.
Comm'n, 768 F.3d 183, 201 (2d Cir. 2014) Citing Lexmark
Int’l, 134 S. Ct. at 1387 n.4, 1389 n.5); see also Casper
Sleep, Inc. v. Mitcham, 204 F. Supp. 3d 632, 637-38
(S.D.N.Y. 2016) (arguments for dismissal for lack of “pru-
dential standing” were appropriately addressed under
Rule 12(b)(6), not Rule 12(b)(1), of the Federal Rules of
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Civil Procedure). Because this argument does not
raise an issue of “jurisdiction or justiciability,” the
court does not address it here.

IV. CONCLUSION

For the reasons stated above, Defendants’ motion to
dismiss for lack of subject-matter jurisdiction (Dkt. 95)
is GRANTED IN PART and DENIED IN PART.
The following claims are dismissed:

e Batalla Vidal v. Duke, No. 16-CV-4756:

o Fourth eclaim for relief (Due Process
Clause—Notice)

e New York v. Trump, No. 17-CV-5228:

o Second claim for relief (Due Process Clause
—Information-Use Policy)

o Third claim for relief (Equitable Estoppel
—Information-Use Policy)

o Seventh claim for relief (Due Process
Clause—Notice)

Defendants’ motion to dismiss for lack of subject-matter
jurisdiction is denied with respect to all other claims.
The court RESERVES RULING on Defendants’ mo-
tion to dismiss for failure to state a claim.

SO ORDERED.

Dated: Brooklyn, New York
Nov. [9], 2017

/s/ NICHOLAS G. GARAUFIS
NICHOLAS G. GARAUFIS

United States District Judge
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 1:16-¢v-04756 (NGG) (JO)
MARTIN JONATHAN BATALLA VIDAL, ET AL., PLAINTIFFS
.

KIRSTJEN M. NIELSEN, ET AL., DEFENDANTS
No. 1:17-e¢v-05228 (NGG) (JO)
STATE OF NEW YORK, ET AL., PLAINTIFFS

.
DONALD TRUMP, ET AL., DEFENDANTS

Filed: Jan. §, 2018

NOTICE OF APPEAL

Notice is hereby given that all Defendants in the
above-captioned matters hereby appeal to the United
States Court of Appeals for the Second Circuit from
the November 9, 2017 Memorandum & Order of the
Honorable Nicholas G. Garaufis, United States Dis-
trict Judge (Batalla Vidal ECF No. 104; State of New
York ECF No. 85). Defendants appeal pursuant to the
district court’s January 8, 2018 order granting certifi-
cation under 28 U.S.C. § 1292(b).
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 16-CV-4756 (NGG) (JO)
MARTIN JONATHAN BATALLA VIDAL ET AL., PLAINTIFFS
.

KIRSTJEN M. NIELSEN, SECRETARY, DEPARTMENT OF
HOMELAND SECURITY, ET AL., DEFENDANTS

No. 17-CV-5228 (NGG) (JO)
STATE OF NEW YORK ET AL., PLAINTIFFS
.

DONALD TRUMP, PRESIDENT OF THE UNITED STATES,
ET AL., DEFENDANTS

Filed: Feb. 13,2018

AMENDED MEMORANDUM & ORDER &
PRELIMINARY INJUNCTION

NICHOLAS G. GARAUFIS, United States District
Judge.

In 2012, the Department of Homeland Security cre-
ated the Deferred Action for Childhood Arrivals
(“DACA”) program. That program permitted certain
individuals without lawful immigration status who en-
tered the United States as children to obtain “deferred
action”—contingent, discretionary relief from deportation
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—and authorization to work legally in this country.
Since 2012, nearly 800,000 DACA recipients have relied
on this program to work, study, and keep building lives
in this country.

On September 5, 2017, Defendants announced that
they would gradually end the DACA program.’ (Let-
ter from Jefferson B. Sessions III to Elaine C. Duke
(Admin. R. (Dkt. 77-1)* 251) (“Sessions Ltr.”); Mem.
from Elaine C. Duke, Acting Sec’y, DHS, Rescission of
the June 15, 2012 Memorandum Entitled “Exercising
Prosecutorial Discretion with Respect to Individuals
Who Came to the United States as Children” (Sept. 5,
2017) (Admin. R 252) (“DACA Rescission Memo”).)
The Department of Homeland Security (“DHS”) would
consider pending DACA applications and renewal re-
quests, as well as promptly filed renewal requests by
DACA beneficiaries whose benefits were set to expire
within six months, but would reject all other applica-
tions and renewal requests. (DACA Rescission Memo
at 4.) Plaintiffs in the above-captioned cases promptly

! Plaintiffs have named as defendants President Donald J.
Trump, Secretary of the Department of Homeland Security Kris-
tjen Nielsen, and Attorney General Jefferson B. Sessions III.
Plaintiffs allege that the President terminated the DACA program
because of unlawful discriminatory animus, in violation of the Fifth
Amendment to the U.S. Constitution. (3d Am. Compl. (Dkt. 113,
No. 16-CV-4756) 19 89-100, 195-98; Am. Compl. (Dkt. 54, No.
17-CV-5228) 11 57-70, 233-39.) Because the APA does not permit
direct review of Presidential decisionmaking, Franklin v. Massa-
chusetts, 505 U.S. 788, 800-01 (1992), only the Attorney General
and Secretary Nielsen are defendants with respect to Plaintiffs’
substantive APA claims, which are the focus of this opinion. (3d Am.
Compl. (Dkt. 113, No. 16-CV-4756) at ECF p.40.)

2 All record citations refer to the docket in Batalla Vidal v. Niel-
sen, No. 16-CV-4756, except as otherwise noted.
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challenged Defendants’ decision on a number of
grounds, including, most relevant for purposes of this
Memorandum and Order, that the decision violated the
Administrative Procedure Act, 5 U.S.C. § 551 et seq.
(the “APA”). (2d Am. Compl. (Dkt. 60)); Compl. (Dkt.
1, No. 17-CV-5228).) Plaintiffs now seek a preliminary
injunction barring Defendants from ending the DACA
program pending a final adjudication of these cases on
the merits. (Mem. in Supp. of Mot. for Prelim. Inj.
(Dkt. 123-1) (“BV Pls. Mot.”); Mem. in Supp. of Mot.
for Prelim. Inj. (Dkt. 96-1, No. 17-CV-5228) (“State Pls.
Mot.”).)

“Congress passed the [APA] to ensure that agencies
follow constraints even as they exercise their powers.
One of these constraints is the duty of agencies to find
and formulate policies that can be justified by neutral
principles.” FCC v. Fox Television Stations, Inc.,
556 U.S. 502, 537 (2009) (Kennedy, J., concurring in
part and in the judgment). To that end, the APA
authorizes parties harmed by federal agencies to obtain
judicial review of agency decisions. 5 U.S.C. § 702.
The reviewing court must set aside “action, findings,
[or] conclusions” that are, among other things, “arbi-
trary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” Id. § 706(2)(A).> Re-
view under this “arbitrary and capricious” standard is
“narrow,” and the court may not “substitute its judg-
ment for that of the agency”; instead, the court consid-

3 On November 9, 2017, the court rejected Defendants’ argu-
ments that judicial review under the APA was unavailable because
the decision to rescind the DACA program was “committed to
agency discretion by law.” (Nov. 9, 2017, Mem. & Order (Dkt.
104) at 20-28.)
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ers only whether the agency’s decision “was the prod-
uct of reasoned decisionmaking.” Motor Vehicle Mfrs.
Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43, 52 (1983) (“State Farm”). If the agen-
cy decision “examine[d] the relevant data and articu-
late[d] a satisfactory explanation for its action includ-
ing a ‘rational connection between the facts found and
the choice made,”” the court will uphold the agency’s
decision. Id. at 43 (quoting Burlington Truck Lines v.
United States, 371 U.S. 156, 168 (1962)). If, however,
the agency’s decision “relied on factors which Congress
has not intended it to consider, entirely failed to con-
sider an important aspect of the problem, offered an
explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it
could not be ascribed to a difference in view or the
product of agency expertise,” that decision must be set
aside. Id.

Review under the arbitrary-and-capricious standard
is generally limited to the agency’s stated rationale for
its decision, State Farm, 463 U.S. at 43; Camp v. Pitts,
411 U.S. 138, 143 (1973) (per curiam), and to the “full
administrative record that was before the [agency] at
the time [it] made [its] decision,” Citizens to Preserve
Overton Park, Ine. v. Volpe, 401 U.S. 402, 420 (1971)
(“Overton Park”). The court “may not supply a rea-
soned basis for the agency’s action that the agency
itself has not given.” State Farm, 463 U.S. at 43 (cit-
ing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)
(“Chenery 11”)); SEC v. Chenery Corp., 318 U.S. 80, 87
(1943) (“Chenery I”). Nor may the court uphold
agency action based on “post hoc rationalizations of
agency action.” State Farm, 463 U.S. at 50; see also
Williams Gas Processing—Gulf Coast Co., L.P. v.
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FERC, 373 F.3d 1335, 1345 (D.C. Cir. 2004) (Roberts,
J.) (“It is axiomatic that [the court] may uphold agency
orders based only on reasoning that is fairly stated by
the agency in the order under review; post hoc ration-
alizations by agency counsel will not suffice.” (internal
quotation marks and citation omitted)).

The APA thus sometimes places courts in the for-
malistic, even perverse, position of setting aside action
that was clearly within the responsible agency’s au-
thority, simply because the agency gave the wrong rea-
sons for, or failed to adequately explain, its decision.
E.g., State Farm, 463 U.S. at 42-43, 48-56; Overton
Park, 401 U.S. at 416, 420. Based on the present rec-
ord, these appears to be just such cases.

Defendants indisputably can end the DACA pro-
gram. Nothing in the Constitution or the Immigra-
tion and Nationality Act, 8 U.S.C. § 1101 et seq. (the
“INA”), requires immigration authorities to grant de-
ferred action or work authorization to individuals with-
out lawful immigration status. The DACA program,
like prior deferred-action and similar discretionary re-
lief programs, simply reflected the Obama Administra-
tion’s determination that DHS’s limited enforcement
resources generally should not be used to deport indi-
viduals who were brought to the United States as chil-
dren, met educational or military-service requirements,
and lacked meaningful criminal records. (Mem. from
Janet Napolitano, Sec’y, DHS, Exercising Prosecutori-
al Discretion with Respect to Individuals Who Came to
the United States as Children at 1-2 (June 15, 2012)
(Admin. R. 1-2) (the “2012 DACA Memo”).) New Ad-
ministrations may, however, alter or abandon their
predecessors’ policies, even if these policy shifts may
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impose staggering personal, social, and economic
4
costs.

The question before the court is thus not whether
Defendants could end the DACA program, but whether
they offered legally adequate reasons for doing so.
Based on its review of the record before it, the court
concludes that Defendants have not done so. First,
the decision to end the DACA program appears to rest
exclusively on a legal conclusion that the program was
unconstitutional and violated the APA and INA. Be-
cause that conclusion was erroneous, the decision to
end the DACA program cannot stand. Second, this
erroneous conclusion appears to have relied in part on
the plainly incorrect factual premise that courts have
recognized “constitutional defects” in the somewhat
analogous Deferred Action for Parents of Americans
and Lawful Permanent Residents (“DAPA”) program.
Third, Defendants’ decision appears to be internally
contradictory, as the means by which Defendants chose
to “wind down” the program (namely, by continuing to
adjudicate certain DACA renewal applications) cannot
be reconciled with their stated rationale for ending the
program (namely, that DACA was unconstitutional).
Any of these flaws would support invalidating the
DACA rescission as arbitrary and capricious.

1 These costs are detailed in greater length in the exhibits to
Plaintiffs’ motions for preliminary injunction, and in the many help-
ful briefs filed by amici in these cases. (See, e.g., Brief of Amici
Curiae 114 Companies (Dkt. 160) (estimating the costs of the DACA
rescission over the next decade at $460.3 billion in lost GDP and
$24.6 billion in lost Social Security and Medicare tax contributions).)
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Before this court, Defendants have attempted to re-
frame their decision as motivated by “litigation risk.”
They contend that the decision to end the DACA pro-
gram was reasonable in light of the prospect that Texas
and several other states would seek to amend their
complaint in Texas v. United States, No. 14-CV-254
(S.D. Tex.), to challenge the DACA program; that the
U.S. District Court for the Southern District of Texas
would issue a nationwide injunction ending the pro-
gram; and that the U.S. Court of Appeals for the Fifth
Circuit and the U.S. Supreme Court would affirm that
injunction. (Defs. Opp’n to Pls. Mots. for Prelim. Inj.
(Dkt. 239) at 1, 10-11, 21-24.) The Administrative
Record does not support Defendants’ contention that
they decided to end the DACA program for this reason.
Even if it did, reliance on this “litigation risk” rationale
would have been arbitrary and capricious, in light of
Defendants’ failure to explain their decision or to con-
sider any factors that might have weighed against end-
ing the DACA program. And even if this “litigation
risk” rationale were both supported by the Administra-
tive Record and a reasonable basis for rescinding the
DACA program, the court would nevertheless likely set
Defendants’ decision aside, as the court cannot say that
any of the aforementioned errors were harmless, for
purposes of review under the APA.

Accordingly, the court concludes that Plaintiffs are
likely to succeed on the merits of their substantive
APA claims. Because Plaintiffs also satisfy the re-
maining requirements for the court to issue a prelimi-
nary injunction, the court ENJOINS Defendants from
rescinding the DACA program, pending a decision on
the merits of these cases. Defendants thus must con-
tinue processing DACA renewal requests under the
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same terms and conditions that applied before Sep-
tember 5, 2017, subject to the limitations described
below. The scope of this preliminary injunction con-
forms to that previously issued by the U.S. District
Court of the Northern District of California. See
Order Denying Defendants’ Motion to Dismiss for
Lack of Subject-Matter Jurisdiction and Granting
Provisional Relief (Dkt. 234), Regents of the Univ. of
Calif. v. U.S. Dep’t of Homeland Sec., No. 3:17-CV-5211
(N.D. Cal. Jan. 9, 2018) (“Regents”) (Alsup, J.), pet. for
cert. before judgment filed, No. 17-1003.

The court makes clear, however, what this order is not.

* This order does not hold that the rescission of
DACA was unlawful. That question is for sum-
mary judgment, not motions for a preliminary
injunction. Cf. Hamilton Watch Co. v. Benrus
Watch Co., 206 F.2d 738, 742 (2d Cir. 1953) (“[A]
preliminary injunction . . . is, by its very na-
ture, interlocutory, tentative, provisional, ad in-
terim, impermanent, mutable, not fixed or final
or conclusive, characterized by its for-the-time-
beingness.”).

* This order does not hold that Defendants may not
rescind the DACA program. Even if the court
ultimately finds that Defendants’ stated rationale
for ending the DACA program was legally defi-
cient, the ordinary remedy is for the court to re-
mand the decision to DHS for reconsideration.
See Chenery I, 318 U.S. at 94-95. On remand,
DHS “might later, in the exercise of its lawful
discretion, reach the same result for a different
reason.” FEC v. Akins, 524 U.S. 11, 25 (1998).
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This order does not require Defendants to grant
any particular DACA applications or renewal re-
quests. Restoring the DACA program to the
status quo as of September 4, 2017, does not
mean that every DACA recipient who requests
renewal of his or her deferred action and work
authorization will receive it. The DACA pro-
gram identified “criteria [that] should be satisfied
before an individual is considered for an exercise
of prosecutorial discretion.” (2012 DACA Memo
at 1.) It did not require immigration officials to
defer action against any individuals who met
these criteria; to the contrary, the 2012 DACA
Memo stated that DHS would exercise prosecu-
torial discretion “on an individual basis” and
would not “provide any assurance that relief will
be granted in all cases.” (Id. at 2-3.) Preserv-
ing the status quo means only that Defendants
must continue considering DACA applications
and renewal requests, not that they must grant
all such applications and requests. (See U.S.
Citizenship & Immigration Servs., Frequently
Asked Questions at Q6 (Apr. 25, 2017) (“Apr. 25
DACA FAQs”), Ex. 41 to State Pls. Mot. (Dkt.
97-2, No. 17-CV-5228) at ECF p.186.)

This order does not prevent Defendants’ from revok-
ing individual DACA recipients’ deferred action or
work authorization. Under the 2012 DACA
Memo, DHS may terminate a DACA recipient’s
deferred action “at any time, with or without a
Notice of intent to Terminate, at [its] discretion.”
(Apr. 25 DACA FAQs at Q27.) Maintaining the
status quo does nothing to alter that.
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Because the court issues the preliminary injunction
requested by Plaintiffs, the Batalla Vidal Plaintiffs’ Mo-
tion for Class Certification (Dkt. 124) is DENIED as
moot. The court will address by separate order Defen-
dants’ motions to dismiss Plaintiffs’ operative complaints.
(Defs. Mot. to Dismiss Third Am. Compl. (Dkt. 207);
Defs. Mot. to Dismiss (Dkt. 71, No. 17-CV-5228).)

I. BACKGROUND

The court provides a brief history of immigration
authorities’ use of “deferred action” and similar
discretionary-relief programs, the DACA and DAPA
programs, and this litigation to offer context for the
discussion that follows. For further background, the
reader may consult this court’s prior orders (see Oct. 3,
2017, Order (Dkt. 72); Oct. 17, 2017, Mem. & Order
(Dkt. 86); Oct. 19, 2017, Mem. & Order (Dkt. 90); Nov.
9, 2017, Mem. & Order (Dkt. 104); Nov. 20, 2017, Order
(Dkt. 109); Dec. 15, 2017, Order (Dkt. 122); Jan. 8, 2018,
Mem. & Order (Dkt. 233)), the Northern District of
California’s opinion in Regents, 2018 WL 339144, at
*1-8, and the opinion of the Office of Legal Counsel re-
garding DAPA (see The Department of Homeland
Security’s Authority to Prioritize Removal of Certain
Aliens Unlawfully Present in the United States and to
Defer Removal of Others, 38 Op. O.L.C. at 1 (2014)
(Admin. R. 4) (“OLC Op.”)).

A. History of Deferred Action

“The Government of the United States has broad,
undoubted power over the subject of immigration and
the status of aliens.” Arizona v. United States,
567 U.S. 387, 394 (2012). That power derives from the
Constitution, which authorizes Congress “[t]o establish
a uniform Rule of Naturalization,” U.S. Const. art. 1.,
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§ 8, cl. 4, and from the Government’s “inherent power
as sovereign to control and conduct relations with for-
eign nations.” Arizona, 567 U.S. at 395. Acting un-
der this authority, the Government has created an “ex-
tensive and complex” statutory and regulatory regime
governing, among other things, who may be admitted
to the United States, who may work here, and who may
be removed from the country. Id.; see id. at 395-97.

Not all “removable” aliens are, in fact, deported
from this country. Immigration officials “cannot act
against each technical violation of the statute[s they
are] charged with enforcing,” but must determine
which enforcement actions are worthwhile. Heckler v.
Chaney, 470 U.S. 821, 831 (1985); Arpaio v. Obama,
797 F.3d 11, 15-16 (D.C. Cir. 2015). “A principal fea-
ture of the removal system is the broad discretion ex-
ercised by immigration officials,” who “as an initial
matter, must decide whether it makes sense to pursue
removal at all,” and, “[i]f removal proceedings com-
mence,” may decide whether removable aliens warrant
asylum or “other discretionary relief allowing them to
remain in the country or at least to leave without for-
mal removal.” Arizona, 567 U.S. at 396; see also Reno
v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471,
483 (1999) (“AAADC”) (observing that throughout the
removal process, immigration officials have “discretion
to abandon the endeavor”). Immigration officials’ en-
forcement discretion is a practical necessity as well as a
legal reality: By one recent estimate, there are ap-
proximately 11.3 million undocumented aliens present
in the United States, of whom DHS has the resources
to remove fewer than 400,000 per year—about 3.5 per-
cent of the total. (OLC Op. at 1.)
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Over the years, Congress and the Executive Branch
have developed a number of means by which immigra-
tion officials may exercise their discretion not to deport
removable aliens. “Some of these discretionary pow-
ers have flowed from statute,” such as “parole,” see
8 U.S.C. § 1182(d)(5)(A), and “temporary protected
status,” see id. § 1254a. Regents, 2018 WL 339144, at
*2; see also, e.g., 8 U.S.C. § 1229b (cancellation of re-
moval); id. § 1229¢ (voluntary departure). Others, such
as “deferred enforced departure” or “extended volun-
tary departure,” have been ad hoc exercises of execu-
tive authority, grounded in the KExecutive Branch’s
responsibility for conducting foreign relations and en-
forcing immigration laws, rather than in express con-
gressional authorization. Regents, 2018 WL 339144,
at *2; OLC Op. at 12 & n.5.

The cases before this court concern one such form of
discretionary relief. “Deferred action” is a longstanding
practice by which the Executive Branch exercises its
discretion to abandon, or to decline to undertake, de-
portation proceedings “for humanitarian reasons or
simply for its own convenience.” AAADC, 525 U.S. at
484; see also Arpaio, 797 F.3d at 16 (“‘[D]eferred
action’ ... entails temporarily postponing the removal
of individuals unlawfully present in the United States.”).
By granting a removable alien deferred action, immigra-
tion officials convey that they do not currently intend to
remove that individual from the country. As such,
deferred action offers the recipient some assurance—
however non-binding, unenforceable, and contingent on
the recipient’s continued good behavior—that he or she
may remain, at least for now, in the United States.
Additionally, recipients of deferred action may apply
for authorization to work legally in the United States,
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provided that they “establish[] an economic necessity
for employment.” 8 C.F.R. § 274a.12(c)(14); see also
8 U.S.C. § 1324a(h)(3) (excluding from the definition of
“unauthorized aliens,” who may not be knowingly em-
ployed in the United States, aliens “authorized to be

employed ... by the Attorney General”’). De-
ferred action does not, however, confer lawful immigra-
tion status, a pathway to citizenship, or a defense to
removal, and is revocable by immigration authorities.
United States v. Arrieta, 862 F.3d 512, 514 (5th Cir.
2017); Ariz. Dream Act Coal. v. Brewer, 757 F.3d 1053,
1058 (9th Cir. 2014). (2012 DACA Memo at 3.)

“Although the practice of granting deferred action
‘developed without express statutory authorization,” it
has become a regular feature of the immigration re-
moval system that has been acknowledged by both
Congress and the Supreme Court.” (OLC Op. at 13
(quoting AAADC, 525 U.S. at 484).) DHS and its
predecessor, the Immigration and Naturalization
Service, have employed deferred action and similar
discretionary-relief programs, such as “nonpriority
status” and “extended voluntary departure,” since at
least the 1960s. Arpaio, 797 F.3d at 16 (citing OLC
Op. at 7-8, 12-13).  (Br. of Amicus Curiae Former Fed-
eral Immigration and Homeland Security Officials
(Dkt. 198-1) (“Former Fed. Officials Amicus Br.”) at
6-11; Andorra Bruno et al., Cong. Res. Serv., Analysis
of June 15, 2012 DHS Memorandum, Exercising Pros-
ecutorial Discretion with Respect to Individuals Who
Came to the United States as Children, at 20-23 (July
13, 2012), https://edsource.org/wp-content/uploads/old/
Deferred-Action-Congressional-Research-Service-Reportl.
pdf (“CRS Rep.”).) These programs were used to pro-
vide relief to, among dozens of examples, refugees from
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war-torn and communist countries; spouses and chil-
dren of aliens granted legal status under the Immigra-
tion Reform and Control Act of 1986, Pub. L. No.
99-603, 100 Stat. 3359; aliens eligible for relief under
the Violence Against Women Act (“VAWA?”) or the Vic-
tims of Trafficking and Violence Protection Act of 2000;
foreign students affected by Hurricane Katrina; and
certain widows and widowers of U.S. citizens. (OLC
Op. at 14-17; Former Fed. Officials Amicus Br. at 8-10.)

Congress has repeatedly ratified immigration offi-
cials’ practice of according deferred action to certain
aliens without lawful immigration status. See, e.g.,
8 U.S.C. § 1151 note (certain immediate family mem-
bers of certain alien U.S. combat veterans are “eligible
for deferred action, advance parole, and work authori-
zation”); id. § 1154(a)()(D)(E)(II) (VAWA petitioners
“eligible for deferred action and work authorization”);
id. § 1227(d)(2) (denial of administrative stay of removal
“shall not preclude the alien from applying for .
deferred action”); USA PATRIOT Act of 2001, Pub. L.
No. 107-56, § 423(b), 115 Stat. 272, 361 (certain imme-
diate family members of lawful permanent residents
killed in the terrorist attacks of September 11, 2001,
“may be eligible for deferred action and work authori-
zation”).

B. DACA and DAPA

On June 15, 2012, then-DHS Secretary Janet Napo-
litano issued the 2012 DACA Memo, which stated that
DHS would consider granting deferred action to cer-
tain individuals without lawful immigration status who
entered the United States as children. (2012 DACA
Memo at 1.) Secretary Napolitano stated that DHS
was implementing this program as an “exercise of
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prosecutorial discretion” in the enforcement of immi-
gration laws, to “ensure that ... enforcement re-
sources are not expended on . .. low priority cases.”
(Id.) Under the 2012 DACA Memo, individuals were
eligible for consideration for deferred action if they
(1) “came to the United States under the age of six-
teen”; (2) had “continuously resided in the United
States for a[t] least five years preceding the date of
this memorandum and [were] present in the United
States” on that date; (3) were “in school,” had “gradu-
ated from high school,” had obtained GEDs, or were
honorably discharged veterans of the Armed Forces or
Coast Guard; (4) had not been convicted of felonies, sig-
nificant misdemeanors, or multiple misdemeanors, or
been deemed to “otherwise pose[] a threat to national
security or public safety”; and (5) were not above the age
of thirty. (Id.) DACA applications from individuals
meeting these criteria would be evaluated “on an indi-
vidual” or “case-by-case” basis and would not necessarily
be “granted in all cases.” (Id. at 2.) The 2012 DACA
Memo “confer[red] no substantive right, immigration
status or pathway to citizenship.” (Id. at 2-3.)

In late 2014, DHS announced the DAPA program,
which would have granted deferred action to certain
parents of U.S. citizens and lawful permanent resi-
dents. (Mem. from Jeh Charles Johnson, Sec’y of
DHS, Exercising Prosecutorial Discretion with Re-
spect to Individuals Who Came to the United States as
Children and with Respect to Certain Individuals Who
Are the Parents of U.S. Citizens or Permanent Resi-
dents (Nov. 20, 2014) (the “2014 DAPA Memo”) (Admin
R. 40).) As part of that program, then-DHS Secretary
Jeh Johnson directed U.S. Citizenship and Immigra-
tion Services (“USCIS”) “to establish a process, similar
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to DACA, for exercising prosecutorial discretion
through the use of deferred action, on a case-by-case
basis,” to certain individuals who, among other things,
lacked formal immigration status and had a son or
daughter who was a U.S. citizen or lawful permanent
resident. (Id. at 1.) Secretary Johnson also an-
nounced that the DACA program would be expanded
by (1) removing the requirement that DACA applicants
be under the age of 30 as of June 2012; (2) extending
the duration of the deferred action and work authoriza-
tion obtained through the program from two to three
years; and (3) adjusting the date-of-entry requirement
to open DACA to individuals brought to the United
States between June 15, 2007, and January 1, 2010.
(Id. at 3-4 (the “DACA Expansion”).)

C. The Texas Litigation

Following DHS’s issuance of the 2014 DAPA Memo,
Texas and 25 other states filed suit in the U.S. District
Court for the Southern District of Texas, alleging that
the DAPA program violated the APA and the Take
Care Clause of the U.S. Constitution, U.S. Const.
art. I, § 3. See Texas v. United States, 86 F. Supp. 3d
591, 598 (S.D. Tex. 2015). On February 16, 2015, after
concluding that Texas and its fellow plaintiffs had
standing to sue, Judge Andrew Hanen determined that
they were likely to succeed on the merits of their claim
that DAPA constituted a “legislative” or “substantive”
rule that, under the APA, should have been made
through notice-and-comment rulemaking procedures.
Id. at 664-72. In particular, Judge Hanen found that the
2014 DAPA Memo, “[alt a minimum, ... ‘severely
restrict[ed]’ any discretion that Defendants argue
exists” in the adjudication of DAPA applications, and
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that DHS had not genuinely exercised discretion in
reviewing DACA applications. Id. at 669 & n.101.
The court issued a nationwide injunction against the
implementation of both the DAPA program and the
DACA Expansion. Id. at 677-78.

The Fifth Circuit denied a stay of the preliminary
injunetion, 787 F.3d 733, 743 (5th Cir. 2015), and af-
firmed the district court on two independent, alterna-
tive grounds, 809 F.3d 134, 178 (5th Cir. 2015) (re-
vised). First, the Fifth Circuit upheld the district
court’s ruling that the plaintiff states were likely to
prevail on the merits of their claim that the DAPA
program was invalid because it was not developed
through notice-and-comment rulemaking. See id. at
170-78. In particular, the Fifth Circuit found that
Judge Hanen did not clearly err in finding that “[n]othing
about DAPA genuinely leaves the agency and its [em-
ployees] free to exercise discretion,” based partly on
evidence that supposedly showed that USCIS exercised
little case-by-case discretion in adjudicating DACA
applications. Id. at 172 (quoting 86 F. Supp. 3d at 670
(alterations in original)); see id. at 172-78.

Second, the Fifth Circuit concluded that the plaintiff
states were likely to prevail on the merits of their claim
that the DAPA program was substantively arbitrary
and capricious because, in that court’s view, the pro-
gram was contrary to the INA. See id. at 178-86.
The Fifth Circuit observed that “Congress has enacted
an intricate process for illegal aliens to derive a lawful
immigration classification from their children’s immi-
gration status,” in the form of family-preference visas,
id. at 179, and cancellation of removal and adjustment
of status, id. at 180. While admitting that DAPA did
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not “confer the full panoply of benefits that a visa
gives,” the Fifth Circuit held that DAPA nevertheless
conflicted with these statutory forms of relief by per-
mitting “illegal aliens to receive the benefits of lawful
presence” without meeting the stringent requirements
applicable to these provisions. See id. at 180. Simi-
larly, the Fifth Circuit held that DAPA conflicted with
the INA by providing an easier path to “lawful pres-
ence” and work authorization for approximately four
million undocumented immigrants—a question of great
national importance that Congress could not have in-
tended to delegate implicitly to DHS. See id. at 180-81.
The Fifth Circuit acknowledged that there was a long
history of discretionary-relief programs but held that
past practice was not dispositive of DAPA’s legality
and distinguished DAPA from past programs on the
grounds that such programs were “‘done on a country-
specific basis, usually in response to war, civil unrest,
or natural disasters,”” id. at 184 (quoting CRS Rep.
at 9); used as a “bridge[] from one legal status to an-
other,” id.; or “interstitial to a statutory legalization
scheme,” such as the Family Fairness program enacted
by the Reagan and George H.W. Bush Administrations,
id. at 185. Accordingly, “DAPA [wa]s foreclosed by
Congress’s careful plan . .. and therefore was pro-
perly enjoined.” Id. at 186.

The Supreme Court granted the Government’s peti-
tion for a writ of certiorari, 136 S. Ct. 906 (2016), and
affirmed the decision of the Fifth Circuit by an equally
divided court, 136 S. Ct. 2271 (Mem.).
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D. The DACA Rescission

On January 25, 2017, the newly inaugurated Presi-
dent Donald Trump issued an executive order stating
that “[i]t is the policy of the executive branch to
[elnsure the faithful execution of the immigration laws
of the United States,” and that “[w]e cannot faithfully
execute the immigration laws of the United States if we
exempt classes or categories of removable aliens from
potential enforcement.” Exec. Order 13,768, En-
hancing Public Safety in the Interior of the United
States (Jan. 25, 2017), 82 Fed. Reg. 8799. Shortly
thereafter, then-DHS Secretary John F. Kelly issued a
memorandum implementing this executive order by
rescinding “all existing conflicting directives, memo-
randa, or field guidance regarding enforcement of our
immigration laws and priorities for removal,” except
for the DACA and DAPA programs, which he left in
place. (Mem. from John F. Kelly, Sec’y, DHS, En-
forcement of the Immigration Laws to Serve the Na-
tional Interest at 2 (Feb. 20, 2017) (Admin. R. 230).)

Four months later, Secretary Kelly issued another
memorandum rescinding DAPA and the DACA Expan-
sion in light of “the preliminary injunction in this mat-
ter, the ongoing litigation, the fact that DAPA never
took effect, and our new immigration enforcement
priorities.” (Mem. from John F. Kelly, Sec’y, DHS,
Rescission of November 20, 2014, Memorandum Pro-
viding for Deferred Action for Parents of Americans
and Lawful Permanent Residents (“DAPA”) at 3 (June
15, 2017) (Admin. R. 237).) This memo left the origi-
nal DACA program in place and did not affect the
remaining three-year grants of deferred action that
were issued under the DACA Expansion prior to Judge
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Hanen’s issuance of a preliminary injunction in Texas.
(Id. at 2 & n.3).

Following the rescission of the 2014 DAPA Memo,
Texas Attorney General Ken Paxton, joined by the
attorneys-general of ten other states, wrote to Attorney
General Jefferson B. Sessions to insist that the Execu-
tive Branch rescind the 2012 DACA Memo. (Ltr. from
Ken Paxton, Att’y Gen. of Tex., to Hon. Jeff Sessions,
Att'y Gen. of the U.S. (June 29, 2017) (Admin. R. 238).)
Paxton threatened that if DHS did not stop issuing or
renewing deferred action and work authorization under
DACA or the DACA Expansion, the plaintiff states
would amend their complaint in the Texas litigation “to
challenge both the DACA program and the remaining
Expanded DACA permits.” (Id. at 2.) If, however,
Defendants agreed to rescind the 2012 DACA Memo
and to cease “renew[ing] or issu[ing] any new DACA or
Expanded DACA permits in the future,” the plaintiffs
would voluntarily dismiss their complaint. (Id.)

On September 5, 2017, Defendants announced that
the DACA program would be brought to a gradual end.
In an undated letter (the “Sessions Letter”), the Attor-
ney General wrote to then-Acting DHS Secretary
Elaine C. Duke to “advise that [DHS] should rescind”
the 2012 DACA Memo.” (Sessions Ltr.) The Attor-
ney General opined that DACA was unlawful, uncon-
stitutional, and likely to be invalidated in court:

5> While the Sessions Letter is not dated, the bookmarks in the
electronic PDF file of the Administrative Record ascribe a date of
September 4, 2017, to this letter.
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DACA was effectuated by the previous administra-
tion through executive action, without proper statu-
tory authority and with no established end-date, af-
ter Congress’ repeated rejection of proposed legis-
lation that would have accomplished a similar result.
Such an open-ended circumvention of immigration
laws was an unconstitutional exercise of authority
by the Executive Branch. The related Deferred
Action for Parents of Americans and Lawful Per-
manent Residents (DAPA) policy was enjoined on a
nationwide basis in a decision affirmed by the Fifth
Circuit on the basis of multiple legal grounds and
then by the Supreme Court by an equally divided
vote. Then Secretary of Homeland Security John
Kelly rescinded the DAPA policy in June. Because
the DACA policy has the same legal and constitutional
defects that the courts recognized as to DAPA, it is
likely that potentially imminent litigation would yield
similar results with respect to DACA.

(Id. (citation omitted).)

Thereafter, Acting Secretary Duke issued a memo-
randum (the “DACA Rescission Memo”) instructing
her subordinates to “execute a wind-down of the pro-
gram.” (DACA Rescission Memo at 1.) Acting Sec-
retary Duke briefly summarized the creation of the
DACA and DAPA programs and stated that, although
the DACA program “purported to use deferred action
—an act of prosecutorial discretion meant to be applied
only on an individualized case-by-case basis,” “USCIS
has not been able to identify specific denial cases where
an applicant appeared to satisfy the programmatic
categorical criteria as outlined in the [2012 DACA
Memo] but still had his or her application denied based
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solely upon discretion.” (Id. at 2 & n.l.) Acting
Secretary Duke then described the history of the Texas
litigation, noting that the Fifth Circuit had affirmed the
injunction against the implementation of the DAPA
program based on the finding “that DACA decisions
were not truly discretionary,” and observed that Sec-
retary Kelly had acted to end categorical or class-based
exemptions of aliens from potential enforcement of the
immigration laws and to rescind the DAPA program
while leaving the DACA program “temporarily ... in
place.” (Id. at 2; see id. at 2-3.)

The Acting Secretary then noted that Texas and
several other states had threatened to challenge the
DACA program, and she briefly summarized the At-
torney General’s opinion that DACA was unconstitu-
tional, unlawful, and likely to be struck down because it
shared “the same legal and constitutional defects that
the courts recognized as to DAPA.” (Id. at 3 ( quoting
Sessions Ltr.).) “Taking into consideration the Su-
preme Court’s and the Fifth Circuit’s rulings in the
ongoing litigation, and the September 4, 2017 letter
from the Attorney General,” she conecluded, “it is clear
that the June 15, 2012, DACA program should be ter-
minated.” (Id. at 4.)

In light of “the complexities associated with winding
down the program,” however, Acting Secretary Duke
directed that the program should be wound down
gradually. (Id.) Initial applications, renewal re-
quests, and associated applications for work authoriza-
tion that had been “accepted” by DHS by September 5,
2017, would be adjudicated “on an individual, case-by-
case basis.” (Id.) Likewise, all DACA renewal re-
quests and associated applications for work authoriza-
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tion submitted by “current beneficiaries whose benefits
will expire between [September 5, 2017] and March 5,
2018,” would be adjudicated, provided that these re-
quests were “accepted by [DHS] as of October 5, 2017.”
(Id.) DHS would, however, “reject all DACA initial re-
quests and associated applications for [work authoriza-
tion] filed after the date of this memorandum” and “all
DACA renewal requests and associated applications for
[work authorization] filed outside of the[se] parame-
ters.” (Id.) Existing DACA benefits would not be
terminated immediately but would not be renewed, and
DHS would no longer approve further applications for
advance parole.” (Id.)

E. Procedural History

The court will not restate the procedural history of
these cases prior to November 2017, which is set forth
in the court’s November 9 Memorandum and Order.
The court will, however, provide the following timeline
of recent developments in these cases.

On December 11, 2017, the Batalla Vidal Plaintiffs
filed their Third Amended Complaint (Dkt. 113), which
largely tracked their Second Amended Complaint but
added a claim that Defendants Nielsen and Sessions
violated the Due Process Clause of the Fifth Amend-
ment by rejecting DACA renewal applications that
(1) were promptly mailed but received by USCIS after
October 5, 2017, due to U.S. Postal Service delays;
(2) were delivered to USCIS by October 5, 2017, but
rejected because they arrived too late in the day; or
(3) contained “minor perceived or actual clerical er-
rors.” (Third Am. Compl. (Dkt. 113), 1 203; see id.
19 199-205.)
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On December 20, 2017, the Supreme Court vacated
the decision of the U.S. Court of Appeals for the Ninth
Circuit denying Defendants’ petition for a writ of man-
damus to the Northern District of California in similar
litigation challenging Defendants’ decision to end the
DACA program. In re United States, No. 17-801
(U.S. Dec. 20, 2017) (per curiam). The Supreme Court
held that the “Government [has made] serious argu-
ments that at least portions of the District Court’s
order are overly broad” and that, “[ulnder the specific
facts of [that] case,” the district court should have
resolved the Government’s arguments that the decision
to rescind the DACA program was not subject to judi-
cial review before ordering the Government to produce
a complete administrative record. Id. (slip op. at 3).
The Court suggested that the district court “may consid-
er certifying that ruling for interlocutory appeal under
28 U.S.C. § 1292(b) if appropriate.” Id. (slip op. at 4).

One week later, the U.S. Court of Appeals for the
Second Circuit denied Defendants’ petition for a writ of
mandamus to this court and lifted its stay of record-
related orders entered by this court and by Magistrate
Judge James Orenstein. (Dec. 27, 2017, USCA Order
(Dkt. 210).) The Second Circuit rejected Defendants’
position that they could unilaterally determine which
portions of the administrative record the court could
consider, and determined that, in light of the “strong
suggestion that the record before the [District Court]
was not complete,” plaintiffs were entitled to discovery
as to whether Defendants had produced a full adminis-
trative record. (Id. at 2 (quoting Dopico v. Gold-
schmidt, 687 F.2d 644, 654 (2d Cir. 1982)) (alteration in
original).) Rejecting Defendants’ contention that com-
pliance with this court’s and Judge Orenstein’s record-
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related orders would burden the Executive Branch, the
Second Circuit noted that this court had repeatedly
limited the scope of those orders, such that, as the Gov-
ernment conceded, “the number of documents, covered
by the order, as modified, is approximately 20,000, a far
smaller number than the Government’s papers led this
court to believe.” (Id. at 3-4.) The Second Circuit
distinguished In re United States on the grounds that
this court had already considered and rejected Defen-
dants’ jurisdictional arguments, clarified that the or-
ders in question did not apply to White House docu-
ments, and limited the orders to apply to dramatically
fewer documents than were at issue in the cases before
the Northern District of California. (Id. at 4-5.)

Defendants then moved for the court to certify its
November 9 Memorandum and Order for interlocutory
appeal pursuant to 28 U.S.C. § 1292(b). (Mot. to Cer-
tify Order for Appeal (Dkt. 219).) They argued that
certification would “materially advance the disposition
of the litigation” by either “terminat[ing] the litigation”
or “clarify[ing] the rights of the parties” and “limiting
the claims going forward in this litigation.” (Mem. in
Supp. of Mot. to Certify Order for Appeal (Dkt. 219-1)
at 14.) On January 8, 2018, the court granted Defen-
dants’ motion to certify the November 9 Memorandum
and Order for interlocutory appeal because, among
other things, there was “substantial ground for differ-
ence of opinion” on the question of whether the DACA
rescission was committed to agency discretion by law.
(Jan. 8, 2018, Mem. & Order (Dkt. 233) at 4-6.) Defen-
dants then argued that the court should delay an oral
argument scheduled for January 18, 2018, pending the
Second Circuit’s consideration of the interlocutory
appeal, as “all (or at least most) of [the] district-court
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proceedings [regarding Defendants’ motions to dis-
miss, Plaintiffs’ motions for a preliminary injunection,
and the Batalla Vidal Plaintiffs’ motion for class certi-
fication] will be unnecessary if the Second Circuit ac-
cepts some or all of the government’s arguments on
jurisdiction and justiciability.” (Defs. Jan. 11, 2018,
Ltr. (Dkt. 236) at 1.) Before the Second Circuit, how-
ever, Defendants abruptly changed tack, agreeing with
Plaintiffs “that holding the petition [for interlocutory
appeal] in abeyance would be the most efficient course
of action,” pending this court’s consideration of Defen-
dants’ motion to dismiss and Plaintiffs’ motions for pre-
liminary relief and class certification. (Reply in Supp.
of Pet. for Permission to Appeal (Dkt. 28, Nielsen v.
Vidal, No. 18-122 (2d Cir.)) at 2.)°

On January 9, 2018, the Northern District of Cali-
fornia denied Defendants’ motion to dismiss Regents
and its companion cases and granted the plaintiffs a
preliminary injunction. (Nov. 9, 2018, Order Denying
FRCP 12(b)(1) Dismissal and Granting Provisional Re-
lief (Dkt. 234, Regents).) Like this court, Judge Wil-
liam Alsup rejected Defendants’ contentions that the
decision to end the DACA program was committed to
agency discretion by law and that 8 U.S.C. § 1252(g)
barred judicial review of that decision. (Id. at 18-23.)

6 Defendants’ new litigation position is thus directly at odds with
its arguments for why this court should certify the November 9
Memorandum and Order. The court is uncertain whether the in-
consistency in Defendants’ position should be ascribed to lack of co-
ordination between the Department of Justice’s Federal Programs
Branch and Civil Appellate staff, or instead to a deliberate attempt
to delay the resolution of these cases. In any event, the court is not
pleased that Defendant have requisitioned judicial resources to de-
cide a motion for relief that they seem not to have actually wanted.
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Judge Alsup further concluded that the plaintiffs were
entitled to a preliminary injunction because they were
likely to prevail on the merits of their claim that the
decision to rescind the DACA program was substan-
tively “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law,” because that
decision “was based on a flawed legal premise” that the
DACA program was illegal. (Id. at 29; see id. at
29-38.) Judge Alsup rejected Defendants’ argument
that “DHS acted within its discretion in managing its
litigation exposure in the Fifth Circuit, weighing its
options, and deciding on an orderly wind down of the
program so as to avoid a potentially disastrous injunc-
tion in the Fifth Circuit” as a “classic post hoc ration-
alization” and, in any event, insufficient to support the
decision to rescind the DACA program because Defen-
dants had neither considered defenses to Texas’s poten-
tially imminent suit nor weighed supposed litigation risks
against “DACA’s programmatic objectives as well as the
reliance interests of DACA recipients.” (Id. at 38-43.)

II. LEGAL STANDARD

“[A] preliminary injunction is an extraordinary and
drastic remedy, one that should not be granted unless
the movant, by a clear showing, carries the burden of
persuasion.” Mazurek v. Armstrong, 520 U.S. 968,
972 (1997) (per curiam) (quoting 11A Charles A. Wright
et al., Federal Practice and Procedure § 2948, at 130
(2d ed. 1995)) (emphasis omitted). A party “seeking a
preliminary injunction must establish that he is likely
to succeed on the merits; that he is likely to suffer
irreparable harm in the absence of preliminary relief;
that the balance of equities tips in his favor; and that an
injunction is in the public interest.” Winter v. Nat.
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Res. Def. Council, Inec., 555 U.S. 7, 20 (2008)." To es-
tablish a likelihood of success on the merits, the party
seeking an injunction “need only make a showing that
the probability of his prevailing is better than fifty
percent.” Eng v. Smith, 849 F.2d 80, 82 (2d Cir. 1988);
see also Nken v. Holder, 556 U.S. 418, 434 (2009) (“It is
not enough that the chance of success on the merits be
‘better than negligible.’” (quoting Sofinet v. INS,
188 F.3d 703, 707 (7th Cir. 1999))). When an injunc-
tion is “mandatory,” however—that is, when the in-
junction “alter[s] the status quo by commanding some
positive act”—the movant must demonstrate a “clear”

" The Second Circuit has, at times, formulated this standard
differently. For example, a party seeking a preliminary injunction
may demonstrate the existence of “a serious question going to the
merits to make them a fair ground for trial, with a balance of hard-
ships tipping decidedly in [its] favor,” rather than a likelihood of
success on the merits. Citigroup Global Mkts., Inc. v. VCG Spe-
cial Opportunities Master Fund Ltd., 598 F.3d 30, 35 (2d Cir. 2010);
see also id. at 35-38 (holding that this “serious questions” standard
survives Winter and other Supreme Court cases applying a “likeli-
hood of success on the merits” standard). The Second Circuit’s
“serious questions” standard does not apply, however, “[wlhen

a preliminary injunction will affect government action taken
in the public interest pursuant to a statute or regulatory scheme.”
Friends of the East Hampton Airport, Inc. v. Town of East Hamp-
ton, 841 F.3d 133, 143 (2d Cir. 2016) (internal quotation marks and
citation omitted). The court need not decide whether the more
permissive “serious questions” standard applies here, as Plaintiffs
concede that the “likelihood of success” standard applies here and
have met this standard. See generally Haitian Ctrs. Council, Inc.
v. MceNary, 969 F.2d 1326, 1338-39 (2d Cir. 1992) (“serious ques-
tions” standard applies when challenged governmental action is not
specifically authorized by statute or regulation), cert. granted and
judgment vacated as moot, Sale v. Haitian Ctrs. Council, Ine.,
509 U.S. 918 (1993).
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or “substantial” showing of likelihood of success. Tom
Doherty Assocs., Inc. v. Saban Entm’t, Inc., 60 F.3d 27,
34 (2d Cir. 1995). To obtain a mandatory injunction, a
movant must also “make a strong showing of irrepara-
ble harm.” State of New York ex rel. Schneiderman v.
Actavis PLC, 787 F.3d 638, 650 (2d Cir. 2015) (internal
quotation marks and citations omitted).

III. DISCUSSION

For the reasons that follow, Plaintiffs have demon-
strated that they are entitled to a preliminary injunction
against implementation of the DACA Rescission Memo.

A. Likelihood of Success on the Merits

First, Plaintiffs are substantially likely to succeed
on the merits of their claim that Defendants’ decision
to end the DACA program was substantively arbitrary
and capricious.® Plaintiffs contend that this decision
violated APA § 706(2)(A) because, among other things,
it was based on an erroneous legal conclusion that
DACA was unlawful, failed to consider important as-
pects of the problem, and was internally contradictory.
(BV Pls. Mot. at 11-20, 23-27; State Pls. Mot. at 5-13.)
Defendants aver, however, that the decision reflects a
reasonable assessment of litigation risk. (Defs. Opp’n
at 1, 10-13, 15-24.) Based on the record before it, the

8 The court need not decide whether the injunction sought by
Plaintiffs is “mandatory,” in that it would compel Defendants to
take affirmative acts to adjudicate DACA applications and renewal
requests, or non-mandatory, in that it would only preserve the sta-
tus quo as of September 4, 2017. Because Plaintiffs have demon-
strated a “clear” or “substantial” likelihood of success on the mer-
its, they are entitled to a preliminary injunction regardless of the
standard that applies.
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court concludes that Plaintiffs, not Defendants, are
substantially likely to be correct.

1. The Stated Rationale for Rescinding DACA
Appears To Be Arbitrary and Capricious

Plaintiffs have identified at least three respects in
which Defendants’ decision to rescind the DACA pro-
gram appears to be arbitrary, capricious, and an abuse
of discretion. First, the decision rests on the errone-
ous legal conclusion that the DACA program is unlaw-
ful and unconstitutional. Second, the decision rests on
the erroneous factual premise that courts have deter-
mined that the DACA program violates the Constitu-
tion. Third, the stated rationale for that decision is
internally contradictory, as Defendants have continued
to grant DACA renewal requests despite ending the
DACA program on the grounds that it is, by their
lights, unconstitutional. The court addresses each of
these reasons in turn.

a. The Decision Relies on the Legally
Erroneous Premise that DACA Is Illegal

An agency decision that is based on an erroneous
legal premise cannot withstand arbitrary-and-capricious
review. See 5 U.S.C. § 706(2)(A). It is well-established
that when “[agency] action is based upon a determina-
tion of law as to which the reviewing authority of the
courts does come into play, an order may not stand if
the agency has misconceived the law.” Chenery I,
318 U.S. at 94. Accordingly, numerous courts have
recognized that agency action based on a misconception
of the applicable law is arbitrary and capricious in
substance.  See, e.g., Yale-New Haven Hosp. v.
Leavitt, 470 F.3d 71, 86-87 (2d Cir. 2006); Transitional
Hosps. Corp. of La., Ine. v. Shalala, 222 F.3d 1019, 1029
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(D.C. Cir. 2000) (Garland, J.); see also Planned
Parenthood Fed. of Am., Inc. v. Heckler, 712 F.2d 650,
666 (D.C. Cir. 1983) (Bork, J., concurring in part and
dissenting in part) (“If a regulation is based on an
incorrect view of applicable law, the regulation cannot
stand as promulgated .. ..” (internal quotation
marks and citation omitted)). That is no less true
when an agency takes some action based on an erro-
neous view that the action is compelled by law, not-
withstanding that the agency could have taken the
same action on policy grounds. “An agency action,
however permissible as an exercise of discretion, can-
not be sustained ‘where it is based not on the agency’s
own judgment but on an erroneous view of the law.’”
Sea-Land Serv., Inc. v. Dep’t of Transp., 137 F.3d 640,
646 (D.C. Cir. 1998) (quoting Prill v. NLRB, 755 F.2d
941, 947 (D.C. Cir. 1985)). This rule is consistent with
cases from outside the administrative-law context,
which make clear that a decision based on “an errone-
ous view of the law” is “by definition” or “necessarily”
an abuse of discretion. Koon v. United States, 518 U.S.
81, 100 (1996); Cooter & Gell v. Hartmarx Corp., 496 U.S.
384, 405 (1990). This rule also ensures that agencies
are accountable for their decisions: If an agency
makes a decision on policy grounds, it must say so, not
act as if courts have tied its hands. The court there-
fore considers whether Defendants’ decision to rescind
the DACA program relied on an erroneous view of the
law. This review is de novo. 5 U.S.C. § 706; J. Andrew
Lange, Inc. v. FAA, 208 F.3d 389, 391 (2d Cir. 2000).”

% While in other contexts, an agency’s interpretation of a statute
it is charged with administering may be entitled to deference,
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inec., 467 U.S. 837,
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842-43 (1984), Defendants have not argued that their interpretation
of the legality of the DACA program is entitled to formal or con-
trolling deference. That is for good reason. Because neither the
Sessions Letter nor the DACA Rescission Memo carry the “force of
law,” they do not warrant Chevron deference. United States v.
Mead Corp., 533 U.S. 218, 226-27 (2001). Moreover, Defendants’
views about the legality of the DACA program turn not only on
whether that program was consistent with the INA (their inter-
pretations of which are entitled to deference, see INS v. Aguirre-
Aguirre, 526 U.S. 415, 424-25 (1999)), but also whether that pro-
gram constituted a “substantive rule” under the APA. Because
Defendants are not charged with implementing the APA, their
views about whether the DACA program should have been imple-
mented through notice-and-comment rulemaking are not entitled to
deference. See Shell Offshore Inc. v. Babbitt, 238 F.3d 622, 627
(6th Cir. 2001). Finally, it almost goes without saying that to the
extent Defendants determined that the DACA program was uncon-
stitutional, that determination does not warrant Chevron deference.

Some academic commentators have offered interesting arguments
as to why courts should review deferentially Defendants’ decision
to end the DACA program. See, e.g., Josh Blackman, Under-
standing Sessions’s Justification to Rescind DACA, Lawfare (Jan.
16, 2018, 8:00 AM), https:/www.lawfareblog.com/understanding-
sessions-justification-rescind-daca (arguing, based on an “admit-
tedly charitable” reading of the Sessions Letter, that Regents
erred by, among other things, failing to consider how the Attorney
General’s independent duty to defend the Constitution supported
his decision to recommend ending the DACA program); Zachary
Price, Why Enjoining DACA’s Cancellation Is Wrong., Take Care
Blog (Jan. 12, 2018), https://takecareblog.com/blog/why-enjoining-
daca-s-cancellation-is-wrong (arguing that “[ilnsofar as DACA was
simply an exercise of enforcement discretion, any explanatory burden
with respect to its reversal must be minimal”). Defendants them-
selves have not pressed these arguments before this court, arguing
instead that, if their decision is indeed subject to judicial review, it
should be reviewed under the ordinary arbitrary-and-capricious stan-
dard of APA § 706(2)(A). (Defs. Opp’n at 10-11.)
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Fairly read, the Sessions Letter and DACA Rescis-
sion Memo indicate only that Defendants decided to
end the DACA program because they believed that it
was illegal. (While Defendants now argue that the
decision was based on “litigation risk,” the record does
not support this contention, as the court explains be-
low.) The DACA Rescission Memo offers no indepen-
dent legal reasoning as to why Defendants believed the
DACA program to be unlawful, so the court turns to
the Sessions Letter. In that letter, the Attorney Gen-
eral offered two discernible bases for his opinion that
the DACA program violated the law and should end:
first, that it was unconstitutional, and second, that it
“has the same legal and constitutional defects that the
courts recognized as to DAPA.” (Sessions Ltr.)
Neither conclusion is sustainable.

i. The Attorneyv General Erred in Con-
cluding that DACA Is Unconstitu-
tional

As noted above, the Attorney General concluded
that DACA was unconstitutional because it “was effec-
tuated by the previous administration through execu-
tive action, without proper statutory authority and with
no established end-date, after Congress’ repeated re-
jection of proposed legislation that would have accom-
plished a similar result” and “an open-ended circum-
vention of immigration laws.” (Sessions Ltr.) This
conclusory statement does not support the proposition
that DACA is unconstitutional.

DACA is not unconstitutional simply because it was
implemented by unilateral, executive action without ex-
press congressional authorization. The Executive
Branch has wide discretion not to initiate or pursue
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specific enforcement actions. Chaney, 470 U.S. at
831-32. Immigration officials have particularly “broad
discretion” in deciding whom to deport, deriving both
from the considerations specific to the Executive
Branch in the foreign-policy arena, Arizona, 567 U.S. at
396, and from the fact that far more removable aliens
reside in this country than DHS has resources to de-
port, OLC Op. at 1; see also Adam B. Cox & Cristina
M. Rodriguez, The President and Immigration Law,
119 Yale L.J. 458, 510-19 (2009). Every modem pres-
idential administration has relied on extra-statutory
discretionary-relief programs to shield certain remov-
able aliens from deportation. Far from cabining this
authority, Congress has amended the INA in ways that
expressly acknowledge the Executive Branch’s power
to decline to initiate removal proceedings against cer-
tain removable aliens. It thus cannot be the case that,
by recognizing that certain removable aliens represented
lower enforcement priorities than others, the DACA
program violates the Constitution.

Nor is DACA unconstitutional because it identified a
certain category of removable aliens—individuals who
were brought to the United States as children, lacked
meaningful eriminal histories, and had met educational
or military-service requirements—as eligible for favor-
able treatment. The court is aware of no principled
reason why the Executive Branch may grant deferred
action to particular immigrants but may not create a
program by which individual immigrants who meet cer-
tain prescribed criteria are eligible to request deferred
action. It is surely within DHS’s discretion to deter-
mine that certain categories of removable alien—felons
and gang members, for example—are better uses of the
agency’s limited enforcement resources than law-abiding
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individuals who entered the United States as children.
Indeed, unless deferred-action decisions are to be en-
tirely random, they necessarily must be based at least
in part on “categorical” or “class-based” distinctions.
See Arpaio v. Obama, 27 F. Supp. 3d 185, 210 (D.D.C.
2014) (DACA “helps to ensure that the exercise of de-
ferred action is not arbitrary and capricious, as might
be the case if the executive branch offered no guidance
to enforcement officials. It would make little sense
for a Court to strike down as arbitrary and capricious
guidelines that help ensure that the Nation’s immigra-
tion enforcement is not arbitrary but rather reflective
of congressionally-directed priorities.”). The court
cannot see how the use of such distinctions to define
eligibility for a deferred-action program transforms
such a program from discretionary agency action into
substantive lawmaking and (somehow) an encroach-
ment on the separation of powers.

Lastly, DACA is not unconstitutional because, as
the Attorney General put it, that program was imple-
mented “after Congress’ repeated rejection of pro-
posed legislation that would have accomplished a simi-
lar result.” (Sessions Ltr.) The “proposed legisla-
tion” to which the Attorney General referred would not
have “accomplished a similar result” to DACA. The
DREAM Act, in its many variations, would have of-
fered its beneficiaries a formal immigration status and
a pathway to lawful permanent residency. See, e.g.,
Development, Relief, and Education for Alien Minors
Act of 2011, S. 952 (112th Cong.); Regents, 2018 WL
339144, at 20 n.15 (collecting proposed legislation).
DACA, on the other hand, offers only forbearance from
deportation, along with work authorization, and does
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not provide an immigration status or a pathway to citi-
zenship. (2012 DACA Memo at 4.)

Even if the DREAM Act had offered benefits simi-
lar to those conveyed by DACA, it does not follow that
Congress’s failure to enact a DREAM Act precluded
the Executive Branch from enacting the DACA pro-
gram. The court does not see how executive action,
taken either “pursuant to an express or implied author-
ization of Congress” or “in the absence of either a con-
gressional grant or denial of authority,” becomes un-
constitutional simply because Congress has considered
and failed to enact legislation that would accomplish
similar ends. See Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, J., con-
curring). Fruitless congressional consideration of leg-
islation is not itself law, see U.S. Const. art. I, § 7, cl. 2,
and is an unconvincing basis for ascertaining the “im-
plied will of Congress” to oust the President from act-
ing in the space contemplated by the proposed but
un-enacted legislation, see Youngstown Sheet & Tube,
343 U.S. at 637 (Jackson, J., concurring). It strikes
the court as improbable that, if the President has some
authority, any Member of Congress can divest the
President of that authority by introducing unsuccessful
legislation on the same subject.

To the extent the decision to end the DACA pro-
gram was based on the Attorney General’s determina-
tion that the program is unconstitutional, that deter-
mination was legally erroneous, and the decision was
therefore arbitrary and capricious. The court does
not address whether the DACA program might be un-
constitutional on grounds other than those identified by
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the Attorney General, as any such grounds are not fair-
ly before the court.

ii. The Attorney General Erred in Con-
cluding that DACA Has the “Same
Legal and Constitutional Defects that
the Courts Recognized as to DAPA”

Nor can the Attorney General’s determination that
DACA is unlawful rest on the ground that “the DACA
policy has the same legal and constitutional defects
that the courts recognized as to DAPA.” (Sessions
Ltr.) That rationale is arbitrary and capricious not
only because it is premised on an obvious factual mis-
take that courts had recognized “constitutional defects”
in DAPA, as the court explains in the next subsection,
but also because it is legally erroneous. The Southern
District of Texas enjoined the implementation of the
DAPA program on the grounds that DAPA was not
promulgated through notice-and-comment rulemaking,
and the Fifth Circuit affirmed, adding the additional
ground for affirmance that DAPA was substantively
arbitrary and capricious because it conflicted with the
INA. The court is unpersuaded that either ground
applies to DACA.

(I) DACA Was Not a Legislative Rule.

DACA does not appear to have been a “legislative”
rule that was subject to notice-and-comment rulemak-
ing. The APA generally requires agencies to make
“rules” through notice-and-comment procedures, but
provides an exception for “interpretative rules, general
statements of policy, or rules of agency organization,
procedure, or practice.” 5 U.S.C. § 553. The line be-
tween legislative rules (which are subject to notice and
comment) and non-legislative rules (which are not) is
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not always clear. See Chrysler Corp. v. Brown, 441 U.S.
281, 301-03 (1979); Noel v. Chapman, 508 F.2d 1013,
1029-30 (2d Cir. 1975) (characterizing this distinetion as
“enshrouded in considerable smog”). In general, how-
ever, “legislative rules are those that ‘create new law,
rights, or duties, in what amounts to a legislative act.””
Sweet v. Sheahan, 235 F.3d 80, 91 (2d Cir. 2000) (quoting
White v. Shalala, 7 F.3d 296, 303 (2d Cir. 1993)). A rule
is legislative if it creates a “binding norm.” Bellarno
Int’l Ltd. v. FDA, 678 F. Supp. 410, 412 (E.D.N.Y. 1988)
(quoting Am. Bus Ass’n v. United States, 627 F.2d 525,
529 (D.C. Cir. 1980)). General statements of policy, on
the other hand, do not “change ‘existing rights and
obligations’” of those regulated, but instead state the
agency’s “general policy” or “are rules directed pri-
marily at the staff of an agency describing how it will
conduct agency discretionary functions.” Noel, 508 F.2d
at 1030 (quoting Lewis-Mota v. Sec’y of Labor, 469 F.2d
478, 482 (2d Cir. 1972)) (internal quotation marks and
additional citation omitted); see also Chrysler, 441 U.S.
at 302 n.31 (“General statements of policy are state-
ments issued by an agency to advise the public pro-
spectively of the manner in which the agency proposes
to exercise a discretionary power.” (internal quotation
marks and citation omitted)).

On its face, the 2012 DACA Memo is plainly a “gen-
eral statement of policy,” not a substantive rule. That
memo described how, as a matter of agency policy,
DHS would exercise its prosecutorial discretion with
respect to a discrete class of individuals without lawful
immigration status, and directed DHS staff to imple-
ment procedures to facilitate that exercise of discre-
tion. Most importantly, the memo stated that it cre-
ated no substantive right, that all DACA applications
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would be adjudicated on an individualized basis, and
that the agency retained discretion to deny or revoke
deferred action or work authorization. Based on the
text of the 2012 DACA Memo, the court cannot say that
the creation of the DACA program either “imposed any
rights and obligations” on DHS or the public, or did not
“genuinely [leave] the agency and its decisionmakers
free to exercise discretion.” Clarian Health W., LL.C
v. Hargan, 878 F.3d 346, 357 (D.C. Cir. 2017) (internal
quotation marks and citation omitted).

To determine whether a rule is properly classed as
“legislative” or as a “general statement of policy,” some
courts have also considered whether the agency has
characterized or treated the rule as binding. Id. In
determining that the DAPA program constituted a
legislative rule, the Southern District of Texas focused
on the purportedly binding effect that DAPA would
have on the agency. Texas, 86 F. Supp. 3d at 668-72.
Judge Hanen reached that conclusion by determining
that DACA had been implemented in such a way as to
deprive agency employees of true discretion to evaluate
DACA applications on a case-by-case basis, including
that (1) the “operating procedures” for implementing
DACA were quite long; (2) DACA applications were
adjudicated by service-center staff, not field-office em-
ployees, using a check-the-box form; (3) certain DACA
denials were subject to review by a supervisor;
(4) “there is no option for granting DAPA to an indi-
vidual who does not meet each criterion”; and (5) near-
ly all DACA applications were granted, and those that
were denied were uniformly denied for mechanical
reasons or fraud. Id. at 669 & nn.98-101.
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The court respectfully finds the Southern District of
Texas’s analysis unpersuasive. First, that court ap-
pears to have conflated the discretion of the agency
with that of individual USCIS employees. (See Br. for
the United States at 68-71, Texas v. United States,
136 S. Ct. 2271 (2016) (No. 15-674).) The 2012 DACA
Memo indicated how DHS would exercise its discretion
by treating certain individuals as lower priorities for
removal. Because the 2012 DACA Memo created no
substantive rights, it in no way constrained the agency’s
discretion in the enforcement of immigration laws, even
if it might have affected how rank-and-file USCIS
employees reviewed specific requests for deferred
action. (Seeid.) Second, even accepting that the rel-
evant focus of this inquiry is the diseretion of rank-and-
file employees, the court views the first four factors on
which the Southern District of Texas relied as insuffi-
cient to support an inference that DHS did not exercise
discretion in adjudicating DACA applications. As for
the fifth factor—that DHS supposedly granted too
many DACA applications—the court finds persuasive
the observation by the dissenting judge in the Fifth
Circuit that the district court appears to have errone-
ously conflated rejections of DACA applications, which
were made on intake for mechanical reasons, and deni-
als, which were made “when a USCIS adjudicator, on a
case-by-case basis, determines that the requestor has
not demonstrated that they satisfy the guidelines for
DACA or when an adjudicator determines that de-
ferred action should be denied even though the thresh-
old guidelines are met.” Texas, 809 F.3d at 210 (King,
J., dissenting). To the contrary, as of December 2014,
DHS had denied nearly 40,000 DACA applications out
of the more than 700,000 applications accepted for
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processing at USCIS service centers, and rejected
more than 40,000 applications for administrative rea-
sons. Id. at 210 n.44. This rejection rate hardly
“suggests an agency on autopilot” and is “unsurprising
given the self-selecting nature of the program.” Id. at
210 & n.44; see also Arpaio, 27 F. Supp. 3d at 209 n.13
(noting that similar statistics “reflect that ... case-by-
case review is in operation”). To the extent Defend-
ants rely on Texas for the proposition that the DACA
program (which was not challenged in that litigation)
was illegal because it was not made through notice-and-
comment rulemaking, such reliance is arbitrary and
capricious.

(1) DACA Does Not Conflict with
the INA

Nor may Defendants rely on Texas for the proposi-
tion that the DACA program conflicts with the INA.
As noted above, the Fifth Circuit held that the DAPA
program was not only procedurally invalid, but also
substantively arbitraly and capricious because it con-
flicted with the INA. Texas, 809 F.3d at 178-86.
That is because, in the view of the Fifth Circuit, the
INA prescribes the exclusive means by which aliens
may obtain “lawful immigration classification from
their children’s immigration status,” and because Con-
gress could not have intended to delegate to DHS the
authority to designate approximately four million
undocumented immigrants as lawfully present and able
to work in this country. See id. To the extent De-
fendants relied, without additional explanation, on this
decision as grounds for ending the DACA program,
they acted arbitrarily and capriciously, for two reasons.
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First, not all the grounds on which the Fifth Circuit
decided that DAPA was substantively arbitrary and
capricious apply to the DACA program. For example,
the Fifth Circuit inferred that by creating procedures
by which alien parents of U.S. citizens may obtain law-
ful status, Congress implicitly prohibited the Executive
Branch from granting deferred action and work au-
thorization to such individuals based on more permis-
sive criteria. Even if the court were to accept that
dubious logie, it would not apply to DACA, because
there is no analogous procedure by which aliens
brought to the United States as children may seek to
obtain lawful status on that basis. (BV Pls. Mot. at 25;
Br. of Amicus Curiae Legal Services Organizations
(Dkt. 193) at 6.) The Fifth Circuit also relied exten-
sively on the magnitude of the DAPA program, rea-
soning that Congress could not have intended the Ex-
ecutive Branch to decide whether more than four mil-
lion undocumented immigrants could obtain deferred
action and work authorization. Texas, 809 F.3d at
179, 181-82, 184 & n.197. Again, even accepting that
proposition, it is not clear why it would apply to the
DACA program, which is open to far fewer individuals
than DAPA would have been, and which is roughly the
same scale as the Family Fairness program enacted by
the Reagan and George H.W. Bush Administrations in
the 1980s.

Second, to the extent that the Fifth Circuit’s ration-
ale applies to the DACA program, the court finds it un-
persuasive. It does not follow that by prescribing
procedures by which some aliens may obtain lawful
status, Congress implicitly barred the Executive Branch
from granting those or other aliens deferred action and
work authorization, a relatively meager and unstable
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set of benefits (if, indeed, they can even be described as
such). Nor is the court convinced that by expressly
recognizing that certain discrete populations of aliens
are eligible for deferred action, Congress implicitly
precluded the Executive Branch from according de-
ferred action to other aliens; to the contrary, the court
views these enactments as ratifying the Executive
Branch’s longstanding historical practice, rooted in the
INA, of forbearing from pursuing deportation proceed-
ings against particular aliens and categories of alien.
The court respectfully finds the Fifth Circuit’s at-
tempts to distinguish DAPA from prior discretionary-
relief programs unpersuasive, as this court does not
see what in the INA permits immigration officials to
accord discretionary relief “on a country-specific basis,”
as a “bridge[] from one legal status to another,” or as
an adjunct to “a statutory legalization scheme,” id. at
184, but not to generally law-abiding parents of U.S.
citizens or lawful permanent residents—or, for that
matter, individuals who were brought to the United
States as children.

For these reasons, and for the reasons stated by the
Office of Legal Counsel, the dissent in Texas, and by
the Office of the Solicitor General in its brief to the
U.S. Supreme Court in Texas, the court concludes that
DACA is lawful and not arbitrary, capricious, or con-
trary to the INA. See Texas, 809 F.3d at 214-18
(King, J., dissenting); OLC Op.; Br. for the United
States at 61-65, Texas v. United States, 136 S. Ct. 2271
(2016) (No. 15-674). Defendants acted arbitrarily and
capriciously by ending the DACA program based on
the erroneous legal conclusion that DACA is either
unconstitutional or “has the same legal and constitu-
tional defects that the courts recognized as to DAPA.”




105a

b. The Decision Relies on a Factually
Erroneous Premise that Courts Have
Determined that DACA Is Unconstitu-
tional

This conclusion was also arbitrary and capricious
because it is based on an obvious factual mistake. In
concluding that the Southern District of Texas and
Fifth Circuit would enjoin the continued operation of
the DACA program, Defendants appear to have relied
on the premise that those courts have recognized “con-
stitutional defects ... as to DAPA.” (Sessions
Ltr.,; DACA Rescission Memo at 3.) This premise is
flatly incorrect. The Southern District of Texas en-
joined the implementation of DAPA, and the Fifth Cir-
cuit affirmed that injunction, on the grounds that DAPA
violated the APA. 809 F.3d at 170-86; 86 F. Supp. 3d at
665-72. Both courts expressly declined to reach the
plaintiffs’ constitutional claim that DAPA violated the
Take Care Clause of the U.S. Constitution, see U.S.
Const. art. 11, § 3, or the separation of powers. 809 F.3d
at 154; 86 F. Supp. 3d at 677. Defendants do not at-
tempt to defend this factual premise as correct. (Cf.
Defs. Opp’n at 26-27.)

This error alone is grounds for setting aside De-
fendants’ decision. “[A]n agency decision is arbitrary
and must be set aside when it rests on a crucial factual
premise shown by the agency’s records to be indisput-
ably incorrect.” Mizerak v. Adams, 682 F.2d 374, 376
(2d Cir. 1982); see also State Farm, 463 U.S. at 43
(agency acts arbitrarily and capriciously by “offer[ing]
an explanation for its decision that runs counter to the
evidence before the agency”); City of Kansas City, Mo.
v. Dep’t of Hous. & Urban Dev., 923 F.2d 188, 194
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(D.C. Cir. 1991) (“Agency action based on a factual
premise that is flatly contradicted by the agency’s own
record does not constitute reasoned administrative
decisionmaking, and cannot survive review under the
arbitrary and capricious standard.”). Because neither
the Southern District of Texas nor the Fifth Circuit
“recognized” any “constitutional defects” in the DAPA
policy, Defendants’ reliance on this erroneous factual
premise was arbitrary and capricious.

Nor was this error harmless. Although judicial re-
view under the APA takes “due account . . . of the
rule of prejudicial error,” 5 U.S.C. § 706, “the standard
for demonstrating lack of prejudicial error is strict.
‘Agency mistakes constitute harmless error [under
APA § 706] only where they clearly had no bearing
on the procedure used or the substance of decision
reached.”” N.Y. Pub. Interest Research Grp. v.
Whitman, 321 F.3d 316, 334 n.13 (2d Cir. 2003) (altera-
tion in original) (quoting Sierra Club v. U.S. Fish &
Wildlife Serv., 245 F.3d 434, 444 (5th Cir. 2001)). That
cannot be said here, as the Attorney General’s opinion
that DACA was unlawful appears to have been based in
significant part on his judgment that the program was
unconstitutional and on the Texas courts’ decision to
enjoin implementation of DAPA. The current record
furnishes no basis for this court to conclude that the
Attorney General would have reached the same conclu-
sion had he correctly understood the holdings of the
Texas courts.
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c. The Decision’s Rationale Is Internally
Contradictory

Finally, Defendants’ decision to rescind the DACA
program was arbitrary and capricious because it ap-
pears to be internally inconsistent. See, e.g., Nat'l
Res. Def. Council v. U.S. Nuclear Regulatory Comm’n,
— F.3d —, 2018 WL 472547, at *9 (D.C. Cir. 2018) (“Of
course, it would be arbitrary and capricious for the
agency’s decision making to be ‘internally inconsis-
tent.”” (citation omitted)); Gen. Chem. Corp. v. United
States, 817 F.2d 844, 846 (D.C. Cir. 1978) (per curiam)
(vacating decision based on “internally inconsistent and
inadequately explained” analysis). Defendants clearly
ended the DACA program at least partly because the
Attorney General viewed the program as unconstitu-
tional.’ (Sessions Ltr.; DACA Rescission Memo at

10 Tt is not clear that the Attorney General’s views are those of
the Administration he serves. On September 5, 2017, President
Trump tweeted that “Congress now has 6 months to legalize DACA
(something the Obama Administration was unable to do). If they can’t,
I will revisit this issue!” (Donald J. Trump, @realdonaldtrump, Twitter.
com (Sept. 5, 2017, 7:38 PM), https://twitter.com/realdonaldtrump/
status/905228667336499200.) It is not clear how the President
would “revisit” the decision to rescind the DACA program if the
DACA program were, as the Attorney General has stated, “an
unconstitutional exercise of authority by the Executive Branch.”
(Sessions Ltr.) See Josh Blackman, Trump’s DACA Decision
Defies All Norms: The President’s Incompetence Continues to
Temper His Malevolence, Foreign Policy (Sept. 7, 2017, 1:26 PM),
http://foreignpolicy.com/2017/09/07/trumps-daca-decision-defies-all-
norms/. Defendants’ contention that the President simply “em-
phasized the need for legislative action and expressed [his] inten-
tion to revisit Administration policies on childhood arrivals—not
the legality and defensibility of the DACA program—if Congress
did not timely act” (Defs. Opp’n at 33) is unsupported by the text of
the President’s tweet.
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3.)" Rather than terminating the program forthwith,
however, Acting Secretary Duke directed her subordi-
nates to begin a phased “wind-down of the program,”
under which DHS would continue to renew DACA ap-
plications that were set to expire in the next six months
and would honor existing DACA benefits until they
expired. The means by which Defendants ended the
DACA program thus appear to conflict with their stat-
ed rationale for doing so. If the DACA program was,
in fact, unconstitutional, the court does not understand
(nor have Defendants explained) why Defendants
would have the authority to continue to violate the
Constitution, albeit at a reduced scale and only for a
limited time.

It is true but immaterial that the DACA Rescission
memo provided that DHS would adjudicate all remain-
ing DACA applications and renewal requests “on an
individual, case-by-case basis.” (DACA Rescission
Memo at 4.) The 2012 DACA Memo also stated that
all DACA applications and renewal requests would be
considered on an individual, case-by-case basis (2012
DACA Memo at 1-3), but, in Defendants’ view, that was
insufficient to render the program lawful. More im-
portantly, if DHS could render the DACA program
constitutional by adjudicating the remaining DACA ap-
plications and renewal requests on an “individual, case-
by-case” basis, then there was nothing inherently
unconstitutional about the DACA program—only how
rank-and-file USCIS employees were implementing

11 Defendants’ arguments that “Plaintiffs identify nothing contra-
dictory about the Acting Secretary’s stated justification for the [de-
cision to rescind the DACA program]” (cf. Defs. Opp’n at 29-30) are
thus once again belied by the record.
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that program—and a key reason for ending that pro-
gram would disappear.

Defendants attempt to sidestep this problem by ar-
guing that there was nothing inherently contradictory
about Acting Secretary Duke’s decision to allow the
DACA program “to gradually sunset” despite having
“concern[s] about [the program]’s legality.” (Defs.
Opp’n at 30.) The record makes clear, however, that
Defendants ended the program because they believed
it to be unconstitutional and unlawful, not because they
had “concern[s]” about its legality. (Sessions Ltr.;
DACA Rescission Memo at 3-4.) Defendants’ post hoc
rationalization is thus unavailing. At the very least,
Defendants’ failure to acknowledge and explain the
apparent conflict between their determination that the
DACA program was unconstitutional and their plan to
continue adjudicating a subset of DACA renewal re-
quests renders their decision arbitrary and capricious.

2. Defendants’ Alternative Grounds for Uphold-
ing the DACA Rescission Are Unpersuasive

Defendants offer two reasons why the court should
uphold the decision to end the DACA program. First,
they argue, that decision was reasonable in light of the
risk that the plaintiffs in the Texas litigation would
amend their complaint to challenge the DACA program
and that the Southern District of Texas would strike
down the DACA program. (E.g., Defs. Opp’n at 11.)
Second, they argue that the court should construe the
Attorney General’s legal judgment that the DACA pro-
gram was unlawful as an “independent policy judgment
. . . that immigration decisions of this magnitude
should be left to Congress.” (Defs. Opp’n at 25.)
Neither argument is persuasive.
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a. The DACA Rescission Cannot Be Sus-
tained on the Basis of Defendants’ “Liti-
gation Risk” Argument

Defendants frame the decision to end the DACA
program as motivated primarily by “litigation risk.”
(Id. at 1, 10-13, 15-24.) In their view, Acting Secre-
tary Duke considered the Government’s losses in the
Texas v. United States litigation and the threat by
some of the plaintiffs in that litigation to challenge the
DACA program and ultimately “concluded that main-
taining the DACA [program] would, in all likelihood,
result in another nationwide injunction plunging the
policy, and its nearly 800,000 recipients, into immediate
uncertainty.” (Id. at 11.) That decision, they argue,
was reasonable, not arbitrary or capricious, “particu-
larly in view of the near-certain litigation loss in the
pending Texas lawsuit.” (1d.)

The record does not support Defendants’ contention
that they based their decision on a reasonable assess-
ment of litigation risk. As the court has previously
noted, the record, fairly read, indicates that Defend-
ants ended the DACA program because they believed it
to be illegal. The only basis for Defendants’ “litiga-
tion risk” argument is the Attorney General’s state-
ment that, because DACA shared the flaws of the
DAPA program, “it is likely that potentially imminent
litigation would yield similar results with respect to
DACA.” (Sessions Ltr.) This is too thin a reed to
bear the weight of Defendants’ “litigation risk” argu-
ment. While the court must uphold an agency deci-
sion “of less than ideal clarity . . . if the agency’s
path may reasonably be discerned,” Bowman Transp.,
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Inc. v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286
(1974), the court cannot discern a reasoned assessment
of “litigation risk” in this conclusory statement. See
also Chenery II, 332 U.S. at 196-97 (stating that the
grounds on which an agency reaches its decision “must
be set forth with such clarity as to be understandable.
It will not do for a court to be compelled to guess at the
theory underlying the agency’s action; nor can a court
be expected to chisel that which must be precise from
what the agency has left vague and indecisive.”). The
Administrative Record does not indicate, for example,
that the Attorney General made any reasoned assess-
ment of the likelihood that DACA would be struck
down in light of its similarities to, or differences from
DAPA; that he considered any potential defenses to the
“potentially imminent litigation”; that he acknowledged
contrary rulings by other courts; or that he assessed
whether Department of Justice resources would be
better spent elsewhere. The court thus cannot con-
clude that the Attorney General actually considered
“litigation risk” in any meaningful sense. Absent De-
fendants’ post hoc explanations, the court would not
have guessed that Defendants made their decision for
this reason.

The court views this “litigation risk” rationale as a
mere post hoc rationalization, which is insufficient to
withstand arbitrary-and-capricious review. State
Farm, 463 U.S. at 50; Burlington Truck Lines, 371 U.S.
at 168-69. Indeed, it is telling that, to substantiate
their argument that the DACA rescission was moti-
vated by concern for DACA recipients and a desire to
avoid a disorderly shut-down of the program, Defend-
ants resort to a press release, issued by Acting Secre-
tary Duke, that fleshes out her reasons for ending the
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DACA program. (Defs. Opp’n at 12 (quoting Press
Release, DHS, Statement from Acting Secretary Duke
on the Rescission of DACA (Sept. 5, 2017), https://www.
dhs.gov/news/2017/09/05/statement-acting-secretary-
duke-rescission-deferred-action-childhood-arrivals-daca).)
That press release is not in the record, however, so the
court may not consider it. See Overton Park, 401 U.S.
at 419-20. While Defendants assert that this rationale
is reasonably discernible because Plaintiffs addressed
it in their briefs (Defs. Opp’n at 12), Plaintiffs cannot
be faulted for responding to an argument that De-
fendants have made throughout this litigation."

Even if the record indicated that Defendants made
their decision based on “litigation risk,” they acted ar-
bitrarily and capriciously in doing so. The Attorney
General’s conclusory statement that it was “likely that
potentially imminent litigation would yield similar re-
sults with respect to DACA” falls well short of the
APA’s “requirement that an agency provide reasoned
explanation for its action.” Fox Television Stations,
556 U.S. at 516. For example, the record before the
court offers no indication that Defendants considered
why the Southern District of Texas would strike down
the DACA program (which was not initially challenged
in Texas and which lacked certain attributes of the

2 Judge Alsup found in Regents that “[nJowhere in the adminis-
trative record did the Attorney General or [DHS] consider whether
defending the program in court would (or would not) be worth the
litigation risk.” Regents, 2018 WL 339144, at *23. As such,
“[t]he new spin by government counsel is a classic post hoc ration-
alization,” which “alone is dispositive of the new ‘litigation risk’ ra-
tionale.” Id.
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DAPA program that were critical to the Fifth Circuit’s
decision that that program was contrary to the INA).
Nor does the record indicate that Defendants considered
—independent of their opinion that DACA was illegal-
why litigating the rescission of DACA was preferable
to litigating the decision to maintain the program.
See Organized Vill. of Kake v. U.S. Dep’t of Agric.,
795 F.3d 956, 970 (9th Cir. 2015) (en banc) (litiga-
tion-risk rationale was arbitrary and capricious where
agency’s decision “predictably led to ... lawsuit”
and “[a]Jt most . .. deliberately traded one lawsuit
for another”). To the extent that Defendants now
argue that their decision was based on a desire to avoid
the harms that could result to DACA beneficiaries from
a disorderly end to the program, the record offers
absolutely no indication that Defendants considered
these impacts. While Defendants ask the court to
infer a persuasive rationale from their conclusory
statements and from the Southern District of Texas’s
and Fifth Circuit’s opinions in Texas, it is not the
court’s job to “supply a reasoned basis for the agency’s
action that the agency itself has not given.” State
Farm, 463 U.S. at 43. Even accepting for the sake of
argument that the record provides some support for
Defendants’ “litigation risk” rationale, that rationale is
so inscrutable and unexplained that reliance upon it
was arbitrary and capricious.

Even accepting for the sake of argument that “liti-
gation risk” furnished a discernible, reasoned basis for
Defendants’ decision to end the DACA program, De-
fendants nevertheless acted arbitrarily and capriciously
by ending that program without taking any account of
reliance interests that program has engendered. To
withstand review under the APA’s arbitrary-and-
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capricious standard, an agency that is changing its policy
need not explain why the reasons for the new policy are
better than the reasons for the old policy. Fox Tele-
vision Stations, 556 U.S. at 514-15. The agency must
nevertheless engage in reasoned decisionmaking, which,
among other things, means that the agency must con-
sider “serious reliance interests” engendered by the
previous policy. Id. at 515; see also Encino Motor-
cars, LL.C v. Navarro, 136 S. Ct. 2117, 2125-27 (2016).

Plaintiffs identify a number of reliance interests en-
gendered by the DACA program, including that, in
reliance on the continued existence of the program,
DACA recipients have “raised families, invested in
their education, purchased homes and cars, and started
careers” (BV Pls. Mot. at 16; State Pls. Mot. at 9-10);
employers have hired, trained, and invested time in
their DACA-recipient employees (BV Pls. Mot. at 17,
State Pls. Mot. at 10); educational institutions have
enrolled DACA recipients who, if they lose their DACA
benefits, may be forced to leave the United States or
may see little need to continue pursuing educational
opportunities (BV Pls. Mot. at 17; State Pls. Mot. at
10); and states have expended resources modifying
their motor-vehicle and occupational licensing regimes
to accommodate DACA recipients (State Pls. Mot. at 10
& n.18). The record does not indicate that Defendants
acknowledged, let alone considered, these or any other
reliance interests engendered by the DACA program.
That alone is sufficient to render their supposedly dis-
cretionary decision to end the DACA program arbi-
trary and capricious.
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Defendants’ arguments to the contrary are unper-
suasive. First, Defendants appear to argue that they
did not need to discuss reliance interests because “con-
trolling legal precedent” had changed. (Defs. Opp’n
at 15.) That argument confuses the requirement that
the agency show “that there are good reasons for the
new policy” with the requirement that it not ignore
“serious reliance interests that must be taken into ac-
count” when amending or rescinding an existing policy.
Fox Television Stations, 556 U.S. at 515. In any
event, it is hard to reconcile this argument—in effect,
that Defendants were compelled to terminate the
DACA program—with their insistence elsewhere that
the decision to end the DACA program was discretion-
ary and the product of reasoned deliberation.

Next, Defendants appear to contend that they did
not need to consider reliance interests engendered by
the DACA policy because those interests were not
“longstanding” or serious, to the extent they existed.
(Defs. Opp’n at 16-17 .) It is true that DACA recipi-
ents received deferred action and work authorization
for only two years at a time, that DHS retained discre-
tion to revoke those benefits at any time, and that the
2012 DACA Memo “confer[red] no substantive right.”
(2012 DACA Memo at 3; Defs. Opp’'n at 17.) As a
practical matter, however, it is obvious that hundreds
of thousands of DACA recipients and those close to them
planned their lives around the program. It is unrealistic
to suggest that these reliance interests were not “seri-
ous” or “substantial” simply because DHS retained the
ability to terminate DACA recipients’ deferred action at
its diseretion.
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Moreover, the court does not see why the contin-
gent, discretionary nature of DACA benefits means
that, as Defendants argue, DACA recipients had no
“legally cognizable reliance interests—and -certainly
not beyond the stated duration” in the continued ex-
istence of the DACA program. (Defs. Opp'n at 17.)
In so contending, Defendants cross-reference their
argument, made in their October 27 Motion to Dismiss,
that DACA beneficiaries had no “‘protected entitle-
ment’ for due process purposes” because “‘government
officials may grant or deny [DACA benefits] in their
discretion.”” (Defs. Oct. 27, 2017, Mot. to Dismiss
(Dkt. 95) (“Defs. Oct. 27 MTD?”) at 35 (quoting Town of
Castle Rock v. Gonzales, 545 U.S. 748, 756 (2005)) (em-
phasis added).) Even accepting for the sake of argu-
ment that DACA recipients had no constitutionally
protected liberty or property interests in the continued
existence of the DACA program and the renewal of
their particular DACA applications, it does not follow
that they had no reliance interests therein, such that
Defendants were free to end the DACA program with-
out considering such interests. Encino Motorcars is
instructive: A car dealer may have not have a Fifth
Amendment entitlement to the Department of Labor’s
hewing to a particular interpretation of the Fair Labor
Standards Act, but that does not mean that the De-
partment is free to disregard reliance interests engen-
dered by the longstanding interpretation of the Act when
it alters its regulations. See 136 S. Ct. at 2124-26.

Finally, Defendants argue that Acting Secretary
Duke effectively considered the relevant reliance in-
terests by adopting a policy that resulted in an orderly
wind-down, rather than an immediate shut-down of the
DACA program. (Defs. Opp'n at 17-18.) This is
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sleight-of-hand and further post hoc rationalization.
The record does not indicate that the Acting Secretary
actually considered how the end of the DACA program
would affect DACA recipients. That her chosen policy
may, in practice, ameliorate the impact of the DACA
rescission on DACA recipients, as compared to an im-
mediate and disorderly shut-down of the program
following a hypothetical injunction in the Texas litiga-
tion, does not mean that she actually considered this
possibility. While the Acting Secretary stated that
she “[r]ecogniz[ed] the complexities associated with
winding down the program,” the Sessions Letter makes
clear that these complexities referred to the burdens
on DHS of winding down the DACA program. (Com-
pare DACA Rescission Memo at 4, with Sessions Ltr.
(“In light of the costs and burdens that will be imposed
on DHS associated with rescinding this policy, DHS
should consider an orderly and efficient wind-down
process.” (emphasis added)).)

Accordingly, even if the record were to support De-
fendants’ “litigation risk” rationale, that rationale would
be arbitrary and capricious. Finally, even if this ration-
ale were not arbitrary and capricious, the court would
nevertheless likely vacate Defendants’ decision because
it is tainted by the errors discussed in Section ITI.A.1
above. “When an agency relies on multiple grounds
for its decision, some of which are invalid, we may
nonetheless sustain the decision as long as one is valid
and ‘the agency would clearly have acted on that
ground even if the other were unavailable.’” Mail
Order Ass’n of Am. v. U.S. Postal Serv., 2 F.3d 408, 434
(D.C. Cir. 1993) (quoting Syracuse Peace Council v.
FCC, 867 F.2d 654, 657 (D.C. Cir. 1989)). To the
extent that Defendants’ “litigation risk” rationale can
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be discerned from the Administrative Record and the
parties’ submissions in these cases, that rationale ap-
pears to be intertwined with Defendants’ erroneous
legal conclusion that the DACA program was unlawful.
Because the court cannot say that Defendants clearly
would have made the same decision even had they
correctly understood the law and the holdings of the
Texas courts, that decision is nevertheless likely arbi-
trary and capricious. See also N.Y. Pub. Interest
Research Grp., 321 F.3d at 334 n.13.

b. The Court Cannot Construe This Deci-
ston as an “Independent Policy Judg-
ment”

Defendants also contend that, even if the court dis-
agrees with the Attorney General’s conclusion that
DACA is unconstitutional, the court may nevertheless
uphold the decision to end the DACA program because
the same facts that led the Attorney General to con-
clude that the DACA program is unconstitutional
“equally support a policy judgment by the Acting Sec-
retary that deferred action should be applied only on
an individualized case-by-case basis rather than used
as a tool to confer certain benefits that Congress had
not otherwise acted to provide by law.” (Defs. Opp’n
at 25 (internal quotation marks and citation omitted).)
The record, however, offers no support for the notion
that Defendants based their decision on any “policy
judgment that immigration decisions of this magnitude
should be left to Congress.” (Id.) Defendants’ argu-
ment therefore conflicts with fundamental principles of
judicial review of agency action—namely that the court
reviews the agency’s stated reasons for its decision and
“may not supply a reasoned basis for the agency’s
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action that the agency itself has not given.” State
Farm, 463 U.S. at 43; see also Chenery II, 332 U.S. at
196; Chenery I, 318 U.S. at 87.

Defendants’ only authority for this novel argument,
Syracuse Peace Council, 867 F.2d at 654, is inapposite.
In that case, the D.C. Circuit held that when an agency
bases its decision on both a judgment about constitu-
tionality and policy reasons, the reviewing court may
uphold the decision if the agency clearly would have
reached the same decision for policy reasons alone,
even if the agency stated that its constitutional and
policy rationales were “intertwined.” Id. at 655-5T7.
Syracuse Peace Council does not stand for the proposi-
tion that, when an agency bases its decision on consti-
tutional grounds, a reviewing court may, in the first
instance, construe that decision as having been based
on a “policy judgment” found nowhere in the adminis-
trative record.

& % %

For the reasons stated above, the court concludes
that Plaintiffs are substantially likely to prevail on the
merits of their claim that the decision to rescind the
DACA program was arbitrary, capricious, and an abuse
of discretion.

B. Irreparable Harm

Plaintiffs have also demonstrated that they are
likely to suffer irreparable harm if the court does not
enjoin Defendants from fully implementing the DACA
rescission.

“To satisfy the irreparable harm requirement,
Plaintiffs must demonstrate that absent a preliminary
injunction they will suffer an injury that is neither re-
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mote nor speculative, but actual and imminent, and one
that cannot be remedied if a court waits until the end of
trial to resolve the harm.” Grand River Enter. Six
Nations, Ltd. v. Pryor, 481 F.3d 60, 66 (2d Cir. 2007)
(quoting Freedom Holdings, Inc. v. Spitzer, 408 F.3d
112, 114 (2d Cir. 2005)). Irreparable harm “cannot be
remedied by an award of monetary damages.” State
of New York ex rel. Schneiderman, 787 F.3d at 660.

Plaintiffs have extensively documented the irrepa-
rable harms they will suffer if the DACA program
ends. Each day, approximately 122 DACA recipients
who failed (or were unable) to renew their DACA sta-
tus before October 5, 2017, lose their deferred action
and work authorization. (BV Pls. Mot at 1-2, 35; State
Pls. Mot. at 28.) If the implementation of the DACA
Rescission Memo is not enjoined, approximately 1,400
DACA recipients will lose deferred action each work
day, beginning on March 5, 2018. (State Pls. Mot. at
28.) As a result, these individuals will face the possi-
bility of deportation from the country. While this
possibility of deportation is clearly extremely worri-
some to DACA recipients, the court declines to grant a
preliminary injunction on this basis. See Winter,
555 U.S. at 21-22; see also Carlsson v. U.S. Citizenship
& Immigration Servs., No. 12-CV-7893 (CAS), 2012
WL 4758118, at *9 (C.D. Cal. Oct. 3, 2012) (risk of de-
portation speculative, not imminent, when there were
no pending removal proceedings against the plain-
tiffs).”” Nor may the court grant a preliminary in-

13 The court notes that Secretary Nielsen recently stated that,
even if the DACA program ended, DHS would not prioritize the
removal of DACA recipients who had not committed crimes. See
Louis Nelson, DHS Chief: Deporting Dreamers Won’t Be a Pri-
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junction on the grounds that DACA recipients may, for
fear of deportation, suffer from anxiety or depression,
lose the “abilitly] to plan for the future and make
commitments, whether familial, career-based, academ-
ic, or otherwise” (BV Pls. Mot. at 37-38), or be required
to turn their U.S. citizen children over to the care of
the State Plaintiffs’ child welfare systems, or that pub-
lic safety will be harmed because former DACA recip-
ients will be less likely to report crimes and other
harms to the community (State Pls. Mot. at 28). Be-
cause deportation is, at this point, not sufficiently
“likely” for purposes of establishing irreparable harm,
harms accruing from the fear of deportation are also
too speculative to support the grant of a preliminary
injunction.

Concomitant with the loss of deferred action, how-
ever, DACA recipients will also lose their work author-
ization. As a result, they will be legally unemployable
in this country. Some DACA recipients will lose their
employer-sponsored healthcare coverage, which will
endanger DACA recipients and their families (BV Pls.
Mot. at 36-37) and impose tremendous burdens on the
State Plaintiffs’ public health systems (State Pls. Mot.
at 31-32). Other DACA recipients, due to the immi-
nent loss of their employment, may lose their homes or
need to drop out of school. (BV Pls. Mot. at 37.)
Employers will suffer due to the inability to hire or
retain erstwhile DACA recipients, affecting their op-
erations on an ongoing basis and causing them to incur
unrecoverable economic losses. (Id. at 38; State Pls.

ority for ICE If Talks Fail, Politico (Jan. 16, 2018, 8:30 AM), https://
www.politico.com/story/2018/01/16/dhs-dreamers-deportation-not-
priority-340681.
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Mot. at 29-30.) Finally, the DACA rescission will re-
sult in “staggering” adverse economic impacts, includ-
ing, by the State Plaintiffs’ best lights, $215 billion in
lost GDP over the next decade, and $797 million in lost
state and local tax revenue. (State Pls. Mot. at 33 &
nn.77-78.) Thus, while it may be true that “[l]oss of
employment does not in and of itself constitute irrepa-
rable injury,” Savage v. Gorski, 850 F.2d 64, 67 (2d Cir.
1988), these cases present a “genuinely extraordinary
situation” warranting injunctive relief, Sampson v.
Murray, 415 U.S. 61, 92 n.68 (1974).

While the above is sufficient to demonstrate irrepa-
rable harm, the court also notes the obvious fact that
the decision to rescind DACA, if carried into effect, will
have profound and irreversible economic and social
implications. That decision “will profoundly disrupt
the lives of hundreds of thousands of people.” In re
United States, 875 F.3d 1200, 1210 (9th Cir. 2017)
(Watford, J., dissenting). It may force one out of
every four hundred U.S. workers out of the lawful
workforce. See Jie Zong et al., “A Profile of Current
DACA Recipients by Education, Industry, and Occupa-
tion,” Migration Policy Institute (Nov. 2017), https://
www.migrationpolicy.org/research/profile-current-daca-
recipients-education-industry-and-occupation. Former
DACA recipients will be separated from their families
and communities. It is impossible to understand the
full consequences of a decision of this magnitude. If
the decision is allowed to go into effect prior to a full
adjudication on the merits, there is no way the court
can “unscramble the egg” and undo the damage caused
by what, on the record before it, appears to have been a
patently arbitrary and capricious decision.
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Moreover, it is also impossible for the court to adju-
dicate this dispute on the merits before March 5, 2018,
when these harms will begin to materialize in earnest.
Defendants set an aggressive timetable for ending the
DACA program and have pursued various dilatory
tactics throughout this litigation. Notably, they have
yet to produce a plausible administrative record in
these cases, without which the court cannot render a
merits decision. Overton Park, 401 U.S. at 420. For
these reasons, it is clear that Plaintiffs will suffer sub-
stantial and imminent irreparable hmm if the court
does not preliminarily enjoin the DACA rescission.

Defendants argue that Plaintiffs have not shown
that irreparable harm is “imminent, or even likely, giv-
en the preliminary injunction recently issued” in Re-

ents. (Defs. Opp’n at 48.) Defendants are, howev-
er, vigorously contesting that injunction before both
the U.S. Court of Appeals for the Ninth Circuit and the
U.S. Supreme Court. If Judge Alsup or the Ninth
Circuit were to lift the injunction in Regents, then
Plaintiffs would no doubt suffer irreparable harm.
Defendants cite no authority for the proposition that
Plaintiffs cannot establish irreparable harm simply be-
cause another court has already enjoined the same
challenged action.

C. Balancing the Equities and the Public Interest

Finally, the court must consider whether “the bal-
ance of equities tips in [Plaintiffs’] favor” and if “an
injunction is in the public interest.” Winter, 555 U.S.
at 20. To make this decision, the court “balance[s] the
competing claims of injury and must consider the effect
on each party of the granting or withholding of the
requested relief,” as well as “the public consequences
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of employing the extraordinary remedy of injunection.”
Id. at 24 (internal quotation marks and citation omit-
ted). “These factors merge when the Government is
the opposing party.” Nken, 556 U.S. at 435. The
court concludes that these factors weigh firmly in
Plaintiffs’ favor.

The court need not restate at length the conse-
quences of the DACA rescission for Plaintiffs, other
DACA recipients, those close to them, and the public at
large. Allowing the DACA rescission to take immedi-
ate effect would quickly cost many DACA recipients
the opportunity to work legally in this country, and
hence to support themselves and their families. En-
joining the implementation of the DACA Rescission
Memo would also preserve the status quo, enabling a
full resolution of this matter on the merits, rather than
allowing severe social dislocations to unfold based on
an agency decision that, as noted above, strongly ap-
pears to have been arbitrary and capricious. The pub-
lic interest is not served by allowing Defendants to pro-
ceed with arbitrary and capricious action.

Against these considerations, the court weighs the
effect on Defendants of initiating a wind-down of the
DACA program on their predetermined timetable.
The court does not step in this area lightly. Defendants
have broad discretion to set immigration-enforcement
priorities. Arizona, 567 U.S. at 394. Moreover, the
DACA program was originally created by the Execu-
tive Branch, and the Trump Administration should be
able to alter the policies and priorities set by its pre-
decessor.
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There are, however, several factors that lead the
court to conclude that the balance of the equities favors
granting an injunction. Defendants do not appear to
have rescinded the DACA program as an exercise of
their discretion, or because of a reasoned policy judg-
ment, but instead, at least in significant part, because
they erroneously concluded that the program was
unconstitutional and unlawful. Enjoining Defendants
from rescinding the DACA program on erroneous legal
grounds therefore does not intrude on their discretion
or well-established authority to set immigration-
enforcement policies. Moreover, although the Gov-
ernment generally has a substantial interest in the
speedy deportation of removable aliens because their
presence here “permit[s] and prolong[s] a continuing
violation of United States law,” Nken, 556 U.S. at 436
(quoting AAADC, 525 U.S. at 490), the court finds that
the Government’s interest in ending the DACA pro-
gram is not so compelling. For one thing, the Presi-
dent has stated his support for keeping DACA recipi-
ents in the country (albeit preferably pursuant to leg-
islation rather than executive action). Donald J.
Trump, @realdonaldtrump, Twitter.com (Sept. 14,
2017 3:28 AM), https://twitter.com/realdonaldtrump/
status/908276308265795585 (“Does anybody really want
to throw out good, educated and accomplished young
people who have jobs, some serving in the military?
Really! . . . .. ”).  The current DHS Secretary has
also stated that the erstwhile DACA recipients would
not be a priority for immigration enforcement. Louis
Nelson, DHS Chief: Deporting Dreamers Won’t Be a
Priority for ICE If Talks Fail, Politico (Jan. 16, 2018),
https://www.politico.com/story/2018/01/16/dhs-dreamers-
deportation-not-priority-340681. Even if deporting




126a

DACA recipients were a priority of the Administration,
an injunction against the end of the DACA program
would not impede this policy, as, under the 2012 DACA
Memo, DHS retains discretion to revoke specific DACA
recipients’ deferred action and work authorization.

Accordingly, the court finds that the balance of the
equities tip decidedly in Plaintiffs’ favor, and that the
public interest would be well-served by an injunection.

D. Scope of Relief

For the foregoing reasons, the court finds that
Plaintiffs have demonstrated that they are entitled to a
preliminary injunction.  Defendants are therefore
ORDERED to maintain the DACA program on the
same terms and conditions that existed prior to the
promulgation of the DACA Rescission Memo, subject
to the following limitations. Defendants need not con-
sider new applications by individuals who have never
before obtained DACA benefits; need not continue
granting “advanced parole” to DACA beneficiaries;
and, of course, may adjudicate DACA renewal requests
on a case-by-case, individualized basis. See Regents,
2018 WL 339144, at *28.

Plaintiffs contend that the court should require De-
fendants to restore the DACA program as it existed on
September 4, 2017, in particular by requiring Defend-
ants to adjudicate initial DACA applications submitted
by individuals who only became eligible for DACA after
that date. (Jan. 30, 2018, Hr’g Tr. (Dkt. Number
Pending) 8:24-25.) As in Regents, however, the court

14 The court expresses no view as to whether the revocation of
existing DACA benefits would be consistent with the Due Process
Clause or other potentially applicable protections.
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finds that the irreparable harms identified by Plaintiffs
largely result from Defendants’ expected failure to re-
new existing grants of deferred action and especially
work authorization, not from Defendants’ refusal to
adjudicate new initial DACA applications. While the
court is sympathetic to the plight of individuals who
were unable to apply for DACA before September 5,
2017, it cannot say that Plaintiffs have demonstrated
either that these individuals would be irreparably
harmed without injunctive relief or that the balance of
equities favors these individuals to the same extent it
favors existing DACA beneficiaries.

The court enjoins rescission of the DACA program
on a universal or “nationwide” basis. Again, it does
not do so lightly. As Defendants correctly note, equi-
table principles provide that the court should not enter
an injunction that is broader than “necessary to pro-
vide complete relief to the plaintiffs.” (Defs. Opp’n
at 50 (quoting Madsen v. Women’s Health Ctr., Inc.,
512 U.S. 753, 765 (1994)).) See also Church & Dwight
Co. v. SPD Swiss Precision Diagnostics, GmBH, 843 F.3d
48, 72 (2d Cir. 2016) (“[I]njunctive relief should be no
broader than necessary to cure the effects of the harm
caused by the violation . . ..” (internal quotation
marks and citations omitted)). Moreover, several
academic commentators have insightfully observed
various problems with the practice of granting nation-
wide injunctions against the Government, including
that such injunctions thwart the development of law in
different courts, encourage forum-shopping, and create
the possibility that different courts will issue conflict-
ing nationwide injunctions. See Samuel L. Bray,
Multiple Chancellors: Reforming the National Injunc-
tion, 131 Harv. L. Rev. 417 (2017); Michael T. Morley,
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Nationwide Injunctions, Rule 23(b)(2), and the Remedial
Powers of the Lower Courts, 97 B.U. L. Rev. 611 (2017);
Zayn Siddique, Nationwide Injunctions, 117 Colum. L.
Rev. 2095 (2017); Getzel Berger, Note, Nationwide In-
junctions Against the Feederal Government: A Structural
Approach, 92 N.Y.U. L. Rev. 1068 (2017).

Nevertheless, the court finds that a nationwide in-
junction is warranted in these cases. First, it is hard
to conceive of how the court would craft a narrower in-
junction that would adequately protect Plaintiffs’ in-
terests. Plaintiffs include not only several individuals
and a nonprofit organization, but also sixteen states
and the District of Columbia. To protect the State
Plaintiffs’ interests, the court would presumably need
to enjoin Defendants from rescinding the DACA pro-
gram with respect to the State Plaintiffs’ residents and
employees, including the employees of any instrumen-
talities of the state, such as public hospitals, schools,
and universities. Such an injunction would be un-
workable, partly in light of the simple fact that people
move from state to state and job to job, and would likely
create administrative problems for Defendants. Fur-
thermore, there is a strong federal interest in the uni-
formity of federal immigration law. See U.S. Const.
art. I, § 8, cl. 4 (empowering Congress to “establish a
uniform Rule of Naturalization”); Texas, 809 F.3d at
187-88. Because the decision to rescind the DACA
program had a “systemwide impact,” the court will pre-
liminarily impose a “systemwide remedy.” Lewis v.
Casey, 518 U.S. 343, 359 (1996) (quoting Dayton Bd. of
Educ. v. Brinkman, 433 U.S. 406, 420 (1977)).




129a

IV. CONCLUSION

Plaintiffs’ motions for a preliminary injunction (Dkt.
123 in No. 16-CV-4756; Dkt. 96 in No. 17-CV-5228) are
GRANTED. The Batalla Vidal Plaintiffs’ motion for
class certification (Dkt. 124) is DENIED as moot.

SO ORDERED.

Dated: Brooklyn, New York
Feb. [13], 2018

/s/ NICHOLAS G. GARAUFIS
NICHOLAS G. GARAUFIS

United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 16-cv-4756 (NGG) (JO)

MARTIN JONATHAN BATALLA VIDAL, ET AL.,
PLAINTIFFS

V.
KIRSTJEN M. NIELSEN, ET AL., DEFENDANTS

No. 17-¢v-5228 (NGG) (JO)
STATE OF NEW YORK, ET AL., PLAINTIFFS
.
DONALD TRUMP, ET AL., DEFENDANTS

Filed: Feb. 20, 2018

NOTICE OF APPEAL

Notice is hereby given that all Defendants in the
above-captioned matters hereby appeal to the United
States Court of Appeals for the Second Circuit from
the February 13, 2018 Amended Memorandum & Or-
der & Preliminary Injunction of the Honorable Nicho-
las G. Garaufis, United States District Judge (Batalla
Vidal ECF No. 255; State of New York ECF No. 209).
This appeal includes all prior orders and decisions that
merge into the Court’s February 13, 2018 orders.
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APPENDIX E

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 16-CV-4756 (NGG) (JO)

MARTIN JONATHAN BATALLA VIDAL, ET AL.,
PLAINTIFFS

.

KIRSTJEN M. NIELSEN, SECRETARY, DEPARTMENT OF
HOMELAND SECURITY, ET AL., DEFENDANTS

No. 17-CV-5228 (NGG) (JO)
STATE OF NEW YORK, ET AL., PLAINTIFFS
V.

DONALD TRUMP, PRESIDENT OF THE UNITED STATES,
ET AL., DEFENDANTS

Filed: Mar. 29, 2018
MEMORANDUM & ORDER

NICHOLAS G. GARAUFIS, United States District Judge.

Plaintiffs in the above-captioned cases challenge De-
fendants’ decisions to end the Deferred Action for Child-
hood Arrivals (“DACA”) program and, Plaintiffs allege,
to relax the restrictions on federal authorities’ use of
DACA applicants’ personal information for immigration-
enforcement purposes. The court assumes familiarity
with the factual and procedural history of these cases
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and in particular with its November 9, 2017, Memo-
randum and Order (the “November 9 M&O”) (Dkt.
104)," which granted in part and denied in part Defen-
dants’ motion to dismiss these cases for lack of subject-
matter jurisdiction,” and its February 13, 2018, Amended
Memorandum and Order (the “February 13 M&O”)
(Dkt. 254), which granted Plaintiffs’ motions for a pre-
liminary injunction barring Defendants from terminat-
ing the DACA program in its entirety. Before the court
are Defendants’ motions to dismiss the Batalla Vidal
Plaintiffs’ third amended complaint pursuant to Rules
12(b)(1) and 12(b)(6) of the Federal Rules of Civil Pro-
cedure and to dismiss the State Plaintiffs’ amended
complaint pursuant to Rule 12(b)(6). (3d Am. Compl.
(“BV TAC”) (Dkt. 113); Am. Compl. (“State Pls. AC”)

1 All record citations refer to the docket in Batalla Vidal v. Niel-
sen, No. 16-CV-4756 (E.D.N.Y.), except as otherwise noted. For
ease of reference, the court refers to the Department of Homeland
Security as “DHS,” the Department of Justice as “D0J,” and U.S.
Citizenship and Immigration Services as “USCIS.”

2 In the November 9 M&O, the court dismissed for lack of stand-
ing the fourth claim asserted in the Batalla Vidal Plaintiffs’ second
amended complaint, which alleged that Defendants violated the
Due Process Clause of the Fifth Amendment by failing to provide
individualized written notice to certain DACA recipients that they
needed to renew their DACA benefits by October 5, 2017. (2d Am.
Compl. (Dkt. 60) 11 160-65; Nov. 9 M&O at 37-38.) The court also
dismissed for lack of standing the State Plaintiffs’ notice and
information-use-policy claims. (Nov. 9 M&O at 38-46.) While the
Batalla Vidal Plaintiffs reassert a notice claim in their third amended
complaint (3d Am. Compl. (“BV TAC”) (Dkt. 113) 11 188-94), they
concede that they do so only to preserve the claim for appeal and
that, under the reasoning of the November 9 M&O, this claim should
be dismissed (Pls. Mem. in Opp’n to Mot. to Dismiss the BV TAC
(“BV Pls. Opp’n”) (Dkt. 240) at 4 n.5). Accordingly, the Batalla
Vidal Plaintiffs’ fourth claim for relief is DISMISSED.
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(Dkt. 71, No. 17-CV-5228); Defs. Mem. in Supp. of Mot.
to Dismiss the BV TAC (“BV MTD”) (Dkt. 207-1); Defs.
Mem. in Supp. of Mot. to Dismiss the State Pls. AC
(“State MTD”) (Dkt. 71-1); see also Pls. Mem. in Opp’n
to Mot. to Dismiss the BV TAC (“BV Pls. Opp’n”) (Dkt.
240); Pls. Mem. in Opp’n to Mot. to Dismiss the State
Pls. AC (“State Pls. Opp’n) (Dkt. 202, No. 17-CV-5228).)
For the reasons that follow. Defendants’ motions are
GRANTED IN PART and DENIED IN PART.

I. LEGAL STANDARDS
A. Rule 12(b)(1)

A Rule 12(b)(1) motion tests the court’s subject-
matter jurisdiction to hear a claim or case. See Fed. R.
Civ. P. 12(b)(1). Under Rule 12(b)(1), the court must
dismiss a claim “when the ... court lacks the statu-
tory or constitutional power to adjudicate it.”
Makarova v. United States, 201 F.3d 110, 113 (2d Cir.
2000). When considering a Rule 12(b)(1) motion, the
court “must take all uncontroverted facts in the com-
plaint ... as true, and draw all reasonable infer-
ences in favor of the party asserting jurisdiction.”
Tandon v. Captain’s Cove Marina of Bridgeport. Inc., 752
F.3d 239, 243 (2d Cir. 2014). Nevertheless, “the party
asserting subject matter jurisdiction ‘has the burden of
proving by a preponderance of the evidence that it
exists.”” 1d. (quoting Makarova, 201 F.3d at 113).

B. Rule 12(b)(6)

A Rule 12(b)(6) motion tests the legal adequacy of
the plaintiffs complaint. To survive a Rule 12(b)(6) mo-
tion, the complaint must “contain sufficient factual mat-
ter, accepted as true, to ‘state a claim to relief that is
plausible on its face.”” Asheroft v. Igbal, 556 U.S. 662,
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678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S.
544, 570 (2007)). In considering the sufficiency of the
complaint, the court “accept[s] all [well-pleaded] factual
allegations in the complaint as true, and draw(s] all rea-
sonable inferences in the plaintiff’s favor,” Chambers v.
Time Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002), but
does need not to credit “[t]hreadbare recitals of the
elements of a cause of action, supported by mere con-
clusory statements,” Igbal, 556 U.S. at 678. Deter-
mining “plausibility” is a “context-specific task,” id. at
679, which “depends on a host of considerations: the
full factual picture presented by the complaint, the par-
ticular cause of action and its elements, and the exist-
ence of alternative explanations so obvious that they
render plaintiff’s inferences unreasonable,” L-7 Designs,
Inec. v. Old Navy, LLC, 647 F.3d 419, 430 (2d Cir. 2011).

The court’s review of a Rule 12(b)(6) motion is gen-
erally limited to “the facts alleged in the complaint, doc-
uments attached to the complaint as exhibits, and doc-
uments incorporated by reference in the complaint,” as
well as documents “integral” to the complaint. DiFolco
v. MSNBC Cable LLC, 622 F.3d 104, 111 (2d Cir. 2010).

II. DISCUSSION

The court first analyzes Plaintiffs’ claims challeng-
ing the decision to end the DACA program, then turns
to the Batalla Vidal Plaintiffs’ claims challenging De-
fendants’ (1) alleged changes to the policy regarding
the protection of DACA applicants’ personal information
(the “information-use policy”) (BV TAC 11 177-82); and
(2) rejections of DACA renewal requests that were
delayed due to postal errors, received late in the day on
October 5, 2017, or contained “real or perceived clerical
errors” (id. 19 199-205).
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A. DACA Rescission

Plaintiffs have stated a claim that the decision to
end the DACA program was substantively arbitrary and
capricious, in violation of Section 706(2)(A) of the Ad-
ministrative Procedure Act (“APA”), 5 U.S.C. § 706(2),
and substantially motivated by discriminatory animus,
in violation of the equal-protection principle inherent in
the Fifth Amendment’s Due Process Clause. Plaintiffs
have not, however, stated a claim that the rescission of
the DACA program was invalid because it was not im-
plemented through notice-and-comment rulemaking,
nor have they stated a claim that Defendants violated
the Regulatory Flexibility Act, 5 U.S.C. § 601 et seq.
(“RFA”), by failing to consider the rescission’s impact
on small entities.

1. Substantive APA

Plaintiffs challenge the decision to end the DACA
program as substantively “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law.” 5 U.S.C. § 706(2)(A). (BV TAC 11 177-82; State
Pls. Am. Compl. 11 253-56.) In its February 13 M&O,
the court found that Plaintiffs were likely to succeed on
the merits of this claim. For the reasons stated in
that opinion, Defendants’ motion to dismiss these
claims is DENIED.? Additionally, the court notes

3 Defendants have also contested whether Make the Road New
York (“MRNY”) and the State Plaintiffs fall within the APA’s “zone
of interests.” (BV MTD at 12; State MTD at 20-21.) These
Plaintiffs fall within the zone of interests of the Immigration and
Nationality Act such that they may bring suit under the APA.
DACA recipients are members, clients, and employees of MRNY,
an organization that advocates for immigrants’ rights. (BV TAC
19 46, 49-50; BV Pls. Opp’n at 6-7.) At the very least, the State
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that it would be inappropriate to dismiss Plaintiffs’
substantive APA claims at this stage of the litigation,
as “there is a strong suggestion” that the administra-
tive record previously produced by Defendants is in-
complete, “entitling [Plaintiffs] to discovery regarding
the completeness of the record.” (Deec. 27, 2017, USCA
Order (Dkt. 210) at 2-3 (quoting Dopico v. Goldschmidt,
687 F.2d 644, 654 (2d Cir. 1982)).)*

Plaintiffs employ a number of DACA recipients. (Nov. 9 M&O at
38-40; State Pls. Opp’n at 3-6.) Plaintiffs’ interests in the decision
to end the DACA program are thus not “‘so marginally related to or
inconsistent with the purposes implicit in the [Immigration and
Nationality Act] that it cannot reasonably be assumed that’ Congress
authorized [those] plaintiff[s] to sue.” Lexmark Int’l, Ine. v. Static
Control Components, Inc., 134 S. Ct. 1377, 1389 (2014) (quoting
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Pat-
chak, 567 U.S. 209, 225 (2012)); see also Clarke v. Sec. Indus. Ass’n,
479 U.S. 388, 399 (1987). Defendants rely on Federation for Amer-
ican Immigration Reform, Ine. v. Reno, 93 F.3d 897 (D.C. Cir. 1996)
(“FAIR”), but that case held only that members of an anti-
immigration group lacked statutory standing, based on their gen-
eralized objections to immigration, to challenge a decision to accord
relief to Cuban immigrants. See id. at 900-04. Unlike in FAIR,
Plaintiffs in the above-captioned cases are directly affected by De-
fendants’ actions. See Regents of the Univ. of Calif. v. DHS,
279 F. Supp. 3d 1011, 1036 n.12 (N.D. Cal. 2018).

4 Record-related discovery remains stayed pending the Second
Circuit’s ruling on Defendants’ interlocutory appeal from the No-
vember 9 M&O. (See Jan. 8, 2017, Mem. & Order (Dkt. 233) at
9-10.) The court reiterates that Defendants vigorously sought that
interlocutory appeal before reversing course and conceding that
the Second Circuit should hold Defendants’ petitions for leave to
appeal in abeyance pending this court’s ruling on Plaintiffs’ motions
for a preliminary injunction and Defendants’ motions to dismiss.
(Reply in Supp. of Pet. for Permission to Appeal (Dkt. 28, Nielsen
v. Vidal, No. 18-122 (2d Cir.)) at 2; see also Feb. 13 M&O at 21 &
n.6.) The Second Circuit thereafter agreed to hold these petitions
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2. Procedural APA

Plaintiffs next claim that the decision to end the
DACA program was procedurally defective, in violation
of Section 706(2)(D) of the APA, because the Depart-
ment of Homeland Security (“DHS”) did not use notice-
and-comment rulemaking to rescind the program. These
claims raise challenging questions but are ultimately
unavailing.

Under the APA, an agency generally must use notice-
and-comment procedures to make any “rule.” 5 U.S.C.
§ 553.° The APA exempts from this requirement, how-
ever, “general statements of policy,” among other types
of rule. Id. § 553(b)(A). The parties dispute whether
the memorandum announcing the rescission of the DACA
program (the “DACA Rescission Memo”) (Mem. from
Elaine C. Duke, Acting Sec’y, DHS, Rescission of the
June 15, 2012 Memorandum Entitled “Exercising Pros-
ecutorial Discretion with Respect to Individuals Who
Came to the United States as Children” (Dkt. 77-1 at
ECF p.252)) is a “general statement of policy” exempt
from notice-and-comment rulemaking requirements or
instead a “legislative rule” subject to these require-
ments. (Compare BV MTD at 18-20, and State MTD
at 28-31, with BV Pls. Opp’n at 12-16, and State Pls.
Opp’n at 15-19.) The DACA Rescission Memo was not
formulated through notice-and-comment rulemaking,

for leave to file in abeyance pending this court’s ruling on the pend-
ing motions. (USCA Jan. 31, 2018, Order (Dkt. 249).)

> The APA defines “rule” as “the whole or part of an agency state-
ment of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or describing the
organization, procedure, or practice requirements of an agency.”
5 U.S.C. § 551(4).



140a

so if it is a legislative rule, it is invalid. See 5 U.S.C.
§§ 553, 706(2)(D).

As the court has already noted, the line between leg-
islative rules and non-legislative rules “is enshrouded in
considerable smog.” (Feb. 13 M&O at 30 (quoting Noel
v. Chapman, 508 F.2d 1023, 1030 (2d Cir. 1975)).) See
also Nat’l Mining Ass’n v. McCarthy, 7568 F.3d 243, 251
(D.C. Cir. 2014) (characterizing the inquiry for deter-
mining whether an agency action is a legislative rule,
an interpretive rule, or a general statement of policy as
“quite difficult and confused”). There are, however,
general principles to guide the court’s inquiry. If the
rule alters the rights or obligations of regulated parties
“or produces other significant effects on private inter-
ests,” it is legislative. White v. Shalala, 7 F.3d 296,
303 (2d Cir. 1993) (citation omitted); see also Chrysler
Corp. v. Brown, 441 U.S. 281, 302 (1979) (legislative
rules “affect[] individual rights and obligations” (cita-
tion omitted)); Lewis-Mota v. Sec’y of Labor, 469 F.2d
478, 482 (2d Cir. 1972). The D.C. Circuit has summa-
rized what makes a “legislative” rule:

An agency action that purports to impose legally bind-
ing obligations or prohibitions on regulated parties
—and that would be the basis for an enforcement ac-
tion for violations of those obligations or requirements
—is a legislative rule. An agency action that sets
forth legally binding requirements for a private party
to obtain a permit or license is a legislative rule.

Nat’l Mining Ass’n, 758 F.3d at 251-52.

If, however, the rule does not alter regulated par-
ties’ rights and obligations but instead “educat[es]
agency members in the agency’s work,” or is
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“directed primarily at the staff of an agency describing
how it will conduct agency discretionary functions,” the
rule is a general policy statement. Noel, 508 F.2d at
1030 (first quoting Henry Friendly, The Federal Ad-
ministrative Agencies 145-46 (1962), and then quoting
Arthur E. Bonfield, Some Tentative Thoughts on Public
Participation in the Making of Interpretative Rules and
General Statements of Policy Under the APA, 23 Admin.
L. Rev. 101, 115 (1971)); see also Lincoln v. Vigil, 508 U.S.
182, 197 (1993) (general statements of policy are “is-
sued by an agency to advise the public prospectively of
the manner in which the agency proposed to exercise a
discretionary power” (quoting Chrysler, 441 U.S. at 302
n.31)); Nat’l Mining Ass’n, 758 F.3d at 252 (“An agency
action that merely explains how the agency will enforce
a statute or regulation—in other words, how it will
exercise its broad enforcement discretion or permitting
discretion under some extant statute or rule—is a
general statement of policy.”).

The Second Circuit’s decision in Noel helps reveal
the uncertain boundary between legislative rules and
general statements of policy. In Noel, two Haitian na-
tionals unlawfully present in the United States and
subject to orders of deportation married U.S. lawful
permanent residents and sought “extended voluntary
departure,” a form of discretionary relief from depor-
tation that would have enabled them to remain in this
country for up to two years while waiting for visas.
508 F.2d at 1024. Between 1968 and 1972, it was the
practice of the New York District Director for Immi-
gration and Naturalization Services (“INS”) routinely
to grant extended voluntary departure to such Western
Hemisphere aliens who were present in this country
and married to permanent resident aliens. Id. at 1025.
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In 1972, however, INS issued a directive stating that
such aliens “should not routinely be granted extended
departure time, but rather should be offered that priv-
ilege only in those cases where compelling circumstances
warranted the relief.” 1d. at 1025-26. The plaintiffs
argued, among other things, that this directive was a
legislative rule that was invalid because it was not made
through notice-and-comment rulemaking. Id. at 1029.
The Second Circuit rejected this argument, concluding
that the directive was a “general statement of policy”
exempt from notice-and-comment requirements. Id.
First, the Second Circuit noted that the directive did
not purport to amend an existing regulation vesting the
district director with sole discretion to extend deporta-
ble aliens’ time in the United States or otherwise to
oust him of this discretion. Id. at 1030. Instead, the
directive only offered “a statement by the agency of its
general policy as a guideline for the District Directors”
in their exercise of this discretion. Id. Second, the
directive did not “change[] the existing right of the
[aliens] to have their applications for extensions of time
to depart authorized in the sole discretion of the dis-
trict director,” because those aliens remained eligible
to seek deferred voluntary departure, albeit only on the
more limited basis of hardship. Id.

Like the directive at issue in Noel, the DACA Re-
scission Memo appears to be a general statement of
policy, not a legislative rule. The DACA Rescission
Memo does not deprive individuals of a substantive
right to receive deferred action or work authorization,
or to have these benefits renewed for additional terms.
As the memorandum that launched the DACA program
(the “2012 DACA Memo”) states clearly, no such rights
exist. (Mem. from Janet Napolitano, Sec’y, DHS, “Ex-
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ercising Prosecutorial Discretion with Respect to Indi-
viduals Who Came to the United States as Children”
(“2012 DACA Memo”) (Dkt. 77-1 at ECF p.1).) Instead,
the decision to grant or deny an individual deferred ac-
tion and work authorization continues to lie within im-
migration authorities’ discretion. Like the 2012 DACA
Memo, the DACA Rescission Memo offers guidance to
DHS employees as to how the agency intends to exer-
cise this discretion prospectively: Whereas the 2012
DACA Memo advises DHS staff to consider exercising
prosecutorial discretion with respect to individuals meet-
ing certain identified criteria (such as age of entry into
the United States and absence of a meaningful criminal
record), the DACA Rescission Memo directs those staff
not to consider those criteria when exercising their pros-
ecutorial discretion. The DACA Rescission Memo is
thus “directed primarily at the staff of [DHS] describ-
ing how it will conduct agency discretionary functions."
Noel, 508 F.2d at 1030 (internal quotation marks and
citation omitted).

It is true that, if the DACA Rescission Memo were
to take effect, hundreds of thousands of individuals
would no longer have the opportunity to seek deferred
action and work authorization through the DACA pro-
gram. As Defendants note, however, the DACA Re-
scission Memo does not purport to strip immigration
authorities of the ability to grant deferred action and
work authorization, but only provides that they should
not do based on the criteria identified in the 2012 DACA
Memo, or on the submission of DACA application ma-
terials. (BV MTD at 7 (“[A]s was true before imple-
mentation of the DACA Policy in 2012, deferred action
remains available on an individualized basis.”).) At
least in theory, individuals who would have been eligi-
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ble for deferred action and work authorization under
the DACA program may still qualify for those benefits
based on their individual circumstances. As a practical
matter, the DACA Rescission Memo almost certainly
means that fewer individuals will receive for deferred
action and work authorization. But the directive at
issue in Noel surely reduced the number of aliens eligi-
ble for discretionary relief, too, and that did not render
the directive a legislative rule. See Noel, 508 F.2d at
1025-26.

Plaintiffs contend that the DACA Rescission Memo
nevertheless is a legislative rule because it binds
DHS'’s discretion and requires the agency to reject all
DACA applications and renewal requests not meeting
certain criteria. (BV Pls. Opp’n at 12-14; State Pls.
Opp’n at 15-19.) As Plaintiffs point out, a number of
courts outside this circuit—most notably the D.C. Circuit
—have determined whether a rule is legislative at least
partly by looking to whether the rule constrains the
agency’s own discretion. See, e.g., Clarian Health W.,
LLC v. Hargan, 878 F.3d 346, 357 (D.C. Cir. 2017). In
this view, a rule “‘cabining . .. an agency’s prose-
cutorial discretion can in fact rise to the level of a sub-
stantive, legislative rule’ when it ‘is in purpose or likely
effect one that narrowly limits administrative discre-
tion.”” Ass’n of Irritated Residents v. EPA, 494 F.3d
1027, 1034 (D.C. Cir. 2007) quoting Cmty. Nutrition
Inst. v. Young, 818 F.2d 943, 948 (D.C. Cir. 1987) (per
curiam)). Plaintiffs note that the DACA Rescission
Memo mandates the rejection of certain DACA appli-
cations, and therefore contend that the memo elimi-
nates DHS’s discretion to consider those applications
and thus constitutes a legislative rule.
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While there is some force to Plaintiffs’ arguments,
they are unavailing. As an initial matter, it is not clear
to this court that an agency’s compliance with its stated
policy is reason to deem that policy a legislative rule.
Because one might expect functional organizations gen-
erally to abide by their own policies, treating general
compliance with internal policies as evidence that those
policies were in fact legislative rules risks writing the
“general statements of policy” exception to notice-and-
comment rulemaking out of the APA.® Moreover, it is
important to remember that the DACA Rescission Memo
purports to end a program that was itself created by a
policy statement. Plaintiffs’ view that Defendants must
use notice and comment to stop what started without
notice and comment is not only counterintuitive, but also
at odds with the general principle that the procedures
needed to repeal or amend a rule as the same ones that
were used to make the rule in the first place. See
Perez v. Mortg. Bankers Ass’'n, 135 S. Ct. 1199, 1206
(2015) (“Because an agency is not required to use notice-
and-comment procedures to issue an initial interpretive
rule, it is also not required to use those procedures
when it amends or repeals that interpretive rule.”) To
whatever extent the DACA Rescission Memo is in fact
“binding” on DHS, the court cannot agree that this
prospective limitation on the agency’s exercise of its
discretion renders the memo a legislative rule.

6 For an insightful argument why the “practically binding” stand-
ard is inconsistent with the Supreme Court’s decision in Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense Coun-
cil, 435 U.S. 519 (1978), see Cass R. Sunstein, “Practically Binding”:
General Policy Statements and Notice-and-Comment Rulemaking,
68 Admin. L. Rev. 491 (2016).
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Accordingly, Defendants’ motion to dismiss Plain-
tiffs’ notice-and-comment claims is

GRANTED.
3. RFA

Plaintiffs also assert claims under the RFA. (BV TAC
19 183-87; State Pls. Am. Compl. 19 266-73.) Among
other things, that statute provides that when an agency
engages in rulemaking, it must consider the impact of
the rule on “small entities.” 5 U.S.C. §§ 603(a), 604(a).
The Batalla Vidal Plaintiffs claim that the DACA Re-
scission Memo violated the RFA because it failed to
consider the impact of the rescission on Plaintiff Make
the Road New York (“MRNY”) and similar small enti-
ties (BV TAC 11 184-85), while the State Plaintiffs con-
tend that DHS failed to consider the impact on “small
businesses, small nonprofits, and small governmental
jurisdictions.” (State Pls. Am. Compl. 11 266-73).

These claims are also unavailing. The RFA only re-
quires an agency to publish an initial or final regulatory
flexibility analysis when the agency is required to use
notice-and-comment rulemaking procedures. 5 U.S.C.
§§ 603(a), 604(a); U.S. Telecom Ass’n v. FCC, 400 F.3d
29, 42 (D.C. Cir. 2005). Because DHS was not required
to use notice and comment to rescind the DACA pro-
gram, it was not required to conduct a regulatory flexi-
bility analysis in connection with that decision.

Accordingly, Defendants’ motion to dismiss Plaintiffs’
RFA claims is GRANTED.



147a

4. Equal Protection

The court next turns to Plaintiffs’ claims that the
decision to end the DACA program violated the U.S.
Constitution because it was substantially motivated by
racial animus against Latinos and, in particular, Mexi-
cans. (BV TAC 11 195-98; State Pls. Am. Compl
19 233-39.) Defendants move to dismiss these claims
on the grounds that Plaintiffs have failed to plausibly
allege that the DACA rescission was motivated by
unlawful animus. (E.g., State MTD at 31-34.) The
court concludes, however, that Plaintiffs have alleged
sufficient facts to raise a plausible influence that the
DACA rescission substantially motivated by unlawfully
discriminatory purpose.

The Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution generally prohib-
its government officials from discriminating on the
basis of race. U.S. Const, amend. XIV, § 1. Although
the Equal Protection Clause by its terms applies to
states, the Supreme Court has long recognized that the
Due Process Clause of the Fifth Amendment generally
prohibits racial discrimination by the federal govern-
ment as well. Boiling v. Sharpe, 347 U.S. 497, 498-500
(1954). In order to state an equal-protection claim
based on racial discrimination. Plaintiffs must allege
“that a government actor intentionally discriminated
against them on the basis of race.” Hayden v. County
of Nassau, 180 F.3d 42, 48 (2d Cir. 1999). Where, as
here, Plaintiffs challenge facially neutral official action,
they may support this claim by alleging either that the
facially neutral action “is applied in a diseriminatory
fashion,” or that “it was motivated by discriminatory
animus and its application results in a discriminatory
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effect.” Id. (first citing Yick Wo v. Hopkins, 118 U.S.
356, 373-74 (1886), and then citing Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
264-65 (1977) (“Arlington Heights”)). Only the latter
theory is at issue here, as Plaintiffs argue that the
DACA Rescission Memo both disadvantages and was
intended to disadvantage certain racial groups. (BV TAC
1 197; State Pls. Am. Compl. 19 235-36.) The court dis-
cusses each element of an equal-protection claim in turn.

a) Effect

Plaintiffs allege that the rescission of the DACA
program would have a disparate impact on Latinos and
especially Mexicans. (BV TAC 91 197.) The State
Plaintiffs allege that 78 percent of DACA recipients are
Mexican nationals. (State Pls. Am. Compl. 16.) In-
deed, according to USCIS data attached to the State
Plaintiffs’ amended complaint, of the 793,026 individu-
als whose initial DACA applications were approved
between 2012 and June 30, 2017, more than 78 percent
originated in Mexico, and at least 93 percent originated
in Latin America as a whole. (USCIS, Number of Form
1-821D, Consideration of Deferred Action for Childhood
Arrivals (Dkt. 55-1 at ECF p.2).)" These allegations are
sufficient to raise a plausible inference that the end of
the DACA program would have a disproportionally
adverse effect on Latinos and especially Mexicans.

Relying heavily on United States v. Armstrong,
517 U.S. 456 (1996), Defendants argue that Plaintiffs
bear a “rigorous” or especially “heavy burden” to sur-

" This file lists the number of DACA applications approved for
the top 25 countries of origin for DACA recipients, not for all
countries from which DACA recipients originate. (Id.)
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vive a motion to dismiss, and thus that allegations of
the outsized impact of the DACA rescission on Latino/a
individuals and especially Mexicans are insufficient to
plead discriminatory effect. (BV MTD at 20-21; State
MTD at 32 (characterizing the prevalence of Mexican
nationals among DACA recipients as “an unsurprising
accident of geography, not evidence of discrimination”).)
Armstrong is, however, inapposite. In that case, the
Court considered the initial showing that a criminal de-
fendant asserting a “selective prosecution” claim under
the Equal Protection Clause must make before obtain-
ing discovery pursuant to Rule 16 of the Federal Rules
of Criminal Procedure. This is, however, a civil case,
the pleading standards for which are set forth in
Twombly and Igbal. Moreover, as the court has previ-
ously explained, Plaintiffs are not asserting a “selective-
deportation” claim, which might be analogized to the
selective-prosecution claim at issue in Armstrong.
(Nov. 9 M&O at 28-31.) Rather than alleging that they
in particular are being targeted for removal because of
their race—in which case judicial review of their suit
would presumably be limited by 8 U.S.C. § 1252(g), see
Reno v. Am.-Arab Anti-Diserimination Comm., 525 U.S.
471 (1999)—Plaintiffs allege that the categorical deci-
sion to end the DACA program, which provided them
with some limited assurance that they would not be
deported, was motivated by unlawful animus. See
Regents of the Univ. of Calif. v. DHS, No. 17-CV-5211
(WHA), 2018 WL 401177, at *6 n.3 (N.D. Cal. Jan. 12,
2018) (“Regents 12(b)(6) Order”) (rejecting Defendants’
attempt to characterize similar challenges as selective-
prosecution claims).
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Defendants also argue that the court should dismiss
the Batalla Vidal Plaintiffs’ equal-protection claim be-
cause, among other things, it fails to offer particularized
allegations of the discriminatory impact of the DACA
rescission on Latino/a and especially Mexican individu-
als. If the court were considering Batalla Vidal Plain-
tiffs’ third amended complaint on its own, the court
might agree. The Batalla Vidal Plaintiffs’ allegation
that “[t]he DACA Termination targets Latinos and, in
particular, Mexicans, and will have a disparate impact
on these groups” (BV TAC 1 197) appears to be a fairly
conclusory “recital[] of the elements of a cause of ac-
tion,” which the court need not accept as true. Iqgbal,
556 U.S. at 678. Their fellow Plaintiffs have, however,
alleged particularized facts in support of this allega-
tion. More importantly, the court takes judicial notice
of the USCIS data referenced above, which may be
considered on a Rule 12(b)(6) motion. Kramer v. Time
Warner Inc., 937 F.2d 767, 773 (2d Cir. 1991). The court
declines to dismiss the Batalla Vidal Plaintiffs’ equal-
protection claim simply because they did not append
the same data to their third amended complaint. Both
sets of Plaintiffs have adequately alleged that the re-
scission of the DACA program has a disproportionate
impact on Latino/a and especially Mexican individuals.

b)  Purpose

To establish discriminatory motivation. Plaintiffs
must ultimately show that “invidious discriminatory pur-
pose was a motivating factor” in the decision. Arling-
ton Heights, 429 U.S. at 266. In other words, they
must show that Defendants “selected or reaffirmed a
particular course of action at least in part ‘because of,
not merely ‘in spite of,” its adverse effects upon an identi-
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fiable group.” Personnel Adm'rv. Feeney, 442 U.S. 256,
279 (1979). But they “need not prove that the ‘chal-
lenged action rested solely on racially diseriminatory
purposes.”” Hayden v. Paterson, 594 F.3d 150, 163 (2d
Cir. 2010) (quoting Arlington Heights, 429 U.S. at 265).

“Because discriminatory intent is rarely susceptible
to direct proof, litigants may make ‘a sensitive inquiry
into such circumstantial and direct evidence of intent
as may be available.”” 1d. (quoting Arlington Heights,
429 U.S. at 266). In “extreme” cases, a facially neutral
law may have such a “clear” disparate impact, “unex-
plainable on grounds other than race,” that evidence of
disparate impact alone may suffice to show discrimina-
tory purpose. Arlington Heights, 429 U.S. at 266
(citing, e.g., Yick Wo, 118 U.S. at 356, and Gomillion v.
Lightfoot, 364 U.S. 339 (1960)). In the absence of
such a pattern, however, “impact alone is not determi-
native, and the [c]ourt must look to other evidence” to
determine if the challenged action was motivated by
discriminatory purpose. Id. This evidence may
include, for example, (1) “[t]he historical background of
the decision . .. particularly if it reveals a series of
official actions taken for invidious purposes”; (2) “[t]he
specific sequence of events leading up to the challenged
decision”; (3) “[d]epartures from the normal procedural
sequence,” which “might afford evidence that improper
purposes are playing a role”; (4) “[s]Jubstantive depar-
tures . .. particularly if the factors usually consid-
ered important by the decisionmaker strongly favor a
decision contrary to the one reached”; (5) “[t]he legisla-
tive or administrative history ... especially where
there are contemporary statements by members of the
decisionmaking body, minutes of its meetings, or re-
ports”; and (6) “[iln some extraordinary circumstances,”
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testimony of official decisionmakers. Id. at 266-68;
see also Hayden v. Paterson, 594 F.3d at 163.

To establish diseriminatory purpose. Plaintiffs iden-
tify a disheartening number of statements made by Pres-
ident Donald Trump that allegedly suggest that he is
prejudiced against Latinos and, in particular, Mexicans.
(BV TAC 11 89-99; State Pls. Am. Compl. 11 57-77.)
These comments include (1) then-candidate Trump’s as-
sertions that Mexican immigrants are not Mexico’s
“best,” but are “people that have lots of problems,”
“the bad ones,” “criminals, drug dealers, [and] rapists”
(BV TAC 11 91-93; State Pls. Am. Compl. 11 58-59);
(2) Trump’s characterization of individuals who protested
outside a campaign rally as “thugs who were flying the
Mexican flag” (State Pls. Am. Compl. 1 61); (3) Trump’s
statements that a U.S.-born federal judge of Mexican
descent could not fairly preside over a lawsuit against
Trump’s for-profit educational company because the
judge was “Mexican” and Trump intended to build a
wall along the Mexican border (BV TAC 1 96; State Pls.
Am. Compl. 1 62); and (4) pre- and post-Inauguration
characterizations of Latino/a immigrants as criminals,
“animals,” and “bad hombres” (BV TAC 11 97, 99;
State Pls. Am. Compl. 11 65-66, 70).

Accepting Plaintiffs’ non-conclusory allegations as
true and reading all reasonable inferences in their
favor, the court concludes that these allegations are
sufficiently racially charged, recurring, and troubling
as to raise a plausible inference that the decision to end
the DACA program was substantially motivated by dis-
criminatory animus. Although the use of racial slurs,
epithets, or other racially charged language does not
violate equal protection per se, it can be evidence that
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official action was motivated by unlawful discriminatory
purposes. See, e.g., Williams v. Bramer, 180 F.3d 699,
706 (5th Cir. 1999); Smith v. Thornburg, 136 F.3d 1070,
1089-90 (6th Cir. 1998); Freeman v. Arpaio, 125 F.3d
732, 738 n.6 (9th Cir. 1997), overruled in part on other
grounds by Shakur v. Schriro, 514 F.3d 878, 884-85 (9th
Cir. 2008); Ali v. Connick, 136 F. Supp. 3d 270, 279-80
(E.D.N.Y. 2015) (collecting cases). The court is aware
of no authority holding that this rule does not apply
simply because the speaker is, or is running to be, the
President of the United States. The court expresses
no view as to whether these statements (which as De-
fendants note, are not directly connected to the DACA
rescission) would ultimately suffice to provide that the
rescission was motivated by discriminatory animus; that
is a question for summary judgment or trial. The
court concludes only that Plaintiffs have alleged suffi-
cient facts to raise a plausible inference that the DACA
rescission violated equal protection, and thus to with-
stand a motion to dismiss.®

8 Because the comments identified above are sufficient to raise a
plausible inference of discriminatory purpose, the court need not
decide whether Plaintiffs’ remaining allegations support an infer-
ence of discriminatory purpose. For example, Plaintiffs allege or
argue in their briefs that the President decided to pardon former
Maricopa County, Arizona, Sheriff Joe Arpaio (BV TAC 1 98; State
Pls. Am. Compl. 17 67-69), that he has made offensive statements
about Muslims, Native Americans, transgender individuals, and
“shithole countries” (BV Pls. Opp’n at 19-20), and that, during the
campaign, then candidate Trump retweeted a post apparently cri-
ticizing former Florida governor Jeb Bush for speaking “Mexican”
(BV TAC 1 95). The court observes, however, that these allega-
tions would seem to offer only weak support, at best, for the notion
that the President’s alleged decision to end the DACA program
was motivated by desire to harm Latinos and especially Mexicans.
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Defendants do not defend the President’s comments
but argue instead that the court should simply ignore
them. First, Defendants suggest that because the
President’s statements were “almost all made before
he took the oath of office and [were not] made in con-
nection with the [DACA rescission],” these comments
“do not tend to show the existence of both discrimina-
tory intent and discriminatory effect.” (State MTD at
33.) Defendants cite no authority for the proposition
that, to state an equal-protection claim, a plaintiff must
point to some evidence that simultaneously demon-
strates both discriminatory intent and discriminatory
effect, or that evinces discriminatory bias directly in
connection with the challenged official action. To the
contrary, Arlington Heights states that courts may
consider the background of facially neutral decisions to
smoke out whether they were covertly motivated by
discriminatory purposes. 429 U.S. at 267.

The court recognizes that searching for evidence of
discriminatory motivation in campaign-trail statements
is potentially fraught. Old statements may say little
about what lay behind a later decision. Statements
made in the throes of a heated race may be “contradic-
tory or inflammatory,” and considering them may in-
deed incentivize litigants in future cases to embark on
an “evidentiary snark hunt” in search of past comments
indicative of some sort of bias. Washington v. Trump,
858 F.3d 1168, 1173-74 (9th Cir. 2017) (Kozinski, J.,
dissenting from denial of reh’g en banc); cf. Regents
Rule 12(b)(6) Order, 2018 WL 401177, at *7 (recogniz-
ing that consideration of campaign statements “can
readily lead to mischief in challenging the policies of a
new administration”). Moreover, an equal-protection
claim brought against the President raises difficult ques-
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tions of whether—and, if so, for how long—any Execu-
tive action disproportionately affecting a group the
President has slandered may be considered constitu-
tionally suspect.

While these are all good reasons to tread lightly, the
court does not see why it must or should bury its head
in the sand when faced with overt expressions of prej-
udice. Arlington Heights calls for a “sensitive inquiry
into such circumstantial and direct evidence of intent
as may be available,” and campaign-trail statements by
the official allegedly responsible for a challenged policy
would seem to fall squarely within this inquiry. Cf.
Int’l Refugee Assistance Project v. Trump, 883 F.3d
233, 266 (4th Cir. 2018) (en banc) (declining to consider
pre-election statements while noting that they “certainly
provide relevant context when examining the purpose”
of a challenged Presidential proclamation suspending
entry of individuals from specified countries), pet. for
cert, docketed, No. 17-1270. At the very least, one
might reasonably infer that a candidate who makes
overtly bigoted statements on the campaign trail might
be more likely to engage in similarly bigoted action
once in office.

Defendants’ attempts to pass the buck to Acting Sec-
retary Duke are no more persuasive. Defendants ar-
gue that the President’s statements are legally irrele-
vant because Acting Secretary Duke “was the only
official vested with authority . .. to make the deci-
sion at issue,” and Plaintiffs do not point to similarly
objectionable statements by her. (BV MTD at 22; State
MTD at 34.) To the extent Defendants argue that
Plaintiffs have insufficiently alleged racial animus on
the part of Acting Secretary Duke or the Attorney
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General, the court is inclined to agree: Plaintiffs have
not identified statements by Acting Secretary Duke or
the Attorney General that would give rise to an infer-
ence of discriminatory motive. Although the Batalla
Vidal Plaintiffs insinuate that the Attorney General
referred to immigrants as “filth” (BV TAC 1 100; BV
Pls. Opp’n at 20), his prepared remarks make clear that
this term was used only to refer to international drug-
trafficking cartels and the gang MS-13 (Dep’t of Jus-
tice, Press Release, Attorney General Jeff Sessions De-
livers Remarks Announcing the Department of Justice’s
Renewed Commitment to Criminal Immigration En-
forcement (Apr. 11, 2017), https:/www.justice.gov/opa/
speech/attorney-general-jeff-sessions-delivers-remarks-
announcing-department-justice-s-renewed). This com-
ment therefore does not support a plausible inference
that the Attorney General was motivated by racial dis-
crimination when he advised that Acting Secretary
Duke end the DACA program.

The court rejects, however, Defendants’ remarkable
argument that the President apparently cannot be li-
able for rescinding the DACA program because only
Acting Secretary Duke had the legal authority to end
that program. (State MTD at 34.) Our Constitution
vests “executive Power” in the President, not in the
Secretary of DHS, who reports to the President and is
removable by him at will. U.S. Const., art. II, § 1, cl. 1.
This position appears to be at odds with the stated posi-
tion of the President himself, who tweeted that if Con-
gress were unable to “legalize DACA,” he would “revisit
this issue,” implying that he (correctly) understands that
he has ultimate authority over the program. (Donald J.
Trump (@realDonaldTrump), Twitter.com (Sept. 5, 2017
7:38 PM), https://twitter.com/realdonaldtrump/status/
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905228667336499200.) If, as Plaintiffs allege, President
Trump himself directed the end of the DACA program
(e.g., State Pls. Am. Compl. 1 16), it would be surpris-
ing if his “discriminatory intent [could] effectively be
laundered by being implemented by an agency under
his control” (BV Pls. Opp’n at 18). As courts have
recognized in far more mundane contexts, liability for
discrimination will lie when a biased individual manip-
ulates a non-biased decision-maker into taking discrim-
inatory action. Cf. Vasquez v. Empress Ambulance
Serv., Inc., 835 F.3d 267, 272-73 (2d Cir. 2016) (discuss-
ing “cat’s paw” liability, under which an organization
may be held liable for employment discrimination when
a prejudiced subordinate manipulates an unbiased su-
perior into taking adverse employment action); Back v.
Hastings on Hudson Union Free Sch. Dist., 365 F.3d
107, 126 & n.18 (2d Cir. 2004) (applying cat’s-paw theory
to equal-protection claim).

Accordingly, Defendants’ motion to dismiss Plain-
tiffs’ equal-protection claims is

DENIED.

B. Information-Use Policy

Next, the court considers whether Batalla Vidal Plain-
tiffs state a claim regarding Defendants’ alleged changes
to DHS’s information-use policy.” The court concludes
that they have not done so, because materials attached to
their third amended complaint refute their allegation that
Defendants have changed that policy to make it easier

® Although the State Plaintiffs also asserted similar claims under
the Fifth Amendment and principles of equitable estoppel (State
Pls. Am. Compl. 19 240-52), the court previously dismissed these
claims for lack of standing (Nov. 9 M&O at 41-46).
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to use DACA applicants’ information for immigration-
enforcement purposes.

The Batalla Vidal Plaintiffs contend that Defendants
essentially tricked them into exposing themselves and
their family members to a heightened risk of deporta-
tion. To apply for DACA, individuals disclosed “exten-
sive sensitive and personal information” about them-
selves and, often, their family members, to immigration
authorities. (BV TAC 11 77-79.) They did so, the
third amended complaint alleges, because “Defendants
consistently represented . .. that the information
they provided would be protected from disclosure to
U.S. Immigrations and Customs Enforcement (“ICE”)
and Customers and Border Protection (“CBP”) for im-
migration enforcement proceedings against them and
their family members or guardians, except in limited,
delineated circumstances.” (Id. T 80.) Plaintiffs

10 Tn particular, the DACA application form provided as follows:

Information provided in this request is protected from disclo-

sure to ICE and [CBP] for the purpose of immigration en-

forcement proceedings unless the requestor meets the criteria
for the issuance of a Notice to Appear or a referral to ICE un-

der the criteria set forth in USCIS’ Notice to Appear guid-
ance . . .. The information may be shared with national se-
curity and law enforcement agencies, including ICE and CBP,
for purposes other than removal, including for assistance in the
consideration of deferred action for childhood arrivals request
itself [sic], to identify or prevent fraudulent claims, for national
security purposes, or for the investigation or prosecution of a
criminal offense. The above information sharing clause covers
family members and guardians, in addition to the requestor.

This policy, which may be modified, superseded, or rescinded
at any time without notice, is not intended to, does not, and
may not be relied upon to create any right or benefit, sub-



159a

contend that, as part of the DACA rescission, however,
“DHS has changed its policy . .. to remove the li-
mitations on using [this] information for immigration-
enforcement purposes.” (Id. T 156.) In particular.
Plaintiffs attach to the third amended complaint a
document of frequently asked questions published by
USCIS on November 30, 2017 (the “November 30
FAQs”), which states that “[i]Jnformation provided to
USCIS for the DACA process will not make you an
immigration priority for that reason alone. That
information will only be proactively provided to ICE or
CBP if the requestor meets the criteria for the issuance
of a Notice To Appear or a referral to ICE under the
criteria set forth in USCIS’ Notice to Appear guidance.”
(USCIS, Frequently Asked Questions: Rejected DACA
Requests (Last Reviewed/Updated 11/30/2017) (“Nov.
30 FAQs”) (Dkt. 113-1 at ECF p.65) at Q5 (emphasis
added).) The Batalla Vidal Plaintiffs contend that this
alleged change violated Section 706(2)(A) of the APA.
(Id. 19179, 181.)

Defendants argue that this claim should be dismissed
because they have not, in fact, changed the information-
use policy. (BV MTD at 2, 5, 17-18.) Ordinarily, the
court would not resolve such a factual dispute on a mo-
tion to dismiss. But “where a conclusory allegation in
the complaint is contradicted by a document attached to
the complaint, the document controls and the allegation
is not accepted as true.” Amidax Trading Grp. v.
S.W.LLF.T. SCRL, 671 F.3d 140, 147 (2d Cir. 2011) (per

stantive or procedural, enforceable at law by any party in any
administrative, civil, or criminal matter.

(Form I-821D, Consideration of Deferred Action for Childhood
Arrivals (Dkt. 113-1 at ECF p.6) at ECF p.25 (emphasis added).)
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curiam) (discussing Rule 12(b)(1) motions); Kardovich v.
Pfizer. Ine., 97 F. Supp. 3d 131, 140-41 (E.D.N.Y. 2015).
Here, the November 30 FAQs, which are attached to
Plaintiffs’ complaint, state expressly that the DACA
“information-sharing policy has not changed in any way
since it was first announced, including as a result of the
Sept. 5, 2017 memo starting a wind-down of the DACA
policy.” (Nov. 30 FAQs at Qb; see also USCIS, Fre-
quently Asked Questions: Rejected DACA Requests
(Last Reviewed/Updated 12/07/2017) (“Dec. 7 FAQs”)
(Dkt. 113-1 at ECF p.68) at Q5.) While the Batalla Vidal
Plaintiffs argue that the court should not credit Defend-
ants’ unsworn representation that there has been no
change to the information-sharing policy, they do not
answer Defendants’ argument that they have effectively
pleaded themselves out of court by relying on a document
that contradicts their otherwise-unsupported allegation
of a change to DHS’s information-use policy. (Compare
BV MTD at 17-18, with BV Pls. Opp’n at 10 n.11.)

Accordingly, Defendants’ motion to dismiss the Ba-
talla Vidal Plaintiffs’ substantive APA claim, to the ex-
tent that claim alleges that Defendants arbitrarily and
capriciously changed DHS’s information-use policy, is
GRANTED."

To be clear, the court holds only that the Batalla
Vidal Plaintiffs have not plausibly alleged that DHS
actually changed its information-sharing policy. If
these Plaintiffs were to allege additional facts giving

' The court notes, however, that two other district courts have
denied Defendants’ motions to dismiss similar claims. See CASA
de Maryland v. U.S. DHS, — F. Supp. 3d —, 2018 WL 1156769, at
*14-15 (D. Md. 2018) (estoppel); Regents 12(b)(6) Order, 2018 WL
401177, at *4-5 (substantive due process).
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the lie to Defendants’ assertion that there has been no
change to this policy, they may have a compelling claim
to relief. Two other district courts have already de-
nied Defendants’ motions to dismiss similar claims.
See CASA de Maryland v. U.S. DHS, — F. Supp. 3d —,
2018 WL 1156769, at *14-15 (D. Md. 2018) (estoppel);
Regents 12(b)(6) Order, 2018 WL 401177, at *4-5 (sub-
stantive due process). The U.S. District Court for the
District of Maryland has specifically enjoined Defend-
ants from using DACA applicants’ personal information
for immigration-enforecement purposes except as author-
ized by established DHS policy or in camera review, see
Am. Order (Dkt. 49), CASA de Maryland v. U.S. DHS,
No. 8:17-CV-2942 (RWT) (D. Md. Mar. 15, 2018).

C. Procedural Due Process

Finally, the court turns to the newly asserted claim
in the Batalla Vidal Plaintiffs’ third amended complaint,
in which MRNY challenges Defendants’ processing of
renewal requests submitted pursuant to the DACA Re-
scission Memo. MRNY states a claim with respect to
some categories of DACA recipients whose renewal
requests were allegedly unfairly denied in September
or October 2017, but not others.

In the DACA Rescission Memo, Acting Secretary
Duke stated that DACA recipients whose deferred
action and work authorization were set to expire before
March 5, 2018, could request a final two-year extension
of their benefits. (DACA Rescission Memo at 4.) In
particular, DHS would “adjudicate—on an individual,
case by case basis—properly filed pending DACA re-
newal requests and associated applications for Employ-
ment Authorization Documents from current benefi-
ciaries that have been accepted by the Department as
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of the date of this memorandum, and from current
beneficiaries whose benefits will expire between [Sep-
tember 5, 2017] and March 5, 2018 that have been ac-
cepted by [DHS] as of October 5, 2017.” (Id.)

According to MRNY, Defendants implemented this
directive in a series of unfair ways. First, MRNY al-
leges, Defendants rejected applications that were de-
livered to USCIS P.O, boxes late in the day on October 5
but not retrieved by USCIS staff and taken to separate
USCIS “lockboxes” until the following day, (BV TAC
19 115-20.) Second, Defendants allegedly rejected as
untimely certain renewal requests that were delivered
after October 5 due to unusual U.S. Postal Service
delays. (Id. 19 121-22; see also Liz Robbins, Post
Office Fails to Deliver on Time, and DACA Applications
Get Rejected, N.Y. Times (Nov, 10, 2017) (Dkt. 113-1 at
ECF p.49).) Third, Defendants allegedly rejected re-
newal requests that were received before October 5
“but had been returned to the applicant due to real or
perceived clerical errors.” (BV TAC 1123.) For ex-
ample, USCIS allegedly rejected one MRNY member’s
DACA renewal request because a USCIS employee
misread the date on her application-fee check as “2012,”
rather than “2017.” (Id. 1 124.) DHS invited some of
these applicants to refile corrected applications, but
when they did so, DHS rejected the refiled requests as
untimely. (Id. 19123, 127) According to MRNY, this
deviated from DHS’s prior practice of allowing indi-
viduals whose DACA applications were rejected for
minor clerical errors to correct those errors or submit
further evidence in support of their applications within
a given period of time. (Id. 1 123).
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On November 15, 2017, Defendants indicated that
USCIS would reconsider certain applications that were
delayed in the mail or improperly rejected. (Id. 1129
(citing Defs. Nov. 15, 2017, Letter Regarding USCIS
Guidance (Dkt. 108).) USCIS allegedly stated that it
would reach out to individuals whose applications were
rejected as untimely due to mail delays and provide
them instructions on how to resubmit their applica-
tions. (BV TAC 11 130.) USCIS allegedly has not,
however, created an equivalent process for individuals
whose applications were rejected due to real or per-
ceived minor clerical errors. (Id. 11 132-34.) MRNY
contends that this “arbitrary and unfair implementa-
tion of the October 5, 2017 [DACA renewal request]
deadline violates the Due Process Clause of the Fifth
Amendment” by depriving DACA recipients of a liberty
or property interest without the process to which they
are entitled. (Id. 11 199-205.)

1. Standing

Defendants first move to dismiss this claim for lack
of standing, arguing that MRNY has not alleged that
its clients or members suffered an injury-in-fact because
“the injuries on which [it] . .. relies have been reme-
died.” (Id.at10.)'® This argument is meritless.

12 Defendants do not contest that MRNY has organizational stand-
ing to assert this claim. “[A]n association has standing to bring
suit on behalf of its members when: (a) its members would other-
wise have standing to sue in their own right; (b) the interests it
seeks to protect are germane to the organization’s purpose; and
(c) neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.” Hunt v. Wash.
State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977). MRNY spe-
cifically alleges in the third amended complaint that a number of its
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As their submissions make clear, Defendants have
not, in fact, remedied all injuries incurred by DACA
recipients whose renewal requests were allegedly im-
properly rejected. For MRNY clients and members
whose applications arrived late on October 5, “the
agency will identify those individuals affected and in-
vite them to resubmit their DACA requests,” and “those
not yet contacted . .. may affirmatively reach out
to the agency, explain their situation, and resubmit
their request for reconsideration.” (Id. (citing Deec. 7
FAQs at Q3).) For individuals whose requests were
delayed due to postal-service errors and subsequently
rejected as untimely, “USPS is working with USCIS to
identify DACA requests that were received after the
deadline due to USPS mail-service delays.” (Id. at 11
(quoting Dec. 7T FAQs at Q8).) Once such requests are
identified, “USCIS will send affected DACA requestors
a letter inviting them to resubmit their DACA re-
quest.” (Id. (quoting Dec. 7 FAQs at Q8).) And in-
dividuals whose requests were rejected due to perceived
clerical errors “may contact the agency and explain the
error believed to have been made”; “[i]dentification of
‘clear error in the processing of a renewal request’ may
result in the agency ‘exercising its discretion to review

members’ and clients’ DACA renewal requests were denied due to
the alleged processing errors discussed above. (BV TAC 11 54-56,
118-24, 127-29, 134.) Ensuring that DACA renewal requests
are adjudicated in a fair and orderly manner is clearly consistent
with MRNY’s purpose of “empowering immigrant. Latino/a, and
working-class communities in New York.” (Id. 1 45.) The court
is not aware of any reason why this claim or the relief requested by
MRNY requires the participation of individual DACA requestors.
Accordingly, the court concludes that MRNY has associational
standing to assert this claim.
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the request again.”” (Id. (quoting Dec. 7 FAQs at Q7
(emphasis added and alterations adopted)).) Thus, with
respect to each category of allegedly wronged MRNY
client or member, Defendants’ supposed “remedy” is
either that USCIS intends to address the injury in the
future or that it will allow the injured party to ask it to
reconsider its decision. The court commends Defen-
dants for taking steps to redress the allegedly wrongful
denials of these DACA renewal requests. But Defen-
dants err to the extent they contend that, because they
have stated that they may reconsider these denials,
MRNY members and clients whose applications were
denied have not suffered injuries-in-fact. See Wong v.
Daines, 582 F. Supp. 2d 475, 479 (S.D.N.Y. 2008) (fail-
ure to exhaust administrative remedies does not impli-
cate Article III injury-in-fact).”” MRNY has standing
to assert this claim on behalf of its members and clients
who were adversely affected by Defendants’ allegedly
wrongful adjudication of their DACA renewal requests.

Nor is this claim moot. Although Defendants have
reconsidered their denial of at least one MRNY mem-
ber’s DACA renewal request (e.g., BV TAC 1 120;
BV MTD at 10 n.3), MRNY appears that many of its
members and clients still await relief (BV Pls. Opp’n at
17-18). Even if Defendants had taken action to right
all these alleged wrongs, “[a] defendant’s voluntary ces-
sation of allegedly unlawful conduct ordinarily does not

18 Defendants also contend that the court should require MRNY
to exhaust administrative remedies before filing suit in federal
court. (BV MTD at 11-12.) As the Batalla Vidal Plaintiffs note,
however (BV Pls. Opp’n at 3, 5), Defendants identify no statute that
would require them to exhaust administrative remedies before
filing suit. See Darby v. Cisneros, 509 U.S. 137, 153-54 (1993).
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(XY

suffice to moot a case” unless it is “‘absolutely clear
that the allegedly wrongful behavior could not reasona-
bly be expected to recur.’” Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 174, 189
(2000) (quoting United States v. Concentrated Phosphate
Export Ass’n, 393 U.S. 199, 203 (1968)). Defendants of-
fer no such assurances here.

Accordingly, Defendants’ motion to dismiss the Ba-
talla Vidal Plaintiffs’ sixth claim for relief is DENIED,
to the extent it seeks to dismiss this claim for lack of
subject-matter jurisdiction.

2. Merits

Next, Defendants contend that MRNY has failed to
state a procedural-due-process claim based on the al-
legedly wrongful denials of certain DACA recipients’
renewal requests. (BV MTD at 22-25.) The court
agrees in part and disagrees in part.

“A procedural due process claim is composed of two
elements: (1) the existence of a property or liberty
interest that was deprived and (2) deprivation of that
interest without due process.” Bryant v. N.Y. State
Educ. Dep’t, 692 F.3d 202, 218 (2d Cir. 2012).

Defendants focus on the first element, contending
that MRNY has not identified a constitutionally pro-
tected liberty or property interest “for the simple rea-
son that DACA recipients have no . .. interest in
deferred action.” (BV MTD at 23.) They correctly ar-
gue that only benefits to which a person has a “legiti-
mate claim of entitlement” can support a constitution-
ally protected liberty or property interest. (Id. (quot-
ing Town of Castle Rock v. Gonzales, 545 U.S. 748, 756
(2005)).) Because the decision to grant deferred ac-
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tion and work authorization is ultimately discretionary,
they say, there can be no constitutionally protected
liberty or property interest in receiving DACA bene-
fits. (Id. at 23-24; see also 2012 DACA Memo at 4.)

This argument is partly true. “In determining
whether a given benefits regime creates a ‘legitimate
claim of entitlement’ to such benefits, we ask whether
the statutes and regulations governing the distribution
of benefits ‘meaningfully channel[] official discretion by
mandating a defined administrative outcome.”” Bar-
rows v. Burwell, 777 F.3d 106, 113 (2d Cir. 2015) (quot-
ing Kapps v. Wing, 404 F.3d 105, 113 (2d Cir. 2005)).
The 2012 DACA Memo only sets out criteria for DHS
staffs consideration, and there is no guarantee that ful-
fillment of these criteria will result in a grant of de-
ferred action or work authorization. Under the memo,
the decision to grant or deny those benefits is entirely
as a matter of DHS’s discretion. Because DHS is not
effectively required to grant any particular DACA re-
newal requests, MRNY cannot state a procedural-due-
process claim challenging the denial of its members’ and
clients’ requests. Cf. Yuen Jin v. Mukasev, 538 F.3d
143, 156-57 (2d Cir. 2008) (petitioners for asylum lack
liberty or property interest in discretionary relief).
While the denial of those requests may affect some
DACA recipients’ liberty interests (a question the court
need not decide), any such liberty interests are ultimately
contingent on DACA beneficiaries’ receipt of renewed
deferred action, to which they have no “legitimate
entitlement.”

Defendants’ argument is also something of a red
herring. MRNY contends not only that Defendants
improperly denied its members’ and clients’ renewal
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requests, but that Defendants’ implementation of the
October 5 deadline improperly denied MRNY’s mem-
bers and clients of the opportunity to be considered for
renewal. (BV Pls. Opp’n at 23.) As MRNY points
out, the DACA Rescission Memo clearly stated that
USCIS “will adjudicate ... properly filed pending
DACA renewal requests and associated applications for
Employment Authorization Documents . .. from
current beneficiaries whose benefits will expire be-
tween [September 5, 2017] and March 5, 2018 that have
been accepted by [DHS] as of October 5, 2017.” (DACA
Rescission Memo at 4 (emphasis added); see BV Pls.
Opp’n at 23.) While the ultimate decision to grant or
deny a renewal request is discretionary, this language
makes clear that USCIS would at least consider every
“properly filed” and timely “accepted” renewal request.
MRNY has therefore sufficiently alleged that its affected
members and clients had a legitimate entitlement to
submit their renewal requests. Cf. Yuen Jin, 538 F.3d
at 161 n.1 (Sack, J., concurring in part and in the judg-
ment) (“Although asylum is a discretionary form of re-
lief, and the Due Process Clause does not protect bene-
fits that government officials may grant or deny in
their discretion, every asylum applicant is nonetheless
entitled to due process in establishing her eligibility for
that form of relief.” (internal quotation marks and
citations omitted and alteration adopted)).

MRNY has also sufficiently alleged that at least
some of its members and clients were deprived of cog-
nizable interests in the consideration of their DACA
renewal requests without due process of law. With
respect to individuals whose requests were rejected be-
cause they were delivered to USCIS P.O. boxes on
October 5 but not transferred to the appropriate
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“lockbox” until the following day, the DACA Rescission
Memo was at least ambiguous as to which applications
would be deemed “accepted ... as of October 5,
2017.” (DACA Rescission Memo at 4.) The DACA
Rescission Memo did not state that applications had to
be received at a USCIS P.O. box by mid- to late after-
noon to be “accepted,” or that only those applications
redelivered to a designated USCIS “lockbox” by Octo-
ber 5 would be deemed “accepted,” raising the possi-
bility that MRNY may be able to show that the denial
of these requests violated due process. See Meyer v.
Jinkosolar Holdings Co., 761 F.3d 245, 249 (2d Cir.
2014) (stating that, on a Rule 12(b)(6) motion, “dismis-
sal is appropriate only where [plaintiffs] can prove no
set of facts consistent with the complaint that would
entitle them to relief). Likewise, MRNY has stated a
claim on behalf of individuals whose requests were re-
jected because USCIS staff incorrectly deemed them to
be marred by clerical errors. Such applications were, in
fact, “properly filed,” as the DACA Rescission Memo
required, but were only rejected due to errors by
USCIS staff. It is hard to see how such denials com-
port with due process.

MRNY has not stated a claim, however, with respect
to DACA recipients whose requests were rejected as
untimely after being delayed by the U.S. Postal Ser-
vice. The court sympathizes with the plight of these
individuals and commends Defendants for voluntarily
taking steps to address this unfortunate situation.
The DACA Rescission Memo states, however, that only
“properly filed” and “accepted” requests would be con-
sidered. It is common for mailing deadlines to be
calculated based on when something is postmarked, not
when it is actually delivered to the recipient. But
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USCIS’s stated decision to use a “delivery rule,” rather
than a “mailbox rule,” to determine which requests
were timely does not violate the Due Process Clause.

Likewise, MRNY has not stated a claim with respect
to individuals whose renewal requests were rejected
due to actual (as opposed to incorrectly perceived)
clerical errors. In light of the human consequences of
the decision to grant or deny an individual a renewal of
DACA benefits, it may seem overparticular to deny a
renewal request because someone “forg[ot] to check a
box, forg[ot] to sign or sign[ed] in the wrong place, or
submitt[ed] a check for what applicants previously had
to pay for DACA renewal.” (BV TAC 1 141.) The
court hopes that USCIS will review these applications
sympathetically, understanding the gravity of taking
away someone’s livelihood and tentative protection
against deportation simply because he or she forgot to
check a box on a multi-page form. The court cannot,
however, require USCIS to do so, because due process
of law does not require the agency to accept incomplete
or incorrect renewal requests.

Accordingly, Defendants’ motion to dismiss the Ba-
talla Vidal Plaintiffs’ sixth claim for relief for failure to
state a claim is GRANTED IN PART and DENIED
IN PART. MRNY has adequately alleged that the
rejection of DACA renewal requests that arrived late
in the day on October 5, 2017, or that were erroneously
deemed to contain minor clerical errors, violated pro-
cedural due process. MRNY has not, however, stated
a procedural-due-process claim on behalf of requestors
whose applications arrived after October 5 due to postal
delays or actually contained minor clerical errors.
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III. CONCLUSION

For the reasons stated above, Defendants’ motions
to dismiss the Batalla Vidal Plaintiffs’ third amended
complaint and the State Plaintiffs’ amended complaint
(Dkt. 207 in No. 16-CV-4756; No. 71 in No. 17-CV-5228)
are GRANTED IN PART and DENIED IN PART.
The Batalla Vidal Plaintiffs’ first, third, and fourth
claims for relief are dismissed, and the second claim for
relief is dismissed to the extent it alleges that Defend-
ants weakened DHS’s information-use policy. The sixth
claim for relief is dismissed in part, as stated above.
The State Plaintiffs’ fifth and sixth claims for relief are
dismissed.

SO ORDERED.

Dated: Brooklyn, New York
Mar. [29], 2018

/s/ NICHOLAS G. GARAUFIS
NICHOLAS G. GARAUFIS
United States District Judge
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APPENDIX F

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

No. 16-cv-4756 (NGG) (JO)

MARTIN JONATHAN BATALLA VIDAL, ET AL.,
PLAINTIFFS

V.
KIRSTJEN M. NIELSEN, ET AL., DEFENDANTS

No. 17-¢v-5228 (NGG) (JO)
STATE OF NEW YORK, ET AL., PLAINTIFFS
.
DONALD TRUMP, ET AL., DEFENDANTS

Filed: May 21, 2018

NOTICE OF APPEAL

Notice is hereby given that all Defendants in the
above-captioned matters hereby appeal to the United
States Court of Appeals for the Second Circuit from the
March 29, 2018 Memorandum & Order of the Honora-
ble Nicholas G. Garaufis, United States District Judge
(Batalla Vidal ECF No. 260; State of New York ECF
No. 215). Defendants appeal pursuant to the district
court’s April 30, 2018 order granting certification under
28 U.S.C. § 1292(b). See Batalla Vidal ECF No. 269;
State of New York ECF No. 220.
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Dated: May 21, 2018

/s/

Respectfully submitted,

CHAD A. READLER
Acting Assistant Attorney General

RICHARD P. DONOGHUE
United States Attorney

BRETT A. SHUMATE
Deputy Assistant Attorney General

JENNIFER D. RICKETTS
Director, Federal Programs Branch

JOHN R. TYLER
Assistant Branch Director

BRAD P. ROSENBERG
Senior Trial Counsel

STEPHEN M. PEZZI

STEPHEN M. PEZZI (D.C. Bar #995500)
RACHAEL L. WESTMORELAND
KATE BAILEY

Trial Attorneys

United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave., N.W.
Washington, DC 20530

Tel.:  (202) 305-8576

Fax: (202) 616-8470

Email: stephen.pezzi@usdoj.gov
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JOSEPH A. MARUTOLLO
Assistant U.S. Attorney

United States Attorney’s Office
Eastern District of New York

271-A Cadman Plaza East, 7th Floor
Brooklyn, NY 11201

Tel: (718) 254-6288

Fax: (718) 254-7489

Email: joseph.marutollo@usdoj.gov

Counsel for Defendants
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APPENDIX G

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Nos. 18-121, 18-1313

KIRSTJEN M. NIELSEN, SECRETARY OF HOMELAND
SECURITY, ET AL., PETITIONERS

.

MARTIN JONATHAN BATALLA VIDAL, ET AL.,
RESPONDENTS

Nos. 18-123, 18-1314

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES,
ET AL., PETITIONERS

.

STATE OF NEW YORK, ET AL., RESPONDENTS
Filed: July 5, 2018

Present: ROSEMARY S. POOLER, REENA RAGGI, and
PETER W. HALL, Circuit Judges.

Petitioners move, pursuant to 28 U.S.C. § 1292(b), for
leave to appeal November 9, 2017, and March 29, 2018,
orders of the district court denying their motions to dis-
miss for lack of jurisdiction and for failure to state a
claim. Upon due consideration, it is hereby ORDERED
that the petitions are GRANTED. See Klinghoffer v.
S.N.C. Achille Lauro, 921 F.2d 21, 23-25 (2d Cir. 1990).
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It is further ORDERED that these appeals, as well as
the appeals docketed under 2d Cir. 18-1521 and 18-1525,
be heard in tandem with Petitioners’ appeals of the dis-
trict court’s February 13, 2018, preliminary injunction,
2d Cir. 18-485 and 18-488.

Petitioners are directed to file a scheduling notification
within 14 days of the date of entry of this order pursu-
ant to Second Circuit Local Rule 31.2.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court

/s/ CATHERINE O'HAGAN WOLFE
[SEAL OMITTED]




