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WYNN, Circuit Judge.

This Employment Retirement Income Security
Act of 1974 (“ERISA”) case returns to the Court for a
third time. See Pender v. Bank of Am. Corp., 788 F.3d
354 (4th Cir. 2015); McCorkle v. Bank of Am. Corp., 688
F.3d 164 (4th Cir. 2012). Plaintiffs, a class of current
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and former employees of Bank of America and certain
of its predecessors (collectively, with the Bank’s Pen-
sion Plan, the “Bank”), seek an equitable accounting
for any profits accruing to the Bank resulting from its
unlawful transfer of the balances of Plaintiffs’ 401(k)
Plan accounts into the general account of the Bank’s
Pension Plan. Pender, 788 F.3d at 358. In 2015, this
Court ruled that the district court erred in dismissing
Plaintiffs’ accounting action, and remanded the case to
the district court to determine whether the Bank re-
tained any profit as a result of the unlawful transfers
and its use of the transferred funds. Id. at 368, 370.

On appeal, as it did before the district court, the
Bank advances a simple, if somewhat surprising, argu-
ment—that the Pension Plan’s investment strategy
for the unlawfully transferred funds, which was devel-
oped and implemented by the Bank’s trained asset
managers, performed far worse than Plaintiffs’ invest-
ment strategies, as reflected in their 401(k) account in-
vestment allocations. Because Plaintiffs’ investment
allocations outperformed the Bank’s investment strat-
egy—and the Pension Plan was responsible for making
up any shortfall between the performances of the
Bank’s investment strategy and Plaintiffs’ alloca-
tions—the Bank maintains that it did not profit from
the transfers. After conducting a four-day bench trial,
during which the parties presented fact and expert tes-
timony and evidence, the district court agreed with the
Bank and, therefore, dismissed Plaintiffs’ action as
moot. Pender v. Bank of Am. Corp., No. 3:05-CV-00238,
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2017 WL 1536234, at *23 (W.D.N.C. Apr. 27, 2017). For
the reasons that follow, we affirm.

I

In 1998, the Bank amended its 401(k) Plan to pro-
vide eligible participants with the opportunity to
transfer their account balances to the Bank’s defined-
benefit Pension Plan. Pender, 788 F.3d at 358. Once
transferred to the Pension Plan, beneficiaries could
continue to allocate their account balances among var-
ious investment options. Id. at 358. However, unlike
with balances held in the 401(k) Plan, which were ac-
tually invested in the selected investment options, ben-
eficiaries who elected to transfer their accounts to the
Pension Plan would have only notional (or hypothet-
ical) accounts—the Bank could invest the beneficiaries’
account balances however it saw fit. Id. In return for
beneficiaries’ agreement to transfer their balances to
the Pension Plan and the use of the beneficiaries’
funds, the Bank guaranteed that such beneficiaries’ ac-
count balances would not fall below the amount in
their account at the time of the transfer. Id. The Bank
offered the transfer option because it believed it could
obtain a higher return with the beneficiaries’ money
than the beneficiaries were obtaining. Many benefi-
ciaries elected to transfer their 401(k) Plan account
balances to the Pension Plan, with beneficiaries in ag-
gregate transferring nearly $2 billion in their 401(k)
Plan balances to the Pension Plan for the Bank’s use.



App. 6

In 2005, the Internal Revenue Service (the “IRS”)
concluded that the transfers violated ERISA’s “anti-
cutback provision,” 29 U.S.C. § 1054(g)(1), which bars
plan amendments from decreasing a participant’s “ac-
crued benefit.” Id. at 363. The IRS found, and this
Court later agreed, that stripping beneficiaries of the
401(k) Plan’s “separate account feature” deprived ben-
eficiaries of a meaningful benefit because it subjected
plan participants to the risk that the Bank would in-
vest the transferred assets poorly, and therefore lack
sufficient funds to satisfy all of the returns a benefi-
ciary obtained in his notional investment account. Id.
at 363—64 (“[T]he Bank’s promise that the value of the
transferred funds will not decrease below a certain
threshold—even if, for example, it invests Pension Plan
assets poorly and loses money—is not the same as ac-
tually not decreasing the account balance.”).

In 2008, the IRS reached a closing agreement!
with the Bank, pursuant to which the Bank “(1) paid a
$10 million fine to the U.S. Treasury, (2) set up a special
purpose 401(k) plan, (3) ... transferred Pension Plan
assets that were initially transferred from the 401(k)
Plan to the special-purpose 401(k) plan,” and (4) made
additional payments to certain plan participants
whose hypothetical return in their notional account
was less than a defined amount. Id. at 360. The Bank
completed those transfers in 2009. Id. Importantly, as
a result of the transfers to the special-purpose 401(k)

1 A closing agreement is a binding agreement finally and con-
clusively settling—i.e., closing the file as to—a tax issue between
the IRS and a taxpayer.
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plan and the additional payments to certain plan par-
ticipants, all Plaintiffs’ current account balances are at
least as large as they would have been had the funds
in Plaintiffs’ accounts actually been invested in accord-
ance with their notional allocations. Pender v. Bank of
Am. Corp., No. 3:05-CV-238, 2013 WL 4495153, at *10
(W.D.N.C. Aug. 19, 2013), rev’d on other grounds, 788
F.3d 354.

Around the same time that the IRS began to take
action, Plaintiffs filed a variety of equitable and statu-
tory claims related to the transfers. Pender, 788 F.3d at
360. All but one of those claims were dismissed and are
not at issue in this appeal. McCorkle, 688 F.3d at 169
n.4, 177. Plaintiffs’ lone remaining claim is premised
on the Bank’s violation of the anti-cutback provision.
In 2013, the district court dismissed that claim on
grounds that the remedial provisions in the IRS clos-
ing agreement rendered such claims moot because it
restored the 401(k) Plan’s separate account feature.
Pender, 2013 WL 4495153, at *5-9.

This Court reversed, explaining that Plaintiffs
suffered a legally cognizable ongoing injury if the Bank
retained a profit as a result of its unlawful transfer of
the 401(k) Plan balances to the Pension Plan, and its
investment of those balances. Pender, 788 F.3d at 364—
65. In reaching that conclusion, this Court held that
Plaintiffs could pursue relief under ERISA Section
502(a)(3), which authorizes a plan beneficiary to obtain
any “appropriate equitable relief” to redress “any act
or practice which violates” certain ERISA provisions,
including the anti-cutback provision. Id. at 363. This
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Court further concluded that the “accounting for prof-
its” sought by Plaintiffs is one form of “equitable relief”
available under Section 502(a)(3). Id. at 364—65.

On remand, the district court conducted a four-day
bench trial to determine “whether, after it restored the
separate account feature and paid a $10 million fine to
the IRS, the Bank nevertheless profited from its trans-
fer strategy.” Pender, 2017 WL 1536234, at *4. At trial,
as they do on appeal, Plaintiffs and the Bank offered
distinct approaches to determining whether the Bank
retained a profit as a result of the transfer of the ben-
eficiaries’ 401(k) Plan account balances to the Pension
Plan.

On the one hand, Plaintiffs focused on the undis-
puted fact that the transferred 401(k) Plan balances
were “pooled” or “commingled” with—rather than seg-
regated from—the funds of the Pension Plan. Id. Plain-
tiffs argued that, as a matter of black-letter equity law,
when improperly obtained funds are commingled with
other funds, a plaintiff is entitled to a share of the re-
turns on all of the commingled funds in proportion to
the unlawfully obtained assets’ share of the commin-
gled fund as a whole. Id. To that end, one of Plaintiffs’
experts, Lawrence Deutsch, calculated—and the Bank
does not dispute—that the Pension Plan as a whole
had a cumulative rate of return of 28.6% over the 1998
to 2009 period when the 401(k) Plan assets were pooled
with the Pension Plan assets. See id. Allocating a pro-
portionate share of the Pension Plan’s retained profit
based on that return rate to the 401(k) Plan partici-
pants who transferred their funds to the Pension Plan,
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Deutsch calculated that the Bank retained $379 mil-
lion in profit, including accrued interest, from the un-
lawful transaction. Id. Although the Bank did not
introduce its own analysis using Plaintiffs’ proportion-
ate-share-of-the-whole methodology, a Bank executive
testified—in accordance with Deutsch’s analysis—that
the Pension Plan as a whole outperformed the benefi-
ciaries’ notional allocations during the relevant time
period.

By contrast, the Bank asserted—and the district
court found—that the Bank relied on a different, con-
temporaneously documented, “Investment Strategy”
for the 401(k) balances transferred to the Pension Plan
than for the remaining funds in the Pension Plan. Id.
at *4, *8. In particular, “[t]he core of the [Pension]
Plan’s Investment Strategy was to invest the assets
used to fund the [transferred 401(k) accounts] more
heavily in equities than participants invested their hy-
pothetical accounts, on the theory that equities would
be expected to outperform fixed income options over
the long term. The [Pension] Plan did this by matching
or ‘hedging’ participant equity investments with [Pen-
sion] Plan equity investments and investing approxi-
mately 60% of participant fixed income investments in
equities.” Id. at *5.

The Bank’s expert, Dr. Russell Wermers, sought to
determine whether the transferred balances returned
a profit to the Bank under the Investment Strategy. To
do so, Wermers analyzed the performance of three as-
set classes included in the Pension Plan’s general in-
vestment portfolio: domestic equities, international
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equities, and fixed income assets. Pender, 2017 WL
1044965, at *7. Wermers used three benchmark indices
to estimate the returns of those asset classes over the
relevant time period—the Russell 3000 for domestic
equities, the MSCI EAFE Index for non-U.S. equities,
and the Lehman Brothers Aggregate Bond Index for
fixed income assets. Id. Although the Pension Plan did
not necessarily invest in these indices, the Investment
Policy identified these indices as benchmarks for their
respective asset classes, and directed the investment
managers to “[e]qual or exceed the return of the bench-
mark, net of fees, at a comparable level of risk.” J.A.
841.

Wermers found that the two equity indices (Rus-
sell 3000 and MSCI EAFE) declined during the rele-
vant period, whereas the bond index increased by
81.1%. Pender, 2017 WL 1536234, at *7. Because (1)
the Investment Strategy had the effect of over-
weighting equity investments by matching 401(k) Plan
participants’ equity allocations and treating their fixed
income investments as part of the Pension Plan’s gen-
eral investment account and (2) equities performed
worse than fixed income assets during the relevant
time, Wermers opined that the transfer strategy must
have resulted in a loss to the Pension Plan—in the
amount of the difference in performance between the
Bank’s (underperforming) allocation and the notional
allocations by 401(k) Plan participants, which were
less heavily weighted toward equities. Id.

In addition to Wermers’ opinion, the Bank also in-
troduced contemporaneously recorded and maintained
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spreadsheets, which, on an aggregate basis, tracked
“participants’ hypothetical equity and fixed income
investments” and compared those returns to the re-
turns realized by Pension Plan’s Investment Strategy.
Id. at *8. Based on these spreadsheets, a Bank execu-
tive responsible for monitoring the Pension Plan’s in-
vestments, David Andreasen, calculated that the
Investment Strategy of overweighting equity invest-
ments resulted in a net investment loss to the Bank.
Id. In particular, Andreasen testified that the Invest-
ment Strategy for the transferred balances yielded a
return of 3.5% over the relevant period, compared to a
16.5% aggregate return on Plaintiffs’ notional invest-
ments, leading to a loss of $149 million. Put differently,
Andreasen concluded that the Bank’s investment allo-
cation performed far worse than the beneficiaries’ no-
tional allocations. Adding the costs associated with the
IRS closing (such as the IRS penalty and the costs of
creating and transferring funds into the special pur-
pose 401(k) plan), Andreasen testified that the transfer
resulted in a cumulative loss of $272 million. Id.

Finding that “[bJoth the Plaintiffs[’] and the De-
fendants[] experts ... presented a coherent and fa-
cially plausible story for their parties” and none of
their testimony was “contradicted by objective evi-
dence,” the district court nonetheless found that “De-
fendants’ experts provided evidence at trial that is
more credible than the testimony provided by the
Plaintiffs’ experts.” Id. at *4. In rendering this finding,
the district court determined that Deutsch’s approach
was “not the appropriate measure of profits due to the
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transfer,” because it focused on the performance of the
Pension Plan as a whole, not profits on the transferred
401(k) balances attributable to the Investment Strat-
egy. Id. at *12; id. at *13 (“The Bank’s profit from the
transfer (if any) is best measured using the returns
from the Investment Strategy that the [Pension] Plan
actually used to fund the [transferred 401(k) Plan bal-
ances].”). Put differently, the district court concluded
that use of Plaintiffs’ pro rata or “proportionate-share-
of-the whole” approach “would be inappropriate be-
cause it would produce ‘profits’ having nothing to do
with the transfers and therefore is contrary to the pur-
pose of this inquiry.” Id. at *18.

The district court further determined that “[t]he
appropriate way to determine whether there was a
profit retained as a result of its investment strategy
applied to the transferred assets is to look at the re-
turns attributable to that ‘investment strategy.’” Id.
(emphasis added) (internal quotation marks omitted);
see also id. at *19 (stating that in assessing a claim for
an accounting for profits a court must “‘reach the best
approximation it can under the circumstances’ of the
profit attributable to the conduct at issue” (quoting Re-
statement (Third) of Restitution & Unjust Enrichment
§ 51 cmt. g (2011))). The court said it embraced the
Bank’s “attribution” approach because “Plaintiffs’ use
of total [Pension] Plan returns would confer an inap-
propriate windfall on participants, act as a penalty and
otherwise be inequitable.” Id. at *19. Applying the
Bank’s attribution approach and crediting Wermers’
and Andreasen’s analyses, the district court held that
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the Bank did not retain any profit as a result of the
transfer and, therefore, dismissed Plaintiffs’ claim for
an accounting for profits as moot. Id. at *23. Plaintiffs
timely appealed.

II.

On appeal, Plaintiffs argue that the district court
reversibly erred in relying on the Bank’s Investment
Strategy to determine whether the Bank profited from
the unlawfully transferred funds—and therefore deny-
ing Plaintiffs equitable relief—rather than calculating
all profits accruing to the Pension Plan during the
course of the commingling of the funds and awarding
Plaintiffs a proportionate share of those profits.2 When,
as here, a district court renders a decision after a bench
trial, “we review the district court’s factual findings for
clear error and its legal conclusion de novo.” F.T.C. v.
Ross, 743 F.3d 886, 894 (4th Cir. 2014); see also Fed. R.
Civ. P. 52. Likewise, we review a district court’s deci-
sion to award or deny “equitable relief for abuse of dis-
cretion, accepting the court’s factual findings absent
clear error, while examining issues of law de novo.”
Dixon v. Edwards, 290 F.3d 699, 710 (4th Cir. 2002); see
also Griggs v. E.I. Du Pont de Nemours & Co., 237 F.3d

2 Plaintiffs further argue that this Court should direct the
district court to conclude that Deutsch correctly determined the
Bank’s profit from the transaction and that the Bank is not enti-
tled to seek certain set-offs from or assert equitable defenses to
that determination. As detailed below, we conclude that the dis-
trict court did not reversibly err in denying Plaintiffs equitable
relief. Accordingly, we need not—and thus do not—address these
additional arguments.
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371, 385-86 (4th Cir. 2001) (“leav[ing] it to the sound
discretion of the district court” to determine whether,
and in what form, an award of equitable relief under
Section 502(a)(3) was “appropriate”).

To resolve Plaintiffs’ appeal, we must address two
questions: (A) whether the district court was required
to follow Plaintiffs’ proposed “proportionate-share-of-
the-whole” approach and, if not, (B) whether the dis-
trict court reversibly erred in relying on the Bank’s at-
tribution approach in determining that the Bank did
not profit from the transfer.

A.

As to the first question, the proportionate-share-
of-the-whole approach advanced by Plaintiffs finds
substantial support in Restatements, treatises, and
case law. For example, the Restatement (First) of Trusts
provides that “[w]here the trustee wrongfully mingles
trust property with his individual property in one in-
distinguishable mass” and “exchanges the mingled
mass for other property” that “becomes more valuable
than the mingled mass with which it is acquired, the
beneficiary is entitled to a proportionate share of the
property, and thus to secure the profit which arises
from the transaction.” Restatement (First) of Trusts
§ 202 cmt. h (1935); see also Restatement (Second) of
Trusts § 202 (same); Restatement (First) of Restitution
§ 209 cmt. a (1937) (“The person whose money is
wrongfully mingled with money of the wrongdoer does
not thereby lose his interest in the money, although the
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identity of his money can no longer be shown, but he
acquires an interest in the mingled fund. His interest
is such that he is entitled in equity to claim a propor-
tionate share of the mingled fund or a lien upon it.”
(emphasis added)); id. at § 210.

Likewise, authoritative legal commentators sup-
port the proportionate-share-of-the-whole approach.
See, e.g., 2 Dan B. Dobbs, Law of Remedies § 6.1(4), at
16-17 (2d ed. 1993) (“[W]hen the defendant uses the
entire commingled fund to purchase property ... the
plaintiff is not entitled to a constructive trust on the
entire property purchased, but he is entitled to a trust
for a share in the property proportionate to his share
in the fund.”); Austin W. Scott, The Right to Follow
Money Wrongfully Mingled with Other Money, 27 Harv.
L. Rev. 125, 127 (1913) (“[W]here the claimant’s money
is mingled with that of the wrongdoer, and is therefore
only partly instrumental in earning the profit[,] [t]he
claimant should be entitled to a share of the profit, in
so far as his property contributed to earning the
profit.”).

Both this Court and the Supreme Court also have
endorsed use of the proportionate-share-of-the-whole
approach to determine the profit obtained by a defend-
ant as a result of its use of unlawfully commingled
funds. See, e.g., Henkels v. Sutherland, 271 U.S. 298,
302 (1926) (“Since the proceeds resulting from the sale
of Henkels’ property have been commingled with the
proceeds of other sales and thus invested, an account
must be taken to ascertain the average rate of interest
received by the Treasury upon all the proceeds
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invested and thereupon . .. a proportionate allocation
made in respect of the proceeds belong to Henkels for
the period of their investment.”); MacBryde v. Burnett,
132 F.2d 898, 900 (4th Cir. 1942) (“[I]f trust funds are
mingled with personal funds of a trustee, the whole is
impressed with a trust until separation of the trust
property can be made, and that the trust [beneficiaries
are] entitled to a proportionate part of the profits real-
ized by the trustee in dealings with the fund in which
the trust funds are mingled.”).

And other circuits also have applied the propor-
tionate-share-of-the-whole approach in such circum-
stances. See, e.g., Provencher v. Berman, 699 F.2d 568,
570 (1st Cir. 1983) (Breyer, J.) (explaining that when “a
‘conscious wrongdoer’ ... uses commingled funds to
buy property, . . . the innocent party can choose either
to enforce a lien on the property for the value of the
estate’s funds or” claim “the proportionate share of the
real estate”); Bartlett & Co., Grain v. Commodity Credit
Corp., 307 F.2d 401, 409 (8th Cir. 1962) (“The amount
of the actual yield of the bills is known, and the claim
of Commodity for the period now in question should be
limited to its pro rata share of the yield.” (emphasis
added)); Bird v. Stein, 258 F.2d 168, 177 (5th Cir. 1958)
(Wisdom, dJ.); Marcus v. Otis, 169 F.2d 148, 150 (2d Cir.
1948) (A. Hand, J.) (“[W]here a wrongdoer mingles his
own funds with other funds which he has misappropri-
ated . .. he is liable only for a proportionate part of the
profits realized based upon the ratio of the amount of
money he misappropriated to the original commingled
mass.”). Additionally, at least one court has applied the
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proportionate-share-of-the-whole methodology in an
analogous ERISA case. Rochow v. Life Ins. Co. of N.A.,
737 F.3d 415, 429-30 (6th Cir. 2013) (concluding that a
district court did not abuse its discretion in ascertain-
ing profits to be disgorged when unlawfully obtained
funds were commingled with defendant’s general as-
sets by applying “the principle that where funds are
not traceable, an appropriate remedy is to order dis-
gorgement of a proportionate share of the wrongdoer’s
profits”), rev’d on rehearing on other grounds 780 F.3d
364 (6th Cir. 2015) (en banc).

Notwithstanding the proportionate-share-of-the-
whole approach’s widespread application, see Provencher,
699 F.2d at 570 (describing the proportionate-share-of-
the-whole approach as “virtually universal”), a few
courts took—and continue to take—other approaches
in determining whether, and to what extent, a defend-
ant profited from the use of unlawfully obtained, and
mingled, money, see, e.g., Parke v. First Reliance Stand-
ard Life Ins. Co., 368 F.3d 999, 1009 (8th Cir. 2004)
(holding, in ERISA breach of fiduciary duty case, that
the plaintiff was entitled to disgorgement of profits in
the form of interest because the fiduciary “‘gains’ from
the wrongful withholding of the plaintiff’s benefits
even if the plaintiff does not prove specific financial
profit. In particular, the defendant receives a benefit
from having control over the money”); In re Mowrey’s
Estate, 232 N.W.82, 86 (Iowa 1930) (requiring executor,
who commingled estate funds with personal funds to
obtain mortgages, to pay interest on commingled funds
at the statutory rate).
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That the proportionate-share-of-the-whole ap-
proach appears to have been widely, if not universally,
embraced by courts and commentators does not neces-
sarily mean, however, that the district court was re-
quired to follow that approach in this case—the
question this Court must resolve. As to that question,
Plaintiffs contend that the district court was required
to apply the proportionate-share-of-the-whole ap-
proach in this case for two reasons.

First, Plaintiffs argue that “[b]ecause ‘courts of eq-
uity must be governed by rules and precedents no less
than courts of law,” . .. the Supreme Court has been
insistent that any time equity has already developed a
specific rule for dealing with a recurring fact pattern,
equity courts are forbidden from ‘exercis[ing] [their]
background equitable powers’ . . . to engage in ‘ad hoc
equitable departures.”” Appellants’ Br. 28 (second and
third alterations in original) (quoting Lonchar v.
Thomas, 517 U.S. 314, 323-24, 327 (1996)). Lonchar,
however, does not bear the weight Plaintiffs claim.

Without question, Lonchar supports the proposi-
tion that, for a variety of compelling reasons—predict-
ability, uniformity, and fairness, to name a few—courts
generally should follow equitable rules, like the propor-
tionate-share-of-the-whole methodology. Lonchar, 517
U.S. at 324 (“[E]quitable rules that guide lower courts
reduce uncertainty, avoid unfair surprise, minimize
disparate treatment of similar cases, and thereby help
all litigants.”). But Lonchar dealt with a meaningfully
distinct question—“whether a federal court may dis-
miss a first federal habeas petition for general
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‘equitable’ reasons beyond those embodied in the rele-
vant statutes, Federal Habeas Corpus Rules, and prior
precedents.” Id. at 316. That question turned on a com-
plex regulatory and statutory scheme that specifically
addressed the relevant issue and did not expressly con-
fer equitable authority to resolve that question. Id. at
322-28.

By contrast, ERISA Section 502(a)(3), under which
Plaintiffs seek relief, expressly empowers courts to in-
voke their equitable authority and determine whether
equitable relief is “appropriate.” 29 U.S.C. § 1132(a)(3).
More significantly, the Supreme Court subsequently
recognized that, notwithstanding Lonchar’s statement
that courts of equity “must be governed by rules and
precedents no less than the courts of law,” the “exercise
of a court’s equity powers . .. must be made on a case-
by-case basis.” Holland v. Florida, 560 U.S. 631, 649—
50 (2010) (emphasis added) (internal quotation marks
omitted). “In emphasizing the need for flexibility and
avoiding mechanical rules . . . we have followed a tra-
dition in which courts of equity have sought to relieve
hardships which, from time to time, arise from a hard
and fast adherence to more absolute legal rules, which,
if strictly applied, threaten the evils of archaic rigidity.”
Id. at 650 (internal quotation marks omitted). Accord-
ingly, neither Lonchar nor Supreme Court precedent
requires courts to invariably follow equitable rules.

Second, Plaintiffs argue that even if district courts
generally retain discretion as to the application of eq-
uitable rules, ERISA Section 502(a)(3) does not afford
district courts any such discretion. Appellants’ Br.



App. 20

30-31. In support of their position, Plaintiffs empha-
size this Court’s holding in Pender that “[t|he Supreme
Court has interpreted the term ‘appropriate equitable
relief,” as used in Section 502(a)(3), to refer to ‘those
categories of relief that, traditionally speaking (i.e.,
prior to the merger of law and equity [in 1938]) were
typically available in equity.’” Pender, 788 F.3d at 364
(quoting CIGNA Corp. v. Amara, 563 U.S. 421, 439
(2011)). As detailed above, Plaintiffs are correct that
their proportionate-share-of-the-whole approach ap-
pears to have been the predominant way of conducting
an accounting of profits when unlawfully obtained
funds were commingled with other funds. But the lan-
guage from Amara upon which Pender relied dealt
with what forms of “equitable relief” were available—
e.g., restitution, disgorgement, accounting for profits,
etc.—not with whether a court was required to award
a particular form of relief—or calculate such reliefin a
particular way—the relevant question here.

Both the language of the statute and case law con-
tradict Plaintiffs’ claim that “courts in ERISA cases
cannot rely on their judgment to devise relief that is
fair, reasonable, and ‘equitable’ in the particular cir-
cumstances of the case.” Appellants’ Br. 30-31 (empha-
sis in original). To begin, whereas Pender, and the
Supreme Court cases upon which it relied, focused on
the meaning of “equitable relief” in Section 502(a)(3),
788 F.3d at 364, that provision also requires that the
award of such relief be “appropriate,” indicating that a
court has the power to deny such relief (even if it is a
form of equitable relief available under Section
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502(a)(3)), if it deems such relief not “appropriate” un-
der the particular facts of the case. To that end, after
concluding that the remedies sought in Amara were
“equitable relief,” the Supreme Court remanded the
case because it was unclear “whether the District
Court will find it appropriate to exercise its discretion
under § 502(a)(3) to impose that remedy on remand.”
Amara, 563 U.S. at 442 (emphasis added).

Likewise, in Griggs v. E.I. DuPont de Nemours &
Co., this Court held that “even if the redress sought by
a beneficiary under ERISA Section 502(a)(3) is a clas-
sic form of equitable relief, it must be appropriate un-
der the circumstances.” 237 F.3d at 385 (emphasis
retained). And in McCravy v. Metropolitan Life Insur-
ance Co., this Court considered whether a breach of fi-
duciary action seeking equitable relief in the form of
estoppel and surcharge was available under ERISA
Section 502(a)(3). 690 F.3d 176, 182 (4th Cir. 2012). Af-
ter concluding that estoppel and surcharge actions
were “traditionally available in [pre-merger] courts of
equity’—and therefore available under Section
502(a)(3)—we remanded the case to the district court,
stating: “Whether [the plaintiff’s] breach of fiduciary
duty claim will ultimately succeed and whether sur-
charge is an appropriate remedy under Section
[502(a)(3)] in the circumstances of this case are ques-
tions appropriately resolved in the first instance before
the district court.” Id. at 180-82 (emphasis added). Ac-
cordingly, this Court has held that even if a form of eq-
uitable relief is available under Section 502(a)(3), a
district court has discretion to deny such relief if the
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court deems such relief inappropriate under the par-
ticular facts of the case.

Other circuit courts have reached the same con-
clusion. For example, the Third Circuit held that “the
term ‘appropriate’ ... confer[s] discretion on district
courts, sitting as courts of equity, to limit equitable re-
lief by doctrines and defenses traditionally available at
equity.” Nat’l Sec. Sys., Inc. v. Iola, 700 F.3d 65, 101-02
(3d Cir. 2012). Applying that rule, the Third Circuit up-
held a district court’s award of only partial disgorge-
ment, notwithstanding that the traditional equitable
rule afforded full disgorgement, because some of the
unlawful payments at issue had been passed on to in-
nocent third-parties. Id. The National Security Sys-
tems court ruled that because courts sitting in equity
are entitled “to fashion relief tailored to the unique cir-
cumstances of a case,” the district court did not abuse
its discretion in limiting the disgorgement when it
found that the facts of the case so warranted. Id. at
102.

Likewise, the Seventh Circuit has explained that
“the fact that a transaction is prohibited under ERISA
does not necessarily mandate a remedy, although it is
a very dangerous area for trustees to explore, let alone
attempt to exploit.” Etter v. J. Pease Constr. Co., Inc.,
963 F.2d 1005, 1009 (7th Cir. 1992) (emphasis added).
“Rather, the decision to impose a remedy lies within
the court’s discretion and should be in tune with the
case’s realities.” Id. (internal quotation marks omit-
ted); see also Gearlds v. Entergy Seruvs., Inc., 709 F.3d
448, 452 (5th Cir. 2013) (“We leave to the district court
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the determination whether Gearlds’s breach of fiduci-
ary duty claim may prevail on the merits and whether
the circumstances of the case warrant the relief of sur-
charge.” (emphasis added)); McDonald v. Pension Plan
of NYSA-ILA Pension Tr. Fund, 320 F.3d 151, 161 (2d
Cir. 2003) (“[Section 502(a)(3)] does not require district
courts to grant particular relief; rather, it affords dis-
trict courts the discretion to fashion appropriate equi-
table relief.”). By contrast, Plaintiffs cite no authority,
nor have we found any, holding that a district court is
barred from declining to award equitable relief under
Section 502(a)(3)—even if the requested form of equi-
table relief is available under that statute—if it deter-
mines the award of such relief would be inappropriate
under the facts of the case.

Accordingly, ERISA Section 502(a)(3) did not re-
quire the district court to award Plaintiffs relief based
on the proportionate-share-of-the-whole methodology.
Rather, the district court retained discretion to con-
sider other approaches in determining whether equi-
table relief was “appropriate” under the particular
facts of the case.

B.

Having concluded that the district court was not
required to follow the proportionate-share-of-the-
whole approach in determining whether, and to what
extent, the Bank profited from the unlawful transfers,
we next must decide whether the district court permis-
sibly exercised its discretion in determining equitable
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relief was not appropriate in this case. Under the gov-
erning deferential standard of review, we uphold the
district court’s decision denying Plaintiffs equitable re-
lief.

The district court’s decision rested on extensive
factual findings, none of which Plaintiffs challenge on
appeal as clearly erroneous. Those factual findings re-
flect contemporaneous Bank records maintained in
the ordinary course of business outlining the Bank’s
Investment Strategy, which the district court found
treated the transferred 401(k) balances differently
than the other funds in the Pension Plan’s general ac-
count. Pender, 2017 WL 1536234, at *8. The district
court further found that the contemporaneously docu-
mented Investment Strategy, to which the Bank ad-
hered, required the Pension Plan “to invest assets to
fund [the transferred 401(k) account balances] in a
higher concentration of equities than participants
invested their hypothetical accounts.” Id. at *9. The
district court also found that the Bank contemporane-
ously tracked, on a monthly basis, the performance of
the transferred 401(k) balances, separate and apart
from the performance of the remaining funds in the
Pension Plan’s general account. Id. at *8, *13. And the
district court found—and Plaintiffs do not dispute—
that the returns for the transferred 401(k) balances re-
alized under “the Investment Strategy were . .. less
than participants’ hypothetical returns.” Id. at *9.

Based on these undisputed factual findings, the
district court repeatedly asserted it would not be “ap-
propriate” to award Plaintiffs equitable relief under
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the proportionate-share-of-the-whole approach be-
cause that approach would not measure whether any
profits accrued to the Bank “due to the transfer.” Id. at
*12; see also, e.g., id. at *5 (“[A]s a matter of equity, the
Court finds that [the proportionate-share-of-the-
whole] methodology is inappropriate and inferior to
calculating profit based on the actual Investment
Strategy utilized with respect to the [transferred
funds].”); id. at *18-19. Again emphasizing the dis-
tinct, contemporaneously documented Investment
Strategy for the transferred funds, the district court
further determined it would be inappropriate to apply
the proportionate-share-of-the-whole approach be-
cause “doing so would have the effect of being a pen-
alty, and, conversely, would create a windfall for
Plaintiffs, because much of what would be captured as
‘profits’ under such a methodology would be invest-
ment returns the Plan would have realized in any
event regardless of the transfer.” Id. at *14.

It was within the district court’s discretion to
determine that awarding Plaintiffs equitable relief us-
ing the proportionate-share-of-the-whole methodology
would be inappropriate in this case. The proportionate-
share-of-the-whole approach was designed to address
situations in which a defendant mingles unlawfully ob-
tained funds with money of his own so that the “whole
forms one indistinguishable mass[;] . . . it can no longer
be identified.” Scott, supra at 125.

Here, the district court did not clearly err in deter-
mining that the extensive contemporaneous evidence
outlining the Investment Strategy for the unlawfully
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transferred funds and separately tracking the perfor-
mance of the funds invested under that strategy made
it possible to “identif[y]” the performance of the unlaw-
fully mingled funds, id., thereby rendering application
of the proportionate-share-of-the-whole methodology
inappropriate in this particular case, cf Sheldon v.
Metro-Goldwyn Pictures Corp., 309 U.S. 390, 406 (1940)
(“Where there is a commingling of gains, [the wrong-
doer] must abide the consequences [and disgorge all
commingled gains], unless he can make a separation of
the profits so as to assure the injured party all that
justly belongs to him.” (emphasis added)). Put differ-
ently, the extensive contemporaneous evidence identi-
fying the performance of the unlawfully commingled
funds provided the district court with an adequate fac-
tual basis to deviate from the proportionate-share-of-
the-whole methodology, which courts widely apply to
assess whether, and to what extent, a wrongdoer prof-
its from unlawfully commingled funds.

Likewise, courts and commentators have cau-
tioned against awarding a plaintiff equitable relief,
and disgorged profits in particular, to the extent doing
so would amount to a windfall or penalize a defendant.
Id. at 404, 408 (explaining that “[e]quity is concerned
with making a fair apportionment so that neither
party will have what justly belongs to the other” and
therefore does not permit “inflict[ing] an unauthorized
penalty”); Griggs, 237 F.3d 371, 385 (4th Cir. 2001)
(stating that an ERISA plaintiff seeking equitable re-
lief was “not entitled to a windfall”); Restatement
(Third) of Restitution and Unjust Enrichment § 51
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(2011) (“[T]he unjust enrichment of a conscious wrong-
doer . . .is the net profit attributable to the underlying
wrong. The object of restitution in such cases is to elim-
inate profit from wrongdoing while avoiding, so far as
possible, the imposition of a penalty.”); 1 Dobbs, supra
§ 4.5(3), at 642 (“Even the willful wrongdoer should not
be made to give up that which is his own; the principle
is disgorgement, not plunder.”). In light of these au-
thorities, which the district court explicitly referenced,
the district court did not abuse its discretion in deter-
mining that use of the proportionate-share-of-the-
whole methodology to award Plaintiffs equitable relief
would amount, in this specific case, to a windfall to
Plaintiffs, and inappropriately penalize the Bank.
Pender, 2017 WL 1536234, at *14, *16, *19. In particu-
lar, there is no dispute that as a result of the transfers
and payments required by the IRS closing agreement,
Plaintiffs’ current 401(k) account balances are at least
as large as they would have been had the funds in their
accounts actually been invested in accordance with
their notional allocations. Pender, 2013 WL 4495153,
at *10. And the contemporaneous records introduced
by the Bank, which separately tracked the perfor-
mance of the transferred funds, provided the district
court with a factual basis to determine that the Bank
did not profit from the transaction and that any fur-
ther payment to Plaintiffs would serve only to penalize
the Bank.

The extensive evidence of the distinct, contempo-
raneously documented Investment Strategy credited
by the district court sets this case apart from the
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“hypothetical example” set forth by our colleague in
dissent. See post at 27-28. Under that example, “the
investor never explains how he could maintain a sepa-
rate investment strategy that benefits only his share
of the commingled funds.” Id. But the district court
credited the Bank’s evidence documenting the sepa-
rate investment strategy and establishing that the re-
turns accruing the unlawfully commingled funds
invested pursuant to that strategy could be separately
tracked. Plaintiffs have not challenged those factual
findings as clearly erroneous, and therefore we have no
basis to conclude that the district court abused its dis-
cretion in relying on those findings to deny Plaintiffs
equitable relief.

That we conclude that the district court did not
abuse its discretion in determining that equitable re-
lief was not appropriate in this case does not mean that
we necessarily would have rendered the same judg-
ment were we addressing the question in the first in-
stance. Having access to the additional funds obtained
through the unlawful transfers may have impacted the
Bank’s investment strategy for the Pension Plan as
whole, even if it sought to hedge its risk by mirroring
the 401(k) beneficiaries’ equity investments, meaning
that the benefits accruing to the Pension Plan may not
have been entirely independent of the losses related to
the 401(k) balances, as the attribution approach as-
sumed. Additionally, as the Eighth Circuit recognized,
a “defendant receives a benefit from having control
over the money” even if a profit cannot be demon-
strated. Parke, 368 F.3d at 1009. And the attribution
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approach advanced by the Bank, and relied on by the
district court, is generally applied in situations when a
defendant’s skill or ingenuity independently contrib-
uted to profits obtained, in part, by a defendant’s un-
lawful use of another’s property. See, e.g., Sheldon v.
Metro-Goldwyn Pictures Corp., 309 U.S. at 404-08. By
contrast, here the Bank maintains that its lack of skill
in investing the transferred funds—as evidenced by
the Bank’s Investment Strategy yielding significantly
lower returns than Plaintiffs’ notional allocations—
warranted application of the attribution approach.

Nonetheless, in light of the extensive contempora-
neous records documenting the Investment Strategy
for the transferred funds and tracking the perfor-
mance of those funds—which provided the district
court with an adequate factual basis to find that the
performance of the transferred funds could be sepa-
rately identified—it was within the district court’s dis-
cretion to decline to award equitable relief based on the
proportionate-share-of-the-whole approach.

In affirming the district court’s exercise of its dis-
cretion, we do not—as our dissenting colleague sug-
gests—“depart” from our prior holding that if “‘Section
204(g)(1)[] . . . 1is to have any teeth, the available rem-
edies must be able to reach situations like the one this
case presents, i.e., where a plan sponsor benefits from
an ERISA violation, but plan participants—perhaps
through luck or agency intervention—suffer no mone-
tary loss.”” Post at 29 (quoting Pender, 788 F.3d at 358,
364-65). On the contrary, we simply determine that the
district court did not clearly err in finding that—based
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on the contemporaneous records documenting the In-
vestment Strategy for the transferred funds and track-
ing the performance of those funds—the Bank did not
benefit from the violation. In determining that the dis-
trict court did not clearly err, we in no way retreat from
this Court’s previous holding that Section 502(a)(3) en-
titles plan participants to an accounting for profits at-
tributable to an ERISA violation, even if the
participants suffered no monetary harm from the vio-
lation. ERISA does not allow a plan sponsor to wrong-
fully use plan participant funds for the sponsor’s
benefit. In such circumstances, the plan sponsor must
disgorge its ill-gotten benefit to plan participants.

III.

For the foregoing reasons, we affirm the judgment
of the district court.

AFFIRMED

BARBARA MILANO KEENAN, Circuit Judge, dis-
senting:

I agree with the majority that a court examining
an ERISA violation is not required to apply a propor-
tionate-share-of-the-whole approach when a wrong-
doer has profited from the use of commingled funds. A
court’s exercise of its equitable powers must be made
on a fact-specific basis, rather than by imposing abso-
lute outcomes without regard to factual context. See
Holland v. Florida, 560 U.S. 631, 649-50 (2010); see also
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29 U.S.C. § 1132(a)(3) (allowing participant to bring
claim for “appropriate equitable relief”). However,
based on the Bank’s particular conduct here, I depart
from the majority’s holding allowing the Bank to profit
by using the plaintiffs’ money for the Bank’s own pur-
poses. In my view, the district court plainly abused its
discretion in permitting the Bank to profit from its own
misconduct, which even the Bank concedes was illegal.

A simple example easily illustrates the Bank’s
self-dealing logic, which the majority accepts today. Im-
agine that you agree to give $100 to an investor who
holds $900 of other funds, so that he can invest the
commingled funds of $1,000 and guarantee you a min-
imum return on your investment of 5%. When the
$1,000 in commingled funds yields an overall 25%
gain, for a total of $1,250, you naturally expect to earn
$25 in profit on your investment of $100, yielding a to-
tal payment to you of $125.

To your dismay, however, the investor pays you
only the guaranteed $105. He tells you that, unfortu-
nately, his investment strategy with respect to your
$100 share of the single pot of commingled funds failed
miserably in the market, causing him to suffer a loss
of 10% on your $100 investment. And, astoundingly, he
says that he is entitled to all the remaining profit from
using your commingled funds because his separate
strategy for the other commingled funds in the single
pot was far more successful. Remarkably as well, the
investor never explains how he could maintain a sepa-
rate investment strategy that benefits only his share of
the commingled funds, but not yours. Instead, the
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investor, who is far more sophisticated and powerful in
the marketplace than you are, simply tells you how for-
tunate you are to have received the guaranteed 5%
gain, declares victory, and pockets the entire remain-
ing profit from investing the commingled funds.

This hypothetical example captures the essence of
the Bank’s wrongdoing and windfall in this case.?
Thus, the example illustrates the fallacy of the district
court’s reasoning when it rejected the proportionate-
share-of-the-whole approach, a longstanding equitable
principle. As we explained in the context of a trust in
MacBryde v. Burnett, 132 F.2d 898 (4th Cir. 1942),
when “funds are mingled with personal funds of a trus-
tee, the whole is impressed with a trust until separa-
tion of the trust property can be made,” and the
beneficiaries ordinarily should receive “a proportion-
ate part of the profits realized.” Id. at 900.

When there has been commingling of funds by a
wrongdoer, most courts have applied the proportion-
ate-share-of-the-whole approach when formulating ap-
propriate equitable relief. See Henkels v. Sutherland,
271 U.S. 298, 302 (1926); Provencher v. Berman, 699
F.2d 568, 570 (1st Cir. 1983); Bartlett & Co., Grain v.

3 T recognize that the plaintiffs here were informed prior to
the transfer that they would earn either the greater of their hy-
pothetical investments or the original balance of their transferred
assets. But this initial expectation does not bear on fashioning a
remedy for the Bank’s wrongdoing. The issue before us is whether
the district court abused its discretion in rejecting the plaintiffs’
request for disgorgement of the Bank’s profits obtained from us-
ing the plaintiffs’ assets.
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Commodity Credit Corp., 307 F.2d 401, 409 (8th Cir.
1962); Marcus v. Otis, 169 F.2d 148, 150 (2d Cir. 1948).
And, as the majority observes, the Sixth Circuit has
applied this approach in the context of an ERISA vio-
lation involving commingled funds. Rochow v. Life Ins.
Co. of N.Am., 737 F.3d 415, 429-30 (6th Cir. 2013), rev’d
on rehearing on other grounds, 780 F.3d 364 (6th Cir.
2015) (en banc). Nevertheless, in the face of this com-
pelling case law and our own decision in MacBryde, the
majority swims against the strong tide of equity.

In our previous decision in this case, we remanded
the matter for the district court to consider the plain-
tiffs’ claim under ERISA Section 502(a)(3) for an ac-
counting of profits after the Bank unlawfully
transferred the plaintiffs’ 401(k) Plan investments (the
transferred assets) into the Bank’s Pension Plan.
Pender v. Bank of Am. Corp., 788 F.3d 354, 358, 364-65
(4th Cir. 2015). We explained that in filing suit against
the Bank, the plaintiffs sought “profits generated
using assets that belonged to them,” reduced by the
amount the Bank already had paid the plaintiffs pur-
suant to the IRS settlement. Id. at 364. And, im-
portantly, we emphasized that if “Section 204(g)(1)[]
...1s to have any teeth, the available remedies must
be able to reach situations like the one this case pre-
sents, i.e., where a plan sponsor benefits from an
ERISA violation, but plan participants—perhaps
through luck or agency intervention—suffer no mone-
tary loss.” Id. at 365. It seems that the majority now
has departed from our prior admonition.
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Somehow, the Bank convinced the district court on
remand that the plaintiffs were lucky to have been
paid anything, because the Bank’s “investment strat-
egy” with respect to the plaintiffs’ portion of the com-
mingled funds had failed. However, the strategy only
failed with respect to amounts equal to the transferred
assets. See Nickel v. Bank of Am. Nat’'l Trust & Sav.
Ass’n, 290 F.3d 1134, 1138 (9th Cir. 2002) (discussing
disgorgement and stating that “[m]oney is fungible.
Once in the bank’s accounts . . . the specific sums taken
from the trusts could never be identified again.”). The
undisputed evidence showed that nearly $3 billion of
transferred assets were pooled, indistinguishably, with
the Pension Plan assets into one “pot” worth about $9
billion. And this “pot” profited by a margin of 28.6%
during the relevant period, despite one failed aspect of
the overall investment strategy.

Under its strategy, the Bank had intended to en-
hance the Plan’s “pot” by investing amounts equal to
the transferred assets more heavily in equities than
the plaintiffs themselves would have invested. In that
case, the Bank would pay the plaintiffs guaranteed
minimum investment earnings, and pocket the addi-
tional earnings. See Pender, 788 F.3d at 358-59. Be-
cause the equities failed to perform as expected, the
Bank claimed that the plaintiffs’ portion of the com-
mingled funds had shrunk, even though the “pot” actu-
ally profited by about $379 million, including accrued
interest.

In concluding that these profits from the commin-
gled funds were not attributable to the Bank’s
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“transfer strategy,” the district court answered the
wrong question. See Pender v. Bank of Am. Corp., No.
3:05-CV-00238, 2017 WL 1536234, at *4 (W.D.N.C. Apr.
27,2017). The court should have focused instead on the
question articulated in MacBryde, namely, what was
the proportionate share of the profits made by invest-
ing the plaintiffs’ portion of the funds. 132 F.2d at 900.

Although the district court appeared to couch its
decision as a credibility determination, Pender, 2017
WL 1536234, at *4, in reality, the decision merely re-
flected the court’s rejection of an established equitable
remedy in favor of preserving the Bank’s profit margin.
Accordingly, we are not presented with an issue of
competing facts that we review for clear error. See
Dixon v. Edwards, 290 F.3d 699, 710 (4th Cir. 2002)
(reviewing a district court’s award of equitable relief
for abuse of discretion and findings of fact for clear er-
ror). Moreover, “even if a district court applies the cor-
rect legal principles to adequately supported facts, the
discretion of the trial court is not boundless and sub-
ject to automatic affirmance,” when we have “a definite
and firm conviction that the court below committed a
clear error of judgment” in its conclusion. Westberry v.
Gislaved Gummi AB, 178 F.3d 257, 261 (4th Cir. 1999);
see Huskey v. Ethicon, Inc., 848 F.3d 151, 158 (4th Cir.
2017). In my view, the district court committed a clear
error of judgment and abused its discretion in refusing
to order the Bank to disgorge the wrongful gains the
Bank reaped.

As we explained in our prior decision, “ERISA bor-
rows heavily from the language and the law of trusts.”
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Pender, 788 F.3d at 367. And, under those principles,
the Bank should be required to pay the plaintiffs the
profits “which in equity and good conscience belonged”
to the plaintiffs, rather than to use those profits to en-
hance the Bank’s bottom line. See id. at 364 (quoting 1
D. Dobbs, Law of Remedies § 4.3(5), p. 608 (2d ed.
1993)). Therefore, I cannot abide the decision by the
district court and the majority to allow the Bank to
profit lavishly from its wrongful use of the plaintiffs’
money.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT
OF NORTH CAROLINA
CHARLOTTE DIVISION
CIVIL ACTION NO. 3:05-CV-00238-GCM

WILLIAM L. PENDER, )
ET AL., )
Plaintiff, )
) AMENDED ORDER
V.
) (Filed Apr. 27, 2017)
BANK OF AMERICA )
CORP, ET AL,

)
Defendant. )

THIS MATTER is before the Court following a
bench trial held November 7, 2016 — November 14,
2016. After hearing the evidence presented at trial and
reviewing both parties’ Proposed Findings of Fact and
Conclusions of Law (Docs. Nos. 355, 356) the Court
finds in favor of the Defendant, Bank of America Corp.
et al, on all issues for the reasons set forth below.

I. Overview of the Case

This matter arises out of the decision by Na-
tionsBank, a company that subsequently merged with
Bank of America (“the Bank”), to allow its employees
to transfer their 401(k) assets to a cash balance defined
benefit plan (“the Pension Plan”). Because the decade-
long procedural history in this case has been well doc-
umented elsewhere, the Court will recite only the facts
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relevant to the present proceeding. See Pender v. Bank
of America, 2013 WL 4495153, No. 3:05-cv-00238-GCM
(W.D.N.C. Aug. 19, 2013); see also Pender v. Bank of Am.
Corp., 756 F. Supp. 2d 694, 696 (W.D.N.C. 2010), aff’'d
sub nom. McCorkle v. Bank of Am. Corp., 688 F.3d 164
(4th Cir. 2012).

The Fourth Circuit described the Pension Plan as
follows:

[Under] [t]he 401(k) Planl[,] participants’ ac-
counts reflected the actual gains and losses of
their investment options. In other words, the
money that 401(k) Plan participants directed
to be invested in particular investment op-
tions was actually invested in those invest-
ment options, and 401(k) Plan participants’
accounts reflected the investment options’ net
performance.

By contrast, Pension Plan participants’ ac-
counts reflected the hypothetical gains and
losses of their investment options. Although
Pension Plan participants selected invest-
ment options, this investment was purely no-
tional. . . . Instead, the Bank invested Pension
Plan assets in investments of its choosing, pe-
riodically crediting each Pension Plan partici-
pant’s account with the greater of (1) the
hypothetical performance of the participant’s
selected investment option, or (2) the Transfer
Guarantee.

Pender v. Bank of America Corp., 788 F.3d 354, 358—
359 (4th Cir. 2015) (footnote omitted) (emphasis in
original).
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A. IRS Involvement

Following the appearance of a Wall Street Journal
article covering the BAC transfers, the IRS opened its
audit of the Bank’s retirement plans on or about July
20, 2000. During the audit, the Bank and the IRS en-
gaged in a series of correspondences regarding the In-
ternal Revenue Code’s (“IRC”) requirement of a
separate account feature for any employee 401(k) plan
assets that are transferred into a defined benefit plan
such as the BAC plan. In these correspondences, the
Bank’s position was that the separate account feature
was not violated if a defined benefit plan such as the
BAC plan provided a benefit not less than the trans-
ferred 401(k) plan benefits, adjusted at a ‘going rate’
for periods after the transfer. (Doc. No. 295-29 at 1-2).

On December 9, 2005, the IRS issued its Liability
Technical Advice Memorandum (“TAM”), which con-
cluded that the transfers of participants’ 401(k) assets
into the BAC plan resulted in a loss of the separate ac-
count feature required for defined contribution plans.
(Doc. No. 295-5 at 26). The IRS reasoned that, “to pre-
serve the separate account feature, the separate de-
fined contribution account must be determined by the
investment experience of the contributions made on
the participant’s behalf.” (Doc. No. 295-5 at 25). Thus,
according to the IRS, the BAC plan’s hypothetical in-
vestment credits failed to preserve the separate ac-
count feature.

In ex parte settlement negotiations concerning
this alleged violation3 the IRS submitted that, in order
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to restore the separate account feature, the Bank
should pay participants the greater of (a) the original
TSA amount plus BAC trust earnings (actual earn-
ings) or (b) the hypothetical TSA account balance. (Doc.
No. 295-12 at 1). The Bank disagreed with this resto-
ration method and instead proposed its “Rescission
Plus” method. [See Doc. No. 295-35 at 4]. By this
method: (1) the hypothetical balance of participants’
TSAs would be transferred out of the BAC trust and
into individual 401(k) plan accounts; (2) the balance of
the TSA would be maintained as a sub-account within
participants’ 401(k) plan accounts; (3) the restored
funds would actually be invested at the direction of the
individual participants; (4) the balance guarantee in
the BAC plan would be maintained to ensure that no
participant received less than his initial TSA balance
in the course of shifting the 401(k) assets out of the
BAC trust, into individual accounts; and (5) a mini-
mum rate of return would be guaranteed to BAC plan
participants. (Doc. No. 295-7 at 7-10).

Within a few days following a July 20, 2007 settle-
ment meeting between the Bank and the IRS, the par-
ties reached an agreement to settle the ongoing audit.
The determination letters the IRS issued in connection
with the Closing Agreement stated that they related
only to the status of the Bank plans under the IRC and
did not amount to a determination regarding the ap-
plication of other federal statutes. (Doc. No. 295-8). Un-
der the settlement, the Bank paid 10 million dollars to
the U.S. Treasury and spent approximately 10 million
dollars applying its Rescission Plus method to shift
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participants’ 401(k) assets out of the commingled trust,
back into separate accounts. (Doc. No. 295-7 at 3, 9).

B. BAC Benefit Recalculations

Per the Closing Agreement with the IRS, the Bank
established a new special purpose defined contribution
plan. Effective April 15, 2009, for participants who still
had TSA accounts under the BAC plan, the Bank im-
plemented steps to transfer BAC participants’ TSA ac-
count balances out of the BAC plan, into individual
accounts in the name of each participant. (Doc. No.
295-7 at 7-10). The transferred TSA balance reflected
a participant’s originally transferred 401(k) balance
plus hypothetical investment credits to date. After this
transfer from the BAC plan occurred, a participant’s
TSA assets would actually be invested in the options a
participant chose and would receive investment cred-
its based on the actual performance of those options.
Id.).

In addition to delivering on its guarantee against
investment loss under the BAC plan, the Bank
amended its BAC plan to guarantee a minimum rate
of return on transferred 401(k) assets that were in-
vested in the BAC plan. For participants who had not
received their benefit payment before January 1, 2007,
this minimum rate of return was 11.6%. According to
the Bank, 11.6% represented the difference between
(a) the rate of return the Bank earned by investing par-
ticipants’ 401(k) assets in the BAC trust between July
1, 1998 and December 31, 2006 and (b) the average
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hypothetical return earned by participants during the
same period. (Id. at 8).

The benefit calculation method for participants
who received their benefit payment before January 1,
2007 was different. The guarantee against investment
loss remained. But the guaranteed minimum rate of
return was not 11.6%. Rather, the minimum rate of re-
turn for such a participant was calculated by (a) taking
the actual return the transferred BAC assets made be-
tween the participant’s original 401(k) transfer date
and the date on which the participant received pay-
ment from the BAC plan and (b) comparing that actual
return to the average hypothetical return earned by all
participants over the same period. The participant’s
guaranteed minimum rate of return was equal to the
positive difference, if any, between (a) the actual rate
of return on participants’ transferred 401(k) assets and
(b) the average hypothetical rate of return for the pe-
riod when the participant’s 401(k) assets were invested
in the BAC trust. (Id. at 8).

C. Fourth Circuit Remand

In its most recent opinion directed at an issue in
this case, the Fourth Circuit held “that Plaintiffs have
both statutory and Article III standing” and remanded
this case for further proceedings. Pender v. Bank of
America Corp., 788 F.3d 354, 358-359 (4th Cir. 2015).

The court first held that the Plaintiff has statutory
standing to bring their claim under ERISA § 502(a)(3).
Id. at 363. For Section 502(a)(3) to apply to these facts,
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the transfers must have violated a covered ERISA pro-
vision and the Plaintiff must seek “‘appropriate equi-
table relief’ within the meaning of the statute.” Id. at
363.

The transfers violated a covered ERISA provision,
Section 204(g)(1), because the transfers eliminated the
defined contribution plan’s separate account feature.
This feature “constitutes an ‘accrued benefit’ that ‘may

not be decreased by amendment of the plan’” under
ERISA § 204(g)(1). Id.

Consequently, the only remaining question was
whether Plaintiffs sought relief that was equitable in
nature. The court found that the Plaintiffs seek the fol-
lowing relief, which constitutes appropriate equitable
relief as used in Section 502(a)(3):

Here, Plaintiffs seek the difference between
(1) the actual investment gains the Bank re-
alized using the assets transferred to the Pen-
sion Plan, and (2) the transferred assets’
hypothetical investment performance, which
the Bank has already paid Pension Plan par-
ticipants. In other words, Plaintiffs seek the
profit the Bank made using their assets. This
is the hornbook definition of an accounting for
profits.

Pender, 788 F.3d at 364.

The court explained that an accounting for profits
is “a restitutionary remedy based upon avoiding unjust
enrichment,” which “holds the defendant liable for his
profits, not for damages.” Id. at 364-5. Because this
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type of relief is quintessentially equitable, Plaintiffs
could proceed with their claims under § 502(a)(3). Id.
at 367.

Next, the court went through Article III standing
analysis and found that the Plaintiffs satisfied all re-
quirements. Id. at 366.

In addition, the court addressed Defendants’ argu-
ment that the case was moot because they had restored
the separate account features of Plaintiffs’ accounts
and because Plaintiffs had suffered no monetary harm
as a result of the temporary elimination. Id.; see also
id. at 366 (“Requiring a financial loss for disgorgement
claims would effectively ensure that wrongdoers could
profit from their unlawful acts as long as the wronged
party suffers no financial loss. We reject that notion.”).
The panel explained:

The Bank rightly notes that its closing agree-
ment with the IRS restored Plaintiffs’ sepa-
rate account feature. That restoration,
however, did not moot the case. Plaintiffs con-
tend that the Bank retained a profit, even af-
ter it restored the separate account feature to
Plaintiffs and paid a $10 million fine to the
IRS. Defendants do not rebut this argument,
noting only that there has been no discovery
to this effect. If an accounting ultimately
shows that the Bank retained no profit, the
case may well then become moot.

Id. at 368.
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The Fourth Circuit vacated this Court’s grant of
summary judgment “based on its erroneous standing
determination” and remanded for further proceedings
without additional instructions on how the required
accounting for profits should be calculated. See id. at
370.

On March 10, 2016 this Court issued an order on
how best to implement the instructions set out by the
Fourth Circuit: the analysis of whether or not the Bank
retained a profit must be conducted in the aggregate.
See Doc. 347. The Court concluded that the Fourth Cir-
cuit decision did not call for “60,000 separate and dis-
tinct” account-by-account examinations of “the profits
or losses derived from each separate transaction.” Doc.
347 at 8-9. The Court also rejected Plaintiffs’ proposal
to count “gains” and not “losses,” holding that there
was “no basis for finding that a subset of the Plaintiff
class is equitably entitled” to a temporary surplus gen-
erated using their assets, when “all members of the
class suffered the same injury—the temporary loss of
their separate account feature—and received all of
their promised benefits.” Id. at 7. The order set a bench
trial to be held on the issue of whether, after it restored
the separate account feature and paid a $10 million
fine to the IRS, the Bank nevertheless profited from its
transfer strategy. Id.

Each party was allowed to present two experts to
testify on their behalf. The Court carefully considered
the four experts’ testimony, the documents admitted
into evidence, and the parties’ respective Findings of
Fact and Conclusions of Law. For the reasons indicated
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herein the Court finds that the Defendants established
that it did not retain a profit from the Pension Plan,

even after it restored the separate account feature to
Plaintiffs and paid a $10 million fine to the IRS.

II. Discussion

After holding the bench trial and reviewing the
parties’ arguments and relevant case law, the Court
finds in favor of Bank of America Corp et al on all
counts.

A. Defendants’ Experts’ Testimony was More
Credible than Plaintiff’s Experts’ Testi-
mony

Both the Plaintiffs and the Defendants experts
have presented a coherent and facially plausible story
for their parties. The Plaintiffs’ expert, Lawrence
Deutsch, argues that since the Plaintiffs’ transferred
assets were comingled with other assets in the Pension
Plan, the transferred assets should be considered un-
differentiated Plan assets. So, all investment returns
on all assets in the Plan should be used to calculate the
profit and the transferred funds would be assigned a
pro rata share of those returns. Mr. Deutsch’s calcula-
tion finds the investment gains retained by the Bank
from the transferred assets are $379 million. The
Plaintiffs’ other expert Clark Maxam argues that the
Bank must disgorge that greater of the aggregate
gains the Bank still retains from the transferred ac-
counts or the market interest the Bank hypothetically
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would have paid to receive a loan of the transferred as-
sets. Dr. Maxam calculated the retained interest sav-
ings of the transferred assets to be $275 million.

The Defendants’ expert Russell Wermers opines
that through the use of accepted investment return
benchmarks, he can assess whether the Plan’s Invest-
ment Strategy could have produced a profit. Dr.
Wermers found that during the transfer period equi-
ties significantly declined, while fixed income invest-
ments substantially increased. Since the Plan’s
Investment Strategy caused the Plan to invest more
heavily in equities than the hypothetical investments
made by participants, Dr. Wermers found that the
transfer strategy did not result in a profit for the Bank.
The Defendant’s other expert, David Andreasen, ar-
gues that the returns of the Investment Strategy can
be calculated by tracking the returns for each month
for the Equity Hedge strategy and the overweighting
equity strategy. The participants’ hypothetical equity
and fixed income investments were also tracked each
month and Mr. Andreasen argues that whether the
Pension Plan retained any profit from the transferred
assets should be calculated by comparing these two
values. Mr. Andreasen’s calculations show a loss of
$278 million as a result of the transfer assets.

The four experts’ testimony are not contradicted
by objective evidence and so this Court is in the posi-
tion where it must make a determination to credit the
testimony of either the Plaintiffs’ or Defendants’ ex-
perts based on the Court’s understanding of and belief
in what was said at trial. On that basis, the Court finds
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that the Defendants’ experts provided evidence at trial
that is more credible than the testimony provided by
the Plaintiffs’ experts.

III. Findings of Fact

Having reviewed and carefully considered the evi-
dence and arguments presented at trial, the Court
makes the following findings of fact:

A. Summary

1. The core of the Plan’s Investment Strategy was to
invest the assets used to fund the TSAs more heavily
in equities than participants invested their hypothet-
ical accounts, on the theory that equities would be ex-
pected to outperform fixed income options over the
long term. The Plan did this by matching or “hedging”
participant equity investments with Plan equity in-
vestments and investing approximately 60% of partic-
ipant fixed income investments in equities.

2. In fact, the Investment Strategy failed. During the
transfer period, equity markets experienced historic
downturns, and the Plan’s greater allocation to equity
investments caused its investment returns to be sig-
nificantly less than the aggregate returns credited to
participant accounts. The Court finds, having observed
the testimony of the witnesses, assessed their credibil-
ity, and considered the entirety of the evidence, that
Defendants did not retain a profit as a result of the
transfer. To the contrary, the evidence persuasively
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shows that the Plan experienced a net investment loss
as a result of the Investment Strategy applicable to the
TSAs, because it was more weighted in equities during
a period when equity markets significantly underper-
formed fixed income investments.

3. Defendants have provided calculations of the
amount of the Plan’s losses resulting from the transfer
including, as set forth in more detail below, calcula-
tions based on contemporaneous records of investment
returns maintained in the ordinary course of business.
Those calculations show that the Plan incurred an in-
vestment loss of approximately $149 million attribut-
able to the transfer.

4. In addition, Defendants paid participants approx-
imately $108 million in Transfer Guarantee payments
and made more than $21 million in payments to the
IRS and to restore separate accounts in the TSA Plan
as required by the Closing Agreement. In total, De-
fendants’ calculation of the losses attributable to the
transfer exceeds $270 million.

5. Plaintiffs have criticized various aspects of the in-
vestment loss calculations presented by Defendants’
expert, Dr. Russell Wermers, and David Andreasen, a
senior Vice President of the Bank responsible for Pen-
sion Plan investments. But Plaintiffs have failed to
quantify or credibly explain how their criticisms would
turn a failed Investment Strategy from a loss into a
profit. What matters here is whether Defendants re-
tained a profit as a result of the transfer; the precise
amount would be relevant only if the Court found that
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the evidence demonstrates a profit. The Court finds the
evidence does not support a conclusion that Defend-
ants realized a profit.

6. Plaintiffs’ expert witnesses presented two alterna-
tive analyses allegedly showing a profit. Plaintiffs’ ex-
pert Lawrence Deutsch opined that the Plan actually
profited by more than $379 million. Mr. Deutsch calcu-
lates profit based on all investment returns earned on
all assets in the Plan—including investment returns
on legacy fixed-benefit obligations that pre-date the
transfer. For the reasons discussed below, the Court re-
jects this approach, finding it to be a less accurate and
reliable means of measuring whether there was any
profit retained from the transfer because it captures
investment returns that the Plan would have earned
even if the transfer did not occur. In addition, as a mat-
ter of equity, the Court finds that this proposed meth-
odology is inappropriate and inferior to calculating
profit based on the actual Investment Strategy utilized
with respect to the TSAs. This methodology also ap-
pears to be at odds with the type of assessment con-
templated by the Fourth Circuit and the method for
determining investment return “spread” that the IRS
approved.

7. In various submissions, Plaintiffs have also sug-
gested an individual-by-individual calculation of par-
ticipants’ hypothetical returns, which excludes from
the calculation individual participants for whom there
was a negative “spread”—i.e., whose hypothetical in-
vestments outperformed the Plan, causing the Plan to
incur losses. The Court has already rejected this
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approach as inconsistent with the Fourth Circuit’s rul-
ing. But even if it were not, the Court finds that this
approach to calculating “profit” would not serve the
purposes of equity here and would instead be punitive
in nature, particularly given that participants have al-
ready received all benefits which they were promised.

8. Plaintiffs’ second expert, Dr. Clark Maxam, offers
an entirely separate theory. Dr. Maxam opines that the
Plan was unjustly enriched by the imputed “use value”
of the transferred assets, which Dr. Maxam states was
$346 million. As set forth below, Dr. Maxam’s imputed
use value theory is not a reliable or appropriate way of
measuring “profit,” particularly under the facts and
circumstances of this case. In addition, the Court finds
that such a methodology would not serve the purposes
of equity as compared to the method proposed by De-
fendants, which focuses on actual profit. For that and
other reasons, the Court does not accept the measure-
ment of unjust enrichment based on use value.

9. In sum, the evidence demonstrates that the Plan
suffered a loss and that Plaintiffs’ various analyses are
flawed. Accordingly, the Court finds that Defendants
did not retain a profit as a result of the transfer. Hav-
ing found that there was no profit, the Court need not
make findings regarding the other equitable defenses
that Defendants have raised in this litigation (which
were not the subject of this trial).!

1 As Plaintiffs advance an equitable claim, their claim is sub-
ject to equitable defenses. See Griggs v. E.I. DuPont de Nemours
& Co., 385 F.3d 440, 449-50 (4th Cir. 2004). If the Court found in
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B. The Evidence Demonstrates That There
Was No Retained Profit

a. The Plan’s Heavy Concentration In
Equities During A Time When Equi-
ties Underperformed Fixed Income
Investments Compels A Finding
That The Plan Experienced A Loss

10. Defendants’ expert, Dr. Wermers, opined that the
Plan did not retain a profit, and he presented various
explanations and analyses in support of that conclu-
sion. The Court finds Dr. Wermers’ testimony credible
and his analyses to be persuasive and helpful.

11. Dr. Wermers is a Professor of Finance at the
Smith School of Business at the University of Mary-
land and Director of the Center for Financial Policy at
the University of Maryland. Dr. Wermers’ expertise in-
cludes quantitative equity strategies, investment man-
ager performance, and measuring performance of
actively managed pension plan sub-portfolios. He has
taught courses on Quantitative Equity Portfolio Man-
agement, Corporate Finance Theory, Security Analysis,
and Investment Theory, among other topics. He has
written academic papers on pension plans that have
focused on benchmarking and measuring the perfor-
mance of their actively managed sub-portfolios in dif-
ferent asset classes, and co-authored a scientific

this trial that Plaintiffs had proved a prima facie case that De-
fendants retained a profit, Defendants would then have an oppor-
tunity to advance their equitable defenses to Plaintiffs’ claim.
Such equitable defenses include, for example, laches, estoppel,
and consent. See Doc. 265 at 55-56.
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textbook on how to measure the performance of portfo-
lio managers. He has provided advisory services to the
Quantitative Strategies group at Goldman Sachs Asset
Management, as well as the Office of Financial Re-
search of the United States Treasury Department.

12. Dr. Wermers opined that the outcome of the
transfer strategy can be determined even without di-
rectly analyzing the specific hypothetical investment
elections participants made and the specific invest-
ments the Plan made. Specifically, Dr. Wermers as-
sessed whether the Plan’s Investment Strategy
applied to the TSAs could reasonably have produced a
profit in light of the performance of accepted invest-
ment return benchmarks during the relevant period.
Using the investment return benchmarks specified in
the Plan’s Investment Policy Statements, Dr. Wermers
evaluated: the performance of the Plan’s domestic eq-
uity investments by looking to the Russell 3000 Index;
the performance of the Plan’s international equity in-
vestments by looking to the MSCI EAFE Index; and
the performance of the Plan’s fixed income invest-
ments by looking to the Lehman Brothers Aggregate
Bond Index.

13. Dr. Wermers observed that during the transfer
period, equities experienced significant declines, while
fixed income investments experienced substantial in-
creases. Indeed, between July 1, 1998 through March
31, 2009, the difference between equities and fixed in-
come investments was very significant. The Russell
3000 (Equity) Index declined 11.2%, and the MSCI
EAFE (Equity) Index declined 3.5%, while the Lehman
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Brothers Aggregate Bond Index (a fixed income index)
increased 81.1% during the same period.?

14. Because the Plan’s Investment Strategy inten-
tionally caused the Plan to invest more heavily in eq-
uities than the hypothetical investments made by
participants, given the relative performance of equity
and fixed income investments during the transfer pe-
riod, it is clear that the transfer strategy resulted in a
loss to the Plan, not a profit, as Dr. Wermers testified
and the Court finds.

15. Dr. Wermers further confirmed this conclusion by
constructing a model based on the Plan’s Investment
Strategy and participant-directed accounts. The model
hedged participant equity investments and invested
participant fixed income investments in a 60%/40%
mix of equity and fixed income investments, in accord-
ance with the Plan’s Investment Policy Statements. Dr.
Wermers then used the model to test the Plan’s net in-
vestment performance for every possible participant-
directed allocation, from 100% equity to 100% fixed

2 Dr. Wermers explained that he selected the Russell 3000
Index because the Plan’s Investment Policy Statement specifi-
cally provides that the Russell 3000 Index is to be used to bench-
mark the performance of the Pension Plan’s allocation to U.S.
equities. (D.E. 15 at 4.) Dr. Wermers further explained that using
the Russell 1000 and Russell 2000 indices as Dr. Maxam has sug-
gested would not change the outcome of his analyses, as returns
on those indices also were significantly less than returns on the
Lehman fixed-income index. The Russell 1000 Index declined
12.3%, and the Russell 2000 Index gained only 6.4%, compared to
gains of 81.1% on the Lehman index.
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income, based on the performance of the Plan’s invest-
ment benchmarks during the transfer period.

16. Using this approach, Dr. Wermers concluded that
there is no participant-directed allocation that would
have resulted in an aggregate investment gain for the
Plan. For every possible hypothetical investment com-
bination that participants directed, the Plan’s Invest-
ment Strategy called for the Plan to invest in, at a
minimum, a share of equities equal to participant hy-
pothetical equity investments, and most often a higher
share of equities (if participants allocated any portion
of their hypothetical investments to fixed income op-
tions).

17. Because equities substantially underperformed
fixed income investments during the relevant period,
and because the Plan’s investments were more heavily
concentrated in equities than were participant-
directed hypothetical investments, it is unsurprising
that the Plan would have experienced a net loss.?

b. The Plan’s Records Show A Substan-
tial Loss From The Transfer

18. Defendants’ analysis, based on contemporaneous
records that the Plan maintained in the ordinary

3 The Court found the slides 4-6 shown during Mr. Andre-
asen’s testimony to be particularly illustrative to the point that
the Plan’s Investment Strategy to overweight equity selections
caused the Plan to have a net loss during the relevant time period.
These were tendered as part of the court records, though not ten-
dered into evidence.
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course of business, produced calculations and esti-
mates consistent with the conclusion that the Plan re-
alized a loss on the transfer as a result of the
underperformance of equities during the relevant pe-
riod.

19. In order to track the performance of the Invest-
ment Strategy, the Plan, through its investment con-
sultant, Callan Associates, measured returns each
month separately for (a) its Equity Hedge strategy and
(b) its 60/40 strategy. The Plan’s investments, includ-
ing investments made pursuant to the Equity Hedge
strategy, were not tracked and investment returns
were not measured on an individual participant-by-
participant basis.

20. The Plan also tracked each month, on an aggre-
gate basis, participants’ hypothetical equity and fixed
income investments. These were recorded in monthly
“trial balance” documents, which are documents that
reflect Plan liabilities, including changes in such liabil-
ities, and which were maintained by the Plan’s record-
keeper in the ordinary course of business.

21. These contemporaneous records were compiled
into the Return Data Spreadsheet, which was created
and admitted as a summary for this litigation. The Re-
turn Data Spreadsheet used these primary inputs to
calculate the monthly and cumulative percentage re-
turns of the Pension Plan’s Investment Strategy, on the
one hand, and participants’ hypothetical investment
performance, on the other. The Plan’s net investment
performance was determined by subtracting aggregate
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participant percentage returns (i.e., liabilities) from
the Plan’s percentage returns attributable to the In-
vestment Strategy (i.e., assets). The net investment re-
turns on a percentage basis were then multiplied by
the aggregate balance of the TSAs each month.

22. Using the data in the Return Data Spreadsheet,
the Bank—through Mr. Andreasen, with assistance
from Callan Associates—calculated the cumulative to-
tals in the Return Data Spreadsheet. This calculation
shows that the Plan experienced a cumulative net in-

vestment loss on the Investment Strategy related to
TSAs.

23. Beyond this investment loss, the Bank also ac-
counted for other payments associated with the trans-
fer. It subtracted the total amount of Transfer
Guarantee payments made by the Pension Plan to par-
ticipants. It subtracted the total amount of the addi-
tional Transfer Guarantee payments made by the
Pension Plan to participants pursuant to the Closing
Agreement. It subtracted the $10 million IRS payment
pursuant to the Closing Agreement. And finally, it sub-
tracted expenses for the restoration of separate ac-
counts as required by the Closing Agreement.
Combining these figures, the Bank’s calculations
showed a cumulative loss of approximately $278 mil-
lion resulting from the transfer.

24. As discussed below, Plaintiffs dispute the Plan’s
cumulative investment loss. There is no dispute, how-
ever, as to the accuracy of the figures contained in De-
fendants’ Exhibit 104, or that these payments were
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actually made. Instead, Plaintiffs argue that certain of
these payments should not be considered in determin-
ing whether there was any retained profit.

25. The Court finds that the payments in Defendants’
Exhibit 104, which total approximately $129 million,
are properly included in assessing whether Defend-
ants retained profit from the transfer. All of these ex-
penditures resulted directly from the Bank’s transfer
strategy and would not have been incurred if the trans-
fer had not occurred. The Court finds that it would be
both inaccurate and inequitable to measure whether
Defendants realized and retained a profit without con-
sidering these expenditures, all of which were required
payments and direct consequences of the transfer
strategy and its unwinding.

26. The Transfer Guarantee Payments were part and
parcel of the transfer strategy, and were undertakings
made at the time of the transfer election to induce par-
ticipants to choose that option. Their payment cannot
reasonably be ignored in assessing whether Defend-
ants realized and retained a profit from the transfer
strategy.

27. Defendants’ payments to the IRS and to restore
separate accounts under the IRS Closing Agreement
were a direct result of the Bank’s unwinding of the
transfer, and were costs that would not have been in-
curred if not for the transfer. These payments must
fairly be considered in an equitable assessment of the
overall financial results of the transfer.
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28. Plaintiffs contend that the $10 million payment
to the IRS under the Closing Agreement should be ig-
nored because the Closing Agreement provided that no
Bank payment to the IRS would be considered “com-
pensation to, or the discharge of any obligation or lia-
bility of, any employee or former employee” of the
Bank. Doc. 295-7 at 4 { 3b. But this provision has no
application to the equitable issue before the Court. As
noted earlier, it is undisputed that Plaintiffs have re-
ceived all benefits and compensation to which they are
entitled, and Defendants have not argued that the pay-
ment to the IRS had any effect on the benefits owed to
Plaintiffs or should be considered compensation to em-
ployees or former employees or discharges of any obli-
gations to those employees. The question before the
Court is not one of amounts owed to employees but
whether Defendants retained any profit from the
transfer that should be disgorged to Plaintiffs—not as
a result of an “obligation or liability” to the employees
but as an equitable matter. Payments Defendants in-
curred as a result of the transfer and its unwinding
must be considered in that equitable determination.

c. Plaintiffs’ Criticisms Do Not Under-
mine The Finding That The Plan
Had A Net Loss

29. Plaintiffs do not dispute that the Plan’s written
Investment Policy Statements directed the Plan to in-
vest assets to fund TSAs in a higher concentration of
equities than participants invested their hypothetical
accounts. Nor do Plaintiffs dispute that the Plan
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followed this Investment Strategy. Plaintiffs also do
not dispute that fixed income investments substan-
tially outperformed equities over the transfer period.

30. These undisputed facts essentially are determi-
native of the inquiry whether the Plan retained a profit
due to the transfer. The Plan’s assets funding the TSAs
were concentrated more heavily in equities than were
the Plan’s liabilities on the TSAs. Equities performed
worse than fixed income investments. The Plan’s re-
turns on the Investment Strategy were accordingly
less than participants’ hypothetical returns. Having
taken in less in investment returns than it was obli-
gated to pay out to participants, and paid nearly an ad-
ditional $129 million as described in FOF | 23-28
above, the Plan would not have retained a profit from
the transfer. No persuasive evidence to the contrary
was presented by Plaintiffs.

31. Plaintiffs’ criticisms of some of the particulars of
Dr. Wermers’ analysis and Mr. Andreasen’s calcula-
tions do not change the bottom line conclusion. Plain-
tiffs have not shown that any errors they claim would
change the conclusion of a net loss, and Plaintiffs have
made no reliable effort to quantify the actual effects of
the supposed errors.

i. Transferred Asset Liabilities/Cash
Balance Liabilities

32. Plaintiffs’ expert Lawrence Deutsch criticizes Mr.
Andreasen’s loss calculations for assuming that
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participant hypothetical investment returns are the
same for the TSAs as they are for the cash balance ac-
counts.

33. The Plan employed a single Investment Strategy
for all participant-directed accounts—including both
TSAs and cash balance accounts. As explained above,
that strategy was designed to match or “hedge” partic-
ipants’ hypothetical investments in equities, and to
employ a 60% equity/40% fixed income asset allocation
in connection with participants’ hypothetical fixed in-
come investments. The Plan’s records tracked assets
and liabilities associated with all participant-directed
accounts. Specifically, the trial balances reported on
hypothetical investments for all participant-directed
accounts. Similarly, the Equity Hedge and the 60/40
strategy were tracked by the Plan’s investment con-
sultant, Callan Associates, Inc.

34. The TSAs represented a substantial portion of
the participant-directed accounts during the relevant
period. Participants with both TSAs and cash balance
accounts were required to elect a single set of invest-
ment allocations that applied to both accounts, and if
they reallocated their hypothetical investments the re-
allocation applied to both accounts.

35. Plaintiffs have not presented non-speculative ev-
idence reliably showing that any difference between
the TSA and cash balance account investment returns
is so substantial that it would change the Plan’s losses
attributable from the transfer into a gain. In fact, the
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evidence does not support a finding that there is any
difference that is so substantial.

36. Dr. Wermers testified that the Plan’s concentra-
tion in equities, and the poor performance of equities
during the transfer period, mean that there is no rea-
sonable possibility that the Plan would not have suf-
fered a loss regardless of the asset allocation TSA
participants may have chosen. The sensitivity analyses
presented by Dr. Wermers reflecting a variety of par-
ticipant allocations further support his opinion that
any difference between the TSA investment returns
and cash balance account investment returns would
not be of sufficient magnitude to change the Bank’s
sizeable loss into a profit. The Court finds Dr. Wermers’
analysis to be persuasive. Again, what matters is not
the precise amount of any loss, but whether there was
a Plan loss as opposed to a profit.

37. In addition, the Court notes that the IRS used the
same approach that Defendants propose here for cal-
culating investment “spread” attributable to the TSAs.
The IRS used the same business records Defendants
use here, including records relating to the returns on
the Investment Strategy and the trial balances that
considered both TSA and cash balance accounts, as suf-
ficiently reliable for its purposes. While not in and of
itself determinative, this is further evidence that De-
fendants’ calculations are sufficiently reliable. This ev-
idence also is a more reliable measure of the
investment returns on the transfer strategy than al-
ternative measures proposed by Mr. Deutsch.
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ii Compounding

38. Plaintiffs’ expert Mr. Deutsch also criticizes Mr.
Andreasen’s calculation of returns attributable to the
Investment Strategy on the ground that the analysis
does not account for the effects of “compounding” re-
turns while the transferred assets remained in the
Plan. As Mr. Deutsch concedes, however, “compound-
ing” would affect the Plan’s returns in both direc-
tions—compounding gains as well as losses—and Mr.
Deutsch offered no opinion at trial that accounting for
compounding in the Bank’s analysis would cause the
results to change such that the Plan would retain a
profit.

39. By contrast, Dr. Wermers addressed this issue
and opined that because the Plan suffered a loss, com-
pounding would more likely exacerbate the loss, not
erase it. As Dr. Wermers explained, for any month in
which the Plan outperformed participants, the excess
returns would be available to invest according to the
Plan’s 60/40 strategy—i.e., the 60% equity/40% fixed
income asset allocation associated with non-Equity
Hedge assets. Conversely, for any month in which par-
ticipants outperformed the Plan, the Plan would have
a shortfall in investment returns which would have to
be funded from Plan assets that would otherwise have
been invested using the same 60/40 strategy (resulting
in a “compounding” loss over time). Based on this anal-
ysis, Dr. Wermers opined that compounding applying
the 60% equity/40% fixed income rate of return to the
gain or loss each month results in an even greater loss
than Mr. Andreasen presented in his calculations. The
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Court finds Dr. Wermers’ analysis on this issue to be
persuasive.

iii. Other Criticisms of Dr. Wermers’
Analysis

40. Dr. Wermers testified regarding plaintiffs’ criti-
cism that Dr. Wermers’ model fails to account for par-
ticipant loans and in- service adjustments. However,
the monthly trial balances on which Mr. Andreasen’s
profit calculation is based do account for participant
loans and other adjustments. Mr. Deutsch did not
demonstrate in any non-speculative manner, or per-
suasively or reliably, that the impact of loans and ad-
justments would be likely to reverse the conclusion of
Dr. Wermers’ model that the Plan experienced a sub-
stantial loss.

41. Mr. Deutsch also criticizes Mr. Andreasen’s anal-
ysis for supposedly failing to account for inflows and
outflows of assets and changes in participant alloca-
tions during the relevant period. However, the monthly
trial balances on which Mr. Andreasen’s profit calcula-
tion is based do account for inflows and outflows and
changes in participant allocations. Dr. Wermers testi-
fied that he deliberately—and expressly—omitted
these considerations to simplify his model, because it
was clear that the flows during the transfer period
would not change losses into profits. Mr. Deutsch pre-
sented no evidence or analysis at trial that support a
contrary conclusion.



App. 65

42. Dr. Wermers testified that the point of his model
is that, in light of equities’ underperformance of fixed-
income investments, there is no reasonable possibility
that the Plan would not have suffered losses no matter
how participants allocated their hypothetical invest-
ments. That applies equally to reallocations. Again, Mr.
Deutsch presented no evidence or analysis that shows
that this factor would produce a net gain from the In-
vestment Strategy applied to the transfers, rather
than a net loss.

iv. Reliability Of Records

43. Plaintiffs’ experts criticize Defendants’ calcula-
tions on the ground that the aggregate monthly rec-
ords maintained by the Plan’s investment consultant
and recordkeeper allegedly contain some errors and
therefore are claimed to be unreliable. The Court disa-
grees. The records on which Defendants’ profit calcula-
tion relies were contemporaneously made and
maintained in the ordinary course of business as part
of the Plan’s procedures to track, monitor and report
on investment performance. The Plan had every incen-
tive to maintain accurate records at the time, and the
Court finds that they are sufficiently reliable for pur-
poses of the present inquiry into the issue of whether
any profit was realized and retained.

44. Mr. Deutsch opines that a participant-by-
participant review is necessary to obtain greater pre-
cision and avoid the introduction of errors that may
result from using the aggregate data relied on by the
Plan. Prior to trial, Plaintiffs also proposed that these
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issues be referred to a special master to review each of
more than 60,000 individual accounts, including the
individual transactions for each of these participants.

45. The Court rejects the contention that analysis of
all the transactions in each individual account for
more than 60,000 participants is necessary to arrive at
a reliable conclusion as to whether the Plan realized a
gain or loss from the transfer. Going through a process
of collecting and “auditing” all individual participant
data would undoubtedly be a lengthy and time-
consuming task because it would require individual-
ized review of recordkeeping data for each of over
60,000 individuals, covering millions of transactions
on those accounts over more than eleven years. Such
an approach is unnecessary given that Defendants’ ap-
proach is supported by data maintained in the ordi-
nary course of business that already aggregates the
innumerable individual transactions on participants’
accounts. Indeed, this is the very reason why the Plan,
in the ordinary course of its operations, tracked invest-
ment returns on participant accounts on an aggregate
basis.

46. The Court also finds that Plaintiffs’ proposal for
a participant-by-participant review of individual ac-
count results would end up comparing apples to or-
anges. As discussed elsewhere, Plaintiffs propose to
aggregate the Plan’s investment returns in their meas-
ure of profit on the asset side, but decline to aggregate
participants’ hypothetical investment returns in their
measure of profit on the liability side. For this reason,
what Plaintiffs propose to measure on the asset side
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(aggregate investment returns) does not correspond
with what they propose to measure on the liability side
(individual account results). By contrast, in Defend-
ants’ analysis, the measurements on both the asset
side and the liability side correspond to the same thing:
aggregate results for participant-directed accounts.

47. Moreover, while Plaintiffs criticize the use of ag-
gregated data maintained in the ordinary course of
business by the Plan, they themselves use such aggre-
gated data in connection with the “total Plan return”
approach they advocate, discussed further below. See
Part. II1.A.1, infra. Plaintiffs’ claim that the aggre-
gated data is sufficiently reliable for their purposes but
not for others is not persuasive.

v. Criticisms As A Whole

48. Considering these and Plaintiffs’ remaining criti-
cisms of the analyses presented by Defendants, the
Court finds that the evidence supports the Bank’s con-
clusion that no profit was realized or retained from the
transfers. The Bank used a specific equity-weighted In-
vestment Strategy in connection with the TSAs, and
that strategy led to significant investment losses as a
result of the underperformance of equities compared to
fixed income investments.
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C. The Court Does Not Accept Plaintiffs’
Alternative Calculations Of Profit

49 Plaintiffs’ experts have not presented any profit or
loss calculations which are based upon or take into ac-
count the returns of the Investment Strategy used to
fund the actual liabilities associated with the trans-
ferred accounts. Instead, Plaintiffs’ experts have pro-
posed two alternative approaches to the profit
calculations. The Court rejects both proposed ap-
proaches as being neither reliable nor persuasive, in-
cluding for the reasons discussed herein.

a. Mr. Deutch’s Analysis Is Based On
Inappropriate Measures And Incon-
sistent With This Court’s Rulings.

50. Mr. Deutsch estimates that the Plan retained a
profit of $379 million. The Court does not accept this
estimate.

i. Total Trust Returns Are Not The
Appropriate Measure Of Profits
Due To The Transfer

51. Mr. Deutsch’s calculations are premised on the
view that profit should be determined by reference to
the investment returns on all assets in the Plan. Ac-
cording to Mr. Deutsch, this measure should be used
because the Plan did not segregate the transferred as-
sets in a separate sub-trust or in individual separate
accounts. The Court rejects this contention for multiple
reasons. As addressed in the Conclusions of Law, Mr.
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Deutsch’s opinions on this issue are inconsistent with
prior rulings of this Court and the Fourth Circuit. In
addition to these legal considerations, the Court rejects
Plaintiffs’ and Mr. Deutsch’s claims that profit should
be determined by reference to the investment returns
on all assets in the Plan for two separate reasons: (1)
it is contrary to the weight of the evidence, and (2) this
approach to measuring returns would also not serve
the interests of equity in the particular circumstances
here.

52. The purpose of this trial is to determine the an-
swer to one question: “whether, after it restored the
separate account feature and paid a $10 million fine to
the IRS, the Bank nevertheless profited from its
transfer strategy.” Doc. 347 at 12 (emphasis added).
Using investment returns on all assets in the Plan
does not answer that question.

53. As detailed above, the Pension Plan’s assets
funded a mix of liabilities, which can be divided into
two major categories: (1) assets funding participant-
directed accounts, and (2) assets funding legacy benefit
obligations, which pre-dated the adoption of partici-
pant notional accounts in 1998 or were from other es-
tablished plans that merged with Bank of America.
The evidence demonstrated that Plan assets funding
participant-directed accounts (which included both the
TSAs and cash balance accounts) were invested ac-
cording to a specific Investment Strategy that differed
from the asset allocation used to fund legacy benefits.
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54. In particular, only the Investment Strategy for
participant-directed accounts included the Equity
Hedge, which resulted in the assets funding partici-
pant-directed accounts to be concentrated much more
heavily in equities than the assets used to fund legacy
liabilities. The investment strategy for funding legacy
benefits had no Equity Hedge, and assets were in-
vested according to a 60% equity/40% fixed income tar-
get allocation. While assets transferred from the
401(k) Plan were not formally segregated in the Pen-
sion Plan, it is undisputed that following transfer the
Plan used the Equity Hedge strategy to fund TSA lia-
bilities and not legacy liabilities, and the investment
returns on the Equity Hedge were separately tracked
and measured in the Plan’s ordinary course of busi-
ness.

55. Mr. Deutsch opined that in his view, total Plan in-
vestment returns should be used because the trans-
ferred assets were “commingled” in one trust and not
segregated from other Plan assets. But regardless
whether assets were “commingled,” the Investment
Strategy was a separate, documented strategy used by
the Plan to invest assets to fund the TSAs.

56. The Bank’s profit from the transfer (if any) is best
measured using the returns from the Investment
Strategy that the Plan actually used to fund the TSAs.
Plaintiffs’ proposal to measure Plan investment re-
turns based on all assets in the Plan would count re-
turns on assets that funded legacy benefit obligations
entirely unrelated to the transfer and that the Plan
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would have earned regardless of whether the transfer
occurred.

57. In addition, Mr. Deutsch’s opinion that the com-
mingling of assets in the Plan requires the Court to
measure profits by reference to total Plan investment
returns is contrary to the approach taken by the IRS
in the Closing Agreement. The IRS was aware that the
Plan did not segregate the transferred assets and that
assets were commingled in the Pension Plan, as that
was the basis for its conclusion that the transfer con-
stituted an ERISA violation because it deprived partic-
ipants of the separate account feature.

58. In approving a remedy for this violation, the IRS
required the Plan to calculate the investment return
“spread” at the time of the audit. Despite the commin-
gling of funds, the IRS determined that the remedy
was properly calculated based on “the investment
earnings or loss, as applicable, of the Pension Plan at-
tributable to the Investment Strategy related to the
TSAs.” Doc. 295-7 at 8 (emphasis added).

59. Mr. Deutsch criticizes the calculation of returns
based on the Plan’s Investment Strategy, because it
counts returns on assets that funded both TSAs and
cash balance accounts. But using a measure of total
Plan return on all assets would include a far larger
amount of assets not subject to the Investment Strat-
egy that have nothing to do with the transfer and
would be even less accurate. The Court is not required
to use a less accurate profit measure when a more ac-
curate measure is available, simply because the latter
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may not be perfect. To the contrary, the Court is to
“reach the best approximation it can under the circum-
stances” of what profit is attributable to the miscon-
duct at issue. Restatement (Third) of Restitution and
Unjust Enrichment § 51 cmt. g. Here, the “best approx-
imation” of the Bank’s profit from the transfer is to
consider the Plan’s Investment Strategy that actually
applied to the transferred assets, not the total Plan re-
turns.

60. The Court further finds that using total Plan in-
vestment returns to assess whether there was a profit
from the transfer would not serve the interests of eq-
uity when compared to using the returns of the Invest-
ment Strategy. Instead, doing so would have the effect
of being a penalty, and, conversely, would create a
windfall for Plaintiffs, because much of what would be
captured as “profits” under such a methodology would
be investment returns the Plan would have realized in
any event regardless of the transfer.

61. In sum, the Court finds that total Plan returns
are an inappropriate measure of profit under these cir-
cumstances. Because Mr. Deutsch’s profit calculations
rest on total Plan returns, the Court rejects those cal-
culations
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ii. Plaintiffs’ Proposed Participant-
By-Participant Analysis, and In-
clusion of Only Those For Whom
There Were “Gains,” Is Incon-
sistent With The Court’s Prior
Ruling And Inequitable

62. Mr. Deutsch also contends that the issue of re-
tained profit should be calculated for each TSA partic-
ipant individually. Plaintiffs also contended in pretrial
proceedings that, if the Plan’s investment returns ex-
ceeded an individual participant’s hypothetical TSA
return the gain to the Plan should be counted as re-
tained profit. However, if a participant’s TSA returns
outperformed the Plan’s returns, Plaintiffs argued that
the loss to the Plan should be disregarded and not off-
set against the Plan’s gains in connection with other
participants.

63. The Court in its March 10, 2016 opinion and or-
der already considered and rejected Plaintiffs’ proposal
to calculate the Plan’s profit by considering only gains
to individual participants and ignoring losses. As the
Court explained, the Fourth Circuit opinion identified
this Court’s task on remand as being to determine
whether the Bank retained a net profit, which would
constitute unjust enrichment subject to disgorgement.

64. Yet even if this issue had not already been de-
cided, the Court finds that that the proposal to con-
sider only “gains” as to individual participants while
ignoring “losses” is one that would not be fair or relia-
ble, or that would serve equity. The Court’s role is not
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to penalize the Bank or the Plan, which would be the
necessary result of accounting for only the Plan’s gains
while disregarding the Plan’s losses, as Plaintiffs’ anal-
ysis does.

iii. Mr. Deutsch Fails To Account
For Other Payments Related To
The Transfer

65 Mr. Deutsch’s proposed profit calculations also fail
to account for other payments Defendants incurred as
a result of the transfer in addition to the Plan’s invest-
ment losses. Those expenditures include supplemental
Transfer Guarantee payments required by the IRS
Closing Agreement, Transfer Guarantee payments
made after April 15, 2009, the $10 million payment to
the IRS, and $11 million in expenses required under
the IRS Closing Agreement for restoration of separate
accounts.

66. Asdetailed in Paragraphs 22-27, supra, the Court
finds that these payments are properly included in the
determination of whether the Bank retained a profit
due to the transfer strategy.

iv. Dr. Maxam’s Analysis Is Inappli-
cable To The Facts Of This Case
And Unreliable

67. Plaintiffs offer, as an alternative measure of prof-
its, a “use value” figure. Plaintiffs’ theory, articulated
by Dr. Maxam, is that the Bank realized an imputed
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benefit by having the “use” of participants’ money dur-
ing the transfer period.

68. Dr. Maxam calculated the Bank’s supposed “use
value” as follows. First, he assumed that, rather than
transferring assets from the 401(k) Plan to the Pension
Plan, the Bank had instead gone into the open market
and, one month at a time, borrowed the funds it ob-
tained from the participants (approximately $3 billion
in assets). Dr. Maxam opined that a proper hypothet-
ical interest rate for such “loans” is the one-month AA
Financial Commercial Paper rates during the transfer
period. He treated the hypothetical investment returns
earned by TSAs as “interest payments” on the “loan.”
The overall use value, according to Dr. Maxam, was the
“netted” interest rate (i.e., the Commercial Paper rate
minus the hypothetical TSA investment return rate for
each month), multiplied by the value of the transferred
assets for that month. Applying this analysis, Dr.
Maxam opined that a “reasonable estimate” of the use
value of the transferred assets was $346 million.

69. The Court rejects Plaintiffs’ use value analysis
for multiple reasons.

1. Plaintiffs’ Use Value claim Is
Inconsistent With Their Prior
Positions Expressed To The
Court

70. Before submission of the expert report from Dr.
Maxam, Plaintiffs had not previously identified “use
value” as a measure of profit in this case—and their
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current position is contrary to their prior statements
to the Court. Plaintiffs argued to the Fourth Circuit
that they sought “the difference between (1) the actual
investment gains the Bank realized using the assets
transferred to the Pension Plan, and (2) the trans-
ferred assets’ hypothetical investment performance.”
Pender, 788 F.3d at 364 (emphasis added). This, the
Fourth Circuit explained, is the definition of “the profit
the Bank made using their assets.” Id.

71. Plaintiffs repeated that argument to this Court.
Plaintiffs consistently argued that profit is determined
based on whether “[t]he Bank’s actual investments
[did or] did not exceed [a participant’s] hypothetical re-
turn.” Doc. 340 at 8. Plaintiffs further made clear that
“[t]he Bank is liable for restitution (disgorgement) only
to the [participants] in the class who were paid less
than the actual investment earnings generated with
their separate-account assets[.]” Doc. 343-1 at 2 (sec-
ond emphasis added).

72. When the Court explicitly instructed Plaintiffs to
“present their arguments in support of their proposed
alternative” method of measuring profits, Doc. 336 at
1, Plaintiffs failed to identify use value as an alterna-
tive measure.

2. Use Value Is Not Actual Profit
or Loss

73. “Use value” is not profit. Use value is a hypothet-
ical, imputed gain—not a real-life measure of what ac-
tually occurred. It is not appropriate to rely on use
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value when, as here, the issue is whether a profit was
actually realized and retained, which is a matter of ac-
tual gains and losses.

74. The Court finds that profit—not use value—is the
appropriate measure here.

3. Plaintiffs’ Use Value Theory Is
Inconsistent With The Facts
Of This Case

75. Dr. Maxam’s proposed “use value” measurement
is also inappropriate, unreliable and unsupported by
the facts and circumstances here, which do not factu-
ally or equitably support a “use value” assessment
even if such an assessment were relevant.

74. First, in return for consideration, the participants
authorized the transfer of assets and liabilities to the
Plan and the Plan’s investment of the transferred as-
sets—and they retained the consideration they re-
ceived following restoration of the separate accounts.
Those participants who earned a positive return based
on their investment choices have retained those re-
turns, and those who made investment decisions that
lost money have retained the benefit of the Bank’s
guarantee of the principal amount transferred, in-
creased as a result of the IRS Closing Agreement.

75. Second, Dr. Maxam’s use value remedy radically
transforms the parties’ agreement. The consideration
provided to the participants included a guarantee
against loss. Dr. Maxam’s use value remedy in effect
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guarantees them a gain equal to the Commercial Pa-
per interest rate.

i

76. Third, participants were not deprived of the “use’
of their transferred accounts. Within the Pension Plan,
participants had the ability to direct the hypothetical
investment of their TSAs using the same menu of in-
vestment options as in the 401(k) Plan and to earn the
identical investment returns on their hypothetical in-
vestments that they would have earned in the 401(k)
Plan. Participants also had the ability to take with-
drawals on their transferred accounts and obtained
the additional benefit of the Transfer Guarantee and
the ability to take loans on the transferred balance. In
short, they had the same or greater “use” of funds that
they had in the 401(k) Plan.

77. Fourth, contrary to Dr. Maxam, the Bank did not
have the “use” of the transferred assets. Dr. Maxam is
incorrect in asserting that the 401(k) transfer was the
equivalent of a “loan” to the Bank, which the Bank
could “use.” In fact, the assets were transferred from
one ERISA-segregated trust (the 401(k) Plan trust) to
another ERISA-segregated trust (the Pension Plan
trust), both of which were solely to benefit partici-
pants.* Accordingly, the Bank had no “use” of the funds
in the Pension Plan trust.

4 ERISA § 403(c)(1) (“the assets of a plan shall never inure to
the benefit of any employer and shall be held for the exclusive
purposes of providing benefits to participants in the plan and
their beneficiaries and defraying reasonable expenses of adminis-
tering the plan.”)
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78. Plaintiffs have also introduced no evidence that
the Bank’s funding of the Plan, either during or after
the transfer period, was in any way deferred or reduced
as a result of the transfer of 401(k) assets. There is no
evidence that the transfer reduced the amount of the
Bank’s borrowing, or that the Bank would have bor-
rowed this sum if the transfer had not occurred.

4. Use Value Is Not An Accu-
rate Measure Of Unjust En-
richment

79. The Court also rejects Dr. Maxam’s use value cal-
culation as an inequitable and unreliable measure of
the Plan’s or the Bank’s unjust enrichment.

80. Plaintiffs contend that they are entitled to the
greater of the “use value” or profit. In other words, even
if the Plan incurred substantial investment losses in
connection with the transfer, Plaintiffs contend that
they are still entitled to disgorgement for the hypothet-
ical “use value” of the transferred assets.

81. The Court rejects this approach. As the Court has
previously explained (quoting the Restatement (Third)
of Restitution and Unjust Enrichment § 51 (2011)),
“‘[t]he unjust enrichment of a conscious wrongdoer . . .
is the net profit attributable to the underlying wrong.
The object of restitution in such cases is to eliminate
profit from wrongdoing while avoiding, so far as possi-
ble, the imposition of a penalty.’” Doc. 347 at 8.
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82. Awarding Plaintiffs the alleged “use value” of the
transferred assets even where the Plan incurred a loss
from the transfer would go beyond “eliminat[ing]” the
Plan’s “net profit,” and instead would impose a penalty
on the Plan, and a windfall on Plaintiffs. Moreover, it
would do so at the expense of decreasing the Plan’s
funding for its other existing pension obligations, de-
spite the fact that the Plan already suffered a loss from
the transfers. Use value is accordingly an inequitable,
unreliable and unfair measure of unjust enrichment.

D. Conclusions of Law
a. Prior Rulings
i. 2015 Fourth Circuit Decision.

1. This case is before the Court on remand from the
Fourth Circuit. This Court is bound by the rulings of
the Fourth Circuit under the mandate rule. “The man-
date rule prohibits lower courts, with limited excep-
tions, from considering questions that the mandate of
a higher court has laid to rest.” See Doe v. Chao, 511
F.3d 461, 465 (4th Cir. 2007). As the Fourth Circuit has
explained, “[t]he mandate rule is a more powerful ver-
sion of the law of the case doctrine. Few legal precepts
are as firmly established as the doctrine that the man-
date of a higher court is controlling as to matters
within its compass. The principle that a district court
may not violate the mandate of a circuit court of ap-
peals and may not alter the law of the case so estab-
lished is basic.” Id. at 464-65 (citations and internal
quotation marks omitted).
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2. The Fourth Circuit held that plaintiffs’ only poten-
tial avenue to relief was an equitable claim under
ERISA § 502(a)(3). Specifically, the Fourth Circuit held
that Plaintiffs could seek an accounting for profit un-
der § 502(a)(3) in order to recover “the difference be-
tween (1) the actual investment gains the Bank
realized using the assets transferred to the Pension
Plan, and (2) the transferred assets’ hypothetical in-
vestment performance, which the Bank has already
paid Pension Plan participants.” Pender, 788 F.3d at
364. The court recognized, however, that the case
would be moot if the Bank had not retained a profit
after the conclusion of the transfer strategy. Id. at 368.

b. Plaintiffs’ Claim To An Accounting
For Profit

3. “An accounting for profits ‘is a restitutionary rem-
edy based upon avoiding unjust enrichment.” 1 D.
Dobbs, Law of Remedies § 4.3(5), p. 608 (2d ed. 1993)
(hereinafter Dobbs). It requires the disgorgement of
‘profits produced by property which in equity and good
conscience belonged to the plaintiff.’ Id.” Pender, 788
F.3d at 364. “The profit for which the wrongdoer is lia-
ble ... is the net increase in the assets of the wrong-
doer, to the extent that this increase is attributable to
the underlying wrong.” Restatement (Third) of Resti-
tution and Unjust Enrichment § 51(5) (2011), cmt. e.®

5 All references hereinafter to the Restatement are to the Re-
statement (Third) of Restitution and Unjust Enrichment unless
otherwise noted.
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4. In a claim for an accounting for profit, “the claim-
ant has the burden of producing evidence from which
the court may make at least a reasonable approxima-
tion of the defendant’s unjust enrichment. If the claim-
ant has done this much, the defendant is then free . . .
to introduce evidence tending to show that the true ex-
tent of unjust enrichment is something less.” Restate-
ment § 51(5), cmt. i. The plaintiff must produce

a coherent theory of recovery in unjust enrich-
ment. The claimant’s case is not merely that
the defendant has committed a wrong to the
claimant, but that the wrong has proximately
resulted in an unjust gain to the defendant.
Allegations that the defendant is a wrongdoer,
and that the defendant’s business is profita-
ble, do not state a claim in unjust enrichment.
By contrast, a claimant who is prepared to
show a causal connection between defendant’s
wrongdoing and a measurable increase in the
defendant’s net assets will satisfy the burden
of proof as ordinarily understood.

Id.

5. In other words, it is Plaintiffs’ burden to prove
“that the wrong has proximately resulted in an unjust
gain to the defendant,” although a “reasonable approx-
imation” of the extent of the profit will suffice if “the
evidence allows no greater precision.” Id. The Court
“will reach the best approximation it can under the cir-
cumstances.” Id. § 51, cmt. g.

6. Plaintiffs attempt to equate the phrase “account-
ing for profits” with an “audit” of each participant’s
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account. However, that misunderstands the concept of
an “accounting for profits.” In the context applicable
here, the term “accounting for profits” simply refers to
the remedy of unjust enrichment or restitutionary
“disgorgement.” Pender, 788 F.3d at 358, 364-65; Re-
statement § 51(5) & cmt. a (explaining that the terms
“disgorgement” and “accounting” an “accounting for
profits” refer to “the same” remedial issue: “the identi-
fication and measurement of those gains to the defend-
ant that should be regarded as unjust enrichment, in
that they are properly attributable to the defendant’s
interference with the claimant’s legally protected
rights”). This use of the term “accounting” to refer to a
restitutionary remedy is distinct from the concept of
bringing a suit in a court of equity to obtain discovery
of a defendant’s financial books or to unravel a complex
account, as Plaintiffs suggest. See 1 Dobbs, Law of
Remedies § 4.3(5), at pp. 608-10 (distinguishing differ-
ent uses of the term “accounting, or accounting for
profits,” which reflect “disparate aspects of its history,”
and explaining that “[i]ln its most important meaning,
it is a restitutionary remedy based upon avoiding un-
just enrichment”); Joel Eichengrun, Remedying the
Remedy of Accounting, 60 Ind. L. J. 463, 467-68, 476
(1985) (explaining that original use to obtain discovery
is “now obsolete” and replaced by modern discovery
practice).

7. Moreover, here the initial inquiry is whether
Defendants realized and retained any profit from the
transfers. That question can be reliably answered
without resort to a participant-by-participant,
transaction-by-transaction analysis.
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c. Legal Conclusions Related To De-
termination Of Profit Or Loss

8. The proper and equitable analysis for determining
whether Defendants retained a profit is to review the
Plan’s actual investment gains and losses attributable
to the transferred assets in the aggregate and to sub-
tract from any net profit the $10 million IRS fine and
other payments associated with the transfer.

9. The Fourth Circuit directed that the relevant ques-
tion was whether “the Bank retained a profit, even af-
ter it restored the separate account feature and paid a
$10 million fine to the IRS.” 788 F.3d at 368. And this
Court accordingly instructed that its task is to deter-
mine “whether, after it restored the separate account
feature and paid a $10 million fine to the IRS, the Bank
nevertheless profited from its transfer strategy.” Doc.
347 at 12 (footnote omitted).

10. The IRS payment and other payments described
in FOF ({ 23-28 above must and should, be included
in the profit calculation in order to achieve an equita-
ble outcome. These expenditures would not have been
incurred if not for the transfer, they were either prom-
ised in connection with the transfer or required in con-
nection with the restoration of separate accounts for
participants, and they resulted in actual losses to the
Bank and Plan. Accordingly, they must be included if
the determination whether Defendants have retained
any profit from the transfer is to be an accurate one,
and the failure to do so would act as a penalty.
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11. The Court concludes that Plaintiffs’ alternative
proposed profit measures are inconsistent with this
analysis and would not achieve a result consistent
with the equitable purposes of this proceeding.

1. The Court Will Not Consider Re-
turns For The Pension Plan As A
Whole

12. Plaintiffs contend that the Court should measure
the Bank’s profits based on the Pension Plan’s invest-
ment returns on all assets—including assets funding
legacy liabilities that pre-dated and had no connection
to the transfer. While the Court previously reserved
this issue for trial, Doc. 347 at 12 n.6, the Court now
concludes that profit should not be measured based on
total Plan returns for three separate and independent
reasons:

A. As afactual matter, for reasons described ear-
lier, the Court has found that such a methodology is
flawed and unreliable, and inferior to the investment
measurement proposed by Defendants;

B. As an equitable matter, such a methodology
would serve as a penalty and not produce equitable re-
sults; and

C. As alegal matter, the Court finds that such a
methodology would be inappropriate because it would
produce “profits” having nothing to do with the trans-
fers and is therefore contrary to the purpose of this in-

quiry.
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13. As this Court stated in its March Order, the issue
is “whether the Bank, as a result of its investment strat-

egy, was unjustly enriched.” Id. at 11 (emphasis
added).

14. The appropriate way to determine whether there
was a profit retained “as a result of its investment
strategy” applied to the transferred assets is to look at
the returns attributable to that “investment strategy.”
Using total Plan returns, by contrast, counts returns
on assets that had nothing to do with the transfer. The
Plan would have earned the same investment returns
on assets funding legacy benefits even if the transfer
had never occurred. A measure of profits that incorpo-
rates gains from the investment of the assets used to
fund legacy plan benefits is not a measure of profit due
to the transfer and is bound to misstate any profit re-
alized from the transfer.

15. The Court is to “reach the best approximation it
can under the circumstances” of the profit attributable
to the conduct at issue. Restatement § 51 cmt. g; see
also Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S.
390, 402 (1940) (profits are properly apportioned when
“the evidence is sufficient to provide a fair basis of di-
vision” between profits attributable to the misconduct
and other profits); Orgel v. Clark Boardman Co., 301
F.2d 119, 121 (2d Cir. 1962) (“it is the duty of the court
to make some apportionment” where “the evidence
suggests that some division ... may be rationally
used.”). Here, the “best approximation” of the profit or
loss on the transfer is to consider the returns from the
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Investment Strategy that actually applied to the trans-
ferred assets.

16. Plaintiffs also contend that the use of total Plan
returns is required by the definition of a defined con-
tribution plan in ERISA § 3(34), which requires sepa-
rate accounts. This Court previously rejected this
argument in its March 2016 order and it does so again.
Doc. 347. The Court’s task is not to “reconstruct” the
Plan “as a defined contribution plan” under § 3(34) and
pay benefits under the “reconstructed” plan. As this
Court previously ruled, participants “have already re-
ceived the benefits they are owed, and the question is
whether the Bank nevertheless derived profits from its
overall transfer strategy that ought to equitably be dis-
gorged.” Id. at 11.

17. Moreover, the Fourth Circuit and IRS were both
aware that the transferred assets had been commin-
gled with other Plan assets in the course of the trans-
fer strategy. Yet both recognized that the relevant
inquiry is whether there was an investment profit re-
alized on the transferred assets, which the IRS ex-
pressly concluded must be based on the “strategy for
the investment of assets attributable to the TSAs.” See
FOF {1 23, 35, 37, supra; Doc. 295-7 at 8.

18. Equally unsupported is Plaintiffs’ assertion that
total Plan returns should be considered because the
Plan measured returns on all participant-directed ac-
counts, including both TSAs and cash balance ac-
counts.
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19. The Court has found as a factual matter that the
investment returns attributable to all participant-
directed accounts are a fair approximation of returns
attributable to the TSAs for purposes of the inquiry
here, and a more accurate and fair approximation than
total Plan returns would be.

20. Moreover, the Court concludes that adopting
Plaintiffs’ approach would be inequitable, including for
reasons set forth in these findings and conclusions.
Plaintiffs’ use of total Plan returns would confer an in-
appropriate windfall on participants, act as a penalty
and otherwise be inequitable. See, e.g., Griggs, 237 F.3d
at 385 (because potential relief under ERISA was “eq-
uitable in nature, [plaintiff] is not entitled to a wind-
fall”).

2. The Court Rejects “Use Value” As
A Measure Of Profit

21. Plaintiffs propose “use value” as an alternative
measure of profit. The Court concludes that use value
is not an appropriate measure of profit for the follow-
ing separate and independent reasons:

A. As afactual matter, for reasons described ear-
lier, the Court has found that (i) Plaintiffs’ “use value”
methodology is flawed and unreliable as a means of
measuring “profit,” and inferior to the approach pro-
posed by Defendants, and (ii) in any event, no “use
value” to the Bank has been demonstrated,;



App. 89

B. As an equitable matter, the Court has found
that Plaintiffs’ “use value” methodology would serve as
a penalty and not produce equitable results; and

C. As a legal matter, the Court finds that Plain-
tiffs’ “use value” methodology would be inappropriate
because (i) it is contrary to the Fourth Circuit’s man-
date, (ii) use value is not actual profit, and (iii) the res-
titutionary concept of “use value” is in any event
inapplicable when (a) any “use” of the transferred as-
sets was authorized in exchange for consideration, and
(b) the participants were not deprived of the use of the
funds.

D. In addition, the Court holds that Plaintiffs
have forfeited any claim to use value by failing to
timely raise such a suggested methodology when re-
quired to do so by the Court.

3. Plaintiffs’ Use Value Analysis Is
Inconsistent With The Fourth
Circuit’s Instructions

22. The Fourth Circuit remanded this case to deter-
mine whether the Bank actually retained a “profit” af-
ter it restored separate accounts, holding that if there
was no profit the case would be moot. Pender, 788 F.3d
at 368. The opinion makes it clear what the court
meant by “profit”: the “actual investment gains the
Bank realized using the assets transferred to the Pen-
sion Plan.” Id. at 364 (emphasis added).
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Plaintiffs seek the difference between (1) the
actual investment gains the Bank realized
using the assets transferred to the Pension
Plan, and (2) the transferred assets’ hypothet-
ical investment performance, which the Bank
has already paid Pension Plan participants.
In other words, Plaintiffs seek the profit the
Bank made using their assets. This is the
hornbook definition of an accounting for prof-
its.

An accounting for profits “is a restitutionary
remedy based upon avoiding unjust enrich-
ment.” It requires the disgorgement of “prof-
its produced by property which in equity and
good conscience belong to the plaintiff.”

Id. (emphasis added; citation omitted).

23. Leaving no doubt about the required approach,
the Fourth Circuit explained that Plaintiffs’ “injury in
fact” is “measured as the ‘spread’ or difference between
the profit the [Bank] earned by investing the re-
tained assets and the [amount] it paid to [them].”” Id.
at 367 (bracketed material added by the Fourth Cir-
cuit; citation omitted). See also id. at 361 (describing
the remedy sought by Plaintiffs as the “spread between
what they were paid and the actual investment
gains of the assets that were originally in the 401(k)
Plan”) (emphasis added); id. at 360 (referring to “the
Bank’s actual rate of return” and “the actual invest-
ment returns”).

24. Plaintiffs’ claim of use value fundamentally de-
parts from the analysis that the Fourth Circuit
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ordered. Use value is merely a hypothetical, imputed
benefit. Plaintiffs concede that use value is completely
independent of the investment gains or losses actually
generated with the transferred assets. Use value,
therefore, is not an appropriate measure of the actual
profit that may be subject to disgorgement.

25. Yet even if the Fourth Circuit had been silent on
the matter, the Court would conclude that use value is
not an appropriate measure here of profit for restitu-
tionary purposes, particularly if the Plan otherwise
suffered an actual loss from the transfers. In addition,
even if it were hypothetically a permissible measure, it
would be inequitable and inappropriate to treat “use
value” as profit under the facts and circumstances
here.

4. Plaintiffs’ Use Value Analysis Is
An Inappropriate Measure Based
On The Facts Of This Case

26. Even if “use value” were permitted to be consid-
ered as a potential measure of profit, the concept does
not fit the facts and circumstances established by the
evidence. Use value may be an appropriate remedy
when a defendant deprives a plaintiff of use of the
plaintiffs’ assets without authorization, and “makes
unauthorized investments” of those assets. Restate-
ment § 51(5)(b); see also id. § 53, cmt. b. (“[A] defendant
is liable for the market value of the unauthorized use.”)
In effect, “use value” is an attempt to construct a hypo-
thetical arms-length bargain in order to determine the



App. 92

amount an unconsenting plaintiff could have obtained
if the defendant had not used the plaintiff’s property
without authorization.

27. Here, however, the parties did enter into a trans-
action in exchange for bargained-for consideration,
making a use value analysis inappropriate.

28. The transfers here were authorized. The plan
participants freely and voluntarily entered into a con-
tractual bargain to transfer their 401(k) Plan assets to
the Pension Plan.

29. The Plan participants received consideration in
exchange for their informed authorization, and they
have retained that consideration. Those participants
who earned a positive return based on their invest-
ment choices have retained those returns. And those
participants who made investment choices that re-
duced their transferred balance have retained the ben-
efits of the Bank’s guarantee of the principal amount
transferred.

30. To be sure, Plaintiffs’ consent to the transfer can-
not excuse an ERISA violation. However, the Court’s
task is not to assess whether the transfer complied
with ERISA, but to determine whether the Defendants
retained a profit from the transfer that should as a
matter of equity be disgorged to Plaintiffs. Plaintiffs’
consent is relevant to determining the appropriate eq-
uitable remedy, if any. See Restatement § 51(5)(b) (use
value is a remedy for a “conscious wrongdoer or a de-
faulting fiduciary who makes wunauthorized invest-
ments of the claimant’s assets”) (emphasis added);
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Metz v. Indep. Trust Corp., 994 F.2d 395 (7th Cir. 1993)
(plaintiff who authorized transaction could not sue for
breach of trust despite later determination that trans-
action violated IRS rules). The fact that the partici-
pants here authorized the transfer and retained its
benefits supports the conclusion that under the equi-
table principles of restitution, “use value” is not a
proper remedy here.

31. In addition, participants were not deprived of the
“use” of their assets. To the contrary, they continued to
have use of their money even after it was transferred
from the 401(k) Plan to the Pension Plan. Participants’
notional accounts were credited with investment re-
turns on their hypothetical investments, participants
were permitted to withdraw funds from their accounts,
and, following transfer, participants could obtain tax-
free loans.

32. The Bank, on the other hand, did not have “use”
of the transferred assets. The transferred assets re-
mained at all times in the Pension Plan, an ERISA-
segregated trust maintained solely for the benefit of
Plan participants. Section 403(c)(1) of ERISA provides
that “the assets of a plan shall never inure to the ben-
efit of any employer and shall be held for the exclusive
purposes of providing benefits to participants in the
plan and their beneficiaries and defraying reasonable
expenses of administering the plan.” 29 U.S.C.
§ 1103(c). Thus, the Bank could not have used these
funds for any purpose other than to benefit the partic-
ipants themselves.
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33. Nor does Plaintiffs’ “use value” theory purport to
measure any savings realized by the Bank as a result
of reducing its obligation to fund the Plan. Plaintiffs
have not identified any actual use of the transferred
assets that produced any actual cost-savings for either
the Plan (whose function was to hold assets and fund
benefits for the sole benefit of participants) or the
Bank (which did not have any access to the transferred
assets at all).

34. For all of these reasons, an analysis of the hypo-
thetical “use value” of the transferred assets is inappo-
site. See 1 Dobbs, Law of Remedies § 4.5(2), p. 635-36
(2d ed. 1993) (explaining that “[u]lnjust enrichment
does not invariably require restitution for the use
value of a benefit,” such as where both parties bene-
fited from a transaction or “may intend to preclude
use-value charges”). Here, the parties reached an ac-
tual agreement, in exchange for actual consideration.
Having deemed the agreement unlawful, the Fourth
Circuit has instructed this Court to determine whether
the Bank had actual gains or losses as a result of the
agreement. See FOF | 37, supra. Plaintiffs’ hypothet-
ical use value analysis has no application here.

35. In any event, even if use value were an acceptable
measure of the Bank’s profit, the Court concludes in its
equitable discretion that use value is inappropriate.
Although Plaintiffs’ consent to the transaction is not
cognizable for purposes of determining an ERISA vio-
lation, that consent is relevant to the Court’s equitable
analysis, as are the absence of any harm to Plaintiffs
and the fact that Plaintiffs were never deprived of
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meaningful use of their assets. For these reasons as
well, the Court rejects Plaintiffs’ claim to the use value
of the transferred assets.

5. Plaintiffs’ Have Forfeited Use
Value As An Available Measure
Of Profit

36. Forfeiture is “‘the failure to make the timely as-
sertion of a right.”” Brickwood Contractors, Inc. v.
Datanet Eng’g, Inc., 369 F.3d 385, 395 n.3 (4th Cir.
2004) (quoting United States v. Olano, 507 U.S. 725,
733 (1993)). A claim to particular relief is “forfeited if
the party asserting the rule waits too long to raise the
point.” Kontrick v. Ryan, 540 U.S. 443, 456 (2004) (af-
firming holding that party forfeited argument that
claim was untimely by failing to raise timeliness before
the court ruled on the merits).

37. Plaintiffs here have forfeited use value as an
available measure of profit because they failed to raise
any claim to use value before the Court determined
how the profit analysis would be undertaken.

38. In its December 3, 2015 order, the Court in-
structed the parties to submit briefs identifying “how
the Court should conduct an accounting for profits as
required by the Fourth Circuit’s opinion in Pender.”
Doc. 336 at 1. The Court specifically instructed Plain-
tiffs to “respond to Defendant’s method of conducting
an accounting and present their arguments in support
of their proposed alternative.” Id. (emphasis added).
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39. The Plaintiffs failed to identify use value as an
appropriate measure of profit in the accounting for
profit required by the Fourth Circuit. To the contrary,
when Plaintiffs outlined their proposed methodology,
they affirmatively stated that if there was no profit
based on “actual investment earnings,” then that
would end the inquiry:

The Bank is liable for restitution (disgorge-
ment) only to the “Jills” in the class who were
paid less than the actual investment earn-
ings generated with their separate-account
assets.

Doc. 343-1 at 2 (emphasis added). “The only way to
faithfully comply with Pender is for the Bank to return
. . . the net actual investment gain.” Doc. 340 at 14. See
also Doc. 341 at 2-3 (“If the Actual Account [defined as
participant’s “starting balance as adjusted by gains
and losses generated by the assets in her account”] at
cash-out was smaller tha[n] the amount paid based on
the Participant’s Hypothetical Account, the Bank did
not unlawfully retain a profit from her account in-
vestments”) (emphasis added).

40. Thus, when the Court ordered Plaintiffs to detail
their proposed methodology, they not only failed to pro-
pose any “use value” theory, but they affirmatively
stated that if there was no profit based on “actual in-
vestment earnings,” then that would end the inquiry.

41. Having failed to raise their claim to use value
when the Court instructed them to, Plaintiffs may not
now inject the issue into this trial.
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d. The Court Will Not Conduct A Par-
ticipant-By-Participant Analysis

42. Plaintiffs offer as an alternative measure of prof-
its one in which the Plan’s gains and losses are deter-
mined participant by participant instead of in the
aggregate, and only gains are counted—with no offset
for losses.

43. The Court has already considered and rejected
this approach as inconsistent with the Fourth Circuit’s
instructions and, separately and independently, as in-
consistent with the principles of equity under the facts
and circumstances here. Doc. 347. Having heard the
evidence at trial, the Court again concludes that such
an approach would be inequitable. The issue here is
not individual participant entitlements or benefits, all
of which have been satisfied already. Instead, it is
whether Defendants retained any additional profit
that should be disgorged. What matters for purposes of
that assessment is what the Bank and the Plan real-
ized in the aggregate, not what happened with respect
to individual participants’ accounts.

44. In addition, the Court separately rejects Plain-
tiffs’ contention that, at least in the event their experts’
profit estimates are not accepted, they or a special
master should be granted further review of all partici-
pant-by-participant transaction records for purposes of
conducting a participant-by-participant analysis and
then cumulating the results in order to determine any
profit. In its March 2016 Order setting the trial date
and discovery schedule, this Court ordered that if any
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party needed additional discovery, it was to request a
conference with the Court and that any motion “should
be filed as soon as possible.” Doc. 347 at 13. Plaintiffs
could have filed a motion for additional data pursuant
to this order, but they did not; nor did they make any
request to the Court for appointment of a special mas-
ter. Plaintiffs’ requests to the Court for additional data
now, after the close of the discovery period and submis-
sion of all expert reports, are untimely, and granting
them would be prejudicial to Defendants and wasteful
of judicial resources. Similarly, Plaintiffs’ attempt to
reserve the possibility of a second bite at the apple af-
ter trial through appointment of a special master is
also untimely, and would be prejudicial and wasteful.

e. Under The Appropriate Analysis,
The Court Concludes That The Bank
Did Not Retain Any Profit

45. The Plaintiffs have not carried their burden as
claimants of an accounting for profit to establish that
any profit was retained as a result of the transfer.

46. Regardless of which party bears the burden of
proof, the Court concludes that the Defendants did not
retain any profit as a result of the transfer strategy.

47. Plaintiffs’ claim is accordingly moot.

48. Judgment shall be entered in favor of Defendants
and against all Plaintiffs.

IT IS SO ORDERED.
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Signed: April 27, 2017
/s/ Graham C. Mullen

Graham C. Mullen
United States District Judge

[SEAL]
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WYNN, Circuit Judge:

In this Employee Retirement Income Security Act
of 1974 (“ERISA”) case, an employer was deemed to
have wrongly transferred assets from a pension plan
that enjoyed a separate account feature to a pension
plan that lacked one. Although the transfers were vol-
untary and the employer guaranteed that the value of
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the transferred assets would not fall below the pre-
transfer amount, an Internal Revenue Service audit
resulted in a determination that the transfers none-
theless violated the law.

Plaintiffs, who held such separate accounts and
agreed to the transfers, brought suit under ERISA and
sought disgorgement of, i.e., an accounting for profits
as to, any gains the employer retained from the trans-
action. The district court dismissed their case, holding
that they lacked statutory and Article III standing. For
the reasons that follow, we disagree and hold that
Plaintiffs have both statutory and Article III standing.
Further, we hold that Plaintiffs’ claim is not time-
barred. Accordingly, we reverse and remand the matter
for further proceedings.

I.
A.

In 1998, NationsBank! (“the Bank”) amended its
defined-contribution plan (“the 401(k) Plan”) to give el-
igible participants a one-time opportunity to transfer
their account balances to its defined-benefit plan (“the
Pension Plan”). The Pension Plan provided that partic-
ipants who transferred their account balances would

have the same menu of investment options that they
did in the 401(k) Plan. Further, the Bank amended the

! In September 1998, NationsBank merged with BankAmer-
ica Corporation. The resulting entity was named Bank of America
Corporation. Here, “the Bank” collectively refers to the defend-
ants.
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Pension Plan to provide the guarantee that partici-
pants who elected to make the transfer would receive,
at a minimum, the value of the original balance of their
401(k) Plan accounts (“the Transfer Guarantee”).

The 401(k) Plan participants’ accounts reflected
the actual gains and losses of their investment options.
In other words, the money that 401(k) Plan partici-
pants directed to be invested in particular investment
options was actually invested in those investment op-
tions, and 401(k) Plan participants’ accounts reflected
the investment options’ net performance.

By contrast, Pension Plan participants’ accounts
reflected the hypothetical gains and losses of their
investment options. Although Pension Plan partici-
pants selected investment options, this investment
was purely notional. By design, Pension Plan partici-
pants’ selected investment options had no bearing on
how Pension Plan assets were actually invested. In-
stead, the Bank invested Pension Plan assets in invest-
ments of its choosing,? periodically crediting each
Pension Plan participant’s account with the greater of
(1) the hypothetical performance of the participant’s
selected investment option, or (2) the Transfer Guar-
antee.

Plaintiffs William Pender and David McCorkle
(collectively with those similarly situated, “Plaintiffs”)

2 The record does not state precisely what the Bank invested
in, but nothing in the Pension Plan documents required the Bank
to invest in the menu of investment options available to the 401(k)
and Pension Plan participants.
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are among the eligible participants who elected to
transfer their account balances. Participants who
elected to transfer their 401(k) Plan balances to the
Pension Plan may not have appreciated the difference
between the plans, particularly if they maintained
their original investment options. But for the Bank,
each transfer represented an opportunity to make
money.? As long as the Bank’s actual investments pro-
vided a higher rate of return than Pension Plan partic-
ipants’ hypothetical investments, the Bank would
retain the spread. And although the spread generated
by each account might have been relatively small, in
the aggregate and over time, this strategy could yield
substantial gains for the Bank.*

B.

To illustrate by way of example, consider 401(k)
Plan participants Jack and Jill. They each have ac-
count balances of $100,000, and each has selected the

3 In communications to 401(k) Plan participants leading up
to the transfers, the Bank explained that “[e]xcess proceeds would
decrease plan costs, saving money for the company.” J.A. 364. See
also J.A. 375 (“What’s in it for the Company? . . . When associates
take advantage of the one-time 401(k) Plan transfer option, there
is a potential savings to the company—the more money transferred,
the greater the savings potential.”). Although the Bank charac-
terized the primary effect of the transfer option as generating
“savings,” the difference between savings and profit in this con-
text is merely semantic. Regardless of which term is used, the
Bank made money.

4 The Bank expressly noted this in its communication to

transfer-eligible plan participants. J.A. 375 (“[TThe more money
transferred, the greater the savings potential.”)
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same investment option, which generates a 60-percent
return over a 10-year period. Jack decides to keep his
401(k) Plan account, and Jill decides to make the
transfer to the Pension Plan.

When Jill transfers her assets to the Pension Plan,
she selects the same 60-percent-return investment op-
tion she had in the 401(k) Plan. But instead of actually
investing the $100,000 Jill transferred to the Pension
Plan according to her selected investment option, the
Bank periodically notes the value that her assets
would have gained on her selected investment options
but actually invests it in an investment portfolio that
generates a 70-percent return over 10 years.

Fast forward ten years: Jack’s actual investment
of the initial $100,000 generates $60,000 in actual re-
turns. Jill’'s hypothetical investment of the $100,000
she transferred from the 401(k) Plan to the Pension
Plan generates $60,000 in investment credits. The ac-
counts are both valued at $160,000.

Jack’s $160,000 401(k) Plan account balance rep-
resents the full value of the initial balance plus his
actual investment performance. But the $160,000 bal-
ance of Jill’s Pension Plan account does not represent
the full value of the $100,000 that she transferred from
the 401(k) Plan and the actual investment performance
of that money. Because the Bank actually invested that
money in investment options with a 70-percent return
over the ten-year period, it generated $70,000. Due to
the difference between the Bank’s actual rate of return
and the rate of return of Jill’'s selected investment
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option, the Bank retains $10,000 after it credits her
Pension Plan account with $60,000. The spread be-
tween the actual investment returns ($70,000) and the
hypothetical returns ($60,000) may be small on the in-
dividual account level ($10,000 for Jill’s Pension Plan
account). But it is greater than the amount of money
the Bank stands to gain from Jack’s account ($0). And
with the thousand of Jills working for a large employer
like the Bank, it has the potential to add up.

C.

In the wake of a June 2000 Wall Street Journal ar-
ticle covering these types of retirement plan transfers,’
the Internal Revenue Service opened an audit of the
Bank’s plans. In 2005, the IRS issued a technical ad-
vice memorandum, in which it concluded that the
transfers of 401(k) Plan participants’ assets to the Pen-
sion Plan between 1998 and 2001 violated Internal
Revenue Code § 411(d)(6) and Treasury Regulation
§ 1-411(d)-4, Q&A-3(a)(2). According to the IRS, the
transfers impermissibly eliminated the 401(k) Plan
participants’ “separate account feature,” meaning that
participants were no longer being credited with the ac-
tual gains and losses “generated by funds contributed
on the participant(s’] behalf.” J.A. 518.

In May 2008, the Bank and the IRS entered into a
closing agreement. Under the terms of the agreement,

5 Ellen E. Schultz, Firms Expand Uses of Retirement Funds:
Bank of America Offers Staff Rollovers Into Pension Plan, Wall
St. Journal, June 19, 2000, at A2.
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the Bank (1) paid a $10 million fine to the U.S. Treas-
ury, (2) set up a special-purpose 401(k) plan, (3) and
transferred Pension Plan assets that were initially
transferred from the 401(k) Plan to the special-purpose
401(k) plan. The Bank also agreed to make an ad-
ditional payment to participants who had elected to
transfer their assets from the 401(k) Plan to the Pen-
sion Plan if the cumulative total return of their hypo-
thetical investments was less than a certain amount.®

All settlement-related transfers were finalized by
2009.

D.

Plaintiffs filed their original complaint against the
Bank in the U.S. District Court for the Southern Dis-
trict of Illinois in 2004, alleging several ERISA viola-
tions stemming from plan amendments and transfers.
The Bank moved under 28 U.S.C. § 1404(a) to change
venue, and the case was transferred to the Western
District of North Carolina. There, the district court dis-
missed three of the four counts contained in the com-
plaint. See McCorkle v. Bank of America Corp., 688 F.3d
164,169 n.4, 177 (4th Cir. 2012).

6 For a more detailed discussion of how the Bank determined
whether participants qualified for this additional payment, see
Pender, 2013 WL 4495153, at *4.
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Plaintiffs’ lone remaining claim alleges a violation
of ERISA § 204(g)(1), 29 U.S.C. § 1054(g)(1),” which
states that an ERISA-plan participant’s “accrued ben-
efit” “may not be decreased by an amendment of the
plan” unless specifically provided for in ERISA or reg-
ulations promulgated pursuant to ERISA. According to
Plaintiffs, the Bank improperly decreased the accrued
benefit of the separate account feature. Relying, at
least in part, upon the IRS’s declaration that the
transfers from the 401(k) Plan to the Pension Plan
violated both Treasury Regulation § 1.411(d)-4,
Q&A-3(a)(2) and the statute it implements, I.R.C.
§ 411(d)(6)(A)8, Plaintiffs sought to use ERISA’s civil
enforcement provision, ERISA § 502(a), 29 U.S.C.
§ 1132(a), to recover the profits the Bank retained af-
ter it transferred the effected Pension Plan accounts to
the special-purpose 401(k) plan.

At the hearing on the parties’ cross-motions for
summary judgment, the Bank argued that (1) its
closing agreement with the IRS stripped Plaintiffs of
Article III standing because it restored the separate
account feature, and (2) the statute of limitations
barred Plaintiffs’ claims. Plaintiffs countered with a
request for declarations that (1) they are entitled to
any spread between what they were paid and the
actual investment gains of the assets that were

7 This opinion uses a parallel citation to the United States
Code and the ERISA code the first time a statute is cited and
thereafter refers only to the ERISA code citation.

8 I.R.C. § 411(d)(6)(A) is the Internal Revenue Code analogue
to ERISA § 204(g)(1).
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originally in the 401(k) Plan, and (2) the agreement be-
tween the Bank and the IRS did not extinguish their
ERISA claims. The district court granted the Bank’s
motion, denied Plaintiffs’ motion, and dismissed the
case on the basis that Plaintiffs lacked standing.
Pender v. Bank of Am. Corp., No. 3:05-CV-00238-GCM,
2013 WL 4495153, at *11 (W.D.N.C. Aug. 19, 2013).
Plaintiffs appealed.

II.

We review a district court’s disposition of cross-
motions for summary judgment de novo, examining
each motion seriatim. Libertarian Party of Virginia v.
Judd, 718 F.3d 308, 312 (4th Cir.), cert. denied, 134
S. Ct. 681 (2013). We view the facts and inferences aris-
ing therefrom in the light most favorable to the non-
moving party to determine whether there exists any
genuine dispute of material fact or whether the mo-
vant is entitled to judgment as a matter of law. Id. And
we review legal questions regarding standing de novo.
David v. Alphin, 704 F.3d 327, 333 (4th Cir. 2013).

III.

On appeal, Plaintiffs contend that they are enti-
tled to the full value of the investment gains the Bank
realized using the assets transferred to the Pension
Plan. To assert such a claim under ERISA, Plaintiffs
must possess both statutory and Article III standing,
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David, 704 F.3d at 333, which we now respectively ad-
dress.

A.

To show statutory standing, Plaintiffs must iden-
tify the portion of ERISA that entitles them to bring
the claim for the relief they seek. Plaintiffs argue that
ERISA § 502(a)(1)(B), which allows a beneficiary to re-
cover benefits due under the terms of the plan, enables
them to bring their claim. In the alternative, they ar-
gue that Sections 502(a)(2) and 502(a)(3) also entitle
them to the relief they seek. We consider each.

1.

Under ERISA § 502(a)(1)(B), “[a] civil action may
be brought by a participant or a beneficiary to recover
benefits due to him under the terms of his plan, to en-
force his rights under the terms of the plan, or to clarify
his rights to future benefits under the terms of the
plan.” (emphases added). Plaintiffs argue that ERISA
§ 502(a)(1)(B) is the proper section under which to
bring a claim for benefits due based on a misapplied
formula and that the Bank “‘misapplied’ [the] formula”
when it failed to administer the plan in a manner “con-
sistent with ERISA’s minimum standards.” Appel-
lants’ Br. at 45-46 (emphasis omitted). However,
CIGNA Corp. v. Amara, 131 S. Ct. 1866 (2011), explic-
itly precludes them from using this provision to re-
cover the relief they seek.
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In Amara, as here, the plaintiffs sought to enforce
the plan not as written, but as it should properly be
enforced under ERISA. The district court ordered the
terms of the plan “reformed” and then enforced the
changed plan. Id. at 1866. But as the Supreme Court
underscored, “[t]he statutory language speaks of en-
forcing the terms of the plan, not of changing them.”
Id. at 1876-77 (internal quotation marks, citation, and
emphasis omitted). Indeed, “nothing suggest[ed] that
[Section 502(a)(1)(B)] authorizes a court to alter those
terms . .. where that change, akin to the reform of a
contract, seems less like the simple enforcement of a

contract as written and more like an equitable rem-
edy.” Id. at 1877.

Here, as in Amara, Plaintiffs’ requested remedy
would require the court to do more than simply enforce
a contract as written. Rather, as we will soon discuss,
what they ask sounds in equity. Accordingly, Section
502(a)(1)(B) provides no avenue for bringing their
claim.

2.

Under ERISA § 502(a)(2), a plan beneficiary may
bring a civil action for “appropriate relief” when a plan
fiduciary breaches its statutorily imposed “responsibil-
ities, obligations, or duties,” ERISA § 409, 29 U.S.C.
§ 1109. Plaintiffs argue that they may seek relief un-
der Section 502(a)(2) because the Bank breached a fi-
duciary obligation by failing to “act with the best
interest of participants in mind” and by “ignor[ing] the
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terms of the amendments to the extent the amend-
ments were inconsistent with ERISA.” J.A. 236. How-
ever, again Plaintiffs’ claim is precluded by Supreme
Court precedent because Pegram v. Herdrich, 530 U.S.
211 (2000), bars recovery under this provision.

Unlike traditional trustees who are bound by the
duty of loyalty to trust beneficiaries, ERISA fiduciaries
may wear two hats. “Employers, for example, can be
ERISA fiduciaries and still take actions to the disad-
vantage of employee beneficiaries, when they act as
employers (e.g., firing a beneficiary for reasons unre-
lated to the ERISA plan), or even as plan sponsors (e.g.,
modifying the terms of a plan as allowed by ERISA to
provide less generous benefits).” Pegram, 530 U.S. at
225. Thus, the “threshold question” we must ask here
is whether the Bank acted as a fiduciary when “taking
the action subject to complaint.” Id. at 226.

Under ERISA, a person is a fiduciary vis-a-vis a
plan “to the extent” that he (1) “exercises any discre-
tionary authority or discretionary control respecting
management of such plan or. . . its assets,” (2) “renders
investment advice for a fee or other compensation,” or
(3) “has any discretionary authority or discretionary
responsibility in the administration of such plan.”
ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A). Accordingly,
the Bank is a fiduciary only to the extent that it acts
in one of these three capacities.

As we read Count IV of Plaintiffs’ Fourth Amended
Complaint, i.e., Plaintiffs’ one remaining claim, they
assert two fiduciary breaches: (1) the Bank breached a
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fiduciary duty when it amended the 401(k) Plan and
Pension Plan to permit the transfers; and (2) the Bank
breached a fiduciary duty when it permitted the volun-
tary transfers between the plans. Neither holds water.

The first claim fails because “[p]lan sponsors who
alter the terms of a plan do not fall into the category of
fiduciaries.” Lockheed Corp. v. Spink, 517 U.S. 882, 890
(1996). Instead, these actions are analogous to those of
trust settlors. Id.

The second claim fails for the simple reason that
the Bank did not exercise discretion regarding the
transfers. The transfers between the 401(k) Plan and
the Pension Plan occurred only for those plan partici-
pants who affirmatively and voluntarily directed the
Bank to take such action. Because following partici-
pants’ directives did not involve discretionary plan ad-
ministration so as to trigger fiduciary liability as
required under ERISA § 3(21)(A), that action cannot
support an ERISA § 502(a)(2) claim.

3.

Finally, under Section 502(a)(3), a plan beneficiary
may obtain “appropriate equitable relief” to redress
“any act or practice which violates” ERISA provisions
contained in a certain subchapter of the United States
Code. To determine whether Section 502(a)(3) ap-
plies to these facts, we must answer two questions:
(1) Did the transfers violate a covered ERISA pro-
vision? And if so, (2) does the relief Plaintiffs seek
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constitute “appropriate equitable relief” within the
meaning of the statute? The answer to both questions
is yes.

1.

ERISA § 204(g)(1), which is also known as the
anti-cutback provision, is a covered provision under
Section 502(a)(3). It provides that a plan amendment
may not decrease a participant’s “accrued benefit.”
ERISA § 3(23)(B), 29 U.S.C. § 1002(23)(B), defines the
accrued benefit in a 401(k) plan as “the balance of the
individual’s account.” In the technical advice memo-
randum, the IRS concluded that the transfers between
the 401(k) Plan and the Pension Plan violated I.R.C.
§ 411(d)(6) and Treasury Regulation § 1.411(d)-4, Q&A-
3. See J.A.519.1.R.C. § 411(d)(6) provides—in language
nearly identical to ERISA § 204(g)(1)-that a plan
amendment may not decrease a participant’s “accrued
benefit.” Treasury Regulation § 1.411(d)-4, Q&A-
3(a)(2), which implements I.R.C. § 411(d)(6), further
provides that the “separate account feature of an em-
ployee’s benefit under a defined contribution plan”
is a protected benefit within the meaning of I.R.C.
§ 411(d)(6).

According to the IRS’s interpretation of the rele-
vant statutes and regulations, “separate account fea-
ture’ describes the mechanism by which a [defined
contribution plan] accounts for contributions and ac-
tual earnings/losses thereon allocated to a specific de-
fined contribution plan participant with the risk of
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investment experience being borne by the participant.”
J.A. 517. In a defined contribution plan like the 401(k)
Plan, assets are actually invested in participants’ cho-
sen investment. 401(k) Plan participants bear the in-
vestment risk, but this is unproblematic because their
account balances are identical to the actual perfor-
mance of their actual investments.

By contrast, because Pension Plan participants’
“investments” are hypothetical, there is no guaranteed
correlation between their account balances and the
assets available to cover Pension Plan liabilities. De-
pending on the success of the Bank’s actual invest-
ments, the Pension Plan’s assets may lack sufficient
funds to satisfy all of its liabilities (or may run a sur-
plus).

Turning to a textual analysis, we insert the rele-
vant language from Section 3 (23) (B) into Section 204
(g) (1): “The [balance of the individual’s account] may
not be decreased by an amendment of the plan....”
The Transfer Guarantee provides assurances that in-
dividuals will receive no less than the monetary value
of their 401(k) Plan accounts at the time of transfer.
But the Bank’s promise that the value of the trans-
ferred funds will not decrease below a certain thresh-
old—even if, for example, it invests Pension Plan assets
poorly and loses the money—is not the same as actually
not decreasing the account balance. It brings to mind
the (instructive, even if distinguishable) difference be-
tween making a loan that the borrower promises to re-
pay and leaving your money in your bank account.



App. 117

Assuming all goes well, the end result may well be the
same; but they plainly are not the same thing.

In essence, Section 204(g)(1)’s prohibition against
amendments that decrease defined contribution plan
participants’ account balances is a variation on a trus-
tee’s duty to preserve trust property. See Restatement
(Second) of Trusts § 176. An ERISA plan sponsor is un-
der no duty to ensure that defined contribution plan
participants do not decrease their account balances
through their own actions. But the plan sponsor cannot
take actions that decrease participant account bal-
ances.

For these reasons, and in light of the similarities
between I.R.C. § 411(d)(6) and ERISA § 204(g)(1), and
the IRS’s persuasive analysis, we hold that a defined
contribution plan’s separate account feature consti-
tutes an “accrued benefit” that “may not be decreased
by amendment of the plan” under Section 204(g)(1).
The transfers at issue here resulted in a loss of the
separate account feature and thus violated Section
204(g)(1).

ii.

Although the Bank’s violation of Section 204(g)(1)
is a necessary component of Plaintiff’s claim for relief
under Section 502(a)(3), that violation alone is insuffi-
cient to confer statutory standing. Plaintiffs must also
seek “appropriate equitable relief.” This, they do.
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The Supreme Court has interpreted the term “ap-
propriate equitable relief,” as used in Section 502(a)(3),
to refer to “those categories of relief that, traditionally
speaking (i.e., prior to the merger of law and equity)
were typically available in equity.” Amara, 131 S. Ct.
at 1878 (quoting Sereboff v. Mid Atl. Med. Servs., Inc.,
547 U.S. 356, 361 (2006)) (internal quotation marks
omitted). Further, because Section 502(a)(3) functions
as a “safety net, offering appropriate equitable relief
for injuries caused by violations that § 502 does not
elsewhere adequately remedy,” Varity Corp. v. Howe,
516 U.S. 489, 512 (1996), equitable relief will not nor-
mally be “appropriate” if relief is available under an-
other subsection of Section 502(a). Id. at 515.

Here, Plaintiffs seek the difference between (1) the
actual investment gains the Bank realized using the
assets transferred to the Pension Plan, and (2) the
transferred assets’ hypothetical investment perfor-
mance, which the Bank has already paid Pension Plan
participants. In other words, Plaintiffs seek the profit
the Bank made using their assets. This is the hornbook
definition of an accounting for profits.

An accounting for profits “is a restitutionary rem-
edy based upon avoiding unjust enrichment.” 1 D.
Dobbs, Law of Remedies § 4.3(5), p. 608 (2d ed. 1993)
(hereinafter Dobbs). It requires the disgorgement of
“profits produced by property which in equity and good
conscience belonged to the plaintiff.” Id. It is akin to a
constructive trust, but lacks the requirement that
plaintiffs “identify a particular res containing the prof-
its sought to be recovered.” Great-W. Life & Annuity
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Ins. Co. v. Knudson, 534 U.S. 204, 214 n.2 (2002) (citing
1 Dobbs § 4.3(1), at 588; id., § 4.3(5), at 608).

In Knudson, the Supreme Court expressly noted
that, unlike other restitutionary remedies, an account-
ing for profits is an equitable remedy. 534 U.S. at 214
n.2. The Court also suggested that an accounting for
profits would support a claim under Section 502(a)(3)
in the appropriate circumstances. See id. (noting that
the petitioners did not claim profits produced by cer-
tain proceeds and were not entitled to those proceeds).
This case presents those appropriate circumstances.

Unlike the petitioners in Knudson, Plaintiffs seek
profits generated using assets that belonged to them.
And, as explained above, Section 502(a)’s other subsec-
tions do not afford Plaintiffs any relief. If Section
204(g)(1)’s proscription against decreasing accrued ben-
efits is to have any teeth, the available remedies must
be able to reach situations like the one this case pre-
sents, i.e., where a plan sponsor benefits from an ERISA
violation, but plan participants—perhaps through luck
or agency intervention—suffer no monetary loss. See
McCravy v. Met. Life Ins. Co., 690 F.3d 176, 182-83 (4th
Cir. 2012) (“[W]ith Amara, the Supreme Court clarified
that [various equitable] remedies . . . are indeed avail-
able to ERISA plaintiffs. . . . [O]therwise, the stifled
state of the law interpreting [Section 502(a)(3)] would
encourage abuse.”). Because it “holds the defendant li-
able for his profits, not for damages,” 1 Dobbs § 4.3(5),
at 611, the equitable remedy of accounting for profits
adequately addresses this concern. Cf. Amalgamated
Clothing & Textile Workers Union, AFL-CIO v. Murdock,



App. 120

861 F.2d 1406, 1413-14 (9th Cir. 1988) (holding that a
constructive trust was an “important, appropriate, and
available” remedy under Section 502(a)(3) for breach of
trust, even when plaintiffs had “received their actuar-
ially vested plan benefits”).

In sum, Plaintiffs have statutory standing under
Section 502(a)(3) to bring their claim.

B.

The Bank argues that even if it violated certain
provisions of ERISA, the district court properly granted
summary judgment because Plaintiffs lack Article III
standing. The Bank argues that the transfers from
the Pension Plan to the special-purpose 401(k) plan
mooted any injury.

For the federal courts to have jurisdiction, plain-
tiffs must possess standing under Article III, § 2 of the
Constitution. See David, 704 F.3d at 333. There exist
three “irreducible minimum requirements” for Article
I1I:

(1) an injury in fact (i.e., a ‘concrete and par-
ticularized’ invasion of a ‘legally protected in-
terest’);

(2) causation (i.e., a ‘fairly ... tracelable]’
connection between the alleged injury in fact
and the alleged conduct of the defendant); and

(3) redressability (i.e., it is ‘likely’ and not
merely ‘speculative’ that the plaintiff’s injury
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will be remedied by the relief plaintiff seeks
in bringing suit).

Sprint Commc’ns Co., L.P. v. APCC Serv., Inc., 554 U.S.
269, 273-74 (2008) (citing Lujan v. Defenders of Wild-
life, 504 U.S. 555, 560-61 (1992)).

1.

Our analysis first focuses on whether Plaintiffs
have demonstrated an injury in fact. The crux of the
Bank’s standing argument is that Plaintiffs have not
suffered a financial loss. We, however, agree with the
Third Circuit that “a financial loss is not a prerequisite
for [Article III] standing to bring a disgorgement claim
under ERISA.” Edmonson v. Lincoln Nat. Life Ins. Co.,
725 F.3d 406, 417 (3d Cir. 2013), cert. denied, 134 S. Ct.
2291 (2014); see also Vander Luitgaren v. Sun Life Ins.
Co. of Canada, No. 09-CV-11410, 2010 WL 4722269, at
*1 (D.Mass. Nov. 18, 2010) (rejecting argument that
plaintiff lacked standing to sue for disgorgement of
profit earned via a retained asset account).’

® But see Kendall v. Employees Ret. Plan of Avon. Prods., 561
F.3d 112, 119 (2d Cir. 2009). In Kendall, the Second Circuit artic-
ulated the requirement that ERISA plaintiffs seeking disgorge-
ment must show individual loss. 561 F.3d 112. But such a
limitation would foreclose an action for breach of fiduciary duty
in cases where the fiduciary profits from the breach but the plan
or plan beneficiaries incur no financial loss. ERISA, however, pro-
vides for a recovery in such cases, and we reject such “perverse
incentives.” McCravy, 690 F.3d at 183. We thus similarly reject
the Second Circuit’s view.
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As an initial matter, it goes without saying that
the Supreme Court has never limited the injury-in-
fact requirement to financial losses (otherwise even
grievous constitutional rights violations may well not
qualify as an injury). Instead, an injury refers to
the invasion of some “legally protected interest” aris-
ing from constitutional, statutory, or common law.
Lujan v. Defenders of Wildlife, 504 U.S. 555,578 (1992).
Indeed, the interest may exist “solely by virtue of stat-
utes creating legal rights, the invasion of which creates
standing.” Id. (internal quotation marks and citation
omitted). Thus, “standing is gauged by the specific
common-law, statutory or constitutional claims that a
party presents.” Intl Primate Prot. League v. Adm’rs of
Tulane Educ. Fund, 500 U.S. 72, 77 (1991). We there-
fore examine the principles that underlie Plaintiffs’
claim for an accounting for profits under ERISA
§ 502(a)(3) to discern whether there exists a legally
protected interest.

It is blackletter law that a plaintiff seeking an
accounting for profits need not suffer a financial loss.
See 1 Dobbs § 4.3(5), at 611 (“Accounting holds the de-
fendant liable for his profits, not damages.”); see also
Restatement (Third) on Restitution and Unjust En-
richment § 51 cmt. a (2011) (noting that the object of
an accounting “is to strip the defendant of a wrongful
gain”). Requiring a financial loss for disgorgement
claims would effectively ensure that wrongdoers could
profit from their unlawful acts as long as the wronged
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party suffers no financial loss. We reject that notion.
Edmonson, 725 F.3d at 415.1°

As the Third Circuit recently underscored—in a
fiduciary breach case that, while distinguishable,
we nevertheless find instructive-requiring a plaintiff
seeking an accounting for profits to demonstrate a fi-
nancial loss would allow those with obligations under
ERISA to profit from their ERISA violations, so long as
the plan and plan beneficiaries suffer no financial loss.
Edmonson, 725 F.3d at 415. Such a result would be
hard to square with the overall tenor of ERISA, “a com-
prehensive statute designed to promote the interests
of employees and their beneficiaries in employee bene-
fit plans.” Ingersoll-Rand Co. v. McClendon, 498 U.S.
133, 137 (1990) (internal quotation marks omitted). In
addition, it would directly contradict ERISA’s provi-
sion covering liability for breach of fiduciary duty,
which requires a fiduciary who breaches “any of [his or
her statutory] responsibilities, obligations, or duties” to
restore “any profits” to the plan. ERISA § 409(a).

Finally, we note that ERISA borrows heavily from
the language and the law of trusts. See Firestone
Tire & Rubber Co. v. Bruch, 489 U.S. 101, 110 (1989)

10 The district court supported its ruling that Plaintiffs failed
to satisfy Article III’s injury-in-fact requirement with a citation to
Horvath v. Keystone Health Plan East, Inc., 333 F.3d 450, 456
(2003), which it said stood for the proposition that an ERISA
plaintiff seeking disgorgement must show individual loss. Pender,
2013 WL 4495153, at *9. Yet the Third Circuit itself has made
plain that “[nJothing in Horvath . . . states or implies that a net
financial loss is required for standing to bring a disgorgement
claim.” Edmonson, 725 F.3d at 417.
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(“ERISA abounds with the language and terminology
of trust law.”).1! Under traditional trust law principles,
when a trustee commits a breach of trust, he is ac-
countable for the profit regardless of the harm to the
beneficiary. See Restatement (Second) of Trusts § 205,
cmt. h; see also 4 Scott & Ascher on Trusts § 24.7, at
1682(5th ed. 2006) (“It is certainly true that a trustee
who makes a profit through a breach of trust is ac-
countable for the profit. But it is also true that a trus-
tee is accountable for all profits arising out of the
administration of the trust, regardless of whether
there has been a breach of trust.”).

By proscribing plan amendments that decrease
plan participants’ accrued benefits—i.e., harm benefi-
ciaries’ existing rights—ERISA functionally imports
traditional trust principles. Here, these principles dic-
tate that plan beneficiaries have an equitable interest
in profits arrived at by way of a decrease in their ben-
efits.!?

In sum, for standing purposes, Plaintiffs incurred
an injury in fact, i.e., an invasion of a legally protected

1 Courts have also looked to trust principles to answer ques-
tions regarding Article III standing in appropriate cases. E.g.,
Scanlan, 669 F.3d at 845 (“IW]e see no reason why canonical prin-
ciples of trust law should not be employed when determining the
nature and extent of a discretionary beneficiary’s interest for pur-
poses of an Article III standing analysis.”).

12 Accord United States v. $4,224,958.57, 392 F.3d 1002, 1005
(9th Cir. 2004) (holding that if claimants proved their construc-
tive trust claim they would have an equitable interest in the de-
fendant property, which would provide them with Article III
standing).
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interest, because they “suffered an individual loss,
measured as the ‘spread’ or difference between the
profit the [Bank] earned by investing the retained as-
sets and the [amount] it paid to [them].” Edmonson,
725 F.3d at 417.

2.

Continuing the Article III standing analysis,
Plaintiffs satisfy the causation and redressability re-
quirements. But for the Bank’s improper retention of
profits, Plaintiffs would not have suffered an injury in
fact. And the relief Plaintiffs seek is not speculative in
nature; the Bank invested those assets, and the profits
made by those investments should be readily ascer-
tainable.

3.

The Bank argues that even if Plaintiffs had Article
III standing at the time they filed the suit, its closing
agreement with the IRS restored any loss of the sepa-
rate account feature and mooted Plaintiffs’ claims.
Here, too, we disagree.

The Supreme Court has repeatedly referred to
mootness as “the doctrine of standing set in a time
frame.” Friends of the Earth, Inc. v. Laidlaw Envtl.
Servs. (TOC), Inc.,528 U.S. 167,170 (2000) (quoting Ar-
izonans for Official English v. Arizona, 520 U.S. 43, 68
(1997)). If a live case or controversy ceases to exist af-
ter a suit has been filed, the case will be deemed moot
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and dismissed for lack of standing. Lewis v. Cont’l Bank
Corp., 494 U.S. 472, 477 (1990). But “[a] case becomes
moot only when it is impossible for a court to grant any
effectual relief whatever to the prevailing party.” Knox
v. Serv. Employees Int’l Union, Local 1000, 132 S. Ct.
2277, 2287 (2012) (quoting Erie v. Pap’s A.M., 529 U.S.
277, 287 (2000) (internal quotation marks omitted))
(emphasis added).

The Bank rightly notes that its closing agreement
with the IRS restored Plaintiffs’ separate account fea-
ture. That restoration, however, did not moot the case.
Plaintiffs contend that the Bank retained a profit, even
after it restored the separate account feature to Plain-
tiffs and paid a $10 million fine to the IRS. Defendants
do not rebut this argument, noting only that there has
been no discovery to this effect. If an accounting ulti-
mately shows that the Bank retained no profit, the
case may well then become moot. “But as long as the
parties have a concrete interest, however small, in the
outcome of the litigation, the case is not moot.” Ellis v.
Bhd. of Ry., Airline & S.S. Clerks, Freight Handlers,
Exp. & Station Employees, 466 U.S. 435,442 (1984) (cit-
ing Powell v. McCormack, 395 U.S. 486, 496-98 (1969)).

In sum, we hold that Plaintiffs have Article III
standing to bring their claims.

IV.

The Bank argues that even if Plaintiffs have
standing, their claims are time-barred by the applic-
able statute of limitations. To determine what the
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applicable statute of limitations is, we engage in a
three-part analysis. First, we identify the statute of
limitations for the state claim most analogous to the
ERISA claim at issue here. Second, because of the 28
U.S.C. § 1404(a) transfer, we must determine whether
the Fourth Circuit’s or the Seventh Circuit’s choice-of-
law rules apply. And third, we apply the relevant
choice-of-law rules to determine which state’s statute
of limitations applies.

A.

“Statutes of limitations establish the period of
time within which a claimant must bring an action.”
Heimeshoff v. Hartford Life & Acc. Ins. Co., 134 S. Ct.
604,610 (2013). When ERISA does not prescribe a stat-
ute of limitations, courts apply the most analogous
state-law statute of limitations. White v. Sun Life As-
sur. Co., 488 F.3d 240, 244 (4th Cir. 2007), abrogated on
other grounds by Heimeshoff, 134 S. Ct. 604.

Although the parties have suggested that the stat-
ute of limitations for contract claims is most analogous,
we disagree. It would be incongruous to hold that
Plaintiffs are unable to pursue relief under Section
502(a)(1)(B) because their claim sounds in equity in-
stead of contract, and then apply the statute of limita-
tions for a breach of contract claim.

In our view, the most analogous statute of lim-
itations is that for imposing a constructive trust. As
noted above, the equitable remedy of an accounting for
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profits is akin to a constructive trust. Knudson, 534
U.S. at 214 n.2.

Both North Carolina and Illinois recognize such
remedies. In North Carolina, a constructive trust may
be “imposed by courts of equity to prevent the unjust
enrichment of the holder of title to, or of an interest in,
property which such holder acquired through . .. cir-
cumstance[s] making it inequitable for him to retain it
against the claim of the beneficiary of the constructive
trust.” Variety Wholesalers, Inc. v. Salem Logistics Traf-
fic Servs., LLC, 723 S.E.2d 744, 751 (N.C. 2012) (quot-
ing Wilson v. Crab Orchard Dev. Co., 171 S.E.2d 873,
882 (N.C. 1970)). Likewise, Illinois’s highest court has
stated that “[wlhen a person has obtained money to
which he is not entitled, under such circumstances
that in equity and good conscience he ought not retain
it, a constructive trust can be imposed to avoid unjust
enrichment.” Smithberg v. Illinois Mun. Ret. Fund, 735
N.E.2d 560, 565 (I11. 2000). Furthermore, neither state
requires wrongdoing to impose a constructive trust.
See id. (citing several cases); Houston v. Tillman, 760
S.E.2d 18, 21-22 (N.C. Ct. App. 2014) (citing Variety
Wholesalers, Inc., 723 S.E.2d at 751-52).

In Illinois, the applicable statute of limitations is
five years. Frederickson v. Blumenthal, 648 N.E.2d 1060,
1063 (Ill. App. Ct. 1995) (citing 735 Ill. Comp. Stat.
5/13-205; Chicago Park District v. Kenroy, Inc., 374
N.E.2d 670 (I1l. App. Ct. 1978), aff’d in part, rev’d in
part by 402 N.E.2d 181 (Ill. 1980)). In North Carolina,
a ten-year statute of limitations applies to “[a]ctions
seeking to impose a constructive trust or to obtain an
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accounting.” Tyson v. N. Carolina Nat. Bank, 286
S.E.2d 561, 564 (N.C. 1982).

B.

We next turn to the question of which circuit’s
choice-of-law rules apply. Plaintiffs initially filed this
case in the District Court for the Southern District
of Illinois. The Bank moved, pursuant to 28 U.S.C.
§ 1404(a), to change the venue of the case by having it
transferred to the District Court for the Western Dis-
trict of North Carolina. We must therefore determine
whether the choice-of-law rules of the transferor court
or those of the transferee court apply.

The majority of circuits to consider the issue ap-
ply the transferor court’s choice-of-law rules. See, e.g.,
Hooper v. Lockheed Martin Corp., 688 F.3d 1037, 1046
(9th Cir. 2001); In re Ford Motor Co., 591 F.3d 406, 413
n.15 (5th Cir. 2009); Olcott v. Delaware Flood Co., 76
F.3d 1538, 1546-47 (10th Cir. 1996; Eckstein v. Balcor
Film Investors, 8 F.3d 1121, 1127 (7th Cir. 1993).13 This
conclusion makes sense: “The legislative history of
[Section] 1404(a) certainly does not justify the rather
startling conclusion that one might get a change of law
as a bonus for a change of venue.” Van Dusen v. Bar-
rack, 376 U.S. 612, 635-36 (1964) (internal quotation

13- But see Lanfear v. Home Depot, Inc., 536 F.3d 1217, 1223
(11th Cir. 2008) (holding that the transferee court may apply its
own choice-of-law rules when the case involves interpreting fed-
eral law); Menowitz v. Brown, 991 F.2d 36, 41 (2d Cir. 1993)
(same).
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marks omitted). We join the majority of our sister cir-
cuits and hold that the transferor court’s choice-of-law
rules apply when a case has been transferred pursuant
to 28 U.S.C. § 1404(a). Accordingly, the Seventh Cir-
cuit’s choice-of-law rules apply here.

C.

Under the Seventh Circuit’s choice-of-law rules,
we look to the forum state “as the starting point.” Ber-
ger v. AXA Network LLC, 459 F.3d 804, 813 (7th Cir.
2006). But “[i]f another state with a significant connec-
tion to the parties and to the transaction has a limita-
tions period that is more compatible with the federal
policies underlying the federal cause of action, that
state’s limitations law ought to be employed because it
furthers, more than any other option, the intent of Con-
gress when it created the underlying right.” Id.

Here, although Illinois may be the forum state, see
Atl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of
Texas, 134 S. Ct. 568, 582-83 (2013) (noting that the
“state law applicable in the original court also appll[ies]
in the transferee court” unless a Section 1404(a) mo-
tion is “premised on the enforcement of a valid forum-
selection clause”); J.A. 462-64 (memorandum and order
discussing reasons for granting the Bank’s motion to
change venue), it is clear to us that North Carolina has
a “significant connection” to the dispute for the same
reasons for which the district court granted the Bank’s
Section 1404(a) motion: “the decision to ‘permit’ the ‘vol-
untary’ transfer of 401(k) Plan assets to the converted
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cash balance plan took place in the Western District of
North Carolina” and “virtually all the relevant wit-
nesses reside in the Western District of North Caro-
lina.” J.A. 462-64.

Further, the Pension Plan contains a choice-of-law
provision applying North Carolina law when federal
law does not apply. See Berger, 459 F.3d at 813-14 (con-
sidering a choice-of-law clause as a non-controlling but
relevant factor in selecting a limitations period). Fi-
nally, North Carolina’s ten-year limitations period is
“more compatible with the federal policies” underlying
ERISA than Illinois’s five-year limitations period; the
longer period provides aggrieved plaintiffs with more
opportunities to advance one of ERISA’s core policies:
“to protect . . . the interests of participants in employee
benefit plans and their beneficiaries . .. by providing
for appropriate remedies, sanctions, and ready access
to the Federal courts.” 29 U.S.C. § 1001(b).

The first of the transfers in question took place in
1998. Plaintiffs filed suit in 2004, a full four years be-
fore the ten-year statute of limitations would have run.
Accordingly, Plaintiffs’ claims are not time-barred by
the applicable ten-year limitations period. The statute
of limitations therefore cannot serve as a basis for af-
firming the district court’s grant of summary judgment
to the Bank.

V.

For the foregoing reasons, we reverse the district
court’s grant of summary judgment in favor of the
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Bank, vacate that portion of the district court’s order
denying Plaintiffs’ motion for summary judgment
based on its erroneous standing determination, and re-
mand for further proceedings.

REVERSED IN PART,
VACATED IN PART,
AND REMANDED
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ORDER

The petition for rehearing en banc was circulated
to the full court. No judge requested a poll under Fed.
R. App. P. 35. The court denies the petition for rehear-
ing en banc.

For the Court
/s/ Patricia S. Connor, Clerk
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29 U.S.C.

United States Code, 2011 Edition

Title 29-LABOR

CHAPTER 18-EMPLOYEE RETIREMENT
INCOME SECURITY PROGRAM
SUBCHAPTER I-PROTECTION OF EMPLOYEE
BENEFIT RIGHTS

Subtitle B-Regulatory Provisions

part 5—administration and enforcement

Sec. 1132—Civil enforcement

From the U.S. Government Publishing Office,
WWW.ZP0.20V

§1132. Civil enforcement

(a) Persons empowered to bring a civil action
A civil action may be brought—
(1) by a participant or beneficiary—

(A) for the relief provided for in subsection (c) of this
section, or

(B) to recover benefits due to him under the terms of
his plan, to enforce his rights under the terms of the
plan, or to clarify his rights to future benefits under
the terms of the plan;

(2) by the Secretary, or by a participant, beneficiary
or fiduciary for appropriate relief under section 1109
of this title;

(3) by a participant, beneficiary, or fiduciary (A) to en-
join any act or practice which violates any provision of
this subchapter or the terms of the plan, or (B) to ob-
tain other appropriate equitable relief (i) to redress
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such violations or (ii) to enforce any provisions of this
subchapter or the terms of the plan;

(4) by the Secretary, or by a participant, or benefi-
ciary for appropriate relief in the case of a violation of
1025(c) of this title;

(5) except as otherwise provided in subsection (b) of
this section, by the Secretary (A) to enjoin any act or
practice which violates any provision of this subchap-
ter, or (B) to obtain other appropriate equitable relief
(i) to redress such violation or (ii) to enforce any provi-
sion of this subchapter;






