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CAPITAL CASE 
QUESTION PRESENTED 

1. Did the Fifth Circuit err in not granting a certificate of appealability on the claims 

presented in violation of the holding of Buck v. Davis, 137 S. Ct. 759 (2017). 
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No. 

BLAINE KEITH MILAM, PETITIONER 

V. 

LORIE DA VIS, RESPONDENT 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

PETITION FOR A WRIT OF CERTIORARI 

Don Bailey, on behalf of Blaine Keith Milam, respectfully petitions for a writ of 

certiorari to review the judgment of the United States Court of Appeals for the Fifth Circuit in 

this case. 

OPINION BELOW 

The opinion of the United States Court of Appeals for the Fifth Circuit, denying a motion 

for certificate ofappealability, is reported at Milam v. Davis, No. 17-70020, 2018 WL 2171208 

(51h Cir. May 10, 2018) (Pet. App. Tab 2). The United States District Court for the Eastern 

District of Texas entered a judgment and denial of certificate of appealability and is reported at 

Milam v. Davis, 4:13cv545 , 2017 WL 3537272 (E.D.Tex. Aug. 16, 2017) (Pet. App. Tab 3). The 

State District Court judgment and sentence was entered on May 27, 2010. (Pet. App. 1). 
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JURISDICTION 

The judgment of the United States Court of Appeals for the Fifth Circuit was entered on 

May 10, 2018. The court of appeals had jurisdiction pursuant to 28 U.S.C. § 2254 and § 1291. 

The jurisdiction of this Court rests on 28 U.S.C. § 1254(1 ). 

STATEMENT 

A. PROCEDURAL HISTORY 

18 year old, Blaine Keith Milam was indicted by a Rusk County, Texas, grand jury for 

the capital murder of eighteen month old Amora Carson, the daughter of his girlfriend, Jesseca 

Carson. Jesseca was also indicted for capital murder and faced a separate trial. 

On May 17, 2010, Mr. Milam was found guilty by a jury of capital murder in 

Montgomery County, Texas, subsequent to a change of venue. The same jury, after hearing 

punishment evidence, recommended a sentence of death. The Fourth Judicial District Court of 

Rusk County, Texas, entered a judgment on May 27, 2010 1
, and sentenced Mr. Milam to death. 

(Pet. App. 1) 

The Texas Court of Criminal Appeals affirmed the conviction on direct appeal. Blaine 

Keith Milam v. State ofTexas, No. AP-76,379, 2012 WL 1868458 (Tex. Crim. App. May, 23 , 

2012)(unpublished opinion). Mr. Milam' s attorney for his state habeas corpus proceeding 

submitted a twenty-four page state application for habeas corpus, which presented four claims, 

none of which focused on the serious errors that occurred in this case or Mr. Milam' intellectual 

disability. (ROA 7501-7526). During this time, Mr. Milam pleaded in writing to the Court that 

his attorney was not communicating with him and asked for another attorney. The State District 

Court brought Mr. Milam back to Rusk County to lecture him that "I feel like you' ve got one of 

1 The judgment was not signed until June 8, 2010. 
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the best, if not the best writ lawyers around" and denied his request for another attorney. (ROA 

8091-8097) 

The Texas Court of Criminal Appeals promptly denied the twenty-four page state 

application for writ of habeas corpus in a half page order on September 11 , 2013. Ex Parte 

Blaine Keith Milam, WR-79,322-01 , 2013 WL 4856200 (Tex. Crim. App. Sept. 11 , 

2013 )( unpublished order) 

Current counsel was appointed by the Federal District Court and a petition was 

submitted. Shortly after the case was transferred from one District Judge to another District 

Judge, a Judgment was entered denying the petition and denying a certificate of appealability. 

Milam v. Davis, 4:13cv545, 2017 WL 3537272 (E.D.Tex. Aug. 16, 2017)(Pet. App. 3) 

A petition for Certificate of Appealability was submitted to the Fifth Circuit. The Fifth 

Circuit denied the petition for a certificate of appealability. Milam v. Davis, No. 17-70020, 2018 

WL 2171208 (51h Cir. May 10, 2018) (Pet. App. Tab 2) Based upon the denial ofthe certificate 

of appealability by both the District Court and the Fifth Circuit, Mr. Milam seeks a petition for 

writ of certiorari to consider if a certificate of appealability should have been granted. 

B. FACTUAL HISTORY 

On December 2, 2008, Blaine Milam was a person who defense and state experts agreed 

was in the category ofretarded or borderline retarded "one way or the other. "2 Mr. Milam was in 

a destructive relationship with Jesseca Carson, who was likely suffering from postpartum 

psychosis. On the night of December 2, 2008, Jesseca's daughter, Amora, was horribly mutilated 

and murdered by either Jesseca, Blaine or both. The following morning, Blaine called 911 and 

reported the death of Amora. 

2 Report of Dr. Gripon referenced in the testimony of Dr. Cunningham (ROA 5242-5244) 
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Nelda Thornton was Mr. Milam' s rural first grade teacher. Ms. Thornton noted that Mr. 

Milam had poor attendance, had a speech problem and was a slow student. Ms. Thornton opined 

that Mr. Milam was a quite student who probably needed a little help. Put another way, he was 

slow and shy, and was absent a lot, even in the first grade. (ROA 5063-5065) 

Carolyn Mcllhenny was Mr. Milam' s second through third grade teacher in Tatum, 

Texas.3 Ms. Mcllhenny remembered Mr. Milam did not receive good grades and was often 

absent from school. Mr. Milam was classified as a slow student but quit going to school in the 

fourth grade because he was supposed to be home schooled. (ROA 5068-5071) 

Shirley Milam, Blaine' s mother, testified that Mr. Milam could not write properly or do 

math in the three grades he did attend. Ms. Milam estimated that Blaine was two or three years 

developmentally behind the other children at the age of 10. Home schooling only lasted less than 

six months and Mr. Milam received no further education. At age 18, before the crime, Blaine 

was still watching kid ' s cartoons like Scooby-Doo with Ms. Milam' s grandkids. Mr. Milam 

would also play with toy cars with the grandchildren. Blaine got picked on at school and would 

not respond other than tell Ms. Milam when he got home. (ROA 5105-5123) 

On September 10, 2008, Daniel Milam, Blaine Milam' s father, died. Blaine was very 

upset when his father died. Right before Halloween of 2008, Ms. Carson, Mr. Milam' s first 

girlfriend and the mother of the deceased infant, and Blaine moved back to the Milam home. The 

home had continued to deteriorate because of the lack of money and anyone to take care of the 

home. Ms. Carson became distant to Ms. Milam and demonstrated emotional changes. Blaine 

would lie on the bed listening to the funeral music from his father's funeral. Ms. Carson called 

Ms. Milam one day and said that Blaine had taken some Vicodin while he was listening to the 

3 Tatum went through the third grade with only two teachers. Ms. Thornton taught the 1-2 class and Ms. Mcllhenny 
taught the 2-3 class. There is no testimony that Mr. Milam was able to advance beyond the school in Tatum, Texas. 
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funeral music and was attempting to kill himself. Blaine then got a gun and held it to his head 

stating "I want to go be with my daddy." Ms. Milam had arrived home by this time and tried to 

grab the gun. Blaine shot the gun into the floor. Blaine was subject to a civil commitment in the 

jail. Blaine was released with instructions to report to a mental health agency in Longview, 

Texas. (ROA 5123-5146) Soon after, the crime occurred which underlies this conviction and 

death sentence. 

In rebuttal to testimony regarding Mr. Milam' s intellectual impairment and operating at a 

level below his given age, the State called Gary Jenkins, the service manager at a tire shop that 

Blaine Milam had worked. Mr. Jenkins noted Mr. Milam could successfully change oil and 

change and break down tires. He could also look for leaks and measure the tread on a tire and 

check tire pressure. Mr. Jenkins noted that Mr. Milam was slow at first but then caught on to the 

tasks he was required to perform. Mr. Milam had previous training at an oil place but it still took 

him longer than usual to pick up basic tasks. Mr. Jenkins stated that Mr. Milam was not the 

smartest person he had ever known but could do the basic functions of changing oil and checking 

tires and tire pressures. (ROA 5351 -5359) 

During Mr. Milam' s state trial punishment phase, the defense, not the state, spent a great 

deal of time developing testimony about Mr. Milam's intoxication on punishment through the 

testimony of Dr. Rosen (toxicologist), Dr. Cunningham (forensic psychologist), Dr. Love 

(psychologist) and family members either direct or proferred through expert testimony about Mr. 

Milam use of methamphetamine and his "drug induced psychosis" at the time the crime occurred. 

Patricia Rosen, a medical toxicologist, testified that based on her calculations, she 

believed Mr. Milam took a dose of methamphetamine of approximately 7 5 milligrams, which in 

a new user could be fatal. (ROA 5156-5168) 
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Dr. Rosen submitted an affidavit in reference to the Federal petition. Dr. Rosen stated 

that she was retained for the purpose of presenting testimony regarding the use of 

methamphetamine by Mr. Milam, prior to the crime, that would have put him in a psychotic 

state. Dr. Rosen understood that the purpose of her testimony was to support a request for a 

specific instruction on drug induced psychosis as mitigation. Dr. Rosen was not aware why the 

Defense team did not follow up with the request for a specific instruction on drug induced 

psychosis as mitigation in the final charge. (ROA 334) 

Dr. Mark Cunningham, a forensic psychologist, testified that he interviewed Mr. Milam 

for over nine and a half hours over three different sessions as well as several hours spent with his 

mother and sisters. Dr. Cunningham's task in the case was to assess what had occurred up to the 

trial regarding Mr. Milam and what was likely to occur in the future regarding Mr. Milam if he 

received a life sentence without parole. 

The first evaluation Dr. Cunningham did with regards to Mr. Milam was mental 

deficiency testing. On testing conducted by Paul Andrews via the WAIS-IV (Wechsler Scale), 

Mr. Milam scored a full scale intelligence quotient (IQ) score of 71. On the Stanford-Binet, Fifth 

Edition, test, Mr. Milam scored an 80. Dr. Tom Proctor administered the WAIS-IV and obtained 

a full-scale IQ score of 68. On a Reynolds Intellectual Assessment Scale Mr. Milam scored an 80 

as a composite intelligence index. 

With regards to adaptive functioning, Mr. Milam had multiple adaptive functioning 

problems which exceeded the two of the eleven factors stated in the DSM-IV. Mr. Milam had 

difficulty with math, reading ability, receptive language, expressive language, functional 

academic skills as well as inability to comprehend money. Based on family history, Mr. Milam 

had deficits in social and interpersonal skills. On deficit testing Mr. Milam scored 81 and 86 on 
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sentence comprehension, 82 on word reading and 58 and 55 on math on scales where 100 would 

be a median population score. With regards to home living, Mr. Milam did poorly because of his 

inability to take care of himself and clean up after himself. In community resources, Mr. Milam 

could not manage money or handle a bank account. He never traveled independently. In the area 

of self-direction Mr. Milam did not set realistic goals given his deficits. He had difficulty staying 

with a task and could not take care of his personal hygiene. With regards to work, he could only 

do repetitive task, like changing oil or tires. He would forget to get out of the way whenever he 

unscrewed an oil pan and would come home with his clothes soaked in oil. Mr. Milam would 

remain in the well of the oil lube place in Tatum during the time he worked while older workers 

would not work in the well. Regarding leisure, Mr. Milam did not have any hobbies beyond local 

fishing and a limited range of interests. Regarding health, Mr. Milam was pretty oblivious to his 

health and nutrition. Regarding safety, Mr. Milam would pull out onto the highway riding a four 

wheeler without looking to determine if there was any oncoming traffic. Mr. Milam cut into a 

live wire under the house electrocuting himself. 

With regards to adaptive functioning, Dr. Cunningham used the Adaptive Behavior Scale 

to measure Mr. Milam's ability. In measuring Mr. Milam he measured in the developmentally 

disabled range in nine out of ten of the areas of measurement. Using this test, Mr. Milam 

functions at the level of an 8 or 8 and a half year old at best. Mr. Milam was diagnosed as 

mentally deficient. Based upon his testing, Dr. Cunningham opined that Mr. Milam was mentally 

retarded. 

With regards to onset before the age of 18, Dr. Cunningham opined that there was onset 

before the age of 18. With regards to records of testing, Mr. Milam was in special education in 

elementary school but those records had all been destroyed. Dr. Cunningham noted that the 
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state's expert, Dr. Gripon came to the conclusion that it was either intellectual impairment or 

borderline intellectual potential and it was hard to discern which side the line Blaine Milam was 

on. 

Dr. Cunningham went through the three different definitions of intellectual impairment. 

The first legal definition in Texas is that set out by the state in voir dire, that is a person 

determined by a licensed physician or psychologist to have sub-average general intellectual 

functioning with deficits in adaptive behavior which originated before the age of 18. 

With regards to the DSM-IV an IQ score of 70 or below, or 75 and below with 

consideration of the standard error of measurement. One must also have concurrent deficits in at 

least two areas of adaptive functioning. With regards to Mr. Milam, there were deficits in all 

eleven areas of adaptive functioning. The third prong under the DSM-IV is onset before the age 

of 18. 

In regards to causation of Mr. Milam's intellectual impairment Dr. Cunningham stated 

that causation was not necessary but it appeared that Ms. Milam's medical problems during the 

fifth month of her pregnancy with Blaine and the administration of antibiotics for pneumonia and 

the blood infection could be a contributing factor. Dr. Cunningham also talked about Mr. 

Milam's physical problems and physical development problems he had while he was growing up. 

There were a number of other damaging factors to Mr. Milam's development including being 

removed from school, familial ties of alcohol and drug use, his father's demise, generational 

dysfunction, being sexually abused by an older male cousin who had Mr. Milam perform oral 

sex on him, as well as his methamphetamine dependence. Lastly, Mr. Milam's drug induced 

psychosis along with Ms. Carson's psychosis lead to the focus on Amora, which lead to the 

death. 
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Dr. Cunningham stated that based upon his review of the various statements, what lead to 

Amora's death was a dual psychosis based on methamphetamine use of both Ms. Carson and Mr. 

Milam which lead them to believe there was a demon inside of Mr. Milam and there was a 

demon inside of Amora. Thus, they were attempting an exorcism on Amora when she died. 

(ROA 5287-5351) 

Dr. Cunningham submitted an affidavit for purposes of the Federal Petition. In the 

affidavit he noted that he was hired to discuss the use of methamphetamine by Mr. Milam at the 

time of the crime, as well as other issues, and it was his opinion that Mr. Milam had taken 

enough methamphetamine to put him in a state of psychosis. Dr. Cunningham noted that the 

defense attorneys had spent a great deal of time in developing the use of methamphetamine as 

mitigation at punishment and he did not know why the Defense team did not re-urge their request 

for a voluntary intoxication instruction in the jury charge. (ROA 331) 

Dr. Paula Lundberg-Love, a psychologist with a specialty in psychopharmacology, 

testified about the effects of methamphetamine on the brain. Dr. Love stated that based upon Mr. 

Milam's use of methamphetamine he would be experience paranoia and delusions as well as 

motor problems and irritability and assaultive behavior. Mr. Milam's use of methamphetamine 

would be at a chronic level prior to his arrest based upon an interview with his drug dealer, 

Ricky Bessette. Dr. Love concluded that high levels of methamphetamine use can correlate with 

assaultive or violent behavior as well as psychotic or delusional behavior. (ROA 5201-5231) 

What was absent from the discussion regarding the charge, and is set out below in the 

new claims under Martinez, was a motion by the defendant filed on November 6, 2009, titled 

"Motion to Preclude the Submission of a § 8.04 Instruction on Voluntary Intoxication on the 

Punishment Stage." (ROA 989-991) In this motion, the Defendant's attorney requested that the 
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specific instruction of "temporary insanity caused by intoxication" found in Tex. Penal Code § 

8.04 not be given and instead the following instruction be given: 

In arriving at your answer to instruction No. _ above, you may consider the 
Defendant's voluntary intoxication as a mitigating circumstance to warrant that a sentence of life 
imprisonment rather than death be imposed. 

(ROA 990-991 ) 

On February 11 , 2010, after considering the motion, the Court entered an order in which 

they "carried" the motion. (ROA 1393-1401 , at 1393) Current counsel could not find any further 

mention of the motion in the transcript or clerk's record. 

The final charge given to the jury (ROA 1997-2003) made no mention of voluntary 

intoxication despite a great deal of effort on defense counsel's part to develop involuntary 

intoxication as a mitigation factor under Texas law. This is also baffling to the experts who were 

called to testify about the methamphetamine use.4 Thus, the mystery is why did the Defense not 

urge their motion at the final charge conference to allow the Jury to consider the mitigation 

allowed under Texas law, whether it be temporary insanity caused by intoxication or their 

requested instruction of intoxication as mitigation. Either way, the spent a great deal of time 

developing a mitigation element through experts Dr. Rosen, Dr. Love, Dr. Lundberg, Dr. 

Cunningham as well as family members and never provided the jury with a vehicle where they 

could consider voluntary intoxication as mitigation. 

During closing arguments, the defense attorney put a great deal of time and emphasis at 

the beginning of his closing argument on the amount of methamphetamine in Mr. Milam's blood 

at the time of the crime was at a level of between .25 and .34 milligrams per liter per Dr. Rosen. 

4 See Dr. Cunningham and Dr. Rosen's affidavits . (ROA 331-332; 334) Counsel contacted Mr. Hagen to ask him 
why he did not re-urge his request for a mitigation instruction. Mr. Hagen stated he did not know and would have to 
review the case again. This issue certainly should have been subject to an evidentiary hearing under Rule 8, Rules­
Section 2254 Cases, but no evidentiary hearing was granted. 
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The attorney went over the testimony regarding methamphetamine use stated by Dr. Love. The 

methamphetamine testimony of Dr. Lundberg and finally the extensive testimony of Dr. 

Cunningham about methamphetamine use and drug induced psychosis. (ROA 5461-5462) 

In response, the prosecutor stated: 

His drug use. His own lawyer told you it's a sorry excuse, and I will agree with him on 
that. I'll let you decide just how rampant it was. I'll let you decide from the evidence, 
from all the divergent stories, of just how serious it was, but the bottom line is, as 
Counsel for the defense told you over and over today in their two hours that, oh, he 
didn't have a choice. He couldn't control it. He couldn't stop it. ... 

And the bottom line and the most important thing is, is they can talk to you 
all day long about "oh, he couldn't stop." That's absolutely false. Because 
you heard from the evidence repeatedly that when he met Jesseca Carson, he 
stopped. He quit taking meth, according to them. He could stop. That is not-­
not sufficient mitigating circumstances. 

(ROA 5483) 

Lastly in closing, the prosecutor stated the following: 

I thought I had seen everything ..... 
You know, through everything, I thought I had a pretty good handle on what 
one human being could do to another. I thought, in 16 years, I had seen 
depravity. I thought I had seen cruelty. I thought I had seen brutality and 
heinousness. I thought I'd seen meanness, and I even thought I had seen evil. 
And I've stood in front of juries before and told them, "Ladies and gentlemen, you have 
the worst of the worst." And I mean it at the time time. I really, at the time, thought it was 
true. But everything ... 

The defense objected based upon the personal opinion of the prosecutor and the testimony. The 

court sustained the objection and instructed the jury to disregard. The Court denied a mistrial but 

the prosecutor continued; 

Everything, everything was summarily surpassed on December 2, 2008, 
because now, I, we, you, all of us can truly say that we have together seen the absolute 
worse thing that one human can inflict upon another. Not just a human being, but the 
most innocent of human beings. She wasn't even old enough to tell him to stop. I can tell 
you right now, I will never stand before a jury and tell them that they have seen the worst 
of the worst... 
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Again, the defense objected based upon the testimony of the prosecutor and the 

prosecutor attempted to begin again. The court told her to "stop" and then sustained the objection 

and instructed the jury to disregard. A mistrial was again denied (ROA 5486-5487) 

The jury was furnished with four special issues. The first two asked about future acts of 

violence and if Mr. Milam caused the death of Amora Carson. They answered yes to both 

questions. With regards to intellectual impairment and mitigation, the jury answered no. (ROA 

5489-5490) 

In testimony regarding mental deficiency, Dr. Proctor, a state expert, noted that the other 

State expert, Dr. Gripon had tested Mr. Milam and found his IQ to be between 65-75 . Regarding 

his Global Assessment Functioning, Dr. Gripon found his score to be 65 . Dr. Gripon found that 

Mr. Gripon had a AXIS II diagnosis of intellectual impairment. Dr, Gripon's final conclusion 

was that Mr. Milam had a deficit that is in the ranger that can conceivably in the upper mildly 

mentally retarded range and lower borderline intellectual functioning. Dr. Andrews had tested 

Mr. Milam at a 71 score and Dr. Proctor' s first test was a 68 but through later manipulation of 

test results he came up with a composite score of 80.(ROA 5407-5439) 

Dr. Gripon, one of two experts hired by the State for purposes of determining intellectual 

impairment, did not testify at the trial and he was not called by the defense despite their 

knowledge that he had diagnosed Mr. Milam as intellectually impaired. Dr. Gripon did submit an 

affidavit in regards to the Federal petition that he had observed the testimony of Dr. Cunningham 

and informed the State Prosecutor that the testimony was not credible and it would be better for 

the State if they did not call Dr. Gripon to testify. Dr. Gripon' s opinion was that Mr. Milam is 
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"intellectually disabled within the requirements of the DSM-5 and the holding of Hall v. 

Florida. " (ROA 339-340)5 

Mr. Milam' s trial attorneys requested an instruction on punishment regarding intellectual 

impairment which stated: 

A person with intellectual impairment means a person determined by a physician or 
psychologist licensed in this state by the State or Certified by the Texas Department of 
Mental Health and Intellectual impairment to have sub-average general intellectual 
functioning concurrent with deficits in adaptive behavior exhibited prior to the age of 18. 

(ROA 5441) The trial court denied the request. 

Additionally, given the testimony by even the State's witnesses that Mr. Milam was at 

least a year or two behind persons of his age group, the defense requested that the Court to find 

that it would be unconstitutional to assess the death penalty on Blaine Milam based on his mental 

age versus his physical age, which was 18 at the time of the offense. Based on varying testimony 

from the witnesses that he was from 2 to 10 years younger emotionally than his physical age. 

The Court denied this request. (ROA 5443) 

REASONS FOR GRANTING THE PETITION 

This petition is brought upon a total denial by the Fifth Circuit of a Certificate of 

Appealability. " [T]he only question" at the certificate of appealability stage "is whether [Mr. 

Milam] has shown that 'jurists of reason could disagree with the district court ' s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate to deserve 

encouragement to proceed further. "' Buck v. Davis, 137 S. Ct.759, 773 (2017). Where the district 

court denies the claims under 28 U.S.C.§ 2254, a COA should issue if "reasonable jurists could 

debate whether" the state court ' s decision was "contrary to, or involved an unreasonable 

5 Hall v. Florida, 134 S.Ct. 1986 (2014), establishing that there is not a bright-line test of 70 for 
intellectually impaired determinations under Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242 
(2002). 
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application of, clearly established Federal law, as determined by the Supreme Court of the 

United States" or "resulted in a decision that was based on an unreasonable determination 

of the facts in light of the evidence presented in the State court proceeding." 28 

U.S.C. § 2254(d); Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).6 " [A] claim 

can be debatable even though every jurist of reason might agree, after the COA has 

been granted and the case has received full consideration, that petitioner will not 

prevail." Miller-El, 537 U.S. at 338. '"Where the petitioner faces the death 

penalty, any doubts as to whether a COA should issue must be resolved in the 

petitioner' s favor. "' Rhoades v. Davis, 852 F.3d 422, 427 (5th Cir. 2017). In this case, the Fifth 

Circuit totally abdicated their duty under Buck v. Davis. 

Blaine Milam respectfully requests a writ of certiorari on the following issues: 

1. Did the Fifth Circuit err in not granting a certificate of appealability on the allegation that 

Trial Counsel was ineffective for failing to request an instruction on voluntary intoxication as 

mitigation in violation of the Sixth and Eighth Amendments. 

2. Did the Fifth Circuit err in not granting a certificate of appealability on the allegation 

that the trial court erred in failing to include a requested jury instruction on voluntary 

intoxication when it was clearly warranted by testimony extensively developed by the Defense in 

violation of the Fourteenth Amendment. 

3. Did the Fifth Circuit err in not granting a certificate of appealability on the allegation that 

Appellate Counsel was ineffective for failing to bring in the Motion for New Trial and Direct 

Appeal the failure of trial counsel to include a requested jury instruction, and the trial court's 

6 Because the Texas Court of Criminal Appeals "adopt[ed] the trial judge's 
findings and conclusions," Ex parte Milam, No. WR-79,322-01 , 2013 WL 
4856200, at *1 (Tex. Crim. App. Sep. 11 , 2013), it is those findings and conclusions that are 
relevant to this Court' s analysis. E.g. , Pierce v. Thaler, 604 F.3d 197, 213 , 216 (5th Cir. 2010). 
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failure to include a jury instruction when it had been requested, on voluntary intoxication as a 

vehicle of mitigation consideration by the jury, in violation of the Sixth Amendment. 

4. Did the Fifth Circuit err in not granting a certificate of appealability concerning State 

Habeas Counsel being ineffective for failing to allege in the state application for writ of habeas 

corpus that 1 )trial counsel was ineffective for failing to insist on a voluntary intoxication 

instruction when the Defense was the one that developed the testimony, 2) the trial court erred in 

failing to provide a requested voluntary intoxication instruction in violation of the Eighth 

Amendment, and 3) appellate counsel was ineffective for failing to allege the voluntary 

intoxication issue in the motion for new trial and on direct appeal. All in violation of the Sixth 

Amendment. 

5. Did the Fifth Circuit err in not granting a certificate of appealability on the issue asserting 

the evidence was sufficient to the preponderance standard to demonstrate that Mr. Milam was, 

and is, intellectually impaired and thus both appellate and habeas counsel were ineffective for 

not asserting this claim for state review and exhaustion, in violation of the Sixth Amendment. 

6. Did the Fifth Circuit err in not granting a certificate of appealability concerning the 

allegation that the evidence was sufficient to demonstrate that Mr. Milam was functioning at 

somewhere between an 8 and 16 year old emotional level. Thus, his sentence of death violates 

the Supreme Court's mandate that persons below the age of 18 shall not be executed. See Roper 

v. Simmons, 543 U.S. 541 (2005) Appellate counsel was ineffective for not pursuing this claim 

once it had been established via a ruling by the trial court. Habeas counsel was ineffective for not 

asserting that appellate counsel was ineffective for failing to bring this claim on direct appeal in 

violation of the Sixth Amendment. 
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Most central to the Fifth Circuit's determination on a certificate of appealability, the 

District Court denied claims of ineffective assistance of appellate counsel based on exhaustion 

and procedural default principles. Although at the time the petition was submitted Nguyen v. 

Curry, 736 F.3d 1287, 1296 (9th Cir. 2013) was favorable to the claim the Supreme Court has 

recently declined to extend Martinez ineffective assistance of appellate counsel claims. Davila v. 

Davis, -U.S.--, 137 S.Ct. 2058 (2017) However, in Davila v. Davis, the Supreme Court 

recognized there could be an exception for a claim when it is "required to ensure that meritorious 

claims of trial error receive review by at least one state or federal court." Id. At 2067. In this 

case, Mr. Milam has alleged a trial error in the Court failing to present an instruction on 

voluntary intoxication. There is no other vehicle at this point to consider the claim in either state 

or federal court unless the Martinez exception is applied to the ineffective assistance of appellate 

counsel. Thus, it is proper to grant a ce11ificate of appeal on this issue and the Fifth Circuit's 

determination on this claim is in error. 

Regarding the intellectual disability claim the District Court detennined that the recent 

decision in Moore v. Texas , - U.S.--, 137 S.Ct. 1039 (2017) was not applicable to Mr. 

Milam and thus the claim should be denied and the Fifth Circuit agreed. However, if this claim 

cannot receive meaningful review since neither appellate counsel or state habeas counsel 

presented it and certainly had habeas counsel took the time to talk to Dr. Gripon he would have 

been able to present a strong argument that both state and defense experts agreed that Mr. Milam 

was intellectually impaired that would prevent his execution. Thus, if he is denied meaningful 

review it will be a miscarriage of justice based on the ineffectiveness of attorneys, which is not 

the way this society should be executing people. 
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The issue regarding emotional age versus chronological age has not been determined by 

the Supreme Court and thus is presented in this pleading. 

Ineffective Assistance of Counsel 

The Supreme Court has long recognized that the right to the effective assistance of 

counsel under the Sixth Amendment means "the giving of effective aid in the preparation and 

trial of the case." Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55 (1932). The standard for judging 

the performance of counsel is the same for appointed versus retained counsel. Cuyler v. Sullivan, 

466 U.S. 335,334, 100 S.Ct. 1708, 1716 (1980). 

The prevailing test for determining if a person received the effective assistance of counsel 

in a criminal proceeding is that set out in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 

(1984), and the companion case of United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039 (1984). 

Thus, in order to prove the ineffective assistance of counsel, the Strickland Court held that: 1) to 

establish ineffective assistance requiring reversal of a conviction, a defendant must show both a) 

that counsel made errors so serious that counsel was not functioning as "counsel" guaranteed by 

the Sixth Amendment, and b) that the "deficient performance prejudiced the defense"; 2) the 

"proper standard for [ measuring] attorney performance is that of reasonably effective 

assistance," as guided by "prevailing professional norms" and consideration of "all the 

circumstances" relevant to counsel ' s performance; 3) more specific guidelines in applying that 

standard are "not appropriate"; and (4) the proper standard for measuring prejudice is where 

there is a "reasonable probability that, but for counsel ' s unprofessional errors, the result of the 

proceedings would be different." Strickland, 466 U.S. at 687, 104 S.Ct. at 2064. 

Justice O'Connor in explaining this broad non-specific approach to reviewing claims of 

ineffectiveness noted that counsel must "consult with the defendant on important decisions and 
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... keep [him] informed of important developments." Id. at 688-90, 104 S.Ct. at 2064-66. Thus, 

the court must look at the attorney' s performance to determine "whether in light of all the 

circumstances, the identified acts or omissions [ of counsel] were outside the range of 

professionally competent assistance." It is the defendant's burden to overcome the presumption 

that counsel ' s conduct was trial strategy. Id. at 689, 104 S.Ct. at 2065; See also United States v. 

Clark, 741 F.2d 699 (5th Cir. 1984). 

Right to Effective Assistance of Appellate Counsel 

"A criminal defendant has a constitutional right to receive effective assistance of counsel 

on direct appeal." United States v. Phillips, 210 F.3d 345, 348 (5th Cir. 2000). A claim of 

ineffective assistance of counsel on direct appeal involves the same familiar two-prong analysis 

under Strickland, which requires 1) deficient performance, and 2) resulting prejudice. See 466 

U.S. at 687; see also Busby v. Dretke, 359 F.3d 708, 714 (5th Cir. 2004) (applying Strickland test 

to appellate counsel's performance). 

Right to Effective Assistance of State Habeas Counsel 

Likewise, the ineffectiveness issue may be raised on the first time in a federal habeas 

proceeding when state habeas counsel fails to bring an issue of ineffectiveness in state collateral 

proceedings thus avoiding procedural default. In Martinez v. Ryan, the Supreme Court held that 

"a procedural default will not bar a federal habeas court from hearing a substantial claim of 

ineffective assistance at trial if, in the [State's] initial-review collateral proceeding, there was no 

counsel or counsel in that proceeding was ineffectiJ e." 132 S.Ct. 1309, 1320 (2012). The 

Supreme Court in Trevino v. Thaler held that this mle equally applies to Texas' s post-conviction 

proceedings. 133 S.Ct. 1911 , 1920 (2013). 
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Under Martinez, Mr. Milam has to establish that his underlying ineffectiveness of counsel 

claim is "substantial" and that his state habeas counsel was ineffective. 13 2 S. Ct. at 1318-19. 

Substantial is defined by the court as a claim that has "some merit." Id. at 1318. Martinez makes 

this substantiality standard equivalent to the standard for obtaining a COA. Id. at 1318-19 ( citing 

Miller- El v. Cockrell, 537 U.S. 322, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003) (describing the 

standard for granting a COA)); see also Dietrich v. Ryan, 740 F.3d 1237 (9th Cir. 2013) (en 

bane) (noting that "the [Martinez] Court incorporated [the COA standard] in its definition of 

substantiality"); cf Cook v. Ryan, 688 F.3d 598, 610 n. 13 (9th Cir.) (noting that Martinez 

referenced Miller-El as "generally analogous support"), cert. denied, - U.S.--, 133 S.Ct. 

81 , 183 L.Ed.2d 721 (2012). So, if a petitioner's IAC claim is not substantial enough to earn a 

COA, it is also not substantial enough to form the basis for excusing the procedural default. 

Voluntary Intoxication Instruction 

As noted in the procedural and factual history above, the Defense attorneys had requested 

on November 6, 2009, an instruction on voluntary intoxication that would counter the 

requirement for temporary insanity due to voluntarf intoxication of§ 8.04 of the Texas Penal 

Code. Section 8.04 allows that "Evidence of tempomry insanity caused by intoxication may be 

introduced by the actor in mitigation of puni shmen1 of the penalty attached to the o !Tense for 

which he was tried." Thus, the State of Texas, along with most jurisdictions, allows a specific 

vehicle for the jury to consider voluntary intoxicati<Dn as mitigation when the Petitioner brings 

forth evidence of a "drug induced psychosis." The instruction that the defense wanted was a 

simple consideration as mitigation instruction versus the heightened standard of psychosis or 

temporary insanity. 
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The trial court considered this motion and carried it for purposes of trial. At trial and 

especially at punishment, Defense Counsel, not the State, repeatedly introduced Mr. Milam's 

history of drug use and on the night of the crime his "drug induced psychosis" through Dr. 

Rosen, Dr. Love, Dr. Lundberg, Dr. Cunningham and family members. See factual and 

procedural history above. These experts believed that their testimony was being submitted to 

support a charge of voluntary intoxication in mitigation of punishment. 

Dr. Cunningham, in his affidavits set out that he was retained by the defense to discuss 

methamphetamine and his opinion that Mr. Milam was in a drug induced psychosis. Dr. 

Cunningham was unaware as to why defense counsel would not have insisted on the voluntary 

intoxication instruction after they had spent so much time developing the issue. 7 

At the time the federal petition was being prepared, Dr. Patricia Rosen was also 

befuddled as to why she was tasked with discussing the level of methamphetamine in Mr. 

Milam's system and there was no instruction to the jury. Dr. Rosen set out in her affidavit that "It 

was my understanding from the Defense team that my testimony would support their request for 

a specific instruction on drug induced psychosis. "8 Dr. Rosen was unaware as to why the 

Defense team would not request an instruction after spending so much time developing the issue. 

However, having spent so much time and effort introducing this testimony, the defense 

team failed to re-assert the issue of a voluntary intoxication instruction be given to the jury at 

punishment. Thus, when a specific vehicle for consideration of mitigation was allowed, the jury 

was not provided that vehicle because of the ineffectiveness of trial counsel at the charge 

conference. 

7 See Dr. Cunningham's affidavit. (ROA 331-332) 
8 See Dr. Rosen's affidavit (ROA 334) 
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The Supreme Court has repeated in unqualified language for more than 30 years the 

foundational rule that the Eighth Amendment requires in death penalty cases the admission of 

any mitigating evidence "that might serve ' as a basis for a sentence less than death.'" Skipper v. 

South Carolina, 476 U.S. 1, 5, 106 S.Ct. 1669, 90 L.Ed.2d 1 (1986) (quoting Lockett v. Ohio, 

438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)). Over that period, the Supreme Court 

has never invoked harmless error or suggested that this relatively simple Eighth Amendment 

mitigation rule, stated in many cases,9 should be subject to "harmless error" analysis. The reason 

for this rule is that a mandatory death penalty that leaves out consideration of mitigation is 

unconstitutional. Each juror at the mitigation phase of the proceeding must have the discretion to 

spare the defendant's life. Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 49 L.Ed.2d 

944 (1976). 10 The Lockett line of cases insists that the jurors should make that judgment based on 

considering all mitigating factors weighed against the aggravating factors. 

In this case, given that Counsel had spent considerable effort setting up a mitigation 

factor, he was ineffective for taking the next step and requesting an available mitigation 

9 Abdul- Kabir v. Quarterman, 550 U.S. 233, 264-65, 127 S.Ct. 1654, 167 L.Ed.2d 585 (2007); 
Smith v. Texas, 543 U.S. 37, 45--48, 125 S.Ct. 400, 160 L.Ed.2d 303 (2004); Tennard v. Dretke, 
542 U.S. 274, 286-88, 124 S.Ct. 2562, 159 L.Ed.2d 384 (2004); Penry v. Johnson, 532 U.S . 782, 
804, 121 S.Ct. 1910, 150 L.Ed.2d 9 (2001); Penry v. Lynaugh, 492 U.S. 302, 317, 109 S.Ct. 
2934, 106 L.Ed.2d 256 (1989); Hitchcock v. Dugger, 481 U.S . 393, 398-99, 107 S.Ct. 1821, 95 
L.Ed.2d 347 (1987); Skipper v. South Carolina, 476 U.S. 1, 4, 106 S.Ct. 1669, 90 L.Ed.2d 1 
(1986); Eddings v. Oklahoma, 455 U.S. 104, 110-12, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982); Bell v. 
Ohio, 438 U.S. 637, 642, 98 S.Ct. 2977, 57 L.Ed.2d 1010 (1978). 
10 The Court in Woodson explained the mitigation requirement as follows: "In Furman, members 
of the Court acknowledge what cannot fairly be denied that death is a punishment different from 
all other sanctions in kind rather than degree. A process that accords no significance to relevant 
facets of the character and record of the individual offender or the circumstances of the particular 
offense excludes from consideration in fixing the ultimate punishment of death the possibility of 
compassionate or mitigating factors stemming from the diverse frailties of humankind. It treats 
all persons convicted of a designated offense not as uniquely individual human beings, but as 
members of a faceless, undifferentiated mass to be subjected to the blind infliction of the penalty 
of death." Woodson, 428 U.S. at 303-04, 96 S.Ct. 2978 (internal citations omitted). 
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instruction. The trial court also erred in not providing a requested instruction or the alternative 

instruction mandated by Texas law on voluntary intoxication as mitigation. Thus, the jury was 

left with only considering intoxication as an aggravating factor. Likewise, appellate counsel was 

ineffective for not requesting a motion for new trial in which evidence could be presented that 

would demonstrate trial counsel ' s ineffectiveness. Lastly, habeas counsel was ineffective for not 

asserting the ineffectiveness of both the trial counsel and appellate counsel with regards to this 

claim. 

Intellectual Disability 

In Hall v. Florida, 134 S.Ct. 1986, 1990 (2014), the Supreme Court overturned Florida' s 

"rigid rule" requiring a capital defendant to score 70 or less on an IQ test to claim intellectual 

disability because the rule "create[ d] an unacceptable risk that persons with intellectual disability 

will be executed." The Court noted that an individual ' s success in adapting to daily life "is 

central to the framework followed by psychiatrists and other professionals in diagnosing 

intellectual disability." Id. at 1990-91. The three medical factors for determining intellectual 

disability are "significantly sub-average intellectual functioning, deficits in adaptive functioning 

(the inability to learn basic skills and adjust behavior to changing circumstances), and onset of 

these deficits during the developmental period." Id. , at 1994 ( citations omitted). The Court 

noted that it cited two medical definitions rejecting a rigid IQ analysis in Atkins. Id. , at 1999. 

Further, states do not have complete autonomy to make definitions of intellectual disability, else 

the 81
h Amendment would be nullified. Id. Although medical and legal definitions are not exact, 

a state' s rule must be informed by the medical definitions of intellectual disability. Id. , at 2000. 

In order to understand the Hall decision as it relates to Texas, the definition in Florida of 

intellectual disability is the same. That is "significantly subaverage general intellectual 
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functioning existing concurrently with deficits in adaptive behavior and manifested during the 

period from conception to age 18." See Hall v. Florida, 134 S.Ct. 1986, 1994 (2014). The 

Supreme Court found that on its face this statute could be found to comport with the Atkins v. 

Virginia, 536 U.S. 304, 122 S.Ct. 2242 (2002) holding preventing the execution of the 

intellectually disabled. However, the Court went on to note that the Florida Supreme Court had 

held that a person "whose test score is above 70, does not have an intellectual disability and is 

barred from presenting other evidence that would show his facilities are limited. "Hall v. Florida, 

134 S.Ct. at 1994 ( citing Cherry v. State, 959 So.2d 702, 712-713 (Fla. 2007). Thus, the Supreme 

Court reversed Hall based upon the Supreme Court's interpretation of a law which is much like 

what Texas has developed. 

In Texas, while Mr. Milam's trial was going on the Texas Court of Criminal Appeals 

entered an opinion inExparte Hearn, 310 S.W.3d 424 (Tex. Crim. App. 2010) in which they 

determined that other than the Standford-Binet, the WAIS or the Kaufman Assessment Battery 

other "clinical assessment as a replacement for full-scale IQ scores" would be precluded. Ex 

parte Hearn, 310 S.W.3d at 431. Thus, the question in this case is why Defense Counsel allowed 

the jury to rely heavily on Dr. Proctor's use of the RAIS and as noted above, it is not a full scale 

IQ battery and as noted in Footnote 18 above, it is inherently flawed as a testing instrument and 

provides scores consistently above the WAIS. However, this is not the main issue. 

More importantly, what Ex parte Hearn also notes that in Texas, the Texas Court of 

Criminal Appeals "interprets the 'about 70' language of the AAMR's definition of intellectual 

impairment to represent a rough ceiling, above which a finding of intellectual impairment in the 

capital case is precluded." Id. 310 S. W.3d at 431 , citing numerous cases at FN 17. 
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Thus, Texas, like Florida, stops the inquiry if the test scores are outside the about 70 

range accepted by the DSM. Specifically, Florida held in Cherry v. Florida, 959 So.2d 702, 711-

714 that Mr. Cherry's score of 72 precluded him from relief under Atkins. Cherry v. Florida, also 

relied upon the holding in Bowling v. Commonwealth of Kentucky, 163 S.W.3d 361 (Ky. 2005) 

in finding that 18 states have come to the same conclusion regarding the 70 requirement. 

Bowling, 163 S.W.3d at 374. Specifically, what makes Florida and Texas united in this venture 

is the language upon which Cherry relied from Kentucky which set out that Texas is one of three 

states that a person must have an IQ of 70 or below to qualify for the Atkins exemptions. 

Bowling, supra, citing Ex parte Briseno, 135 S.W.3d 1, 14 (Tex. Crim. App. 2004) 

Given the testimony in the current case, set out about in the factual and procedural 

section of the federal petition, Mr. Milam is intellectual impaired. Dr. Gripon, the state's expert, 

had found that Mr. Milam had an IQ between 65-70 11
• Dr. Proctor's, another state expert, WAIS­

IV results were 68. Dr. Andrews, a non-testifying defense expert, reported a 71 on the WAIS-IV. 

Dr. Cunningham went at length through adaptive functioning factors and onset before the age of 

18. This was not clearly rebutted by the State and the juries determination that Mr. Milam was 

not mentally retarded to a preponderance standard is inconsistent with the evidence in this case. 

Thus, what precluded the jury from finding Mr. Milam intellectually disabled was three 

test scores of 71 , 80 and another 80 from an inherently flawed testing instrument. The fourth test 

was a 68, which Mr. Hall in Florida never had. Texas can say they want to put on an appearance 

of being fair and applying the law, but what started in Texas went to Kentucky and ultimately to 

Florida, resulting in the reversal by the Supreme Court in Hall of the Texas Briseno, Kentucky 

Bowling and Florida Cherry standard. 

11 There was conflicting findings in Dr. Gripon's report. He reported 65-70 and 65-75. However, as he has made 
clear in his affidavit in these proceedings, as the State ' s expert, he was of the opinion of that Mr. Milam was 
intellectually impaired. (ROA 339-340) 
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The determination of intellectual impairment cannot stop at a score on an intelligence 

test, the Supreme Court is very clear on this issue in Hall. 

At the close of the case, defense counsel made a motion for directed verdict on the 

intellectual impairment issue. The Trial Court denied the motion. (ROA 5443) Trial counsel 

failed to challenge the use of the RAIS as a testing instrument and was thus ineffective. 

Appellate counsel failed to assert this issue and the intellectual impairment issue as a whole on 

direct appeal. State habeas counsel failed to assert ineffectiveness of trial and appellate counsel 

for failing to assert the issues at trial and on direct appeal. Given this, this Court may consider 

the issue under Martinez and Nguyen. 

Roper v. Simmons violation 

At the conclusion of punishment, defense counsel notified the court that they had 

previously filed a motion to preclude the death penalty because Mr. Milam had a mental or 

emotional age below that of 18, which all the experts had agreed upon as noted in the discussion 

above about the facts and procedural history. 

Defense counsel requested the Court to find that a sentence of death upon Mr. Milam 

would violate the Constitution as interpreted by the holding of Roper v. Simmons, 543 U.S. 551 

(2005). (ROA 1224-1236) The trial court denied the motion. (ROA 5443) 

Appellate counsel did not bring forth this claim on direct appeal. State habeas counsel 

failed to bring the issue on state habeas review. Thus, pursuant to Martinez and Nguyen this 

claim is now being presented as an ineffectiveness of habeas counsel claim. 

Although the current view is that this claim is without merit, See Parr v. Quarterman, 

472 F.3d 245, 261 (5th Cir.2006), cert. denied, 551 U.S. 1133, 127 S.Ct. 2974, 168 L.Ed.2d 707 

(2007); In re Garner, 612 F.3d 533, 535-36 (6th Cir.2010) ("The Roper v. Simmons, 543 U.S. 
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551 , 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005)] Court did not hold that the Eighth Amendment 

prohibits a death sentence for an offender with a 'mental age' of less than 18.") In 2004, before 

Roper, it was ok to execute a 17 year old and many were executed. In 2001 , before Atkins, it was 

ok to execute someone who was mentally retarded, and many were executed. This country has an 

evolving standard of decency which requires us to constantly reflect on the development of this 

nation and whether the death penalty remains a functional component of that society. In this 

case, no one from either side, even the State's expert, could say that Mr. Milam was functioning 

beyond the 16 year old level at the time of the crime, although he was 18 at the time. Most 

testified that he was "like a child" or functioned at an 8-11 year old level. Executing someone 

who is functioning at the 8-11 year old level is cruel and unusual punishment in violation of the 

Eighth Amendment under the evolving standards of decency. As noted by the 11th Circuit, the 

Supreme Court has not determined this issue. Melton v. Secretary, Florida Dept. of Corrections, 

778 F.3d 1234, 1237 (1 ith Cir. 2015). It is an issue worthy of consideration. Appellate and 

Habeas Counsel's failure to bring this claim forward is a violation of the right to effective 

assistance of counsel under the Sixth Amendment and should withstand a procedural bar 

pursuant to Martinez and to avoid a miscarriage of justice. 

All of the above claims have been fully briefed to the Distict Court and the Fifth Circuit 

in the Petition and supporting motions and documents. Petitioner requests a writ of certiorari 

from this Court on these issues. 

CONCLUSION 

Mr. Milam has brought claims upon which relief can be granted and jurist of reason have 

differed. The Fifth Circuit ' s determination on these issues is contrary to opinions by this Court. 

A writ of certiorari should be granted and the case remanded to the Fifth Circuit with instructions 
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to grant a certificate of appealability. Alternatively, the merits of the claims should be considered 

and relief granted. 

RESPECTFULLY SUBMITTED, 

D~J~k:s 
Attorney for Blaine Keith Milam 
SBN O 1520480 
309 N. Willow 
903-892-9185 
903-891-8304 Fax 
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verdict of the Jury and thereupon further evidence being heard by the jury un the special issues 

pertaining to punishment. the Court l1gain charged the jury l1S provided by the law on the following 

"pecial is:.;ue: 

'-; pee i ,11 [,~ sue 'J0, I 

[--; [hel"-? ,1 PI'()b~lbllity tlllit the dercrllLlIlt. f~r.\I\f-: ~I'[TI[ ~![L\\1. \\I)uIJ (1)ll1ll1lt dill1ill,t! ,lets 

J [1lIiT:an tift' \\uuld be t~l~en? 



~QfCl\l1 Is~ll~ No.3 

Is the Jdcnd;'ll1t. !3L:\INI: KEITI I \1 1L,\.\I, ~i person \\ith mental rctdrdation'? 

~pcci,d !.'i:ille Nu. -+ 

Liking into cunsideration ~l!l uf the evidence, including the circumstances uf the uttl'nse, the 

~kfcn<.Lmt's charJctcr ~mJ b;'lckgruunJ, the mental impairment of the defendant that might not ;,lI110unt to 

mentJI rdar<.L1lion , iL1l1Y, and the persuna] murel! culpability of the ddendelI1t, is there sufticient 

mitigJting CirCLJlllstJIlCe ur circumstLlllces to \V<.lrrLlI1t that J sentence uf lite imprisonment rather than Ll 

deLlth sentence be imposed'? 

The jury, atter hearing arguments of counsel. retired in chJrge of the proper officer to consioer 

their verdict ano Jttenvards \vere brought into open Court by the proper officer; the defendant BLAI1\E 

KEITH i'vlILAi'v1, and his counsel being present and in due form of law returned into open court the 

follo\ving veroict, which was rcceiveo by the Court ano is here and no\v ~ntered upon the minutes of the 

cou11, to-wit: 

ANSWER TO SPECIAL ISSUE I\iO. 1: 

\Ve, the jury unanimously tind and oetennine beyond a reasonable doubt that the answer to 

Special Issue No. I is "YES". 

isl Robert W. Wallace, Foreman 

/\:--JS\VER TO SPECIAL ISSUE NO.2: 

\Ve, the jury unanimously tind and detennine beyond a reasonable doubt that the answer to 

Special Issue No.2 is "YES'". 

s/ Robert W. \VaIL.lce, Foreman 

A0JS\VER TO SPECIAL ISSLE 0JO. 3: 

\Ve. the jury unanimously lind ;,ml! determlIle bey'ond C1 reasonable doubt that the Jnswer to 

Spcci,d [:)suc ~o. J is ":-;0'". 

\ \ S\\ f· j \ [() SPI.e J .\ LIS Sl L \ () .~ : 



() 
~\ · .~ 

[t is th~rctor~ c0l1s1J~red ,ltlJ clujudgeu by th~ (ourt thl.lt the JcknJ ..mt l3L.\I~E KEITH ,\11L;\i\1 is 

guilty uf Ihe ullCI1SC l)f C~lpit~ll \lurJcr. ~lS fuunJ hy the Jury and SJiJ lkf(:nJell1t committcJ saiJ ulTense 

un ll[ <lhnut Deccmhcr ~. 2()()8. ,IS t'UUI1J hy the jury. ,mJ that 13L/\I0JE KEITH iV1IL:\~l h~ pLll1i,'5hed. i.1S 

Il,lS b~en detemlineJ hy the jury's clflS\\CrS to th~ special issucs ,mJ In.lccurdl1l1Ce \\ltl1 S:ate law by 

impositi-Jn l)f the scntcncc of DE,\ 1'1 I. ,lccurding to the L1W. 

('hereupon Ihe ~aiu DefcnUelI1t. L3L .. \l0JE KEITH \lIL,\\;1, \VllS informed by the CUlIrt of the 

1l1l.mJatury appeal of the JuJgment l.ll1d Scntencc to the Tc\as Cuurt of Criminal /\ppeals as provided by 

law and rights to an 11.071 ApplicJtion for \Vrit of Habeas Curpus, and ['urther the said Defendant W8S 

asked by the Court \vhether he hau anything to say \-vhy said sentence should not be pronounced against 

him, subject to the mandatory appeal ,lOU manuate, and he ans\vered nothing in bar thereot~ and it 

appearing to the Court that the defendant is mentally competent and understands the English language, 

the Court proceeded, then in the presence of the defendant, his counsel, and counsel for the State, to 

pronounce sentence subject to mandatory LlppeaL against him as follows: 

It is the Order of this Court that the said defendant, BLAINE KEITH MILAM, who has been 

adjudged guilty of the offense of Capital ~1urder, a capital felony; and. that said defendant 8LAfNE 

KEITH ;VlILAM committed the offense on or about December 2, 2008 as found by the jury and that he 

be punished as has been detennined by the jury's ans\,vers to the special issues along with Texas law, by 

imposition of DEATH, l1ccording to the law and said defendant is remanded to the Sheriff of Rusk 

County, Texas to be delivered to the Institutional Division of the Texas Department of Criminal Justice 

ur other person legally authorized to receive said defendant to be held until a date to be detennined and 

urJered by this Cuurt shuuld the appeal in this (elSe be dtlirmed Jnd :vlandate of same is ['eturncd to the 

Ckl'k uf this COllrt , \vhereuput1 a dCl1th \\arrant \vith Jute of execution ::-ha11 be ordered as provided hy 

the law, :lIlJ thcrcaltcr the Dekndant transported to the appropriate lluthority tor execution as provided 

,J \­

."l1::211l'J thiS thcli~_ del\- \J( __ )~ r~_ 

'\\)tice Ut' .\rp~~ll: [~lJndJtI.?J h~ fC:\JS [_,l\V t'rom ~iJte ofjuJgment. 

10u7 
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murder ,[nd sentence to death, petitioner petitioned ['or 

\\ rit or habeas corpus. The l'nited States District Court 

ror the Eastern District or Texas. No.4: 13-CV-5-'+5. denIed 

petition, Defendant 'lpplied for certificate of appealability 

(eOA). seeking to ,tppe,11 the District Court's denl,11 of 

pdition. 

Holdings: The Court uf Appe,l1s held th'll: 

[I] a habeas petitioner may only establish cause to excuse 

a procedural default as to an inelTcrti\e d:--sistancl' or trial 

counsel claim. and 

[:2] pctiti\.)nl'r failed to show that his inetlecti\'e asslstanl'e 

claim h<ld any merit. and Lhus lacked debatabi1iLy required 

for issuance or COA. 

A habcas pditionLT may establish C<.luse to 

excuse a procL'dur,t1 default as to only an 

indTcctive assistance ()f tri~t1 counsel claim. 
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merit ~ulTicient to lnercome requirement that 

petitioner show that his habeas counsel \vas 

constitutionally deficient in failing to include 

claim in first habeas application and that 

underlylllg inefkctl\·e assistance claim was 

substantial. and LIlliS petitioner railed to 

sho\\ debatability req ulred for issuance or 

l'crtilll'ate of' appeal (COA) to appeal denial 

01' hi~ habeas petition: court dcnied trial 

counsel's motion for \'oluntary intoxicdtion 

instruction. and trial counsel urged jury to 

l'onsidervoluntary intoxication during closing 
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Opinion 

PER CURIAM: 

*1 In 2010. Petitioner Blaine Keith Milam \\',IS eOll\il'led 

for the capital murder ofthirtecn-lllonth-old A1'nora Bain 
Carson and sentenced to death. His direct appeal and 

Slate coll..J(eral proceedings \\ere unsuccessful. as was his 

~~ L .S.c. ~ 2254 petition I'or a \\Tit 01' habeas corpus 

in the di~trict court. He now applies 1'01' a certiricate of 

appealability (COA). :-ieeklllg to appeal the district court's 

denial of his petition, For the reasons that follow, we deny 

the application, 

\Ve pro\ide on Iy ,I brier SLlmmary or the ulllkrlying facls 

Ilt're, We discuss the spel'il'ic fal'ts perLinenL Lo each or the 

relevant eGA issues in the appropriate sel,tions beltm. 

Milam was l'harged with capital murder for the death 

of Amora Rain Carson, During the guilt phase of his 

jury trial. the State's evidence sho\\ed that Amora died 

rrom homicidal violence, due to multiple blunt-I'orce 

injuries and possible strangulation, A search of 1\1ilam's 

trailer, the scene of the murder. rl'\eakd blood-spatter 

stains consistent with blunt-force traum,l. blood-stained 

hedding and hahy clothes, hlth)d-stained baby diapers and 

\\ipes, a '.ube 01' Astroglide lubricant. and a pair o['je,lns 

\\ith blood stains on the lap. D),'A testing showed that 

the blood on these items \\as ,\mora's, \I1ilam's sister 

\'isited Milam in jail a few days after the murder. and 

th,lt night she told her ,Iunt that she needed to get to 

\;lilam's trailer because Mibm tl)ld her tll get e\'idence 

out from underneath it. Milam's aunt called the ptllicc. 

\\ho immediately obtained a search \\arrant and. in a 

s~'al\:h underneath the traikr, discm'ercd ,I pipe \\Tench 

Inside a ckar pbstie bag that had heen sho\Cd dlmn 

a hole in the tloor l)f the master bathroom, Forensic 

analysis t'evca1cd components of Astroglide on the pipe 

\\ rench. the di,1 per Amora had heen wearing, and the 

dl<lper and \\ipes collected from the trailer. The State (lbo 

prolTered testimony from Shirky Bl'Oyles, (I nurse at the 

R L1sk County Lii1. \\ho LesLiried that Milam Lold her. 'Tm 

going to confess. , did it. But Ms. Shirky. the Blaine yOLi 

know did not do this. 1\ly dad told me to be a m(ln. and 

'\1..' heen reading my Bible. Please tdl .Jesseca IAml)ra'S 

mother] that T love her." Secgcllcrulh Ali/all/ \'. ,)'Illl(', '-:l). 

7637LJ, 2012 WL IH6H45~( at *1--6 (Tex. ('rim. App. May 

23.2012). Thejuryconvicted Milam of capital murder, in 

\'il)lation of Texas Penal Code sectil)l1 IlJ.03(a)(HL 

Arter a separate punishment hearing. the jury voted 111 

Ca\or or the death penalty. and the trial court sentenced 

\1ilal11 to death. The Texas (\Hlrt of Criminal Appeals 

,tlTirl11ed the cOll\iction and sentence on direct appeal. 

\;1ilal11 did not file a petition ftH" a writ of certiorari. 

\I1ilam riled an application for \\Tit of habeas corpus in 

State court on \1ay 21. 2012. On September II. 2013. the 

Texas Court or Criminal Appeals adopted the tri,L! court's 

recommended findings of fact and conclusions of I,m and 

denied stall' haheas relief. \;1ilam then filed a petition for 

habeas relief in federal district Cllurt. On August Ih. 2017. 

the district court denied the petition on all of Milam's 

t\\ellly-one claims (some \vith multiple subclaims) and 

denied 1\1ilam a certificate or appealability. 

*2 \1ilam now seeks a COA in this court on SIX 

l'1all11s: (I) trial counsel \\',lS ineffective fl)r failing to 

request <t jury instruction during the punishment phase 

on \oluntary intoxication ;.IS mitigation; (2) the trial court 

erred in failing to include d jury instructil)l1 on \oluntary 

in toxication: (3) appellate counsel was indTel,tivc ror 

fai1 in~ to raise. in a mot10n for ne\\' trial or on direct 

<tppe,:l. the inefTeetiveness or trial counsel for failing to 

reyuest and the trial court's failurc to include a jury 

instruction on \oluntary intoxication: (4) Statl' habeas 

counsel was inelTeetive for failing to raise the rirst three 

claims in a state habeas application; (5) appellate and 

state habeas counsel \vere ineffective for failing to assert a 

sufficiency of the e\idencc claim on the issue of whether 

\1i\<l1ll W<lS intellectually disabled: and (6) appellate and 

state habe<ls counsel \ven: inelTective ror railing to allege 

c\<lims on ,Ippeal that 1\1i1am's death sentence \iolates 

Roper l' Sill/1170IlS. 543 L ,S. 551. 125 S.Ct. I 183. 161 

L.Fd.2d I (200)). because the evidence demonstrated that 

he was functioning on ,\11 emotional level of a person 

between eight and sixteen years old. 

II 

Federal habeas proceedings are subject to the rules 

preseribed by the Anti-terrorism and Effective Death 

Penalty Act (AEDPA) . .HlltllIlWWS I'. Stephens. 7~3 F,3d 

.2 \ 2. 2"15 C~th Cir. 20 \ 5): sec 2X C .S.c. ~ 2254, L nder 
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AEDPA. a certificate of appealability is a jurisdictional 

prerequisite to appealing the denial of hahea" relief. ,"lee 

2~ U.S.c. ~ 225](c)( 1)(Al: ,\lill('}'-l:'/I', Cockrcll, 5]7 U.S. 

]22. ~)5~)(). In S.Ct. 10lY. 154 L. Ed.ld Y) I (2003). A 

COA may issue upon "a substantial showing or the denial 

of a conslitutional right." 2R l i.S.C. ~ 22))(c)(2). ··.\t lhe 

COA stage. thl' only question i" \\hether the applicant 

has shown that 'jurists or reason could di"agree \\'ith 

the distnct court's resl)lution of his constitutional claims 

or that jurists cLHlld cOllclude the issues presented arc 

adeLjuate to deser\'e encouragement to proceed lurther.· " 

Buck I'. DOI'is. 5~0 U,S. ,1.37 S.Ct. 75 l), 7n. 1L)7 

L.E\.I.2d I (2017) (quoting .\fillcr-F.!. 537 C.S. at .~27. 12~ 

S.Ct. 1(20). "\Vhen ... the district court denies rdier on 

procedural grounds. the petitioner seeking a COA lllust 

show hoth 'that jurists l)f reason would find it deo:ltahle 

whether the petition states a \alid claim 01 the denial 01 <.I 

constitutional right and that jurists or re<.lson \\'ould rind 

it debatable whether the district court was correct in its 

procedural ruling,' .. G(i/culc~ \. Thulcr. 565 U.S. 1]4. 

14041. 1~2 S.Ct. 641. IRI L.Ed,2d 619 (2012) (quoting 

.\/uck 1'. ,\!c/)uJlic!. 520L.S.4n.4X4.120S,Ct. 1505. 146 

L.Ed.2d 542 (2000) ).Wh<.ltewr the b~tsis 1'01' the dt'llial, 

the cOUr[ must bear in mind that "[w]here the petitioner 

faces the death penalty. 'any douhts <.IS to \\'hcther <.I CO.\ 

should issue must be reso!\ed' in the petitioner'" ra\or.· 

.. AlleJi 1'. •)'lejJhelll, R05 F ..~d (117. (125 (5th Cir. 20151 

(quoting .tlede/IiJi I'. /)rclkc, 371 F ..~d 270. 275 (5th Cir. 

20(4) ). uhrogulcd Oil olh('}' groll/leis hI' .-11'('\/(/,1 I'. /)ul'i,l. 

5~4 U.S. -, I~~ S.Ct, IO~O, L.Ed.2d (20 1~). 

"In assessing whether the district court's rejection 01' [a 

retitloner's] cl<.lims i" debatahle. we cnnsider them under 

the deference AEDPA mandates federal courts show their 

state pelTs." Prr.llush l'. /)(/\'is. ~54 F.:id ~n(), ~~5 (5th 

Cir. 2(17). "A rederall'ourt should not grant habeas relil:r 

unless the petitioner has exhausted the remedies ~l\ailable 

in state court 1'01' rl:\'ie\\lllg the claim." !t!: s('c ({Iso 2~ 

U.S.c. ~, 2254(b). II' thl' sIdte court ha~ adjudil'~lted a 

petitioncr's habeas claim on the merit'>, a rederdl L'LHlrt 

may not grant l1abe~ls relier unle"s the state court's 

adjudication L)fthe claim was "contrary to. or illvol\'ed an 

unreasonable application 01', clearly eSIdblished Federal 

la\\. as determined by the Supreme Court or the L'nited 

States." 2~ l :.S.c. ~ 2254(d)( I), or was "hased on an 

unlT~hOl1ahle determinatIon or the f"lch in lighl of the 

e\'idcllce presented in the State court proceeding," it! ~ 

2254(d)(2). Regarding sllh~ectioll (I). '"[<II state ClHlrt'~ 

decision is deemed contrary to clearly established redcrdl 

I<l\\' if it reaches a legal conclusion in direct connict with 

d prior decision l)f the Supreme Court[.] ... if it reaches 

a different Cl)nclusion than the Supreme Court oased on 

materially indistinguishable raCh.·' (ii'll]' 1'. FjJjJs, 616 F.3l! 

436.430 (5th Cir. 2010). or "if the state court applies a 

rult' dilTerenl Crom the governing law Sel forth in [Supreme 

Court] ca~es," BI.:'II 1'. CUlle, 535 U.S. 6R5. 604. 122 S,Ct. 

IR4.~. 152 L.Ed.2d 014 {20()2). And "'raj state eourt's 

deci"illll constitutes an unreasonahle applicationl)fclearly 

established kderal law if it is 'objectively unreasonable.' 

.. G/'(/l'. 616 F.3d at 4:i0. "When, as here, a habeas 

petitioner's claim has lxen adjudicated on the merits in 

state court. review uncleI' ~ 2254(d)( I) i" limitl'd to the 

record that was before the state court," Luden I'. ,llceul'll, 

n'K F.3c1 4'K4. 40.~ (5th Cir. 2()15) (CiUltion and internal 

quotation marks omitted). Regarding suhseeti~)I1 (2), a 

kderal habeas pe:titioner ch~tllenging the factual basis for a 

prior state cuurt decision is successrul only iI' he rebuts the 

"presumption of correctness" of the state court's factual 

finding." "by clear and comincing evidence." .\filler-EI \'. 

/)r('/k(', 545 L .S. 231. 24(). 125 S.Ct. 2317.162 L.Ed.2d 196 

(2()O)) (L.jlIlHing 2X U.S.c. ~ 2254{e)( I) ). 

*J "This is a 'diiTicult to llleet.' and 'highly dekrential 

standard for e\·"tluating state-collrt rulings. \\'hich 

demands that sLlte-court decisions be given the bendit 

of the douht.' .. ('lIllm I'. PiJlhulsler. 563 U.S. 170, 11'\ I, 

l:i I S.C1. I~~~, 179 LTd.=~d 557 (2011) (citations omitted) 

(quoting !!(/rriJiglolI \'. Richlcr. )62 U.S. X6. 102, I ~ I 

S.ct. 770, 17X L.Ed,2d 624 (2011), and Woodlord I'. 

"isciulli, 5]7 L.S. 10.24.123 S.Ct. 357.154 L.Ed.2d 

270 (2002) (per curi~lm) ). For good reason: "Section 

2254(d) rdlcch the view that habeas corpus is a 'guard 

against extreme malfunctions in the state criminal Justice 

systems,' not ~l suhstitutl.~ for ordinary error c~)ITection 

through appeal.·· RichIeI'. 562 U.S. at 102-03. 131 S.Ct. 

770 (Ljuoting Juckson \'. ~·irgiJliu. 443 U.S, 307. 332 n.5. l)LJ 

S.C1. 2n 1,61 L. Ed.2d 560 ( ILJ7LJ) (Stevens, J., concurring 

in thl' judgment) ): s('c ulso Il'ood 1'. QI/(/r!CI'J/IlIJI. 50~ F.3l! 

40~. 414 (5th Cir. 20(7) ("\Ve have repeatedly admonished 

that \'1;1..: do not sit as a surer state supreme court on 

1I habe.ts corpus rroceedJllg to review error under st.ite 

11I\\." (citatil)n omitted) ). 

HI 

ThL' district court and both parties discuss Milam's 

first four claims together, so we do so, as well. Milam 
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principally contends that trial counsel \\a~ incffccti\e 

for presenting evidence regarding his drug usc and 

"drug indun:d pSYl']lUsis" ~It the tlllle of the cri III e. 

but then railing properly to seck a jury instruction 011 

\oluntary intoxication as mitigation at the punishment 

phase. The other three claillls grow out 01' claim one: he 

~Irgues that the trial court failed to include a requested 

\l)luntary intoxlcltion instruction. that appellatc Cl)llll~l'l 

was Incftcctin: for failing to raise the first two issucs 111 a 

lllotil1ll I'llI' a ne\\ trial or on direct appeaL and that state 

habeas counsel \\as incrrcctl\e for failing to raise an) or 

the plT\ious three issues on collateral IT\·ie\\. 

111 As the district court noted. Milam concedes that 

he exhausted none of these claims. "As a rule. a state 

rrisoner's habeas claims may not he entertained hy a 

kderal court 'when (1) a stale court [has] declinell tll 

address [those] claims because the prisoner had ['ailed 

to meet a stalL procedural requirement. and (2) the 

state judgment resb on independent and adequate slate 

rrocedural grounds.' ., \/oples 1'. 7hiJ!JJ(/s. )6) L .S. 2()(), 

2~0. lJ2 S.C! LJ12. I~I L.Fd.2d S07 (2012) (Ljullting 

If '({Ike/' l' J/(//,/ill. )62 U.S. 307. 310. 131 S.Ct. 1120. 1iY 

L.Ed.2d 62 (.~Oll) (internal qUl)lation marks omitted) ). 

But 'Milam argue~ that the Supreme Court's decision in 

\for/illc: 1'. RUlli. )66 t' .S. 1. lJ2 S.CL. 130Y. 182 L. Ed .2d 

272 (20121. permits him to raise them on federal habeas 

revie\\'. [n .\IoUille:. the Court "held that a petitioner ma} 

l'stahlish cause tll excuse a r1'l1cedur~il deLHIlt ~tS to ~tIl 

inetlecti\'e-assistance-or-trial-counsel claim by shOWIng 

that (I) his state habeas counsel \\as constitutlonall} 

dt'ficient in failing to include the claim in his rirst slale 

habeas applicatll)(l: and (2) the undcrlying inetTel,tive­

assistance-of-trial-counsl'l claim is ·substantial.· .. Recd 

\'. .'o;/cphells. 739 F.3d 753. 774 (5th Cir. 201-1-) (Ljul)ting 

\/or/illc:. 500 U.S. at 13-14. 132 S.C! J 3091. A claim 

is "substantial" \\'here the pctitiuner "demonstrate[s] lhat 

the claim has some merit.' .. bUl a claim IS "insubstantial" 

\\ here the claim "docs nol have any merit"" or is "\\holly 

\\ itho ut fact ua I support." Jfur! illc:. )()() U.S. at 1-1-. 16. 132 

S.Ct. 1309: wc (/lsiJ gCllc/'(/llr hnillo 1'. lJwlcr. 56Y L .S. 

413.	 133 S.Ct. 191 I. 1X) L. Ed.2d 104-1- (20131 (~tprlying 

\/or/illc: to the Texas procedural system). 

121 So rl)r our purposes. as to MiL.lm·s first claim. we must 

<.kcide whether .Jurists of reason could deball' whl,tlllT 

his incfkctivc-assistanee-of-trial-collnsel claim has some 

meri!. The clcarly established fedcral law gl)verning 

inellccti\e ~tssistance claims is S/rick/w/(/ \'. If'ushillg/oll, 

466 U.S. 668. 1O~· S.Ct. 2052. 80 L.Ed.2d 674 (198.+). 

Under S/ricklond. a petitioner must first prove that 

Cl1Ullsel"s perfl1l'mancc was dclicienl: "[tJhe henchmark 

ror judging any claim on ineffectiveness must be whether 

counsel's cundue! so unde,.mined the proper functioning 

11l' the adwrsarial process tha t the trial callnot be relied 

un as ha\'1I1g produced a .iusl result." Iii. at ()86. 10.+ 

S.Ct. 2052 (emphasis added!. Counsel should be "strongly 

rresumed tl) have rendered adeLjuatc assistance ~lnd made 

all signil'icant decisions ill the exercise of reasonable 

proressiun~tljudgment."and a petiticlIlercannot o\"ercome 

that presumption unless he shO\\s that counsel ['ailed to 

act "reasonabl[y] cunsidering all the circumstances." Iii. at 

(1XX. 6YO. 10.+ S.Ct. 2052. The petitioner must also prove 

prcJudice "that there is a reasonahle probahility that. 

but for counsel"s unrmfcssional errors. the result of the 

pruceeding would haw been dillerenl."" III. at (1LJ\-Y2. 6LJ4, 

10.+ S.Cl. 2052. "A reasonable probability is a ~)I"l1babiljty 

sufricient to undermine confidence in the outcume.'· iii. at 

()l)-1-. 10-1- S.Ct. 2052. and "[t]he likelihood of a different 

result must be substantial. not just conceivable:' Rich/cr. 

562 U.S. ~lt 112.131 S.Cl. 770. Reviewufthestatecoun's 

decision un inelTcclive ~lssist~t11ce is "doubly dekrc:ntial" 

the cour! "take[s] a 'highly deferential" look at counsel"s 

performance. through the 'deferential lens of ~ 2254(d).· 

.. Pillho/I/cr. 563 t'.S. at 190. 131 S.C!. 1388 (citation 

omitted) (quoting S/r/e/.;/und. -1-66 C.S. at 689. 104 S.Ct. 

2052. and A'1l1il\/n \·.\1{r~:(/rollcc. 556 L .S, Ill. 121 n,2. 

123.129 S.C!. 1411. In L.Ed.2d 251 (2009)). We need 

nut e\aluate both prongs or the test if a petitioner rails to 

sat lsi') either one. S/ricklwul. 466 U.S. at 607, 104 S.C!. 

2052. 

*4 We agree with the district cour! that \1ilam has 

failed to shuw that his incffectivc-assistance-of-trial­

cuunsel claim has any merit sulTicient to u\ercome the 

.lIm/inc: hurdle. and thus. he has I'ailed to make the 

sIll1\\ing or debatability rCLjuired ror issuance of a COA. 

The district court comprehensively detailcd trial counsel's 

actions and appropriately concluded that those actions 

did not fall helow the standard set by S/ric/.;/und. Trial 

cl)unsel filed a rretrial nwtio!l addressing Tex~ls Penal 

Code ~ ~UJ4-\Vhich pro\'ides that "temporary insanity 

caused by intoxication" can be considered in mitigation 

uf punishmenL--and inrormed the trial COLIrt that he 

anticipated introducing e\'idence during the punishment 

rhase that ]\;[ilam was \'olunrarily intoxicated at the time 

l1f the l1tTense. Trt~t1 Cl1l1n.sel askcd for an instructiun l)\1 
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\olunt~lry intoxication. but the court carried the motion. 

along with fourteen other~. until a later date. 

Then. uuring. trial. trial counsel prulTcn:d se\cral witnesses 

to testiry regarding Milam's history or drug use and his 

"drug induced psychosis" on the night or the murder. 

A.fter the close of punishment e\·idencc. trial counsel stated 

to the court. "You had carried a couple or motions that arc 

approprillte to have you rule on at this time." and though 

he did not specirically mention the motion seeking the 

\o!untar>' intoxication instruction. he mentioned a motion 

regarding Milam's mental age and also referenced "other 

arguments made and set rorth in our motion that you 

carried." The trial l'ourt denied the motion and did not 

give the instruction. 

nespite this denial. one or Milam's tri~I1 attorney:,. during 

closing argument. still urged the jury to consider the 

\'oluntary intoxication e\idence as mitigating. Counsel 

llIentionl'd the experts' testimony on the ctlel'h or 

met ha mphetami ne. one ex pert' s opi nion tha t the facts of 

the crime were "insanlty'" and argued that there were 

mitigating cirl'umstances which would .Iustil\ imposition 

of a lire sentence rather than death. l\lilam's other trial 

attorney argued that Milam was prone to drug addiction 

became 01' family history 01' addil,tion and told the 

jury. "\' ou know. we talk about intoxil'ation or drug 

me is nnt a defense to the ultimate crime [sic]. It is 

a defense in mItigation to whether or not Yl)U slwuld 

kill somebody ror what happened."' nuring punishment­

stage jury instructions. the court instructed the jurors 

to "consider mitigating l'\'idence to he c\ idcnce that a 

juror might regard as reducing the defendant's moral 

blameworthiness." And the jury \\as asked in Special Issue 

Number Fl)Llr whether ""there is a sufficient mitig~lting 

circums\..lnce or circumstances tl) \\arran t a sen tence l)fliCe 

imprisonment rather than a death sentence be imposed." 

The district court concluded. based on this record. that 

"[l']OUl1Sl:1"S representation cannot be \'le\n:d as ineffcctiw 

SImply hecause the trial court denied the motion'" 

""ClHll1scl appropriately pursued this issue and presented It 

to the jury'" and "[c]ounsel"s representation did not fall 

be1cl\\ an objecti\e standard of reasonableness." \Ve agree 

with the district court's conclusion and find that Milam 

has failed to show it is debatable whether he satisfie~ the 

deficiency prong of Strick/und. \:lilam faults his counsl'1 

flH. in es..;ence. not cxplil'itly bringing up again the nwtll)n 

Cor a jury instruction ()Jl \oluntar~ intoxication. Rut 

despite those specific words not being used. it cannot 

be s~lid that trial counsel did not emphasize repeatedly 

that thl' jury consider \'oll1ntary intoxication evidence as 

mitigation. \Ve therefore find that Milam's first claim 

is insubstantial. does not satisry .H{/nil1e~. and does not 

warrant a COA. 

We also agree with the district court's conclusions 

reg~lrding :Y1ilam's claims two through rour. As to 

claim two. j\lurtille~/TrCl'il1o allmvs circumvention of a 

procedural bar only for claims or inefTectiw assistance or 

trial counsel. see, e.g.. C/urk I'. Duris. 850 F.3d 770. 780 

R1 (::;th Cir. 2017). not a claim that the trial court errcd 

by railing 10 givc a 1'l:quested jury instrul,tion. As to claim 

thrce. the Supreme Court has hcld that .\fur/inc docs not 

extend to ineffective assistance of appellate counsel claims. 

[Juri/u 1'. [)ul'is. 582 L .S. 1'},7 S.C\. 2058. 20fl5. 1\)8 

L. Ed.2d 603 (2017 J. And as to claim Cour. Jfortil1e~ ""did 

not alter our rule that ... '[b]ecause appointment of counsel 

on state habeas is not constitutionally required. any error 

committed by an attorney in such a proceeding cannot be 

constitutIonally ineffective.' .. [1/ rc Sepu/wdo. 707 F.3d 

550.554 (5th Cir. 2(13) (quoting Fuirnwllr. Anderson, 188 

F.3d 635. 643 (5th Cir. 19\)\) (internal quotatil1n marks 

omitted) J; see a/so ",fortine:. 566 L.S. at 8, 132 S.C\. 1309 

(noting ""the general rule that there is no constitutional 

right to l'ounsel in col1ateral proceedings"). Thus. no 

standalone claim for incffective assistance of state habcas 

counsel is permitted under MUr/ille::. \:1ilam raib to slww 

an entitlement to a COA on any of these three claims. 

IV 

*5 In claim five. \1ilam contends that the evidence at trial 

was sufficient tl) denwnslrate that he was intelkctually 

dis~lbled. And in claim six. he argues that the evidence at 

trial was sullieient to demonstrate that he was runctioning 

elt somewhere between an eight- and sixteen-year-old level, 

so his death sentence contravenes the Supreml' Court's 

holding in Roper r. Sill/lllO/lS. 543 lJ .S. 551. 125 S.C\. 

1183. 161 L.Ed.2d 1 (2005). that persons below the age 

l)r cighteen C~lI1lll)t be executed. On these bases. in both 

claims. he argues that appellate counsel was inelTective 1'01' 

not pursuing this claim on appeal. and that habeas counsel 

was inelTeeti\e 1'01' not bringing a claim of inelTecti\e 

assistance of appellate eounsel. Milam concede~ that these 

claims arc also unexhaustcd. 
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Both claims I'in? and six fail ill part for tht: samt: rt:ason~ 

claims three alld rour, respectively. railed: .\f([rfinc~ 

permits neither an ineffective assistance of appellate 

counsel claim nor ~I ~tandalone claim for ineffective 

a""i"tance nf "tate habea" cnun"e[ .\cc f)([ri!o. 137 S.Cr. at 

.20f>5; 11/ rc Scp"/ml!(I. 707 F.3d at 55-1-, Reasollclb1e jurists 

could not debate the~c findings. 

Milam could theoretil'aJly bring claim fin? under ,\f(/"'JlJc~ 

if he could show. as a threshold maller. a sub:-.tantial 

c!;tim that his trial clHlnsel was indTectlve on thi:-. I:-.SLle 

Rut in hIS applicallun. he makes but a single referenu~ tu 

trial counsel in his discussion of claim fi\e: "Triall'ounsel 

railed to challenge the ust: 01' [one 01' the State cXpt:rt·:-. 

illtelligl'l~ce tests] and \\a:-. tllll:-. inclTecti\e.'· Thl:-' IS not 

enough . ."'cc ['nilcd SI([ICS \. 1)e/JIik, -+XL) F,~d 6-+-+, 6-+(1 

(:';;th Cir. 20()7) ("[C]onclusory ;lllegatiolls arc insufricient 

to raise cogni7ablc claIms of indTecti\e assistance l)f 

counsel." (quoting .\filler ). .lolli/SOli, 2()O F.~d 27-+. 2~2 

(~th Cir. 2000) ) ). 

And specifically as to claim si'\, the district court \\as al:-'l) 

correct that the question is closed in thiS cirCUIt \\·hether 

executing a defendant with a de\'elupmelltal age belo\\ 

eighteen \iolares the Cunstitution--it dl)es Ill)l. S'('c Cnilcc! 

Sfofes r. BCI'll(/ul. 762 F.~d -+67. -1-S3 (5th Cir. 201-+) ("The 

Roper Court did not hold that the Eighth .-\mcndmenl 

prnhibit~~ a dcath sentence for an offender with a 'mental 

age' of Ic:-.s than 1~." (alterations remon~d) (quoting In rc 

(;OI'llCl', 612 F.~d 53~, 53'-:;-~6 (6th Cir. 20]0))), i\lilam 

has not l:stablished an entitlement to;1 COA on either of 

these two claims, 

Finally, Milam faults the district court I'or failing to order 

;\ll e\identiary hearing on his habeas petition. A hearing is 

reLj LlIred ,.[ u]nkss the motIOn and the files and records of 

the case conclusively show that the prisoner is entitled to 

no relief" 2R U.S.C. ~ 22))(b). A district court's decision 

not tl) Iwld an e\identiary he;lring is reviewed tor <Ibuse 

or discretion. Nic!z(ml.l \'. (j1/(11 'It'mWIl, 566 F.:kl 553. '-:;62 

(5th Cir. 200lJ). "/\ trial court ,\buses its discretion when 

its ruling is based on an erroneous \ie\\ of the: law or 

a clearly erroneous assessmen t or the evidence." ['Ilifcd 

.\llIle\ )'\furru, ~79 F.3d CJ()L). 6n (5th Cir. 201~) (quoting 

BI'IIIlI/ \. III. CC/lI, R. R. CII., 705 F.~d 5~ 1, 5~) (5th Cir. 

201~) ). III light of the foregoing discussion, we conclude 

that reasoll,lble jurists cuuld not disagree with the district 

court's decision not to SI/t/Ipoille order an e\'lde:ntiary 

hearing. :\0 ('OA on this issue is warranted. 

* * * 

We: cOllclude that re,lslmab1e jurists could \wt disagree 

with the district court's disposition of ,lny 01' Petitiuner's 

claims. Accordingly. \vt' DE:\,Y in rLlI] Petitione:r's 

applicatIon for a certificate or appealability. 

,\11 Citation., 

--- Fcd.Appx. ----. 201~ WL 217120X 

Footnotes 

*	 Pursuant to 5th Cir. R. 47,5, the court has determined that this opinion should not be published and is not precedent 

except under the limited circumstances set forth In 5th Cir, R. 47.5.4. 
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i\1EI\)QRA:\ UU\J ()PI :\!Q~ 

A~D ORDER OF DlS\lISSAL 

Ron Clark. Lnited States District Judge 

*1 Petitilmer Blaine Keith Milam. ~t death n)\\ illl11Llte 

conrineu in the Te.\as prisun syslem. liled the abu\e­

styled alld numbered petition 1'01' a \\Tit 01' haheas L'orplb 

pursuant to 28 L.S.C. ~ 2254. He is challenging his capit~ll 

murder COl1\iction and death sentence imposed by the 4th 

Judicial District Coun of Rusk County. Te.\as. in Cause 

Numher CROY-Ohf!. in a case styled the S'/(//(' oj TC\w 

Rlaille Kci/h\li/ulil. The cuun rinds lhat Mr. Milam\ 

petition should be denied. I 

I. PROCEDLRAL HISTORY OF THE CASE 

On May 27. 20 IO. 1\1 r. \1 ilam \\as cOl1\icted of the ca pi ta I 

murder of thineen-month-old An1l)r~1 Bain Carson. In 

\iolation uf Te.\. Penal Code ~ 1l).03(a)(S). The Te.\a~ 

Court of Criminal Appeals ("TCCA") affirmed the 

convicti()(1 and death sentence. \/i/illIl \'. .','filfC. '0. 

A P-7h3i9. 2() 12 WL I~h~45~ (re\. Crim. /\ pp. MdY 23. 

2(12) (ullpublished). The mandate was isslled un June Il). 

2012. He did not file a petition for a writ (11' L'eniorari. 

'v1r. \1ilam filed an application for d writ ofhaheas corpus 

In State l"()urt ()J1 May 21. 2012. On Mdrch I~. 20 I~. the 

trial COllrt adopted lhe SUle's proposed lindin!!s 01' I'acl 

and conclusions or IdW. A recommendation was made to 

deny relicI'. The TCCA. subsequently denied relief based 

on thL' trial court\ findings and cunclusions and on its 

0\\"11 review. r'y IJilr/c ,\Ii/illI/. No. \VR-79322-01. 2013 

WL 4?-;56200. at * I (Tex. Crim. App. Sept. II. 201~) 

(ullpublished ). 

\1 r. M ildll1 began the prt'sent pruceedings on Septem her 

20. 2U IJ. He I'iled a skeletal petition on September 10. 

20].+. The Iinal petition (Dkt. #14) \Vas tiled on October 9. 

201'+. The Director filed an answer (Dkt. #22) on March 

Y. 2015. \1 r. Milam did 11o.)t file a reply. 

[I. FACITAL RACKGROU~DOF THE CASE 

Thl' opinion of the Te.\as Court of Criminal Appeals 

sunllnari7ed the factual b'lckground of the case as follows: 

A. The State's Guilt-Stage Eridence. 

At 10:37 a.m. on December 2. 200R. [Mr. Milam] cdl1ed 

l) II. and the first thing he said was. "My naml' is Blaine 

l\-ll1am. and my daughter. I just found her dead." Rusk 

County Patml Sergeant Ke\'in Roy arrived at [Mr. 

Milam's] trailer home outside Tatum t\venty minutes 

later. Two ambulances were already there. E\1Ts were 

standing in the doorway of the master bedroom, v,'here 

lMr \1ilam] dnd .k."seca Cars()n were kneeling on the 

1l0l)r. Sgt. Roy sa\\' "an inrant laying on the noor Ill)t 

mlwing. not bredthing. bruised. The baby was laying 

on lis back. and the face of the baby was just one large 

bruisl'.·· lie thought that the circular bruises he saw on 

thl' child's body \vere caused by a Coke can. He did nut 

recognile them as human bite marks. 

7'2 Arter lead il1\'estigator Sergeant Amber Rogers 

arri\ed. Sgl. Roy took [Mr. \1ilam] aside to talk while 

Sgt. Rogers talked to Je~seca. [M r. Milam] told Sgt. Roy 

that he and Jesscea had left Amora alone in the trailer 

and w~ilked up the mad to mcct a man named Clark 

who was going to clear some land for him, They were 

gone about an hour. and. \\'hen they came back. they 

round "the haby in that condition." [Mr. Milam] was 

c,t!m. collected. and cooperative. After the interviews. 

Sgt. Roy read the pair their ,\/inltldo rights He told 
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thcm1:hat. whcn thc crime-~l'\:ncinvestigation was donL', 

they would be taken to the Sheriffs office for more 

Ljuestioning and collection of their clothes. 

Shonly thereal'ter, Kenny Ray. a l'e.\a~ Ranger, arrl\ClI 

and noticed Jcsscca and [\11'. Milam] cmbracing. To 

Ranger Ray. the two looked like "grie\'ing parents." no! 

suspects. Ranger Ray ctlllducted an hour-long intervie\\ 

\\ith [Mr. \1ibm] in the I'Wtll seat or his patrol car, 

[\1 r. Milam] told the ranger th~lt authorities \\ere "more 

than welcome" to search his car and home. [1\-11". \1ilalll] 

denied invol\'ement in Amora's death. f Ie also ga\e 

Ranger Ray names of possihle suspects and said that 

wlwen:r did this should "he hung," In that recorded 

intervic\\. [1\11-. Milam] explained that .Iesseca \\a~ hIS 

fiancee and that Amora \\'as .Iessec<\'s child, hut that 

they hoth lived \\ith him and he \\'as '"raising that bahy.·· 

[\1r. \1ibm[ then told Ranger Ray the same story tklt 

he had tl)ld Sgt. Ro:y. I Ie added that. \vhen he and 

Jcsseca got home, they round Amora. not in her crib. 

but in a hole in the lloor in the hathroom that he \\'as 

remodeling. [M r. \1 ilam] said Amora had ~l blood rIng 

around her mOllth, and "it looked like she had been 

hiting the insulation." She \\as still breathing, so the: 

called 911. [\1r. MiI~lml later told Ranger Ray th~lt 

.Iesseca called 911 before they round Amora, ~ll1d thal 

\\'hen they round her, she \\'as dead. 

Ranger Ray's tone eventually became accusatory. I Ie 

told [Mr. MilamJ that he kne\\ he was lying. th~tt no one 

would belie\(: his story, and thdt e\eryone would think 

he had beat the baby because he \\as the only male in 

the house. [Mr. Milam] again denied allY in\ol\emenl 

in Amora's death and offered to take a pl)lygraph tL'St. 

Finally. Ranger Ray told [Mr. MilamJ that he was free 

to go. meaning that he was free to get out of the p~ltrol 

car. but not tu leave the scene. By then, Ranger Ray 

considered [\-11". Milam] a suspect. 

The ranger also inten'\e\\ed Jesseca. At first she '"\\'as 

crying and acting \Try distraught." but then thcre \\'as 

a "pretty drastic" change in her demeanor. She rel"erred 

to Amora as "thal baby" and lold Ranger Ray an 

"extremely bizarre story." 

The medical examiner ga\'e Amora's cause uf death as 

lwmicidal \iolence. due tu multiple blunt-l'lHce injuries 

and possible stnll1gulation. He detailed her in.lurIes: 

racial abrasions ~lnd hruises: t\\cllly-fuur human hite 

marks: bruises. scrapes, and abrasions from head to 

toe: bleeding underneath the scalp: extensive fracturing 

to the hack of the skull: bleeding between the brain 

and the skulL ~l laceration to the hrain tissue as well 

as swelling. bleeding. ami bruising: bleeding around the 

optic nel'\es: bleeding in the eyes and around the jugular 

win; fraclures to the right arm and leg; eighteen rib 

fractures: a tear to the li\'er: and extensive injury to the 

genitals. There werL' no old injuries suggesting a pattern 

l)1' ~I huse. 

The in\'Cstigation quickly poked holes in [Mr. \1ilalll's] 

story, Shane and D\vight Clark, of Clark Timber. 

denied any meeting \\'Ith [Mr. I\lilamJ on December 

2nd. Crystal Dopsun. manager of the Insta -Cash Pawn 

Shop in Henderson, said that. shortly ~Ifter she opened 

the shop un Decernber 2nd, .Iesseea and [\1r. Milam] 

l'ame in and pawned an electric chain saw and an air 

impact tool. Surveillance video showed the two in the 

pa\\n shop I'or about fifteen minutes. Surveillance video 

from the Exxon in Henderson picked them up shortly 

thlTe~tfter. Also. lMr. Milam] had called his sister. 

Teresa Shea, that morning bel'nre lJ:30 a.m .. crying and 

saying that he had "found Amora dead," Teresa told 

him to call 911, hut [M r. Milam] did not do so until 

\():37 a.m, 

*3 On Oecember 11 th, ill\estigators conducted ,I 

second se,trch or [Mr. M11am's] lrailer and determined 

that the soulh end 01' the trailer, rather than the 

master bedroom, was probably the crime scene. They 

found blood-spatter stains. consistent with blunt force 

trauma. ncar the south hedroom. Among the items 

collected from the south bedroom were: blood-stained 

hedding and baby clothes; blood-stained bdby diapers 

and \vipes: a tube 01' Astroglide lubricant; and a pair 01' 

jeans \vith blood stains on the lap. DNA testing later 

showed that Amora's hlood \\as on these items. 

On December 13th. [\1r, Milam's] sister. Teresa. \vent to 

see [\1 r. Milam] in jail. That night. she told her aunt that 

she "\\as needing lO rind a way to get back oul to the 

trailer in Tatum" because "Blaine had told her that she 

needed to go out there to the trailer to get sonK e\idence 

nut I'n)mllnderneath l)f it." ThL' aunt called Sgt. Rogers 

and told her that "she needed to get ou t to the trailer 

immediately. that Teresa \vas wanting lo go out there to 

get some C\idence out rrom underneath the tr~liler.'" 

Sgt. Rogers immediately obLlined a search warrant. 

crawled under the trailer. (\nd discovered a pipe wrench 
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inside a clear plastic bag.. The pi pe wrench had been 

shoved down ""a hole in the noor of the master 

hathn1()Jl1." hHTnsic analysis re\'ealed components or 

ASlroglide on the pipe wrench. the di<lper Amora had 

been \"earIng. and the diaper and \\ires collected rrom 

Lhe souLh bedroom. 

Or. Rohert \\,'illiams. a foremic odontologist. 

compared the bite marks round on Amora's bod) 

\\ith hite dentition models ohtained rrom [Mr. Milam]. 

Jessec..l. and [Mr. Milam's] hrother Danny \1ilam. Dr. 

Williams testified that. to "a rea~onabledegl\.'l' ofdl'ntal 

certainty." [\1 r. Milam's] dentition matched eight hill' 

marks on An1()r~1. He unl1d cxclude .kSSCGl rwm all but 

l1l1e or the bite marks. and he could exclude Danny rrom 

all of the bill' marks. 

Shirley Broyles. the nurse at the Rusk County Jail. 

ll'stifiL~d that [Mr. Milam] l'alkd fl)r hl'!" one day in 

January. She round him crying in his cell. He handed 

her a written request to talk to Sgt. Rogers. and told Ms. 

Broyles: "I'm going to conkss. I did it. But Ms. Shlrley. 

the Blaine you knO\\ did not do thi~. My dad told ml' 

to he a man. and T'w been reading Illy Bibk. Please tell 

Jessec\ I lo\e her." 

B. Tht Defense GlJilt-Sta~e Evidence. 

[\1r. \1i1am's] defcn~e fl)l'used on Je~seca as the 

nllIr<..krer. The derense l'~lllcd Heather Carson. Jes~eca\ 

mother. who said that Jes~eca and [Mr. Milam] starting 

[sic] oating around January 2CJO~ and got engaged 

a kw months later. Jes~eca moved in with [Mr. 

Milam] and his parents that spring. \Vhen Jc~seca 

turned eighteen. she received an ill:-.nrance settlement 

from her father's 2001 death. Heather notin:d ~ln 

immediate change ill Jessec,\: she became withdrd\\ll 

ami stopped c<u'ing about her appedrance. Jcsseca 

st~lrted harassing Heather with ll'lcphone calls. \\'hen 

Heather learned that Jcsseca \\a~ making seriou:-. and 

unfoullded allegations against her. ~he stopped ulking 

to her 

Lisa Taylor testified that Jes~eca wa:-. her daugh Ler's hest 

friend \"hile gro\\ing up in Alabama. \1~. Taylor kne\\ 

Jessicd as "s\\eet. outgoing. outspoken. funny." She 

said th~lt .ksseca. [Mr. Milam]. and Amora visited them 

in Alabama twice in the I'all or 200K. First. they came 

ror one night in October. Jesseca was making "hizarre" 

accus~,tions ahout hl'!' nwther. In ~o\'emher. thl' trIt) 

returned to Alabama ror about Cour days and ~aid that 

they were planning. to move there. Ms. Taylor said that 

there v:as a "drastic changl''' in .kssl'ca's demeanor. 

She was "[w]eird. hollow ... [l]ike empty." Looking intl) 

her eyes was "Iike looking into a dark space." Jesseca 

was not taking care of Amora and did not gi\e her a 

hath ror the whole week. She had [Mr. \1ilam] change 

Anwra's diaper dnd feed her. Jesseea seemed in charge. 

and when she told lMr. Milam] to do something. he did 

it. Ms. Taylor was concerned that there was something 

prul"ound guing on in Jesseca's life and \\'<lS v.:orried 

aboul her alld her baby. 

'''4 A psychi(ltri~t. Dr. Frank Murphy. testifll'd that he 

was ~l~ked to "otTer ~1Il tlpinitHl in this case of the mental 

state or Jesseca Carson for the time period beginning 

sometime around August or 2008 through December 

2nd uf 2008." Dr. M mphy read interviews with Jesseca 

and other mall'rials but did not talk to Jesseea. Dr. 

Murphy said Jesseca':-.~ymptoms were consistent with 

a "r~yclwtlc depres~ion .... The depression occurs first. 

and then it gets sevelT e!1l1ugh that psychOSIS or loss 

01' touch \\ith reality then occurs .... Psychosis means 

someone has lost touch with reality. The vast majority 

01' Limes. LhaL means either Lhey're hallucinating or 

they're delusional." 

The def'ense odontologist. Or. Isaac. studied l'jve or the 

bite marks. and could not exclude either [VIr. Milam] 

or .T esscca. 

\/i/ul/I. 2012 WL IX6X45X. at *1-4 (emphasis in original) 

(rootnote~ umitted). The TeeA specifIcally observed 

that \11-. \1ilam did not challenge the suCficiency oC 

the e\idcnce to support the guilty verdicL nor the 

determination that he \\a" not intellectually disabled. Iii. 
at *1. On the other hand. he challenged the sufficiency of 

the e\'idence with respect ll) the "future-dangerousness" 

special issue. and the TCCA overruled the point of error. 

lei. at * I3- * I-+. 

HI. GROU:\DS FOR RELIEF 

\1r. Milam hrings the following grounds for reliel': 

I.	 Tri~d counsel \vas inetTective in \iolation of the 

Sixth Amendment for presenting cxten~j\'e tesLimony 

about Mr. Milam's drug usc and his "drug. induced 

p~ych()sis" at the time of the crime. and then failing 

to allow the Jury a \Thicle (i.e.: a jury instruction) to 



Milam v. Director. TDCJ-CID. Slip Copy (2017) 

2017 WL 3537272 

cOIl~iuer that testimony as mitigation of punishment. 

as a\I()\\ed by Texas Penal Code ~ ~U)4. in \iolation 

l)f the Eighth Amendment. 

~.	 The trial court erred in failing to include a reljuested 

jur) in:-.trul."tion on Yuluntary intuxil."atiun \\hl.'n 

it was eleLlrly warranted hy testimony extensively 

de\'c\oped by the DetCnse. and trial counsel was 

incrketi\(~ ror nut in~isting on the instruction. in 

ei ther Corm. 

~. Appellate counsel \:vas indkcti\'c in \"lolation nf 

the Sixth Amendment for failing to raIse III the 

Motion "ur '\e\\ Trial and Direct :\ppeal the 

faillllT of trial counsel to include a requested jur~ 

instruction. and thl.' trial court's failure LO illcluue 

a juy instruction \vhen it hLld bel.'ll requested. on 

\oluntary intoxication LIS a \ehidc of mitigatloll 

considcrLltioll by the jury. 

4.	 State habeas L'ounsel \vas inetlectiw ror railing to 

alk):!.e in thL' State appliCLltion for writ of habea:-. 

corpus that I) trial counsel was ineffective for failing 

to tnsist l)n a voluntary intoxicatil)n instruction 

when the Deknse \\as the one that de\e\l)ped the 

tcstlmony.~) the trial L'lHlrt erred in failing to prcl\idL' 

a requeskd voluntary intoxic<.ltioll instruction In 

\iolation or the Eighth Amendment. and 3) appelLtte 

counsel was inefTective for failing to allege the 

voluntary intoxication issue in the motioll for ne\\ 

trial. and on direct appeal. 

5.	 A) The eViUenL"e was sutTiL'ient b~ the preponderance 

standard tn demonstrate that Mr. Milam was. and 

is. intellectually disabled and tInts both appellatc ;lIld 

habeas counsel were ineftcL,tive fl)r not asserting thi:-. 

claim I'or State re\iew Lind exhaustion, in \iolation 01 

the Sixth Amendment. 

B) The cviuence was sufficient to denwnstratc that 

Mr. \1ilam was fUIlL"tioning at somcwhere between an 

8 to 10 year old enwtional le\el. Thus. his sentence 

oC death violates the Supremc Court's mandate th;lt 

persons below the age of 18 shall not be eXeL"uteu. 

Sec ROjJl'I" \ SilllilWIlS. 543 U.S. 551. I~5 S.Ct. 

ll~n, 10\ LEd.2d 1 (~()()5). Appellatc cnunsl.'l \\LlS 

ineffective for not pursuing this claim nnce it had 

been established \ia a ruling by the trial court. 

Habeas counsel was inetlecti\'e for not asserting that 

appellate counsel \\as inelTectiw in exh<lusting thIS 

claim in violation of the Sixth Amendment. 

*5 o. Trial counsel renuered inetTective as~istance 

u[' counsel in \iol~t1.ion or the Sixth and Eighth 

.~mendmel1ts by llOt rdying upon the proper hearsay 

cxception in attempting to have admitteu the 

:-.latel11enl or thl.' l."o-dek'ndant. 

7.	 Appellate counsel rendered inerrcetivc assistance of 

counsel in \'iolation or the Sixth Amendment of the 

l ~nited States Constitution by failing to raise on 

direct appeal the trial court's rcfus;t1 to ~ldmit co­

deknd~lnt Jcsseca Carson's statement. 

X.	 Trial counsel rendered inelTeL"ti\l~ assistance n[' 

counsel in \iolation of thc SiXlh Amendment by 

failing. to object to specific instances of violence 

introduL"ed hy the prosecution regarding. violence 

in thc Tc\as prison system. The failure tn ohjcct 

\iolates 1\1 r. Milam's right to the Eighth Amendment 

reljuirement of individualized sentencing. 

9.	 Trial L'nunscl rendered inc1Tective assistance of 

Cl)UnscJ in vin]atil)l1 nf the Sixth Amendment by 

I'ailing to properly cross-e\amine Bryan Perkins in 

regards to bias in LI\or of Jesseca Carson. the co­

defendant or \1r. Milam. 

10. The trial court erred in denying M r. Milam's BiI/SOIl 

\'. I\cl///lck\' challenge to juror Jobess Shaw. after the 

trial court was made aware of the racial animus of 

the prosecutor In calling Ms. Shaw "an angry Black 

\\Oll1Llll"" in \iolation of equal protection and uuc 

prc.KL'SS under the Fourteenth Amendmcnt. 

11. The trial court erred in granting the Stale's challenge 

Cor cause of Juror Trzeciak. in \iolation of the Sixth 

and Fourteenth Amendments. 

12.	 The trial court erred in allowing the Sta te to 

comment upon Mr. Milam's failure to discus:-- the 

Cacts 01' the olTense with the Slate's expert in 

violation of his prcvious order and Mr. Mil;lm's Fifth 

Amendmcnt right to remain silent. 

I~. The State knowingly created a false impression 

that 1\lr. Milam rerused to speak about the faL'b 

of thc ofknsL' to thc State's anu DetCnsc's experts 

on advicc of L"ounsd, in violation of the Fourteenth 

Amendmcn t. 

l-t. Prosecutorial misconduL'l in the sentencing-phase 

summatIon dcnicd Mr. Milam hi~ fundamental rights 
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to a rair trial and his right to a reliable sentencing 

determination. 

15.	 The Texas death penalty scheme \'iolated Mr. 

Milam'~ rights against cruel and unu~ual punishment 

and due process of law under the Eighth and 

Fourteenth Amendments by requiring at least ten 

"nl1" Vl)(es for thejury tu return a negati\'e answer tl) 

the punishment issues, 

16.	 The trial court committed con~titutional error t)\ 

charging the jurors that they had discretion to decide 

whdher a cIrcumstance \\as mitigating, 

17.	 The Texas lk'ath penalty schl'me \iolates Mr. 

Milam's right against cnll'l and unu~ual puni~hment. 

right to an impartial jury. and right to due prnce~s 

of law under the Sixth. Eighth and Fl1urteenth 

Amendments because of \ague and undefined terms 

in the jury instructions at the punishment phase 

01' the trial that elTectiwly determine the dilTerence 

between a life Sl'ntenel' and the impo~ition or the 

death penalty. 

11-1. Tt:xas prosecutors' unkttered. standardkss. and 

unre\'iewabk discretion \'iolates equal protection. 

due proce~~. and the Eighth Amendment. 

1'1. The Tex~ls death penalty scheme \ioldtes due 

process of the Fourteenth Amendment because the 

punishment special issue reldted to mitigation rails tl) 

require the State to pro\'e the absence of sufficient 

mitigating circumstance~ beyond a reasondblc duubt. 

Clml rary tl) Apprcndi and its progeny, 

*6 20, The trial court erred by admitting the irrele\dnt 

and prejudicial evidence or 1\Ir, \1i1dm\ father", 

racial prejudice in the punishment phase of the trial. 

in violdtion of equal protectiun. right tl1 a fdir trial. 

and due process. Additionally. because trial counsel 

and appellate counsel failed to set out the proper 

constitutional construct ror this claim. and the State 

habl'as counsel failed to bring thb claim on direct 

collateral re\iew in the Stall' court. thi~ claim slwuld 

be considered pursuant to .\I(/rlinc~. 

21.	 The cumulatiw effect or the abm'e-enumereJted 

Constitutional \iolations denil'd \1r. \1i1am dUl' 

process of la\\' in \'lOlation of the Firth and 

Fourteenth Amendments. 

IV. STA~DARD OF REVIE\\' 

The role of kderal couns in reviewing habea-i corpus 

petitions b) prisoners in State custody is exceedingly 

narrO\\. A person seeking federal habeas corpus IT\iew 

must assert a \iolation of a federal constitutional right. 

rlm('/') 1 Cullim. 9RX F.2d 136-L 1367 (5th Cir. 1993). 

Federal habeas corpus relief will not issue to correct 

l'rrnrs of St~lte elH1stitutilH1al. statutory. or prncedural 

la\\. unless ~I federal issue is also present. Fs!cllc \', 

.\!C(Juirc. 502 L ,S. 62. 67-68. 112 S.Ct. 475. 480. 116 

L.Ed.2d 31-151ILJLJI): H'cs! \', Johnsun. 92 F.3d 1385.1404 

(5th Cir. lLJLJ6). cal. denied. 520 U.S. 1242. I 17 S.Ct. 1847. 

137 L. Ed .2d 1050 (19'17). In the course of re\'iewing Sta te 

proceedings. a federal court doc~ '"not sit as a super state 

supremc cuurt on a habeas corpus prueecding to rcview 

error under st,lte law." If '(iod 1'. QlIarlernlllll. 503 F.3d 40X. 

414 (5th Cir. 2007). c('/'l. dcnied. 551l'.S. 1314. 128 S.Ct. 

1874. 170 L.Ed.2d 752 (2008) (quoting Pun('/' \. Es!cllc. 

70LJ F.2d 944. 957 (5th Cir. 19X3). ('cr!. denied. 466 U.S. 

LJX4. 104 S.Ct. 2367. ~O L.Ed.2d ~3X (19R4)). 

The petition was filed in 2014; thus. review is governed 

by the Antiterrorism ~ll1d EJlecti\'e Death Penalty Act 

(""AEDPA"). Sec Lindh \', .\IlIJpliy. 521 U.S. 320. 326-2'1. 

117 S.Ct. 205LJ, 2063- 64. 138 L. Ed,2d 481 (1997). l'nder 

AEDPA. a pctitioncr \\ho is in custody "pursuant to the 

judgmcnt of a State court" is not entitled to federal habeas 

corpus relief 

with respect to any claim that was adjudicated on 

the merIh in State court proceedings unless the 

adjudica tion of the claim­

( 1) resulted in a deci~,ion that was contrary to. or 

il1\olwd an unreasonable application or. clearly 

l'stablished federal la\\'. as determined by the 

Supreme Court of the United States: or 

(2)	 resulted in a decision that \vas based on an 

unreasonable determination oCthe facts in light of the 

e\'idence presented in the State court proceedings. 

21-1 U.S.c. ~ 2254(d). "By its terms ~ 2254(d) bars 

relitigation of any claim 'adjudicaled on lhe merils' in 

sta tc court. subject only to the exceptions in ~~ 2254( d)( I ) 

,Ind (d)( 21." Harring!on \. RicIIf('/'. 562 U.S. 86. 98. 131 

S,Ct. no. 784. 1]x L.Ed.2d 624 (2011). AEDPA imposes 

~t "highly deferential standard fl1]' evaluating state-court 
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U.S. 231. 240. 125 S.Ct. 2~17. 2325. 162 L.Ed.2d 196
rulings. and lkmands that state-court decisions be giwn 

(20().:') (citing ~ 2254(e)( 1I). "The standard is demandingthe benefit or the doubt." Renim \'. Lelf. 550 t".S. 766. 
but 1ll1t insatiahle: ... [d]cfcrcnce dues nnt by dcfinitinn 

773.130S.Ct.I~5).18()2.176L[d.2d(17~(2()10)(citation 

preclude rehel'.'· lei. (ciwtiun (till! internal ljulllationmarksand internal quotation marks ()mittcd). \\'ith respect (() 
omitted) (L]uoting .Hill('}'-EI 1'. Cockrell. .:'37 L".S. 322.the first provision. a "state court decision is 'contr~\ry tu' 
34U. 123 S.Ct. 1029. 1041. 154 L.Ed.1d 931 (2003)), Moree1early established l"ederal Jaw il'( I) the Slate COllrt '(jpplie~ 
recently. the Supreme Court held that a "state court's 

~l rule that contradicts the gU\erning 1<'1\\' annuunced in 
detcrminatinll that (\ claim lacks merit precludes federal Supremc Court cases. or (2) the State cOllrt Jceide~ a 
habeas relief:-.u long as ·f:.lirminded jurists l'ould disagrec' case differently than tIll' Supreme Court did un a :-.et uf 
()n the COITl'ctness 01" the state l'uun's del'ision, -. Richtcr.ma teria 11 y ind ist ingu isha blc fal"ts.·· Se!son l'. QIIUr/CI"I//(/I/. 

562 L.S. at 101. 131 S.Ct. at 7~6 (quoting Yarl1orollgh 1'.472 F.3d 2~7. 292 ()th Cir, 200()) (en hanc) (ljlwting 
,·1 !rumc/o. 54 I l: .S. 652. 664. 124 S.Ct. 2140. 2149. 15x,\litche!/ I'. I~.\pur::u. )40 U.S. 12. 1) 16. 124 S.Ct.	 7. l(), 
L. Ed.2d l)3~ (2004 I). The Supreme Court has ~x.plained1)7 LEd.2d 263 (.2003)). cal. dcnied. 551 U.S. 1141. 127 
that the provisions of AFDPA "'mudified a federal habeasS.Ct. 2074. 161'1 LFd.2d 719 (2()07). "[R ]e\ic\\ under ~ 
cnun's role in reviewing state prisoner applications in22)4(d)( II is limited tl) tl1l' record that was before the 
nrder tn prevent federal habeas 'retrials' and to ensurestate court that adjudicated the claim on the merits." 
that state-collrt l"un\ictiuns are gi\'en efkct to the e"tentCllliel/ 1. Pinlwlster. 563 l~ .S. 170. I~ I. 131 S.Ct. 138~. 
possibk under law." Belil'. Conc. 535 L.S. 6S5. 693. 112139X. 179 L Ed,2d 557 (20 I I), As slIl·h. "e\idence Liter 
S.Ct. 1843. IR49. 152 L.Ed.2d l) 14 (2002). federal habeasintrodm:ed in federal cOllrt is irrek\ant.·· Iii ~lt IX4. 131 
corpu:-. relief i:-. not available just becausl' a State courtS.Ct. at 1400. "The sallle rule necessarily applie:-. tu a 
decision may han' been incorrect: instead. a petitionerfederal (Ollrt's re\icw 01" purely factual determinations 
must shn\\' that a State cuUrI dccisiun W~lS unreasunahk.lInder ~ 2254(d)(2). a:-. all nine Justi(e:-. ad.;now!cdged.·' 
lei. at f194. 122 S.C1. at Ix50. BIIIC \'. Thula. ()()) F.3d 647. 656 (5th Cir. .2(11) (footnote 

umitted). UTt. deflied. 56~ L .S. ~2~. 1"~"1 S.Ct. 105. IX4 

L.Ld.2d 49 (2012). With respect to ~ 2254(d)(2). a Tex.a:-. 

COllrt's factual lindings are presumed to be sound	 lInless \". DIS(TSSIO~ AND A~ALYSIS 

a petitioner rebuts thl' "presumption of correctness b~ 

clear and cOI1\incing e\idence.·· Afiller-EI l' f)retke. 54) 

Claim Number 1:	 Trial counsel was ineffective in violation of 
the Sixth Amendment for presenting extensive 
testimony about Mr. Milam's drug use and 
his "drug induced psychosis" at the time of 
the crime, and then failing to allow the jury 
a vehicle (Le.; a jury instruction) to consider 
that testimony as rnitigation of punishment, as 
allowed by Texas Penal Code § 8.04, in violation 
of the Eighth Amendment 

Claim Number 2:	 The trial court erred in failing to include 
a requested jury instruction on voluntary 
intoxication when it was clearly warranted 
by testimony extensively developed by the 
Defense, and trial counsel was ineffective for 
not insisting on the instruction, in either form 

Claim Number 3:	 Appellate counsel was ineffective in violation 
of the Sixth Amendment for failing to raise in 
the Motion for New Trial and Direct Appeal the 
failure of trial counsel to include a requested 
jury instruction, and the trial court's failure 
to include a jury instruction when it had been 
requested, on voluntary intoxication as a 
vehicle of mitigation consideration by the jUry 
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Claim Number 4.	 State habeas counsel was ineffective for 
fai~ing to allege in the State application for 
wnt of habeas corpus that 1) trial counsel was 
~neff~cti~e f~r failing to insist on a voluntary 
Intoxication Instruction when the Defense was 
th.e one that developed the testimony, 2) the 
tnal court .erred. in !aili~g to provide a requested 
voluntary Intoxication Instruction in violation 
of the Eighth Amendment, and 3) appellate 
counsel was ineffective for failing to allege the 
voluntary intoxication issue in the motion for 
new trial and on direct appeal 

"'7 Th~ rirst rour claims ar~ related. Mr. Milam argues 

that trial couns~1 \vas constiLutionally inclTecti\e ror 

presenting extensive e\'idence regarding his drug usc and 

"drug induced psychosis" at the time of the crime. but he 

then faikd to provide the jury with a \Thick to consider 

the testimony as mitigation. as allowed by Texas Penal 

Code ~ ~.(J4. In claims 2. ]. and 4. he rcl~ltedly complallls 

that the trial court ~rred in railing to include a reLJuested 

voluntary intoxication instruction: that appellate counsel 

\\'as inetTectiw for failing to raise these issues in a motion 

for new [rial or on direct appeal: and that State habeas 

cllunsel was ineffective for Lliling to raise all three claims 

l)(l collateral n;\ ie\\. He ad:nowledges that none 01' these 

claims are exhausted. but h~ argu~s that th~ claims may b~ 

consid~red atthisjuncturl' in light or the Supr~m~ Court's 

decision in1!(/rti//t':: 1', Rm//. 566 U.S. 1. 132 S.Ct. 1JOl). 

I~2 L.Ed.2d 272 (2012). 

The Director responded by arguing that the claims arc 

unexhaLlst~d and procedurally harred. He rurth~r argues 

that none or th~ propos~d claims ar~ substantial. as 

reLjuired by .\I(/ui//t'::. 

Inetlecti\e assistance of counsel claims arc Q.overned bv 

the Supreme Court's st~lndard established in ~\/rick/(///d \~ 
W(/s!li//gru//. 466 U.S. 66X. !04 S.Ct. 2052. SO L.bl.2d 674 

( [084). Strick/(/Ild prO\ides a t\\o-pronged standaru. and 

the petition~r b~ars th~ burden or prO\ing both prongs. lei. 
at 687. 104 S.Ct. at 2064. 

'<X Lndcr the first prong. he must slww that l'oulbel's 

perl'mmance was del'icient. It!. To eSl~lb!ish delicienl 

performance. he must show that "counsel's representation 

fell below an objecti\c standard 01' reasonableness." 

\\ith r~asonablen~ss judg~d undn prokssional norms 

prC\ailing at the timc counsel rcndered assiswncl'. It!. 
at 6X8. 104 S.Ct. at 20()4. The standard requires the 

re\,le\\'lng court to givc great deference to ,:;ounse!'s 

performance. strongly presuming counsel exercised 

reasonable professional judgment. It!. at 6Xl). 104 S.Ct. at 

2065. 

Under the second prong. th~ p~tition~r must shO\\ that his 

attorney's dclicicnt performalll'e resulted in prejudice. It!. 

al 687. 104 S.Ct. at 2064. To satisfy the prejudil'e prong. 

the habeas petitioncr "must show that there is a reasonable 

probability that. hut for counsel's unprofessional Lrmrs. 

the result of the proce~ding would have been diITer~nt. 

A reasonable probability is a prohability sullicient to 

undermine confidence in the outeom~." It!. at 694. 104 

S.Ct. at 206~. An inetTeetive assistance of counsel claim 

fails if a petitioner cannot satisfy either the deficient 

performance or prejudice prong: a court need not evaluate 

hUlh ir he makes an insulTicient showing as tl) either. It!. 

~lt6l)7. !04 S.Ct. at206Y. 

The failur~ orMr. \1ilam 1.0 pr~s~ntth~ first Cour grounds 

for relief to the TCe A raises exhaustion problems. State 

prisoners bringing petitions for a writ of habeas corpus are 

reLjuired to exh~lust tlll:ir State remedies hefore prnceeding 

to kderal court unless "th~r~ is an abs~ne~ of available 

State corr~ctive process" or "circumstances ~xist that 

render such proc~ss inelT~C1.ive to prot~ct the rights ol'th~ 

applicant." 28 C.S.c. ~ 2254(hH!). Tn order to exhaust 

properly. a State prisoner must "fairly present" all of his 

claim:'> to the State court. Pimrd l". COIl//or. 404 U.S. 270, 

275.92 S.Ct. 50l). 512. 30 L. Ed.2d 438 (1l)71 ). 

Tn Texas. all claims must he presented to, and ruled on the 

m~rits hy. the TCCA. Ric!wu!.w/l l". ProclIIzia, 762 F.2d 

429.432 (5th Cir. )985). When a petition includes claims 

that havl' been exhausted along with claims that haw not 

heen exhausted. it is called ~I "mixed pctitil1l1." Scc (T(//ticri 

l". W(/ll/ll'tighi. 5S2 F.2d 34~. 355 (5th Cir. !l)7X) kn banc). 
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Historically klkral courts in Texas have dismissed the 

entire petition for failure to exhaust. .\L'L'. C.g.. It! 

The exhaustion requirement. hov-,e\er. was proroulldl~ 

~dle~lLd by the prlKedural lkL.lult du~trine that \\as 

announced b) the Suprl..'me Court in ('O/CIIWI/ 

T!Wl1IjJ.\OIl. 501 t'.S. 722. III S,Ct. 25..J.6. 115 L.Ed.2d 6..J.O 

(1991 ). The Court explained the doctrine as follow ...,: 

In all L'ases In \\hich a state 

prisoner has defaulted his federal 

L'lalnh In statl' Cl)urt pursuant 

to an independent and adl'ljUall..' 

stall' procedural ru\c, kdnal h~dle~ls 

review ol'the claims is harred unkss 

the prisoner can demonstrate cause 

for the ddault and aClu~Il prejudice 

as a result of the alleged \'ioldtiun 

of fcdnal law. or denwnstraLL' that 

failure to consider the claims \\ill 

n:sult in ~t fundamental miscarriage 

of justice. 

It! at 75(). 111 S. Cl. at 2565. As a result of Co/clI/al/. 

unexhausted claims in a mixed petition arc now dismissed 

as procedurally harred. fl.'(//'{/I/(C \'. oS·coff. 56 F.3d 633. 642 

(5th Cir. 1995 L ('cI"!. dCllicd. 515 U.S. I 153, I 15 S.Cl. 2603. 

132 L. bJ.2d ~..J. 7 ( 1995): scc Ii/SO Fill/e.\· \'. Jo/illsOIl. 2..J.3 

F.3d 21 :~. 220 (5th Cir. 200 I). Such unexhausted claims 

\\ould be procedurally barred hecause if a petitioner 

attempted to exhaust thelll in State court" they would be 

harred by Texas ahuse-of-the-writ rules. I-'L'U/'{/II(C. 56 r ..~d 

at 642. 

*9 The procedural bar contained in Texas Code 

01' Criminal Procedure ArtiL'k 11.071. Section 5. as 

interpreted by the TCCA. is an adequate State ground 

for finding procedural hars. Iharm l'. Tha/cr, 691 1- .3d 

677. 6~4X5 (5th Cir. 2012). ([hmg([ICd ill jJurl /n Trnll/il 

\. T//(//CI', l'.S.-. 133 S.Cl. 191 I. I K5 L.Fd.2d 

10..+..+ (2013): HU/Clllillc \'. T/i a/er , 626 F.3d ~42. 85657 

(5th Cir. 2010). UTI. dCllied. )6..J. l".S. 1006. 131 S.Ct. 

2Y92. IRO L.Ed.2d X:2..+ (:2011 ). The prol'l..'dural bar may he 

overcoml..' by lkmonstrating either caUSl' and prcjudil'c ror 

the default or that a fundamenud miscarriage llf .Iustil'e 

\\ould result I"rom the court's refusal to consider the claim. 

Co/clllall. SOl U.S. at 750 51. 111 S.Cl. at 2565: sec a/so 

FcuraJ/ce. 56 F.3d at 642. 

Until just recently. Mr. Milam's first four claims would 

have unquestionably been forcclosed as uncxhausted and 

proccdurally harred based on Article 11.071, Section 5. 

Howe\er. int!urlillc::. the Supreme Court opened the 

door slightly in ans\\\:ring a ljUcstil1nlert op\:n in Co/ef}WII: 

"\\hdher a prisoner has a right to e1leelive counsel in 

cllllatl..T,Il prol'eedings \\hich provide the first occasion to 

raise a claim of ineffective assistance at trial." \/urlillc::. 

566 L. S. ~ It S. 132 S. C l. a1 I 3 15 (e it in g Co /eIJ /(/II. 50 I lJ.S. 

dt 755. 111 S.Ct. at 2567). The Court In\fuuil/c:: held: 

\Vhere. unlkr state law. claims of 

indTecti\'(: assistance of trial counsel 

must be raised in ~1l1 initial-review 

collateral proceeding. ~I pnKedural 

ddault \\i1lnot bar a kderal habeas 

court from hearing a substantial 

claim of inclTecti\'e as~istance at 

trial if. in the initial-review collatcral 

proceeding. there was no counsel 

llr L'lHlnsei in that proceeding was 

indkctive. 

It! at 17. 132 S. Cl. at 1320. The Supreme Court specified 

that the standards of .\lrick/ulld apply in asseSSll1g whether 

initial-review habe~ts cllunsel \\'as incffccti\·e. It! ~It 14. 132 

S.Ct, at 131~. 

The Supreme Court extended Afurlillc:: to Texas cases 

in Trnillo \. i"hu/cr. U.S. ---. 133 S.Ct. 1911. 

1S5 L. Ed.:2d 10..+..+ (20 U). Although Texas docs not 

preclude appellant:-. frlHll raising ineffective ~Issisulnce 

of trial counsel claims lln direct appeal. the' Court 

held that the rule in J/urlillc:: applies because "the 

Texas procedural system as a matter 0[" its structure. 

design. and operation docs not olTer most dekndanlS a 

meaningful opportunity to present a claim of incffective 

d"sistance of trial counsel on direct appeal." It!. at 1921. 

Thl' Court left it tl) the lower cOllrts to determine on 

remand whether Tre\il1o's claim 01' inellecti\e dssisLance 

of counsel \\as suhstantial and whether his initial State 

haheas attorney was inelTecti\e. It! 

Till..' Fifth Circuit subsequently summarized the 

~lpplication of the rule announced in .\furlillc:: and Trnillo 

as folkms: 

To succeed in establishing cause to excuse the 

procedural default of his indTcctive assistance of trial 

cllunsel claims. lpctitiuner] must show that (I) his 
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unlkrlying claims of ineftcl,tive as:-.istal1l'e of trial 

coulbcl arc "subst~lntial.·· meanlllg that he "must 

demonstrate th,lt the clailll[s] Inlvel Sllllle merit. 

\furtinc:, I.:r~ S.Ct. <It I) I~: <llld (2) his initial state 

habeas counsel was inelTectiw In failing to present those 

claims in his first statc haheas application. Sec iii.: 

Trnillo. 1~3 S.Ct. ~It 192 I. 

Prel'or \' Sllp/WIIS, ':-7-7 Fed.Apl)"\. 412, 421 (:~th Cir. 

2(13), eel'!. dellied. U.S. 134 S.Ct. 2~21, IR9 

L.Ed.2d 788 (2014). "Con\'(~rsely, the petitioner's l'ailure 

to e:-.tablish the deficiency of either attl)rney precludes a 

finding 01' C,luse and I'rcjudice." Sells \' . ."'Ie/)hells, 5.~6 

Fed.Apl~\. 4:-U, 492 (5th Cir. 2(13), UTI. dellied. - L.S. 

. 17-4 S.Ct. 17:--\0. IXK L. Ed.2d 612 (2014). The Firth 

Circult subsequently reaffirmed this basic approach in 

Reed \ ,\'Ie/)he/l\, 739 F,3d 753. 774 (5th Cir. 2014), eerr 

dellied, - to,S. ---, 135 S.CL. 435, 190 l. Ed.2d 327 

(2014). Thl' court \\ill apply thi:-. analysis to l'al'h of the 

fIrst four claims in turn. 

':'l() In the First Cbim \11'. Mibm ~lsserb that tridl 

counsel was indlecli\\~ Cor presenting testimony about 

drug use and "drug induced psychosis" but then railing 

to proVilk a jury in:-.truction on the Issue. 1100\'C\cr. 

\'1r. Milam's counsel filed a pre-trial motion addre:-.sing 

Section ~U)4 of the Te\<Is Pen,i1 Cl)de. I CR 116 17. Thl' 

provisions or Section X.O..J. concern the rl)1c l)f \oluntar~ 

intoxication in criminal proceeding:;. Counsel alh ised 

the trial court that they anticipate'd thl're would be 

e\idence during the punishment phase of the trial that 

\1r. \1i1am \\a:-. voluntarily intoxicated at the time of 

the offense. Id They obscr\'ed that Section X.04 prO\ides 

that "tcmpl)rary insanity caused hy intlnicatilHl" may he 

consider\:d in mitigation or punishment. Id: see }Ul'IIl" 

I'..\/lI!C. 073 S.\V.2d 19~, 202 (Tex. Crim. ,c\pp. 19x4) 

("[W]hell e\idence came' in \\'hich might han' led the jur~ 

to bl'lie\l' that appellant was into\icated at the timl' of 

the ofknsl' ... it \\'as proper for the court to instruct 

the jury on thl' appropri;lte la\\'."), ol'CI'mlcd Oll olher 

grolllld\, ('/will/(cl' 1'. Slule, X77 S.\\'.2d 305 (Te\. ('rim 

App. 1994). Trial counsel thus asked I'or ~ln lnstnll'tlon on 

\oJul1tary intoxication. The trial court l'arricd the motion, 

as \ve11 as rourteen other defense motions. until d latlT 

date. 2 CR 45J ()(), 

During the trial. defense counsel repeatcdly inlrodul'L'd 

Mr. Mildm's history or drug use and, on the night or 

his crime. his "drug induced psychosis" through Dr. 

Rl)Sen, Dr. lundberg-LO\e. Dr. Cunningham. and ramil~ 

member:-.. Sce .:'() RR 5:' .:'4 (summarizing testinwnyl. 

\11'. \;lilam stresses that their testinwny W,IS submitted 

for the purposc of suppol'ling ~t charge of \ l)lunrary 

llltnxicdtion 111 mitigation oj punishment. Mr. Milam 

argues that despite ha\in~~ spent so much time ;tnd effort 

introdul'ing this testimony, his attorneys I'ailed to re-assert 

their request to ha\'e a \'olluntary intoxication in"truction 

be gi\'cn to the jury at punishment. He argues that his trial 

l'ounse] \\'as incffecti\'e fell' failing to ask the trial court 

to gi\e the Jury a \olunwry intoxication instruction 111 

mitigation or punishment as pnnided by Section ~.04. 

But. counsel did re-a:;sert Ilhe Issue. Following the close DC 

e\idence, counsel reminded the trial court of the carried 

nwtions . .:'5 R R 2R6-x7. He specifically mentioned one of 

the motil)nS l'l)lll'erning Mr. Milam's mental age. Id at 

2~h. ')2 S.Ct. 509, .:' 12. While Iwt specirieally mentioning 

Lhe reljucsL 1'01' a \oluntary inLoxication in~trucLion, 

eounsl'l cited the "other arguments made and sLl rorth in 

our motion that you carned." Id at 2R7. The trial court 

denied the motion. Id The tri,t! court's punishment charge 

did Iwt gi\'e any instruction whatsl)c\'er l)n \'olunt~lry 

intoxication. 

Ne\ertheless. during closing arguments. trial counsel 

urged the jury to consider Mr. Milam's \OIUnLary 

intoxication e\'idenee as mitigating. Trial counsel Hagen 

reminded the jury ahout the eXJlerts' testimony on the 

effects l)f methamphetamine. 5h RR 52-57. He referrcd 

to Dr. Lundberg-L.lne's opinion that the r;lcts or this 

crimc \\l're "insanity." Id at R4, 112 S.Ct. 475, 4~0. He 

then argued that Lhere were "mitigating circumstances 

that warrant the imposition or life in this case instead 

of death." Id Co-counsel Jackson discussed Mr Milam's 

\oluntary drug lISe ;I:-.;l mitig~lting LIClllr. sugge:-.ting that 

he \\as IXl)nl' tl) drug addiction bel'~HlSe ora ramily histor~ 

or addicLion. Id at 9~ lJ9, 131 S.Cl. 770, 784. Jackson 

summed up the proper way to consider Mr. Milam's 

\oluntary intoxication as follows: "You know. \\l' t;dk 

([bout intoxication or drug use is not a defen ...;e to the 

ultimate crime. It is a defense in mitigation to whether or 

IW! YllU slwuld kill slHllehody fur \vhat happened." Id at 

YY. 131 S.Ct. 770. n..J.. 

In the Jury charge during the punishment phase or 

the trial. the court instructed the jurors that "you 

shall consider mitigating evidence to be evidence that 

~l jurl))' might rcg<lrd <IS reducing the defendant's mural 

bldme\\urthiness." 4 CR l}X2. The jury \\as then asked in 
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Special Issue ~umber Four \\'hether "thl']'e is a suffil'ienl 

mitigating circumstance or circumstances to warrant a 

sentence of life imprisl1l1lllenl rather than a ueath sentence 

be impused.'" 1£1. al L)~~. E\en lhough the jury charge 

did not speeirically pro\ ide a \oluntary intoxication 

inslructiun, the court ga\\~ a gll)bal inslruction thal 

prU\iueu a YL'hick fl1r the jury ll1 consider \OlUIl!ar\ 

intoxication as ~I mitig~lting. Clrl·unbtance. 

'."11 The recuru uenwnstrates that counsel riled a mutiull 

requesting a \uluntary lnto\.ication instructiun uuring the 

punishment phase 01' the trial in accordance \\ith Sectiul1 

~.04. lie askeu the lrial cuurt to rule on lhat n1Otlon at 

the conclusion llf the punishment phase of thl' tri~ll. The 

lrial court ~lcted on that request and denied the n1Otlon. 

Counsel's representation cal1not be \'iewed as ineffective 

SImply because the tri~t1 court denied the motion. And. 

in ~pite lJr the trial court's denial 01' the instruction. 

counsel ~,trenuously argueu ill closil1g tklt the jury ~houlu 

and could considl'r evidence of volunt~lry intl)\il'ation 

as a Illitigating circumstance. Triall:ounsel apprnpriately 

pursueu this issue and presentl'd it tll the jury Counsel's 

represenlation uiu not rail belo\\ ~ln ubJectl\e sLtnlbrd 

of reasonableness. \11'. Mil,lm h~IS nut sho\\11 that trial 

coullSel'~ representation \\as dericient or that he was 

prejuuiced by defieienl represl'ntallon on lhl' part or 

L'ounsel. In the context of .Hor/illc:: and Trnillll. Mr. 

Milam has not shown underlying claims of indkcti\e 

assistance of trial cllunselth~tl ~{re substanli~llto OVLl"l'Ollle 

the procedural Ueraull. Consequcntly. \h. \1ilam'~ rirst 

claim is unexhausted and procedurally barred. The L'laInl 

is 110t sa\l?u by .\furl/llc:: anu Trnillo. 

Claim Number ~ is a \'ariatiol1 011 Claim Number I. 

\t1r. \1i1am argues in slightly uitlen:nt language that the 

trial court erreu In railing tl) Inl'luue a requcsteu jury 

inslructiull on \OIUnlary into\.ieation. (Ie ~llso clalllls 

that trial counsel \\'as indlecti\(: ror railing to insist 011 

the instructiol1. Once again. \1r. \1ilam ackno\\kdges 

that he did not exhaust the claim. but he argues that It 

Illay he clll1sidered in light or .\lurrillc::. IIo\\l'\er. the 

rule in .\Iurlillc:: anu hnillll only applies to I neflel.'t in: 

assistal1ce oj' counsel cl~lims ill\lllving botll trial anu 

initial Statl? habeas counsel. The Firth Circuit ha~ 

refLlseu to extenu the rull? Wi/lOllS 1. S'lt'!)/icIIS. 560 

Fed.Appx. 299. :106 n.-l-l (5th Cir. 201-l) lcl~llm abuut 

trial court's issuance of suppkment~t1 jury In~tructlon~ 

without notifying petitillner ur his Cllunsel. llr rel'unvening 

the court. "does not 1'~t11 \\ithlll the scupe l)I'\lurlillc~ 

or Trnillo and is therefore procedurally barred"), cerr. 

dCllicd. -- U.S. . \)5 S.Ct. U97. 191 L.Ed.2d 

.'15l) (2015): Ihurm. 68'7 F.~u at 224 (":Houillc::. by 

its terms. ~lpp1ies only lo illellccli\c-assislanCl'-uf-trial­

counsel c1~llms"). uhmgulci! ill IlUrl Oil ol/ier ground, 

hI Trnillo. 1.B S.CL. at 19 IS: TuNer \. S/('j)!I('lIs. 588 

Fed.Appx. ~97. ,i()() (5th Cir. 2()1-l) (".\[ur/ill(': uoe~ 

lwt prmick a vl'hick to set aside procedural default of 

any l'llllStitutiunal claim. hut only presen'es incffective­

assistance-ol'-trial-counsel challenges l'orkiteu beL'ause nl" 

indlecti\e assistance ufhabeas clHlnsel."). mcu!L'd III purr 

(III ol!lel' gl"illll/lis. TuNer 1. S/(,p!lCIIS. 501 Fed.A PP\. 2~ 1 

(5th Cir. 2(15). The rule dues not extend to claims of trial 

enur hy the court. Mr. Milam's second claim dOL'S not fall 

\\ithin the scope of Jlurrillc:: or Trnillo: thus. Ihe claim 

must he rejected as unexhausted and procedurally barred. 

[n Claim ;-\umber 3. \ill'. l\lilalll presents Claims I and 2 in 

lerms nl' incllective assistalll'e or appellate counsel. Once 

again. the claim is unexhausteu. :vtr. Milam relies on a 

Ninth Circuit case in arguIng that the .\furlille:: exception 

slwulu extend tn ineffective ~lssist~lnce nfappcllate ClHlIlsel 

claIms. Ilu l'ulI .\'g/l1"CII \. C/lrtT. n6 F.3u 1]X7. 12lJ6 

(l)th Cir. 2013). The Supreme Court has ueclineu to extenu 

.\farl ill(':: inerfectivc assista nce or appdlate counsel cIa ims. 

DU1/lu I [Juli,. U.S. . 137 S.Cr. 2058. 198 

L.Ed.2d (l()J (2()17). Claim ~umber.1 does not filll \\ithin 

the scope of\l({u/llc:: or Trnillo: it must he rejected a~ 

une\.hausteu ~lnu prllcedmally barreu. 

[n Claim N LImber -l. M r. Milam presents Claim~ I. 2. anu 

3 in lerllls 01' a stanu-alone L'lailll 01' inelTecti\e (lssistanee 

uf Statl' habeas cOLln~el. HO\\"l?ver. "the illctrecti\"Cnes~ 

or incumpetencc of cnunsl?1 during Federal or State 

L'nllateral po~t-culwictilln prnceeuings shall nnt be a 

grlHlnu I'nr relief.'" .\fur!lllc::. 566 U.S. at 17. ]32 S.Cr. 

al U20 (quoling 28 C.S.c. ~ 22S-l(i)). The Firth Circuit 

has specifically rejeL'tcd stand-alone claims or inelTective 

a~sist<ll1ce or State habl?as counsel. Rced. 7)9 F.3u at 

7:-\0 n.1 ~ (citing, Sepull'Uo'o. 707 F.3d at 55-l55 & n.~). 

In~tc~ld. as has heen explaineu by the Fifth Circuit. 

.\!uuillc:: and Trnillo reLjulre a shllwing l)fboth ineffective 

dssistance 01' trial cuul1sel dl1U initial State habeas counsel. 

Preror. 537 Feu.App\.. dt ~21. A petitioner's "railure tu 

e::;tablish the uericiency or either attorney precluues a 

rinding of CdLhe and prLJudice.·· Sells. ))6 Feu.Appx. at 

-l92. Mr. :vtildm's railure to shuw a deficiency in trial 

counsel's representatiun on this matter precluues a finuing, 

ur cause anu prejudice with respect tu claim number fuur. 
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*12 Mr. Milam's first four claims must be denied as
Claim 1\ umber -+ lllLbt be rejected as une\!1austed and 

unexhausted and procedurally barred. The claims arc notprocedurally barred. 
sayed by the rule announced in .\I(/rtil/c: and Trc'l'il/o. 

Claim Number 5:	 A) The evidence was sufficient by the
 
preponderance standard to demonstrate that
 
Mr. Milanl was, and is, intellectually disabled
 
and thus both appellate and habeas counsel
 
were ineffective for not asserting this claim for
 
State review and exhaustion, in violation of the
 
Sixth Amendment.
 

B) The evidence was sufficient to denl0nstrate 
that Mr. Milam was functioning at sonlewhere 
between an 8 to 16 year old emotional level. 
Thus, his sentence of death violates the 
Supreme Court's mandate that persons 
below the age of 18 shall not be executed. 
See Roper v. Simmons, 543 U.S. 551, 125 
S. Ct. 1183 (2005). Appellate counsel was 
ineffective for not pursuing this claim once it 
had been established via a ruling by the trial 
court. Habeas counsel was ineffective for not 
asserting that appellate counsel was ineffective 
in exhausting this claim in violation of the Sixth 
Amendment. 

- U.S. - . 137 S.Cl. ](l.~LJ. ILJ7 L.Ed.2d 416 (2017). Claim Number 5 is another unexhau:-.ted claim. Mr. 
The Supreme Court noted with apprO\al that (as	 in theMilam argues in part A or Chum .\Jumber 5 that the 
present case) the J/oorc trial "ClHlrt had followed theevidence at trial was sutTil'ient to demollStrate that he \\'a~ 
generally accepted. uncontro\'ersial intellectual-Jisabilny

IIltellel·tually disabled ~ ~lIld thus exempt rrom c,ecutiol1. 
diagnostic derinition. which identifIes three core clements: 

and both appellate and haheas coun~el \\ere IneITecti\l~ I'or 
(I) intellectual-functioning deficits (indicated by	 an IQ 

failing to assert this claim fl)]" State IT\ie\\. In support of 
Sl'OJ'e 'approximately two standard JeYiations below the 

the claim. he focuses on thl' Suprl'me Court's (kcision in mean' - -i.c.. a score of roughly 70 adjusted for "the 
H(/II. 134 S.Ct. at 2001 (re.iecting Florida's rigId ruk that 

standard error of measurement.' ... ); (2) adaptive deficits 
a defendant must ha\'e an IQ of 70 or helow !l) establish 

('the Inability to learn basic skills and adjust behavior to 
intellectual disability). ln Part Hoi' the l'laim. he argues 

changing cllTumstances." ... ); <Jnd (3) the onset of these 
that because the evidence shO\n~d thal he \\'as runctioning 

deficits while still a minor." Ii/. at I045. The trial court 
al an emotional Inel of someone bet\\'een the ages or 

in .\!oorc ,'ound thaI :V1oorc qualilied as intellectually
eight and sixteen. hi~ appellate counsel was inelleCli\e ror 

disabled ,1Ild that relief should be granted. Ii/. at 1044. 
failing to raise a claim that his death ~entence violates thl' 

The Texas Court of Crimmal Appeals. hO\\'eyer. declined 
Supreme Court's mandate that persons belem' the age of 

to adopt the judgment recommended by the trial eOllrt 
eightl'en shall not he executed. as pro\iJed in ROI}('!". 543 

~l11d del1lcd reliel' hased on the seven addi tional .. BrisCIlo" 
US. at 5o~. 125 S.Ct. at IILJ4. He asserts that thesc points 

ractors It!. The Supreme Court \acated the deCision and 
should be cl)J1sidered in lighl of JI(/rtil/c: and .\gUl'CI/. 

found that the additional "['actors Brisel/o set out as 

indicator~ of intellectual disability arc an invention of 
The Stale trial court in the present case followed thl' 

the [Texas Court of Criminal Appeals] untied to any
standard intellectual disability ddinition uSl'd in man) 

acknowledged source." ld at 1044. The Court hdd that 
case~. \\'hich vI'as discussed in Ly I}(//'fc BUSCI/o. 135 S, W .3d 

the .. Brisc//o I'actors 'create[e] an unacceptable risk that 
I (Tex. Crim, App. 20(4). The Supreme Cl1urt ITcenth 

persons with intellectual disability will be executed.' .. It!. 
consider~d the use or se\en additional "Briscl/(I raett)t's" 

(citing !loll. 134 S,Ct. at II.)LJO). 
~lllnouneed by the TCCA in Brisc//o . .~ .\cc .\Ioorc \'. 1'C.\HI. 
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*13 In the rresent case. the State trial court instructed 

the Jury "that 'mental retardation' means signiricantl:­

sub-average general intellectual funl"tioning that '" 

concurrent \\ith delicits in adapti\e beh~t\iur dnd 

uriginates during the den:lopmental period. onset prior 

to the age 0[' I~. 'Signilicantly sub-a\erage general 

intellectual flLllL'tioning' refers to measured intelligence on 

standardi7ed psychometric l11strumenls or t\VO or more 

st~lndard de\i~ltions below the age gwup mean for te:-.h 

used. 'Adaptive beklvil)r' means the eITel"ti\encs:-. with 

or degree to which ~L person meeh :-.tandards of personal 

independence and sl)L'ial responsibility expected of the 

person's age and cultur~t1 gwup." -l CR l)X{J-1'\ I. The charge 

\\a:-. con:-.istent with thl' definition ofintellcctual disability 

that the Supreme Court described in .\1uurc a:-. generall:­

accepted and uncontro\'Crsi~ll.The Jury l'harge in rhls case 

did not include any or the se\en additIonal .. firi.lcl/u" 

ractors, and comports with constitutional standards. 

Having considered \\'hether the jury charge in the present 

l'ase is consriturional in light of J/uurc, [he coun rurns to 

the issue presenred by 1\1r. Milam's Claim :\umher 5. Pdrt 

A: can he satisl\' ,\/unil/c::.ITrnI/IU in order to lnercumc 

the procedurally lkfaulted claim 0[' intdlectual disabihty'} 

Tl) do that he must show that both trial counsel and initial 

State habeas l'ounscl WlTl' inctlel"tive on thi:-. issue. Trial 

counsel presented e"idence in suppon of all rhree of the 

core clements l~f the definition of intellecrual disahilit~, 

dnd the State presented evidence in rebuttal as to all threl' 

elemenb. Counsel abo asj,;ed ror an alternati\e lkfinition 

l)1' intellectual disahility. \!fore specifically, he asked that 

the charge specify that a .. 'pLrson with mental retanlation' 

means a person determined by a physil'ian or r:-.ycholllglst 

licensed in this state or certified by rhe Texas Dl'partment 

l)f Menul Healrh and Mental Retardatil)n tl) ha\e suh­

average general intellel"tual runctioning l'llIlcurrent with 

dericits in adapti\'e beha\ior. exhibited prior to the age 

or IS." -l CR lJ67. Hc argued the pOInt bel'ore the trial 

court. but hi:-. request wa:-. denied. 55 RR 2~O. Counsel 

then made a motion for a directed \l'rdil,t on rhe issue, 

\\hich was denied. 55 R R 287. Copies uf thl' entire jury 

charge \\'eIT given tl) the jury prillr rll closing :lrgulllents. 

As discussed abu\t~ the chargL: Cl)ITectly set out the lest I'l)r 

mental retardation ur intdlectual disability. The charge 

\\a~ read to the jury prior to closing arguments. 56 RR 

-l-12. In particular. the purtiun:-. of the charge relating 

to intellectual disability \\ere read to rhe jury as part 

l)f Special Issue :\'umhcr Three. Ii/. ar 8-Y. The .Jury 

subsequently returned a \'erdict finding that Mr. Milam 

"is not d person wirh mental retardation." 4 CR Y87. 

The recurd makes it cle;:lr thal trial counsel \'igorously 

pursued this deknse. Trial counsel's representation did 

not rail hc1o\\ an objel·ti\c standard of re~lsonableness. 

\!fr. Milelm has not shown that trial counsel's 

representarion W(lS deficienr or that he was prejudiced 

hy deficient representatIon un the rart of cuunsel. He 

ha:-. Iwt shown that trial cl)unsel was inellective on this 

issue. He like\\ise railed tu shu\\ that initial State habeas 

counsel \\d~ indTective un this issue. In the l'untcxt 

of ,\1unillc:ITrcril/o, he has not shown a substantial 

claim uf inclTel'ti\e assIstance of counsel to o\ercome the 

proced ur~L1 defa ul 1. 

\1r. \'1ilam. nunetheles~, argues th~lt buth appell~lte 

counsel and State habeas counsel \\ere inelTcctiw ror 

I'ailing to assert this claim. He argues that the claim may 

be cl)(lsidered based on ineffective assisrance of appellate 

counsel and SteLte habeas counsel in light of Manillc: 

and\gIlH'II. The Supreme Court has declined to extend 

,\1unillc::. to inelleetive :Lssistance or appellate counsel 

claims. D({\'/!u \'. Du\'is. U.S. ---, 1.37 S.C1. 2058. IlJ8 

L.Ed.2d 60.3 C~017), SimiLlrly. neither the Supreme Court 

nor the Firth CirCUIt ha:-. recognized stand-alone claims of 

inefkl,tin' ~lssisrance of State habeas counsel. ,\farrillc::.. 

566 l' .S. at 1'7. \)2 S.C1. ar L~2() (citing 28 U .S.c. ~ 

2254(i)): Rccd. 7.3Y F ..3d at no n.! ~ (citing SC/JII!\'({dlJ. 707 

F.~d at 55-l-55 & ll.~). The Ilrst part 01' claim Ilumber 

liVe must be rejected a~ unexhausted and pro-.:edurally 

harred. ~IOrel)\er. sinCe the trial court instructed the jury 

on the three core clements of the dellnition of intellectual 

disdbility and none of the additional Briscllu factors. rhe 

~Ldditillnal reLJuin:menrs criticized in J/uorc had nu impacr 

on the jury's decisil)n nor l)(l the State courts' vanous 

decisions: thus. there is no basis to ree\aluate this issue 111 

light 01' ,\{O(!I'C. 

*1'" In the Claim "Jumb'..:r 5. Part R \!fr. Milam argues 

that because the evidence showed that he was functioning 

at an emotional level of :-.llmeune hetween the ages of 

eight and si\lecn. his appellate counsel was inellcetive for 

failing to raise a claim that his death sentence \illlales the 

Supreme Court's mandate that persons below the age of 

eighteen shall not bl' executed. as provided in Ruper. Mr. 

\·lilam':-. claim is unexhausted, Since rhe Supreme Court 

has declined lU extend .\/urrillc: ro claims uf illdTective 

dssistance or appellate counsel. the claim Illust be rejel'ted 
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a~ pruceuurally harr~d. Da\,i!(/. l' .S.-~- . 1::;7 S.Ct. 

2058. 10:-\ L. Ed.2u 60~. 

\11'. \1ilam acknowledges that trial l'l)ul1sel raised the 

claim at trial. 2 CR .~ 12 24 Thc trial court rCJectcd the 

claim. 55 RR 2~6~~7. Tri<tlcuLll1s.:1 \\as nut inclTcctivc un 

this issue: tllus. :vIr. Milam cannut properly pursue the 

secund part 01' claim numh~r I-i\'t~ \ia ."{/,.,il/c~/Trnil/(). 

Claim i\umber 5. Part B. may alternatl\ely be rc.ieclcd 

becausc it lacks mCrlt. ROI}(T "cstahlisheu a I()\\cr 

buunuary": :-<u l)lle unuer thl' chrl)lwloglc~t1 age 01 

eighteen m<.ty be executed. DOlle \. S'!cp!lel/I. 535 

Fed.App.\. 301. 305 (5th Ci r. 2(13). eCI"! dCl/icc!. 

U.S. -.134 S.Ct. l2 l)4. Ig8 L.Ed.2d ~2(J (201-h 

Roper simply docs nut apply to a defendant mer the 

~lge of eighteen. ld "The Jur~ m~l~ still consider other 

factors uuring the plllllShmellt phase. incluuing mitigating 

factors .... lie is entitled W. and did. present eVidence of 

his age anu purported psychological and dcvdopmental 

shortcomings as mitigating I·actors.·· lei. at 3Y)-Y6. The 

Firth Circuit reJCcted efrorts to undermine ROller by trying 

tu l'.\tenu it to ""ue\c!opmenta I age." ld at ::;L)() n.3:\cc 

uf\u ['lIircd S{(frc., I'. Bcrnard. 762 r.3d 467. 482 83 (5th 

Cir. 2(14) (rejecting efforts to extcnd Roper to a menuI! 

~lgC of less than IX). (crt. denicd. IY) S. Ct. XY2 (201()): 

1w/ler \'. Tlut/er. 4AA Feu.Appx. 42Y. 43X-3~ (5th Cir. 

2(12) (rejecting efforts tel extend ROller to immaturity). 

(err dCllicd. 56R L.S. IOhl). 13::; S.Ct. 7R8. lR...J. L.Ed.:2d 

5R4 (:2012). \1 r. \1 ilam's elTons to likewise extcnu R()/}('I' 

are unpersuasi\'C. Both ~lrguments presented under claim 

number fi\'e arc une.\hausted and procedurally barred. In 

the alternati\'e. both arguments lack merit. 

Claim Number 6:	 Trial counsel rendered ineffective assistance 
of counsel in violation of the Sixth and Eighth 
Amendments by not relying upon the proper 
hearsay exception in attempting to have 
admitted the statement of the co-defendant 

Claims (1 through 0 concern alleg,ltlollS of inclTecti\e 

assistance l)f counsel that \vere raised 111 the StaLe hahea~ 

corpus proceedings. Claim Number 6 fucuses un thl' 

statement of co-defendant Jl'SSeGI Carson. Both l\lr. 

Milam anu :vIs. C~lrson g~I\'C statcmcnts to Texas R~ln!.!el 

Rayon December 2. 20()S. \1s. Carson diu Iwt test~il\ 
at l\h. \1ilam's trial. Deknse counsel made numerou's 

attempts throughout the trial to ha\e her statement 

admitted into e\iucnce. Counsel argued that her statement 

was not hearsay since it was not being l)tlered for the truth 

l)f the mattcr asscrted. and that it SllllUld be admittcu as 

a statement against interest. an exceptll)n ll) the hearS~I\ 

rule. The State ,lrgued other\\ise. and the COllrt sllsLaine~1 
the objection. Mr. Milam 110\\ argues that trial counsel 

\\as inclfecti\e for not rclying on the proper hearsay 

eXl'eption in order tu haw thl' statement admitted. 

\1s. Car~on's translTibeu statcmcnt W,IS attacheu to Mr. 

Milam's State habeas application as F.\hibit C. I SIICR 

-l...J. 54. \1s. Carson admlLted to Ranger Ray that she had 

noL been truthful \\hen she CirsL spoke to him aL the scene 

of the crime. ,')'ce I SHCR 45. She admitted that ~he had 

initially told law enforcement that ~omeone had entered 

their lwme and killed Amora while they were gone. but 

the statement \\as not truc. ld Shc stated that she and Mr. 

\1 ilam lI.~ed a Ouija board to COmmUnlGllt' \\'it h their dead 

fathers. but they feared they \\ere speaking to b,ld spirits 

through the board. ld at 46. 124 S.Ct. 7. 10. Thus. the\' 

threw the boaru away. lei After that. she came to helic\'e 

that the De\il was talking to her thruugh Mr. \1i1am. It!. 

On the day hefore the murder. \1 r. Milam told ;vb. Carson 

that Amora \\as pussessed by e\il and there was a uemon 

inside of her. lei. at 47. 124 S.Ct. 7. 10. M r. \1 ilam told her 

that the demon was v.arping Amora's features and causill!.! 

her ll) harm herself. Id at 4R. 124 S.Ct. 7. 10. She st~lteJ 
th~lt 1\11". \1iblll ~i.Ild Allwra were alone in the bedroom. 

and she "\\a:-- hearing the demon growl anu e\erythillg.·· 

ld Mr. \1ilam suggested an exorcism. and Ms. Carson 

agreed. ld Mr. Milam pel'formed the exorcism. anu they 

initially thought that it was successful. ld at 4f-:~--1-0, 124 

S.Ct. 7. In. However. the demon returned. and Mr. Milam 

tned to eXlllTizc thc ucnwn again while Ms. Carson \vas 

askep on the couch. ld at -+~-50. 124 S.C1. 7. 10. Mr. 

\1ilam \\'as alone in the I'oom with Amora at the time. 

ld at 50. 124 S.CL. 7. 10. Ms. Carson beliewd that Mr. 

\1i1am had fought with the ucmon behind the clo..;eu uoor. 

and that the uemon had tried to kill him. ld Ms. Carson 

finally suggested that tlll:y go find ~l priest tl) perform 

the exorcism. Id They Iel't the house to pawn Items Cor 

money to pay ~l priest. but Mr. Milam told her as they Icrt 

the P<l\\11 shop that God tolu him there was nothing they 

could uo. lei Ms. Carson agreed \vith Mr. \1ilam thaL she 

\\mIld rather see her child go to Heaven nm\ than go to 
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lIelllater. Ii/. \1s. Carson and \1r. \1i1am rl'turned to the 

house where they round Amora dead: they unsuccessfull~ 

allempted tl) perfonn CPR and then c~·i1led lJ11. Id at)O 

5.2, 1.24 S.Cl. 7. 10. Ms. Carson admitted that the t\\O 

or them tried to come up with a story to tell the police 

because she did not think an) one would beliew their story 

l)r denwn pos~essil)n. Id at 52, 124 S.Ct. 7, 10. 

":15 At trial, the ddense argued th~tl !Vb. larson\ 

statemenl slwuld he ddmillcd because it \\~IS not being 

l)[Tered ['or the truth 0[' the malleI' assertelL but tl) 

shO\\ her demedlwr dnd Statl' l)r mind, .Iee 40 R R 33, 

and that the statemenh were excepted rrom the hearsa~ 

rule as they were against her pellal interest. 40 R R 34: 

Tex. R. Fvid. X03(24). Relying on ffa!Jer 1'. S/a/c. 267 

S.\V.]d XX] (Te'\. Crim. App. 2U()SI, the State argued 

against the admission 0[' this stdtemcnt under the Rule 

803(24) exception because Ms. CarSl)n minimized her m\n 

culpability while Inculpating Mr. Milam, ami according 

to the TCCA. ~uch a blame-shirting statement is not 

admissibl.c as a sta temen t against penal interest. 40 R R 34 

]6. The trial CtHlrt sustained the State's objections to the 

admissilHl o['the statement. 40 R R 7-7. 

Tn his petition, Mr. Milam disputes the ruling and stresses 

that the Texas statement against interest rule i~ broader 

than the Federal rule, in that it alsl) allo\\s statemenh 

which "make the declarant an object orhatred. ridicule or 

disgrace. that a reasonable perSlHl in declarant's posItion 

\\ould nut ha\e made the statement unless belie\'ing it to 

be true ... Tex. R. E\id. R03( 24). He asserts that T e:xas case~ 

hd\e round that these type or statemenh are admissible. 

PUrlc//l'. S/a/e. 761 S.\V.2d ]()O (Tex. Crim. App. 19RR): 

Ro!Jilll'o II 1'. Harkills & Co .. 711 S.\\'.2c1 ()llJ (Tex. IlJS()). 

\1r. \1i1am also l'olllplains that tnal counsel lailed 

to articulate an Eighth and Fourteenth A.mendment 

justilll'atlOn 1'01' the introduction or this e\idence at 

~entencing. He stres~es that the Eighth Amendment 

protech against arbitrary and capricious death Sl'ntences. 

He emphasizes that a capital punishment sdleme must 

allow the sentencing autlwrity to consider all mitigating 

circumstances. See PL,!)jh'r r. C'llired .)'/(I/el'. )02 l' .S. 476. 

131 S.Ct. 1229, 17lJ L.Ed.2d 196 (2011) (no arbitrar~ 

limitations should be placed nn inrormation cnncc'rning 

the background, charal'ter, and clmduct that may be 

considered rnr the purpose nr imposing an appmpriate 

sentence). 

1\1r. Milam acknowledges that mllch of the same 

information was hrought tn the jury's attention through 

the testimnn y or expert \\ilness Dr. Mark Cunningham-+ 

during the punishment phase nr the trial: 

Q. And in your opinion. hased nil lhat. the state or mind 

or ksseca Carson. that played ~t signillcant ruk in the 

death or :\lllora'.' 

A. Yes. sir. 

Q. And \\'hat led to your conclusion'! 

A.	 Rlaine dno .Jesseca are described by third party 

obseners, including rolks in Elba, Alabama, when 

they \\ere there nn those visits. or ha\'int!- shared 

delusions about the death or her father and the 

circumstance~ of that death being a murder instead 

01' a suicide. They both had anxieties and delusional 

beliefs ahnut this Ouija board and about the 

apartment being pnssessed where they had used that 

Ouija board. In her statement, Jesseca describes 

l'nming to beliC\e that there was a demon inside 

01 Blaine. that he \\as possessed. and Blaine also 

made reference to a belief that he was possessed 

by a demon. They Clme to believe that Amora 

was pnssessed and jnintly identified snme need fnr 

an exnrcism tn remo\C the demon rmm her. This 

o[Tense occurred in a context. according to Jesseca's 

statement. where they were both present in the 

household, with her knO\\'lcdge and understanding 

that ~ome sort of exorcism was occurring that Blaine 

\\as doing to Amnra. 

Now, the signi['icance or this is, as I described 

earlier. \\hen you have somebody \\-ho's in the midst 

nr a methamphetamine psychosis. and their own 

reality testing is distnrted and fragile. and then 

when there's snillenne w]w's there wlw's psychotic 

~l\ld is participating in the same kind or delusilHlal 

beliel's and. in fact. pro\iding some additional 

l'lHllc'nt 01' their own along those same lines. then it 

potentiates the psychotic experience for both of these 

individuals as they are feeding off of each other's 

delusinndl perceptinns. It increases the likelihnnd of 

the psychosis and delusion escalating, and itlllcreases 

the likelihood that they will act on these beliefs in a 

tragic I'ashion. 
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;'16 Q. An in yuur opinion. Ductur. tlwse are 

significant I'actors in this case that ultimately resulted 

in the death of Anwra Carson') 

A. Yes. sir. 

See 54 RR 260 61. Dr. Cunningham's teslimony \vas 

before the jury during the puni~hment phase of the trial. 

\;11'. Milam ~leknowledges that the crux l)t' Ms. Carson\ 

st~ltement came in through this testlll1ony. hut he argues 

that it is lwt the same as the jury hearing the e\idence 

directly rrom her tape recorded statement. He argues that 

counsel is at rault for railing to get her statement admitted 

into e\idence. 

The present ineffective assistance of counsel claim 

was fully den~loped during the State habe~ls corpus 

pruceedings. Pursuanl tl) an order ul' the trial court. 

defense counsel James R. I lagan riled an alTida\it in 

response to allegations orinelTective assistance orcounsel. 

Ill' addressed the present claim as folluws: 

han,? re\iewed the pertinent 

parts or the record in this cause 

regarding the allegatil)n that I railed 

to bring an additional hearsay 

exception tu the introduction or 

the recorded cOIl\'ersations of co­

derendant Carson tl) the trial 

court's attenlion. Arter re\iewing 

the record and rerreshing m\ 

memor~ concernll1g this maLLer 

I believe I set forth 1he must 

applil'able portion uf Rule ROJ(24) 

cuncerning statemenh against the 

declarant's criminal interest. It \\as 

m~ belief then and nll\\ that 

there was no statement against 

the l'o-defendam's "slKietal interest"' 

independent of her statements 

ag~linst her "criminal interest" in this 

cause. Additil))lal1~. e\en tlwugh 

did not specifically mentiull 

a possible basis 01' admission 

being statements againsl the co­

defendant's "societal interests," I 

did, on more than une uccasioll 

during my cullUljuy with court. 

emphasi/c and hring to the 

court's attention the co-defendant's 

statements that she believed if she 

tuld the truth uf \\'hat happened 

slle reared nol only 'Hrest. but that 

she would be placed in a "mental 

i I1S t1lu le. 

I SIICR ~(). 

After collecting all or the e\idence compiled on this issue. 

the State trial court issued extensiw findings or raet on the 

claim. -"1 SIICR 314 27. The State trial court found that 

counsel repeatedly argued that Ms. Carson's statement 

should be admitted because uf the fulluwing re~l~uns: 

a.	 it was not hearsa~ hecause it was not being orrered 

for the truth of the matter asserted, hut to show her 

demeanur and state of mi nd, we 40 R R .~J. 52-54: 

b.	 ir it \\as hearsay, it \vas ne\ertheless excepted rrom 

the hearsay rule and admissible pursuant to Tex. R, 

F\id. RO.)(24) as a statement against penal interest. 40 

R R 34, 52, 54: and 

l'. it was admissible as part of [\11'. Milam's] 

Constitlllional right to present a derense--pursuant 

to the Firth, Sixth, and Fourteenth Constitutional 

Amendments. as well as Article 10 or Texas 

Cunstitution hec~lu:~e ./esseca would nut testit~· on 

his behalr. and the statement was essential to [Mr. 

Milam'sl del'ensive theory. 40 R R 51-52. 

3 SHCR _) 16 17. The trial court found that sustained 

the State's llbjectiun to the admission of the statement 

on hearsay gwunds because 1\1s. Carson's blame shifting 

statement is not admissible as a statement against penal 

interest under Rule 803(24) in light or the TCCA's decision 

in WaiTer. supra. lei. at J 17. The COllrt. rurther found that 

it sustained the State's ohjection to the admission of the 

statement and rejected the argument that the refusal to 

allow the stdtement impinged on Mr. Milam's right to 

prcsent tt deknse. lei. With respect to the argument thttt 

:v1s. Carson's blame shifting statement was admissible 

because it \\a~ nOl actually true and demonstrates her 

state ur mind. the court found that it sustained the State's 

objection that the statcmcnt was not admissible because 

It W~lS. in fact.. a lie and It was therefore untrustworthy 

a Ill! not admissible under Rule X03(24). Id. at 31~. The 

court ['ound that deknse counsel asked the coun to 

reconsider ils decision at the close or the guilt/innocence 

phase or the trial. but the motion was denied. ld at 318 
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19. The court found that \h. Carson's statement was 

hl'ar:-'~IY and that it did not mcet one uf the numerous 

exccptions or cxcmptil)nS tu thc hearsay rule. lei. ~it 31 Y. 

The cOLIn I'unher found "1hat any additional arguIlletlll1n 

admissihility \Vuuld ha\c been rutile." lei. 

*17 \Vith respect to the :-.pecific ~llkgatlons raised III 

the ineffecti\"l~ a:--sistance of counsel claims, thc tri~d court 

fuund that "tri~d clllll1sel I Ligan had reasunahle, strategil' 

reaSl)JlS I'lll' making the I'uur arguments ad\'aIKed in l'a\lH 

of admission or Jesseca's st~ltemcn!." lei. at 3.21. 117 S.C!. 

2050.2063-64. MoreO\er. counsel "made those argulllents 

he helie\\...d were n1L)st likely tl) sucl'eed." lei. 

\\'ith respect to the Eighth Amcndment argumcnh, thl' 

trial court found that defense counsel \Vas ahle tl1 present 

~I del'ense suggesting that Mr. Mil~lm and 1\1s. Carson were 

~lcting under a lklusional belid th~lt Amora \\as pussesscd 

\\ithuut presenting Ms. C.lrson's statc.'menl. It! at 3.23.123 

S.Ct. 10.29, 1041. The court found that the e\idence \\a:-. 

bd'l)re the.lury through the testimony of Dr. Cunningham. 

lei. al 323 24. 12,~ S.Ct. I02L). 10-.+ I. The court found th~lt 

other witnesses supported Dr. Cunningham's tcstinwny. 

including Ranger RlI)'. VII'. MiL1m's sisters. Mr. Milal1l\ 

mother. Dr. Frank Murphy. Dr. Paula Lundherg-Llwe. 

and Dr. Tim Proctor. lei. at 325 .26. 123 S.C!. 1029. 

10-.+ I. The court finally found that "the e\'idence actually 

presented by thc defense w~lS ml)rL' pLTsuasive without 

,k:-.seca's ~tatement."leI. at 3.27.123 S.Ct. I().2Y. ]0-.+1. 

The trial court went on tu issue e\tensi\'e l'l)\1c]u:--ion:-­

of law regarding the claim. 3 SHCR 3-'+352. The l'OUrt 

concluded "that trial coun:--el did lwt perform deficiently 

In his altemph to admit Je:-.sel'a Carson\ :--tateml'nt 

at trial." Id dt 343. 12.~ S.Ct 1029. 1041. The court 

cuncludeJ "th~lt trial counsel WdS nut deficient I'ur I'ailing 

tll come up \\ith additinnal arguments re1<lted to" Rule 

~()3(2-'+). Iii The trial l.'OUrt I'ound that tri~li counsc.'I's 

"perflmnance kll within the \\ide rLl11gl' nl' ·rl.'asonabk 

as:-.istancc,· and thLlt his l'hnsen argulllcnh \\'ere sound 

trIal strategy." Id at 3-'+3--'+-'+. 1.2.~ S.Ct. 10.29. 10-.+ I (citing 

.')"ricklulld. 4hh U.S. at hSL.l. 10-.+ S.Ct. at .20(5). The finding 

\\~IS made that trial cnunscl "strenunusly alhllL'all'd" 

Cur the aomission uf Ms. Carson's sLltcment "under the 

most r~asonahk t hc.'ories of admissihility. hut \\ItlllHlt 

success." ld at J-'+-'+. 123 S.C!. 10.29. 10-.+ I The cnurt 

fuund that "any additional arguments by triLII euun:--el 

\\ lHild h~.ve heen similarh' unsuccessful hL'GIUSe Jesseca\ 

statement was hearsay. 1l did nut sati:--I'y ~ll1Y exceptll1l1 

td the hearsay rule allowlllg its admission. and it was 

not reliable." Id With respect to Rule 8()3(24). the trial 

cnun cnncluded "that trial cdunsel made LI reasnnahlc 

strategic dCCbl()ll to pursue his strongest (lrgllment~ 

that Jesseca's statement was against her penal interest 

despile his belief that other exceptions could apply." 

It! at 3-.+5, 123 S.Ct. 1029. 10-.+ I. The trial coun found 

"thdt trial counsel's perfonnancl.' was not deficient because 

~Idditil)nal arguml'nlS under Rule ~O~(.24) would h:I\'e bel'n 

unsucL'essl'tll I'dr the same re~lsons-thc hearsay st~lll'ment 

\\a~ unreli<lble and properly excluded." Id The court 

spc.'l·il'ically round that \1r. Milam sulTered nn prejudice 

by coullsel's l'ailure lo make additional Rule 803(24) 

~lrgulllenlS. because the statement was still inadmissible 

due tn the unreklbility nf Ms. Carsnn's statemellt. Id ~It 

347.123S.CI. I0.2L).I041. 

The ClHln cnncluded I.hat trial counsel's representatidn 

\\a:-. 1ll1t defiCIent hlTause he. in Cact. urged admiSSIOn 

nf the :-.lalement under the Eighth Amendment. albeit 

un,,,uccessfully. lei. at 3-.+l). The conclusion \\dS made 

that cnullsel's representatillll was 11l)t deficient flH' failing 

tl) make othL'r rutile arguments. lei. The cnun rnund 

th~lt State rules ul' prnceoure Lll1d c\idence still apply 

tn the admission uf e\idenee at the punishment phase. 

~llld such e\[dence must still be reliable. lei. at 350. The 

trial ClHln found that \1r. Milam was not prejudiced 

hy l'lHlllSel's representation nn this issue. lei. at 351. It 

W~l:-- specificLl1ly ClHlnd th~1l !\1s. Carsun's statenlent was 

nll1rc dLlmagillg than "helpeul heeLluse it placed the blLlme 

Cl)]' the murder sulely l1n him. and it suggested [M r. 

Vlilam] was manipulating Jc.'sseca.·· ld at 351-52. The 

TCCA :-.uh:-.eLjUelllly denied rcliefhased on the trial cuurt's 

findings and conclusion:-- and its own review. L.\ parle 

\/i/al7l. 2013 WL 4~56.200. at * I. 

"'18 There is support in Texas la\\' ror the decision that 

\1s. Carsnn's stateillent did not Ljualify for admission 

under Rule ~OJ(2-'+) because :--he shined the hlame to 

VIr. \1ilam . .'-,'ee Waller. 267 S.\V ..~d at ~99. [\'en 

"overwhelming corrohorating circumstances" indicating 

the trust\\onhiness nf a cn-l'lHlspiratnr's narrative did 

not render "bldme-shifting" statements ill the narrdti\e 

ddmlssible under the rule. Id at 899 900. 

\1r. Milam stresses that ~I capital punishment scheme must 

dllow the sentencing authority to consider all mitigating 

l·irl'lllllst~lnces. He cites Pepper fnr the prl)pl)sition th~lt 

no ~Irhitrdry limitatiuns slll1uld be placed un inl'ormation 



Milam v. Director, TDCJ-CID. Slip Copy (2017) 

2017 WL 3537272 

concerning the background. character. and Cl)]lduct {\ 

district court (and logically. a .Iury) can cunsider fur 

the purpose uf impusing ~In appropriall.' sentencL'. In 

response. the Director correctly noted that the Supreme 
Court merely held that a distriL"t L"OUrt may consider 

a defendant's eyidL'neL' of pust-sL'l1kl1L'l11g rL'hahilitatiol1 

during rl~sentencing:. Pt.>jJj}('r. 562 t J .S. at ..j.L)(). 131 S.( 't. at 

12-1- I. 

f\en tllPugh the dccislnl1 In Pe/J/h'r may bL' l)!" limited 

\~Jiue. Mr. Milam's basic argument IS commonly found 

in Supreme CUUrl deci:-.il)lb. "The use of mitigation 

evidence is (\ product ol"the requirement of indi\idualizL'd 

sentencing... KUI/sus 1'. .\/ur,h. 5-1-H U .S. 16~, 174, 126 S.Ct. 

2516.2525,165 LEJ.2d 429 (2()06). In Lockel/ I'. O/I/U, 

4~~ L .S . .5~6, 604. L)~ S.Ct. 20.54. 206-1-65 . .5"7 L. Ed.2d 

97'}. (1l)7~), a plur~llity of the Supn.'me Court held that 

"the Eighth and Fourteenth Amendments require that the 

sentencet'. in all hut the rarest kind 01' capital case. not 

lx' preL'iudcd from considering. us u lIIillgullllg!u('/or. an~ 

aspcct of a defendant's character or rL'cord and ~lllY of tilL' 

eirL'umstanLTs uf thL' offensL' that thL' defendant prullcrs 

as a basis for a sentence less than death." (emph~lsls In 

original). The Court held that the sLntencer must ha\e 

full access to "highly rele\ant" information. Id at 603. l)~ 

S.Ct. at 29()4. A majority oCthe Court adopted the rockcl/ 

ruling in Eddings I'. Ok/U/IOIIW, -1-55l' .S. 10..j.. 110. 102 S.Ct. 

~6L). R74. 71 L. Ed.2d 1 (19~2). The Lockel/ and Edding\ 

decisions werL' rL'YisitL'd In ]ohmon l'. Tnu\. 5()0 U.S . .i50. 

11.i S.Ct. 265~. 1.25 L Ed ..2d 200 ( I9L).'). The Court read 

these cases narrowly: 

Lockctt ~llld its prngeny stand 

only fl)]" t hL' 1l\"L1pL1si tion that a 

State III ~I\ nut cut 011 III all 

absuluk manner the prcsenlatinn 

of mitigating. e\idence. either b~ 

st<ltute or judici<ll instruetiun. or b~ 

limiting the inquiriL's to which it is 

relevant Sl) se\'l:rely that the e\'idence 

could never be part of the sentencing 

decision at all. 

II!. ~lt .1(, I. 11.1 S. Ct. at 2666 (quoting.\fcKol' \'. .\"orth 

(·urofinu. 4L)4 U.S. -1-3.i, 456. 11 () S.Ct. 1227. 12-1-0. 

1()~ L. [d ..2d .i6L) (1000) (Kennedy. 1.. concurring in 

judgment)). rockeff "does not depri\e the StatL ur its 

authority to set reasonable limits upon the e\idence a 

ddcndant cLln submit. and tL1 con I I"L1I thc manner In 

which it is submlttcd."" Orego!l t. ('11:'1'/,. 5-1-6 to.S. 51-:. 

52(). 126 S.Ct. 1.226. 1232. 163 L. Ed.2d I 112 (2006). 

"Statcs are free to structure and shape cunsidcration L1f 

mitigating e\idcnce in an effort to achieve a nwrc rational 

dnd equitahle administration or the death penalty." Id 
(internal quotation m~lrks omitted) (quoting Burd 1'. 

Co!ijul"Ilio. 494 l ~.S. 370. 377. 11 () S.Ct. 1190. 1106. lOR 

L. Ed. 2d 3 I6 ( 1l)l)O)). 

In thc prcscnt case. the tnal Cl1l1rt was entitled to require 

that the e\idellL"e submitted (l)lnply \\ith evidentiary rules. 

Nonetheless. the record clearly reveals that the e\idence 

contallled in Ms. Carson's statement \\as not cut oil in an 

LlbsolutL' manner. The same evidencc came in through a 

number of witnesses. including Dr. Cunningham. Ranger 

Ray. \'1r. Mil~lm's sisters. Mr. \lilam's mother. Dr. FranK 

\1urphy. Dr. Paula Lundherg-Love. and Dr. Tim Proctor. 

The State habeas court found that ··the evidence actually 

presented by the ddensc \\as more persuaSl\e without 

Jesseca's statemLnt.·· .1 SHCR 327. 

*19 Claim Number () does not directly call into 

qucstinll \\'hether Ms. Carson's statement shuuld have 

bCL'n admitted: instead. the issue is whether cuunsel v,:as 

inelTective in hi~ elTorts to get the statement admitted. 

In rejecting the claim. the State habeas court found 

that deknse counsel's approach was a matter or trial 

strategy. The Supreme Court explained in Srricf..:/oJ/(/that 

"strategIc choices made after thorough investigation of 

law and facts relevant to plausible nptions arc virtually 

llnch~dlengeable: ~ltld strdtegic chOIces mLlde ~lfter less 

than complete ill\'estigation are reasonable precisely to 

the extent that reasonable professional judgments support 

the limitations on investigation." Sec Strick/mid. -1-66 

lJ .S. at 6L)O 01. 10..j. S.Ct. LIt 2066. Federal courts "will 

not question a counsel's ITasonablc strategic decisions." 

Rol\'('}' ". (jllul'/cl'I/wn. -1-9 7 F.3d 450. 470 (5th Cir. 20(7). 

ccrt. dmied. 553 U.S. 1006. 128 S.Ct. 2051. 170 L. Ed .2d 

71.)7 1200R). Tn applying .Strick/alld. the Firth Circuit held 

that "the railure to present a particular line of argument 

or evidence i" presumed to haye been the result of strategic 

choice." Tur/or l. J/ugglO. 727 F.2d .141 . .i47 (5th Cir. 

10~4). Habeas cnrpus relief is unavailable if a petit inner 

rails to o\ercome the presumption that counsel made 

sound strategic decisions. Dc/ Toro l' QllUl'/e!'IJW!l. 4LJ8 

F.3d -1-86. 491 (5th Cir. 2007). cerro dmicd. .552 U.S. 12-1-5. 

12R S.Ct l-1-n. 170 L.Ed.2d 301 (200R). [n thL' present 

case. trial counsel had reasonable. strategic reasons for 

making the arguments that hc made in favor l)f admitting 

\1s. Carsnn's statement. He made the arguments that 
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he thought were most likely to ~ucceed. Perhaps other 

arguments might have bl'l'n maue. but the court may not 

qucstion his reasonable stratcgic dccisions. M 1', \1ilam has 

n()t sh()wll that his att()rney's representation \\'as deficient 

nn this issue. Mnrco\'er. since the e\·idence \\'as hrnul.!ht 

III through other witnesses. he cannot sho\\' prejudice, 'rhe 
inelTectin: assistance or l'ounsel claim lacb mel'lt. 

Claim Numher 6 must also be rejected hecause Mr, Milam 

has not shown, as required by 2R li,S.C. ~ 2254(u). 

that the State court findings resu)ll'u In a decision that 

was COlltr~lry to. l)(' imohed an unreasonahle applIGltll)n 

of. clearly established rederal la\\ as dctertlllned by the 

Supreme Court of the Cnited States. or resultl'd in a 

decision that was based on an ullrca,sonable determinatil)n 

of the ral'ts in light or thl' L'\,iuencl' prl'sented 111 the State 

court proceedings, 

There is yd anuther basis 

assistance ul' counsel claim, 

Claim Number 7: 

In Claim Number 7. \11'. 

I'llr rejecting the inelTedl\ e
 

In the conkxt of ~ 22~4(d).
 

claim lO Cbim Numher 6. He argues that his appellate 

attomey was indTedi\c:' I'or railing to raise on direct appeal 

the trial l'oUrt'S rdusal to aumit co-ddendant .Jc~sl'L'a 

Carson's statement. He ohsen'es that both Texas and 

Federal Courts have f(llll1d that the hearsay rules must be 

"jkxihk" and Sl)J11etlmes hend tl) the due process ril!hts ()f 

a petitiuner. i/ol/:o 1". SIOll'. 67 S.W.3d 346. 3~~-61 (Te\ 

.\pp. \\.'aco 200 I, pel. dism'd): HO/II/cs r. ,')'O/fl/I Coro/il/o. 

~47 l",S. 319. 12() S.Ct. 1727. 164 L.Eu.2d ~03 (2()()6): 

("/W/II/WI" \ \' ll/,I.I'/I.\Ij)/J/. 41 () U.S. 2R4. 9.~ S.Ct. 1()3~. 3" 

L. Ed.2d 297 (11)7)). He notes that trial counsel argued that 

\1s. Carsun's statement sl1llulu he aumitted since it was 

essential 1.0 the uerense theur~, "Jonethelcss. the triall'l1urt 

disagreed. He compLlins that e\en though trial counsel 

preser\Cd the issue ror appeaL appellate counsel (ailed 

to bricr and present the Issue to the appellate court, He 

argues that appellate Cl1l1nSel was indkcti\c for failing ttl 

raise the issue l)n direct appe~tl. 

*20 The t\\'o-prong Snick/lIl/d test applies tl) danlls oj 

inelTectiw assistance orcounsel hy hoth trial and appellate 

counsel. SnwlI 1', Johnson. 262 F.3u 438. 4)0 ()th Cir. 

Appellate counsel rendered ineffective 
assistance of counsel in violation of the Sixth 
Ar:n.endmen~ of the ~nited States Constitution by 
failing to raise on direct appeal the trial court's 
refusal to admit co-defendant Jesseca Carson's 
statement 

\,tibm brings a fl)lll)\\-uP 

the deferential standard that must be accorded to counsel's 

representation must also be considered in LltH,km with 

the deference th~lt must he acc()rueu State court dl'cisions. 

\\hich has been rderred to as "uoubly" uererential. 

Richlcr. 562 U.S. at 105, 13/ S.Cl. at 7~1'l. "When ~ 2254( d) 

;Ipplies. the questIOn is not whether counsel's actions 

\\ere rl'asonablc. The question is whether there is any 

reasonable argument that counsel satisfied Slrtck/ol/ds 

deferentia1 standard." It! "If the standard is dif(icult to 

meet. that is because it \\as meant to be," lei. at ]02. 131 

S.Ct. at n6:I('c olIO J/o/'{{/C.l' \', Tho/cr. 714 F.3d 2l)5. 

302 (5th Cir. 2U 13) Isame,l. cal. dCl/icd. l",S,----. 

l.H S.Ct ..~(n, I~n L.Ed.2d 14R (20U). In the presl'nt 

case, counsel's trial strategy satisfies the "any rl'(\sonable 

~lrgument" st;mdard for rejecting the inetTective assistance 

of e()unse! claim. Mr. \!lil~t111 has not satisfied his burden 

ur u\ercoming the doubly del"erential standard: Lhus. he 

IS not entitled to I'euel"al habeas corpus relief on Cbim 

N um ber 6. 

2001 J. ccl'!. dCII/cd S/f/J 1I01!1 Slyrol/ \', Cockrell, 534 U.S. 

I 1().1. 122 S.Ct. 1175, 152 L. Ed.2d 118 (2002). An indigent 

defendant docs not have a constitutional right to compel 

~lppointed ((iunsel to indude l'\ery Iwnfrivolous pliint 

requested by him: insteau. an appellate attl1rney's duty 

IS tl) choose among putenti;d issues, using prl1l'cssiona] 

Juugment as to their merits. JOIICS 1'. Bamcs, 463 U.S, 

745.751. 103 S.Ct. 3308, 3312. 77 L.Eu.2u 98"7 (1983), 

"ClJLll1sel need not raise C\'ery nonfrivolous ground of 

appeal. bUl should instead present solid. meritorious 

arguments hased ()(1 directly controlling preceuent." Rics 

\'. (jUOI"ICI'IJWI/, ~22 F.3u 517, 531-32 (5th Cir, 201 R) 

(internall]ulHation marks omitted) (ljuoting SC//(/Cl:/C \'. 

('ockre//. 343 F.3d 440.445 (5th Cir. 2(03), ('crt dCl/ied. 

5)5 C.S. 990.129 S. ('1. 485 (2008): scc a/so .ldw7/.1 \'. 

T/io/(c'I", 42J Fcd.Appx. ~22. 332 (5th Cir. 2(11) (same). 

ccrt. tlel/icd. 50) L.S. 942. 132 S.Ct. 399. IR1 L.Fd.2d 

25(, (2011 )). To demonstrate prejudice. a pctitilJl1er must 

"~ho\\ a rC~lson~lbk probability that. hut ror his L'ounsel's 

unre~lsol1able railure .. ,. he woulu ha\"e pre\ailed on hi~ 

appeal." BI"lI('1/() 1. Cockrell. 274 F.3u 204. 207 (5th Cir. 

20011. 
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The issue of whether appellate counsel \\as ineffective 

fnr failing to hrief and present a ground or errnr that 

the trial court erred in n:fusing to admit \1s. Carson's 

statement \\as ru]]y dc\tloped ill the State haheas coq:ms 
proc~edil1gs. Pursuant tu an order uf the tn ..d cuurt. 

appellate counsel Douglas H, Parks riled an atliua\it 

III response to allcgatlon~ of ineffecti\e a~sistance of 

appellate counsel. which included the follL)\\ing 

I.	 As a result 0[' my appointment to the direct appe' ..tI 

of this case, I did a thorough re\iew or the Clerk's 

Record in the cause and re\iewed "llld ~ummarized 

the entire Reporter's Record. I idel1tiril'd potential 

points of crr()]" "Inu elllllin,lteu se\'er<ll. 11\ re~earch 

and expe'rie'nce', as rri\nlnus. 

2. Those POllltS of error I belie\'l:u to be at lea:-,t arguabk 

\\lTe rl'searched, briefed and presented to the Court 

of Criminal Appea\:.; in IMr. Milam's] Brief 

3.	 I ga\'e' consideration to the' issue' regaruing the' tnell 

court's refusal to edlm\ [Mr. \1ilam] to llltrodul'e 

Jcssel'a Carson's statements and lktermllled that the 

issu.: wa:-, \\ithout merit for the fnllowing reasons: 

a, the statements were clearly hearsay ii' olTered to 

pro\e the truth of the matter as:-,erted (TR F XO I (d) I 

lIllles,- there was an applicable exception a~ Sl't lHlt 

in TR E ~03: 

b.	 trial counsel au\anceu the proposition that the' 

hearsay statemellts \\'ere ddmissiblc dS "demedlwr/ 

stale of mind" and dS "I statement dgainst Interl·~t. 

Trial coumel's theory wCl~ thdt thl' slatl'ml'nt \\'a:-, 

not otTered I'or the truth 01' the malta statLd ..lIld 

\\as a lie, therefor it shl)\\ed her "Stel!C of mind" 

at the time. I conslder~d that argume'nt tl) be 

non:-,en:-.ical. If the ~lalL'menh \\lTl' not olTlTed tl) 

pro\'l' the truth ufthe matter as.serted they \\'ere nnt 

h~arsay and the exception~ ll) the hearsay rulcs did 

lwt apply in ucrermining aumissihility: 

l·.	 lfthl' statemellt:-. orMs. Car:-,oll could be considered 

hearsay (despite not heing offered to pHne the 

truth of the matter as:-.erted) I determined that 

they would not he admissihle unuer the theory 

that they wae stdtements dgdinst the uecldral1t's 

interest because they were dedrly not trust\\()rthy. 

a~; requireu by TRE S03(2-+) heeause. hy cuunsel':-. 

0\\11 aumissiull, they were lies: 

d.	 [ also consider~d the contention that the trial 

court':-. I'dilure' [() admit the stdtemellb 0[' Ms. 

Cal"son \iolated [\1r. Mildm's] cOllstitutil11ldl right 

tu present a defensc'. [Mr. \1ilam] had a due proce:-.~ 

right to present competenL reliable. exculpdtory 

evidence to rebut any ofrhe clements of the offense. 

Sec Rul/in I'. SlUlc'. 270 S.\V.3d S~tl (fl'X. Crim. 

App. 2(J()~). It is my judgment thell the prollacd 

statements \\er~ neither competent. I"e'liable or 

exculpatory and any argument that they were. in 

the Lice of trial counsel's admls:-.ion that they were 

lies. would be fri\olous: and 

*21 e. rinally, the gist or Ms. Carson's statements 

came in through the testimuny or Dr. Frank 

\1urphy. at the gUilt/innocence stage of trial in any 

e\ent. 

SIICR S3-~-+ (footnote' I.Hllitled). 

After collecting alluf the evidence compilcu on this issul'. 

the State rrial l'ourt IS~lled findings on this claim. 3 

SHCR .~27~O. The [ridl Cl'llrt ohserved that appellate 

ClHlI1Sc:l rile'd a brier nn dire'ct appeal that raiseu twenty 

point:-; ot" error. Id at 327. The court found that appellate 

counsel did not raise el p()int of error regarding Ms. 

Car~l)]1':-. ~tatemellt. 1£1. elt ~28, The rinding \\as made 

that appellate counsl'l fikd a credible afridavit. that he 

thoroughly reviewed the record. and "identified potential 

point:-; nf error and eliminated several. hy research and 

nperience. as I'ri\oluus." 1£1. (quoting alTida\it ol"Oouglas 

Parks). The Jinding \\as made thaL based on the credible 

alTiua\it of appl'llate coul1sel. Mr. Parks researcheu and 

briefed "[t]hose points of~rror [he] belien?d to be at least 

arguab1clT 1£1. After discussing the reasons prc.,vided by 

"Ippellctte counseL the trial court found "th"lt cOllnsel hau 

rc:a~ol1ab1e. strategic reasuns for not including a point 

of error regarding Jesseca Carson's statement in [Mr. 

\1ilam's] direct appeal." Id at 329. The court specilically 

found that the decision to abandon these claims was 

strategic and based upon his professiondl judgment. 1£1. 

The court finally found thdt appellate counsd "chose only 

tlwse [clallllsj \\itll the best likdilw()u ()f sllccess." Id at 

330. 

The trial UHlrt \\ent un tu issue conclusions of Imv un 

thi:-. clctim. ~ SHCR ,~S2 57. The tinuing \\a~ maue that 

appellate cuunscl. Doug Parks. was nut deficient for 

failing to raise nn uirect ,Ipreal a point of error regaruing 



Milam v. Director. TDCJ-CID Slip Copy (2017) 

2017 WL 3537272 

Vb. Carson's statement. It! at 352. The trial court found 

that appdl<lte coun~e1 made a thorough rl'\ie\\ of the 

record and made a reasonable. strategic deCIsion not to 

raise any point of error regarding the stdtement. It! at .~5.~. 

The trial ClHlrt further found that the claim that appellate 

counsel \\~IS deficient in this maller lacks merit because 

the statement was pruperly exduded. It! The court I~ound 

that appellate eoun:--el was notckficient rur railing to rai~e 

an Eighth Amemiment argument becau~e it \\ould ha\e 

been fmik and rrivolous. It! ~lt 354. The finding was made 

th~lt \11'. \1iLtm failed to O\'ercm11e the presull1ption that 

appellate counsel's strategic decisiun \\~IS re~tsl)]1ab1e. It! 

at 355. The trial court Ilnally !ound that Mr. Mibm had 

not shO\\'n prejudice. It! at 356 57. The Tnas Court of 

Criminal Appeals subsequently denied \11'. MIlam's State 

application for ,I \\Tit of habeas corpus based on the trial 

court's findings and conclusions and on its own re\le\\. F, 

/NII'!L' ,\lillIl11. 2013 \VL 4X5h2()(). at * 1. 

As \\'ith Claim ~umber 6. the present indkcti\e assistance 

or appellate counsel claim must be rejected bel'au~e 

counsel's decisil)n \\as reasonable ~tratq!y. and thi~ 

court shlHlld not second guess \\ell reasoned strate£l:IC 

decisions. Stricklill/d. ..J.()() U.S. at ()~l). I()4 S.Ct. ~lt 2(;65 

(n~\'ie\\ing court "must indulge a strung presumption 

that counsel's conduct falls \\ithin the \\ide range o[ 

reasonable prukssiunal assistance" and a dekndantmust 

O\\~TCOme the presumption that thl' challL'nged action 

might be considered sound trial strategy) . .Judges should 

not second-guess reasonable professional judgments and 

impose llIl appellate n)unsel a duty to r~l1se en'ry 

··coJoL.lbk" c]'lim. which \\ould "dissene the \en ~oal 

or \igorous and elTecti\t~ advocacy." JUIIl'S. 463 ll.S. at 

75..J.. lU3 S.Ct. at 3314. Counsel did not belien'thatthcre 

\\a~ any basis (or raising a point of error focusing on the 

trial court's refusal to admit co-detCndetllt Jesseca Carson\ 

stdtelllen1.. 

*22 \11'. l\lilam has not shown that appellate ('l)tinsel's 

represcntation fell below an objective standard of 

reasonableness by railing to include this issue on dirL'Cl 

appeal. Perhaps some attorneys \\ould hel\e included 

the point of error on direct appeal, hut the court 

may not question appelldte counsel's reasonelbk strategic 

deci.sions. In addition to the foregoing. Mr. Milam has 

not "ho\\'n th~lt there was solid. meritorious arpll11ents 

fl)r pre~enting the ground or error on dppeal based on 

controlling precedent. O\t~l'all. \11'. Milam has not shm\n 

that hi:-- elppellate attorney's representation was deficient 

on thi~ i~sue. \loreo\er. he cannot show prejudice since 

the evidence \\as brought in through other witnesses. He 

simply ha~ not shO\\n th~ll hc would ha\'e prevailed on 

appell hut for his appellate attorney's failure to raise the 

c1elim. The inetleetive assistance of appellate coulbcl claim 

lacks merl t. 

Alte1"ll<lti\ely Claim '.'umber 7 must be rejected because 

\11'. \;libm has not shown. as required by 2~ U.S.c. 

~ 2254(d). t!l;lt the State court findings resulted in 

a decision t!ldt \\a:-, ClHltrary to. or il1\'olved an 

unreasunable application ur. cledrly L'stablished kderdl 

la\\ as determined by the Supreme Court of the Cnited 

States. or resulted in a deeision that was based on an 

unredsonelbk determination of the facts in light of the 

evidence presented in the State court proceedings. Finally. 

the Illcffccti\'e assistance of appellate counsel claim must 

be rejected beca u~e Mr. :vi ilam has not satisfied the doubly 

ddercn tia 1 standard. Indeed. appellate counsel's stra tegy 

alone is a reasonable argument for rejecting the indTective 

assistance of ~lppellate counsel claim. \.11'. Milam has not 

shm\n that he is entitled to fcderdl habeas corpus relief on 

Claim Number Seven. 

Claim Number 8:	 Trial counsel rendered ineffective assistance of 
c~~nsel in v.iolation of t~~ ~ixth Amendment by 
failing to object to speCifiC Instances of violence 
i~troduc~d by the prosecution regarding 
vlole~ce In. the Texas p~ison system. The failure 
to object Violates Mr. Milam's right to the Eighth 
Amendment requirement of individualized 
sentencing. 

l'o1llw.,ing speCIfic act.s of \iolence in the Texas	 pri~onIn Claim Number 8. \11'. :Ylilam complains abuut e\idence 
system:that \\a~ introdul'c'd by the State \\itlwut objc'ction 

\\ hik cru~s-e\amining dctCn~e l'xpen leUTV Fit7l':el'ald. 

\ture srwcirically. the State \\;LS ~tllowed to ;ntrod~ce thl' 
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I,	 a prislHl guard \\'as killed by a lic:ld SL] uad. Iwne l)! 

whom wc:re cOll\ictc:d 0[' capit,t1 murder. outside the 

\\alb Dr the prison; 

..,	 llllltlllWr\ ~l). ~Ol(). lin: uffenJers escapL'd frl)m thc 

Polunsky l"nil. where ueath fl)\\' is located. ~md three 
or the tiH: \\ere shot but suni\ed: 

_~.	 se\cn offendcrs sening life sentences broke out l)f 

the t\\cC,1l1 nell L'nit in SlllIlh Tcxas. kilku ,l pulice 

ollicer. anu \\'ere later captured in Coloradl): 

4. a de;lth ro\\ inmate almost l'Ut utl a Chaplain's arm: 

5.	 <Inother uealh l"l)\\ inmate spat a key out during hi:-. 

executiun; and 

(). a death ro\\ inmate escaped heforc drO'\'ning. 

51 RR 100 108. \1r. Milam argues thal his lrial altl)rlle~ 

\\as inelTectiw by railing to object to thl'sl' :-.peciJ'il' 

inciuents of \iolence, He further argues that the failure 

tl) object violated his Eighth Amendment requirement l)f 

inuiviuualil'cu sl'ntcncing. 

In support or the claim. Mr. Milam argues that palllting 

him \vith the broau brush or prior inmates is speculative 

a:-. to his future behavior and denieu him the heightl'neu 

rl'iiability in sentencing m,lndatcu by the Eighth and 

I'llllrteenth Amcndments. Scc II ·uud.\ul/ I'. .\uu/i Corolil/o. 

42X U.S. 2XO. l)6 S.Ct. 2LJ7X. 4LJ L. Eu.2d LJ44 (ILJ7h). Fk 

notcu that thc TCCA upheld the exclusion l)r a \ideOlape 

01' auministrative ~egregation ~ince it ""\\as not e\idence 0(' 

cun:-.CljUCIKC to thc,iury's raetuallktLTmination ol'\\hl,thcr 

op/)cllol/l \\ould pose a continuing threat to sl1Cicty.·· .','ell, 

r. S/(I/c. 121 S.\V ..~d 74~. 7h6 (Tex. Crim. App. 200J) 

(emphaSIS in uriginal l. ccrl. denied. 540 L .S. LJX6. 124 S.Ct. 

511. 157 L.Eu.2d 37X (2003). The TCCA obscrwd that 

"the \ideotape mig.hl havc Cl1l1rused anu distracted the 

Jury rrom its ractllnuing task." lei. \'1r. Milam argues that 

the unrelmed specific instance:-. discus:-.ed in the prc:-.ent 

case did the same and that thl'y were inadmissible anu 

cunstitutil)nally harmful. He finally uisputcs the trial 

cuurt's rinuing that trial cuunsel \vas Iwt inellecli\\:~ uespite 

not correctly ob]eeting to thiS e\iuence. 

*23 The rel'oru re\eals that coun:-.c! lilcd a motion 

in liminl' seeking to preclude testimony about \Iok-nt 

aCb committed by other TDCJ inmates, I CR 1..+1) 51, 

Counsel ..Irgueu that such testinll1ny was Irre\c\ant tl1 Mr. 

\1 ilam and that it \\lnl1d violate the Eigh th Amendment 

requIrement of individualized sentencing under .Il/rck r. 

Tc\'(/s. 42~ U. S. 262. lJ6 S.C!. 2l)50. 4l) L. Ed.2d l)2l) ( IlJ76 l. 
alld !.ockel!. 4Jt'\ L.S. at (i04-05. l)t\ S.Cl. at 2lJ64-65. 

The mollun \\as one or Ilrt,.:en motions carricu by thc trial 

ClHlrt. 2 CR 4:'1:'1. Ho\\cvcr. the lrial court ne\CI" ruku on 

the motion in limine. I SI ICR ~7. 

Dunng the punishment phase l)f the trial. the defense 

called Larry Fitl'geralu. a l'l)("lller inl'orlllation officer ror 

TDCJ. with respect to the rut ure dangerousness special 

issue. 51 R R 40 41. He uiscussed classification procedures 

and condilions on ueath row. 51 RR 58. He pre:-.ented 

statistics COIKerlllllg the dangerousness of the prison 

system. lei. ,It ()4. 112 S.C!. ,P5. 4RO. In 200l). ofthc 15R.Oh~ 

inmates confined In TDCJ. there was one homicide. 67h 

attempted SUIcides with 24 succeeding. LJ) seril1us statl 

assaults. and 154 sexual as~~all1ts. 51 RR 64-67. He opined 

that the sl<ltistics sho\\ th,lt "the prison system works." 

lei. at 66. 112 S.C!. 475. 4RO. ~'1oreo\'\:r. the prison system 

kllo\\'s how to take care of dangerous inmates. lei. at 67. 

112 S.Ct. 475. 4XO. He agreed that there is a possibility that 

an esc~lpe lIlay uccur. but he audeu that it IS also possible 

th,lt "the moun may be made out or g.reen cheese." lei. He 

described the prison e1l\ironlllent as harsh. lei. at 70-71. 

112 S.C!. 475. 42)0. 

In light l)f the evidence otTereu on direct examination. 

the St,lte eXpll)red \'1r. Fitzgerald's testiml1ny f'urther 

on cross-examination. He: acknowleugeu that murders. 

IIlcllluing capital murders. occur in the prison system. 

lei. at 77. 1\2 S.C!. 475, 480. He acknowleugeu that an 

officer supervising a ""field sljuau" was muruered outside 

the \valls of the prison by an inmate who was attempting 

tl) eSC<lpe. lei. at IOOO!. UI S.C!. no. 7R4. He aumitteu 

that in 201 () otTenders hOLlseu <It the Polullsky l"nil. 

\\here death ro\\ is locateu. attempteu lo escape. ILl. ~It 

\02. 13\ S.C!. no. 784. Fiw olTenuers got 0'C'r the rirst 

knce but \\ere apprehended before they malk it over 

thl' second fence. lei. Three of the offenders \\ere slll1t 

during the attempt. but thcy survived. lei. at 102. 131 

S.Ct. no. 7X4. Fitzgeralu was alsn ljUeSlll)neU ahnut 

lhe "Texas 7"-sewn inmates who c:scapeu Irom the 

McConnell Lni!. killed a police ortlcer and remained at­

large for sewral weeks before being recaptureu. lei. at 

I ().~. 1.~ I S.Ct. no. 7R4. Fitzgerald admitted that all seven 

inmates werl' serving life sentences and at least one was 

~I l'~lPlt(d murderer. lei. at 103- 04. 13\ S.C!. 770. 784. 

When the State referred 1.0 Fitzgeralu's prior testinll1n~ 
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about thl' "moon may be made out of green cheese." 

he agreed that the escape by the Te\as 7 "was ~\ giant 

failure l)r the system." lei at 104. I ~ 1 S.Ct. no. 7g4. 

FIt/gerald conrirmed thaL inmate Juan Soria almost cut 

oIl a chaplain's arm on death l"U\\. lei. lie conrirmeu that 

inmate Ponchai \Vilkerson SpIl a key out or hI::> mouth at 

his o\\'n execution. lei Fitzgerald confirmed that In 2()()4. 

two lire sentenced capital murdcTlTs alnll)~t killed t\\O 

guards at the Easth~lm Lnit. lei ~lt 10:;. 131 S.Ct. no. 7g4. 

Fl11ally. in 2()O(). eight <.kath 1'<.)\\ inmates atlLmpted t<.) 

escape: one actultlly mack it to the Cree \\orld but dro\\ned 

ahout ~l mile and a h~t1r a\\ay from the prison. lei ~lt 10~. 

131 S.Ct. 770. 784. Fitzgerald agrel'd that statistic~ do not 

really mlltter. thdt a prisoner may be \'iolent if he wanh 

to be violent. lind th,lt ultimately the jury h~IS to look at 

the indi\'idual characrcristIcs of the person on trial. lei at 

lOX OlJ. 131 S.Ct. 770. 7X4. 

*24 The issue or \\hether tnal counsel was ddiciellt ror 

f,liling to ob,ieet to the testimony of ~pecirie In~tdnce~ 

or violence within the prison system \\dS fully <.k\l'lopl'd 

during the SUte habea~ l'orpus proceedings. Trial counsel 

bmes R. Hagen. John W. \luore lInd Stephen Jal'h:son 

addressed the claim in their ,tllida\its, l'vlr. llagen 

addressed the issue as follm\s: 

The allegation that I failed t<.) object 

to specific instances of \ iolence 

11l the Texas prison system IS 

true. HO\\'t?\er. this was a decision 

made In consultation with m\ 

client and of necessity due to 

the fact that we kid decided 

t<.) intwduce TOC clltssirication 

testimony dS \\ell as risk assessment 

testimony from our expert \\itne~se~. 

I \\as or the opinion that e\'idence 

of thi ..., character was admi~sibk 

and detl'rmined that unsuccl'ssful 

objection to it could result in undul~ 

t:mphdsi/ing its importance to the 

Jurors. 

I SHCR 87. 

\I1r. Muure presenlLd an e\tensiw alTida\it addressing the 

iss ue as 1'0Jlows: 

I have l'Cvie\\ed the pertinent parts ur thl' rl'Cord III 

thiS <.'llllSe reg,lrding the allegation th~lt I rendered 

inetlecti\e ~hSISlanee of counsel in violation of the Si\th 

;\mendment hy failing to nbject to evidence of specific 

in~tances nf vinlence in the Texas prisnn system. After 

re\ie\\'ing the record. motions riled, and cont'erences 

wIlh trial counsel refreshing my memory cuncernlng 

this matter. 1 bclie\c~ I presented the e\'idenct' at trial 

in the light must fa\orable tu my client, Our trial 

strlllegy WllS to shO\v that the penal system could handle 

vinlent nffenders. In doing Sl) we clllled the hest possihle 

witness ,lvailabk tu pm\ ide us with the sL.ltistics I<Jr the 

jmy. In sponsoring this type ur e\idencl' \\e knew that 

through cross examination, the State would be ~tllowed 

to inqUIre ahout specil'ic 'lclS. in an attempt to dispmve 

this theory. It is well :,ettkd, through case law that 

this e\idence is admis~iblc \\hen sponsored by Defense. 

When presenting evidence on future dangerousness our 

trilll strategy was to at1.empt to shO\\ that our client 

would not [be] dangerous in the penal system, based on 

hi:, olTense. age of\ictim. his age and the circumstances 

surruunding his life experiences and education. 

The specil'ic inSl<!nces or conduct compl'lined or would 

have aCllllllly been in our client's fa\'or based on his 

demeanur and olTense. The evidence complained or 

C<.Hlpled with other witness[es] shO\\'cd that ULIr client 

was not vioknt \\hen dealing with his peers. which is 

Wh~lt \ve were trYing to show the jury. that he would he 

a good candid,lte for I.ife in Prison. 

This was a decision mad,,: in consult'ltion \vith my client 

and of neee~sity due to the ract that we had decided 

to intrmluce TOC clllssification testinwny a~ well as 

risk llssessment testimuny from our expert witnesses. I 

was or the upinion that e\'idence or this character was 

admlssihle and determined that unsuccessrul <,lbjection 

to it could result in unduly emphasizing its importalKe 

to juror~. 

SHCR 17:; 76. Finally, co-counsel Stephen Jackson 

stated in his aJTida\it that he had read Mr. Hagan's 

~lITida\il. that Mr. Hagan made the decision regarding this 

\\Itness. and that he had 111.) reason to doubt the affid~l\'it. 

2 StiCR 3000 I, He added "that on many occasions in 

my trIal <.'llreer. I have lllade the decision to not l)hject t<.) 

some lorm or testimony as to prevent dra\\ing unwanted 

attelltion rrom thejury to the speciric issue." lei lit 300. 96 

S.C·l. 2978. 

*25 After collecting all of the evidence eom piled un 

thIS l~sue. the State trial court issued extensive findings 
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of fact regarding the claim_ ~ SIICR ~~0--~6_ The tria] 

coUr! discussed the aforementIOned facts surrounding the 

claim and the atTida\-its of l"lHlllse1. lei. at :'.1() ~~. Atkr 

concluding that 1\11". Moure's cillida\it \\-as nedible. the 
trial court found "trial counsel de\eloped a punishment 

phase strategy to slww that the penal system could handk 

violent oftCnders. In furtherancl' 01 thi:-, strmeg). counsl'l 

called what he belie\ed to he thl' be~t possihle \\'itnes~ 

a\'ailabk to pr~)\ide ~tatistics to the jury." lei. at ~32_ The 

trietl court found "that the del'ensi\t' strellegy a\s~) sought 

to shO\\ that [;vIr. \1i1elll1] \\ould not be dangerous In 

~l penal ~ystem. hased up~)n his offense. the llge of the 

victim. his age. and the circUmsLal1l'cs ~urruund[ing] hIS 

life experiences and edul·ation.·· Iii at ~.12 .1.1. The trill! 

court found "that trial counsel kne\\. h) sponsoring this 

type of e\'idence. the State would be al1o\Ved to inquire. 

on cross-cxaminlltion. about specific llCtS of \ioknce In 

an attempt to disprove the ddt'nsc's theory that the 

penal systt'm clHtld handle \iolent offenders" amI that 

such e\idl'nce of specific aCh of violence \Vas admi~slble. 

lei. lit ~33. The trial court further found that all three 

attorneys felt tklt "an unsuccessful objecti\)n l'nuld result 

in unduly emphasi/ing the importltl1lT ~)I'this e\idelll't: t~) 

the jurors." lei. at 33'+. 

The trial court Went on to issue conclusion~ 01' la\\. 

.'- SIICR ~5~ 63. The trial court concludl'd "that 

trial counsel did not perform defil'iently in failing tn 

llbject to this line of questioning because the CCA has 

specirically found that testimony regarding the \iolent 

nature of prisollS in Texas, including testimony regarding 

specific instances 01' conduct. is rele\ant tn the l"tlturl' 

dangerousness issue and admi~sible.·· Iii lIt ~5~. A~ ~uch. 

"any objection by defense counsel \\ould have been t"tltile. 

lind l'ounsel Cdnlwt he held deficient for failing to mdke 

a rutile objectiun.·· Iii at ~'::;l.l. The l'OUrL concluded. 

bdsed on "Lhe credible atTida\ib of trial counsel. thelt 

the decision to dl10w this evidence without objection 

\vas Pdrt 01' counsel's redsonllble trial strategy." lei. at 

.160. The finding was malk that trial l'ounsel \\as not 

defiCient for failing to objel't to the e\idence. lei. The 

Clnlrt found that \11'. Milam "also fails tn uenwnstrate 

prejudice from trial counsel's decision l1\)t to object 

hecause any objection would ha\e been unsuccessful as 

the evidence was admissible." lei "\1 nreO'er. the court 

found that "there is no reasonable likelihood that. had 

counsel sllcl'essfully objected to thi~ e\idence. the outconll' 

l)f the trial \Vuuld ha\'e been different because the State's 

evidence in support ~)r [\1r. \1ilam'sj pn)pensity for 

ruture dangerousness \\-as O\'erwhdming. ... Iii at ~61. The 

Texas Cnul't of Criminal Appeals subsequently denied 

\11'. Milam's State applil'<ttiun fur II \\Tit ufhabe,ls corpus 

bas~d un the: triall'uun'S I'indings and conclusions and on 

ils O\\n re\ie\\. 1:-.\ parle MilulII . .2013 WL '+856200, at * 1. 

Thl' ljul'stion of whether a defendant \vill pose a future 

danger il given a life sentence, instead of death, is a 

basil' Issue that is raised In capital murder C~lses. and the 

TCCA has specifically I'uund that testimuny regltrding the 

possibility 01' \ il)lence in prison is rele\ant and admissible 

to the future dangerousness issue. See Luce/'() \'. SWle. 

.2'+0 S.\V.~d 86. 1..)7 (Tex. Crlm, App. 2008). cal. denied. 

'::;55 U.S. RIX. 129 S.Ct. XO. 17~ L. Ed.2d 2l.l eOOS). The 

State is permitted to present testimony that \'Jo1ence is 

prevalent within the prison system to rebut testimony that 

the prison sysLem has ;.1 classification system and controls 

in place tu maintain security and sakt)'. Threuc(!!;ill \'. 

,)·Ialc. 1.+6 S.W.3d 65'+. 670-71 (Tex. Crim. App. 200'+). 

Con~equl'ntly. in light of thl' structure and design of 

Texas's capital litigation. Larry ~-'itzgerald has regularly 

heen cedled as a defense expert with respect to the 

ruture dangennlsness issue to discuss the prison system's 

classil'ication and statistics. See Del'oe I'. Slephens, I\;u. 

A-I'+-CA-151-SS. 2014 \VL 5684997, at *2 (\V.D. Tex. 

NO\ . .+. 2(14): Go//:aln \' . .','le/7//('//.\, ;'\0. SA-IOCA-165­

0(1. 2014 WL '+1..)6~7(). at *5 11.'+2 (\V.D. Tex. Jan . 

15. 2(14): /:\co!Jar I'. .'>lole. No. AP-7657L ~013 WL 

60l.lXOI'::;. at "2~ (Tex_ Crlm. App. No". 20. 2(13): Vele: 

\'_ ShIh'. ;'\0_ .\P-760'::;1. 2012 WL 213mNO. at *31 n.IO 

(Tex. Crim. App. June 13, 201.2) (describing Fi tzgerald's 

testimon) a~ accurate and Lht: Stale's expert's tesLimony 

d~ lllaccurate): ESlrudo 1'_ Slale. 313 S.W.3d 27'+. ~X6 

ern. Crim. Apr. 2(10). Defense counsel's decision to 

cdll Fitlgcrldd as a witness in this ca:-;c regarding the 

prisoll system's classiricatlon and statistics \\as consistent 

with the pn:\ ailing practice and cannot be \ iewed as 

ralllllg below an obJecLi\-e standard of reasonableness. 

\1oreo"er. defense counsel's failure to object to admissible 

rebuttal evidence involving. specific instances of violence 

cannot he viewed as falling below an objective standard of 

reasunahkness in light of ckarly established rrecedent in 

Texas courts. Counsel \,,'as not required to make frivolous 

or rutile objections. Johnson. 306 F.3d at 2'::;5: Koch. 1..)07 

F.2d at 527. Claim :\umber Xlacks merit. 

''''26 The claim should also be rejected because the 

decisiun to call Fit7gcrald, along \vith the decision 

nut to obiect 111 evidence of specific al'{S l)f violence 



Milam v. Director. TDCJ-CID. Slip Copy '2017.\ 

2017 WL 3537272 

in an attempt lo disprow the defense theory. \vas 

reasoned trial Slrall'g~. Oncl' agalll. "slrategll' dlUilXS 

made after thorough invcstigation of tl\V and fach 

rcle\ant lo plausible l)ptil)ns arlO \irLually ul1l'halkngcable: 

and strall:gic choiccs madc after less Than compk'te 

investigation are reasonable precisely to the extent that 

reasonable prokssional judgments support the limitations 

on i1l\·estigation." .\rr/cJ,:/ulld. -1-66 t".S. at 69() 91. 10-1­

S.Ct. at 2066. Fcderal courts "\\illnot ljul'stion a coul1Sel's 

reasonable stratl'gic decisions." HOller. -1-07 LJd at -1-70. 

Thc pre~ent ineffective aSSIsWI1CC or ClHll1scl claIm lacks 

merit. 

Claim "umher ~ must be rejected becasue Mr. :Y1i1am 

has not shown, as required by 28 L.S.C. ~ 225-1-(d). 

that the State court findings resultcd in a dccision that 

"'.-as contrary to. or ill\ohcd an unreasonahle ~lpplicatl0n 

of. clcarly established federal law as determined by the 

Supreme Court of the Lnited States. or resulted in a 

dccision that was hascd l)J1 an unrcasonable detcrmination 

or Lhe "<lCls in lighL 01' Lhe evidence presenLed in Lhe SLaLe 

court pruceedings. Indeed, the State court appropriately 

round that trial counsel's actions on this claim were the 

product of trial strategy. and relief was denied. Thc 

dccision \\as consistcnt with Supremc Court preccdcnt. 

Finally. the incffectivc asslst~lncc l)rCl)unscl claim must hc 

rejected because 1\11-. Milam has not satisried the dl)ubly 

del'erential standard. Indeed. trial counsel's strategy alone 

is a reasonable argument for rejecting the ineffective 

assiSLancc u[" counsel daim. \it r. VI ilam has not shn\\ n 

that he is entitled to federal habeas corpus relid on claim 

numher eight. 

Claim Number 9:	 Trial counsel rendered ineffective assistance of 
counsel in violation of the Sixth Amendment by 
failing to properly cross-examine Bryan Perkins 
in regards to bias in favor of Jesseca Carson, 
the co-defendant of Mr. Milam 

Claim :'\lumber l) concerns the testimony orBryan Perkins. 

a I'ricnd 01' Mr. Vlilam and l\1s. Car~on. \\ho testified at 

both of their trials. Trial recl)t'ds rewal that Mr. Perkins 

testified during the punishment phase or Mr. Milam's trial 

as a State witness. 50 RR 17 5-1-. Hc tcstified that hc 

hired Mr. \1ilam to \\"(Hk as a tire buster at Rig 5 Tire 

in Lon~\iew. Ii/. at 22. 132 S.Ct. 130Y. He tesllried that 

he acted a~ a father rigure to both l\lr. Milam and Ms. 

Carson.ld at 35, 124 S.Ct. 7. 10. He observed that 1\1r. 

\Iilam \\-as the dominant one in tIll' relationship. Id at _~-. 

124 S.Ct 7, 10. 1\1 r. Milam had "control issucs." Id rvl I' 

Perkins testilled that Mr. Milam had a temper ~lIld a slwrL 

ruse. Id at41 -42.5I.l24S.Ct. 7. 1(J.Onon~occasion. Mr. 

\1ilam told him. "\\ith that haby. he and Jesseca would 

nl'\er really han' a lire." Ii/. at 45. 124 S.Cl. 7. 10. 

\'11". \Iil.lm argucs that trial counsel \\'as incffl'l'tI\c ror 

failing tl) propcrl~ cr()ss-ex~l1l1inc VII'. Perkins reg~lrding 

his bias in ra\"()r l)I1\1s. Car~on. On cross-e\~lmlnatil)n in 

VIs. Carson's trial, Mr Pc.'rkins admitted that he and Ms. 

Carson \\"en~ recorded on Jaill'alls wherc he slated: 

")	 ""1'\"1: got this. You're g~lling OUl" 

3.	 "You're going to he out there some day. and you'll he 

standing next to me.' 

-1-. ""'m out working with these guysjust as hard as they 
.. ~ arc. 

\Ir. \:Iilam notes that State writ counsel claims that 

tnal counscl admitted that hc was aware of thcse 

con\crsations; nonethele:~~. trial counsel ne\l~r cross­

examined Mr. Perkins concerning this overwhelming 

e\ idcnl'c or hias. He argues lhal ""We can only speculate 

hm\" much \\eight the jury gave his testimony and whether 

they \\'ould have answered the special issues similarly if 

they had heard this l'\idcncc.·· Sec Petition. DOC. # 14.1 

at IOJ. 

*27 The Director argues that Mr. Perk ins \vas properly 

cross-examined for hias. and that the inefrecti\e assistance 

of counsel claim must fail because Mr. Milam has not 

ShO\\"ll prl'judice. 

On cross-examination. trial counsel questioned 1\11-. 

Perkins regarding the fact that. prior to the murder. he 

cunsidered Tvlr. \1 ilam to be a friend whom he wanted to 

help oul. hut arter the mlllder he refused to have anything 

to do \vith Mr. Milam. 51 RR 5-1-. Mr. Perkins replied 
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that he had "never ~een him sincl' then," Id Mr. Perkin~ 

was excused as (I witness and was on hi~ way home when 

the defense decided to recall him to the stand, Id at 12LJ. 

131. IO} S,Cl. SAl). 1<74, Tri<1l counsel asked 1\11'. Perkins 

\\hether he had any contact \vith \1s. Carson SI11U: the 

Illurd~r. ilnd he adlllitteLi that they haLi exchangeLi ktter~ 

and that he had vi~ited her in jail on one occa~ion. lei 
at 130. 102 S.Ct. R69. R74. I Ie agreed \\'ith trial counsel':-­

assertion that he h(ld heen supportive of Ms, Carson since 

the murder, Id at 130-31. 102 S.Ct. XhLJ. ~74, 

The issue of \\hether trial counsel's representation \\as 

deficient for failing to properl~ cro~s-cxamine \1r. Pcrkin~ 

rl'garding hias \\as fully de\cloped during the State hahea~ 

proceedings. All three (Ittortley~ responded to the claim in 

their affidavits, Mr. Hagen addressed the issue as follows: 

The allegation that T raikd to 

properl~ cross examIne Bryan 

Perkins in regard to hias in LI\or of 

the co-defendant is simply not true, 

I did in I'act cross ex((mine Perkins 

on the suhject or his relationship 

and contact \\'ith the co-deCendant. 

Specifically. I questioned Perkins 

about the fact he had corresponded 

(l11d visited with the co-defendant 

\\hile she was in jail on this charge, 

Mr, Haas' assertion that I was a\\are 

or recorded con\ersations hetween 

Perkins and the l'o-defendant is 

not true. T never admitted to \.11', 

Haas. or anyone for that matter. 

th(1 t. during the course of my 

representation of M r. Milam. I \\as 

(I\\'are or'jail calls" het\\'een Perkins 

and Jesseca Carson or the substance 

of those COll\/er~atl()n~, ",0 ~uch 

recordings \\ere made kno\\n or 

(1\'ailah1c to me by the State in 

this case allli I \\as unaware of the 

existence of any such recording, 

I SHCR 'X7. Co-counsel Moore prn\ided an es~entIaII~ 

identical response, Id. at 176, 126 S,Ct 251 (1. 2525, Co­

counsel Jackson prmided a similar statement. 2 SHCR 

301, 

After collecting all or the l'\'idencl' compiled on thiS l~sue. 

the State trial court i~sued finding" of fact regarding 

the claim, 3 SHeR 337 -41. The trial court round that 

trial counsel Hagan cro"s-exalllincd Perkins ahout his 

relationship \\'ith Mr. \1ilam and :vIs, Car"on, Id at 7-37 

3~, The trial COLIn round that Perkins acknowledged lhat 

he considered \1 r. Milam a friend before the murder but 

haLi "ne\er seen hlll1 since then." Ie/. at 337. The court 

found that Perkin" aCkI1O\\1cdged on cros~-exal1lination 

that he had \\Titten to Ms. Carson since the murder. 

that he had vi"ited her once in jail. and that he had 

been supponi\e of her. lei at 33~. With n:spect to Ms. 

Carson's trial. the tri(I! court found that Perkins did not 

deny making any of the statements attributed to him in 

phone cOll\ersations \\ith her. although he did not recall 

several of them. lei. at ~.1l) I referencing portions of the 

tran~cnpt frnm Ms. Car~,on's trial located at :2 SHCR 

2h76LJ). The trial court found that. hased on the credible 

allida\its 01' trial counsel. none 01' Mr. Milam's three 

attorneys "recalled kno\\ing ahout the recorded 'jail call' 

con\ersation, nor did they heliew any such recording was 

madc a\ailahk to them at trial." Id at 340, The trial court 

finally found that "defense counsel established. through 

cros~-examin(ltion. that. after the murder. Perkins was 

SUPIJl)(·tive o( Jesseca hut not or[Mr. Milam]," Id at 7-41. 

*28 The trial court subsequently issued conclusions oC 

la\\' with re~pect to this claim. ~ SHCR 36365. The court 

found that there was no deficient performance from trial 

counsd's crn~s-examinationof witness Bryan Perkins. lei. 
at 3h3. The court found that trial counsel effectively cross­

e,amined Mr. Perkins regarding his post-arn~st contact 

\\ith Ms, Carson and potential hias in her Ll\'Or. Id. The 

trial court round that addit.ional cross-examination ofMr. 

Perkins regdrding ".iail call" would have been cumulative, 

lei. at 3()3-64. The trial court finally found that "[t]here 

is no reasonah1c likelilwod that thc outcome of the trial 

would hd\e been different had the jury heard the I'ull 

extent of Perkins's [sic] support for Jesseca and belief in 

her Innocence." lei. The Texas Court of Criminal Appeals 

~uhsl'quently denied Mr. Milam's State applicatIon 1'01' a 

\\Tit of haheas corpus hasl'd on the trial court's findings 

(Ind conclusions and on its own review. Ex p{/rle' ,\fi/{/III. 

201 3 \V L 4~ 5h200. at'" 1. 

The record does not support \.1r. Milam's Claim ",umber 

L) that trial counsel rendered ine1Tective assistance or 

counsel by failing to properly cross-examine Mr, Perkin~ 

in regards to bias in favor of Ms. Carson. Trial counsel 

ero,,~-e\amllled Mr. Perkins on the issue of hi as and 

obtained adlllissions to establish bias. Mr. t\li1am claims 
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that \1r. Perkins should ha\e additionally heen cross­

e:\amined with e\idenee of hi:, phone calls to Ms. 

Carson, bur such e\idence \\ould have been cumulative. 

An attorncy is nol ineffcclivc beL'ause hc rejeL'ls Ihc 

tl~mrtation to "guild the lily" hy asking variations uf the 

same question. He Illay get more forcible respon~es: or the 

\\ itness may simply deny the statements. \11'. Milam has 

not shown that trial counsel's representation was deficient 

\\ irh respect to the cross-e:\amination of M r. Perkins. and 

he failed to show prejudice. 

Alrcrnatin:ly Claim "iumber l) must be rejected becasue 

M r. \1 ilam has not shown. as req uired by ~s L' .S.c. 

~ 2254-(d). that the State court findings resulted in 

a decisi'Jn that \\ ..IS contrar~ to. or ill\ohed an 

unn:asonabk application of. ckarly established federal 

law as determined by the Supreme Court of the L'nited 

Sta tes. or resulted in a decision that WdS hased on an 

unrea:-.onahle determinatinn of rhe facts in light of the 

c\idenee pre:,ented in the State court proceedings. Instead. 

he merely makes a conclusnry claim that the "trial court's 

linding that Tri,d Counsel was not inellective on this point 

resulrcd in a lkcision that \\as contr ..lry to. or il1\ohed an 

unreasonabk application or. clearly established Federal 

la\\. as determined by the Supreme Court of the Cnited 

States in S/rick/alld. and resulted in a decision rhar was 

hased on an unlTasonal..,k deterInination of the facts 

III light of the e\idence presented in the State cOllrt 

proceeding." Sec Petition. DOC. # I-t at 102. Finally. 

the inelTective assistance ol"counsel claim must be rejected 

hecause Mr. Milam has nol satisfied the doubly dderential 

standard. Indeed. he madc no effort to satisfy the douhly 

deferential standard. vir. Milam has not shown that he is 

entitled to federal habeas corpus relief on claim number 

nine. 

Claim Number 10:	 The trial court erred in denying Mr. Milam's 
Batson v. Kentucky challenge to juror Jobess 
Shaw, after the trial court was made aware of 
the racial animus of the prosecutor in calling 
Ms. Shaw "an angry Black woman" in violation 
of equal protection and due process under the 
Fourteenth Amendment 

In the remainder of the claim:,. Mr. i\1ilam raises issues 

that \\'ere presented to the Tex.as CUlIrt of Crimin ..d 

:\ppeals on direct apped\. In claim number ten. he alkl!es 

that the State improperly used a pLTempton chalkl~e.L' 
to strike juror ~umber ~-+. Jo Bes:, Sh([\\~ who \\~IS 
of African-American descent. in \iolation of Ba/soll 1". 

A"clI/lickr. 4-76 U.S. 7Y. IOh S.C! I71~. YO L. Ed.~d hY 

(lY~6). He obsened that the prosecutor had rekrred to 

her as an "angry black l'emak.·· ~~ RR 21. 

'):29 At the conclusion of jury :,ekction and before the 

jury was selected. Mr. Milam raised aBa/soli chalkne.L' 

to the SClte's use of <'1 perempton' chalkne.e to strike M-s. 
• L 

Sh<.I\\'. In making his prima felL'ie slHming. trial counsel 

stated that Ms. Sha\\ \\as 01" AI"rican-AmeriGln descent 

and that the State had peremptorily struck all three 

Arrican-r\merican prospeL'li\e Jurors \\"ithin their strike 

range. ~8 RR 17-18. 

The State resptHlded hy noting that there \\"ere four 

l~Jrican-Americans \\"ithin the strike range and that 

\1arcel Fingers \\"as accepted by the State and \\a:, 

seated on the jury. ~8 RR 11-\. The State added that the 

prosecuturs "round her to he a compktel~ :,atisLtL'lDr\ 

juror and had eYery intention of keeping her.'" lei. The 

State accepted that the reasons ror striking the other 

three jurors were "completely and utterly racc neutral and 

had nothing to do \\"ith the fact that the~ were Afriean­

American.'" ld. at IY. 132 S.Ct. 130Y. 

The State then went on to specirically discuss Ms. Shaw 

and to oller race neutral reasons for its peremptory 

ch,tIlcnge. The State obsen'ed that her response to the 

questionnaire indicated that she was not in favor of the 

death penalty. lei. at II}. 13~ S.Cl. I~Ol}" \\;'hen asked to 

describe her personal feelings ahuut the death penalty in 

Question 3. Ms. Sha\\" responded. "Follo\\ing -l capital 

murder 1 reel that a person should get liCe imprisonment 

\\ithuut the pussibility or parok. There have heen too 

many false con\'ictions and people put to death that were 

innocent. I do not believe in rhe death penalty.'" Ill. In 

response ro Question 4. \1s. Sha\\' circkd (e). "I believe 

\\c should abolish the death penalty. and I will have a 

dirlicult time \oting to impose it. regardless of the facts 0[' 

the case." lei. Ms. Shaw l'urther stated that she did "not 

bclie\'e in the death penalty." lei. In response to Question 

() concerning whether she had any moral. religious. or 

person<.t1 beliefs that would prevent her from returning 
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a verdict that \\ould ultimately result in the execulion 

of ~lIlothcr human being. I\ls. Shaw :-.aid. ··'r'es. [ ~lm a 

Christian and do not helieve in killing." Id In rl'sponse tll 

Question II. "on a scale or I0 to O. I () being al\\ays gi\e 

the death penalty and 0 being never. she circled 0." Id In 

response to Question I·t she again stated that she does not 

lx'iine in the death penalty ror capital murder. Id at 19 

20. I~2 S.Ct. I~09. The State argued that I\Is. Sha\v was 

not a suitable juror. despite her later ~lssertions that she 

could 1'0110\\ the I~t\\. Id at 20. I~2 S.Cl. ]~OY. The State 

dsserted I.hat they did not leaw anyone on the jury who 

circled (e) in response to Question 4. Id EXdmpks \\ere 

gwen to illustralL' the pOInt. 

Defense counsel. in response. obsened that the State took 

approximately two hours questioning \1s. Sh~I\V. \vhich 

\\~IS more than anyone else other than JUror number 36. 

\1 r. Lucas. \\ho \\as also African-American. Id dt 21. 132 

S.Cl. 130LJ. Counsel also noted that the prosecutm had 

referred to \1s. Shaw as an "angry black female." Id 

The pro:-.eclltor admitted that she made the comment ~lfter 

the questiuning 01' \1s. Shaw \\as compklL'd. Id at 22, 

13.2 S.Cl. 130LJ. She added that she m~lde the comment in 

response to \1s, Sha\v's answers. because ul'her demeanur 

and the way she acted on the stand. but it had nothlllg tll 

do with the fact that Ms. Shaw \\'as Afril'an-American. Id 

She also explained that she questioned \1s. Sh~I\\' I'm two 

hours oe-.:ause shl' thought "\\e \vould get her 1'01' l'ause, 

bec,lllse louklllg at her LJuestionnaire indicated to me that 

she \\'lHlld be chal1engea hk I'm GlU:-.e. -. Id Defense counsel 

did nut prO\ide any additional comments in response tll 

the State s explanation. The trial coun, in turn. o\erruled 

the BulsolI challenge. Id at 2~. 132 S,Ct. 1~OL). The court 

specifically found that the State "did llllt e"\CrClSl' its 

peremptory strike based on a r~tl'e-rclatcd reason. -- Id 

;:30 Tht: Equal Protection Clause forhids the State rmm 

challenging pOlL'ntial jurors solely on the basis or their 

race. BUi.IOII. -l7() to.S. ,It IN. ]06 S.Ct. at 17]9. Lnder 

Btl/SOli. a dcfendantmust establish a prima facie case thdt 

the State exercised its peremptury l'hallenges on the basis 

of race. Id at YfJ. 10fJ S.Ct. ~lt 172~ Once the defendant 

h~IS established a prima facie case or discrimination. the 

burden shirts to the State to pro\ide a race-neutral reason 

I'm each strike. It!. at 97. 106 S.Ct. at 172~. The trial cuurt 

then makes a determin~ltion of whether the derend~lnt 

h~IS established purpllsefuI discrimination. Id dt lJ/-;. 10() 

S.Ct. Lll 172-1-. ;\ Stdtc (lHln's finding uf the absence or 

discriminatory intent is "a pure issue of fact" that is 

aCl'orded great deference and will not be overturned unless 

clcarly erruneous. I!CI'/lUIlt!C:: \'. ,\'C\I }"ork. 500 lJ.S. 352. 

364-65. I I I S.Cl. 1859. 186~-69. 114 L. Ed.2d 395 (llJ91). 

In the present case. \1r. Milam established a prima facie 

case that the State exercised its peremptory challenge to 

\'1s. Shaw on the baSIS of race. The State. in turn. refuted 

the cLtim and prnvided race-neutral redsuns for the strike 

fucusing un :Vis. Sh~I\\'S uppusition to the death penalty. 

The prosecutur dcklw\\ledgcd that she rd'erred to Ms. 

Shaw as an ""angry black remdle:' but her charactLrization 

of her a:-. such \\as the product of her demeanor and the 

WdY she ([cted on the stand. ~lnd it had nothing te) do \\'ith 

the Llct that I\ls. Sha\\ was African-American. She added 

tlwt she questioned Ms. Shaw for two hours hecause she 

thought she could get ~is. Sha\\ to provide answCl"S that 

\\uuld justify challenging her for cause. Arter hearing the 

race neutral reasons. the trial court found that lhe State 

did 11llt strikL' \1s. Shaw based on a race-related reason. 

The cuurt must accord the finding great deference. and 

\11'. \1ilam has not shown that the finding was clearly 

CITUne(lUS. The claim lacks merit. 

In analyzing the claim on direct appeal. the Taas Court of 

Criminal Appeals discussed the Supreme Court's decision 

in Bu/soll and rejected the claim as follows: 

Because the State offered race­

neutral reasons Cor its strike and 

[Mr. Milam] I'ailed to rebut thuse 

reasons. we Iwld that the trial judge 

did not clearly err in denying lMr. 

\1 il~lm's1 Ru/so// challenge. [M r. 

\1i1clm'sj I'uunh point of' error is 

o\erru1ed. 

\1i/U//1. 2012 \V1. IH(iH45R. at *11. Claim Numher 10 

should be dismissed fur the additional reason that Mr. 

\1ilam has nut shO\\n. as reLJuired by 2~ U.S.c. ~ 22,'i-1-(d). 

that the State court Ilndings resulted in a decision that 

\\'([S cuntrary to. or invol\,~d an unreasonable application 

uf. clearly established federal law ~IS determined by the 

Supreme Court of the Lnited States. or resulted in a 

decision that WdS b([sed un an unreasunable dcterminatiun 

llf the facts in light of the evidence presented in the State 

U)llrt pmceedings. 

Tnstead. Mr. \1ilam merely presen ted the conclusory' claim 

that the TCeA made "an unre,lsonahle determination of 
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the racts in light or the nidence presented in the State 

coun proceeding, Lhat Lhl' prosecuLor did not sLrike Sha\\ 

out of racial anImus despiLe calling hn an 'angry black 

fl'male' during \oir dire.·- Sec Petition. DOC # 14. at 

I [)5. Ndnctheless. the trial Cdurt'~ finJing ()f Lll't \\',h 

reason,lbk b'lsed Oil the rec(nd bel'orl' it. The I'inding 01 

ract is presumed suund bccausl' Mr. \1i1am did not rebut 

the "presumpLion 0[' ClHrectnl'SS b\ ckar and COll\lllL'lng 

e\icknce. ,. Jfi//i!r-E/. 545 lJ .S. at 240. 125 S.Ct. at 2325 

(citing ~ 2254(e)( II). Federal habeas corpus relict must be 

denied since fairmll1dedjurists of reason could disagree ()n 

the correctness 01' the State court's decision. Rich/('/'. 5(1] 

U.S. at 101. 1.31 S.C1. at 7'8.6. AU relieJ" should be denied 

()J1 C!dim "umber 10. 

Claim Number 11: '	 The trial court erred in granting the State's 
challenge for cause of Juror Trzeciak 
in violation of the Sixth and Fourteenth 
Amendments 

'\'31 Claim Numbn II pre"enLs another c"lim \\iLh 

respect to the selection of the Jury. Mr. \1i1am argues 

that the trial judge erred by granting the State':;; challenge 

for cause against \eniremember Tr/el'iak. In SLlppurt ()I' 

the claim. he cites Wi/henpool/ 1". JIIil/ois, .39 J U.S. 510, 

8S S.Cl. 1770, 20 L.Ed.2d 776 (196~): Adaills r. Te.ws. 

-+48 l'.S, .38,100 S.Ct. 2521. 65 L.Ed.2d 5X1 (1 l)80): 

and Wailll\Tig/i/ \'. Wi!!. 4()9 l.S. 412.10) S.Ct. 1-\44. 8_~ 

LFd.2dK41 (1l)85). 

In a capiLal prosecuLion. a prospectin? juror is not subject 

to a challenge 1'01' cause merely because he is opposed to 

or has "conscientilHls ~cruples" about the death penalty. 

Wil!Jasj7()O/l . .39 It· .S. at 515. 1-\8 S.Ct. at 177.3. But. 

lwthing \\e S,ly today bears upon 

the pO\\'er or a State to execLlte 

a dekndant sentenced to death 

by a jur) frum \\hil'h the onl~ 

\enlremen w11\) \\"LTe In fact 

excluded for cause were t]wse 

\\ho made unmistakably clear (I) 

that they would automatically \ote 

against the imposition or capital 

punishment \\ithout regard to an) 

e\idence that might be developed at 

the trial of the C,lse hefore them. 

or (2) that thcir attitudc toward the 

death penalty \\ould pren~llt thcm 

rrom making an impartial del'ision 

as to the de1Cndant's guilt. 

Id at 5~'2 n.21. 88 S. C1. at 1777 n.21. The Suprcllle 

Court subseljllcntly held that prosptcti\e Jurors \\ho can 

set aside thcir beliefs against capital punishmenL and 

honestly ans\\er the special i~sues arc not properly subject 

to challenge for cause.·ldallls, 448 U.S. at 4:;. 100 S.C1. 

at 252h. On the ()ther ha nd. pmspcctive jurors can be 

chalknged \'or (,1 use irtheir \iews dbout the death pendlty 

would pre\ent or substantially impair the perforll1ance or 

their duties in accordance with their instructions and oath. 

Will, 469 lJ .S. at 424, 10:; S.Cr. at X52. The Supreme Court 

pmvidcd the following explanation for the stand"lrd: 

That standard is whether the Juror's 

\iews would prewnt or substantially 

impair the performance of his duties 

as a juror in accordance with 

his instructi()(!s and his oath. We 

note that. in addition to dispensing 

with lI'i/!Jenpooll's rekrence to 

"automatic" deeisionmaking. this 

standard likewise docs not require 

that a lurOl's bias be proved 

with unmistakable clarity. This is 

because determinatl(Hls ofjumr bias 

cannot be reduced to ljuestion­

and-answer sessions which obtain 

results in the manner or a catechism. 

\Vhat common sense should have 

rcali7ed experience has proved: 

m~lny \'enirelllen simply Glnll()( he 

,lskcd enough questions to reach 

the point where their bias has 

becnmalk unmistakably clear; these 

\cnlrcmcn may not know hm\' 

they \\'ill react when faced \\'jth 

imposing the death sentence, or may 

he unable t() articllla te, or m~IY 

\\ish to hide their true feelings. 

Despite this lack 01' clarity in Lhe 

printed record. hov,:ever, there will 

be situations where the trial judge is 

left with the definite impression that 
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a prospecti\l~ .iuror \\'ould be unable 

to fait hfully and impa rt i:Llly apply 

the law .... rAnd] this is why dekrence 

must be paid to the trial judge who 

sees and hears the juror. 

*32 lei. at 424 26. 1O~ S. Ct at R~2 ~~ (footnote and 

quotations omitted) 

QlllHin.l! .ld(IIIlS and Will. the Fil'th Circuit has reiterated 

the basic rule that a "prospecti\e jumr thus cannot he 

ch'tllcn.l!l'd for cause becLuse of his opposition to capital 

punishment unless said opposition would pre\l'llt or 

substantially impair the performance l)f his duties ,IS a 

juror in accordance with his instructions :l11d his l)'Lth." 

I'(/rg(/ 1'. QU(/rrel'/llUlI. 321 Fed.A ppX, ]l)0. 3lJ4 (~th Cir 

2lJOl)) (internal LjlllHations omItted). cal. dellied Slih 1/(11/7 

I '(/rgo \. Tho/cr. 558 l' .S. Ion. UO S.Ct. 7l)7. 175 L Fd.2d 

~62 (200l)). "Excusal or a juror fur (tLlhe III \iulation of 

If "ilhcnpuul/ is re\'l~rsibk error and not subject to harmless 

error review." Id "\Vhether a juror is cxclulLthle undn 

the lI'il/u'rsJ!uul/-II'ill st,l11dard is d qllt'stion ol'fact.·· (Jrll~ 

1'. QlIorlerl!lUlI. 504 F.3d 4lJ2. 501 (5th Cir. 2007), cal 

del/ied. 553 U.S. 1035. 128 S,Ct. 242:-;. 171 LEd.2d 234 

(2()()R). The TeCA's determination of this rule "sh,dl he 

presumed to be correct." lei. (citing 2X l .. S.c. ~ 2254( e)( 11). 

A petitioner has the burden of rebutting the presumptil)ll 

or correctness hy "de,lr and cOll\incing e\ldence." Id 

The examination of prospecti\c juror .Jerry TrzeL'iak is dS 

follows: 

TI-I[ COLRT: 1\11 right. \h. Tr/ecidk. There dre Ill) 

right [or] \\Tong answers. You're entitled to your 

thoughts. your Ceelings. dnd your opl11ions. \Ve're not 

gOIng to argue with you. dnd \\'e'rL' not going to try to 

ehallge your mind, \\hate\er you ~<tY. \Ve ju~t need tn 

know how you feel and if it affects your ~Ibility to he (l 

fair and illlpartial juror in this case Did yuu re:-;pllnd 

to my I,Lst lj uestion') 

MR. TRZECIAK: ''{es. I did, the \ery last one. 

THE COURT: Te1111s-­

1\1R. TRZECIAK: \1y thought on that is I \\anted 

tll share with the C'lJUrt th"t I don't helieye there's d 

circumstance \\'here I could condl)nL ur \'l)te fl)r the 

dealh penalty. b,Lsed un Illy person<tl rcligiulls belids. 

THF COLRT: All right. 

PROSECLTOR: 1\1r. Trzeciak. basically, yLJU Just 

\\anted to COllle tell the Court that no m,ltter \\'h<tt 

circulllstance~ lllay he out there. you'n' already 

decided you l'uuld not consider the death penalty'? 

MR. TRZECIAK: I cannLJt dLJ that. yes. 

PROSFCCTOR: Irrelevant nfwhatcver that may he'? 

MR. TRZECIAK: Irrele\ant of\\'hatewr that may be. 

PROSECl~TOR: '{Oll felt compelled to eOllle tell us 

that now, rather than waiting to questioning. heeause 

you feel th,tt strnngly about it? 

MR. TRZECIAK: V·iell. I feel that strongly ahout it. 

and I didn't \\',lllt to \\',Lste the Court's time In the 

future. I didn't know if that was going to he captured 

later nn hased Upl)n the questinnnaire that yuu put 

uut. sn I just \\anted to let that be known 11L)W. 

DFFE~SF: Sir. at SOllle point in time-but let's say that 

you Sit on a Jury and you find an indiYidual guilty of 

c"pital murder. where you gll to the secnnd phase of 

the trial. \\'here you haw to answer-basic,t1ly. djury 

doesn't get to decide life or de<Lth. What they decide 

is they dnswer questions. If the Court asks you or 

instructs you to render a true \·erdict. llleaning will 

<Ln:-;wer you these questions truthfully. the first one 

being in essence frum listening to all the testl1lwny. 

can you make a decisiun as to whether llr nut the 

dekndant \\ill be a danger to cOl1lmit future acts of 

crilllln,t1 \iolenee. to be \iolent in the I'uture'! Could 

you dns\\er that question truthfully. if so instructed? 

,1'33 MR. TRZECIAK: Well. I'm guing to try. 

understand the question you're asking. If you're 

asking. I would then go hack to--in today's sOL'iety. 

in Ill) opinion and the opinion of Illy church. there's 

no justification for the death penalty. If l--rendering 

some sort ofyerdict in phase two, the potential exists 

r'nr the death penalty, I could not vote that way. 

PROSEClTOR: Basically. \\'hat ynu tllld llle is this­

told LIS that you don't see any set of circumstances 

\\here the death penalty would be justified? 

MR. TRZECIAK: Right. 

I 
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PROSEClfTOR: It sounds like-and you'w told us 

that you feci like you would hL' very compromi~ed to 

havt~ to be III a situation-

MR. TRZECIAK: That's correct. 

THE COURT: Sir, let me a~k you this Ljuestlon. Can 

you return a \erdict \\'hich as~es~es the death pcnalt) 

In a case'? I understand )lHl're I1L'\'er going to \\Tite 

"death rel1alty.·· 

1'vtR. TRZECIAK: Right. 

TH E COURT: But L';111 YlHI. 111 gOl)d conSL'lel1Ce anJ 

I don't care what your anS\\'er is. I Just l1eed to know. 

Can you return d \erdict \\hich assesses a death 

penalty'? 

MR. TRZECIAK: I could not. 

12RR 7'f ~O. 

The State challenged Mr. Trzecidk for cause. which \\as 

gral1rcd by the tri;t\ ClHlrt. lei. at XO ~1. lO(l S.Ct. 1712. 

\11'. Milam l)hjerted, arguing that Mr. Trleci;t1..: said that 

he \\'CHlld ans\\er the Ljuestions truthl\i1ly. despite his \ie\\~ 

on the death pendlty. It! at 81. 106 S.Cr. 1712. The trial 

court O\t:rruled the objection. Id 

Mr. Milam argues that the Ljuestioning of Mr. TrzeCIak 

did nnt gn far enough tn disLjualit\ him. Mr. Mibm 

strc~sses that \1r. Tr/eciak repeatedly stated that he \\ l1Llld 

dnS\\er the Ljuestiol1s truthfully. J{nwe\l~r. \1 r. !\1ilam's 

argument O\erlooks \11'. Trzeciak\ statement thdt he 

could not \ote in a way where the potential e.xi~h for 

the death penalty. He unequi\ocally stated that he could 

nnt \ote for the death penalty. His respnnse suppnrts 

a Cl)JlL'lusil)n that his oppnsitil)n tl) L'apital punishmellt 

\\l1Ltld pre\ent or substantially impair the perl'urllldllcc of 

his dUl1e~ as ajuror. The trial court appropriately granted 

the State\ challenge for cause in light of the Supn:me 

Court's decisIOns in Wil/wnpool!, Adallls, and Will. Claim 

N umher II lacks merit. 

.-\lterndtiwly Claim :"umber II must be rejected in light 

ur the decision by the TCCA. On direct appeal. the 

TCCA discus~ed II'il!lcr.\'j)(}O!L Adwl/s, and II 'ill. and 

the aforementioned exchange. The ground of error \\'as 

rejected as follo\\'~: 

On this record We cannot lind that 

trial judge abused his discretion 

in granting the State's challenge 

for causc. Mr. T17cciak's answers 

Cl)IKernlng illS inability to assess 

the death pcnalty under any 

circumstances were sufficient to 

~upport the trial judge's conclu~il)[l 

that he \\ould be substantially 

impaired In his abilities as a 

jU!"l1r. ACCl)rdingly, we l)VCrrule [Mr. 

\1i1am's] third point or eITor. 

\fi/uIII. 201~ WL 11'\6~-l5X. at *10. \1r. Milam incorITL,tly 

;lrgl1e~ that the questioning of Mr. Trzeciak did not go 

rar enough. The record makes it abundantly clear that 

\1r. Tr/eClak would not impose the death penally under 

any circumstances, The ground for relier slwuld thus be 

denied ['or the additional reason that Mr. Milam has not 

shown. a.-; required hy 28 C.S.c. ~ 225-l(d). that the State 

court findings resulted in a decision that was contrary 

to. or In\'lllved an unreasonable application or', clearly 

established rederal la\\ as determined by the Supreme 

Court 01' the Lnited Stales. or resulted in ~l deciSIon 

th~ll \\a~ based on an unreasonable determination or 

the racts in light or the nidence presented in the State 

c()urt proceedings. The (nurt finds that M r. \1 ilam has 

not rehutted the presumption or correctness that must 

he accl1l"t.kd tn the State clHln's deci~il)ll hy "clear and 

cOIl\'incing nidcnce.·· -\11 reliershould be denied on Claim 

Number II. 

Claim Number 12:	 The trial court erred in allowing the State to 
comment upon Mr. Milam's failure to discuss 
the facts of the offense with the State's expert 
in violation of his previous order and Mr. 
Milam's Fifth Amendment right to remain silent 

Claim Number 13:	 The State knowingly created a false 
impression that Mr. Milam refused to speak 
about the facts of the offense to the State's 
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and Defense's experts on advice of counsel, in 
violation of the Fourteenth Amendment to the 
United States Constitution 

'k34 Claim Number 12 and Claim Number I.') L'oncern 

testimony the State eliL'ited from t\\O e\:pert:--.. in \\hiL'h 

the experts stated that they had not been allowed to 

discuss thL' facts of the underlying crime in their pre-tri~l! 

e\:aminalions 01' Mr. \Il ilam. 

Somc hackgmund is necessary before the cOllrt ~lddre::,ses 

the merits of these claims. The State filed a prctrialmotlon 

to ha\e Dr. Ed\\ard H. Ciripon conduct a psychological 

e\aluation of Mr. Milam for purposes of rebutt~ll. 1 CR 

6<,) 71. Citing Lagrol/c 1'. •l.;!a!c. <,)42 S.W.2d 602 (Tn 

Crim. App. 1<,)<,)7). car. del/ied. 522 U.S. 917. IIX S.Ct. 

J()5. I J<.) L. Ed.2d 2J5 (I <,)<,)7). (, the State indicated that 

it has re~lson to belie\\: that \Ilr. Milam "has submitted 

to. or \~'i1J submit to a psychi~ltric Dr psychologlc~t1 

examination as tu L'ompetcncy. sanity. mental ret~lrdation. 

l\lture dangerousness. mitigation. and/or other mental 

health issues." I CR 6l). The i::,sue was hrought LIp h~ 

defense counsel during \oir dire. 22 RR 124 ]2. The 

defense agreed to allO\\ the StatL''s e\:pert to examine \lr. 

\'lilam. with the provisiun tlwt he not be askL'd ~lbout the 

facts ul' the olTense. The del'ense assertl'd lhat it had not 

let its own expert::, talk to Mr. Milam about the crime. and 

that none of them "ha\e used any infurmatiun that they 

gained through him concerning thL' olTcnse in l'orming any 

opinions." Td at 124 25. 102 S.C\. i\69. ~74. The defense 

opposed inquiry into the faL'ts on a number of grounds. 

including thl' right to remain silent. TIlL' State l)bjected. 

arguing lhat once a defendant waives hi::, right to remain 

silent by talJ,:ing to e\:perts. he cannot dictate the ljuestions 

that he is asked. Td at 126 2"7.102 S.Ct. ~6L). 874. 

ThL' trial court i,ssued the following ruling: 

1\11 right. The Court has re\ic\\ed 

the cases submitted to It. and 

the Court and primarily based 

upon language in C/wlllhcl'/uill. I 

am goi ng to limit the interview 

to e\:cludl' the o\Tense. \\ith 

the understanding th~lt det'ellllant's 

experts \vill be preL'luded frum 

olTering any opinions. findings. 

L'onclusions. or opinions IXlsed upon 

any inteniew or L'on\ersations of 

the defendant. by the expert of 

defendant. cOIlL'l'I'ning the offcnse 

itse!!'. And. oj course. this does not 

preclude any opinions. findings. or 

conclusions obtained from sources 

other than the defendant. 

22 R R 132. 

~'Ir. \'lilam argues that the State violated the tridleourt's 

ruling In the follO\vlng exchange v,:hile cross-examining 

Dr. !Vbr" Cunningham during the punishment phase of 

the trial: 

*35 PROSECUTOR: When you interviewed the 

defendant in those 9 1/2 hours that you spent \vith 

him. you did not ask him one thing. about the capital 

murder for \\hich this jury has con\ictcu him. did 
you') 

DR. ClTNNINHGAM: That's correct. 

PROSECLTOR: \Vhy'.) 

DR. CCN:\F\GHAM: Well. primarily because 

\\as instructed by Counsel not to go into the 

CllTumst~lnces. the events of the offense itself. 

PROSECt 'TOR: Really'! 

DR. CUNNINGHAM: Yes. ma'am. 

PROSECt'TOR: So you didn't talk to him about It. 

because the la\vyers wid you. "Oon't ask hlln about 

it: don't talk to him ahout it"') 

DR. ClTNNINGHAV1: '{es. ma'am .... 

:'4 RR n. 

Deknse counsel approached the hench and objected to 

thl' linc 01' Lluestioning. Ttl at 74. 112 S.Ct. 475. 480. 

Counsel argued that the line of questioning impinged 

dirL'L,tly upon \;1r. Milam's rIght to remain silent and his 

assertion through counsel of his right to remain silent. 

Ttl Counsel asked that the entire line of lJuestioning hl' 

striden from the record. Td The State responded. "He 

didn't remain silent. He waiwd his right to remain silent. 

and in talking lo the expert. he there is no such thing 

I 
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as a partial \\aiver. Once you \\ain:. you \\ai\e. and hl'\' 

the one that wai\ed.·· It!. ~It 7~. 112 S.Ct. 475. --\.~O. The 

trial coun on:rrulcd the objl'ctil)(l and gave \1r. Milam a 

running objection, lei. at 76. 112 S.Ct. '+75 . .+~o, 

The State resumed cross-examination and later asked: 

PROSFCLTOR: Okay. Well. I'll come back to that. 

Rut you do talk tl) capita11llurc.krers about the I"acts 

or the capital murdcT thcy\e been con\'icted or. 

DR. CU~NI~GIlAt\1: InrreLJuently. :Yll)st urthe time 

I du not. Ml)st of the time defense counsels do not 

authorize a discussion about the capit~t1l)llense. The 

deft~ndant retains a Firth Amendment right not tn 

incriminate himself. e\en 1'01' an e\aluatlon that'~ 

being performed for sentencing purplbl'S.. 

It!. at 7fl-n. 

In rebultal. the State called Dr. Tim Proctor. and 

lJuestioned him about \\hl,ther he discus:-.ed the underlying 

CrIme: 

PROSECLTOR: Okay. \:ow. you\e told us thal you 

spent a signiricanl amounl 0[' lime inlenicwing lhe 

defendant'.) 

OR. PROCTOR: Yes. 

PROSECCTOR: \Vere you permitted to talk to thi.'> 

de!l:·ndant. Blaine Milam. about the facts of the 

caplltalmurder Cbe for which he has heen convicted') 

DEFENSE COl:NSEL: Objection. Improper 

comment on the defendant's right lH refus,d to testify 

about the facts ol" the case. 

55 RR ISO. In a bench conrerence. Mr. \1ilam specificall~ 

llhjeckd under the pro\isions 01' the Fil"th. Sixth. 

,Illd Fourteenth Amcndments to the United SLltes 

Constitution. lei. at I~I. 12() S.Ct. 251(). 2525. The trial 

court overruled Mr. :Ylilam's running objection. and Or 

Proctor I'inally answered "no" to the question. Iii. ~Il 1~5. 

126 S.Cl. 2516. 2525. 

\1r. Milam argues that the trial court erred in allowing the 

State's exchangl's \\ith Dr. Cunningh~lm and Dr. Proctor 

in \"io!ation or Mr. Milam's Fifth Amendment right tl) 

remain silent and the trial (L)urt's pre\iou:-> l)rdl.:'r. 

The Fifth "\mendment l"orbids commenl by the 

prOSel"Ulil)n on a defendant's silence. (iril/ill. ~RO U.S. al 

61 ~. S5 S.Cl. at 1233; (jollgo/"([ 1'. nut/cr, 710 F.3J 267.274­

(5th Cir. 2(13). cal. dellicd suh 11U1I1 SlCIJ!lel/s 1'. GOI/guru. 

U.S. .13'+ S.Cl.LJ41. J t-;7 L.Ed.2d ~34 (2014). The 

prosecution may nOl treal a dekndant's exercise of his 

Fifth Amendment rights as suhstantive e\idencC' of guill. 

GOl/gora. 710 F.3d at 27--\.. 

":36 A del"endanl may. hmvever. waive his Fifth 

Amendmenl right. The Supreme Court has concluded 

that. where a dekndanl presenls psychialric evidence al 

lrial. the del'cnd,lIlt has no Fil'lh Amendmenl pri\ikge 

against the introduction of his court-ordered mental 

evaluation to reout his expert's testimony. KUI/sas \'. 

ellena. L.S. . I~4 S.Ct. 5LJfl. flO I. I~7 L. Ed.2d 

51LJ (2013); Rllclwl/ul/ 1'. kel/lllck.". --\.~~ U.S. --\.02. --\.22 23. 

107 S.Cl. 2LJ()6. 2LJ 17 1R. 07 L. Ed.ld 336 (1087). The Fil"lh 

Circuit has accordingly held lhal ir""a defendant requests 

<In exam1llation on the issue of future dangerou:-.ness 

or prl'sents psychi<ltric evidence <It trial. the defendant 

mav oe deemed to have' waived the fifth amendment 

privilege." l'ul/derhill I'. Collil/s. 0Y4 F.2d 1~0. 10fl (5th 

Cir. 10LJ3). "rW]hen <I delend<lnt introduces psychiatric 

C\'idenn: on a crilical issue. he waives his llfth and 

si\th amendmelll ob.ieclJOl1s lo the Slate's psyehiatric 

testimony. provided that the state's evidence is used solely 

in rebuttal and properly limited to the issue raised by the 

defense." Williu/7/s 1. r\"lluIIgh. ROY F.2d 10fl3. IOM; (~tl1 

Cir. IY~7). (crt del/ied. --\.~1 L.S. 1008. 107 S.Ct. lfl35. 

l)~ L.Ed.2d 207 ()087). The TCCA has lhus held that 

"ir a dl'l"endant oreaks his silence to speak to his own 

psychiatric expert and introduces that testimony which is 

based on such interview. he has constructively waived his 

fifth <lmendment right to refuse to suomit to the State's 

psychiatric experts." Cllwllherlaill. Y9X S.\V.2d at 234. 

The Supreme Court has recognized "thal when a 

lkfcndanl chooses to tesliry in a criminal case, the Fifth 

"\ml'ndment does nol allow him to refuse to answer 

related questions on cross-examination." ('!lena. 134 

S.Ct. at hO I..,A dcrend~lnt 'has Ill) right to set forth to 

the Jury all the I'acts which tend in his l"a\or without 

laying himself upen to a cross-examination upon lhose 

["acts.' .. lei. (LJuoting Fil~/Wlri(k 1'. UI/iled ,Slules. In U.S. 

30--\..315.20 S.Ct.04--\.. 9--\.k "+LJ.4--\. L.Ed. Ion (1900)). In 

Chenel", the Supreme Court applied these same principals 

to find tl1<1t evidence from the government's psyclwlogical 

c\.perl was admissible to rebut the del"endant's expert's 
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testimony even though that rebuttal evidence would have 

been barred under the :;th Amendment had defendant not 

rrescntcd psyclwlugical evidence in his defense. Id. 

In the present case. Mr, Milam \\ai\ed 1m, FIrth 

Amcndmenl righls hy spl'aking with his ('.\.pert and llll.'n 

introduel11g: that expert'~ te~timnny at trial. The State \\'a~ 

entitled to question Dr. Cunningham about matter~ that 

would otherwise be protected by the Fifth Amendment. 

The SLJte ~lcted permissibly by not only rebutting that 

testimony \\ith its O\\n npert testimony. but by inquiring 

into the e\idence used by tlwse experts to arri\e at their 

conclusions. The Stale's question~ to the expert~ did not 

violate \1r. \1ilam's Firth Amendment right ll) remain 

silent. 

The State also did not \il)l,lte the tri~ll court's urder. The 

tl'ial court's order only limited at Mr. Milam's requesl 

--lhe expert's questioning of \.1r. Milam. The trial court 

made no mention of \\hat the e.\.pens could be asked at 

trial. 22 RR I~2. The State \vas entitled to question the 

experts on \\'hat infurmation they relied upon in reaching 

their conclusions. 

Claim ~umber 12 should also be rejected ror the reasons 

rrO\ided by the TCCA in denyillg relic!': 

First. the trial judge did nut err. ThIS line 01' 

questioning did not \iolate his pretri~I1 order: That mder 

limited only the questioning of [Mr. \1ilam]. not the 

queslinning 01" testifying expcrt~. And the que~tioning 

did not violate [\11', Milam's] Fifth Amendment right 

to remain silent. [Mr. Milam] broke his silence to spe~tl-; 

to his own rsychiatric exrert and introduced testinwny 

based on that inter\le\\'. so he constructiwly took the 

stand. and wai\ed the Firth .\mendment "in the same 

manner as would his election to te~,;Lj[") at trial.·· The 

State \\a~ then entitled to offer rebuttal testimon~ 

limited to the issue~ raised by the defense expert, It 

was permissible fnr the State to test Dr, Cunningklln\ 

opinions by questioning him (and Dr. Proctor) about 

hem Dr. Cunningham arri\ed at those opinions, [Mr. 

Milam] may not testil'y through a deknse expert and 

then Lt."e the Fifth Amendment as a shield against cro~s­

examination of that expert on disputed issues, 

"'37 .\lilu/}/. 2012 \VL 18684:;8. at *I~ (l'ootnotes 

omitted), Mr, \1ilam has not shown. as required by 2S 

IT.S.c. ~ 2254(d). that the State court rinding~ resulled 

in a decision that \\'as contrary to. or involvcd an 

unreasonable application of. clearly established federal 

law as deterIlllncd by thc Supreme Court of the United 

States. or resulted in a decision that was based un an 

unreasonable delerminati,,)Jl of the facts in lighl uf the 

~\iJence presented in the State court proceeJings. Mr. 

\1i\am is nut entitled to relief on Claim Number 12. 

In Claim \.' LUll bcr U. Mr. \1 ilam argues further that 

the State knowingly created a false impression [h~l[ Mr. 

\1i1am n:rused to speak ablHlt the facts of the offense to 

the State's and Defense's experts on the ad\ice of counsel. 

in \iolalion or the Fourteenth Amendment tu the l'nited 

Slales (·onslilution. III support ol"lhe claim. he focuses on 

the Supreme Court's decision in :\'ujJlle I'. I//inois. ~60 U.S. 

2(14. 79 S.Ct. 11 n. ~ L. Ed.2d 1217 (1959). The Director 

argues that the State did not Yiolate ,VUjJIlC. 

"[I]l is eSlablished that a cOll\iclion oblained lhr<cHlgh use 

of false e\iJellL'e. known to be such by representatiyes or 

the State. must fall under the Fourteenth Amendmenl.·· 

.\'U/JIIC. .~60 l' ,So at 269. 79 S.Ct. at 1177 (quoting ,\foonc\' 

I', 11010//(/17. 294 LJ.S 103. \12. :;5 S,C1. 340. 342. 79 

L. Ed, 7Y 1 (IY~5) L M meO\'er. the "deliberak deceptiun 

or a court and jurors by lhe presentation of known false 

e\idence is incompatible \vith 'rudimentary demands or 

justice.' ., Giglio 1'. L:nilcd Slalcs. 405 l T.S. ISO. 153. 92 

S.C1. 763. 766. ~ I L.Ed,2d 104 (1972) (quoting .VUjJIlC. 3()0 

U,S. al 269. 79 S.Ct. at 1177). "The same result obtains 

when the State. although nul suliciting false evidence. 

alkms il to gl) uncorrected when it appears." lei. (citations 

omitted), The Firth Circuit applied the standards set rorth 

in .\'ujJlle and Giglio in }\1I/:n('/' 1'. Co('krell. 303 F.3d 333. 

337 15lh Cir. 2(02). ('('/'1, dmieel. 536 l'.S, 97F1. 123 S.Ct. 

14. 1:;3 L.Ed,2d Fl77 (2002). A petitioner must prove that 

the prusecutiun knowingly presented or failed tu correct 

materially raise testimuny during trial. lei. To pruve a 

due prucess \iulatiun. a petitioner must demonstrate: ( I) 

that the leslimony in ljuestion was actually false. (2) that 

the rrosecutor was aware or the perjury. and (3) thal 

the testimony \\as material. FUII!d('/' 1'. Jo!znson. R1 F.~d 

51:;. SlY l:;th Cir. 1996). ('ert. elm/cel. :;19 U.S, 995. II; 

S,C1. 41)7. I~6 L. Ed.2d ~1-l0 (lYY6). Perjured testimony is 

malerial only \\hen "there is any reasonable likelihuod 

that [the raIse teslimuny] could have alTected thejudgment 

ol'lhejury," Barricnlcs 1'. Johnson. 221 F.3d 741. 756 (5th 

Cir. ~O()()) (quoting ;\'ohln 1', Jo!zn,wn. 127 F.3d 409. 415 

(:;th Cir, 1997)). ('('/'1. denied. 531 U.S. 1134. 121 S,Ct. 902. 

141-\ LEd.2d LJ4X (2001). 
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In the present case. no \\itness testiCied inaccuratel~. ~ll1d 

the State len no false impre~sion on the jury. Mr. Milam 

repeatedly asserts that the trial court made the decision 

nnt tn allnw the experts t() discuss the LlctS nf the crime. 

Sec. e.g.. Pctitiun. DOC. # 14. at 122 2) H 1:-; claim 

misrepresents the "aets. The record clearly shows that the 

limits pLlced on the experts \\ere at the behest 01' Mr. 

\1i1am and his counsel. The trial court simply honored 

their req L1est. 22 RR 12-l ~2. Tn the hearing. trial counsel 

informed the trial court th~tl he had already instructed 

his C\pens not to discuss the Llcts of the uffense. and fur 

this reas~)(l. the State's expert slwuld ~tlsu he prohibited 

frum discussing the I'acts 01' the crime \\ith Mr. Vlibm. 

It! at I:~-l--26. 102 S.Ct. S69. t\7-l. Trial counsl'l Cited 

I.agu)//c in asking for limits be placed on the expl'l'ts. 

It! at 12(). IJO. 102 S.Ct. S69. loO-l. ('ounsel was clearly 

aware nf Lagronc. and he wanted to take advantage nfthe 

Lagronc line uf cases to place limits (In the experts. Thc 

Director apprupriately obsened that Dr. Cunninghdm 

was instructed hy trial coun:-.el not to discuss the facts of 

the crime hc/ore the trial court ordered the State's expert 

to a1so limit hi~ inquiry. The trial court merely granted thl' 

defense's requl'st. 

·"3X There is no reasun tu helie\c that the trial cuurt 

\\ould have limited thesl' expert examinations had Mr. 

Vlilam not requested and strenuously argued in ,'a\or oC 

the limitations. \1r. Milam cannot avuld responslbilit~ 

fnr the decision by blaming the trial cuurt for giving 

him exactly what he asked for. Therefore. when Dr. 

Cunningh~t111 testified that he was instructed nut tu inquire 

into the I'aets 01' the crime. ~4 R R n71\. and \\hen Dr. 

Proctor lestified that he \\-as not able to speak with the 

\1r. \1ilam about the fact:-. or the capItal murder case. 

~5 RR 1R5. they mack no false ~tall'ments allll left nl) 

false impressions. \1 r. VI ilam ha~ not satisfied the first t\\O 

prung~ in the .\'ajJl/c ana lysis. 

Finally. Mr. Milam has not sho\\n thllt there \\ere lIn~ 

l'a1se or misleading st~ltemenh that \\ere material. He 

appropriately discusses the concept 0" materiality . .)·cc 

Petition. DOC. # 1-l. at 12)-24. tll' did not shm\. 

however thllt falsc or misleading statements \\lTe made in 

this GtSl' that were material and affected the judgment or 

the jury. 0\ crall. he has not satisfied any of the prongs in 

the ,\a/II/c analysis. Claim I\umber 1J lacks merit. 

Dr. Cunninghdl11 cledrl)' explained he did not t(l1k about 

the crimc \\ith 1\11'. Milam pursuant to instructil)nS from 

l'ounseL that the failure to talk about a crime with a 

defendant is the norm. and that a defendant retains a Fifth 

Amendment right not to incriminate himself. 5-l RR 77. 

The trial court's jury ch~lrge in hoth ph~lses of rhe trial 

ll1structed the jury tklt a defendant may dlOose not to 

testify and thal the failure to testify shall not be held 

against him. -l CR l))7.9f\::;. Thejury presumahly followed 

the trial court's Ilbtructions and did not hold it against him 

to the extent that he exercised his rights under the Fifth 

Amendment. 

Clllim \.umber 13 should also be rejected 1'01' the reasons 

prmided by the TCCA in denying relieL 

ThIrd. there \\as no false testimony. 

Dr. Cunningham testified he was 

instructed by l'ounsel not to inquire 

into the rllets of the case. and Dr. 

Proctor testiried that he WlIS nl)t able 

to speak with [Mr. Milam] about 

the racts of I he case. These were 

true assertions. They do not conflict 

\\it h [M r. \1 ilam'sl req uest to the 

trial judge lind the trial judge's order 

based on that l'Clluesl. 

.\fi/lIJ11. 2012 \VL 11-\()~45~. lit *1\) (fOOtIlOtes omitted). 

\h. \1ilam has not rebutted the TCCA's Ilnding 01' 

1'~ll·t that there was no raise testimony with clear and 

con\'incing nidence. He simply has not shown. as relluired 

by 2R U.S.c. ~ 225-l(d). that the Stall' court findings 

resulted in a decision that \\'as contrary to. or invoh'ed 

an unreasonable application of. clearly establislh:d federal 

la\\' as determined hy the Supreme Court of the Lnited 

States. or resulted in (J decision thllt \\lIS based on ~ln 

unreasonable determination of the facts in light or the 

c\idence presented in the Stale court proceedings. Mr. 

Milam IS not entitled to relief on Claim ~Llmber 13. 

Claim Number 14:	 Prosecutorial misconduct in the sentencing­
phase summation denied Mr. Milam his 
fundamental rights to a fair trial and his right 
to a reliable sentencing determination 
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\1r. Milam argues that t\\O portions of the State's 

closing ar'gumcnts violated his rights under the Eighth 

Amendment. He initially c())l1plains ahout the State's 

cOl1lmenh. which he deslTibl:'s a~ inflammatory, ~lbuut 

his right to present mitlg~lting e\idence and to ha\e that 

prolTer~u niu\:llI.x at kast I.:Onsiu\:I"CU by the jury, He 

currectly observed that the Supreme Court has held that 

he has a right to present mitigating evidence at his capital 

trial. Sec, e,g., Tel/I/unl \', /),-el/.:e. 542 L,S, 27 '+. 2~5. 12.+ 

S,Ct, 25f12. 2570. 15Y L.Ed.2d 3S4 (200.+), 

Mr. ~lilam initially complain~ about the Collo\\ing 

portion~ \JC the Stall''s cll)~ing arguments: 

'~39 PROSECLTOR: Mitigating e\idence is th~ll 

\\hich lessens a person's nlllr~tl bLtnl\:~\\orthiness ror 

\\hal he's done, And ye~. you Ila\e hl'ard l:'\idence 

rrom his background that is unt'ortunate. You 

havc hcard things that I l'an agree \\a~ not the 

perfect life growing up~ hO\\ever. the I'rl)bkm IS. 

the t'undamental pmbkm is that the l)ne typl' or 

mitigating e\idence that could explain this. I.h~tl [ 

would suggest to you might be sulTicient to c:xplain 

this act and this conduct and this crime. is not here. Tr 

then: \\as e\ idcnce before you that thi~ defendant had 

been horribly abused as a child. I could ~tand beforc 

you-­

DEFENSE COeNSEL: Again, Your Honor. wc'll 

object, Counsel's inJecting her O\\'n personal thoughh 

and opinions. not basing Ill'r pka~ on inference:'> from 

the l~vidence. 

THE COL TR T: All right. I'll O\erruk the objection. 

PROSECLTOR: If there \\a:-; some e\'idence like that 

bel'ore you. I could stand bcl'ore yuu and argue to you 

or-

DEFENSE COLNSEL: Again. Your Honor. ~he j:,> 

injecting her l)\\n thoughts. Upll1l0ns. and beliefs 

She's not making a pica to la\\' ent'orcement. She's not 

asking thejurors to make a logicallnkrcnce rromthe 

e\idence. It's impropLr. \Ve object to it. 

TH E COL RT: All right. ['II give yuu a runnIng 

objection to that line l)t' questioning. 

DEFENSE COlJ".:'SFl: Thank you. Your Honor, 

PROSECLTOR: Thank ~uu, Yuur Honor. 

II' he had been somehow hurribly abused as a 

child. bitten. beaten. \iolalLd. perhaps that would 

be mitigating evidel1l'e that \\'ould lessen hlS moral 

hlame\\orthine~s sufficiently to warrant liCe. Folks. 

that's not hcrl', As much--as much as thl' Milam 

family did not do right over the years. they did not 

abuse their kids, and nobudy else did either. That's 

not here. That's the bottom line. and I would suggest 

to you that really IS the only kind or mitigating 

e\idenee that truly can explain \\hy we're here and 

truly lessen moral blameworthiness for this. 

56RR 151 5~, 

Mr. \1ilam ~lrgues that the prosecutor's assessment or his 

mitigating cvidcnce violated hi~ Eighth Amcndment right 

to ha\'c "cach juror ... to consider and give effcct to [his] 

mitigating evidence,"\feJ\.or \', ,Vo,.,1i Corolil/o. 4l)4 U.S. 

'+33. '+42-4~. 11 () S,Ct. 1227. 1233, lOX L Fd.2d ~f1l) (I Yl)O). 

I{e asserts that the argument misrepresents the <.krinition 

or mitigating evidence and the jury's role in weighing 

it. He argues that the prosecutor wrongly told the jury 

that only being horribly abused by being bitten, beaten. 

~lnd \Iolated \\oulJ lessen his moral blamcworthiness. He 

[lUtes that it would not have been lost on the jury that tlk' 

prosccutlH \\as describing Wh~lt happened to the \ictim 

in this case. He also argues that the prosecutor wrongly 

told the jury. that in order to be mitigating. evidence must 

les~en the aCl'Lbed's moral blameworthiness, He stresses 

that TCI/I/ord mitigating evidcnce is any evidence that 

would sene as a ba~i~ fllr a sentence less than death to 

an Illdi\idual jumr, He argues that the State's arguments 

misstated the law on mitigation. misstated the special 

issuc. and prl:'\'ented the jury rrom gi\ing l'ull errect to his 

mitigating e\idel1l'l'. 

Texas law pro\'ide~ that mitigating evidence is "evidcnce 

that a jmllr might regard as reducing thc defendant's 

moral blameworthines:-.. ,. Tex. Code Crim. Proc. art. 

37.cJ71. ~ 2(I)l4) The pt'osecutor's comments tracked 

the ldnguagc 01' the statute. The prosecutor did not 

mi~repre~ent thl' definition of mitigating e\idence as 

prmided by Texas 1~IW. Prcvious versions of Texas' 

statutllry schcmc precluded juries fmm giving full cffect tll 

mitigating e\idence. but the current "capacious derinition 

or mitigdting evidence employed in the Texas statute can 

encompass \'irtually any mitigating evidence." .\IcCosker 

I', Tliula,'+ i8 Fed.Appx. 1'+~. 150 (5th Cir. 2(12) (in ternal 

quotation marks omitted) Iquoting RO(h'li I', QI/OrfcrJ}wlI. 
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220 Fed./\ppx. 270,2'"'7 15th Cir. 20(7)). cer( dellied. 

l.~~ S. c .. ~ ..n ,20D). It dOLS Iwt prLl'\ude thelury 

"frum considering, ~IS Cl mitigating factor. any aspect 

of a defendClnt's character or record and ~l1lY or the 

circumstances or the ollense that the dekndant prolTLl"~ 

as a basi~ for a sentence less than \.k.tth."' 1d (Illternal 

4LlOtdtion mdrb omitted) 14uoting Ro(/(k 220 Fed.App\. 

~It 277). [n the presen t case, the prosecutor", argumelll.s did 

lwt plTvent thejury from gIving fl1l1 effect to \11'. MiLtm's 

mltigatin~~ e\'idellL'c. 

'1:40 \1r. Mibm also argue:'s that the proseul[()r's 

~Irguillent \va:-. improper heeause she injected hl'!" o\\n 

thoughu" opinions, ~lIld beliefs. It i:-. \vell e:-.tablished 

under Texas la\\ "that proper Jury argument must fall 

within one of thL fl)llowillg categories: (I) summary of 

the e\iJence; (2) reasolldbk deduction rrom thc cvidcnce: 

(3) in response to argument l)( opposing counsel: and (4) 

plea (or law enrorceme:'nl." BO/)l/II 1..'>·(l/(e, 7S7 S.\V.2J 

:"1,, :'5 (Tn. Crim. App. 199()/. Improper remarks b) 

a prosecutor "arl' a :-.ullicil'nt grDund for hdbeas relld' 

unly if they are so prLjudicial thdt till': rel1lkr the tridl 

runJament~t11y unl'~lir,"' lJughCl 1". Qllar/all ICIII , :'30 F.3J 

336, 347 1,5lh Cir. 2008) (LJuoting Hor,.,s 1'. Cockrell. 313 

F.3d 238, 245 (5th Cir. 2002)), (err. dellied. 556 U.S. 

1239.129 S. Cl. 2378 (2009). "Such ullfdirnes:-. c\ist:-. 

only if the proseculor's remarks evince either persistent 

dilli pronounced misconduct or ... the e\idellCe was so 

insuhslantial that (in probahility) hut fpr the rcm~lrks np 

l'ull\iClion \\ould h~l\e l1Ccurred.·· III (Ljuoting 1101'1'/\, 

313 F.~d al 2451. "The re!e\'anl Ljuesliun i:-. \\hether lhe 

prosecutor's comments so infected the lrial with unlalrnes:-. 

a:- to make the resulting cOll\iction d denial of dLIl' 

process." III (quoting f)ordell]" JluillHTig/If, 477 L·.S. 16~, 

1~I,I()6SCt.2464.LJI LFJ.2d 144(19~6)). 

The proseculur's stalemenls in this case musl he \ie\\ed in 

conlext. Just moments earlier. deknse counsel hlld drgued, 

"Listen, \\e can all cry Cur lhings lhal happened in l)Llr 

life that wasn't pleasant. That is nothing complll'ed to 

\... h~lt we heard about \\'hat [\1r. l\lilam'sJ lire has bcen 

like." 56 RR LJ7. Counsel then prneeeded lo describc Mr. 

\;lilam's lack ufeducatiun anJ d rami]y thal condoned it. a 

family hi~;tory of addict inn issues \\hich led to Mr. \1 ilam':-. 

addiction prohlems. \1 r. Milam's l'hildhuod illness and lhe:' 

impdct it had on \1r. Milam's lifesugge:-.ting that 11 \\a:-. 

pan uf the "horrible hand thdt \\'as dealt" to him. III ;It 

97 ··1 0 I, 131 S.Cl. 770, 7S4. Cuunse[ thl'n :-.ummed up thc 

rl'asons \\"hy \h, Mildm should be givcn life instead of 

death because of the mitigdling evidence: 

[\11'. \1ilam] is the rea~,on for this syslelll. He's lhe 

redsnn why \\e don't S~IY, "Guilty, dealh pen~illy.·" He':-. 

the rca .... on why \\l' Sd), "listen. kt's take CI look at is he 

as [sic] a fUlure danger'?" . 

You knn\\", lhen you get lo the mitigation 4ueslion. 

1-£0\\' many miligaling factors arc there'? Tn fael. Tlhink 

I have like three pages written do\\n here of factors 

through this kid's life that could be mitigating and need 

to he l·onsiJel'ed .. 

III at 102. A prosl'l'ulur may respond to the arguments 01' 

deklhc counsel. The prosccuwr's comlllenls in this case 

were legally proper anJ appropriate in response to lhe 

~trgulllcnts nfJerense cnun:-.el. The prosecutor's Cl)Jl1ll1cnts 

did not \ iol~lle Texas law and diJ not make his lrial 

l'und~lnH:nlally unLlir. The first portion ofCI~lim ~umber 

14 Idcks lllerit. 

Alternali\ely firsl Portion ufClaim Number 14 should be 

rejected for the re~lSl)nS pnwiJeJ hy the TCe A in denying 

relief: 

Thl' pro:-.ecutor did not misstate the law on mitigation or 

the mitigallon special issue. Article 37.07\(0 provides 

thdt the jury "sh~ill cunsiJer mitigating evidencc to 

be e\idence thal a juror might regard as reducing 

the defendant's moral bbme\\·orthiness." Nor did lhe 

prosecutor pn:\enl the jury from gi\'ing dl'ect lo [Mr. 

Milam's] miligaling evidence. The argumenl was a fair 

rebutlal w lkfense counsel's argument that [Mr \1ilam] 

is lhe:' rea~on ['or lhis system. He's the reason wh) 

we:' don't say. 'Guilly .. death penalty· .... How man) 

mitigating faclors arc there'? Tn facl. I lhink I have 

like threl' pagl's written down here offactor:-. through 

thi.s kid's life that could he mitigating and need to 

hc cunsidaed .... That's why \w Jon't let the n1L)b 

me:'ntality decide these cases, because e\erylhing that 

you'\(' heard mitigates against gi\ing lhis boy dealh. 

For these reasons. \\·c find nothing in the prosecutor's 

rennrks tl) retlect lhat she \I:as asking the jury to foregl) 

its dUly dnd aUlomdtically answer the special issues in 

such a way lhat fMr. Milam] would receive the death 

penally. The trial judge did not err in ovelTuling [Mr. 

Milam's] objection. 
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*41 ,Hi/mil. 2012 WL 1~()X45x. at *20 (rootnotc~ 

omitted). Mr. \1ilam has noL SIW\\Il. as requirl'd by 2:-1 

U.S.c. ~ 2254(d). that the State court findings rl'sultl.'d 

in a decision that was contrary to. or in\'olvl'd an 

unreasonaolc applicatil111 l1L dearly estahlished fcder;il 
law as determined by the Supreme Court 0" the L'nited 

States. nt' resultcd in a decision that \\as based on an 

unreasonable determination or the ral'lS in light or the 

evidence presented in thl' Statl' court proceeding,,,. Instead, 

hl' docs nothing more than track thl' language of~ 2254(d). 

ci!.e TeJlJlard. and argue that relief should be gr~lnted, \Ilr. 

Milam is Iwt entitled tl) reliel'onthl' I'irst portion ol'Claim 

Number 14. 

In the sel:ond portion ol'Claim Number 14. Mr. Milam 

complains that the Slate falsely argued that the jur) had 

"no choice" but to assess the death penalty: 

Sometimes the death penalty IS 

society's lasL line of sl'lr-dercnsl', and 

it is, as Mr. Jiml'rson told you. tIll' 

one thing that \\'L' have to hang 

onto our humanity. \Vhat dol'S it 

SdY dbout our society that someone 

can do thaC.' What does it say about 

Lhat person. this defendant. that he 

Cdn do that'? And \\'hat \\Duld it say 

about our society for him to not be 

gi\'Cn that ultimate penalty for iLl He 

has earned it. ~lIld you know it's the 

only choice. Thank you. 

5() R R 15x, The Texas Court of Criminal Appeals re.leetl.'d 

this portion of the claim because \1r. \1il~11l1 did Ill)!. 

object at trial: thus. it was barred by the contemporaneous 

objection rule . .\lilulII. 2012 \VL 1X6~45S. at *20. 

Applying the principles SCI Cnrth in COICI//{//l,11I/1I'iI, 

the I:ifth Cirl'uit has held that the "proL'edural-dl'fault 

doctrin~ pr~cILld~s kderal habeas r~\'ic\\ when the last 

reasoned state-court opinion addressing a claim explicitly 

rejects il un a slate procedural ground."" ,\.fa/cheTT r 

J)r<:,rl:.e. 3xO F.3d s44. s48 ~ 5th Cir. 2004l. ('<:'/'!. c!<:'/lied. )43 

U,S. 1124. 125 S.Ct. IOA7. I()O LEd.2d I07~, C'!O(5). \Vith 

this in mInd. the Fifth Circuit has cnnsistently held that 

the Texas l'untClllpuraneous objection rule constitutes 

an adequate and independent ground that procedurally 

bars l'cderal habeas re\ie\\' or a petitioner's claims. Turtle/' 

\', Qllurre!"llw/l. 4S1 F,3d :~92. 301 (5th Cir. 2007). ('aT. 

del/ied. 551 (".S. 1193. 128 S.Ct. 34. lAS LEd.2d 810 

(2007): e(m/ellilS l'. J)re/l:.c. 40) F.3d 244. 249 (5th Cir. 

2(05). ccr/, de/lied. 54x L' .S. 925. 12A S.Ct. 29XA. I h5 

LEd.2d 9~7 (2006): j)(mrilltr r, .!Ohll\OI7. 230 F.3d 733. 752 

(5th Cir, 2UOU) ("[Tlhe Texas conLempuraneous objection 

rule is strictly l)r regularly applied evenhandedly to the 

vast majority of similar claims. and is therefore an 

adequate procedural bar.··). caT. dellied. 532 ll,S. 915. 

121 S.Ct. 12)0. 14l.J L.Fd.2d 15() (2001), The State habeas 

elHlrt explicitly rejl'cted the claim because \1r. Milam did 

not object to it dt trial. Mr. Milam made no attempt 

to l)\'elTOme the procedural default by demonstrating 

either cause and prejudice or a l'tlndamental miscarriage 

of justice: the claim in procedurally defaulted. S<:'e Tllmer. 

481 F.3d at 30 I. 

[n the alternati\i:~. the prosecutor's comments were an 

appropri,lte plea I'm law enforcement under Texas 1<1\\. 

The second portion 01' Claim Number Fourteen is 

proeedur~dly barred and devoid of merit. Mr. Milam h<ls 

not sho\\'n that he is entitled to relief on Claim [\;umbcr 14. 

Claim Number 15:	 The Texas death penalty scheme violated 
Mr. Milam's rights against cruel and unusual 
punishment and due process of law under the 
Eighth and Fourteenth Amendments to the 
United States Constitution by requiring at least 
ten "no" votes for the jury to return a negative 
answer to the punishment issues 

The rcmailllicr 01' Mr. Milam's claims concern challenges 

to the Texas death penalty statutl' that ha\e been 

authoritatiwly l'eJected in prior appellate decisions. Claim 

\lumber 15 is a challenge tl) Texas' 10-12 rule. \\hich 

purportedly \iolates ,\Iii/I l'. .\Iarl'lalld. 4~6 U.S, 367, 

[US S.Ct. 1860. 100 LFd,2d 3S4 (Il)XS). He argues that 

pOlL'ntial holdout jurors may rcasonably believe thllt their 

votes In favor of a lil'c sentence are worthless unless 

nine othlTS inin them. If a majority of other jurnrs ~lIT 

lirm!) \nting ··yes."" hnldouts may feel obligated tn vnte 

··yes" since there \\oulcl appear to be no possibility or a 

lire sentence and the jury has been instructed 1.0 return 

II verdict. ,\lills. 4~6 L.S. at 3S3. lOS S.Ct. at uno 
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("'C01111110n sense ... suggesl[s] that juries do not \caw 

hlank~ and do nut report themselve~ a~ deadlocked O\'cr 

mitigating circumstanL'e~ after rea:--onabk deliberation 

Icitation l.)mittedl lInkss they arc expres~ly instnlL'ted I() 

on sn."). 

''''42 The Texas Coun 01' Criminal Appeals rejeL'ted the 

claIm on direct appeal ,(::; follows: 

In his thirteenth point. [\1r. 

\1i/aml challenges the "10-12" rule, 

arguing that it \iolates his rights 

under the Eighth and Fourteenth 

Amendments because it kayes 

jurors in the dark abollt thL' fact that 

their Ltilure tt) unanimnusly agree 

on an answer to either special issue 

results in a lil'e sentence. This Court 

has rejected these challenges. 

.\liIO/1/. 2012 WL IX6X45X, at *20 (citing FI!r(/(lo 1'. Store. 

.i 13 S.W.3d .274. 306 (Tex. Crim. /\pp . .2(10): Willi(//Jl.\ 

1', .')'{o{e. 301 S.W.3d 675. 6')4 (Tex. Crim. !\pp. .2U()l)): 

[)l'IIerr \'. Sture. .225 S.\V.3d 4') I (Tex. Crim. App. 2007): 

£s(,(11111110 \'. .)·{u{e, 143 S.\\'.3d 814. S2X (Tex. ('rim. 

/\pp. 20(14)l. Claim ).;umber 15 is prc"ented in the "amI.' 

\\ ay it \\a" presented to the Texas Cnurt of Criminal 

Appeals as pnint t)f eITnr thirteen. Mr. \1i1am has nnt 

shown. as relJuired by .2S U.S.C. ~ 2254(d). that the State 

court findings resulted in a decision that \\as contrary 

to. or il1\ohed an unreasonable applic'ltion or. L'learl~ 

established federal bw a~ determinL'd by the Supreme 

Court of thL' l'nited StaLL'S, or resulted in a decislnn 

tklt W,t~ l"lsed nn ,In unIT,lsnnah1c detcrminatinll nt' 

the fdcts 111 light l)f the e\idence presented in thL' State 

court proceedings. Instead. he merely stdtes that the 

"Texas Courl or Criminal Appeab declined to make 

factual rindings on this is:--u\..' and thus aI'\..' not entIlkd tl) 

deferencc." See Petition. DOC. # I-t at 134. The Texas 

Court of Criminal Appeals .. decided the case on the merits. 

and Mr. Milam has Iwt shown that the decisit)n invn[vcd 

,Ill unreasonable application 01' clearly established law as 

determll1ed by the Supreme Court of the L'nited States. 

Relief is una\ailabk because \11'. Milam has not satisfied 

the requirements of~ 2254(d). 

l-ike\\ise. the hfth Circuit has f(Hllld that the type \11' 
argument Mr. l'vlilam is bringing lacks merit. "In Milil. 

the Supreme Court held Lhat the Eighth Amendfll~nt was 

\ioLH~d b\..'eause the jury instructions may haw precluded 

the jur) from considering mitigaling evidence unlcs~ all 

t\\\:h\..' jurors agreed that a particular circumstdnce was 

sUPP\Hted by the evidence." ,\liller I'. .10/11/.1011. 200 F.3d 

.274. 2XX (5th Cir. 20(0) (citing ,\fills. 4X6 L.S. at 3~4. lOX 

S.Ct, at 1S70). (err delliI'd. 531 L .S. S49. 1.2 J S.Ct. 1.22. 

I-1-X L. Ed,2d 77 (.2000). The Firth CilTuit held "that Alills i~ 

not applicabl~ Lo the L'apital sentencing scheme in Texas." 

Td "Under thL' Texas system. all juror" can take into 

account any mitigating circumstance. One juror cannot 

pr\..'clude the entire jury from considering a mitigating 

cIrcumstance." Id at .2~X ~Y (quoting }(/cohs \'. ,\ClJrr. 

31 F.3d lJIL). 132l) (5lh Cir. l<.JlJ4L cerr dellied. 513 

U.S. 1067. 115 S.Ct. 711. 130 L.Ed.2u 618 (19lJ5)). Since 

decidll1g .\filll:'r. the Firth Circuit has repeatedly rejected 

challenges to Texa< capital sentencing provisions based 

nn\/ills. See, C.g.. f)/'IIL'I'r 1'. 7'/llIler. 647 F.3d 535. 542-43 

(5th Cir. 20 11). cerr dellied. 565 U.S, 1207. 132 S.Ct. 15S0. 

IS2 L.Ed.2d ISO (.201.2): Purr \'. Th{[ll:'r. 4g1 Fed.App:\.. 

~72. X7~ 7l) (5th Cir . .2(12). cerr dcnied. 56g l' .S. IOlJ3. 

133 S.CI. S42. IS4 L. Ed ..2d 666 (.2013); Ado/JIs. 421 

Fed.App\. at .)35 36. Reliefb,lsed on .\fills is unavailable. 

\h. \li/am's challenge to the 10-12 rule lacks merit in light 

()f ck"r1y establish\..'d Fifth Circuit precedent. Mr. Milam 

is not entitkd to reli\..'f on Claim Number 15. 

Claim Number 16:	 The trial court committed constitutional error 
by charging the jurors that they had the 
discretion to decide whether a circumstance 
was mitigating 

*43 In Claim Number 16. \1r. Milam compl,tins ahollt 

the jury charge as it rc!dte:-- tt) the jury\; consideratinll 

uf mitigating e\idence. Consistent \\ith Article 37.071 ~ 

(.2)(rJ(4). the tri,tl judge chdrged the jury th<lt it "shall 

consider mitigating e\idence that a juror IJ/igllf regilrd 

a" reducing the defendant's mor,l! blameworthines:--." -+ 

CR 9~2 (emphasis added). \11'. Milam argues that both 

the statute and the CLHlrt's instruction violate the Eighth 

Amendment. which permits jurors no such discretion. He 

stressed that the Supreme Court's "cases have established 

that Lhe sentencer may not be precluded from considering. 

and may not rcfuse to consid\..'r. any constitutionall~ 

rek\ant mitigating e\idellc\..'." BllchmwlI \'. Angelollc. 522 

U.S. 269. 276. IIX S.Ct. 757.761. 13tJ L.Ed.2d 7(j2 (IYtJXj 
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(citations omitted). He added that the C~Hlrt has held 

that such mitigating circumstances as a dekndant's good 

cunduct in jail is "by its nature rek\ant to the sentencing 

dctennination.'· TCI/I/ord, :;42 l·S. at 2?\5, 124 S.Ct at 

.2571 (quoting Skipper I'. SOlllh Caro lillo , -t7A C.S. I. h, 

lOA S.Cl. IAAl). IA72, l)O L.Elt.~d I (1l)~A)l. \ttr. j\·lilam 

clted his mitigating eyidence or good jail conduct and 

L'onstitutionally releyant factors. such a~ low intelligellL'c. 

probkms \\'ith Sd100L ]O\'e and dediL'ation to family. and 

rsychologically danwging physical trauma. He asserts 

that the statute misinforms juwrs that they L'an n:fu:--e 

to treat mitigating e\ idence as mitigating. resulting in 

structur~ll constitutional error reLJuirlng re\ersal. .\dSOIl, 

47~ F.3d at 314-15. 

\1r. Milam's reliance on ,\'C!\()1l is mi:--placed. \:ebon 

\\as sentenced under thL' pre-19Y I scntenL'lng scheme. 

which did not include a mitigating special issue. Hil/e, 66:; 

F.~d <It 667. The Fifth Circuit h<ls concluded "that the 

amended stalute does 1/01 unconstitution<tJly 'preclude[ 1 
[the jury] (mm conSIdering. as a mitigating factor. any 

aspect o( the defendallt's character or record and an\ 

of The circumstances of the offense that the defendal;t 

proffers <IS a hasis for a sentenL'e less than death.' ., B('(cl('1 

r Juhllsoll, 24~ F.3d ~4~. 260 (5th Cir. ~()Oll (quoting 

Lucke!!, 43:-1 U.S. <It 604. l)~ S.Ct. <It 2L.l64 -(5) (emphaSIS in 

original). eel'!. d(,l/ied, 534 V.S. 945, I~~ S. Ct. 32Y (2001). 

The :--tatutory ddinition of mitigaling evidence doe:-. 

not lilllit the eyidellL'e cl)nsidercd under the mitigating 

special issue because "virtually 1111.1' mitigating evidence is 

capable of being viewed as having some hearing on lhe 

dekndant's 'mor<ll culpabilily' apart (rom ilS relc\ance 

to the partil'llbr concerns embodied in the Te.\<ls special 

issues." Be(/::ltT, 24~ F.3d at 260 (emphasis in ori\!inal) 

(quoting Graham Y. Collins. S06 l' .S. 461. 476. I 13 S.Ct. 

~L)~. YO~, I~~ L.ld.~d ~60 (1993)). More recently. the 

Fifth Circuit stressed that it "has reaffirmed its holding in 

Re(/::le.1' in at IC~lst four unpublished decisions." RllIl', AAS 

F.3d at 666. The Court specifically held that ,Vc!.\()11 Jid 

not overturn Bc(e/c,l. lei. dt 667. Claim :\lumber 16 lacks 

merit in lighl of ckarly established law as decided hy the 

Fifth Circuit. 

*44 The daim must also be denied in light 01' 2~ L.S.C. 

~ 2~54(d). The Tex.as Court 01' Criminal Appeals Jenied 

relief on JireL't appeal. conduding that it had previously 

rejected lhi:-- claim . .lfil(//II, ~O I~ WL 1868458. at *~O 

(clling E.\lrw/u, 313 S.\V.3d at 306: Thrl'udgill. 14(1 S.W.3d 

at (71). Claim Number Ie) is plTsL'llled in the S~lme way 

it v:as presented to the Texas C()Urt ()f Criminal Appeals 

<IS point 01' error fourteen. Mr. Milam has not shown. 

as required by ~ 2254(d), that the State court llndings 

r~sl1lted in a d~cision that was contrary to, ~)J' ill\ol\'ed 

an ul1re<lson<lhk application o( dearly estahlished federal 

law as determined by the Supreme Court of the l:nited 

St~ltes. ()J' resulted in a decision that was based on <tn 

unre<lsonable determinatil)Jl 01' the facts in light of the 

e\iJence presented in the Slale courL proceedings. Inste~ld. 

he merely stdtes thallhe Texas Court of Criminal Appeals' 

Ilnding was conlrary to BIICh(///(/I/, hut the firth Circuit 

has repeatedly rejected such arguments. In Blllt'. the Fifth 

Circuit found that the decision in Bco::It'.1' that ·'the 

ne\\ :--pcL'ial-issue scheme is constitutional is very strong 

e\idencc Lhat it was reasonable for the CCA to reach the 

samc conclusion." Bilic. 665 F.3d at 666. Claim Number 

16 should be denied because it lacks merit and bec,llIse Mr. 

\1ilam has not satisfied hi:-- burden under ~ 2254(d l. 

Claim Number 17: ~	 The Texas death penalty scheme violates 
Mr. Milam's right against cruel and unusual 
punishment, an impartial jury, and due 
process of law under the Sixth, Eighth, and 
Fourteenth Amendments because of vague 
and undefined terms in the jury instructions 
at the punishment phase of the trial that 
effectively determine the difference between a 
life sentence and the imposition of the death 
penalty 

the terms "probability," "criminal acts of violence" and\11'. Milam nexl complains that the terms used 111 the 
"continuing [hrclt to society." jury inslruction:-- are \ <lgut' and undefined. He argues thal 

Llll' failure to JL'fine the terms \'iolalL''i his rights under 
The Tnas Court of Criminal Appei.tb rejecled the claimthe Sixth, Eighth, and Fourteenth Amendments. He cites 
~)n direct appeal as l'ollo\\'s: 
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In his fifteenth point. [\It-. Milam] 

argues that the trial judge's failure 

to define ··probability." "LTiminal 

aL'is of violence'" or "continuing 

threat [0 slKie[y" "iobted the 
constitutional reljturelllent that eaell 
statuwry aggra\ ating circumstance 

genuinely naITO\\'S the dass or 

persons eligible for the death 

penalty. We ha\e repeatedly held 

that the trial judge nL'ed Iwt define 

such terms because we presume that 

the jury understands them. 

.\li/01Jl. 2()12 \VL 1~()R-1-5R. at *21 (citing RIIS.I('(IlIl·. ,'-,'/o/c. 

291 S.W.Jd 426. -1-J4--J5 (Tex. Crlln. App. 2()()l)): [hl/cl'\. 

225 S.\V ..:id at SOl): So/elW/(i \'. S/o/c. 2,)2 S.\\' ..:id 77. 9\ 

(Tex. Crim. App. 2007)). Claim Number 17 is presented 

in the same way it \\as presented to the Texas Court 01' 

Criminal Appeals. 1\11'. Milam has not shlw,n. as reljuired 

by 2R U .S.c. ~ 225-1-( (1). tha t the State court findi nOsL"' 

resulted In a decision that was contrary to. or il1\ol\l:d 

an unreasonable application ()f. clcarly established federal 

law as determined by the Supreme Court 01' the L'nited 

States, or resulted in a decision that \\as based on an 

unreasonable determinatil)J1 01' the racts in light or the 

evidence presented in the State court proceedings. RelId 

is unavailable because \1r. Milam has not satisfied the 

re4uiremenlS of ~ 225-1-(d). 

The claim should also be denied because it lacks merit 

in light or clearly established kderal b\\ as decided b\ 

the Firth Circuit. The terms "probahilit\'" "continLliI1:' 

threat to society'" and "criminal acts of \ioknce'" have ~ 
",:ommOI1-sense core of meanll1g and that criminal jurie" 

slwuld be capable of undcrstanding them." PUl"eeln r 

(jI/Ul'lel"l/liIlI. 574 F ..:id 2:-11. 2l)-1- & n.17 (5th Cir. 20091 

(citing JUI"L'k. -1-2X U.S. at 27(), 96 S.Ct. at 2(59) (\Vhitc. J.. 

L'OlKurring). More rCL"ently. the Firth Circuit rejected the 

same basic claim with the following exp1an~ltion: 

In this daim. Rivas L'omplains that 

his due pnKess rights were violated 

by the trial (lHlrt's instructions 

to the jury with spccial issues 

th~lt contained alkgedly vague and 

unddined terms. Specil"ical1y. Rivas 

cl)J11plains or the trial court's failure 

to dt{ine the terms ··pwbability.·· 

"criminal acts of violence'" ~lnd 

"continuing threat to society. 

included in the first special issue 

submitted to the Jury. As with his 

previous cbim. Ri\as ackno\\ledges 

that this claim is roreclosed by 

circuit precedent holding that these 

terms arc not unconstitutionally 

\ague and that their meanings may 

be readily undcrst(h)d. Sec, e.g.. 

W()ods r Johllsoll. 75 F.3d 1017. 

l(BJ 34 (5th Cir. 19(6): }(l/II('.I' 1'. 

( '()/liill, 9f-17 F. 2d 1116, I 119--20 (5th 

Cir. 19l)3 I: ,,"e1herr I'. Co//ills. l)93 

F.2d 115-1-. 1162 (5th Cir. 19l)31. 

Rivas again maintains this argument 

to preserve it for rurther review. We 

deny a CGA on this claim. 

*45 RirU.I r. Thu/cr. -1-.:i2 Fcd.Appx. 395. -1-05 (5th Cir. 

2(11) (footlwte omitted). (crt. dellicd, 565 C.S. IOl)6. 132 

S.Ct. S50, IXI L.Ed.2d 555 (2011). The cases cited by the 

Firth Circuit re\eal that this issue was set tled in the 1990s. 

\'loreO\er. the Director persuasl\ely argued that the clall11 

is Tmgl/c-barred. T'vlr. \1i1am is not entitled to rclid on 

Claim N umber 17. 

Claim Number 18:	 Texas prosecutors' unfettered and 
unrevie.wable discretion violates equal 
protection, due process, and the Eighth 
Amendment 

In Claim ",umber IR. Mr. Milam argues that Texas 

prosecutors' unfettered discretion in seeking. the death 

penalty is unconstitut!()nal. He complains that Te\~IS 

laeb st~lte\Vide standards governing the disLTeti()n of 

local prusecutors to seek or decline to seek the execution 

()f death eligible ddel1lLll1lS. In support or his equal 

proteetic1ll claim. he cites the \ote counting standards 

articulated in Blish 1'. (,ore. 53 I L .S. l)~. 121 S.Ct. 525. 

14K L.Ed.2d 3S~ (2000). He Iwted that the Suprellle C()llrt 

held that a "State may not. by ... arbitrary and disparate 

treatment. value one person's \'ote over that of another." 

[t!. at 10-1-05. 121 S.Ct. at 530. He argues that Texas does 

just that in thL'L'ontl'xt of capital punishment and the result 

is disparate treatment of similarly situated deknJants. 
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The Fifth Circuit has rejected simi,lar equ~t1 pnHeL,tion 

challengcs tll proseL'utorial discretion. specifically noting 

"Rush I'. Gore',:> utter bck of implication in the criminal 

procedure conLex.t." CU/C/IIUII \'. QlIar/emwlI. -l56 F.3d 

537. 542 (5th Cir. 200h) (citations omitted). caT. dellied. 

5-l9 U.S. !3-l.1. 127 S.Cl. 20.10. 1()7 L.Fd.2d 772 (2007). 

The Firth CirL'lllt subsequently rejL'L'ted another claim 

alleging "disparate tre~ltment of similarly situated people 

accused or capital orrenses" based on Bush l" (Jure as 

foreclosed by Co/ellloll. C/Il J' (ju(/r{el'l/wII. 223 Fed.App\. 

435. -l3L) (5th Ci r. 20(7). cer{. dellled. 551 L. S. 11 l)3. 12X 

S.Cl. 3-l. 1()8 L.Fd.2d ~l() (2007): sec a/su While l' T!w/a. 

522 Fed.App\. 226. 235 (5th Cir. 20131 (Equal protection 

claim ba~cd l)n HI/S/l I', (jure "is not \\ell taken,"). eerr 

dellied. --- L.S.--- . 13-l S.Ct YO:. 1XI I..Fd.2d 7L)() 

L~()I-l). 

\11'. Milam also drgucs that the un['ettered discretion 

of prosecutors in deL'iding to seek the lkath penalty 

violates due process. He a"snts that due process requires 

a three-part b~I1allL'ing or: (\ I the pri\'ate interest "affeL'ted 

by the llilicial action": (2) "the risk or ~ln crrllneuus 

deprivation orsuch interest through the procedures u:-.ed": 

and (3) the State's interest. including the burden entailed. 

.\falhc1l'.' r. Eldridge. -l24 t' .S. 310. .:n-l 35. l)6 S.Ct. 8')3. 

903. -l7 L.Ed.2d 18 (197h). He arguL's that Texas rail:-. 

this test. He notes that the right to life could not be 

more fundamental. He argues that thc lack l)r statewide 

stan<.brds and absolute discretion in each elected Texds 

district attorney increase the risk uferruneoLlS depri\atlun 

by failing to ensure that the death penalty i:-. limited to "the 

most serious adult crimindl conduct." .Ilkills I'. r ·irgiIlW. 

53() L .S. 30-l. 306. 122 S.Cr. 22-l2. 22-l4. 153 L. Ed.2d 33~ 

(2()02). He a1s() argues that the unfettered discretion ()f 

prusecutLHs amuunts to cruel and unusual punishment 

in \ iolation of the Eighth Amendment. Sec, e.g., (J'regg 

l' Gcorgia. 428 L .S. 153. 195. t.)h S.Ct. 2009. 2935. -lL) 

LEd.2d ~5L) (197h). 

The Dir,,:clOr persuasi\el~ argued in respon:-.e that Mr, 

Milam's concern over the discretIon placed in the hands 

of district attorney's olTices is misplaced. Prosecutorial 

"discretion is essential tu the crimin<t! justice process" 

.\fcC/nkey KCIII!J, -l~ I U.S, 27'), 29:. IUj S.Ct, 

1756. 1/70. 95 L. [d.2d 262 ( 1087) The Supreme Coun 

expressly rejected the complaint that the "stdte prosecutm 

has unkttered authority t() sekct tlwsc perS(HlS \\'hl)Jll he 

WIShes tu prosecute ror a capital ()Ifense." (iregg, 421-; U,S. 

at 199. 9h S.C!. at 203 I. "In our system. so long as the 

prosecutor has probable cause to believe that the accused 

committed an offense derined by statute. the decision 

v,:hether or not to prosecllte. and what charge to file or 

bring bel'ore a grand jury. generally rests entirely in his 

discretion." B()rc!Cllkil'e!wl' I'. Hares. 434 U.S. 357, 36-l. l)f{ 

S.Cl. 663. 66R. 54 LEd.2d 604 (197R). The discretion is 

tempered only by the Equal Protection Clause. meaning 

the :-,ekctlvit) in choosing when to seek the death penalty 

doe~ nut amount to a I'ederal violation so kHlg a:-. it is nut 

"deliberately based upon an unjustil'iable standard such as 

race. religion. m other arbitrary dassirication," lei. at 66R-­

69. l)R S.Ct. at 668-69 (quotIng Or/er \', Bo/cs. i68 U.S. 

-l-lR. -l56. R2 S,Ct, 50 I. SOh. 7 LEd.2d 4-l6 (1962)). 

*46 In the present case. \Ilr. Milam makes no allegation 

th<lt the prosecutor sought the death penalty against him 

beC<luse of his raeL" ethnicity. or some other arbitrary 

classirication, He merely alleges a broad complaint about 

the prosecutor's di:-,cretion. Mr. Milam has not shO\vn 

a violation or the Constitution: Claim Number IR lacks 

meri t. 

The claim must also be denied in light of 28 U.S.c. ~ 

2254(d). The TexdS Court or Criminal Appeals denied 

relief on direct appeal as rl)llows: 

In his sixteenth puint. [Mr. MilamJ 

argues that the State's unfettered. 

standardless. dnd unre\'ie\\'able 

discretion to seck the death penalty 

\'iolates hiS rights under the Equal 

Protection and Due Process Clauses 

and results in cruel and unusual 

punishment. \Ve haw repeatedly 

rejected these contentions. 

\1i/(//1/. 2012 WL lR6845~. at *21 (citing Roher!.' I', Slole. 

220 S.W.3d 521. 535 (Tex. Crim. App. 20(7): !lal/kiw' 

1'. SlUlC. 112 S,W.3d 3~(). 3~7 (Tex. Crim. App. 200-l): 

Threw/gill, 146 S.\\',3d at 671; Af(fl(l/llo/'{iS 1'. •)l(flC. 00 I 

S.\V.2d -l70. -In (Tex. Crim. App. 1905)). Claim "umber 

J R is presented in the same way it \vas presented to the 

Texas Court of Criminal Appeals as point of error sixteen. 

\1 r. M ibm h~IS not shown. as required by ~ 2254( J). 

that the State cuurt findings resulted in a decision that 

\\as contrary to. or i1l\ohed dn unreasonable application 

01". clearly established rederal la\v as determined by the 

Supreme Court or the United States. or resulted ill a 

decision that \\'as based 011 all unreasonable determinatioll 
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of the facts in light of the evidence presented in the State 

court proceedings. In~tl'ad. hl' as:--erted SlnCl' the "Te\a:-­

('lHln of Criminal :\ppeal:-- did not lllah' allY finding:-­

l)]l this i:--:--ue. [ 1 their fal'tual findings arc not entitled 

tl) any defcn:ncc." .)'cc Petition. DOC. # 14. at 1'+3. 

Ilowever, the decision by the Texas Court 01' Cnmin~11 

Appeals was purely a malLer or 1~lw. and Mr. Milam 

has not shown that it was contrary to, or involved an 

ulHe~ls()nahk application of. clearly e:--tahlished fcdcr~t1 

I~i\\ ~tS determined hy the Supreme Court of the L1nited 

States. Cbim N umber I ~ should be denied becaus;: ilJacks 

merit and because Mr. Milam has not satisfied his burden 

under ~ 225'+(d). 

Claim Number 19:	 The Texas death penalty scheme violates 
due process of the Fourteenth Amendment 
because the punishment special issue related 
to mitigation fails to require the State to 
prove the absence of sufficient mitigating 
circumstances beyond a reasonable doubt, 
contrary to Apprendi and its progeny 

In Clallll Number ILJ. \1r. Milam argues that the Texas 

lkath pellalty scheml' violates due proces~ lx'cause thl' 

spl'Cial issue related to mitigation fails to requirl' thl' Statl' 

to prove the uhscllcc of sufficient mitigating circulllst~lI1ce:-­

heyond a reasonahle dlHlhl. l'l)ntrary to .·ljJjJl"clldi l". SCII 

.lase]". 530 L.S, '+fJ6. 120 S.Cl. 234~. 1.+7 L.Ld.2d 4:~5 

(2000). and its progeny. His discussion or the claim does 

lwt devclop his .1/J/Jl"elldi argument: instead. he l~ocu:--es l)n 

Justice Blackmun's lengthy di:--senting opinion in ("u/lills I' 

Co/lim. )10 L.S. 11.+1. 1143--59. 11.+ S.Ct. 1127. 112~ 3R. 

127 L. Ed.2d 435 (]l)LJ4). 

The Tex~ls Court 01' Criminal Appeals rejected the c!<tim 

on direct appeal as follows: 

In his sl'\"l'nteenth point. [Mr. 

\1ibmj ~trgues that the Te\as death­

pcn~llty scheme \io]~ltes due prOl'es:-­

hecau~e the mitigation special issue 

fails to rl'qulre the State to 

provl' thl' absencl' of mitigating 

circumstance:> beyond a reasonahle 

dlHlhl. contrary tu the A/J/Ji'Clldi line 

oj' cases .... We h~lw rejected these 

claims. 

*47 .\Ii/u/7/. 2012 WL IXfJS45S. at *21 (citll1g .')'/7/il!l 

1'. Slule. '2LJ7 S.W.3d 2fJO. 27S (Te\. Crim. App. 200LJ): 

FII//er 1. SluTe. '2S~ S.W.3d 220. 2~4 (Tex. Crim. App. 

20(8): Escu/7/i//u. 1.+3 S.W.3d at 82:-\). Claim :\umbcr 

Ie) is pr(~sented in the same way it \\as pre~en ll'd to 

the Te\as Court of ('riminal Appl'als as point or'lTror 

SI'Ventel'n. [n rl'SpOl1Se. Mr. \1ilam merel) statcs that 

the "Texas Cuurt of Criminal Appeal:-- m~ldc Ill) ractu~11 

rindings l)n thIS issue. and is not entitled to del'erence un 

this point.·· Sec Petition. DOC. # 14. at 1'+7. Othl'r than 

this conlu:--l)ry cOl11ment. he has not shown. as required 

hy 2S lJ.S.c. ~ 2'254(d). that the Swte court findings 

resulted in a dCl'ision th~tl \\as contrary to. or l1l\olved 

an uIHeason~lhlc applicatic'n or. clearly established federal 

law as determined hy the Supreme Court of the United 

Statl's. or resultl'd In a decision that \vas basl'd on an 

uIHl'asonabk determination of thl' facts in light or thl' 

e\idel1ce presented in the State court proceedings. Relief 

is un~t\~tibhk hecause \11'. \1ilam has not satisfied the 

rCljulrements of ~ 22S4(d). 

Thl' claim should be also rCJected hecause it lacks mlTit 

in light of clearly estahlished circuit rrecedent. The Fifth 

Circuit has "specificdly held that the Texas death penalty 

schemc did not vil)late either A/J/Jrelldi or Rillg hy failing 

to reljuire the state to prove beyond a reasonable doubt 

the Uh'L'IlCC ot" mitigating circumstances." SChCLII/CllC I'. 

(jIlUl'/e]'J}lLIll. 4~2 F.3d 81). 82/-1 (Sth Cir. 20(7) ll'mphasis 

added). Follmving .)"chC(//Wllc. the Fifth Circuit repeatedly 

rl'jected this sa Il1 l' argument. A//c/l 1'. SlcphL'lls. ;-';05 F.3d 

617.626 '2S (5th Cil'. 2(15). cal. del/ied. --- L.S. ---, 

13fJ S.Ct. 23~2. ILJS 1.. Ed.2d 2fJLJ (2016): .\/mJllse \'. 

SlcjJ!lem. 748 F .~d fJOL). fJ2~ (5th Cir. 2014), (er! dCllied. 

L.S. ----. 135 S.Cl. 477. 190 L.Ed.2d 362 (201-l): 

(ohh r. Thu/er. 6t-\2 F.3d 364. 381 (5th Cil'. 2012). (al. 

dell/ed, 56~ l·S. 11'26. U~ S.Ct. 933. 18-l L.Ed.2d 730 

(2013): B/lle. 665 F.3d at 668-69: 01'11::.. 504 F.3c1 at 504­

05. Ag~lin. the c1~lill1 bcks merit. 

Finally. Justice Blackmun's dissenting opinion ill Cu/lim 

has never heen accepted. and the Fifth Circuit has 

observed that reasonahle jurists could not debate a 

district court's deciSion rejecting such argument:->. Hughcs 

I'. /)r('//{e. 412 F.:~d SS2. 5l)4 (5th Cir. 2(05). (erl. dCllied. 
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546 U.S. 1177.126S.Cl. U..+7.l6..+L.Ed.2d60(2006):.lee 

ulltJ Righ\" \'. .\/lphcl/s. 595 Fed ..·\ppx. 350, 355 (5th Cir. 

20!"+) (citing llllghn. 412 F.3d at 594). cerl del/ied. 135 

S. It. 2359 (2015). \1oIT()\er. even if the cldim had merit. 

the Fifth Circuit nbsencd that it would be Tt'uglle-harred. 

IllIghn . ..+ 12 ".3d at 59"+. I'vI r. I'vI ibm is not entitled to relief 

on CLtim ","umher 19. 

Claim Number 20:	 The trial court erred by admitting the irrelevant 
and prejudicial evidence of Mr. Milam's father's 
racial prejudice in the punishment phase of 
the trial, in violation of equal protection, right 
to a fair trial, and due process. Additionally, 
because trial counsel and appellate counsel 
fai led to set out the proper constitutional 
construct for this claim, and was thus 
ineffective, and the State habeas counsel 
failed to bring this claim on direct collateral 
review in the State court, this claim should be 
considered pursuant to Martinez. 

Claim Number 20 concerns the trial court admitting 

e\idence oC Mr. Milam's ['ather's racial prejudice during 

the punishment phase of the trial. The e\idence l'ame in 

d uri ng t he test imony of \1 r. I'vI ilam's friend eh ris l.ay. The 

defense hegdn the cxchange as follows: 

DEFENSE: Okay. NU\\. you grt'\\ up with [\11'. \1ilam] 

throughout thc years. 

MR. LA Y: Yes. sir. 

DEFENSE: Let mc had, up. In grU\\ing up \\ith [Mr. 

Milam]. you said he\ slnw. DesLTibe arc you tdlking 

about cducdtilmally slo\\ 

MR. LAY: Educationally. 

DEFENSE: ()]" menLtlly Slll\\') 

MR. LAY: Fducationally. because. [ mean. he got 

pulled out of school in the fourth gralk bec~lusl' pel)pk 

picking on him. you know. His dad got tired of it ~lIld 

said he didn't want him in schoollw more. i1'l'\crybod~ 

\\as going to mess \'.ith him like that. 

*4X 53 R R 12. 

On cross-examination. the pwsecutor re\isited the topic 

01" \1 r. Milam being pulled out of school: 

PROSECUTOR: Okay. NO'\. you told us that he got 

pulled out l)f SclHW! becausc of the fal't th~lt kids \'.ere 

picklllg l1l1 him. 

MR. LA't': Right 

PROSECLTOR: Thcre was ~llso somc sort of a 

paddling thlng-­

MR. LA 't': Yes. ma'am. 

PROSECLTOR: - right') And in conjunction with this 

paddling thing. lhere was another reason why he got 

pulled out or school. too. wasn't there'! 

MR. LA Y: This he was pil'ked Oil. and stulTlike that. 

(Ind his dad was red up. 

PROSECLTOR: And you'w you \isited with Missy. 

our Invcstigator. l)\'er thc wcekend. right'! 

MR. LAY: She called me. 

PROSFCLTOR: Yc~t1l. And y'~l11 talked, 

MR. LA 'y': 'y'es. ma'am. 

PROSECLTOR: And you told her that pan l)f the 

re~ISOIl why he got pulled out or school \\'as because 

his dad was upsel because his principal was black. 

MR. LA Y: Well. he was upset becausc-ye~lh.that. tlW. 

PROSFCLTTOR: Okay. And. I mean, that's not-that's 

what you told her. 

MR. LAY: Right. 

MR. HAGAN: May we approach, Your Honor') 

THE COURT: Yes, 

(Conference at the Bench:) 



Milam v. Director. TDCJ-CID, Slip Copy (2017) 

2017 WL 3537272 

MR. HAGAN: I cannot believe that the State h 

introducing the racIlll prejudice 01' thi:-; derendant's 

rather into the:-;e rrocl'edings. There \\as ahsolutel) 

I want to hear thL' eXL'USL'. but there is no excu~e 

for bringing In the racilll prejudice of this man\ 

fa t heL 

MRS. TAN~FR: She asked him about the paddling 

incident. He said the paddling incidenLhe 

nplained thc paddling incidcnt. and then he told 

her that the re~lson why he \\as pulled l)Ut of schol)1 

\\"as heeause the dad was su upset heeause he was a 

bLICk principlll. Tha t's what the 

MR. HAGA:\': 1 wllnt to hL'llr this l)llt of the reL'lHd. 

~-k did Iwt introduce that: she did. And I W~ll1t tl) 

make a record on it. 

THE COllRT: The record speaks for ilsL'1I'. Let\ go 

ahead. 

MRS. TAN:\'ER: Thank you. 

(Conclusion of Bench conkrence). 

MR HAGA:\": Yuur IIunur. at thi~ time. wc mllke 

objection tu thL' last question and answer that the 

StatL' proposed. under Rule '+0.1. Ask the ('oUr! 

to make a I-,alancing test on the unfair prejudicial 

n~lture llf intruducing the racial bias of this man\ 

I'ather into this proceeding. 

TIlE COURT: I'll overrule the objection. 

MR. HAGAN: Mo\t' 1'01' a mistrial. 

THE COl IRT: Denied. 

53 RR 23-25. It is noll:d thaL the prusecutor did not a:-;k 

any additionalquestion:-; on thi:-; POlllt. (lnL! the witnc:-;:-; \\a:-; 

dismissed soon thereafter. 5"~ R R 25. 

\1r. Milam argues that it was irrelevant th~lt the prIncipal 

\\1ll1 paddled him was African-Alllerican. The point was 

that Mr. \libm \\<lS bullied during ~chool ~ll1d remmcd 

flOm schou! by his father. causing him to he largel) 

uneducated. He argues that his father's racial hid:-i \\as not 

l)f his doing:. \1r. Milam noted that his attorney objected 

tll the e\idence pursuant to Rule .+03 of the Texas Ru1c:­

l)f Fvidence. He argues that the complained of te:-tIl1ll1n) 

had no rde\~lnCe to the is:-;ues. <lI1d the prejudiL'ial elleL't 

greatl) out\\eighed the probative value. if any. He argues 

that thL' ~ldmission of thc testimony was errol'. Moreover. 

the gratuItous injeL,tion of irrelevant and prejudiCIal racial 

prejudice \\uuILl have haLl a substantial and injurious 

erfect on the \erdict in the case and requires rc:\ers<ll. 

He noted that or particular harm in this case. one or the 

jurors who sentenced him to death \vas African-American. 

He argues for the first time that counsel should have 

r~llsed the is:-ue Il1 terms ('if the Equal Protection CLtuse 

l)r the Fourteenth Amendment as \\ell as the right to 

~l I'air and unbia:-;ed lri~ll. I II: complains that trial and 

dppellate L'ounsel railed tu bring the c1dim in terms or 

d constitutIonal construct: thus. State habeas counscl's 

failurL' tu d!lcge this error should be reviewed in light of 

.\lUr! illc~. 

"'49 [n response. the Director noted that Mr. l'vlilam's 

presentaLion or the claim omitted a discu~sion or 

addition,d salient facts, Berore another witness \vas called, 

the dL't"ense l.'stablished. outside the presence l)f the 

jury, that a black female juror was seated on the jury. 

dnd accused the State of eliciting tcstin1l1ny regarding 

\1r. Milam's Cather's racial prejudice ror the purpuse 

01' preJudicing this JurLlr against him. 53 RR 26-27. 

The proseL'utor tlK'n L'lariCied her reasons Cor asking the 

qucstlon: 

This \\as-the witness testiried th~lt 

the defendant \\a:- pulled out or 

sL'llOol ~olel) beL'au~e kids were 

picking on him. The \vitness had. 

just over the weekend. told our 

illwstigator th;.It he was pulled out of 

:-L'11l101 because' he had been spanked 

by Lhe principal. and the dad was 

up~et about the principal spanking 

him. and he was black. It was to 

rL't\lte \vhat they testified. the false 

ImpreSSIon thc) ga\"L' to the jury. 

That's all, 

53 R R 27. Arter defense counsel renewed his req uest for a 

mistrial. the prosecuLor c1<1rificd her reasons once again: 

.\nd let me SclY this. II' the witness 

hadn't ha\e told our investigator not 

2.+ hours ago that that's \vhy he \vas 

pulled out. 1 wouldn't have asked 

the qucstion. but that's what he said. 

which is dircctly cl1ntrary to what 
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it wa~, NO\\. if 1 said, ··~o\\, isn't 

it true:' when J had no good faith 

hasis tu hclien: it, that \vould he 

l'undamentally dilferenl. 

53 RR 29. The court <"1\nrukd defense eoun~el's motion 

for a miqrial. but agreed to instruct the jury -'nOl to 

regard any racial st~ttement in made hy anuthn perSl)]l in 

connectiun with this <..kl'endanl."" 5,3 RR 2~ 29. 

The trial court suhsequently ga\e the jur) the 1'o11u\\ing 

limiting instruction: 

1 want tu instruct you concernlllg 

some prior testimuny this morning, 

You're not to hold any alleged 

racial statemenh allegedl) malk 

by this dekndant's father again~t 

this defendant. or infer that this 

statement or these stalemt:'nb art:' or 

is the belief or \'iew of this del'Lndanl. 

ami any racial content of any alkged 

statement is not to he inCerred upon 

this defendant. 

5,3 RR 49, 

On direct appeal. Mr. Milam argued that the trial court 

committed reversible error by allowing the admis~ion of 

this e\'i(knce over his ohjection pursuant to Texas Rulc~ 

of b'idcllce 40,3, The Tcxas Court or Criminal Arpe~lb 

denied relIeL concluding that the jury \\as instructed not 

to hold 1\1r. \;li1am's father's racism against him . .\Ii/UIII. 

20 12 Wi. 18()~458. at *15. The Texas Court of Criminal 

Appeab added that there \\as "no indication that the 

jury disregankd thl' trial judge's instruction. and we mus[ 

presume that it followed tlwse instructions." lei (citing 

Thrill I', SW!c. 176 S.\V.)d 221. 224 (Tex. Crim. App. 
2(05)). 

\1r. Milam relieS on two argumenh. The rirst arguml'nt 

flKUSes on the trial court's e\'identiary ruling. Grounds 

for relief based on State evidentiary rulings ordinarily 

~lre not cugni7~lhk un feder~t1 h~lheas rcnew, flo (Id. 

50,3 F.3d at 414: DcrdCll j, ,\Ic,\"cd l)n F.2d 145,3. 

1-+5~ (5th Cir. !l)l).:n r'Errors of state law. including 

c\identiary errors. are not cogni7abk in haheas corpu~ a~ 

such."). Still. an evidentiary ruling may violate the Duc 

Process Clause if the e\idence i~ "so unduly prejudici~ll 

that it renders a trial fumbll1ent~t1ly ullfair.·· rl(lod. 50) 

F.3d at 414 (quoting PUl'lIC \', TCllIICSSCC. 501 L.S. R()~. 

825.111 S.Ct. 2597. 2608.115 L.Ed.2d 720 (1991)). 

"[Tlhe crrllnellus ad111issilln llf prejudicial ':\'idcnee will 

justil'y hllbea~ reliel' only il' the admission was a crucial. 

highl~ signil'icant I'actor in the defendant's cOln-ictlon," 

Id (quoting .\'cu/ l'. Cuin. I~·I F.3d 207. 214 (5th Cir. 

]l)9R )), Findlly. "[ll]ssllming arguendo that the lldmi~sion 

of [this e\idence] \\as constitutional error. [the] claim still 

Llils [if the rctitillner) has not shown that the testimony 

had a 'substantial and injurillus efrect or inlluence in 

deten11lnini! the Jury's r 1\erdicl.' .. lei. (Lllloting }ulIl'Cku 

l' Cockrell. ,30 I F.3J 316. 32~-2l) (5th Cir. 20(2)). M r. 

\.1i1am goes no I'urther than to argue that the trial 

court erred In lldmi tting the evidenCe. He has not sho\\'n 

that [he claim is cognizable In this habeas prc'lceeding. 

V1orelwer. he has not shown that the evidence was so 

highly preilldicialthllt it rendered his trial !'undamentally 

unfair. Finally. as noted by the Texas Court or Criminal 

Appeals. the jury \vas giwn a limiting instruction. and 

presumably the,iury followed that instruction. Mr. Milam 

has not shown that he is entitled to relief based on the first 

part ()f [he claim, 

*50 \1r. 1\lilam's second argument on this point is that 

the claim may be reviewed in the context 0(' an indTecti\e 

assistance of counsel claim in light or :\fur/inc::: 

The introduction of racial animus on 

the part of Mr. V1ilam's family \vas 

thus prejudicial to Mr. \1ilam and 

\iolated thl' eq u,d protection of the 

Fourteenth Amcndment as \\'el1 as 

the right to ,I bir and unhiased trial. 

Trial Cl)LlllSel and Arrellate counsel 

did not bring this claim in terms 

01' a Constitutional Construct and 

thus State haheas counsel's railure to 

allege this error should be review[ed] 

in light of ,\far/inc::. 

.\CL' Petition. DOC. # 14. at lSI. \1r. Milam did not 

de\elop the issue under Jfar/inc::. He did not show ho\\ 

any of his attorneys engaged in representation that \vas 

deficient with respect to this matter. At beSt. he alludes to 

II possible ohjection hased on a denial of equal pn)tection, 

He likewise failed to show prejudice. Furthermore. any 

effort to show prejudice would be difficult in light of the 

limiting instruction. The second part 01' the claim must 

be rCJected because \11'. -Milam failed to adequately hnd 
It: thus. it is waived. Slil/lIl1ers 1'. Drc!kL'. 43 I F.3d S61. 
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R70 (5th Cir. 2005 J. ecl'!. delllcd. S-lY C'.S. ~-lO. 127 S.Cl. 

35:;. 166 LEd.2d ()9 (2006): Wood\ \. Cockrcil. 307 F.:;d 

:;5:;. :;57 ()th Cir. 20(2): }'ohel' 1'. Collills. 9~5 F.2d 222. 

22.+25 (5th Cir. 1993). The argument is also concluson. 

which is insufficient to support a petition for a writ :)1' 
habeas CL)rpus. SCC .Hi//cr. 100 r.3d at 2~2: Koch l)O; 

F,2d at 5:;0: Ros.\. 69-l F.2d at 1011. Finally. the second 

argument is unexhausted and Mr. Milam has not shown 

cause and prejudice to on:rcome the procedural default. 

\1r. Milam has not shown that he is entilled to relief' on 

Claim Number 20. 

Claim Number 21: . The cumulative effect of the above-enumerated 
constitutional violations denied Mr. Milam due 
process of law in violation of the Fifth and 
Fourteenth Amendments 

In his ['inal claim. \1r. \1ilam argues that the cumulatin: 

elTect of the \'arious l'onstitutional \iolations lk'nil'd 

him due rrocess of la\\. in violation of the Firth 

and Fourteenth Amendments of the United States 

Constitution. 

The Texas Court 0[' Criminal Appeals rejected the cLum 

on direct appeal as rollows: 

In points nineteen and twenty. 

[Mr. Milam] cuntends that 

the cumulative crlcct 0[' lhese 

constitutional and stalllton 

infringements violates the state and 

federal constitutions. flaving found 

lW such viol;ltions. we Iwld th;Il 

these claims are without merit. 

.\fi/ulII. 2012 \VL IR6~-l5R. at *21. M r. \1 ilam has not 

shown. as required by 2R lJ.S.c. ~ 22S-l(dl. that the State 

C(Hlrt findings resulted in a decision th~Il was contran 

to. or involved an unreasonable application 0['. c1earh 

established ['ederal 1;1\\ as determined by the Suprem~ 
Court of the l'nited Slates. or resulted in a decision 

that was based on an unreasonable determination or the 

['acts in light of the evidence presented In the State court 

rroceedings. Relief is unavailable beca usc Mr. Milam has 

not satisfied the requirements of ~ 225-l(d). 

Claim Number 21 must also be rejected in light or 

clearly established l'ederal law. The Firth Circuit has 

regularly rejected general cumulatin: error claims. notin\! 

that federal habeas relic!' is available only ror cumulati\'~ 
errors that are of c()(lstitutional dimension. Coh!e \' 

QII(/rtel'/}Illll, -lY6 F.3d 430. 440 (5th Cir. 20(7): Ul'ill~.\IOJI 

l' Johl/soll. 107 F.3d 20:. 30Y (5th Cir. Il)97). cert. dell/cd. 

522 U.S ~RO. I 1R S.Ct. 20-l. 130 L. Ed.2d 141 (19(n): 

rolle\. 985 F.2d at 229. The Fil'th Circuil has emphasized 

that "[mleritlcss claims or claims that arc not prejudicial 

l'anl1ot be cUl11ulated. regardless of the total l1umber 

raIsed." Ir"esllcl 1'. Johllsoll. ~:; F.:;d 714. 726 (5th Cir. 

lYY6l (citing !Jerdel/, YiX l-.2d at 1461 J. ccrl. del/ied. SlY 

U.S. IOY-l. 117 S. Ct. 7n (10lJ7). 

VI. CO:\,CLLSIO:\, 

*51 Having carefully considered all of \1r. Milam's 

claims. the court is of the opinion. and so finds. that he 

has 110t sho\\'11 that he is entitled to I'l'deral habeas corpus 

relict' ami his petition should be denied. 

Yll. CERTIFICATE OF APPEALABILITY 

An appeal may not be taken to the court of appeals from 

a final ()]'der issued in a federal habeas corpus prnceeding 

"[ujnlcss ~l circuit justice or judge issues a certificate of 

appealability." 28 U.S.c. ~ 2253(c)( 1)(A). Although Mr. 

\1i1am has not yet riled a notice of appeal. the courlmay 

address \\'hether he \vould be entitled to a certificate of 

appealability . .)'ee Alcx(/I/der 1'. Johl/soll. 211 F.Jd R95. ~9X 

(5th Cir. 2000) (A district court may SIIU Sf)OI/IC rule 011 a 

certiricate or appealability because "the district court that 

denies a petitioner reliefis II1lhe best positiol1to determine 

whether the petitioner has made a substantial showing or 

a denial or a constitutional right on the issues b~fore the 

C(Hlrt. Further briefing and argument on the very ISSLlt:S 

the court has just ruled on would be repetitious."). 

A certificate 01' appealability may issue only if a petitioner 

has made a substantial showing of the denial of a 

conslllutional right. 2S l T.S.C. ~ 2253(cj(2). The Supreme 

Court fully e\:plained the rl'quircmel1t associated with 

a "substantial showing of the denial of a constitutional 

right" in SI(/ck \'. ,\!c!J(/lIid 52lJ u.s. 4n. 4~4. 120 

S,Ct. 15lJ5. 1603. 146 LEd.2d 542 (2000). In cases 
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\\here a district coun rejected a petitioner's con~titutionaj 

claim:-. on the merits. "[t]he petitioner must demon:-.trate 

that reasonable jurists \\ould find the distrIct court's 

assessmelH of the constitutional claims dehatable or 

wrong." /d.: / /ellrr \'. Cockrell. )27 F.)d 429. 4) I (5th Cir. 

200]). "\\'hen the district court Jenies a habeas petition 

on procedural grounds without reaching the petitioner's 

underlyillg constitutional claim. a COA should i:-.sue \\hell 

the petitioner shl)\\:-'. at led:-'l. that juri:-.ts of reason would 

find it debatable whether the petition states a \alid claim 

\)1' the denial of a constitutional right and that jurists or 

reason would rind it debatahle \\'hLlher the district court 

was correct in its procedura I ruling." ,)'/uck, 5.2LJ L' .S. at 

48-.+,120 S.Ct. at 160-'+. 

Tn this case. reasonable jurist:-. could not debatl' the 

denial oj \1r. Milam's ~ 2.254 petition on substantiYe or 

procedural gr\)unds. nor find that the is~ues presented arc 

adequate to desene encouragement to proceed . .\fi//er-Fl. 

))7 L:.S. at 327.12.3 S.Ct. at 1034 (citing S'/uck. 52LJ U.S. 

Footnotes 

at -'+~-L 1.20 S.Ct. at 106-.+ l. The court thus finds that M r. 

\1ilam is not entitled to a certificate of appealahility as to 

hIS claim~. Tt is accordingly 

ORDERED that the petition I'm a \\Tit of habeas corpus 

is DE~IED and the case is DTS1\JISSED with prejudice. 

It is further 

ORDEREU that a certificate oLlppcalability is U[NI [U. 

It is linally 

ORDERED that al1 motions not pre\'iously ruled on are 

DE~TED. 

So ORUEREU and SIGNEU this 16 day of August. 2017. 

.\11 Citation>; 
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1	 "CR" refers to the clerk's record on direct appeal, preceded by the volume number and followed by the page number. 

"RR" refers to the reporter's record of the transcribed testimony during the trial, preceded by the volume number and 

followed by the page number. "SHCR" refers to the State habeas clerk's record, preceded by the volume number and 

followed by the page number. On the disc containing these documents the CR is in a file labeled AP-76,379. The RR is 

in a file labeled "Reporter's Record." The SHCR IS in a file labeled WR-79,322. 

2	 The terms "mentally retarded" and "mental retardation" are used in this opinion only where they are part of a direct quote, 

Otherwise, the terms "intellectual disability" and "intellectually disabled" are used, which were adopted by the Supreme 

Court in Hall v. Florida, -U.S. --, 134 S.Ct. 1986. 188 L.Ed.2d 1007 (2014), and the Fifth Circuit in Williams v. 

Stephens, 761 F.3d 561, 565 & n.1 (5th Cir. 2014). 

3	 The seven "Briseno factors" are: 

• "Did those who knew the person best dunng the developmental stage-his family, friends, teachers. employers, 

authorities-think he was mentally retarded at that time. and, If so, act in accordance with that determination? 

• 'Has the person formulated plans and carried them through or is his conduct impulsive? 

• 'Does his conduct show leadership or does it show that he is led around by others? 

• 'Is his conduct in response to external stimuli rational and appropriate. regardless of whether it is socially acceptable? 

• "Does he respond coherently. rationally. and on POint to oral or written questions or do his responses wander from 

subject to subject? 

• "Can the person hide facts or lie effectively in his own or others' interests? 

• "Putting aside any heinousness or gruesomeness surrounding the capital offense, did the commission of that offense
 

require forethought, planning. and complex execution of purpose?"
 

Moore. 137 S.Ct. at 1046 n.6 (quoting Briseno. 135 S.W.3d at 8-9).
 

4 Mr. Milam's Petition inadvertently attributes this testimony to defense expert Dr. Frank Murphy (Doc. #14 at 93) but it 

was actually the testimony of Dr. Mark Cunningham. 

5 The transcript of Mr. Perkins' testimony from Ms. Carson's trial is located at 2 SHCR 251--88. Mr. Perkins' acknowledgment 

wth respect to these statements IS located at 2 SHCR 267-69. 

6	 In Lagrone, the TCCA held that a trial court may "order criminal defendants to submit to a state-sponsored psychiatric 

exam on future dangerousness when the defense introduces. or plans to Introduce, its own future dangerousness expert 

testimony." 942 S.W.2d at 611 (emphasis in original). 
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Sometimes referred to as the "12-10" rule. 


