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QUESTIONS PRESENTED 

1.  Did the Arizona Supreme Court err in holding that federal due 
process prevents the State from detaining a presumptively innocent 
person without bail based on a presumption that all people charged 
under Arizona’s sexual assault statute are, upon a minimal showing 
that they violated the statute, an unmanageable threat to community 
safety? 

 

2.  Should this Court review the Arizona Supreme Court’s decision 
to invalidate a state law on its face rather than as applied, particularly 
when this Court recently clarified that standard? 
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INTRODUCTION 

Bodily liberty is the most irreducible right of a citizen.  Our Constitution assumes that the 

government cannot remove a person from the streets to a cage without extraordinary justification.  

The Constitution tolerates state detention of an individual only under exigent circumstances or 

when that person has forfeited their rights by committing crimes against others or society itself.  

Our criminal law guards against abuse of the criminal process by presuming that any person 

accused of committing a crime is innocent until the state proves that individual person guilty 

beyond a reasonable doubt by a jury of peers.  This presumption of innocence is “axiomatic and 

elementary, and its enforcement lies at the foundation of the administration of our criminal law.”  

Coffin v. United States, 156 U.S. 432, 453 (1895).  When a state ignores that presumption, the state 

erases individual dignity and cuts out the heart of our tradition of freedom. 

Incarceration is punishment.  But as state agents have expanded their power against the 

bodies of individual citizens, they have claimed, and this Court has allowed, the power to 

incarcerate people without all the protections of the criminal process in a few narrowly defined 

circumstances.  Historically, this Court has limited those circumstances to two situations.  First, 

the state may ensure that the criminal process can run its course, and so it may detain an individual 

who threatens to flee the jurisdiction of the state and courts.  And second, the state may protect its 

citizens by limiting a person’s freedom where that person has already come into the ambit of the 

state’s paternal responsibility and is so dangerous that releasing that person would threaten other 

persons in the community.  Courts describe these powers as a “regulatory” function of the state.   

In every case where this Court has considered an attempt by the state or federal government 

to detain a person prior to trial or after a sentence has been served, this Court has recognized that 

the state’s interest in maintaining civil order, when set against a person’s interest in bodily liberty, 
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presents a conflict between two of the highest imperatives of the law.  Accordingly, when the state 

has sought to impose a deprivation that is the most severe punishment available within its power, 

even if labeled a “regulatory” action, this Court has steadfastly required at least some of the 

protections found in the criminal process.  The state cannot detain a person without showing that 

that person individually poses such a threat to the function of the courts or to other people that no 

measure short of detention can protect those state interests.  This Court has required the state to 

show this need in every context.  If the state has accused a person and so gained some authority 

over that person’s body, then the state must still respect that person’s freedom unless it can show 

that that person poses an articulable threat of flight or continuing danger.  If the state claims that a 

person under its authority is too mentally incompetent to be safely released to the streets, this Court 

has said that the state must guard against unnecessary detention by showing that that person really 

is both dangerous and mentally incompetent, with regular individualized review.  Even in extreme 

cases involving criminally convicted non-citizens, wartime, and insurrections, this Court has 

upheld state attempts to detain people only after the state has shown that the specific persons posed 

an articulable risk to community safety. 

When Arizona amended its constitution with Proposition 103, it allowed an unprecedented 

encroachment of state power over the bodies of its citizens.  Prop 103 allowed the state to jail a 

person upon a prosecutor’s accusation that the person had committed Arizona’s sexual assault 

statute—a broadly defined statute that includes a range of sexual conduct—supported by minimal 

evidence that the person committed the offense.  Prop 103 contradicted this Court’s precedent and 

was a national aberration.  The State’s justifications for its overreach do not withstand scrutiny, 

and the lower court correctly applied this Court’s precedents in holding that Prop 103 was 

unconstitutional. 
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The State has invoked its interest in community safety, yet it retains the power to deny bail 

altogether to individuals where there is evidence that the person is dangerous or a flight risk.  Pet. 

App. 16-17.  But the trial court found that the State failed to adduce any evidence that Mr. 

Goodman posed a threat to the community, and the State has never since questioned that finding.   

The State and its amici contend that the people who would categorically lose the right to 

bail are as good as guilty because the State must show “proof evident or presumption great” that 

each person committed the crime.  But, in Arizona, that showing of proof is functionally the same 

as for probable cause.  The bail hearing occurs just seven days after the initial appearance, giving 

the defense no time to marshal exculpatory evidence or hire an expert, and the State typically 

carries its burden as it did here, with the testimony of a single police officer relaying second- and 

third-hand hearsay from a police report.  Further, it says nothing about that person’s risk to 

community safety.   

The State and its amici also say that “sexual assault” may categorically substitute for a 

finding that an accused person is too dangerous to allow on the streets, but this also has no 

evidence.  The State points to inapt recidivism statistics related to convicted felons, rapists, and 

“sex offenders” including all sex offenses.  Even these statistics, however, show that convicted sex 

offenders have lower rates of recidivism than any other category except homicide offenders, and 

persons accused of rape have a lower risk of committing a felony while on pretrial release than 

any other category except murderers.   

The State and its amici further urge that the crime of rape is so heinous as to stand in for a 

finding of future dangerousness.  But Arizona’s sexual assault statute includes much conduct that 

is not rape.  In the course of the bail litigation, the State, in a similar case, charged and held non-

bailable a 72-year-old man with invasive colon cancer on the theory that he received an enema 
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under false pretenses.  That man never reached the trial stage.  He died in custody of the sheriff 

because of the legal presumption that he was too dangerous to allow into the community.  Not only 

is the State’s theory shown false when applied to factual statistics or individual cases, but it rests 

on an untenable theory that persons accused of sexual assault, for whom the state has shown upon 

a minimal proof that they committed the crime, will automatically—always and forever—be too 

dangerous to allow on the streets.  The State seeks to open the door to indefinite mass detention.   

This Court has never, in any case that is still good law, upheld a scheme allowing detention 

of a person based on that person’s alleged dangerousness without an individualized showing that 

the person is, in fact, dangerous.  This Court’s precedent and the laws of the states clearly and 

consistently hold that states cannot deny bail to categories of defendants based merely on the 

elements of a criminal offense.  On this, the only issue raised, there is no split or confusion, and 

this Court’s intervention is not needed.   

STATEMENT OF THE CASE 

 In 2010, the police received a complaint against Mr. Goodman alleging that he had 

committed sexual assault.  Pet. App. 86.  Seven years later, in 2017, the State of Arizona brought 

charges against Mr. Goodman.  Pet. App. 5.  During these seven years, Mr. Goodman committed 

no crime and was not accused of any other wrongdoing.  Pet. App. 6.  Nonetheless, the State sought 

to detain Mr. Goodman without bail on the theory that he was too dangerous to allow on the streets.  

Pet. App. 84.  The trial court refused to deny bail to Mr. Goodman without cause: 

There was no evidence introduced that [Mr. Goodman] poses an 
ongoing danger to the Victim or the community.  There was no 
evidence of any recent felony criminal history or prior similar 
offenses or arrests nor any evidence of criminal offenses between 
the time of this alleged offense in 2010 and today.  There was no 
evidence of prior history between the Victim and [Mr. Goodman].  
Likewise, there was no evidence introduced of any contact between 
[Mr. Goodman] and the Victim following the night in question and 
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no evidence of any threats or efforts at intimidation by 
[Mr. Goodman] towards the Victim or any witnesses. 

Ibid. 

 The Arizona Court of Appeals reversed the trial court.  It held that, despite the absence of 

proof that Mr. Goodman posed any threat of future dangerousness, the fact that the State had shown 

by proof evident or presumption great that Mr. Goodman had committed the crime in 2010 stood 

in as a constitutionally adequate presumption of, in its novel phrasing, “inherent dangerousness,” 

and therefore Mr. Goodman should be held without bail or opportunity to rebut that presumption.  

Pet. App. 76-81.  The Arizona Supreme Court, applying this Court’s precedent, reversed, holding 

that the federal right to due process prevents the State from substituting an individualized finding 

of dangerousness with an accusation and minimal proof of a single offense.  Pet. App. 1-31.  The 

State then filed a petition for certiorari in this Court. 

REASONS TO DENY THE PETITION  

I. The Decision Below is the Only Reasonable Application of this Court’s Precedent, which 

Has Consistently Required an Individualized Hearing to Show Why a Person Needs To 

Be Detained 

A. The presumption of innocence and right to bodily liberty preclude the states from 

detaining a person prior to trial except in the most exceptional circumstances 

When a state accuses a person of a crime, that person is presumed innocent until found 

guilty beyond a reasonable doubt by a jury of peers.  Courts differentiate between an accused 

person and other citizens only grudgingly, to the extent necessary to allow the criminal process to 

function.  “[A] society that values the good name and freedom of every individual should not 

condemn a man for commission of a crime when there is reasonable doubt about his guilt.”  Estelle 

v. Williams, 425 U.S. 501, 518 (1976).  If a state incarcerates a person who has not been found 
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guilty, it undermines the presumption of innocence.  Bodily liberty marks the primary difference 

between one who is innocent and one who is guilty—the former stands outside the cage, the latter 

inside it.  Thus, the right to bodily liberty for accused persons can be expressed in no way other 

than by granting bail.  “Unless this right to bail before trial is preserved, the presumption of 

innocence, secured only after centuries of struggle, would lose its meaning.”  Stack v. Boyle, 342 

U.S. 1, 4 (1951).  Accordingly, “[i]n our society liberty is the norm, and detention prior to trial or 

without trial is the carefully limited exception.”  United States v. Salerno, 481 U.S. 739, 754 

(1987).    

While the right to bail is not absolute, it may be denied in only the most extraordinary 

circumstances based on that individual’s conduct rather than the acts of others.  This Court has 

steadfastly required states to prove that a person they intend to jail really needs to be jailed because 

they threaten community safety or they will likely flee.  Although the parties agree that bail may 

be denied to individuals faced with a death sentence or life imprisonment because they have an 

extraordinary incentive to flee, the State does not argue that persons accused of sexual assault 

categorically present a flight risk, nor do they.  See infra § I.D.6.  Instead, the State argues that 

these people categorically threaten the safety of the community, but the State provides no legal or 

factual support for such a categorical presumption.  The lower court’s decision was the only 

reasonable application of this Court’s precedent, and it was in line with the law of the other states. 

B. This Court has consistently required an individualized showing that a person is 

dangerous before detaining that person as a threat to the community 

The State relies on the ten cases cited in Salerno for its proposition that the state may detain 

a presumptively innocent individual without proof that the individual poses a threat to the 

community or flight risk.  Pet. 12-14 (citing Salerno, 481 U.S. at 748-49).  But all of these cases 
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recognize the individual’s fundamental right to bodily liberty and the government’s burden to 

make an individualized showing that a particular person needs to be caged.  The State seeks to 

make an issue from the different phrases used by this Court for states’ evidentiary burdens or 

federal courts’ standards of review, but this emphasis on different phrasing in different contexts 

misses the point.  There is no inconsistency in the precedent:  a presumptively innocent person 

may not be detained without individualized proof that the person threatens the integrity of the court 

process or the safety of the community. 

1. This Court’s bail-specific cases have held that a person may not be 

detained without an accurate, individualized showing that the person needs 

to be detained 

Salerno is the case most closely on point.  Salerno concerned the constitutionality of the 

federal bail statute, the Bail Reform Act.  The Act provided that a federal court could deny bail to 

a defendant if it found, after an adversary hearing, that “no release conditions will reasonably 

assure . . . the safety of any other person and the community.”  Id. at 741 (internal quotation marks 

omitted).  The defendant challenged the Act, arguing that a person must always be granted some 

kind of bail.  After close scrutiny, this Court upheld the Act.  First, this Court emphasized that the 

Act allowed a court to deny all bail only after “a full-blown adversary hearing,” id. at 750, which 

included “a number of procedural safeguards” allowing the defendant to be represented by counsel, 

to testify, to present witnesses, to proffer evidence, and to cross-examine other witnesses, id. at 

742.  This Court also emphasized that no person could be denied bail without an individualized 

consideration because courts were required to consider, among other things, “the arrestee’s 

background and characteristics, and the nature and seriousness of the danger posed by the suspect’s 

release.”  Id.  This Court listed the historical precedents for denying bail, each of which involved 
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one of two things:  (1) the individual defendant posed a threat of future dangerousness, or (2) the 

individual posed an unmanageable risk of flight because he or she faced the death penalty or a life 

sentence.  See id. (in times of war, “dangerous” individuals; “dangerous” aliens awaiting 

deportation; “mentally unstable individuals who present a danger to the public”; “dangerous 

defendants who become incompetent”; juveniles who “present a continuing danger to the 

community”; and persons who pose “a danger to witnesses”).  Id. at 748.  Accordingly, this Court 

held that there was precedent for holding a person without bail upon an individualized showing of 

otherwise unmanageable dangerousness, and it upheld the Act only because the Act held the 

government to a high proof:   

When the government proves by clear and convincing evidence that 
an arrestee presents an identified and articulable threat to an 
individual or the community, we believe that, consistent with the 
Due Process Clause, a court may disable the arrestee from executing 
that threat. 

Id. at 751 (emphasis added).  This Court left no doubt that the procedural protections saved the 

Act, and it cabined its holding within those safeguards: 

Under these circumstances, we cannot categorically state that 
pretrial detention offends some principle of justice so rooted in the 
traditions and conscience of our people as to be ranked as 
fundamental. 

Ibid. (emphasis added).  And then it re-reviewed all the protections of the “full-blown hearing” 

that were “designed to further the accuracy of that determination” that the individual defendant 

posed an unmanageable risk of future dangerousness.  Id. at 751-52.  It concluded that, although 

“detention prior to trial or without trial is the carefully limited exception,” the Act withstood 

challenge because “[t]he numerous procedural safeguards detailed above must attend this 

adversary hearing.”  Id. at 754 (emphasis added). 
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Salerno extended Schall v. Martin, 467 U.S. 253 (1984), the only other case to directly 

address the standard for denying bail to United States citizens who are not mentally incompetent.  

Schall described the necessary process for detaining juveniles prior to the adjudication of their 

offenses.  Recognizing the juveniles’ “substantial” interest in “freedom from institutional 

restraints,” id. at 264, this Court applied the same analysis that it later adopted in Salerno.  It asked 

whether the process gave “sufficient protection against erroneous and unnecessary deprivations of 

liberty.”  Id. at 274.  It upheld the process used by the state only because it thoroughly ensured that 

each individual juvenile posed a danger to the community.  “Detention under [the challenged 

statute] is based on a finding that there is a ‘serious risk’ that the juvenile, if released, would 

commit a crime prior to his next court appearance,” id. at 278, detention was permitted only after 

“a formal, adversarial probable-cause hearing within three days of his initial appearance, with one 

3-day extension possible for good cause shown,” and if the court decided that “continued detention 

is necessary under [the statute],” then “the facts and reasons for the detention must be stated on 

the record,” id. at 277.  See also Gerstein v. Pugh, 420 U.S. 103, 124, 125 n.27 (1975) (allowing 

“brief” post-arrest detention to allow state to combine a neutral probable-cause finding with, 

among other things, a bail hearing); Riverside v. McLaughlin, 500 U.S. 44, 57 (1991) (extending 

Gerstein, limiting pretrial detention without a release hearing to 48 hours because “the police 

should make every attempt to minimize the time a presumptively innocent individual spends in 

jail”).  The State of Arizona, by contrast, asks to be relieved of such a process. 
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2. This Court’s precedent regarding the detention of mentally ill or 

incompetent persons has invariably required the state to give 

individualized proof that the detained person will threaten the community 

This Court’s cases regarding the detention of mentally ill persons also unanimously require 

states to give each person an individualized process for determining the necessity of detaining that 

person.  See Addington v. Texas, 441 U.S. 418 (1979); Jackson v. Indiana, 406 U.S. 715 (1972); 

Greenwood v. United States, 350 U.S. 366 (1956); Foucha v. Louisiana, 504 U.S. 71 (1992); 

Kansas v. Hendricks, 521 U.S. 346 (1997).   

Addington concerned the state’s burden for civil detention of a mentally ill person and 

upheld a process that required showing that the individual was dangerous to himself or others.  

This Court grounded its holding fully in respect for the individual versus the state:  “Loss of liberty 

calls for a showing that the individual suffers from something more serious than is demonstrated 

by idiosyncratic behavior.  . . .  The individual should not be asked to share equally with society 

the risk of error when the possible injury to the individual is significantly greater than any possible 

harm to the state.”  441 U.S. at 427 (emphasis added).   

Jackson limited the state’s ability to detain persons prior to trial on the basis of 

incompetency.  This Court condemned Indiana’s scheme for detaining incompetent individuals 

prior to trial without showing that they posed a danger to the community.  406 U.S. at 736.  

Indiana’s law violated due process because it simply warehoused incompetent defendants without 

a showing either that detention was bringing them back to competency or that the detention was 

justified by their dangerousness.  See id. at 736-38.  This Court distinguished the federal process 

upheld in Greenwood because, to justify the involuntary commitment of an arrested person 

unlikely to regain competency, the government in Greenwood had to prove that the individual 
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person, who had been arrested for robbery and assault, would probably require indefinite 

hospitalization to ensure his own safety and that of society.  “Thus, a person committed under [the 

federal law] must be released when he no longer is ‘dangerous.’”  Jackson, 406 U.S. at 732.  The 

same principle applied in Foucha, where this Court applied Salerno to hold that individuals who 

have been found not guilty by reason of insanity cannot be detained unless the state proves that 

the person is both mentally ill and dangerous.  504 U.S. at 78-79.   

Finally, although the State seeks to treat every person whom it accuses of violating 

Arizona’s sexual assault statute as a predator presumptively too violent to be free prior to trial, it 

does not cite this Court’s decision regarding “sexually violent predators,” Hendricks.  In 

Hendricks, this Court reaffirmed the principle that detention even of “sexually violent predators” 

is permitted only “in certain narrow circumstances” where the state shows that the “predators” are 

“unable to control their behavior and who thereby pose a danger to the public health and safety.”  

521 U.S. at 357.  Hendricks upheld a state scheme to detain such persons because it 

“unambiguously require[d] a finding of dangerousness either to one’s self or to others as a 

prerequisite to involuntary confinement.”  Ibid.  This finding included an individualized showing 

that the person both suffered from a mental abnormality and posed an “inability to control his 

dangerousness,” with annual opportunities for the person to show that he or she was either not 

dangerous or no longer suffering from a mental abnormality.  Id. at 360-63.  And this Court stated 

as an accepted rule that “[l]egal definitions [of mental illness] must take into account such issues 

as individual responsibility.”  Id. at 359.   
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3. Even the inapposite Supreme Court cases cited by the State consistently 

assume or concern situations where the detained people have had an 

individualized finding of future dangerousness 

The State also relies on six cases that are wholly inapposite yet still unhelpful to its position:  

Bell v. Wolfish, 441 U.S. 520, 531 (1979), Carlson v. Landon, 342 U.S. 524 (1952), Demore v. 

Kim, 538 U.S. 510 (2003), Wong-Wing v. United States, 163 U.S. 228 (1896), Ludecke v. Watkins, 

335 U.S. 160 (1948), and Moyer v. Peabody, 212 U.S. 78 (1909).  Bell is a conditions-of-

confinement case.  See 441 U.S. at 533-34 (“It is important to focus on what is at issue here.  We 

are not concerned with the initial decision to detain an accused and the curtailment of liberty that 

such a decision necessarily entails.”).  And it is unhelpful to the State because Bell assumed for 

purposes of its holding that any detained person would have received a bail hearing.  See id. at 536 

(noting that, since Bell arose from a federal prosecution, “[a] person lawfully committed to pretrial 

detention . . . has had a bail hearing” and “[u]nder such circumstances, the Government 

concededly may detain him . . . .”) (emphasis added).  Carlson and Demore are non-citizen cases 

that expressly disavowed their application to criminal proceedings or the detention of citizens.  

Even those cases reflect greater respect for the right to bodily liberty than the State proposes.  In 

Carlson, although this Court upheld the broad discretion of the Government to detain deportees 

without bail, it did so only in light of the facts that (1) the Government was required to prove 

“personal activity in supporting and extending [Communism’s] philosophy concerning violence” 

and (2) “[t]here [was] no evidence or contention that all persons arrested as deportable under [the 

anti-communist law] are denied bail . . . a report . . . shows allowance of bail in the large majority 

of cases.”  342 U.S. at 541-42 (emphasis added).  In Demore, this Court allowed the categorical 

“brief” detention of non-citizens post-conviction who awaited deportation, and it emphasized that 
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its rule could not be applied to citizens.  538 U.S. at 521-22.  Wong-Wing held that an alien illegally 

present in the United States could be detained pending deportation only after an individualized 

finding of illegal presence and could not be punished by imprisonment or hard labor without a jury 

trial.  163 U.S. at 236-37.  Ludecke also concerned non-citizens, but in war-time.  Even in that 

extreme situation, however, the “German alien enemy” received an individualized hearing where 

the Government proved that he was “dangerous to the public peace and safety of the United States” 

based on “substantial” evidence.  335 U.S. at 162-63.  Moyer, another extreme case, dealt with the 

power of a state to put down an armed insurrection.  The state in Moyer had arrested “a leader of 

the outbreak” and determined that he “should be detained until he could be discharged with safety.”  

212 U.S. at 83 (emphasis added).  Although this Court acknowledged the broad power of the state 

to kill and arrest people to avoid the government’s overthrow, it still described outer limits on even 

that power.  Arrests could only be “made in good faith and in the honest belief that they are needed 

in order to head the insurrection off” and would not be tolerated “after fears of the insurrection 

were at an end.”  Id. at 85.  The State’s very reliance on these non-citizen, wartime, and post-

conviction cases, applied to presumptively innocent citizens in the ordinary course of the pretrial 

criminal process, should be a warning. 

4. Conclusion:  This Court’s precedent has clearly and repeatedly recognized 

that the state cannot detain a person without individualized proof 

In sum, this Court’s jurisprudence has been consistent.  The State asks for certiorari based 

on the variety of phrases this Court has used in its cases to describe states’ evidentiary burden for 

detaining people or courts’ standard for reviewing detention statutes.  This Court should reject that 

approach.  This Court’s tests have been materially identical and have varied only as necessary to 

each context.  Salerno and Schall each upheld a bail process where the state advanced a 
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“compelling” interest in keeping the community safe.  Salerno, 481 U.S. at 749; Schall, 467 U.S. 

at 264.  And each process also protected the adults’ and juveniles’ “fundamental” (for adults) and 

“substantial” (for juveniles) interest in liberty by requiring an accurate, individualized finding that 

the person would endanger the community if released.  Salerno, 481 U.S. at 750 (“We do not 

minimize the importance and fundamental nature of this right [to ‘liberty’].”); Schall, 467 U.S. at 

265.  These two tests are materially identical and materially identical tests were reiterated, with 

slightly different phrasing, in subsequent detention cases.  See Foucha, 504 U.S. at 86 (“Freedom 

from physical restraint being a fundamental right, the State must have a particularly convincing 

reason [to detain] insanity acquittees who are no longer mentally ill.”); Kansas v. Hendricks, 521 

U.S. at 356 (reaffirming this test); Zadvydas v. Davis, 533 U.S. 678, 692 (2001) (same); Kansas v. 

Crane, 534 U.S. 407, 414 (2002) (citing Foucha and Hendricks, stating “[W]e have sought to 

provide constitutional guidance in this area by proceeding deliberately and contextually, 

elaborating generally stated constitutional standards and objectives as specific circumstances 

require.”); see also Hamdi v. Rumsfeld, 542 U.S. 507, 529-30 (2004). 

The State cannot point to any substantive inconsistency in this Court’s decisions.  A state 

cannot jail a person without showing why that person needs to be jailed.  It cannot jail one 

individual for what another has done.  Arizona proposes to trailblaze a categorical deprivation of 

liberty far, far off the path of what the Constitution has ever tolerated. 

C. There Is No Split in State Authority on This Issue 

The states are in agreement.  First, the issue before this Court must be clarified, because 

the State has sought to show “confusion” by pointing to cases in different contexts, with different 

historical rationales and related bodies of law.  Mr. Goodman does not challenge, and this case 

does not raise, a statute that disallows bail to persons charged with crimes that carry the death 
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penalty or a life sentence based on a presumption of flight risk.  Many states have such statutes.  

They are based on the nature of the sentence, not the nature of the offense.  Mr. Goodman does 

not challenge, nor this case concern, statutes disallowing bail for repetitive offenders or individuals 

who are charged with committing a new crime while on bail.  Instead, the only relevant question 

is whether other states categorically prohibit bail for all persons accused of a single offense.  None 

do, with three exceptions that, upon scrutiny, prove not to be exceptions:  (1) for treason in Indiana, 

Michigan, and Oregon;1 (2) for certain serious drug crimes in Rhode Island;2 and (3) Nebraska’s 

constitutional provision for forcible sexual assault.3  There are no reported (or available 

unreported) cases from Indiana, Michigan, or Oregon showing that anyone has ever been charged 

with treason.  The Supreme Court of Rhode Island has interpreted its provision to mean that the 

trial judge must make an individualized determination as to whether to grant bail and defendants 

must be able to show that they are not dangerous, because “[a]lthough the defendants do not have 

a constitutional right to bail, they do have a constitutional right to have their bail determined in 

accordance with the due process clause.”  Witt v. Moran, 572 A.2d 261, 264 (R.I. 1990).4  And 

Nebraska’s provision was held unconstitutional by the Eighth Circuit in Hunt v. Roth, 648 F.2d 

1148 (8th Cir. 1981), a decision that this Court vacated because bail issues are moot upon 

conviction in Murphy v. Hunt, 455 U.S. 478 (1971).5  There does not appear to be any reported 

decision from Nebraska discussing its provision in relation to sexual assault in the ensuing 37 years 

since the Eighth Circuit held it unconstitutional.  Thus, Arizona’s Prop 103 is an aberration. 

                                                           
1 Mich. Const. art. 1, § 15; In. Const. art. 1, § 17; Or. Const. art. 1, § 14. 
2 R.I. Const. art. 1, § 9. 
3 Neb. Const. art. 1, § 9. 
4 The leading criminal-law treatise describes Rhode Island’s provision as “suspect” in light of Salerno and Hunt.  
Wayne LaFave et al., 4 Crim. Proc. § 12.3(e) n.124 (4th ed.). 
5 This Court’s holding in Murphy that bail issues become moot under Article III upon a person’s conviction also 
militates against finding and accepting jurisdiction in this case, given that Mr. Goodman was convicted even before 
the Arizona Supreme Court took review.  Pet. App. 6. 
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The State has also not demonstrated a split in the standards of review for bail cases.  

Although the State cites State v. Boppre, 453 N.W.2d 406, 418 (Neb. 1990), a murder case, the 

court in that case does not apply any standard of review.  The other Nebraska case relied upon by 

the State, Parker v. Roth, 278 N.W.2d 106, 144 (Neb. 1979) was considered by the Eighth Circuit 

in Hunt, which held Nebraska’s law unconstitutional, and it predates this Court’s decision in 

Salerno.  The State also cites New Hampshire v. Furgal, 13 A.3d 272 (N.H. 2010), but that case 

concerned a crime with a life sentence and did not specify its standard of review; as noted, the 

categorical disallowance of bail for capital and life-sentence crimes has a long historical basis and 

is not relevant in the context of this case.  The State cites the Eleventh Circuit case, Walker v. City 

of Calhoun, but the Eleventh Circuit held that Salerno did not apply to the situation before the 

court, which was a challenge to the initial 48-hour period of post-arrest detention addressed in 

Gerstein rather than the preventative detention addressed in Salerno.  901 F.3d 1245, 1263, 1263 

n.11 (11th Cir. 2018).  The Ninth Circuit and Arizona are essentially in agreement.  Pet. App. 19.   

And the only other case cited by the State, Huihui v. Shimoda, predates Salerno and concerns the 

situation where a person commits a crime while already on bail, which, again, is not the issue here.  

See 644 P.2d 968, 970 (Haw. 1982).  Thus, the jurisdictions are not divided, and this Court’s 

guidance is unnecessary. 

D. The Lower Court Correctly Applied This Court’s Precedent and Held That the 

State Must Make an Individualized Showing That a Person Poses a Threat to 

Society or a Flight Risk 

The Arizona Supreme Court applied this Court’s Salerno analysis and reached the correct 

conclusion under this Court’s precedent.  The court first asked whether the State, under Prop 103, 

sought to deny bail as a permissible regulatory measure or as impermissible punishment prior to 
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trial.  Pet. App. 9-10; see Salerno, 481 U.S. at 747.  Concluding that the purposes of Prop 103 were 

regulatory, the court next asked whether Prop 103’s purposes were sufficiently weighty to justify 

caging a presumptively innocent person.  Pet. App. 9-10; see Salerno, 481 U.S. at 747.  The court 

determined that Prop 103’s stated goals of protecting the community and ensuring defendants’ 

presence at trial were sufficient to justify pretrial detention without bail.  Pet. App. 9-10.  Next, 

the court asked whether the State’s process for realizing these goals provided a sufficiently 

accurate determination of which persons might threaten the community or flee.  Pet. App. 11-19; 

see Salerno, 481 U.S. at 750.  It concluded that Prop 103 did not provide an accurate determination 

because it simply assumed that every person accused of the crime, for whom the state had shown 

proof evident or presumption great that the person had committed the crime, was therefore 

unmanageably dangerous.  Pet. App. 19; see Salerno, 481 U.S. at 750 (upholding the federal statute 

because it “narrowly focuses on a particularly acute problem”); Lopez-Valenzuela v. Arpaio, 770 

F.3d 772, 784-89 (9th Cir. 2014) (invalidating Arizona’s constitutional amendment categorically 

disallowing bail for illegal immigrants because it was a “scattershot” measure).  Thus, Prop 103 

insufficiently protected citizens’ interest in liberty and violated defendants’ right to due process.  

Pet. App. 19.  Although Mr. Goodman does not agree with every step of the court’s analysis,6 it 

reached the correct result. 

1. Prop 103 did not serve a legitimate governmental purpose 

Prop 103 did not serve a legitimate purpose.  The ballot for Proposition 103 provided five 

arguments “for” Proposition 103 and none “against.”7  The first argument, by the senator who 

                                                           
6 Rule 15.2 of the Rules of the Supreme Court of the United States admonishes counsel that “they have an obligation 
to point out in the brief in opposition, and not later, any perceived misstatement made in the petition” as well as “[a]ny 
objection to consideration of a question presented based on what occurred in the proceedings below,” or risk waiving 
those objections. 
7 Available at http://apps.azsos.gov/election/2002/Info/pubpamphlet/english/prop103.pdf.  

http://apps.azsos.gov/election/2002/Info/pubpamphlet/english/prop103.pdf
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sponsored the measure, described “[s]lick defense lawyers” who hoodwinked judges into 

“allowing predators back on the street for just a few hundred dollars.”  This senator, along with 

each of the other writers (excepting one, purportedly a 13-year-old boy, but including a 

gubernatorial candidate using the ballot as an political advertisement) misled voters into believing 

that, under the law prior to Prop 103, judges could not hold defendants non-bailable.  Two 

arguments cited unspecified, false statistics.  The ballot deceived the voters, most egregiously by 

telling them that courts could not deny bail upon a showing that the defendant is dangerous.  

Arizona courts could (and can) deny bail if a person poses a threat to any person or the community 

as a whole.  See A.R.S. § 13-3961(D).  “At most, the vote shows that voters perceived a problem, 

not that one actually existed.”  Lopez-Valenzuela, 770 F.3d at 783 n.6.8  Because Prop 103 did not 

address a legitimate state interest, it fails the first step of this Court’s analysis in Salerno.  See 481 

U.S. at 747. 

2. Prop 103 was punitive, not regulatory 

Detention in the Maricopa County jail is punitive.  Pretrial detention is non-punitive only 

if the conditions of confinement are constitutional.  See Bell, 441 U.S. at 535-36.  The Maricopa 

County jail has been under supervision of the federal courts since 1981 pursuant to a consent 

decree, and its conditions continue to be out of compliance with the Constitution even now, 37 

years later.  See Graves v. Penzone, No. CV-77-00479-PHX-NVW, 2018 WL 4006748 (Aug. 22, 

2018).  Further, a person cannot be detained prior to trial indefinitely or subjected to brutality 

without purpose.  See Jackson, 406 U.S. at 738.  But Arizona courts have functionally erased the 

speedy trial right, allowing unreasonable lengths of detention in inhumane conditions.  See State 

                                                           
8 The State’s “victims’” amici are incorrect that “80 percent of Arizona voters approved Proposition 103,” stated at 
page three of their brief.  Of 2,229,180 active registered voters, 907,410 voted “yes” on Prop 103, which is 40 percent 
of Arizona voters.  See https://apps.azsos.gov/election/2002/General/Canvass2002GE.pdf (last visited Dec. 9, 2018). 

https://apps.azsos.gov/election/2002/General/Canvass2002GE.pdf
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v. Tepper, No. 1 CA-CR 16-0294, 2017 WL 2590649 (Ariz. June 15, 2017) (mem.) (finding no 

error where mentally ill old man with no prior felonies was detained prior to trial in solitary 

confinement for over two years for the crime of throwing a rock through a window);9 State v. 

Mosley, No. 1 CA-CR 15-0588, 2017 WL 2686459 (Ariz. June 22, 2017) (mem.) (state exceeded 

speedy trial limits, Court of Appeals rejected two interlocutory appeals for relief, and, on direct 

appeal, declined to find error); Mesa v. Granville, 386 P.3d 387, 388 (Ariz. 2016) (state may extend 

time for filing a notice of intent of death indefinitely by dismissing and simultaneous re-filing the 

case); State v. Rose, 121 Ariz. 131, 137 (Ariz. 1978) (speedy trial deadlines may generally be reset 

indefinitely through the state’s dismissal and re-filing of a case).10   

3. The “proof evident, presumption great” standard is no more exacting than 

the burden to show probable cause 

The “proof evident presumption great” (“PEPG”) standard, as applied in Arizona, does not 

protect defendants.  The State and its amici urge that a person found to have committed a crime by 

PEPG is as good as guilty.  But, in Arizona, the PEPG hearing is an empty ritual.  A hearing to 

reinstate bail occurs within seven days of the initial appearance, meaning that the defense has no 

opportunity to conduct an investigation, marshal exculpatory evidence, or hire an expert to 

challenge evidence like DNA.  See Ariz. R. Crim. P. 7.2(b)(4)(B), 7.4(c)(3).  At the hearing, the 

State is allowed to meet its burden by entering hearsay statements through any police officer.  See 

                                                           
9 See also Michael Kiefer, This Program for Mentally Ill Defendants Mostly Focuses on Declaring Them Fit for Trial, 
Arizona Republic, 2018, available at https://www.azcentral.com/in-depth/news/local/arizona-
investigations/2018/12/11/restoration-competency-jail-program-defendants-mental-illness-maricopa-county-
superior-court/712133002/ (last visited Dec. 12, 2018). 
10 One study has shown that jail causes innocent people to plead guilty, allowing prosecutors to present—as here—
only their version of the facts as “admitted truth” without adversarial testing.  See Will Dobbie et al., The Effects of 
Pre-Trial Detention on Conviction, Future Crime, and Employment: Evidence from Randomly Assigned Judges, 
National Bureau of Economic Research 3 (Aug. 2016) (“Pre-trial release decreases the probability of being found 
guilty by 15.6 percentages points . . . .”) available at https://www.nber.org/papers/w22511.pdf (last visited Dec. 13, 
2018). 

https://www.azcentral.com/in-depth/news/local/arizona-investigations/2018/12/11/restoration-competency-jail-program-defendants-mental-illness-maricopa-county-superior-court/712133002/
https://www.azcentral.com/in-depth/news/local/arizona-investigations/2018/12/11/restoration-competency-jail-program-defendants-mental-illness-maricopa-county-superior-court/712133002/
https://www.azcentral.com/in-depth/news/local/arizona-investigations/2018/12/11/restoration-competency-jail-program-defendants-mental-illness-maricopa-county-superior-court/712133002/
https://www.nber.org/papers/w22511.pdf
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Segura v. Cunanan, 196 P.3d 831, 838 (Ariz. 2008).  Mr. Goodman’s hearing provides a typical 

example.  A single witness testified, a police officer who had been assigned to the case five years 

after the original complaint.  App. 9-10.  That officer relayed double- and triple-hearsay, such as 

the victim’s statement to another officer back in 2010.  The officer also said that another person 

not at the incident told an unnamed police officer that the victim said that she had acted consistently 

with her statements to other officers.  App. 9-15.  The State and its amici are wrong to equate this 

to clear evidence of guilt.  Given the shortness of time and removal of the evidentiary rules, there 

is no functional difference in the State’s burden between the probable cause finding at day two 

following arrest and the PEPG finding at day ten; therefore, basing a complete denial of bail on 

the PEPG hearing is improper.  See Gerstein, 420 U.S. at 124; Riverside, 500 U.S. at 57.  Further, 

the process says nothing about the person’s flight risk or danger to the community, providing no 

protection for defendants who may be unnecessarily detained.  Salerno, 481 U.S. at 750 (upholding 

a bail statute with procedures “designed to further the accuracy” of finding “the likelihood of future 

dangerousness”). 

4. No crime, by its bare elements, can show that every person accused of it is 

a continuing danger to the community 

The State urges that a criminal offense may, by its bare elements, show that every person 

accused of the crime is a continuing danger to the community.  This is wrong because criminal 

statutes are not written to predict the future dangerousness of a group of persons.  They are written 

to inform citizens of what conduct will not be tolerated and the punishment for that conduct.  See, 

e.g., A.R.S. § 13-101 (purpose of Arizona criminal statutes is “[t]o define the act or omission and 

the accompanying mental state which constitute each offense and limit the condemnation of 

conduct as criminal when it does not fall within the purposes set forth”).  Not only are statutes 
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targeted at particular conduct at a particular moment, but it is unconstitutional for a state to punish 

people based on what they might do in light of the conduct of others.  See generally City of Chicago 

v. Morales, 527 U.S. 41, 99 (1999); Robinson v. California, 370 U.S. 660, 666 (1962); Lanzetta v. 

State of New Jersey, 306 U.S. 451, 455-56 (1939).   

5. The lower court was correct that Arizona’s sexual assault statute cannot 

inherently predict future dangerousness 

The State’s theory would allow a person to be detained forever, because if people accused 

of sexual assault for whom PEPG has been shown are presumptively too dangerous to allow on 

the street, they certainly won’t be any safer after they’ve been found guilty beyond a reasonable 

doubt and spent years in prison.  In Hendricks, this Court upheld a scheme for detaining “sexually 

violent” people post-conviction only because it required an individualized showing of 

dangerousness with annual opportunities for the individual to prove he was not dangerous.  521 

U.S. at 360-63.  For this reason alone, Prop 103 was a blatant overreach that does not merit this 

Court’s attention. 

Further, it is empirically, indisputably false that persons accused of Arizona’s sexual 

assault statute necessarily threaten community safety.  Maricopa County prosecutors and judges 

regularly determine that people indicted for sexual assault should be given a suspended sentence 

with probation.11  The trial court found that, in Mr. Goodman’s bail hearing, “there was no 

evidence introduced that [Mr. Goodman] poses an ongoing danger to the Victim or community,” 

and the State has never since disputed that fact.  Pet. App. 84 (emphasis added).12   Similarly, every 

                                                           
11 See, e.g., App. 51-61 (State v. Minniefield, CR2015-000878-001, dkts. 1 & 57 (Super. Ct., Ariz.)); App. 62-70 (State 
v. Begay, CR2014-137705-001, dkts. 7 & 41 (Super. Ct., Ariz.)); App. 71-79 (State v. Gerrad Nance, CR2015-001755-
001, dkts. 1 & 35 (Super. Ct., Ariz.)); App. 80-89 (State v. Burks, CR2015-126663-001, dkts. 7 & 95 (Super. Ct., 
Ariz.)); App. 90-98 (State v. Kingsley, CR2014-005888-001, dkts. 1 & 56 (Super. Ct., Ariz.)). 
12 See also App. 99-102 (State v. Figueroa, CR2017-106797-001, dkt. 14 (Super. Ct., Ariz.) (finding that state failed 
to prove future dangerousness of sexual assault defendant after an evidentiary hearing)); App. 103-106 (State v. 
Henderson, CR2017-107553-001, dkt. 12 (Super. Ct., Ariz.) (same)). 
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defendant receives an evidence-based risk assessment from the trial court’s pretrial services 

division, and many defendants accused of sexual assault are found to pose no risk to the 

community.13  The State has insisted at each step that the judiciary declare a fact—the categorical 

dangerousness of people accused of sexual assault—that is not a fact.  Judicial fiats enforcing 

untruths as truths do not engender trust in the courts. 

To the extent that any crime could be so heinous as to merit pretrial detention simply 

because of its heinousness, Arizona’s sexual assault statute is not it because it is not a 

straightforward rape statute.  Although rape is a subset of what can be charged, the statute also 

encompasses non-penetrative sexual contact, and its definition of “without consent” broadly 

includes deception.  Pet. App. 94-97.  For example, in one of the companion cases brought to the 

lower court with Mr. Goodman’s, the State brought sexual assault charges against a 72-year-old 

man who had invasive colon cancer for receiving an enema under false pretenses.14  He was jailed 

on the State’s theory that all persons accused of sexual assault are too dangerous to allow on the 

streets, and he died under custody of the Maricopa County Sheriff’s Office.15  Another example 

is, because the statute’s definition of “without consent” includes the deception of one person to 

another that they are married, a couple who lived together as married for decades where one partner 

believes that Arizona recognizes common-law marriage and the other knows that it does not, then 

the partner with the better knowledge of Arizona law would be committing sexual assault.  See 

Pet. App. 95.  For these reasons, the Arizona Supreme Court has held that sexual assault is not 

inherently violent.  State v. Bible, 175 Ariz. 549, 604 (1993). 

                                                           
13 See, e.g., App. 107-110 (State v. Jariwala, CR2016-154858-001, dkt. 4 at 3 (Super. Ct., Ariz.) (pretrial 
determination of minimal risk of sexual assault defendant)). 
14 App. 111-37, particularly 116-20 & 131. (State v. Jerry Geisler, CR2017-121763-001 (Super. Ct., Ariz.)).  
15 App. 116-20. 
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The recidivism statistics do not help the State and its amici.  First, their cited studies, with 

two exceptions, concern convicted persons, not the pretrial context at issue here.  Further, they do 

not involve Arizona’s sexual assault statute, instead addressing either rape (which is only a subset 

of the sexual assault statute) or “sex offenses” as a whole, including things like indecent exposure 

or the possession of child pornography.  In part, the lower court addressed these statistics, including 

those relied upon by this Court in Smith v. Doe, 538 U.S. 84, 103 (2003) and McKune v. Lile, 536 

U.S. 24 (2002).  See Pet App. 13-16.  And this Court’s statements in those cases that the “risk of 

recidivism posed by sex offenders is ‘frightening and high’” were not based in fact and have since 

been widely criticized.16  Finally, convicted sex offenders have a lower rate of recidivism than any 

category except homicide offenders, and they are equal to DUI offenders.17  The only two cited 

studies pertaining to pre-conviction release conclude that accused rapists—and, again, Arizona’s 

sexual assault statute includes much conduct that is not rape—were rearrested (not necessarily 

convicted) for a felony in 3 percent, in one study, and 4 percent, in the other, of cases—the lowest 

rates of all defendants except, again, for murderers.18  

                                                           
16 See, e.g., Ira Mark Ellman & Tara Ellman, “Frightening and High”:  The Supreme Court’s Crucial Mistake About 
Sex Crime Statistics, 30 Const. Comment. 495 (Fall 2015); Adam Liptak, Did the Supreme Court Base a Ruling on a 
Myth?, New York Times, 2017, https://nyti.ms/2mvdQOd  (last visited Dec. 9, 2018); Radley Balko, The Big Lie 
About Sex Offenders, Washington Post, 2017, https://wapo.st/2zRvmSi (last visited Dec. 9, 2018). 
17 See, e.g., Bureau of Justice Statistics (“BJS”), Recidivism of Offenders Placed on Federal Community Supervision 
in 2005:  Patterns from 2005 to 2010, at 6 (June 2016), available at 
https://www.bjs.gov/content/pub/pdf/ropfcs05p0510.pdf; Recidivism of Prisoners Released in 30 States in 2005:  
Patterns from 2005 to 2010, at 8 (April 2014), available at https://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf; 
BJS, Recidivism of Prisoners Released in 1994, at 8 (June 2002), available at 
https://www.bjs.gov/content/pub/pdf/rpr94.pdf; accord Arizona Criminal Justice Commission:  Statistical Analysis 
Center Publication, Recidivism of Sex Offenders Released from the Arizona Department of Corrections, at 9 (Feb. 
2009), available at https://cvpcs.asu.edu/sites/default/files/content/projects/Rodriquez%20stevenson.pdf. 
18 See BJS, Felony Defendants in Large Urban Counties, 2009—Statistical Table 19 (DOJ 2013), available at 
https://www.bjs.gov/content/pub/pdf/fdluc09.pdf (last visited Dec. 9, 2018); BJS, Felony Defendants in Large Urban 
Counties, 2006 9 (DOJ 2010), available at https://www.bjs.gov/content/pub/pdf/fdluc06.pdf (last visited Dec. 9, 
2018). 
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https://www.bjs.gov/content/pub/pdf/rpr94.pdf
https://cvpcs.asu.edu/sites/default/files/content/projects/Rodriquez%20stevenson.pdf
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6. Sexual assault does not categorically present a flight risk 

Bail historically may be denied for individuals facing the death sentence or life 

imprisonment based on the reasonable presumption that they would flee to save their lives.  See, 

e.g., United States v. Kennedy, 618 F.2d 557, 558-59 (9th Cir. 1980).  As noted above, individuals 

charged with sexual assault in Arizona typically receive terms of years or even probation; Mr. 

Goodman was sentenced to four years.19  The presumptive sentence for a first-time offender is 7 

years, and the maximum is 14 years.  Pet. App. 97.  No authority suggests that any sentence less 

than the death penalty or lifetime imprisonment can support a presumption of flight risk. 

7. Conclusion:  The lower court’s decision was correct 

States cannot detain a person without an individualized finding that the person threatens 

community safety or presents a flight risk.  Mere accusation and a finding of PEPG that a person 

may have committed sexual assault cannot substitute for this finding.  For these reasons, the lower 

court’s decision was correct, and this Court’s intervention is unnecessary. 

II. This Case Is Not a Good Candidate for Revisiting this Court’s Approach to “Facial 

Challenges” 

The State asks this Court to examine the Arizona Supreme Court’s interpretation of “facial” 

versus “as-applied” challenges.  This Court should decline for three reasons. 

First, the State’s request is premature.  Neither the State nor—more surprisingly—the 

professor amici cited this Court’s most recent explanation of facial-versus-applied challenges in 

City of Los Angeles v. Patel, 135 S. Ct. 2443 (2015), although the lower court relied on Patel in 

each of the cases that the State disagrees with.  See Simpson v. Miller, 387 P.3d 1270, 1273-74 

(Ariz. 2017); Morreno v. Brickner, 416 P.3d 807, 811 (Ariz. 2018); Pet. App. 20 (incorporating 

                                                           
19 App. 138-43 (State v. Goodman, No. CR2017-108708-001, dkt. 55 (Super. Ct., Ariz.)). 
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Morreno).  There has not been a fair chance yet to see whether courts continue to express confusion 

regarding facial challenges post-Patel. 

Second, the choice of whether to entertain a “facial” versus “as-applied” challenge is a 

matter of judicial discretion, not constitutional interpretation.  In that sense, the lower court’s 

decision to invalidate Arizona’s constitutional provision on its face is similar to the lower court’s 

decision to hear the case after Mr. Goodman had been convicted even though there was no “case 

or controversy” under Article III of the United States Constitution.  See, e.g., Lee v. Am. Nat. Ins. 

Co., 260 F.3d 997, 1001-02 (9th Cir. 2001) (state courts are not bound by Article III standing 

requirements).  The same principle applies to the state court’s decision to invalidate its own law 

wholly rather than in part.  The difference between “facial” invalidation and “as-applied” 

invalidation concerns the scope of the remedy, not a court’s substantive interpretation of the law:  

When a court pronounces a statute facially invalid, the force of its 
holding inheres entirely in the doctrines of claim preclusion, issue 
preclusion, and precedent as well as in the scope of any injunction 
that the court issues to enforce its judgment.  In the case of the 
Supreme Court, the doctrine of precedent is especially important, 
because the Court’s precedents on issues of federal law bind all 
inferior courts. 

Richard H. Fallon, Jr., Fact and Fiction About Facial Challenges, 99 Cal. L. Rev. 915 (“Fallon”), 

974 (2011).  The Arizona Supreme Court is not an “inferior court” in the sense that it must heed 

this Court’s rules regarding procedure or the exercise of its discretion, so long as its procedures 

and discretionary decisions do not result in a deprivation of a party’s constitutional rights.  See 

generally Montgomery v. Louisiana, 136 S. Ct. 718, 732-36 (2016).  The Arizona Supreme Court 

has simply decided to provide a broad remedy rather than a narrow one: 

If [a federal court’s hypothetical pronouncement] of facial invalidity 
[of a state statute] occurred in a class action on behalf of all doctors 
practicing medicine in the state, it could, of course, bar all 
prosecutions under the statute.  But this result would depend, once 
again, on the sweep and force of the federal injunction and on the 
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doctrine of issue preclusion, not on any talismanic force inhering in 
the terms “facial challenge” or “facial invalidity.” . . .  It would much 
enhance the clarity of the analysis to speak instead about broad and 
narrow judicial rulings, about the claim and issue preclusive effects 
of lower court judgments . . . . 

Fallon at 974.  Thus, if the lower court erred in its interpretation of the Constitution, then this 

Court’s contrary interpretation would control all courts in the nation.  But the lower court’s 

decision to provide a broad remedy has no basis in the Constitution or federal law any more than 

if its decision to invalidate Prop 103 on its face flowed from its interpretation of the state 

constitution. 

 Finally, neither the State nor the lower court dissenters have proposed a viable 

interpretation of standing, giving this Court little to work with.  The State and the dissenters argue 

that the removal of an entire stage of due process—here, the bail determination—cannot be 

challenged on its face so long as some defendant, at some point, would have been denied relief 

had he received due process.  Under this theory, the State could pass a statute:  EVERYONE MUST 

BE IMPRISONED IMMEDIATELY.  And no citizen caught up in the State’s mass arrests could challenge 

that statute on its face because someone, somewhere in the State of Arizona has absconded after 

being found guilty, violated their terms of probation, or escaped from the state prison, providing 

at least one “circumstance” under which “the law can be applied constitutionally.”  Pet. 34.  

Instead, says the State, every single citizen would need to bring an as-applied challenge.  Pet 35.  

That can’t be right.  See Patel, 135 S. Ct. at 2451 (“[The City’s] logic would preclude facial relief 

in every Fourth Amendment challenge to a statute authorizing warrantless searches.  For this 

reason alone, the City’s argument must fail.”).  Surely another petitioner can offer this Court a 

more viable argument. 

 Besides, the Salerno test has a plain meaning when read within its context.  This Court’s 

sentence, “The fact that the Bail Reform Act might operate unconstitutionally under some 
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conceivable set of circumstances is insufficient to render it wholly invalid,” 481 U.S. at 745, taken 

within the context of the rest of the opinion, its comparison to the procedures in Schall, id. at 752, 

and the other detention cases discussed above and cited within Salerno, should be read as a 

comment on the accuracy of the Bail Reform Act.  The critical inquiry in all of this Court’s 

detention jurisprudence has been whether the state or federal government has implemented 

procedures sufficiently robust to avoid incorrectly detaining a person who is neither dangerous nor 

a flight risk.  Salerno itself repeatedly said that the Act withstood a facial challenge because it was 

not “by any means a scattershot attempt to incapacitate those who are merely suspected of these 

serious crimes,” id. at 750, its “procedures . . . are specifically designed to further the accuracy” 

of future dangerousness, id. at 751, and because of the extensive nature of those procedures.  

Similarly, Schall rested on the fact that there did not appear to be “any additional procedures that 

would significantly improve the accuracy” of the court’s decision, 467 U.S. at 277, and Addington 

required a higher burden “to reduce the chances that inappropriate commitments will be ordered,” 

441 U.S. at 427.  This Court in Salerno meant that the Act’s procedures sufficiently guarded 

against the risk of error, even if it was not perfect.  By contrast, the State would remove all process 

entirely and let the chips fall where they may.  An imperfect process, however, cannot be fairly 

compared to the complete removal of process.  Even the Salerno formulation requires states and 

courts to consider “sets of circumstances” rather than rely on generalizations drawn from untruths 

told about people other than the defendant.  Certainly nothing in Salerno or this Court’s other cases 

allow categorical detention on the basis of dangerousness without individualized proof. 

 

CONCLUSION 

For these reasons, Mr. Goodman respectfully asks this Court to deny the petition. 
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