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[436] PROCEEDINGS 

THE CLERK: 3:14CV852, Golden Bethune-Hill, et 
al., versus Virginia State Board of Elections, et al., 
versus Virginia House of Delegates. 

JUDGE LEE: Good morning, counsel. Good 
morning, Delegate Jones. 

JUDGE PAYNE: Good morning. 

MR. HAMILTON: Your Honors, good morning. I 
wanted to bring to the Court’s attention two items: 
Number one, there was a docket entry last night 
referencing the stipulation, the factual stipulation of 
the parties, and I believe the clerk made an error. The 
correct docket number is 83, not 80, and that’s, no 
doubt, due to my fault because I misspoke when I first 
said 80 and then corrected it to 83. So the correct 
docket entry should be docket 83, and I just wanted to 
correct that for the record. 

JUDGE PAYNE: Thank you, Mr. Hamilton. 

MR. HAMILTON: And then second, I neglected to 
point out to the Court and bring to the Court’s 
attention the previously submitted deposition 
designations filed by both parties. It’s been previously 
filed. That’s docket entry number 90, and that, of 
course, is part of our case. 

JUDGE PAYNE: You mean as part of your case. 

[437] MR. HAMILTON: Yes. 

JUDGE PAYNE: All right. I guess technically we’ll 
reopen the case and allow those entries in. You have 
no objection, Mr. Braden? I take it you knew they were 
coming. 
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MR. BRADEN: I have no objection, Your Honor. 

JUDGE PAYNE: All right, they’re part of the case, 
and thank you very much, Mr. Hamilton, for catching 
that. Sometimes in the heat of these things, we 
overlook a few things. No harm, no foul. 

MR. HAMILTON: Thank you, Your Honor. 

JUDGE PAYNE: Mr. Spiva, are you going to pick 
up? 

MR. SPIVA: Yes, Your Honor, thank you. 

JUDGE PAYNE: Delegate Jones, I remind you, you 
are under the same oath you took yesterday. 

MR. JONES: Yes, sir. 

STEVEN C. JONES, 

a witness, called at the instance of the defendant, 
having been previously duly sworn, testified as 
follows: 

CROSS-EXAMINATION 

BY MR. SPIVA: (resuming) 

Q Good morning, Delegate Jones. How are you 
doing? 

[438] A  Great. Good morning to you. 

Q Thank you. I think yesterday when we stopped, 
Delegate Jones, we were looking at Plaintiffs’ Exhibit 
35. Do you still have that notebook in front of you? 

A Yes, sir. 

Q Could you turn to Plaintiffs’ Exhibit 35, please. 

A I’m there. 

Q And if you could turn to page 72, I’d appreciate 
it. 
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MR. SPIVA: Your Honors, would it be all right if we 
put a demonstrative exhibit? It was one we’ve used 
previously. 

JUDGE PAYNE: Sure. No objection, Mr. Braden? 
You know what it is? 

MR. BRADEN: Actually, I do object to that, Your 
Honor. I have no problem with everything below the 
top line, but on the 55 percent rule, it does not seem to 
be – 

JUDGE PAYNE: You mean the caption? 

MR. BRADEN: The caption is incorrect. 

JUDGE PAYNE: Take it down if he’s objected to it 
unless you want to cover up the caption. 

MR. SPIVA: That’s fine, Your Honor. 

JUDGE PAYNE: All right. I think he’s right. That’s 
your argument, and he’s got a different position. We 
can’t go both ways. 

[439] MR. SPIVA: Understood. 

JUDGE PAYNE: Take that off the slide, please. 
Thank you. 

Q So, Delegate Jones, if I could turn your 
attention to page 72 of Exhibit 35, starting at line five, 
Delegate Armstrong asks you a question. He says, “So 
the gentleman has stated that in his opinion nothing 
below a 55 percent minority-majority district would be 
sufficient for the minority community to elect its 
candidate of choice?” 

Delegate Armstrong asked you that question; 
correct? 

A That is correct. 
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Q And in the next line, starting line ten, you 
answer, “I’m not sure he was listening closely. I said 
it’s my opinion from the testimony that was received 
during our public hearings that the community felt 
that they needed a percentage of 55 percent or better. 
That was my response to the gentleman.” 

And that was your response and statement on the 
floor of the House; is that correct? 

A That is correct. 

Q Okay. Let me ask you to turn in the same 
exhibit, Plaintiffs’ Exhibit 35, to page 107, and I’m 
going to start with the statement of yours on line 16, 
Mr. Jones. It says, “Mr. Speaker, I must admit to the 
gentleman – I told my wife I wouldn’t use any versus 
from songs, so I [440] won’t. I’m a little dazed and 
confused. I’m looking here at the – what I have for the 
commission plan, option one, and I have a high 
percentage of black voting-age population of 56.8 and 
a low of 52.7. 

“Now, I can tell the gentleman in House Bill 5001 
that is substituted before this body, we – every single, 
solitary district majority-minority is over 55 percent. 
Now, I know I wasn’t that good at math. I’m not a math 
major, but from my reading of this and my double-
checking it, that’s what I have. 

“So maybe we just have – you know, numbers can 
say different things to different people, and I can stand 
to be corrected based upon what I’ve had available to 
me throughout this process and I have – and I am a 
detail person. I double-check it twice. You know, I’m 
not a very good carpenter, so I always measure three 
times before I cut one time. 
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“So I’m looking at it, and I do not agree with that 
statement. As a matter of fact, the average black 
voting-age population is 54.4 percent in the 12 plan 
from the commission.” 

That was also your statement in the floor of the 
House; isn’t that right? 

A That is correct, and I was speaking in reference 
to the 55 percent that was the DLS which rounded to 
greater [441] than 100 percent. 

Q Okay, fair enough, but you didn’t say in that 
statement that you – there was this different 
calculation, that there was a DOJ black calculation 
that was less than 55 percent, did you? 

A No, I did not, but I did know that the method I 
introduced had three districts that were below the 55 
percent. 

Q But you didn’t note that in the statement in the 
House, did you – 

JUDGE PAYNE: Mr. Spiva, we can read and 
understand what he did not say. There’s no need to ask 
him what he didn’t say. You can make that in your 
argument, but you don’t need to take up time doing 
that. 

Q Let me ask you to turn to page 113 of the same 
exhibit. It’s starting on line one. Delegate Morrissey 
asks you a question. He says, “Given that the 
gentleman then studied the plan, I would ask him, 
does he distinguish as there being a difference 
between a 55 percent BVAP versus 53 BVAP,” and you 
say, “Mr. Speaker,” and Delegate Morrissey continues, 
“That is, does the gentleman consider that a 
significant and meaningful difference,” and you 
respond, “Mr. Speaker, I would say based on the 
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testimony that we have, that we heard during the 
process, I would say yes, based on the testimony from 
[442] the community.” 

Is that – that was your response to Mr. Morrissey on 
the floor of the House? 

A Yes. That was based on testimony from the 
community and also just election returns that – in 
elections that I had observed over the years. 

Q And let me ask you, you’ve mentioned testimony 
from the community. Are you referring to the 
community meetings that you held around the state at 
– as part of the redistricting process? You had 
testified, I think, about that yesterday, that there were 
these community meetings that you held, public 
meetings? 

A That and from the members of the black caucus, 
yes. 

Q Okay. But in terms of input from the 
community, you are primarily talking about these 
public hearings that you had? 

A And the black caucus, yes, sir. 

Q So if we scour the transcripts of those hearings, 
those public documents, isn’t it fair to say that we 
won’t find one reference to the need for a 55 percent or 
greater BVAP in the 12 challenged districts? 

A I did not read – I did not attend every public 
hearing. I did not read the transcripts from every one 
of those public hearings. 

Q Do you recall a specific instance of a community 
[443] member coming into one of these public hearings 
and saying that their district, one of these challenged 
districts needed to have a 55 percent or greater BVAP? 
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A No, I don’t, but I do recall the black members of 
the black caucus telling me that they felt they needed 
north of 55 percent based on some personal experience 
by the black caucus members, and other elections that 
had occurred in districts that they currently finally 
won by being a Caucasian. 

Q Understood, but my question was directed 
specifically to community members. Let me shift for a 
minute, and I’d like to have you turn to a different 
exhibit, if you will. It’s Plaintiffs’ Exhibit 48 in your 
book. 

A I don’t have 48 in my book. 

JUDGE PAYNE: He’s getting you a book. While he’s 
looking at that, are you through with this volume for 
awhile? 

MR. SPIVA: Yes, Your Honor. 

Q Delegate Jones, I can, if you need this, I can 
direct you to another exhibit which will demonstrate 
that this is part of the 2011 preclearance submission 
to the DOJ from the Commonwealth, but do you 
recognize it as such? 

A I recognize it as a submission. I did not read it. 
That would have been done by the Attorney General’s 
Office working with Legislative Services. My job would 
have been [444] officially done as a patron of the bill. 

Q I see. But it was prepared in order to try to 
obtain preclearance for the plan? 

A It was required – it was prepared as required by 
law, yes, sir. 

Q Right. And presumably the idea was to 
encourage DOJ to preclear the plan. 

A I think that’s self-evident. 
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Q And I assume that the House tried to provide 
DLS and DLS provided DOJ accurate information? 

A I would say the House didn’t provide anything. 
We work with the Division of Legislative Services on a 
bill. The bill has to go through enrolling – drafting 
first, and then it goes to the process of being approved, 
signed by the president of the Senate, signed by the 
speaker of the House, goes to the governor for 
signature, and then is enrolled. The House members 
have nothing to do with that part of the enrollment. 
Then it becomes law. 

Q Fair enough, but this is the submission that was 
done on behalf of the Commonwealth to try to get the 
plan pre-cleared. Why don’t I turn your attention to 
page 11 of this document, which I should have 
mentioned for the record is titled “Legislative History 
of 2011 Virginia and General Assembly Redistricting 
Plans.” It’s attachment 17 to the preclearance 
submission, and let me just turn [445] your – 

JUDGE LEE: I’m sorry. Did he say that he wrote 
this? 

MR. SPIVA: He did not write it. This was an official 
document that was submitted to the DOJ for the 
preclearance. 

JUDGE LEE: I thought I heard him say that the 
Attorney General prepared this. Is that right? 

THE WITNESS: They did – I’m sorry. If I may – in 
conjunction with Division of Legislative Services 
working with the Attorney General. They then file to 
the Department of Justice, and I believe they also 
simultaneously file with the district court. 

JUDGE LEE: So is this your document? 
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THE WITNESS: No, it’s not my document. It 
belongs to the House. It’s a, quote unquote – when a 
bill is enrolled and then it becomes law, this document 
was prepared because of the requirement for 
preclearance with the Department of Justice. 

JUDGE LEE: Go ahead. 

JUDGE PAYNE: Have you read it before today? 

THE WITNESS: No, sir. 

Q I just want to turn your attention to one 
sentence that is in the document that was prepared by 
DLS and the Attorney General. In the second full 
paragraph, the [446] paragraph that begins “As 
outlined in attachment five,” and a few lines down 
you’ll see all – 

JUDGE LEE: Page 11? Are you referring to page 11? 

MR. SPIVA: Yes, sir. Yes, Your Honor. 

Q And then second full paragraph, six lines down 
you see a sentence that says, “All 12 black majority 
districts were maintained in chapter one with greater 
than 55 percent black VAP – a range of 55.2 percent to 
60.7 percent.” 

And so it’s fair to say that the Attorney General and 
DLS submitted, as part of the Commonwealth’s 
submission to the DOJ, a document that affirmed that 
all 12 black majority districts had a 55 percent BVAP 
or higher; is that fair? 

MR. BRADEN: I object to the form of that question. 
It isn’t fair to ask him a question about a document 
that, one, he didn’t author; two, he’s never read before. 
It seems to me to be the wrong way to phrase that 
question. 

JUDGE PAYNE: Sustained. Objection sustained. 
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Q So, Delegate Jones, were you aware that this 
statement that I just read was made to the DOJ? 

A I would say knowing that they used a 
population total that exceeded 100 percent based on 
the documents that they [447] had, that that’s what 
they would have presented. That’s not what DOJ 
would have seen when they put the block assignment 
file into their computer to run their analysis. 

JUDGE PAYNE: I think the question was, were you 
aware that this statement had been made. 

THE WITNESS: No, I was not aware the statement 
had been made, but I would assume it would have been 
made. 

Q Let me ask you to turn – and I apologize, Your 
Honors, because I think I do need to go back to the 
other notebook which is – to Plaintiffs’ Exhibit 9 which 
is in the notebook that everybody was just looking at. 
Do you have it, Delegate Jones? 

A I do. 

Q All right. And you see that the cover of this is 
from the Federal Register, Wednesday, February 9th, 
2011, Department of Justice, and if you flip through to 
the second page, it says “Guidance Concerning 
Redistricting Under Section 5 of the Voting Rights 
Act,” and at the top, it’s dated Wednesday, February 
9th, 2011. I take it you saw this document during the 
period that you were involved in redistricting in 2011? 

A I was aware that the document existed, yes. 

Q And you actually looked at it, didn’t you? 

A I can’t say that I looked at it. I don’t recall. I had 
attorneys who were assisting me and helping me along 
[448] the way. 
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Q Have you seen it before? 

A I believe that I have. I recall a document that I 
got, I think the week before. I think it was dealing 
maybe with the census numbers that were official, and 
I’m certain that I received this at some point along the 
way, but I can’t say with 100 percent certainty that I 
read it in that regard. It’s only, what, about four pages, 
I guess, but I can’t say that I read it. 

Q You can’t say that you read every line of it? 

A I’m certain I did not read every line. I would 
have perused it, if anything, to be quite honest with 
you. 

Q Okay, but you did receive it? 

A I received it. I’m certain that I did. 

Q Okay. Thank you. Let me ask you to – let me 
direct your attention, I guess, to the second printed 
page, so page 7471, page three of the document. That 
would be a little easier. Look at the bottom, it says 
page three. 

And the right-hand column – there are three 
columns. The right-hand column, and about, I guess, 
it’s the second full paragraph, it says, um, “In 
determining whether the ability to elect exists in the 
benchmark plan and whether it continues in the 
proposed plan, the Attorney General does not rely on 
any predetermined or fixed demographic percentages 
at any point in the assessment.” 

[449] Were you aware of that guidance by the  
DOJ in terms of Section 5, that they don’t use 
predetermined or fixed demographic percentages at 
any point in the assessment? 
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A I recall from reading “Drawing the Lines,” Mary 
Spain’s document, Legislative Services, that there 
were certain things you looked to consider, and one 
would certainly be what the benchmark districts were, 
but there was no predetermined number that had to 
be met. 

Q And you were concerned about retrogression in 
the drawing of the new map; is that correct? 

A I was concerned about compliance with the 
Voting Rights Act, yes, sir. Voting Rights Act and the 
constitution. 

Q And that includes avoiding retrogression? 

A Absolutely. 

Q And this is the DOJ guidance on that question; 
is that right? 

A I think partly their guidance. I can’t speak to if 
it’s their total guidance. 

Q Do you know whether it’s the guidance or not? 

A No, no. I think there are many things that guide 
the Voting Rights Act. This is certainly one of them. I 
would not say it’s all of the items that you have to 
consider when you are doing that. 

Q My question wasn’t that. It actually was this: 
Were [450] you aware that this was the DOJ’s 
guidance on that question, compliance with the Voting 
Rights Act under Section 5? 

A That there was a functional analysis required? 

Q No. My question is, were you aware that this 
was the DOJ’s guidance on the question of compliance 
with the Voting Rights Act, specifically Section 5? 
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A I was aware that you could not retrogress to 
give the – I think it’s the effective election – 

Q I want to make sure – 

JUDGE PAYNE: Wait a minute, Mr. Spiva. You all 
are getting back into the habit of stepping on each 
other’s discussions, and the court reporter can’t take 
both of you. So, Delegate Jones, give Mr. Spiva a 
chance to finish his question. Mr. Spiva, give Delegate 
Jones a chance to finish his answer and listen – as 
John Wayne said, Delegate Jones, listen tight, answer 
just the question that’s been asked. All right, Mr. 
Spiva, go ahead. 

MR. SPIVA: Thank you, Your Honor. 

Q So the question, Delegate Jones, is just, were 
you aware that this was DOJ’s guidance concerning 
compliance with the Voting Rights Act, specifically 
Section 5? 

A I think I said yes a few minutes ago. It was one 
of the items that they consider, yes. 

[451] Q  This was the DOJ’s guidance on that issue. 

A I said yes, yes, sir. 

Q But you didn’t read it? 

A I didn’t say that. I said that I didn’t read this 
line for line. I indicated that Mary Spain had given us 
some guidance and documents. 

Q Let me just turn your attention to the – 
continuing that same paragraph, it says, “Rather, in 
the department’s view, this determination requires a 
functional analysis of the electoral behavior within the 
particular jurisdiction or election district. As noted 
above, census data alone may not provide sufficient 
indicia of electoral behavior to make the requisite 
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determination. Circumstances, such as differing rates 
of electoral participation within discrete portions of a 
population may impact on the ability of voters to elect 
candidates of choice, even if the overall demographic 
data show no significant change.” 

Were you aware that was part of the guidance by the 
DOJ of what you should consider to determine 
whether a plan complied with the Voting Rights Act? 

A Yes, I was aware of a functional analysis being 
required. 

Q And further, in the next paragraph it says, 
“Although comparison of the census population of 
districts in the benchmark and proposed plans is the 
starting point of any [452] Section 5 analysis, 
additional demographic and election data in the 
submission is often helpful in making the requisite 
Section 5 determination,” and cites to a regulation. 

“For example, census population data may not 
reflect significant differences in group voting behavior. 
Therefore, election history and voting patterns within 
the jurisdiction, voter registration and turnout 
information, and other similar information are very 
important to an assessment of the actual effect of 
redistricting plan.” 

Were you aware that that was part of the DOJ 
guidance? 

A Yes, and that was the reason that I spoke 
directly with all the members of the black caucus. 

Q And, so, you were aware that census population 
data alone may not reflect significant differences in 
group voting behavior; correct? 

A Correct. 
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Q You also have to look at election history and 
voting patterns; is that fair? 

A Which I did, yes. 

Q Within each district – is that something you 
have to look at within each district? 

JUDGE LEE: That’s a compound question. Would 
you ask one question at a time, please. 

MR. SPIVA: Sorry. 

[453] Q  Is election history within each district 
something that you have to look at as part of the 
analysis? 

A I would say what I did was look at the election 
results and the contested races that you had in 
primaries for the members of the majority-minority 
districts, but I cannot say that I did an analysis of 
voting behavior in each and every 12 districts, no, sir. 

Q It also talks about, the part that I just read, 
looking at the voter registration and turnout 
information. Were you aware that looking at voter 
turnout and registration information within each 
district was something that was part of the DOJ 
guidance? 

A I would assume that it was. I was not totally 
aware of that, but we did have discussions and met 
with some of the – I think very good discussions we 
had with members of the black caucus and their 
frustration with Caucasians beating black members in 
majority districts previously in the Commonwealth. 

Q Let’s talk about that. Did you, at any time, 
compile all of the election results from the challenged 
districts over the previous ten years? 

A I did not. 
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Q Sitting here today, can you tell us the last time 
a minority-preferred candidate lost an election in 
challenged District 63? 

[454] A  I would say that would be in 1991 or 1993, 
Joe Preston, who actually just served in the House and 
ran for the Senate seat in the primary against Senator 
Dance. 

Q So it was 1991 or 1993, that was the last time 
that a minority-preferred candidate in District 63 lost 
an election? 

A In that situation, yes, but the rule in Virginia 
had been, from my recollection, with Frank Hall, 
which is House District 69, Betsy Carr, and House 
District 63, which used to be Jay DeBoer and then 
Senator Dance, that once you win in the primary, that 
the election is pretty much decided. So Frank Hall had 
won and defeated a minority candidate when it was a 
black majority-minority in ‘91 and, I think, ‘93. 

Q In 1993, okay. 

A I believe it was ‘93. 

JUDGE PAYNE: Wait a minute. Was Frank Hall in 
63? 

THE WITNESS: No, sir. I’m sorry. I answered his 
question with a compound answer. Mine was, did I do 
an analysis of all the districts. 

JUDGE PAYNE: Going back to Frank Hall, Frank 
Hall was elected when? 

THE WITNESS: He was elected in 1976, and  
when – 

JUDGE PAYNE: That was a majority black district? 
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[455] THE WITNESS: I don’t believe, not at the 
time. I think it became in the 1980s, I believe. 

JUDGE PAYNE: He continued to be reelected until 
he resigned when? 

THE WITNESS: Yes, sir. He resigned in 2007, but 
when they redrew the line significantly in 1991, he 
had a challenger, and he won in that primary and 
never had a primary challenger after that. 

JUDGE PAYNE: The number of that district was 
what? 

THE WITNESS: 69. 

Q I was going to ask you about 69 next, but I take 
it your answer with respect to 69 to my question, 
which is sitting here today, can you tell us the last 
time a majority-preferred candidate has lost an 
election – before I said in District 63, but so the record 
is clear, in District 69, is it 1993? 

A 1993 was Frank Hall, and I believe – I can’t 
recall if there was another primary after that in the 
2000s. I don’t believe there was from my recollection. 

Q Sitting here today, can you tell us the last time 
a minority-preferred candidate lost an election in 
District 63? That was the one I started with, but I 
think you answered regarding 69. 

A 63, I believe it was Joe Preston to Jay DeBoer, 
and I [456] don’t believe that DeBoer had any other 
challenges until he retired in 2001. 

JUDGE PAYNE: Joe Preston lost to Jay DeBoer. 

THE WITNESS: Yes, sir, who was Caucasian, and 
then he ran unopposed, if I recall correctly, Jay 
DeBoer did, and he retired when we redrew the lines 
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in 2001, and then Delegate Fenton Bland, I believe, 
won that seat who is African American. 

Q Let me ask you, Delegate Jones, are you 
equating the candidate being African American with 
the minority-preferred candidate? 

A I’m equating the – when you looked at the 
results in the – there were several races. You had 
Betsy Carr, which was a three- or four-way race – I 
think it was a four-way race. When you look at the one-
on-one race, I believe, that occurred in the primary, 
the overwhelming majority of the African Americans 
chose from the – I think the work that was done or was 
looked at in the Loewen report that they 
overwhelmingly preferred Joe Preston, but Jay 
DeBoer won. That’s 63rd which, I think, was your 
question. 

Q Thank you, sir. So you don’t equate African-
American candidate with minority-preferred 
candidate? 

A No, not at all, sir. I think I answered that in a 
deposition as well. 

[457] Q  Sitting here today, can you tell us the last 
time a minority-preferred candidate lost an election in 
challenged District 70? 

A I don’t believe that there has ever been one 
that’s lost in – no, 70, that would be McQuinn’s. 
During my tenure, it’s always been held by an African 
American, to my knowledge. 

Q And with respect to District 71, sitting here 
today, can you tell us the last time minority-preferred 
candidate lost an election in District 71? 

A I don’t believe they have because of the high 
affinity of the democratic vote in that district. 
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Q And can you tell us – in fact, District 71 has 
been represented by an African American since the 
early ‘80s? 

A I would say at least, yes, sir. 

Q Maybe late ‘70s? 

A Probably late ‘70s, but I don’t know that for a 
fact, so I don’t want to misrepresent anything. 

Q Fair enough. And can you tell us the last time a 
minority-preferred candidate has lost an election in 
District 74? 

A If I may, I believe when Delegate Morrissey ran 
in a five-way primary, he was certainly not the 
candidate of choice of the minorities at that point in 
time. There were four African Americans that ran 
against him. He was [458] the only Caucasian, and he 
won. Just like in the DeBoer case, situation, Frank 
Hall case, typically, in those situations, whoever wins 
the democratic primary will win the general, and then 
they stay in that seat pretty much as long as they want 
to. 

Q So Mr. Morrissey, though, won reelection in 
2009, did he not? 

A So did Jay DeBoer in the ‘90s, yes, sir. 

Q Right. So Mr. Morrissey, at least as late as 2009, 
was the African-American preferred candidate; isn’t 
that correct? 

A I would say based on the election returns of him 
being sent back to Richmond, one would make that 
assumption, yes, sir. 

Q And challenged District 75, can you tell us the 
last time a minority-preferred candidate has lost an 
election in District 75? 
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A Well, Paul Council, Delegate Paul Council 
actually held that seat for 31 years, I believe, or 32 
years, and it was African American in the ‘80s. After 
the court case, I believe it became for multi-member 
districts to single-member districts. He held that seat, 
had several challenges throughout the, I think, those 
20 years, and then when he retired in 2005, I believe, 
Delegate Tyler ran in the primary, and there were five 
contestants, two [459] which were Caucasian, and 
Delegate Tyler won by only less than 300 votes. And 
then the general election with a Caucasian running 
against her, she won by less than one and a half 
percent. 

Q So if I understood you correctly, the person who 
held the seat before Delegate Tyler was an African 
American? 

A No, Caucasian. He was Caucasian. 

Q Okay. So Delegate Tyler, though, has not been 
defeated in any election including the one you just 
mentioned; correct? 

A I don’t believe she’s had an opponent after 2005. 
She barely won against a weak opponent, by all 
accounts, in the election in 2005. 

Q But that’s the last time that she’s had an 
opponent? 

A Right, and that drove her concerns about her 
district being much higher than 55 percent, yes, sir. 

Q And that was in 2005, so ten years ago? 

A 2005. 

Q And challenged District 77, when was – can you 
tell us the last time a minority-preferred candidate 
lost an election in District 77? 
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A Yes. I would say it was probably Willa 
Bazemore. At the time, after 1991 when the districts 
were redrawn, we created two additional majority-
minority districts, I believe, during that cycle. I believe 
Thomas Forehand, [460] who went on become a judge, 
actually defeated Willa Bazemore in a general election 
by five or six points. 

Q So 1991 was the last time that a minority-
preferred candidate lost an election in District 77; is 
that what your testimony is? 

A And to put it in the proper context, Delegate 
Spruill would have won in 1993 and has served in that 
capacity ever since. 

Q Thank you. That’s helpful. Districts 80, can you 
tell us the last time a minority-preferred candidate 
has lost an election in District 80? 

A I believe that has been held by an African 
American as long as I can remember. Ken Melvin 
actually held that seat prior to Matthew James. I 
think Ken Melvin was there for 20-plus years, 24 
years, I think. 

JUDGE PAYNE: Melvin was what race? 

THE WITNESS: He was African American, Your 
Honor. 

Q And it sounds like you can’t precisely 
remember, but can you give us kind of a decade and 
maybe early or late part of the decade in terms of how 
far back that seat, District 80, has been held by a 
minority-preferred candidate? 

A I can’t recall when it was first established 
because I was still in high school probably, college, but 
to my [461] knowledge, it has been held by an African 
American since the ‘80s, I believe. 
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Q Fair enough, thank you. Can you tell us the last 
time a minority-preferred candidate has lost an 
election in District 89? 

A I can’t in that regard. I can recall working with 
then-Delegate Alexander on the configuration of his 
district. 

Q And can you tell us – 

JUDGE LEE: What race is Alexander? 

THE WITNESS: He is African American, Your 
Honor. 

Q Can you tell us the last time a minority-
preferred candidate has lost an election in District 90? 

A You know, we’ve lost three districts in that city, 
and so to say that district is not the same as it might 
have been, you know, 20 years ago because there were 
five seats in the city of Norfolk. I believe that has been 
held by a minority candidate since the early ‘80s, I 
believe. 

Q Okay. Thank you. Can you tell us the last time 
a minority-preferred candidate lost an election in 
District 92? 

A I do not – I’m trying to think who her 
predecessor was. That would be Delegate Ward. I 
would say probably has been held by a minority since 
its inception, but I stand to be corrected if I’m wrong. 

[462] Q  Can you tell us the last time a minority-
preferred candidate lost an election in District 95? 

A I believe Flora Crittenden was the member 
there, and she served 30-plus years. I believe the 
two – there were two African-American females that 
represented those two districts on the peninsula for  
30 – probably between 24 and 30 years. One was a 
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schoolteacher and maybe principal, and I forget what 
the other one did. 

Q You, of course, knew this election history when 
you drew the enacted map; is that true? 

A I did. 

Q Did you consider minority registration rates in 
each of the challenged districts when you were 
drawing the enacted map? 

A Certainly. That’s part of the equation, the lower 
voter turnout concern that many members, African-
American members had, and I think you heard that 
spoken to on the floor of the House of Delegates in 
some of the clips you saw yesterday. It was certainly 
expressed to me during the process, a lower 
registration and a lower voter turnout. 

Q Did you look specifically at each district, at the 
registration rate for each district, the black 
registration rate? 

A You know, I did not, and I would say to maybe 
shorten [463] the line of questioning, I did not do an 
ecological retrogression analysis. I did a functional 
analysis of the plan, talking with the community, with 
the members, and looking at election results. That was 
the extent of what I did. 

Q Yes, Delegate Jones, I wasn’t asking you about 
an ecological regression analysis actually. I was really 
just asking you whether you had considered the voter 
registration rates of African Americans in each of the 
challenged districts before or during the time that you 
were drawing the enacted plan. 

A I would say I did in the majority, but I can’t say 
for certain every one. Listening to members come to 
me like Delegate Tyler and Delegate Dance who lost 
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as an independent prior to going to the House. They 
were very concerned about the low turnout. 

You saw Delegate Tyler’s comments yesterday about 
the prison facilities in her district that adversely 
would affect the turnout and would not make a 55 
percent really an effective 55 percent for the African 
American to win in a race. 

Q Beyond listening to the statements of the 
delegates, of some of the delegates themselves, did you 
actually look at the actual registration rates of African 
Americans and compare those to the registration rates 
of whites in the [464] challenged districts? 

A No, I didn’t, because I would say that 
registration rates, while they might be a statistic to 
consider, it’s really who turns out to vote, and while 
you have to be registered to vote, the number of 
registrants does not equate into turnout. 

Q Fair enough. You mentioned Delegate Tyler 
talking about the prisons in her district, District 75, 
and you recall they played a clip, I think it was 
yesterday, where she said that there were, I think she 
said 8,000 prisoners in her district; do you recall that? 
I think that was the number she used. 

A I do, and that was an issue that was discussed 
during the process. The way the census – if I may, you 
don’t get the group quarters dispersion from the 
census until 

May or June of that year, the year that ends in a 
one. So we could not reallocate where those residents 
were. So those were counted in her district as adult 
population, black population and black voting-age 
population. 
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So that would have to be discounted, in my opinion, 
pretty heavily to get an effective voting percentage, 
and I think that’s why, quite frankly, she voted against 
the bill at the end of the day. She didn’t think there 
was enough black population to be able to have her win 
that seat through the balance of the decade. 

[465] Q  And, Delegate Jones, I appreciate that. I 
just want to ask you to listen to the actual question 
that I’m asking, which all I asked is whether you had 
heard Delegate Tyler say that there were about 8,000 
prisoners in her district. 

A I did. 

Q And did you do anything to check whether that 
number was anywhere near accurate? 

A I did. 

Q You realize in terms of the way that would affect 
the black voting-age population, that there are only 
about 4,000 black prisoners in her district? And there 
are only about 6,000 total prisoners? 

A That was not the population that I believe that 
I was given. I think – I can’t remember where it came 
from. Probably DOC or maybe – might have been 
DOC. She gave me the figure of 8,000, so I trusted her 
with that. 

Q You weren’t aware that her figures were off, the 
total figure was off by more than 20 percent, and in 
terms of the black voting-age population, it would have 
been off by half? 

MR. BRADEN: Your Honor, I’d object to that. We 
surely haven’t had any evidence – 

JUDGE PAYNE: I can’t hear you. 
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MR. BRADEN: He just attempted to put something 
[466] into the record – 

JUDGE PAYNE: 6,000 figure? 

MR. BRADEN: Yes. 

JUDGE PAYNE: There’s no evidence of what the 
population is. 

MR. SPIVA: It’s just impeachment, but we are 
happy to prove the impeachment in our rebuttal case, 
Your Honor. 

JUDGE LEE: You do that. 

MR. SPIVA: Thank you. 

Q Let me move on from there. Did you look at – 
you mentioned a minute ago that it was very 
important to look at turnout rates; is that fair? 

A That’s fair, yes. 

Q Did you look at minority turnout rates in each 
of the challenged districts while you were drawing the 
map? 

A Not each of them, no. 

Q Did you look at minority registration – I’m 
sorry, turnout rates in District 63? 

A Did not. 

Q Did you look at minority turnout rates in 
District 69? 

A Did not. 

Q Did you look at minority turnout rates in 
District 70? 

A Did not. 
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Q Did you look at minority turnout rates in 
District 71? 

[467] A  No. 

Q Did you look at minority turnout rates in 
District 74? 

A I did look at the precinct results for the primary, 
yes. 

Q Did you look at minority turnout rates for 
District 75? 

A Yes, I did. I think I mentioned that yesterday. 
There were like five precincts that had single-digit 
votes for the now-incumbent member who wanted  
to get rid of those precincts because they were so  
heavily – had a much higher turnout than the white 
precincts in her district. 

Q Did you look at minority turnout rates for 
District 77? 

A No. I talked directly with the member, Lionel 
Spruill. 

Q But you didn’t look at minority turnout rates? 

A No. I’ll answer – blanketly I’ll answer your 
questions. I didn’t look at turnout rates except in two 
or three of the districts. 

Q Do you recall which of those two or three 
districts you looked at turnout rates? 

A It would have been the 74th because they had a 
primary. It would have been 75, and I believe I did look 
at 63. I think there was a primary. I think I might have 
looked at the race, the independent race when 
Delegate [468] Dance – then-Mayor Dance ran as an 
independent. I do recall doing that. So if you want to 
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say the turnout rate, I looked at the election results 
from that. So I did 63, 74, and 75. 

Q And the race you just mentioned with Delegate 
Dance, what year was that in? 

A I’m trying to remember. 

Q Was it 2005? 

A I don’t recall. 

Q And when you were drawing the challenged 
districts, did you review the Senate districts, the state 
Senate districts that were drawn at the same time in 
those areas? 

A I did not. 

Q Are you aware that the Senate map, that in the 
Senate map all of the majority-minority districts are 
less than 55 percent BVAP? 

A I’ll take you at your word on that. I did not study 
the Senate map at all, and I know that sounds strange, 
but it wasn’t – even though it was in my bill, the deal 
was the Senate would lay their bill on mine, it would 
come back, the governor wouldn’t mess with it. 

Q Fair enough. And I take it, Delegate Jones, that 
you did not analyze voter behavior and BVAP in prior 
Virginia Congressional districts? 

A Did not. I did not do the Congressional map. 

[469] Q  Did you review any maps that had been pre-
cleared from other Section 5-covered jurisdictions 
elsewhere in the country? 

A I did not. I had reference to the Wilkins v. West 
case and the – 
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Q My question just was just did you review any 
maps that had been pre-cleared from other Section 5-
covered jurisdictions from elsewhere in the country. 

A I think I answered no. 

Q And did you review any maps that had been 
rejected by DOJ? 

A No. 

Q Now, Delegate Jones, you know or understand 
what a racially polarized voting analysis is? 

A I have heard of it, yes, sir. 

Q And in the 2011 redistricting process, you did 
not perform, nor did you direct anyone to perform,  
a racially polarized voting analysis to determine 
whether there was racially polarized voting in any of 
the challenged districts; is that correct? 

A I did not. As a practice, the state has never done 
a racial polarized voting study for a pre-submission, 
for submission to DOJ. 

Q When you say that the state has never done one, 
I take it you mean for the House or the Senate. 

[470] A  For a plan to be pre-approved. There have 
been ones done with court cases that have occurred, 
but I was surprised when I talked to Jack Austin and 
Mary Spain. They said in their 30-plus years each, 
they had never done a racial polarized block vote study 
retrogression analysis in any plan that was going to be 
submitted for preclearance to DOJ. 

Q And is it your testimony then that in the 2011 
process, that no racially polarized voting analysis was 
done or submitted to DOJ? 

A That is correct. 
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Q Okay. Whether Senate or House. 

A That is correct. 

MR. SPIVA: Court’s indulgence. I’m trying to get to 
a different place since we’re talking about this now. 

Q So you are not aware, Delegate Jones, I take it, 
that there was – excuse me one second. Excuse me. 
Court’s indulgence. 

You are not aware, Delegate Jones, that there was 
an RPV, a racially polarized voting analysis, that was 
done by a political scientist for the Senate map in this 
2011 cycle? 

A Not aware. That’s what I just testified. I wasn’t 
aware of it. 

[471] Q  You weren’t aware that there was one, in 
fact, submitted to the DOJ? 

A No. 

MR. BRADEN: Objection, Your Honor. Is there 
something in the record on this submission? 

JUDGE PAYNE: Haven’t got anything, do you? 

MR. SPIVA: Yeah, I do, actually. 

JUDGE PAYNE: There’s not some exhibit or 
something that’s in the record? 

MR. SPIVA: It’s not in the record. I’m getting ready 
to offer it up, Your Honor, right now, either to refresh 
or impeachment as the case may be. Would you – I can 
pass it up in hard copy. 

JUDGE PAYNE: I think he needs to see what you 
are talking about. It’s up to him how he can read it. If 
you want to hand it up, hand it up, let him look at it, 
see if he knows about it. I thought he just said he didn’t 
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but. . . You are trying to refresh his recollection; 
correct? 

MR. SPIVA: Should I pass ones up to the Court? 

JUDGE PAYNE: Do you have it on the screen? 

MR. SPIVA: We can put it on the screen. 

JUDGE PAYNE: It hasn’t been admitted. 

MR. SPIVA: No. 

Q Delegate Jones, I take it you know Senator 
McEachin? 

[472] A  I do. 

Q And if you turn to the second page of this 
document, um, it’s a letter on Senate of Virginia 
letterhead; do you see that? 

A I do. 

Q It’s dated May 31st, 2011; do you see that? 

A I do. 

Q And it addressed to Mr. Chris Herron, Chief 
Voting Section, Civil Rights Division; do you see that? 

A I do. 

Q Do you see the numbers down in the bottom 
right-hand corner, VSBE 005608? 

A Yes, sir. 

Q I can tell you this was – 

MR. SPIVA: I just want to let the Court know this 
was produced to us by the State. We didn’t actually 
find it until this trial had already started and the 
testimony came out about there not having been 
racially polarized – 
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THE COURT: I think you want to ask him 
foundational questions to see if you can get it in, if you 
want to impeach him or whatever you said you were 
going to do. Go ahead and do that. 

Q You see here that in the first paragraph, 
Delegate Jones, that it says, “I look forward to the 
opportunity to [473] discuss the Virginia Senate 
redistricting plan” – 

JUDGE LEE: Do you want to ask him if he’s seen 
this before. 

Q Have you seen this before? 

A I have not. 

Q So you weren’t aware of this letter submitting – 
submits a racially polarized voting analysis for the 
Senate plan? 

A I was not. 

MR. SPIVA: I’m going to come back, because there 
are a couple that go with this set. I want to see if it 
refreshes his recollection. 

JUDGE PAYNE: You can take that off. 

Q Delegate Jones, do you have in front of you a 
document with – an email from J. Gerald Hiebert to 
Ernest McFarland and Robert Popper dated June 1st, 
2011? 

A I do. 

Q And attached to that, there is a document 
entitled, “A Voting Rights Analysis of the Proposed 
Virginia Senate Plan,” prepared by Dr. Lisa Handley, 
principal, Frontier International Electoral Consulting; 
do you see that? 

A I do. 
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Q Does this at all refresh your recollection that 
there was such an analysis done for the Senate plan? 

A I have never seen this document before to my 
[474] knowledge. It’s dealing with the Senate plan, not 
the House plan. 

MR. SPIVA: Your Honor, he obviously has never 
seen these documents. They were produced by the 
State, though, as indicated by the Bates numbers, so 
we would – there’s no real dispute as to their 
authenticity given who produced them. They are 
official records of the state, so we would ask that they 
be submitted on that basis. We didn’t have them on 
our exhibit list. We would have but – 

JUDGE PAYNE: Excuse me, Mr. Spiva. Now, since 
he doesn’t know anything about it, isn’t that now part 
of your rebuttal case? Isn’t that the time you would 
offer them? 

MR. SPIVA: That’s probably right, Your Honor. 

JUDGE PAYNE: All right, well, offer them then. 

JUDGE LEE: If you have a witness, of course. 

JUDGE PAYNE: Somebody proves them up or he 
stipulates the authenticity or you lay a foundation, 
we’ll deal with it at the time, but this witness can’t get 
it in, apparently.  

MR. SPIVA: Thank you, Your Honor. 

JUDGE LEE: Mr. Braden, we didn’t mean to take 
your objection away, but objection sustained. 

JUDGE PAYNE: I think it became moot. 

[475] MR. SPIVA: Mr. Braden is so good he can get 
his objection without making it. 

MR. BRADEN: It’s always safer when I don’t object. 
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JUDGE PAYNE: All right, anything else? 

Q Now, Delegate Jones, were you aware that 
Chris Marston, who worked with you and for Speaker 
Howell in the redistricting process, that he actually 
gathered information to do a racially polarized voting 
analysis? 

A I was not aware of that, no. Not to my 
knowledge. He might have been, but I don’t recall. 

Q So let me ask you to turn to Plaintiffs’ Exhibit 
7, just see whether this refreshes your recollection. 
This is an email from Chris Marston to Katie 
Alexander Murray, subject, RPV Leadership Roster, 
date, 12/9/2010. And in that, Mr. Marston – sorry, give 
me one second. He says, “Email is okay, too. Just be 
careful in how you describe what you are seeking.  
We need to keep out any hint of unfairness,” and  
in parentheses, Mr. Marston says, “except the 
fundamental unfairness of the Voting Rights Act,” 
close parens, “or partisanship.” 

Says, “For example, I’m working on an important 
project for Speaker Howell and the House Republican 
Caucus. In order to develop redistricting plans for 
Virginia in full compliance with the Voting Rights Act, 
we [476] need to collect data for racial block voting 
analysis. One way to analyze the data is to look for 
elections in which an African-American candidate and 
a white candidate both compete either in one’s 
primary or the general election.” 

Does that refresh your recollection that Mr. Chris 
Marston was gathering data in order to do a racially 
polarized voting analysis? 
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A I would note, I’m not copied on this, and as I 
mentioned in my deposition, I have never been 
involved with the leadership – 

THE COURT: Have you seen this before? 

THE WITNESS: No, sir, I have not. 

JUDGE PAYNE: Talked about it with anybody? 

THE WITNESS: No, sir. 

JUDGE PAYNE: Mr. Spiva, I thought it would be 
helpful to say last night – I may not have been clear. 
Why don’t you not read everything and tell him to read 
the part that you want to read, then ask him a precise 
question about the part that you want him to read. 

JUDGE LEE: He can read it to himself. I think he 
can read. 

MR. SPIVA: Okay. 

JUDGE PAYNE: We sort of have the ability to read, 
too. 

[477] MR. SPIVA: Okay, thank you, Your Honor. 

JUDGE PAYNE: You don’t – you haven’t seen this; 
is that your testimony? 

THE WITNESS: No, sir, I have not seen this email. 

Q So I take it, Delegate Jones, that you weren’t 
aware that Mr. Marston, who worked with you, 
actually gathered the information to do – or began 
gathering the information to do a racially polarized 
voting analysis, but ultimately one was not done. 

MR. BRADEN: I would object. I’m not sure that 
there’s anything in the record as a foundation for the 
formation of that question. 
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JUDGE PAYNE: What is it? Are you relying on the 
“for example” sentence for that proposition? 

MR. SPIVA: I’m relying on that. I’ve got several 
other documents I was going to skip over, but now that 
I’ve got the objection, I probably need to go through 
them. 

JUDGE PAYNE: You’re going to go through 
something else to lay a foundation, because the “for 
example,” he’s quoting something which, I don’t know, 
but it looks to me like he’s telling her how she can say 
something. He’s not saying he’s done it. 

MR. SPIVA: Your Honor, he’s gathering [478] 
information for a racially polarized voting analysis, 
and he’s telling his assistant how to ask for that 
information. 

JUDGE PAYNE: Well, maybe, but you need a 
witness to testify to that. I don’t know that that’s true, 
and you can’t discern that from this email. So if you 
want to prove it up, go right ahead, but the objection 
is sustained to the question, the form of the question. 

JUDGE LEE: You can take that off the screen, too. 

Q Let me ask you to turn to Exhibit 14 in that 
same book. On – this is an email from Chris Marston 
to Cortland Putbrese, subject, Help with Contested 
Election Information, dated 3/11/2011, and if I could 
ask you to read the, just the sentence that begins “To 
comply with the Voting Rights Act,” and – just so the 
record is clear, Your Honors, I’d like for you to read 
that aloud. 

JUDGE LEE: I guess the concern that we have is – 
if you ask him if he’s ever seen it before – just having 
him read somebody else’s emails is not admissible. 
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MR. SPIVA: It’s somebody he worked with. It’s 
already admitted, Your Honor. These are admitted 
exhibits. These are stipulated exhibits. 

JUDGE LEE: But if you’re going to ask this witness 
about other people’s emails, you need to lay a [479] 
foundation that he’s even seen it before. Can you do 
that first? He hasn’t shown that he has a vague 
recollection yet, so you can’t refresh recollection. It’s 
not impeachment because it’s not his statement, so lay 
a foundation that he’s even seen it before. 

Q Have you seen this email, Delegate Jones? 

A I have not. 

Q Were you aware of Chris Jones attempting to 
gather information for a racially polarized voting 
analysis? 

A You meant Chris Marston. 

JUDGE PAYNE: Chris Marston. 

Q Sorry, Chris Marston. 

JUDGE PAYNE: Yes or no? 

THE WITNESS: I was not aware that he was doing 
a racial polarized voting. I know he was looking at 
election returns, and the answer would be, yes, I knew 
he was looking at election data, but I don’t know for 
what purpose, because I’ve never seen this email. 

Q Why don’t we move – still want to talk to you 
about the racially polarized voting analysis. Was there 
any statistical analysis done whatsoever to determine 
the degree of racially polarized voting in any of the 
challenged districts? 

A No. 
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Q Delegate Jones, you’d agree that for good 
government, [480] it’s important that politicians 
generally don’t do in private something that’s 
fundamentally different from what they tell the 
public; would you agree with that? 

A You should comport yourself – I think for 
anyone that should be the rule. 

Q And you had, as we discussed earlier, you had 
public hearings all over the Commonwealth prior to 
drawing the map about the redistricting process; is 
that correct? 

A We did. 

Q Let me just direct your attention to one of the 
transcripts from one of the hearings, Plaintiffs’ 
Exhibit 3. Tell me when you’ve got it in front of you. 

A I’m ready. 

Q And this is – on the cover it shows that this  
is the Redistricting Subcommittee of the Privileges 
and Elections Committee of the Virginia House of 
Delegates, date, September 22nd, 2010; location, TCC 
Roper Performing Arts Center in Norfolk, Virginia. 
This was one of the hearings that you spoke of? 

A Correct. 

Q And let me direct your attention to page five of 
the transcript, and these are part of your opening 
remarks at the hearing. If you want to verify that, I 
think your name appears a couple pages before, but I 
can represent to you that this is part – this is you 
talking. 

[481] A  Yes, sir.  

Q  You can check me out if you want to. And in 
here, is it fair to say that you basically summarize 
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three points that you want to emphasize about the 
redistricting process and that you kind of start 
towards the bottom of page five? 

A Yes, sir. 

Q You said the first one is that the redistricting 
process must be fair? 

A Correct. 

Q And then the second is that it must create 
districts that are nearly equal in population as is 
practicable; correct? 

A Yes, sir. 

Q And then finally, the third point is that the 
districts must comply with the law, the federal U.S. 
Constitution, and the Voting Rights Act; is that fair? 

A That’s fair. 

Q And there’s nothing in the opening remarks, I 
take it, that suggests that part of the process is going 
to be to try to unseat Democrats. 

A No. 

Q Or to do some kind of a partisan 
gerrymandering; correct? 

A No. 

[482] Q  And if we search this whole transcript, we 
wouldn’t find anything like that, would we, that 
suggested that the plan and the map that you were 
embarking on drawing, that that was intended to 
unseat Democrats; is that fair? 

A That is fair. 

Q And probably, if we looked at each of these, we 
wouldn’t find anything – each of these transcripts from 
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these various hearings, we wouldn’t find anything like 
that? 

A No, you would not. I don’t think one would 
expect that we would treat Republicans worse than we 
treat Democrats in the process since we had two-thirds 
of the chamber. 

Q And but there’s nothing in these transcripts 
that suggests that, is there? 

A Nope. 

Q And you recall, we looked at the House  
criteria – we can turn to the exhibit if you need it, but 
you recall what I’m talking about, the House criteria 
for the redistricting? 

A I do. 

Q And that was in Plaintiffs’ 16, but you know the 
document I’m talking about. It’s fair to say that there’s 
nothing in those criteria that suggests that the goal of 
the redistricting process is to unseat Democrats; 
correct? 

[483] A That is correct. It wasn’t the goal. It 
wasn’t a goal. 

Q And there certainly wasn’t anything in there 
that said the goal was to unseat white Democrats; 
correct? 

A I would say that the plan itself would have been 
a status quo plan that had broad-base support from 
the members of the caucus and the members of the 
black caucus. We had only nine no votes. We had 84 
votes in favor of, which was very remarkable and 
unprecedented in the history of Virginia as far as a 
redistricting map. 
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Q There were a lot of Democrats who voted for the 
plan; correct? 

A A majority of Democrats voted for the plan, yes, 
sir. 

Q Even a super majority of the Democrats; right? 

A Very close, yes, sir. 

Q And in your experience, you’ve had a lot of 
experience in politics, usually members don’t – don’t 
vote for something that’s against their – that they 
perceive to be against their interest; is that correct? 

A My recollection of 2001, we didn’t have 
anywhere near as many Democrats voting for the plan 
as we did in 2011.  

Q Let me turn your attention – actually, we don’t 
need the transcript for this, but you recall we reviewed 
several times the April 5th floor debates. This was 
Exhibit 35. Do you recall we’ve gone through that? 

[484] A  Yes, sir. 

Q And it’s fair to say, right, that if we were to look 
through every page of that transcript, we wouldn’t find 
anything about the goal of the plan to be to unseat 
Democrats; correct? 

A You wouldn’t because that wasn’t the goal. 

MR. SPIVA: Court’s indulgence. I think I’m almost 
done. 

Q I did have one more. I guess you can never 
thrust a lawyer who says he has one more question, 
but, Delegate Jones, I think yesterday when you were 
testifying about District 71, the subject of precinct 207 
came up. Do you recall that? 

A I do. 
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Q You remember the 207 is the precinct in the Fan 
that Delegate McClellan and both – both you and 
Delegate McClellan testified about? 

A I think there’s two precincts. That’s one of the 
two, yes, sir. 

Q Yes, right, but do you recall 207 was the one 
that Delegate McClellan said that she – testified that 
she wanted to keep in her district? 

A Correct. 

Q And you are aware, of course, that precinct 207 
is a majority democratic district; correct? 

[485] A  That’s correct. 

Q I think you testified that Delegate Loupassi 
wanted 207 in his district? 

A That was my recollection, yes, sir. 

Q So he wanted a predominantly democratic 
precinct to be moved into his district; is that correct? 

A He’s somewhat like me. He had a broad base 
support from the democratic side of the aisle, or 
democratic voters in his district, and he represented 
city council, and I think most members who serve 
locally on city councils actually have – it’s more the 
community of interest and the individual as opposed 
to the party, and that was the reason or my 
understanding as to why he wanted the Fan district. 

JUDGE PAYNE: Delegate Loupassi is – 

THE WITNESS: He is a white Republican, yes, sir. 

Q Precinct 207, though, had been in HD 71 for 30 
years? 
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A I would say 20 years probably. I can’t speak 
back to the ‘70s. 

Q But at least 20 years? 

A Yes, sir, I would say. 

Q And I think you had also testified yesterday 
that there were changing demographics in downtown 
Richmond; is that correct? 

A There was, and there still is. 

[486] Q  And I assume, though, that you would agree 
with me that there’s no reason why an African-
American delegate cannot represent a predominantly 
white area of the city of Richmond; correct? 

A No. As a matter of fact, if I may, Delegate 
Spruill, some of the precincts that we put in in south 
Norfolk are actually majority white that he wanted in 
his district. 

MR. SPIVA: I have no further questions. Thank you, 
Delegate Jones. 

JUDGE PAYNE: Redirect. 

MR. BRADEN: Your Honors, I will be very brief. I 
will just ask basically questions in three areas. 

REDIRECT EXAMINATION 

BY MR. BRADEN: 

Q One, HB 5001 was vetoed? 

A Correct. It was vetoed by the governor because 
of his concerns with the Senate districts that were 
overlaid on my bill. 

Q So that plan is not before this Court; correct? 

A That is correct. 
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Q And the discussions we had in regards to the 
emails involving the Richmond registrar, all those 
emails were in reference to 5001? 

A That is correct. 

[487] Q  The matter at issue before this Court is HB 
5005; correct? 

A Yes, sir. 

Q And you made, to the best of your knowledge, 
the changes that were requested by the registrar in 
the 5005 bill which is now the plan before this Court? 

A To the best of my knowledge, yes. 

Q I think there might be some question regarding 
some names that you used, so in case the Court doesn’t 
recognize who they were, let me ask you two quick 
questions. Can you tell me who Mary Spain is and who 
Jack Austin is? 

A Mary Spain, senior attorney in Legislative 
Services who first came in the mid ‘70s, and she was 
doing redistricting law then, and she went through the 
‘80 cycle, the multi-member districts. I think we had 
three years in a row that they ran. She was here in ‘90, 
2000, and then she was getting ready to retire in 2010. 
So Mary was – we called the queen of redistricting. 

And Jack came from UVa, I think, via VCU to 
Legislative Services in 1979. So they have collectively, 
when we were doing the map, 60 years’ experience 
between the two of them. 

Q And they worked for both Republican and 
Democratic members? 

[488] A  That is correct. 
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Q Unless my memory is wrong, they would have 
initially been hired when the legislature was 
controlled by Democrats? 

A That is correct. 

Q And you’ve inquired of them, and they have no 
memory of the state ever doing any type of vote 
dilution – 

MR. SPIVA: Objection, Your Honor. This calls for 
hearsay. 

JUDGE PAYNE: Sort of does, doesn’t it? 

JUDGE LEE: Sustained. 

MR. BRADEN: It sort of does. I withdraw that 
question. 

JUDGE PAYNE: It’s already ruled on. 

Q If I could ask just really one more question 
which is, in regards to – I feel bad, because I feel that 
I didn’t – he asked a number of questions I should have 
asked of my witness, so let me go to one of the districts, 
HD 90, and the question regards the minority 
candidate of choice. Do you believe that Billy Robinson 
was the minority candidate of choice in HD 90? 

A He was. He was defeated in 2002. 

Q And was he defeated by a Republican? 

A A Republican black female. 

MR. BRADEN: Thank you. 

[489] JUDGE LEE: I’m sorry. The name of that 
person again? 

THE WITNESS: That was Billy Robinson. He was 
defeated by Winsome Sears who served, I think, one 
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term in the House. She was the first female elected 
black Republican. 

JUDGE PAYNE: Is that it? 

MR. BRADEN: No further questions, Your Honor. 

JUDGE PAYNE: I think the Court has some 
questions. Judge Keenan, do you want to ask yours 
first? 

JUDGE KEENAN: Delegate Jones, I have a couple 
questions I’d like to ask you for clarification. Part of 
your testimony yesterday about the difference 
between the Division of Legislative Services metric for 
black voting-page population and the Department of 
Justice’s different metric, when did you first become 
aware that there was a difference in these two 
metrics? 

THE WITNESS: I guess the day that the bill came 
out which was really the day, I think, it went on the 
floor. I can’t remember exactly, but when they did 
their compilation, their report that showed all the 
population – 

JUDGE KEENAN: You are saying when DLS – 

THE WITNESS: Yes, ma’am, not until then. 

JUDGE KEENAN: Did you ever discuss these [490] 
differences with the House members on the House 
floor? 

THE WITNESS: No, ma’am. I did discuss it with 
Kent Stigall who was running the computer program 
for DLS, and he told me it included all black. 

JUDGE KEENAN: Then I recall from your 
testimony that you said that members of the black 
caucus asked for 55 percent, and then you mentioned 
former Delegate Dance by name. 
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THE WITNESS: Yes, ma’am. 

JUDGE KEENAN: Do you recall any other 
delegates who specifically asked for 55 percent? 

THE WITNESS: Delegate Tyler, to my knowledge, 
my recollection, excuse me, and Delegate Spruill. 

JUDGE KEENAN: Okay. And then I also wanted to 
ask you, what role did 55 percent black voting-age 
population, what role did that play in your map-
drawing? 

THE WITNESS: It was certainly a consideration of 
what the community and the black members had 
indicated to me that they thought was a sufficient 
population to elect the candidate of choice by the 
community. 

In my conversation, with Delegate Spruill, and he 
might have mentioned it on the floor – I even had a 
conversation with Delegate McClellan. It’s not about 
the incumbent member. The way I understood the law 
was that it’s not – because I could win in my district or 
Lionel [491] could win in his district with a much lower 
percentage because I have the name recognition. 

Their concern, especially when I talked to Dance, 
Spruill, Tyler, and Kenny Alexander, I believe, I recall 
correctly, was that – because Kenny was going to run 
for the Senate which he is a senator now – was that 
there be a sufficient population in that district in a 
primary for the candidate of choice to be able to win. 

So it was aspirational. It was a rule of thumb, but 
the map that I created that I submitted to Legislative 
Services had three that were actually in the 54 
percent. 
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JUDGE KEENAN: Did you talk about the 55 
percent aspirational threshold with each of the 
incumbents, delegates in the 12 challenged districts? 

THE WITNESS: I can’t say each of them, but it was 
a conversation with the majority of them, I would say, 
yes, ma’am. 

JUDGE KEENAN: Do you remember which ones? 
THE WITNESS: The ones I just mentioned, I believe. 
I’m trying to recall because I met collectively with 
Betsy Carr, Delegate McQuinn, and Delegate 
McClellan. I think we discussed it in that meeting. I’m 
pretty certain that we did, and I know that Delegate 
Spruill had met with, I believe, Matthew James, Algie 
Howell, and Kenny Alexander. They were in 80, 89, 
and 90. That was [492] his responsibility as far as 
talking with them, and I feel confident that he brought 
that up with them. 

I talked with Delegate Howell, I think, one or two 
occasions, and I can’t remember specifically if we 
discussed that number, but he had a concern. He was 
a barber, so he was not worried about getting reelected 
because he had probably cut everybody’s hair in his 
district and had been there for 35 years. 

So their concern was that there be enough vote 
there, if they were not still around, to be able to elect 
the candidate of their choice. 

JUDGE KEENAN: Thank you. That’s all I have, 
Judge Payne. 

JUDGE PAYNE: Judge Lee. 

JUDGE LEE: Was there a reason you did not 
mention on the floor the difference between the DLS 
55 and the DOJ black? 
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THE WITNESS: Well, I felt that it wasn’t that big – 
it was between .1 percent difference to .4, or maybe .3, 
if I recall, Your Honor. I think the 95th District might 
have been a one percent drop, but I think, as we 
discussed yesterday, Delegate McClellan’s was a .4 
percent. 

So I didn’t think that it was statistically signif- 
icant based on the testimony that we had heard,  
[493] because DLS could not produce – to my 
understanding, they just – that’s the way that they 
had their computer programed to be able to produce 
all black. It was in their setup, I believe. I think that’s 
the same way they did it in 2001, but I was not aware 
they used a different metric than what I did, and my 
reasoning for using DOJ black was because we had to 
submit it to the Department of Justice, and I guess 
through conversations from the seminar I attended in 
Austin and talking, I guess, if I recall, with maybe one 
of my attorneys, maybe Dale Oldham about that. I just 
don’t recall specifically. But mine was set up for DOJ 
black, so mine did not match up with theirs. 

JUDGE PAYNE: Anything else? I have this 
question, Delegate Jones. First, you said you had met 
jointly with Delegates Carr, McQuinn, and there was 
a third person – 

THE WITNESS: McClellan. 

JUDGE PAYNE: And did you discuss with them the 
55 percent, the need for 55 percent to be able to 
maintain enough to elect the minority candidate if 
they weren’t there? 

THE WITNESS: I know I did with Delegate 
McClellan specifically, I do recall that. But I don’t – I 
can’t say 100 percent it was discussed in that joint 
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[494] meeting, but I believe it was. Based on the 
testimony, yes, sir. 

JUDGE PAYNE: Where did the 55 percent figure 
come from in the first place? How did we ever get that 
on to the table for discussion? 

THE WITNESS: Well, Delegate Tyler, I know, had 
serious concerns, because I believe when she ran – she 
ran in 2005, I believe her district was about 55 percent 
if I remember correctly from what it was four years 
before. 

That was a real concern because she struggled to 
win. She had a five-way primary race and then a 
general election race and barely won, won with less 
than 51 percent of the vote. That was important to her. 

Delegate Spruill had mentioned it to me, and I can’t 
recall who else and at what specific time, but that was 
what was gleaned out of the process. 

JUDGE PAYNE: Is it fair to say that the 55 percent 
figure came from your discussions with members of 
the black caucus? 

THE WITNESS: I would say mainly, but also 
comments that they might have shared with me about 
other members in the community. I know that 
Delegate Spruill had talked to the NAACP in Suffolk 
and Chesapeake and I think Portsmouth as well, 
because I asked him to talk to [495] the community 
and come back with their concerns. 

JUDGE PAYNE: Why was the decision made to use 
plus or minus one percent as opposed to plus or minus 
two percent which had been used in the 2001 plan or 
plus or minus five percent which was constitutionally 
acceptable at the time? 

JA 1955



 

 

THE WITNESS: We felt it better represented the 
one-person-one-vote, and one of our districts, Your 
Honor, had actually doubled in population over the 
balance of the decade, I think Prince William, and we 
had – almost every one of the African-American 
majority-minority precincts had decreased in 
population except for one, I believe. 

That was a trend that we saw, Your Honor, in 2001, 
and I think that had been a trend over the last couple 
of decades with the shifts in populations. 

JUDGE LEE: There was a table that somebody 
asked a question about yesterday, table 13. Do you 
know which document that was? 

JUDGE PAYNE: I was the one that had the DLS 
numbers at the top, we think. 

JUDGE LEE: I’m trying to compare the black 
voting-age population before the 2011 plan and then 
with the 2011 plan. 

MR. HAMILTON: Your Honor, it might be 
Plaintiffs’ 50, which is Dr. Ansolabehere’s report. 

[496] THE COURT: Isn’t it 56 and 57? 

MR. HAMILTON: I think the report is 50 and 51. 
I’m not sure that’s the table – 

JUDGE LEE: That’s it. 

MR. BRADEN: It might be Defendant Intervenors’ 
Exhibit. 

JUDGE LEE: I’m looking at what appears to be 
Plaintiffs’ 50, says Dr. Ansolabehere’s report, table 
four, I believe. Yes, table four. 

MR. HAMILTON: Your Honor, it’s Exhibit 50. Table 
four shows the black voting-age population for the 

JA 1956



 

 

benchmark districts as compared to the HB 5005 
districts. 

JUDGE LEE: Correct, that’s what I’m looking for. 
Do you have that in front you? 

THE WITNESS: Can you give me the page number, 
Your Honor? I’m sorry. 

JUDGE LEE: Page 72 of Plaintiffs’ 50. 

THE WITNESS: Yes, sir. 

JUDGE LEE: I’m looking at the column that says 
black voting-age population, and the left reflects 
what? The left column, what does that reflect? 

THE WITNESS: That would be the population. He’s 
got benchmark. That would be the population as it 
existed when the plan – when we got the census 
numbers from the census bureau for the 2001 districts, 
as I understand it. 

[497] JUDGE LEE: So then before the 2011 plan, all 
these districts, except for one, were over 50 percent. 

THE WITNESS: Yes, sir, as far as – that would be 
column four, I guess, under black voting-age 
population. 

JUDGE LEE: Yes. 

THE WITNESS: That would be correct. 

JUDGE LEE: Then the changes are reflected, I 
guess, in HB 5005. 

THE WITNESS: That would be correct, Your Honor. 

JUDGE LEE: Okay. 

JUDGE PAYNE: Does that take care of what you 
need? 

JUDGE LEE: It does, I think. 
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JUDGE PAYNE: When you were answering 
yesterday questions in response to Mr. Braden, you 
were referring to benchmark populations and using 
two exhibits to do that and to plan populations using 
DLS and black VAP. Am I correct that those were 
Exhibits 56 and 57 that you were referring to? 

THE WITNESS: I believe so, Your Honor. 

JUDGE PAYNE: A housekeeping thing I was trying 
to get straight in my notes. I’m sorry to hold you up. 
We’ll take the morning recess, and if we have 
questions we’ll get them when we come back. 

[498] (Recess taken.) 

NOTE: After the morning recess, the case continues 
as follows: 

JUDGE PAYNE: Your next witness, Mr. Braden. 

MR. BRADEN: Yes, Your Honor. 

JUDGE PAYNE: Oh, we didn’t excuse you, did we? 

I guess actually both sides have a right to cross-
examine based on any questions the Court asked, and 
we haven’t given you that right. 

So does anybody have a question based on any of the 
questions we asked? 

MR. BRADEN: No, Your Honor. 

JUDGE PAYNE: Mr. Spiva? 

MR. SPIVA: No, Your Honor, we don’t. 

JUDGE PAYNE: All right. Thank you. Next 
witness. 

You are through, thank you very much. You are 
welcome – you can stay around. 

MR. BRADEN: Is he excused? 
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JUDGE PAYNE: He’s excused as far as – Mr. 
Hamilton, do you need him in your case, Mr. Jones? 

MR. HAMILTON: We do not. Thank you, Your 
Honor. 

JUDGE PAYNE: Okay. Delegate Jones, thank you 
for being with us and giving us your testimony. 

[499] NOTE: The witness stood down. 

MR. BRADEN: And we will call Dr. Jonathan Katz. 
And, Your Honors, we have witness binders that I 
think will assist the Court.  

JUDGE PAYNE: Good, thank you. 

NOTE: The witness is sworn. 

JONATHAN N. KATZ, 

a witness, called at the instance of the defendant-
intervenors, having been first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. BRADEN: 

Q Can you provide the Court your name. 

A Jonathan Neil Katz. 

Q And briefly what your profession is. 

A I’m the Kay Sugahara Professor of Social 
Sciences and Statistics at the California Institute of 
Technology. 

Q And I would like to bring up Defendant-
Intervenors’ Exhibit number 16. 

Could you identify this document for the Court. 

A That’s my report in this case. 
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Q And if we could turn to page 25 of that report. 
And could you tell the Court what this is. 

A That is my curriculum vitae. 

[500] Q  And is it current and complete? 

A Yes, sir. 

Q And your expertise briefly is in what area? 

A Excuse me one second while I pour some water, 
please. 

My areas of expertise are statistical analysis and 
quantitative political science. 

Q Who were you originally employed by in this 
case? 

A I was originally retained by attorneys for the 
defendant. 

Q And you prepared an expert report for them? 

A I did. 

Q And now you’re testifying for the defendant-
intervenors? 

A That is also correct. 

Q And do you remember how many times you’ve 
been an expert testimony in redistricting cases or 
voting rights cases? 

A I’ve testified about 15 or 16 times, and I have 
been involved in numerous other cases as a consultant. 

Q And am I correct in your experience that 
redistricting is often contentious and often partisan? 

A That would be true. 
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Q And so, from your experience, can you identify 
often whether or not you’re working for a Republican 
plan or for a Democratic plan? 

[501] A  Yes. 

Q And have you been a witness for Republican and 
Democratic stakeholders in the process? 

A Yes, I have served an expert witness in cases 
employed predominantly by Democratic stakeholders 
and predominantly by Republican stakeholders. 

And then in California we have had numerous sets 
of election law cases where nonpartisan local 
jurisdictions are sued, and I’ve been retained by them. 

Q I would like to turn to the substance of your 
report. 

What were you retained to do? 

A I was retained primarily to respond to the 
report of Dr. Stephen Ansolabehere, pardon my 
pronunciation, Steve. Particularly paying attention to 
compactness, racially polarized voting in elections  
for the House of Delegates in Virginia, and Dr. 
Ansolabehere’s analysis of inclusion of VTDs in the 12 
challenged districts. 

I should say overall the focus of my report is on a 
reply and on those 12 challenged districts. 

Q And what work did you do in a general sense in 
preparing for your opinions in this report and what 
materials did you use? 

A Fairly standard. I reviewed the other expert 
reports that were available prior to my commencing 
work, election data, demographic data, and so forth. 
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[502] Q  Did you examine a part of the doctor’s report 
that deals with the division of VTDs? 

A I did. 

Q And I would like to turn to Defendant-
Intervenors’ Exhibit 16, your report, I believe it’s page 
19. 

Actually, I believe it starts on, it’s Defendant-
Intervenors’ Exhibit – page 19. As is often the case, it’s 
a little confusing because it shows up as page 18 on 
your report, correct, at the bottom? 

A Yes, the bottom of 19, correct. 

Q So there is a section beginning at that mark 4.3. 
What does that section do? 

A That’s my examination of inclusion of voting 
tabulation districts in the 12 contested districts and 
the impact – particularly examining the impact of 
racial composition of the districts and partisan 
electoral performance. 

Q And is this the part of your report that 
specifically responds to the other doctor’s claim – and 
excuse me, I’m trying to – every time I pronounce Dr. 
Ansolabehere’s name, I pronounce it a different way. 

JUDGE PAYNE: Let’s call him Dr. A, he will forgive 
you. 

Q Dr. A. Accept my apologies. We need more 
Basques to teach us how to say it. 

[503] And Dr. A.’s report, is this the section 
responding to his VTD report section? 

A That is correct. 
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Q And can you just give the Court a brief 
explanation as to whether or not – first of all, do you 
believe that that section of his report is flawed? 

A Yes. I have concerns with the underlying 
statistical premise of that analysis. 

Q And can you explain to the Court why it’s 
flawed. 

A Well, in his analysis the underlying, one of  
the fundamental underlying assumptions is that  
a voting tabulation district, a VTD, can be inde-
pendently assigned to a given district. That’s just not 
true. 

Think about drawing a map. It is like the kid’s game 
Othello, a for those of you who are math aficionados 
the game Go, if I want to include the third VTD in a 
district and I am starting at – and I have already 
included VTD 1, the only way I can include VTD 3 is 
also to include VTD 2 because I need a – the districts 
need to be contiguous. 

And so, there is an interrelated – the assignment of 
VTDs is interdependent. 

Q So do you believe that his report provides 
anything of value to this Court in showing any issue 
regarding a relationship between race and the VTDs 
that are chosen to be included and not included? 

[504] A  Again, given that assumption, which is 
fundamental analysis, I do not believe any valid 
inferences can be drawn. 

Q Can we bring up Table 1. It’s on Defendant-
Intervenors’ page 21. 

And can you tell the Court what this table is an 
attempt to do? 
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A Certainly I will do my best. And, Your Honors, 
if you have any questions about the details, I am 
happy to fill you in. 

What this presents is similar to Dr. Ansolabehere’s 
report, presents a regression that predicts the 
probability that a given voting tabulation district is 
included in one of the 12 contested districts where the 
predictors are the percent black voting-age population 
in that VTD and the average Democratic vote for 
statewide office. 

What’s different, how this analysis differs from Dr. 
Ansolabehere’s is that we also include, although not 
reported here, another predictor, which is how far that 
VTD is from the center of the district we’re looking at. 

Now, this is a not a perfect fix. This is sort of a crude 
or poor approximation, the best I could do given  
the time, that allows for this dependence between 
districts. 

So as districts get farther and farther from the core 
[505] of the district, their probability of being included 
in that district must decline. And that’s what we find. 

Q And – 

JUDGE PAYNE: You mean as the VTD gets farther 
and farther away in the district, it’s less likely that it’s 
going to appear in the district? 

THE WITNESS: That’s correct, Your Honor. What 
the model says is we take the core, the center of the 
district, and we ask how far this VTD is. 

So if you think about a district that is way on the – 
currently on the border of that district, that VTD has 
a much lower probability of having been included in 
that district, right, it could have been moved to the 
adjacent district, than one that is very close to the 

JA 1964



 

 

core. Because again, the ones that are very close to the 
core, since we need to generate a compact and 
contiguous district, we need to include – with high 
likelihood would need to include the surrounding 
VTDs. 

Does that make sense, Your Honor? 

JUDGE PAYNE: I understand. Thank you. 

BY MR. BRADEN: (Continuing) 

Q And can you tell the Court what the central 
finding from this chart is as to race and party? 

A Yes. So if you look at the – let’s pay attention to 
just Specification 1, which includes both black voting-
age [506] population and average Democratic vote 
performance. The bold numbers, the first numbers, 
are their coefficients. 

Sounds like a scary word. All it really means is  
since we’re predicting a probability, it says that a 1  
percent – so if we look at black voting-age – the 
coefficient on black voting-age population, which is 
0.157, it says that a 1 percent increase in the black 
voting-age population of that VTD increases the 
probability that that VTD is included in one of the 12 
contested districts by .15 percent. 

And similarly, the average Democratic vote share, 
as the vote share increases, say from 50 percent to 51 
percent, that change increases the likelihood that that 
voting tabulation district is included in the contested 
district by about .136 percent. 

JUDGE LEE: Go over that again. 

THE WITNESS: Certainly. So take a – 
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JUDGE LEE: I just want you – I’m sorry. I just want 
you to explain what you just were saying using your 
chart. I’m trying to follow you. 

THE WITNESS: Sure. So the coefficient on average 
Democratic vote share is 0.136. All that means is if  
I took the same district and I just increased its 
Democratic vote performance, hypothetically, by 1 
percent, the likelihood that that district would now be 
included in [507] the vote tabulation district, holding 
everything else constant, that is the black voting-age 
population and its distance from the center of the 
district, it would increase by about .136 percent. 

Does that make sense, Your Honor? 

JUDGE LEE: Yes, it does, now that you have 
explained it a second time. Thank you. 

BY MR. BRADEN: (Continuing) 

Q If you could explain the second column 
understood Specification 2. 

A Again, to get some feel for the overall effect – 
because the issue is that, as we’ve heard before, 
testimony before, and I don’t think of any surprise, 
African-Americans are more likely to vote for 
Democratic candidates in the Commonwealth of 
Virginia. 

There is a correlation between black voting-age 
population in a VTD and its average Democratic vote 
performance. 

So you see when we include either one of them 
individually, that’s what happens in these two 
specifications, the effect is about the same. That they 
are taking the total effect of being either black – an 
additional black voting-age population or in average 
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Democratic vote performance, they are both about .25 
percent. 

[508] But the focus should really be on Specification 
1, which is similar to Dr. Ansolabehere’s report, 
because there the question is, is one of these two 
effects larger? That is, in a formal sense, in the 
statistical sense, is there a statistical difference 
between .157 and 0.136? 

Substantively they are pretty close, but I am a 
statistician, I care about are they statistically 
different. And I do that by looking at the numbers in 
the parentheses, which are a measure of standard 
error. 

Standard error, since we are estimating a model, I 
don’t know it for sure. If we did, you don’t need a 
statistician. And it’s like when you often see poll report 
numbers, polling reported, they say the population 
approves of President Obama at 49 percent plus or 
minus three percentage points. That plus or minus 
three percentage points is a measure of the statistical 
uncertainty of that estimate. 

So it says that the real number is highly likely in the 
balance 49 percent plus or minus 3 percent. That plus 
or minus 3 percent comes from those numbers on the 
side here. Let me cut to the chase – 

JUDGE PAYNE: So the parenthetical are the 
margin of error? 

THE WITNESS: Exactly. And so, given the margin 
of error, these two numbers are not statistically [509] 
distinguishable. So that is, in perhaps simpler terms, 
the impact of black voting-age population and average 
Democratic vote performance have an equal-sized 
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impact on the likelihood that a VTD would be included 
in one of the 12 challenged districts. 

BY MR. BRADEN: (Continuing) 

Q Could you conclude from this chart that race 
was predominant over politics in the choosing of VTDs 
that were in or out of a district? 

A You couldn’t. Although I would say something 
stronger. This is a very, one, very crude analysis. 

And two, doesn’t account for any other reasons we 
might want to include or not include a figure of VTD 
in a district. 

But given this limited analysis, that’s what this 
analysis tells me. 

Q And is your crude analysis better than Dr. A.’s 
analysis? 

A I clearly think so because, again, it allows for 
this clearly obvious interdependence in the creation  
of a district. You can’t, you can’t randomly or 
independently select a precinct to be in a district 
because I need it to look – I need it to be contiguous,  
I need it to be compact. There are other criteria. It 
needs to maybe perhaps maintain some communities 
of interest and other [510] factors which are going  
to constrain and jointly affect numerous VTDs  
about whether or not they’re included in a given 
congressional district – given, sorry, a legislative 
district. 

JUDGE PAYNE: Does Specification 1 purport to 
show the difference in the correlations between black 
voting-age population and Democratic vote? 
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THE WITNESS: Could I – I’m going to be specific, 
and then I’m going to try and give a more intuitive 
answer. 

The answer is yes. What these are are not 
correlations though. These are really what in Dr. 
Ansolabehere’s testimony are partial correlations or 
regression coefficients. 

So really what we care about is the difference 
between these two numbers, which is about .021 
percentage points. So that’s the difference between the 
effect. 

And now one wants to ask is the difference, that is 
that the black voting-age population is about – has an 
impact of about 0.21 percentage points, is that 
statistically different from 0? And the answer is, given 
the uncertainty that we have, given the data and the 
estimation, the answer is no. 

So statistically these are a tie. You should treat 
these two numbers as if they’re the same. 

[511] JUDGE PAYNE: Which two numbers? 

THE WITNESS: The two numbers are 0.157 and 
0.136. 

JUDGE PAYNE: And those two numbers are  
equal – 157 is identified with BVAP, and 136 is 
identified with average Democratic vote, is that right? 

THE WITNESS: That’s correct, Your Honor. 

JUDGE PAYNE: Okay. I understand. Sorry. 

JUDGE LEE: Can I ask a couple of follow questions? 

THE WITNESS: Of course, Your Honor. 

JUDGE LEE: So then what you did in the bottom of 
this Table 1, control for VTDs in challenged districts 
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under benchmark control for distance from the 12 
benchmark challenged districts, you analyzed the 
Democratic vote in the 12 districts, is that right? 

THE WITNESS: Yeah. It’s actually all the districts 
in the state, but yes. 

JUDGE LEE: But for this chart you did the 12 
districts? 

THE WITNESS: Yes. 

JUDGE LEE: So they were heavily Democratic at 
the start? 

THE WITNESS: Correct. 

JUDGE LEE: And then race was also a factor you 
[512] analyzed in the top part. And you’re saying that 
the difference between being black and Democrat is 
basically the difference between .15 percent and .13 
percent in terms of the performance of those districts, 
those 12 districts? 

THE WITNESS: Good question. And so, I didn’t 
clearly explain this properly, so let me try one more 
time, Your Honor. 

So it is the case that the voting tabulation districts 
in these 12 contested districts are on average – have 
higher black voting-age population and are also 
higher, have higher Democratic vote performance. But 
the VTD, the numerous VTDs that comprise these 
districts vary quite substantially actually on their – on 
both those dimensions. 

And what this analysis is trying to do is to ask how 
does that – how does either being – having more black 
voting-age population in that VTD or having higher 
Democratic vote performance increase the likelihood 
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that a given VTD is included into one of the 12 
contested districts. 

And so, this is not about – so the coefficients are not 
about vote performance or black – this is actually 
saying, we would like to know the likelihood that a 
given VTD is included in one of these majority-
minority [513] districts. And that becomes – and not 
surprising, the more African-Americans there are in 
that district, the more likely that precinct is to be 
included in one of the contested districts. 

Also, probably not surprising, but probably maybe 
less – but maybe a little less, so is the higher the 
Democratic vote performance is in a given VTD, the 
more likely it is to be included in one of the majority-
minority districts in the Commonwealth of Virginia 
House of Delegates map. 

JUDGE LEE: Thank you for answering my 
question. 

BY MR. BRADEN: (Continuing) 

Q And again, let me make sure, I don’t want to ask 
you to explain something that’s been explained to the 
Court, but Specification 2, could you explain that 
again to the Court. 

A Again, it was just – perhaps I should have – for 
clarity I should not have included it. But to look for the 
overall – it was just to show qualitatively – actually 
quantitatively, pardon me, that the impact of 
increasing independently and ignoring the other – 
increasing either black voting-age population or 
average Democratic vote performance, ignoring the 
impact of each other, has about the same effect. 

And that’s statistically not a surprise because [514] 
black voting-age population is highly correlated with 
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voting – high Democratic vote performance in a given 
VTD. 

And so, another way of – or maybe perhaps this an 
easier way to think about it, .249 is basically the same 
as 0.25, they are substantively close. And again, given 
their uncertainty, they are identical. 

That is another way of thinking about these. So it is 
a different way of looking at the same thing in 
Specification 1. 

Does that help clarify things? 

JUDGE LEE: I think I understand your premise to 
be that you’ve compared party and race as predictors 
that a particular VTD would be included in one of 12 
districts, that’s the point of this whole exercise? 

THE WITNESS: That’s correct, Your Honor. 

JUDGE LEE: I got it, I think. But don’t quiz me on 
it. I don’t have to take a test, do I? 

MR. BRADEN: Really? 

JUDGE LEE: They said there would be no math. 

BY MR. BRADEN: (Continuing) 

Q Did you have an opportunity to review Dr. A.’s 
reply expert report? 

A I did. His central complaint – pardon me. His 
central complaint about this analysis is that – I do this 
at the level of the entire state of Virginia and not in 
[515] geographic regions as he did. But this actually 
misses the point. 

I don’t disagree that if there is – there might be 
interesting local geography that might matter, but 
breaking it up into subgeographies – and I am not even 
sure how he did it. I am not an expert in Virginia 
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political or social geography – doesn’t solve this 
interdependence. That is, I can’t – if I want to have 
VTD 1 in, it’s in the precinct, and I want to have VTD 
3 that’s out here, the only way I can do that is by also 
including VTD 2 in my map. 

And so, that doesn’t – doing this by subregions 
doesn’t solve that problem. 

Q And I would like to move to Defendants’ Exhibit 
16, page 9. Actually, it would be – in the exhibit it is 
page 10. It is page 9 in the report. 

And that section, beginning on page 9, it’s number 
3, what does that deal with? 

A This deals with our examining Dr. 
Ansolabehere’s – I’m sorry, Dr. Ansolabehere’s 
polarized – vote polarization study or ecological 
regression. 

Q Before we get to the simple stuff, the ecological 
inference and ecological regression, let’s do try 
something more simple. 

Do you think that Professor A. used the right [516] 
data in his analysis? 

A I have two concerns with the data he used. 
First, we were never – myself and my RAs were never 
able to exactly match the number of precincts he 
found. And we never received his data, so I have no 
way of verifying why that was so. 

But the second issue regards to which elections he 
examines. All of his focus is either on presidential 
elections or gubernatorial elections in Virginia. 
Presidential elections are on-year elections, whereas 
House of Delegates elections are off-year elections in 
the parlance of political scientists. 
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And there is no analysis about why voting in these 
two types of elections are the same and, therefore, 
informative of how – whether or not there is racially 
polarized voting in House of Delegates elections. 

Q In your experience, are these usually the same?  

A Typically not. But again, ultimately that’s an 
empirical question which can be examined. 

Q And again, as a political scientist, I know you 
haven’t got the data, but would you think it’s likely 
that the fact that there was a black presidential 
candidate might have influenced the turnout and 
results in some of the elections? 

A That’s more likely than not. 

[517] Q  You’ve been hired on many occasions in 
Section 2 litigation and asked to do vote dilution 
analysis. 

What election data would you think you would need 
to do that? 

A Well, let me start with the general answer, and 
then we’ll talk about Virginia, which raises some 
interesting complications. 

Typically, although I’m not – looking at other races, 
that is races other than the jurisdiction – other than 
the election type under litigation, is fine, but primarily 
and the first thing I would look at would be the 
elections under contest. 

So in this case I would look at elections for House of 
Delegates. That’s the general issue. 

In practice, the problem in Virginia is that so few of 
the House of Delegates races are contested. Actually, I 
haven’t done an exhaustive search, it might actually 
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have the lowest number of contested elections per 
election cycle that I have ever seen. 

Q In the general elections? 

A In general elections. 

Q So would primary data have been useful to you 
in this? 

A Well, yes, again because in an uncontested 
election, I don’t know who the preferred candidate is. 
The voters have not been given any choice. So in a sort 
of [518] statistical sense, that is unknowable unless I 
make up the answer effectively. 

So in this – so, therefore, I might want to look at 
primaries. Which again, from my rather casual 
perusal and from hearing testimony, there seems to be 
at least more challenged primaries. And it seems to be 
often the point of real decision making, especially in 
these 12 contested districts. 

Q So if you had a report in a hypothetical case that 
had no primary data and used a different election 
cycle, would you be able to draw any conclusions from 
that? 

A I would be reluctant to draw any firm 
confusions – conclusions, not confusions, about 
whether or not there is racially polarized voting in the 
election under question. 

Q And what’s the value of a report looking at 
presidential data? 

A By itself, an interesting academic exercise, but 
I don’t quite understand what it bears on voting in 
House of Delegates elections. 
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Q Would knowing whether or not there were black 
candidates in a primary and that information assist 
you in doing it? 

A It would. 

Q So what other criticisms – let me ask, using the 
data that Dr. A. used, do you believe it’s possible to do 
any [519] type of valid vote dilution analysis or 
retrogression analysis of any type? 

A Again, that’s probably a bit stronger than I 
would put it, counsel. I would say that that in 
isolation, without further analysis showing that these 
elections were similar in kind and in voting behavior, 
and without any actual examination of House of 
Delegates elections, I would say so. 

Q So what other criticisms do you have of Dr. A.’s 
report? 

A One that the Court might find more pointed 
headed and technical, it’s the use of the statistical 
tools that he used. He used a tool called ecological 
regression which was developed in the 1950s by Leo 
Goodman. It was great technology in 1950. The world 
has come a long way in those intervening six decades. 

And it was mentioned during his testimony the state 
of the art in this is something called ecological 
inference, which solves some of the problems and 
better exploits, that is, makes better use of the 
available data in this type of ecological – this type of 
ecological data. 

Q If we can bring up Defendants’ Exhibit 110, 
page 7. 

Can you just briefly explain to the Court what  
this – this is from – can you tell the Court what this is. 
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[520] A  Yes. Again, I didn’t have the underlying 
results from Dr. Ansolabehere’s report, so what we did 
is – what I did is we did ecological regression on the 
data, on our replication – on the data that we could put 
together on the elections, in this case for House of 
Delegates District 77, for the elections that we had 
data on. 

So, for example, you see here, 2002 U.S. President. 
And there are three points on this graph for that – on 
that vertical line. The circle is the percent of our 
estimate using ecological regression, the percent of 
African-Americans that voted for President Obama, 
the Democratic candidate. 

And here we say that estimate 1.07. That is 107 
percent of African-Americans are estimated to have 
voted for President Obama in this election in House 
District 77. 

I do not think elections in Virginia are fraught with 
fraud, so that’s not possible. More than 100 percent of 
the African-Americans could not have voted for 
President Obama. 

Similarly, the triangle is our estimate of whites. And 
the square is the estimate for nonwhite/non-African-
Americans. 

Q Does this chart explain why most statisticians 
have now probably replaced this method with 
ecological [521] inference? 

A Yes. As you can – 

MR. HAMILTON: Object to the form of the question 
as leading. He can ask – 

JUDGE PAYNE: Let me ask you to rephrase your 
question. 
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BY MR. BRADEN: (Continuing) 

Q Have most statisticians recently moved away 
from this form of analysis? 

A Yes, they have. Because, again, in part, as we 
see here, we get blatantly incorrect answers. And 
again, more importantly from my perspective, it 
doesn’t make use of all the available information in 
these types of aggregated data. 

Q Again I would like to move to Defendant-
Intervenors’ 111, figure 8. 

And can you tell the Court what this chart is? 

A So in an attempt to look for whether or not there 
is racially polarized voting, particularly in the 12 
contested districts, we examined – we did ecological 
inference, which is this alternative. Which again I am 
happy to explain in detail if the Court would like. That 
estimates the voting behavior of again African-
Americans, whites, and others in voting for House of 
Delegates elections. 

[522] Now, recall, we had data going back to 2007 
and there are 12 districts. So in principle we could 
have had – I guess there is 12 times five, 60 possibly 
elections we possibly could have examined. There are 
only 11 on this chart. And that’s because we can only 
do – we can only ask the voting preferences of the 
electorate in elections where there was actually a 
contested election. 

These are basically all the contested elections in the 
12 districts that I had available data for. 

Q Is there really sufficient data available to do an 
analysis that would inform this Court on these issues? 
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A Again, given the lack of contested races, I am 
reluctant to draw any firm conclusions. We can draw 
the conclusions in the districts and elections for which 
we can observe, which are these 11 on this chart, and 
they are indicative, and we can go through details if 
you like, of racially polarized voting, at least in half of 
them. 

But I would be hesitant to draw it for the entire state 
without some additional analysis. 

Q If election data is thin or limited or unavailable, 
are there other approaches that an individual might 
take to reach conclusions on this? 

A Again, you would then be forced to think  
about – I would say there is lack of quantitative 
evidence we can bring to bear on this. Clearly 
politicians, pollsters, [523] there might be other 
available data to look at this. That was not available 
to me and it is obviously not what I do. 

Q So a member of a legislative body going to the 
individuals who represented those particular districts 
and asking them, would be a reasonable alternative 
approach? 

MR. HAMILTON: Object to the form of the question, 
Your Honor. A, it is not in his expert report, so it is 
beyond the scope of this witness’ knowledge that he 
has been identified as an expert for. 

And B, it’s not in his area of expertise. He is not an 
expert on what legislators do or do not consider in 
doing redistricting. 

JUDGE PAYNE: Sustained. If you want to lay a 
foundation, perhaps you can. 

MR. BRADEN: Sure. 
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BY MR. BRADEN: (Continuing) 

Q You’ve been hired many times to do racial bloc 
voting analysis? 

A Yes. 

Q And the goal of those analyses is to determine 
the relationship between race and voting and the 
ability of candidates of choice to be elected? 

A That is correct. 

Q So if you had an inability to come up with all the 
data to do that type of analysis, would you recommend 
to a [524] legislature a different approach? 

MR. HAMILTON: The same objection, Your Honor. 
It is beyond the scope of the witness’ identified 
expertise. It is not in his report. 

JUDGE PAYNE: Is it in his report? 

MR. BRADEN: It’s not in his report. 

JUDGE PAYNE: Isn’t that the rule? You don’t have 
it in your report, you can’t testify to it. 

MR. BRADEN: Yes, Your Honor. 

JUDGE PAYNE: Sustained. 

BY MR. BRADEN: (Continuing) 

Q Let’s turn to Dr. A.’s report, and this would be 
the demonstrative that was presented to this Court. 
And it is page 21 of 22, I guess of the pdf. 

JUDGE PAYNE: Of which exhibit? 

MR. BRADEN: It’s in the back of the witness binder. 
This was not an exhibit. This was a demonstrative 
provided by the plaintiff to this Court. 

JA 1980



 

 

JUDGE PAYNE: It’s all the way in the back as a 
demonstrative, right? 

MR. BRADEN: All the way in the back. 

JUDGE PAYNE: Okay. 

BY MR. BRADEN: (Continuing) 

Q Do you recognize this document? 

A Yes, I saw it yesterday in court. 

[525] Q  And do you know what it purports to do? 

A Yes. It’s similar to an exercise that plaintiffs’ 
counsel had me do during my deposition. Oh, there, 
thank you. 

And what it does is it takes my estimates, you see 
the source on the bottom, of voting behavior in a given 
election and asks the hypothetical question, what 
would happen if we were to lower the percentage of the 
African-American black voting-age population in that 
district from whatever its current number is – so, for 
example, in House District 69, it is 55.2 percent black 
voting-age population, and drop it down to 50 percent. 

With the assumption that all the – since we have to 
maintain the overall constant population of the 
district, that the increase would all go to whites. 

And then ask the hypothetical question, what would 
the election result have been in that district. 

Q And how – in what way would this inform the 
Court’s decision making on any of the issues you 
normally study in a vote dilution analysis? 

A Again, I think we need to back up a few steps. 
Ecological inference or ecological regression for that 
matter are asking a very particular question. They are 
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asking how did voters vote – how did a set of voters 
who showed up to vote actually vote in that election. 

[526] Now, there is the trouble, and why we have to 
estimation is, we have secret ballots. And so, we try to 
use statistical tools to basically back out how on 
average various groups voted in that election. 

What this table is being used for, as I understood it 
during the testimony yesterday and in my deposition, 
was as a way to characterize – let’s call it the normal 
or expected Democratic vote performance. And that’s 
not a valid use of the ecological inference or ecological 
regression estimates. 

Q So is there any reference in this material to 
primary elections? 

A I want to add one more thing, if I might, to this. 
So the key when you want to do this type of analysis, 
say ask how a Democratic – 

MR. HAMILTON: Objection, Your Honor, non-
responsive. There is no question. The question was 
about primary elections. And the witness is now 
volunteering something else. 

BY MR. BRADEN: (Continuing) 

Q What was the key in this report? 

JUDGE PAYNE: Sustained. 

Q What’s the key factor you haven’t been able to 
address because of my inarticulate questioning? 

MR. HAMILTON: Well, that doesn’t cure the [527] 
problem, Your Honor. Now he’s just asking him to 
volunteer. I think we have the same issue. So I object. 

JUDGE PAYNE: Well, ask the question right. 

BY MR. BRADEN: (Continuing) 
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Q What’s the key factor you haven’t been able to 
address to the Court on this demonstrative. 

JUDGE KEENAN: Mr. Braden, could you keep your 
voice up, please. 

MR. BRADEN: My apologies, Your Honor. 

JUDGE KEENAN: Thank you. 

A Look, this is not – we can do an analysis that 
would ask how a – say how the Democrat – how a 
Democratic candidate would do in this election, say in 
House District 69, but we’d need to – the model would 
be much more complex than just the ecological 
inference or ecological regression results which are 
presented here. 

They would need to account for the fact of whether 
or not incumbents were running. So in almost all of 
these, all but one of these elections, incumbents are 
running. And need to think – because this is about a 
forecast of how a district will perform over the election 
decade. We’d want some measure of the uncertainty or 
the vote swings between elections. 

So we can think about it, there are good years for 
Democrats, there are bad years for Democrats. And 
those [528] types of swings vary by state, and we would 
want to, using statistical tools, model that to get a 
reasonable inference. 

I have done such analyses before, but this isn’t it. 

Q And how would you do such an – 

JUDGE PAYNE: Excuse me. As I understand what 
you’re saying, is that this demonstrative is not a valid 
use of the ecological inference reference because there 
isn’t enough data for it to be considered to be valid by 
people in your profession? Is that what you’re saying? 
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THE WITNESS: It’s not the data. It’s not the 
appropriate statistical model because it doesn’t control 
for other things that we know affect elections and will 
affect elections in the future. 

So to do that analysis, we need to observe multiple 
elections, say historically, to get an idea of the ebbs 
and flows we see in political fortunes of the parties at 
the district level, which this doesn’t do. 

This is like a – think of this, Your Honor, as a 
snapshot in time, we’re observing one election, and 
these are perfectly valid inferences about a given 
election, but it’s not fully informative in a statistically 
valid way about what future elections might look like. 

BY MR. BRADEN: (Continuing) 

Q So does this demonstrative provide informative 
[529] information to the Court in regards to vote 
dilution, or racial bloc voting, or the percentage of 
black voting-age population necessary to elect a 
candidate of choice? 

A Again, no for several reasons. One I’ve already 
alluded to, which is we would like to know vote 
performance not just in this election, but in future 
elections. 

A secondary problem, and obvious by the fact that 
we only have seven districts up here, at the very least 
there are 12 contested districts, so there are numerous 
districts not here and actually numerous elections. I 
don’t actually know which elections these are from, 
but they are only a scattershot of elections. 

I had said, going back to a point I have already 
made, the real problem in analyzing House of 
Delegates elections in Virginia is there so many 
uncontested races. One would want to look perhaps at 

JA 1984



 

 

primaries and other ways about the political process 
because this is just not enough data to draw any firm 
conclusions. 

Q Were you present for the testimony of Dr. 
Ansolabehere? 

A I was. 

Q I think, and I hope I am not mischaracterizing 
that we’ve heard some testimony from him that this is 
a relatively quick process. [530] How long would it 
take you to do it? 

A Could you clarify what this is? Sorry. 

Q Yeah, he did a racial bloc voting analysis for this 
Court in his report. To do one that you would think 
was statistically valid, how long would it take you to 
do? 

A So there is multiple parts to that. So it would 
take weeks to get the data matching a census and 
political data and verifying it. That is typically not 
done by myself. I typically ask counsel to hire data 
experts to do that. 

Then once I received it, it would take – the ecological 
inference, one of the costs of it is that it is very 
computationally intensive. So running each election 
can take between two and eight hours on a very high 
performance computer. 

So if we had election results say for every House of 
Delegates election that we wanted to examine, each 
one of those takes between two and eight hours of 
computer time. And probably a couple of days of my 
time to code up and to – to code up the analysis and 
then to run diagnostics and check on the other end. 
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Q So have you ever been asked to do such an 
analysis prior to the drafting of a redistricting plan? 

A I haven’t personally, no. 

Q And how many years have you been involved in 
the process? 

[531] A  I have been involved in the redistricting 
process for about 16 years, 15 years. 

Q Could you find anything useful in Dr. 
Ansolabeher’s report in this area? 

A No. Again, given that he did not examine House 
of Delegates elections, and there are so few of them if 
he had, I would draw serious concerns about any 
inferences being drawn from his analysis. 

Q I would like to bring up Defendant-Intervenors’ 
112, figure 9. 

Can you explain to the Court what this is. 

A Yes. 

Q It’s on page 18. 

A So, again, a concern and what I alluded to in my 
discussion of that demonstrative is what you would 
really like to know is the performance. That is, how 
does the ability in this case of a candidate of choice, 
which in this simple analysis is going to be an African-
American delegate winning election – that’s a very 
complicated set of analysis. Which is challenged in the 
case of Virginia in part because of the uncontested 
elections. 

So what here is what I will call a crude or a poor 
man’s first take on this, it’s probably the first thing I 
would have done if I were retained in this case, which 
is we just across all the elections we observed, we 
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plotted [532] out on the horizontal access is the percent 
black voting-age population. 

On the vertical access is the – it’s misleading 
because it goes from 0 to 1, but it’s actually discrete. 
That is, did the district elect an African-American 
delegate in that election. 

And so clearly a district is either on the horizontal 
line at 1 or the horizontal at 0. And then we ask, what 
sort of the – this analysis is called a logit analysis, 
l-o-g-i-t. And that curve in the middle is sort of the best 
fitting curve we can do. And it’s telling you how as  
you – in a simple way, given the observed elections, 
how does the change – how does changing black 
voting-age population in a precinct – sorry, in a district 
change the probability of an African-American 
delegate being elected. 

And as you see, not surprising again I think to this 
Court, as the black voting-age population increases, 
that probability increases. That’s why this curve is 
sloped upwards. 

In particular, at about – since 55 percent seemed to 
be an interesting number in this case, if you looked at 
it, this curve, if you looked at 55 percent, it actually, 
the probability that that district would elect an 

African-American delegate is about 80 percent. 

[533] JUDGE LEE: What is it at 50 percent? 

THE WITNESS: I would have to actually calculate 
it, but it looks like at about 50 percent, it’s actually 
just close to 50 percent, maybe 52 percent. 

JUDGE PAYNE: You mean when the black voting-
age population is 50 percent, the chance of electing a 
black candidate is 50 percent, is that what you are 
saying? 
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THE WITNESS: That’s correct, Your Honor, in 
general election. These are general election data. 

JUDGE KEENAN: Are you talking black candidate, 
or minority-preferred, or are you drawing a distinction 
between the two? 

THE WITNESS: Again, since – I’m sorry, I cut you 
off. 

JUDGE KEENAN: Are you drawing a distinction 
between black candidates and minority-preferred 
candidates? 

THE WITNESS: Normally we would want to do 
that, but given we observed so few contested elections, 
it’s very difficult to identify. 

So how the analysis would really proceed if we were 
not data challenged in this case, is we would do 
ecological inference for all the observed contested 
elections to find out who the preferred black – which 
candidate African-Americans preferred in every 
district. 

[534] We would then, instead of coding this as black, 
we would code that candidate and then ask – and then 
do this analysis on who won. I didn’t have the time, 
and again, since we didn’t have contested elections, 
that was not possible. 

So I really want to treat this analysis as a crude, sort 
of best-we-can-do, short-notice analysis. 

BY MR. BRADEN: (Continuing) 

Q So is this chart, although – am I correct, you 
said this was a crude chart, crude analysis. Am I 
correct that you just characterized this as a crude 
analysis? 

A Yes, I did. 

JA 1988



 

 

Q But is this chart alone better than anything in 
Dr. Ansolabehere’s report on this issue? 

A I believe so. 

JUDGE LEE: In your report on that same page you 
have some summary there. And I wanted to make sure 
that I understood what you were saying here. 

THE WITNESS: Yes, Your Honor. 

JUDGE LEE: You said if the districts were being 
packed to 55 percent, there would be a 100 percent 
chance that the African-American would be elected in 
your report? 

THE WITNESS: That’s correct, Your Honor. That’s 
a hypothesis. That’s not what the data says. 

JUDGE LEE: Oh. I thought just a moment ago you 
[535] said 80 percent? 

THE WITNESS: Yes. So that was a hypothetical – 
it’s a hypothetical statement. It says that one claim 
that you’re overpacking African-Americans in that 
district, then one would expect to see 100 percent or 
close – that is probably too strong. Close to 100 percent 
probability of electing an African-American delegate. 

What in fact we find from this simple analysis is 
that it’s actually about 80 percent. 

JUDGE LEE: Thank you. 

THE WITNESS: Is that clear, Your Honor? 

JUDGE LEE: Yes, it is. Thank you. 

BY MR. BRADEN: (Continuing) 

Q And in the interests of time, I will just ask a 
couple of brief questions in regards to your 
compactness analysis. 
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Is compactness a useful measure? 

A It’s a problematic measure. So typically when 
one wants to talk about quantitatively measuring 
things, you have a well-defined concept. And then one 
asks, how does a measurer or an estimator comport 
with that? 

The problem is compactness is actually very neat 
mathematically, but it’s not what people mean in 
redistricting. 

[536] So instead what happened is there has been 
20-plus suggested measures of compactness. And 
depending upon which one you use, you get different 
results. 

Q Is there any academic consensus as to what 
measure to use? 

A Unfortunately there is not. Again because there 
is no underlying consensus but what the quantity – 
what compactness means formally in a mathematical 
sense. 

Q Can you look at any individual single district in 
isolation to examine compactness? 

A Again, it’s the same concern I raised with the 
inclusion of a VTD in a given district. Take a part of 
the state near the coastline in Virginia. It has a very 
irregular shape. Suppose just inland from it I draw 
very compact, say a circle or a square, rectangular 
district. We will ignore any other factors that might 
come in. 

Well, since I have to enfranchise the rest of that 
population, the resulting district to its say east will 
need to be relatively uncompact just given the 
coastline. 
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So typically one wants to think about compactness 
measures across an entire state and typically 
comparing a crossplan as opposed to saying there is 
any sort of absolute number of – 

Q Did it appear – it appears that you used a 
different measure for compactness. Would you explain 
why you used [537] that different measure to the Court 
and what it was. 

A It’s one called – it’s a center of – it’s the Boyce-
Clark measure, slightly modified to make it easier to 
compute. And all that point was to show that with a 
different measure, which I think has some nice 
properties, but it doesn’t – it’s not perfect, that you get 
a different finding about the relative compactness of 
the challenged districts than you do from the 
noncontested districts. 

Q Is there something about the shape of Virginia 
in particular that makes that measure you think 
useful? 

A Well, the nice thing of these – they’re called, a 
technical term called inertia or center of inertia 
measures is that they don’t impose a geometric shape. 
So that most of the, excuse me, Your Honors, most of 
the compactness measures that have been discussed 
in the reports are really about inscribing perfect 
shapes, circles, mostly circles in this case. 

The problem is, you actually can’t draw a circular 
district because since you can’t have voters in multiple 
districts, there is no way mathematically – or think 
about tiling your floor. You couldn’t tile your floor in 
circles and get every inch of the floor. There would be 
leftover parts where there is grout, or in this case 
leftover voters who are basically not allowed to vote 
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[538] for a House delegate. So that’s the concern with 
these so-called encompassing circle measures. 

The nice thing about these center of gravity or 
inertia measures is they don’t put an optimal size. 
They just ask, how far is the farthest voter from the 
center of the district. 

Q And if we could bring up Defendant-
Intervenors’ Exhibit 61. 

Your Honors, I believe you have seen this before. If 
we could help you out and pull up the Tidewater area. 

A I didn’t know that was the Tidewater area. 
Always nice to learn something. 

This is the same point I made before. Which is, given 
the sort of natural geography and the underlying 
county structure in this part of Virginia, if you are 
going to obviously not include the water and maintain 
some semblance of these underlying counties, it can be 
very hard to draw a pretty looking, i.e. compact 
districts. 

Q Your Honors, I would like to turn now to 
Defendant-Intervenors’ Exhibit 16, page 10. It is the 
report on page 10. 

And am I correct on page 10 you have a summary of 
your findings on these issues? 

A That is correct, Your Honor – sorry, counsel. 

[539] Q  Could you just briefly provide the Court 
with the summary of your findings on compactness. 

A Sure. Essentially point one, in a comparison of 
the challenged districts between the benchmark map, 
that is the previous map, and in the new map, HB 
5005, there is essentially no substantive difference, 
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about 4 percent difference in compactness between 
those districts. 

Point two – 

JUDGE PAYNE: Excuse me, just for the record, 
we’re talking about page 9 of the document, is that 
right? 

MR. BRADEN: Page 9 of the document, page 10 in 
the exhibit. 

JUDGE PAYNE: Go ahead. 

THE WITNESS: Are you ready, Your Honor? 

JUDGE LEE: Yes. 

THE WITNESS: The second point, in the remaining 
88 districts, those are the noncontested districts, again 
there is basically no difference on this measure of 
compactness between the benchmark map, i.e. the 
previous map, and HB 5005. 

The third point, there is no – in the benchmark map, 
there is no difference between – there is no substantial 
difference between the compactness of the challenged 
districts – sorry. Let me rephrase that. 

In the benchmark map there is no appreciable [540] 
difference between the challenged districts and the 
other 88 nonchallenged districts in terms of their 
compactness. 

There is a slight, in HB 5005 the challenged districts 
are actually slightly more compact than they were in 
the original benchmark map. 

And then the final point is nine of the 12 challenged 
districts saw increased compactness in HB 5005,  
as did 39 of the remaining 88 districts of the 
nonchallenged districts. 
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BY MR. BRADEN: (Continuing) 

Q Dr. Katz, did you have an opportunity to review 
the reply report by Dr. Ansolabehere? 

A I did. 

Q And did you see where he indicated, I believe 
I’m accurately summarizing, that he felt that your 
compactness report was in some manner in conflict 
with the compactness analysis provided by Dr. Hood 
and Dr. Hofeller? 

A I do recall that, reading that. 

Q Do you believe that this – is this just a different 
way of doing it, or are you in conflict with them? 

A Again, this goes back to my original point about 
these compactness measures. Which is, if you look at 
different compactness measures, one will find 
different rankings and amounts of compactness. 

MR. BRADEN: Thank you. 

[541] JUDGE PAYNE: I think the criticism levied by 
Dr. Ansolabehere was that you were in conflict with 
Hood and – what’s the other person’s name? 

THE WITNESS: Hofeller. 

JUDGE PAYNE: Hofeller. Do you think you are in 
conflict with them? If so, why? 

THE WITNESS: No, I don’t. Again, it goes back to 
this question. Which is, using different measures, 
choose your favorite of one of the 20 measures. One 
will come to different conclusions because there is not 
an underlying consensus about what the right 
measure of compactness should be. 

JUDGE PAYNE: Were your conclusions different 
than reached by Hofeller and Hood? 
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THE WITNESS: Yes, because I used a different 
measure of compactness than they did. 

JUDGE PAYNE: Are they statistically significant 
differences in your judgment? 

THE WITNESS: Again, the compactness measures 
have no underlying statistical foundation, so there is 
no way to make that claim. 

JUDGE KEENAN: So you’re saying it’s apples and 
oranges? 

THE WITNESS: Yes, unfortunately. 

JUDGE LEE: Is there some definitive rule [542] 
concerning compactness? That there is some special 
measure that is authoritative that we should consider? 

THE WITNESS: No. That’s the whole problem, Your 
Honor. Since there is no agreement about the 
fundamental quantity that is being measured, there is 
no way to adjudicate which of these 20 measures 
which have various pluses and minuses – so there is 
no consensus. Which I know it doesn’t do the Court any 
good, but in academic literature there is no consensus. 

JUDGE LEE: Thank you. 

MR. BRADEN: If I can just ask one follow, two 
follow-up questions. 

BY MR. BRADEN: (Continuing) 

Q Are you familiar with a well-known political 
scientist in this area by the name of Bernie Grofman? 

A Of course. 

Q And do you remember what Bernie Grofman’s 
test of compactness is? 
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A Bernie said – Professor Grofman said that 
basically all these are are the intraocular test, people 
look at districts maps, they figure out which districts 
they think look ugly, and then they choose the 
compactness measure which comports with their 
eyeball view of the mapping. 

MR. BRADEN: Thank you, Your Honor. 

[543] CROSS-EXAMINATION 

BY MR. HAMILTON: 

Q Good afternoon, Dr. Katz. It’s nice to see you 
again. 

Let’s start – let’s start right there. In your 
professional opinion, there is no professionally 
accepted measure of compactness, correct? 

A That is correct. 

Q So the opinions that you stated just a moment 
ago about the relative compactness, there is no 
professionally accepted measure of compactness upon 
which those opinions rest, correct? 

A No. Given that use of measure, those 
conclusions are correct. There is no accepted measure. 

Q All right. So, I mean, if we were to go to a 
political science convention, there would be no 
consensus on which of these measures to use, 
including the one you used to generate those 
conclusions, correct? 

A That’s correct. 

Q Okay. Now, you talked a little bit about, just a 
moment ago in Defendant-Intervenors’ Exhibit 112 – 
do you recall that? This was the crude or poor man’s 
chart. 
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Looks like that. 

A Yes, of course. 

Q You recall that. And you said something about 
a 52 percent chance of electing a candidate? 

[544] A  That was my eyeballing the intersection of 
50 percent black voting-age population and where that 
S curve crossed it. 

Q Based on this crude and poor man’s graph, 
what’s the probability of electing – the minority 
community electing the candidate of their choice in 
House District 69? 

A Again, the best estimate we would have would 
be about 52 percent. 

Q And how about House District 63, a different 
district, what’s your estimate there? 

A It would be identical. 

Q How about House District 75, a different 
district? 

A Again, they would all be the same, that’s – 

Q Okay. If I keep going – 

JUDGE PAYNE: Wait a minute, Mr. Hamilton. 

MR. HAMILTON: I’m sorry. 

JUDGE PAYNE: He was answering. You all, don’t 
step on each other’s lines. We can hear better and 
understand better if you do. And the court reporter can 
take it. 

All right, go ahead. 

MR. HAMILTON: Thank you, Your Honor. 
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JUDGE PAYNE: Now restate the question, please, 
sir. 

BY MR. HAMILTON: (Continuing) 

[545] Q  I don’t want to waste the Court’s time or 
stand between now and lunch, but if I were to go 
through all 12 of these districts and ask you 
specifically with respect to this House district or that 
House district, the answer would be exactly the same, 
right, 52 percent? 

A Yes. That’s why it’s a crude analysis. 

Q Okay. And it’s crude analysis because part of 
the limitations here is because we have a limited data 
set? 

A That is also correct. 

Q And the data set that is limited is because we’re 
looking at House of Delegates elections, is that 
correct? 

A That is correct. 

Q If we were to look at some larger universe of 
elections, and I know you don’t want to do that, but if 
we did look at larger universe of elections, then we 
might be able to get to district specific projections, 
correct? 

A Actually, in this case I don’t believe so. 

Q Okay. But let me just ask you the abstract 
question. If we look at a larger data set with more 
elections, then we’re going to get to specific predictions 
on a district-by-district basis, or we could? 

A No. You would have to have – ultimately that 
analysis, and I have done such analyses before, would 
rest on creating a mapping between those higher level 
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elections, say federal elections, and district and House 
[546] of Delegates elections. 

And since we don’t observe contested House of 
Delegates elections, there is no way to create that 
mapping. 

Q So there is simply no – so your testimony is, 
there is no way to determine the probability of electing 
a candidate of choice for the minority community in 
any one of the 12 specific House of Delegates elections 
here, the data is just not available? 

A The best you can do is some version of what I do 
in that figure. 

Q In the poor man’s graph that we were just 
looking at? 

A That is correct. 

Q All right. Let’s go back. You’re not a lawyer, 
correct? 

A That’s definitely so. 

Q No legal training. In preparing for your 
testimony, I gather then you didn’t read the District 
Court opinion in the Page case? 

A I did not. 

Q Or the Supreme Court’s decision in the 
Alabama case? 

A I did not. 

Q Okay. Didn’t review the floor debates in the 
House of Delegates? 

A No, I did not. 

[547] Q  Didn’t review any of the materials 
submitted by the Commonwealth of Virginia to the 
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Department of Justice in connection with preclearance 
of this plan? 

A No, I did not. 

Q Didn’t review any of the e-mails or other 
communications between the parties – I am sorry, 
among the delegates during the map drawing process? 

A No, I did not. 

Q Of course, you didn’t talk with any of the 
delegates or do an investigation into what they said 
during the process? 

A That is also correct. 

Q You didn’t take into account any of the 
statements made by Delegate Jones about the 
existence or the application of a 55 percent BVAP 
threshold, or aspiration, or goal, correct? 

A With one slight caveat. That’s why we examined 
the 55 percent in that graph. 

Q Okay. But you weren’t looking at the 
statements made? 

A That’s right. 

Q You were just looking at the number 55 percent 
as a function of the black voting-age population? 

A That’s correct. 

Q Okay. 

JUDGE PAYNE: Mr. Hamilton, we will take the 
[548] lunch recess at this time. 

MR. HAMILTON: Thank you. 

NOTE: At this point the lunch recess is taken; at the 
conclusion of which the case continues as follows: 
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JUDGE PAYNE: Mr. Hamilton. Dr. Katz, I remind 
you that you are under the same oath you took earlier 
today. 

THE WITNESS: Yes, Your Honor. 

MR. HAMILTON: (resuming) 

Q Dr. Katz – well, first of all, good afternoon. I 
hope you had a pleasant lunch. 

Let’s start with where we left off, your chart. If I 
could ask Ms. Marino to put it up on the screen. This 
is from Defendant Intervenors’ Exhibit 112, and I 
believe it’s the S-shaped chart that you had prepared? 

JUDGE PAYNE: Same thing as figure nine to his 
report; is that right? 

MR. HAMILTON: Correct. That’s, in fact, what 
we’ve blown up, Your Honor. 

JUDGE PAYNE: Thank you. 

MR. HAMILTON: 112, the intervenor defendants 
have identified as a separate larger exhibit. We don’t 
have it electronically. 

JUDGE PAYNE: Thank you. 

Q So, Dr. Katz, if you take a look at that chart, 
this [549] is a chart you prepared; correct? 

A That’s correct. 

Q On the bottom of that, all those little dots, those 
are individual elections, aren’t they? 

A That’s correct. 

Q And they’re individual elections that correspond 
to individual House of Delegates races; right? 

A That is correct. 
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Q So on the bottom, way over in the right-hand 
side, there’s four little dots. Do you see those? 

A Yes. Right-hand side? 

Q On the right-hand side. 

A Yes. 

Q On the bottom. That’s Delegate Morrissey and 
Carr in House District 74 and 69; correct? 

A I believe that’s correct. 

Q They won the election? 

A Yes. 

Q They were – both – their race is both white; 
correct? 

A That’s correct. 

Q So let’s take look at your report to see if they 
were the black-preferred candidate of choice, and so 
what I’d like to do is go to Intervenor Defendant 
Exhibit 16, table four. That’s your report, table four? 

[550] A  I have it.  

Q So let’s look at Morrissey first. That’s House 
District 74, and it shows toward the bottom of table 
four; right? 

A That’s correct. 

Q And it shows in House District 74 that 93.1 
percent of the African Americans would have voted for 
that candidate; correct? 

A That’s correct. 

Q Fair to say that’s the candidate of choice for the 
African-American community? 

A Yes. 
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Q Okay. Let’s move to Delegate Carr in House 
District 69. We’re looking at the same chart here. We’ll 
start with 2013, 97.3 percent of the African-American 
community voted for Delegate Carr; isn’t that true? 

A That’s correct. 

Q And so not a difficult decision to say here that 
Delegate Carr was the African American candidate of 
choice? 

A In this election, that’s correct. 

Q Let’s look at the other election in that same 
House district since you brought it up, 2007. It’s also 
the data that’s reported here, same House district, 
92.9 percent of the African Americans voted for 
Delegate [551] Carr; correct? 

A Yes, that’s correct. 

Q So in that election, too, Delegate Carr was the 
African-American candidate of choice? 

A Yes. 

Q In both of these cases, even though Delegate 
Morrissey and Carr were white, they were the African-
American candidate of choice? 

A That’s correct in these elections. 

Q While we’re looking at table four, there’s – you’ll 
agree with me there’s nowhere on this table where you 
account for incumbency; correct? There’s no column 
here that’s labeled that? 

A That’s correct. These are just based on the 
actual election data we observed. 

Q And there’s nothing here that accounts for 
whether it was a good year for Democrats; correct? 

JA 2003



 

 

A That’s correct. 

Q And there’s nothing here that accounts for 
whether it was a bad year for Democrats; correct? 

A That’s also correct. 

Q And there’s nothing here about any kind of 
future elections. 

A That’s correct. As I said, this analysis is not 
designed to do that. 

[552] Q  And, in fact, when a legislature is drawing 
districting maps, they don’t have access to future 
election results; right? You don’t have that data? 

A I can probably make some money if I did. We 
can, however, generate forecasting models that do 
that. 

Q But you haven’t done that here. 

A That is correct. 

Q Table four doesn’t reflect anything like that. 

A That’s correct. 

Q All right. Now, your testimony today is based  
on – your work in your report and your testimony 
before this Court is based on an analysis of the maps, 
the census numbers, demographic and racial data 
relating to the maps, and related elections data; 
correct? 

A I believe that’s an exhaustive collection, yes. 

Q And you also studied the expert reports from 
Dr. Hood, Dr. Hofeller, and Dr. Ansolabehere; correct? 

A I would say I studied Dr. Ansolabehere’s report. 
I read quickly the two other reports. 
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Q But you are not here to offer an opinion about 
whether race was a predominate purpose in the 
drafting of the House of Delegates plans; that’s beyond 
what you were asked to do in this case. 

A That’s correct. All my opinions are contained in 
my report. 

[553] Q  You simply just have no opinion on that 
subject that you’re here to offer the Court. 

A Correct. 

Q Okay. So let’s go back to your prior experience. 
You, yourself, were not involved in redistricting in 
Virginia at the time that the General Assembly drew 
these maps that are before the Court today. 

A That’s correct. 

Q So in that sense, you are similarly situated to 
Dr. Ansolabehere? 

A I have – I assume. I don’t really know if he was 
involved priorly, prior. 

Q You weren’t a consultant to any party, either 
the Democrats or the Republicans, in the legislature 
during the preparation of these maps? 

A That’s correct. 

Q Didn’t do an analysis for the state or anyone 
else at the time the General Assembly was preparing 
these maps? 

A That’s correct. 

Q And at the risk of beating a dead horse, you 
didn’t do any sort of polarized voting analysis for the 
General Assembly at the time they were preparing the 
maps? 
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A That’s also correct. 

Q Okay. So let’s turn to your opinions about 
compactness which we heard this morning. This is the 
[554] first time that you’ve ever appeared in court 
offering an opinion in a Voting Rights Act case with 
respect to compactness; correct? 

A No. 

Q You’ve testified on other occasions on 
compactness in a Voting Rights Act case? 

A Well, I don’t actually know if it was a voting 
rights case. It was an early California case where the 
overall criteria for drawing the state legislative maps 
was involved, and compactness and traditional – and 
I testified about traditional redistricting criteria in 
that case. It was 2001. It was one of my first cases. 

Q Do you recall when I asked you this question in 
your deposition? 

A I do. 

Q So what I asked you was, “Is this the first time 
you’ve been asked to give your professional opinion 
with respect to compactness in a Voting Rights Act 
case,” and your answer was, “That is correct, to the 
best of my knowledge.” Is that what you said in your 
deposition? 

A Yes. Can I clarify? 

Q Sure. Please do. 

A In that case, I did not present any numbers. I 
was asked in that case just to present to the Court 
what the traditional redistricting criteria were that 
included [555] compactness. 
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Q I see. So you mentioned compactness in the 
course of describing traditional redistricting criteria, 
but you weren’t offering an expert opinion about 
whether the districts were compact or not? 

A That’s correct. So I just wanted to be explicit 
and correctly answer your question. 

Q Thank you. We covered this briefly, but in your 
opinion, there’s no generally accepted measure for 
compactness? 

A That is my opinion. 

Q And you have fundamental problems with – to 
the best of your knowledge, there’s about 20 different 
measures, and the fundamental problem you have is 
that they all lead to different answers? 

A There are at least 20, but, yes, I do agree with 
that statement. 

Q And you have the same concern whether we 
choose Boyce-Clark, the one you used, or Reock, the 
one that the other experts used. 

A That’s correct. 

Q I take it you disagree with the use of the Reock 
measure by Dr. Ansolabehere? 

A I do for the same grounds. 

Q And you have the same objection to the use of 
the [556] Reock test by Dr. Hood? 

A Again, my concern is with the general measures 
of compactness, yes. 

Q And you have the same concern with the use of 
the Reock test by Dr. Hofeller? 

A Yes. 
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Q Now, another compact measure is the Polsby-
Popper test; you know that one? 

A Yes. 

Q That measure compares the area of a district to 
its perimeter? 

A That’s actually incorrect. Actually what Polsby-
Popper does is it takes the measured perimeter of the 
district and asks – compares the area of that district 
to the area of a circle with the same size perimeter. 

Q You have the same conceptual problem with the 
use of Polsby-Popper as a measure of compactness that 
you do with Reock and the others; correct? 

A That’s correct. 

JUDGE PAYNE: Excuse me a minute. The concern 
that you have with respect to all of them is that there 
is no definition of what compactness is? 

THE WITNESS: That’s correct, Your Honor. 

JUDGE PAYNE: All right, thank you. 

[557] Q  So you disagree with the use of the Polsby-
Popper measure by Dr. Hood? 

A Disagree – I disagree with the – there’s no 
accepted measure, so, yes. 

Q And you disagree with the use of the Polsby-
Popper measure by Dr. Hofeller? 

A Again, for the same reasons. 

Q And as between the measure you used and the 
measure they used, it’s basically a coin toss on which 
to use? 
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A As I said, the point of that was to show that 
using different measures leads to different 
conclusions. 

Q There’s no compelling argument scientifically 
why one should be preferred to the other, in your 
opinion? 

A No compelling one. They both – all these 
measures have pluses and minuses. 

Q Let’s talk about the Schwartzberg test. You are 
familiar with that one as well? 

A I am. 

Q That’s an alternative measure, another one of 
these many tests? 

A Yes. 

MR. HAMILTON: I promise I won’t go through them 
all, Your Honors. 

A It’s a bit more – it’s probably the most 
complicated of the measures because it requires 
integral calculus. I [558] don’t know if you remember 
that from high school or college. 

Q I don’t. 

A Yes, it’s another measure similar to the Boyce-
Clark. Instead of looking at average deviations, it’s 
looking at a normalized standard deviation of the 
distance from every point to the center of the district. 

Q You have the same conceptual problem with the 
use of this measure; right? 

A That’s correct. 

Q And the same concern or same disagreement 
with its use by Dr. Hood? 
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A Yes. 

Q And the same concern or objection to the use by 
Dr. Hofeller? 

A Correct. 

Q Okay. Now, one of the things you talked about 
this morning, and you described this a little bit in your 
expert report, is that one of your concerns with the 
Reock test was what you described as tile theorem; do 
you recall that portion of your report? 

A I do. 

Q Because the ideal shape, as you described it, for 
a Reock test is a circle, and you can’t create maps of 
the entire state using just circles; is that basically 
[559] correct? 

A Basically. You can’t draw a map of circles and 
include every piece of territory in the state. 

Q Of course, Virginia isn’t unique like that. That 
objection would be true as to the use of the Reock test 
in North Carolina, in South Carolina, in California, 
and every state in the union; correct? 

A Actually, it’s a mathematical fact. That theorem 
is an actual mathematical theorem from geometry. 

Q You will agree with me that that mathematical 
theorem of geography – or geometry is equally true in 
every state in the union; correct? 

A That’s correct. 

Q Now, you mentioned earlier in Mr. Braden’s 
examination the shape of Virginia and that being a 
concern about using compactness measures because 
Virginia, the way that it’s shaped; do you recall that 
testimony? 
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A Again, that’s not exactly what I said. What I 
said was there’s concern about having absolute 
measures in a state as irregularly shaped and 
especially with counties as irregularly shaped as the 
Commonwealth of Virginia has. 

Q Now, the Commonwealth of Virginia – correct 
me if I’m wrong on my history here – the shape of that 
state, the Commonwealth, hasn’t changed in the last 
ten years, has it? 

[560] A  To the best of my knowledge, no. 

Q So if we’re looking at comparing the way that 
these districts changed from one redistricting to 
another redistricting, the shape of Virginia is a 
constant between the two efforts. 

A Yes. I think – again, to be clear, what I said in 
my testimony was, I’d be concerned about setting any 
absolute standard, but in comparing two maps for the 
same state, in this case the Commonwealth of 
Virginia, that’s a perfectly reasonable thing to do. 

Q The shape of the State of Virginia is also going 
to remain a constant regardless of which one of these 
measures of compactness that we use; right? If we use 
Reock, the shape looks like it looks, and if we use 
Polsby-Popper, the State of Virginia remains the 
same; correct? 

A That’s correct. 

Q Now, Dr. Ansolabehere calculated the Reock 
score for each of the challenged districts. Do you recall 
reading that in his report? 

A Yes, I do. 
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Q You don’t disagree with Dr. Ansolabehere’s 
actual calculation of the scores; you have no reason to 
think they’re incorrect? 

A I didn’t verify them, but I have no reason to 
think he [561] did that incorrectly. They’re a pretty 
straightforward calculation. 

Q You don’t have any reason to think that his 
calculation of the Polsby-Popper or Schwartzberg 
scores for the 12 challenged districts are incorrect 
either; correct? 

A Not to the best of my knowledge, but, again, I 
did not independently verify his numbers. 

Q In your report, you use the Boyce-Clark 
measure; right? 

A That’s correct. 

Q This is the first time you’ve done a compactness 
analysis? 

A Yes. 

Q So I can’t really ask you whether you always use 
the Boyce-Clark measure, because I guess you have. 
The one time you’ve done it today, this is the one you 
used. 

A That’s correct. 

Q At least as to the selection of which measure 
we’re going to use, you disagree with both of the other 
two experts retained by the intervenor defendants, 
both of whom didn’t use the Boyce-Clark test. 

A Again, my take on this was that different 
measures will lead to different rankings and orderings 
of the districts. That is what it was to illustrate. None 
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of [562] them are to be prioritized since there’s no 
agreement about what they’re measuring. 

Q All right. Let’s turn your attention to Plaintiffs’ 
Exhibit 44. It’s in one of the notebooks behind you. 

A Not much space up here. 

JUDGE PAYNE: 44? 

MR. HAMILTON: 44, Your Honor. Plaintiffs’ 
Exhibit 44, page ten. 

Q I’ll represent to you – do you have that there in 
front of you, sir? 

A I do. 

Q I’ll represent to you this is an excerpt from the 
State of Virginia’s preclearance submission prepared 
for consideration by the Department of Justice. On 
page ten, it lists the average compactness scores for 
both the benchmark and the enacted plan; do you see 
that? 

A If those – if the – as long as those comply with 
the current plan in chapter one, yes. The name is 
different. 

Q It’s the same. One of those measures is Reock; 
do you see that? 

A That’s correct. 

Q That’s the one used by Dr. Ansolabehere? 

A Yes. 

Q And one of the measures that the 
Commonwealth used in reporting to the Department 
of Justice for preclearance [563] purposes was the 
Polsby-Popper test; do you see that? 

A Yes. 
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Q That was the one used by Dr. Hood and 
Hofeller? 

A Yes. 

Q And one of those measures was Schwartzberg? 

A Yes. 

Q And that’s the one – one of the ones used by Dr. 
Hood and Hofeller? 

A Correct. 

Q And at least in this table, the state didn’t use 
the Boyce-Clark method at all? 

A That’s correct. 

Q You can close that book. We’re done with that 
one. Might make you a little more comfortable there. 

A It’s a little tight fit. 

Q You didn’t conduct a comprehensive analysis of 
split VTDs in your report, did you? 

A That’s correct. 

Q No effort to determine whether there was a 
larger number of VTD splits within the 12 challenged 
districts rather than elsewhere in the state? 

A That’s correct. 

Q And you don’t dispute Dr. Ansolabehere’s points 
on that – analysis on that point; right? 

A Again, I haven’t verified it, but I have no reason 
to [564] doubt it. 

Q You have no reason to disagree with it? 

A Correct. 
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Q Same is true with respect to contiguity. You 
didn’t analyze that; right? 

A No. 

Q And you don’t dispute Dr. Ansolabehere’s 
analysis on that point. 

A Again, no. 

Q Okay. So let’s turn to what I think is probably 
the most fascinating part of this all, and that is the 
difference between ecological regression and ecological 
inference. You testified this morning about voting 
behavior and racial polarization in the 12 challenged 
districts; do you recall that? 

A Yes, I do. 

Q In your report, you said, “Central to the 
question of whether or not increasing the African-
American voting-eligible population was warranted in 
the challenged districts is an examination of whether 
or not African Americans had the ability to elect the 
candidate of their choice.” Do you recall that? 

A Yes. 

Q That’s what you were asked to examine 
statistically? 

A In that part of my report in response to the 
analysis [565] of Dr. Ansolabehere, yes. 

Q Looking at voting behavior is important in order 
to determine – to answer the question about ability to 
elect; right? 

A Yes. 

Q We know from the census data the demographic 
profile of legislative districts, that is are they majority 
black, are they majority white, or something else? 
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A That’s correct. 

Q We know from the elections data the polit- 
ical performance of legislative districts, whether  
they’re predominately Democrat or predominately 
Republican; right? 

A Yes. We actually know more than that. We 
actually know the quantity of numbers, but, yes. 

Q And what we try and do with this estimation is 
to ask, how do members of particular ethnic or racial 
groups vote in a particular set of elections; correct? 

A That is correct. 

Q The problem is that we don’t have the data 
directly because of the darn secret ballot. We can’t look 
it up because it’s all secret; right? 

A That is correct. 

Q So what we’re doing is using census data and 
data about ethnic or racial composition of a voting 
tabulation district to infer what the voting rates were 
for various [566] members of ethnic or racial groups in 
a particular election? 

A Yes. 

Q Now, if we’re looking at election results through 
whatever collection of elections we decide to pick, if we 
look at 100 House of Delegates seats, the performance 
of each district is going to be different from district to 
district, the political performance; correct? 

A Sort of. It will differ because the elections and 
the candidates – yes, it will differ for many reasons. 

Q It will differ in an election; yes? 

A Correct. 
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Q And it will differ between elections? 

A Yes. 

Q Almost by definition. 

A I wouldn’t say by definition but almost surely. 

Q In fact, you’d be pretty surprised to find the 
exact same vote share for the parties or the exact same 
demographic profile in more than – in more than one 
or two House of Delegates districts; isn’t that true? 

A Exact – if they were exact – if you’re talking 
about exact matches, yes. 

Q You expect to see variation. 

A Yes, you do. 

Q We can even be stronger than that, can’t we? 
This is [567] an empirical question, and you can, in 
fact, affirm that the demographic profile in each of the 
12 House districts that are at issue in this case, in fact, 
do vary from district to district; correct? 

A Yes, they do. 

Q The same is true with respect to the actual 
observed political results in the 12 House of Delegates 
districts at issue in this case. They do, in fact, vary 
from district to district? 

A Yes. 

Q So whether we use ecological regression or 
ecological inference to infer the vote share by racial or 
ethnic group within the 12 challenged districts, that 
analysis, in fact, generates results that are different 
among the 12 districts; true? 
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A Potentially different, and in this case in 
practice, for at least for the few elections we could 
check, they are somewhat different. 

Q They are different? 

A Yes. 

Q Not a one-size-fits-all sort of thing? 

A What do you mean? That’s a little strong. I don’t 
know what you mean by that. 

Q If we define crossover voting as cases where 
white voters in a district are voting for the candidate 
of [568] choice for the African-American voters, that, 
too, varies from district to district within the 12 
challenged House districts, doesn’t it? 

A Just to correct your statement, I think you  
said – when you say white voters voting for the black 
candidate of choice, not black voters. 

Q Correct. 

A Yes, that would be crossover voting. 

Q Thank you. You’ve heard the phrase racially 
polarized voting before? 

A I have. 

Q When there isn’t a lot of crossover voting and a 
majority of blacks are voting one way and a majority 
of whites are voting the other way, that’s called 
racially polarized voting; right? 

A In a simple case of a two-candidate election, 
that’s correct. 

Q The higher the level of racially polarized voting, 
the more likely you’re going to need a larger number 
of black voting-age population in order to ensure the 
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black minority population has the ability to elect; 
right? 

A That’s correct. 

Q And the opposite is also true. If there’s a lower 
degree of racially polarized voting, then you’re not 
going to need as high a black voting-age population to 
allow the [569] minority population the opportunity to 
elect the candidate of choice; correct? 

A Yes. 

Q But in any event, when we’re looking at the 
level of racially polarized voting, that is likely to and, 
in fact, does vary between the 12 House of Delegates 
districts at issue in this case; correct? 

A Again, I would put it differently. We can 
actually – at least – we can’t say it across all 12. We 
can say it across the elections that we observed in the 
handful – in the five districts we could actually 
estimate the voting behavior. In those five, there was 
variability. I cannot say anything about the other 
districts. 

Q Okay. All right, well, let’s take a look at your 
report. I’m going to go back to Intervenor Defendants’ 
Exhibit 16. Do you have that there in front of you, sir? 

A I do. 

Q It’s the same table we’re going to look at there. 
This is your ecological-inference-based estimates; 
right? 

A Yes, for the entire set that I could run on the 
House of Delegates elections that were contested in 
the 12 contested districts. 

JUDGE LEE: Intervenor 16, page 24, is that what 
you are looking at? 
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MR. HAMILTON: Yes. It’s actually 23 of the [570] 
report. The bold print on the bottom says 24. That’s 
right. 

JUDGE LEE: Thank you. 

Q What’s the projected white share of the vote in 
House District 71 in 2013? 

A So, again, it’s not projected. It’s the estimated 
share of whites who voted for the democratic 
candidate, and that election was, if I’m reading this 
correctly, 71 – sorry, which district – I just lost the 
district – 71 in 2013, it was about 77.1 percent. 

Q How about House District 95 in 2013? 

A Approximately 56.9. That one is – actually you 
should take some care. We haven’t spent much time 
talking about it, but to the right are these measures of 
constants intervals. It’s a measure of uncertainty, and 
we actually don’t know if that’s above a half or slightly 
below a half. 

JUDGE LEE: What line are you referring to again? 

MR. HAMILTON: I think – 

JUDGE LEE: I’m asking the witness. What line are 
you referring to? 

THE WITNESS: If you’re looking at House election 
95, it’s the one that says black, white, 2011, District 95 
for whites – that’s the vote race in the fifth column, the 
estimate is .56, but if you look at the two estimates 
[571] labeled 2.5 percent and 97.5 percent, those are 
the lower and upper estimates given the uncertainty 
of what the number could be. So it could be that less 
than a half voted for him, could be more. 

JUDGE LEE: Okay. 
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Q I’m sorry. I think we misunderstood. I asked for 

2013 in House District 95. 

A I apologize. 

JUDGE LEE: That’s what I was trying to figure out. 

A That was about 62 percent. 

Q 62.7 percent was the estimated white vote. 

A Correct. 

Q Now we’re going to look at House District 74 in 
2009. 

A Okay. Do you want the white vote again? 

Q Please. 

A The estimated white vote is approximately 55.2 
percent. 

Q Can you look at House District 75 in 2011. 

A Again, looking at the white vote, approximately 
41.4 percent. 

Q How about House District 90 in 2009? 

A Again, the predicted white vote is approx-
imately 35.3 percent. 

Q So if I can direct your attention to the screen, 
we [572] prepared an illustrative exhibit displaying 
this data, the numbers you just read to us, and we 
presented a bar chart. This is what it would look like; 
correct? 

A Yes, although it doesn’t include all the data, 
but, yes. 

Q Sure. It just includes the data we just read into 
the record. 
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A Correct. 

Q So looking at the bar chart, this is the projected 
white share of the vote in five of these House districts; 
correct? 

A Again, I want to be very specific – 

Q What estimation? 

A In the actual election, the estimated fraction of 
whites who voted for the democratic candidate. 

Q All right. 

JUDGE PAYNE: Looking at past, not projecting the 
future. 

THE WITNESS: Yes, Your Honor. 

Q Looking in the past. This is the estimated share 
of the white vote. We can certainly conclude from 
looking at this table that there’s variation. 

A Yes, there’s some variation. 

Q Well, we can be a little stronger than some 
variation. It goes all the way from 71.1 percent all the 
way down to [573] about half of that, 35.3 percent; isn’t 
it? 

A Yes, again, but if you want to actually compare 
across districts, you want to include the cost intervals, 
so. 

Yes, as a simple bar chart, there is variability. Given 
the statistical uncertainty, it’s less than you think it 
is. 

Q All right. There’s statistical uncertainty as to 
the 71 percent figure; correct? 

A Correct. 
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Q And there’s statistical uncertainty as to the 62 
percent number; correct? 

A Correct. 

Q And there’s statistical uncertainty as to every 
single one of these five numbers; correct? 

A That’s correct. 

Q All right. Well, we’re just looking at the number 
that you reported on your chart. If we were to plot it 
on a bar chart, this is what it would look like. 

A Just the means, yes. 

Q All right. Now, Dr. Ansolabehere used a 
methodology that we’ve been referring to as ecological 
regression. That’s sometimes called Goodman’s 
regression; right? 

A That’s correct. 

Q You know the Supreme Court utilized ecological 
regression in the landmark case Gingles v. Thornburg; 
[574] right? 

A I know from secondhand knowledge, yes. 

Q Say that again? 

A I’ve never read the case, but, yes, I know that 
from secondhand knowledge. 

Q You prefer an alternative sometimes called 
ecological inference? 

A I don’t prefer. It is a better technology. 

Q In your opinion. 

A In my expert opinion, yes. 
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Q You are not aware of any U.S. Supreme Court 
decisions that have cited or approved the use of that 
statistical technique? 

A Again, I don’t often read Supreme Court 
decisions, so I have no way of knowing that. 

Q You don’t know one way or the other; could be 
they do, could be they don’t? 

A Correct. 

Q I guess we’ll figure that out. One of the – the 
issue that you discussed between these two statistical 
measures is it is – it has to do with bounding problems 
in creating these estimations; right? 

A That’s one issue, yes. 

Q EI combines information from Duncan and 
Davis methods of bounds with statistical models to 
estimate average [575] support for particular 
candidates among members of different racial groups 
throughout a district; right? 

A That’s correct. 

Q The advantage, as you describe it, of EI, or 
ecological inference, is that it uses information from 
all districts and allows the comparison of the results 
between the districts; is that right? 

A That’s correct. 

Q So the first – I’m going to leave it at that rather 
than debate you on this. I’m sure it would be 
fascinating, but let’s go with, the first step of the 
analysis, regardless of which one of these tools we’re 
going to use, is picking the universe of elections that 
we’re going to examine; correct? 

A Yes. That would be the first stage. 
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Q And the elections that you selected to examine 
were the general election results for the House of 
Delegates in 2007, 2009, 2011, 2013; right? 

A Yes, because those are the elections that we had 
data for given the time constraints, yes. 

Q Didn’t choose primaries? 

A That’s correct. 

Q You didn’t think that was necessary? 

A Again, the point of this report was to examine 
what Dr. Ansolabehere did, and he didn’t look at any 
primaries, [576] so I didn’t either. 

Q And you didn’t think it was necessary to look at 
any primaries for the purposes of reaching the 
conclusions and opinions that you are offering to this 
Court? 

A With regard to Dr. Ansolabehere’s report, that 
is correct. 

Q Do you know how many – between 2001 and 
2013, do you know how many contested general 
elections there were in these 12 challenged districts? 

A I’m sorry, what are the years again? 

Q Between the years 2001 and 2013. 

A I don’t. I only had data to 2007. 

Q Do you know – it’s a fact, isn’t it, that there’s a 
lot more contested general elections than there are 
primary elections in these 12 districts? 

A Again, I don’t know since I haven’t examined 
any primary election data. 

Q Okay. Let me ask you to assume that there’s 
more than twice as many contested general elections 
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than there are primary elections. With that 
assumption in mind, whatever limitations there might 
be in analyzing House of Delegate elections at the 
general election level, it would be even worse if we 
looked at the primary elections on that assumption; 
isn’t that true? 

A Worse is, again, a term. Given the sparsity of 
data, [577] I would want to examine both for a 
complete analysis. 

Q Let’s put it this way: It would exacerbate the 
problem of scarcity of data if you had half as much 
data. 

A I don’t agree with the premise, so that’s why I’m 
saying no. 

Q You don’t agree with the premise there were 
half as many primary elections? That was just a 
hypothetical. I’ll prove it later. 

A I’m sure it’s true as a matter of fact. You have 
no reason to lie. What I’m saying is, if you were doing 
an analysis, I would include both given the lack of 
data. You’d want to use any available – for complete 
analysis, you want to use any data you could get your 
hands on. 

Q Fair enough. But that’s not what you did here. 
You looked at the general elections. 

A Again, that’s correct. 

Q And you didn’t add the primary elections in 
because you didn’t think they were necessary. 

A Not they weren’t necessary. Given the time and 
what I was asked to do, that was not – not in my 
purview. 
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Q Do you recall when I asked you about primary 
elections in your deposition? 

A I recall we talked about it. I don’t recall what I 
exactly answered, because I don’t know the exact 
question. 

Q Let me read it and see if you agree. Question – 
this [578] is page 73, line 18. “How about primary 
elections? Did you examine primary election results?” 

Your answer was, “I did not.” 

My question, “Why not?” 

Your answer, “I didn’t think it was necessary.” 

Do you recall that? 

A I do since it’s in front of me, but that’s. . . 

Q All right. 

A It wasn’t necessary because I wasn’t asked to do 
it. 

JUDGE PAYNE: Just so I understand it, when you 
say you weren’t asked to do it, are you referring to the 
fact that you were asked to criticize Dr. Ansolabehere’s 
report? Is that what you are talking about when you 
say that? 

THE WITNESS: That’s exactly correct, Your Honor. 

JUDGE PAYNE: That was your charter, and 
because he didn’t, you didn’t. 

THE WITNESS: That is correct, Your Honor. 

JUDGE PAYNE: All right. 

Q Well, let’s talk about that he didn’t use House of 
Delegates elections either, did he? Didn’t use House of 
Delegates general elections, he used a different set of 
federal and state-wide state elections; isn’t that true? 
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A Yes. I did the delegate analysis to show the 
differences in voting behavior between federal, and 
that [579] was raising a particular concern I had with 
his report and analysis he presented. 

Q Sure, but I’m only asking you about the  
data selection. You selected, you selected the general 
election results from the House of Delegates elections. 

You didn’t select the primary elections because you 
didn’t think it was necessary; isn’t that true? 

A It was not necessary given my task was to 
critique the report of Dr. Ansolabehere. 

Q But you could have critiqued Dr. Ansolabehere’s 
report using both sets of elections and added them in, 
and since data scarcity was the problem, that was a 
choice you made? 

A Correct, it was a choice I made. 

Q Let’s – it’s different – the approach you took was 
different than the approach taken by Dr. 
Ansolabehere. He looked at state-wide elections; 
right? 

A That’s correct. 

Q It’s also different than the approach taken by 
Dr. Hood? 

A I don’t recall exactly what Dr. Hood did. 

Q You read his report? 

A Sometime ago, yes. 

Q I’ll represent to you that he analyzed election 
results for state-wide elections including governor, 
lieutenant governor, and attorney general. Assuming 
that [580] what I just said is true, that’s different than 
what you did? 
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A That is correct. 

Q And assuming what I said is true, Dr. Hood’s 
approach is similar, or at least closer, to Dr. 
Ansolabehere’s approach than just looking at House of 
Delegate elections? 

A Again, since I don’t – haven’t – I haven’t read 
Dr. Hood’s report in quite some time. I don’t know 
exactly what he did, so I’m a little hesitant to say yes 
or no to that question. 

Q Rather than take the time to look at his report, 
let me just ask you this: If we generalize it, looking at 
state-wide elections as a general matter is something 
that’s closer to what Dr. Ansolabehere did rather than 
what you did. 

A In that very general context, yes. 

Q Thank you. Now, in your view, since the 
question we’re asking is how voters in Virginia vote in 
House of Delegate elections, we should look at House 
of Delegate elections primarily. That’s the reason you 
selected them; right? 

A That’s correct. 

Q Now, there’s a difference between elections in 
2007 and 2009 on the one hand and elections in 2011 
and 2013 on the other hand; right? 

[581] A  Gubernatorial elections, yes. Different 
elections above them, yes. 

Q Those two sets of elections, one was done under 
the benchmark plan, and the other set of elections was 
done under the enacted plan; correct? 

A That’s correct. 
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Q Now, you’ve identified one problem with using 
House of Delegate elections is that there’s a limited 
data set; right? 

A Yes, because so few are contested. 

Q So in 2011, for example, only two of the 12 
challenged districts had a contest in which both the 
Democrat and Republican were running; right? 

A That’s correct. 

Q And in 2013, only three of the 12 challenged 
districts had a contest in which both the Democrat and 
Republican were running? 

A What year was that again? 

Q In 2013, only three of the 12 challenged districts 
had a contest in which there was both a Democrat and 
a Republican running? 

A That’s correct. 

Q So let’s go back to your – from the data set that 
you created, table four of your report which is 
Intervenor Defendants’ Exhibit 16. This is the same 
data set we’ve [582] seen before. You actually 
calculated, on a district-by-district basis, the ecological 
inference estimate, and that’s what’s reported here? 

A That is correct. 

Q So we can look at these districts, and I won’t 
take the time to go through them all, but in House 
District 95 in 2013 – 

A Yes. 

Q – your estimation is that – not estimate. Your 
inference-based estimate is that the Democrat would 
win 89 percent of the black vote; correct? 
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A That’s correct. 

Q And 62.7 percent of the white vote? 

A Correct. 

JUDGE PAYNE: Wait a minute. Your question was 
would win. I thought you were referring backwards to 
did win. 

THE WITNESS: That is correct. 

JUDGE PAYNE: We’re going to avoid that problem 
then in the future. One is a projection, and one is 
looking backwards in time, and he’s talking about 
things that have been looking backwards in time, I 
thought. 

MR. HAMILTON: With respect, Your Honor, I think 
the estimate is used to project what, in a two-
candidates-running – 

[583] THE COURT: I’m just saying what he said it 
meant. I haven’t reached a conclusion on the bottom 
line of what it does mean. Maybe you can offer 
different evidence, but this is how he proposed or 
articulated it, so you need to keep your questions on 
what he articulated. 

MR. HAMILTON: Thank you, Your Honor. 

Q According to your estimate, the Democrat is 
estimated to have won 89 percent of the black vote; 
correct? 

A In that election, correct. 

Q And 62.7 percent of the white vote. 

A That is correct. 

Q So just focusing on that district, it really doesn’t 
matter how we configure it as long as we keep the 
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population in it the same, because the Democrat’s 
always going to win, because he’s winning or she’s 
winning a majority of both the black and the white 
vote? 

A I told you, this is how they voted in that 
particular election with those particular candidates. 
One would do a different analysis, which I have not 
done, to make a forecast about how future elections 
would be done. 

Q You provide estimates of the share of the vote 
for seven of the challenged districts, seven of the 12? 

A I provide estimates – again, I’d like to be very 
specific. I provide estimates for seven of the districts 
in the elections where there were contests in those 
years. 

[584] Q  Fair enough. Seven out of 12. 

A Yes.  

Q And to be precise for the record, the ones that 
you provided data for were House District 69, 71, 74, 
75, 80, 90, and 95? 

A That’s correct. 

Q Now, there’s – 

JUDGE LEE: I have a question about this. When 
you say contested election, do you mean that they were 
contested in the sense that a Republican ran against a 
Democrat, or do you just mean – 

THE WITNESS: No. That at least one candidate 
received – yes, in this case, those were all Democrats 
and Republicans, but what we mean by contested is 
that there’s at least – besides the – there’s at least two 
candidates who garner five percent of the vote, and 
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these elections, those were all a Democrat versus a 
Republican to the best of my knowledge. 

JUDGE LEE: Okay, Thank you. 

Q You didn’t do any analysis or report any results 
or ecological inference estimates for the remaining five 
districts. 

A Again, that was not possible given there were 
no observed contested elections. 

Q So the answer is, correct, I didn’t do any 
analysis [585] for those five districts? 

A Yes. 

Q And for the record, those are House District 63, 
70, 77, 89, and 92. There’s nothing in your report that 
concerns any of those five districts at all. 

A That is correct. 

Q And, again, the reason why is because those are 
the only ones that you had data – you only had data 
for seven because you were looking at contested House 
of Delegate elections; right? 

JUDGE PAYNE: Mr. Hamilton, he said that kind of 
thing two or three times. Can we avoid some of the 
repetition and get on with the particular points that 
you wish to make? 

MR. HAMILTON: Yes, Your Honor. 

Q If we wanted to look at all 12 challenged 
districts and either apply an ecological inference or an 
ecological regression analysis to them, we would need 
to pick a different set of elections with more complete 
data; correct? 

A Again, I disagree with the premise. An 
ecological inference or regression to do what? 
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Q To develop an estimate just like you have here 
in table four of Intervenor Defendants’ Exhibit 16. If 
we wanted to generate that sort of result for all 12 
[586] districts, we would need more data. 

A You would need data that does not exist. If your 
goal is to understand voting behavior of blacks, whites, 
and others in the contested districts in House of 
Delegates elections, this is all you have. I can say 
nothing for any other district, and there’s no other 
data I could provide to do that. 

Q Well, sir, it’s possible that we could select, like 
the other experts, both by intervenors and by Dr. 
Ansolabehere, we could use state-wide election data – 
your problem or concern with that is that it might not 
accurately estimate voter behavior in House of 
Delegate elections; right? 

A I’m almost sure it wouldn’t. 

Q But you don’t know, because you didn’t examine 
that question. You didn’t examine the question 
whether a particular set of federal or state elections 
aligned with the observed results in House of Delegate 
elections? You didn’t do that analysis, did you? 

A No, I did not. 

Q So it could be that they align. You don’t think it 
does, but it could be? 

A It could be. 

Q And it could be that they don’t align, but you 
don’t know? 

[587] A  That is correct. 

Q Okay. So let’s look at the analysis that you did 
do for the seven districts that you, in fact, examined. 
When you were looking at them, of the seven that you 
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looked at, four of them you were looking at data under 
the benchmark plan rather than under the enacted 
plan; correct? 

A That is correct. 

Q That’s House District 71, 74, 80, and 90? 

A Correct. 

Q The set of VTDs in 2007 and 2009 in a given 
district is going to be different than the set of VTDs 
that were used in the same district in elections in 2011 
and 2013? 

A Yes, as are the voters who showed up to vote 
potentially, as are the candidates who potentially ran, 
yes. 

Q Set of VTDs between the 2007 and 2009 
elections in a given district is different than the set of 
VTDs in the same district in 2011, 2013; yes? 

A Correct. 

Q Now, there were only three districts out of the 
seven that you analyzed under the ecological inference 
methodology in which you found a majority of whites 
were voting differently than a majority of black voters; 
correct? 

A Three districts, four elections, yes. 

[588] Q  Another way to say that is, according to 
your analysis, you only found three districts in which 
there was racially polarized voting. 

A In at least one election, yes. 

Q And those were House Districts 80, 90, and 75? 

A Correct. 
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Q So let’s look at your table so we can make sure 
we understand what that means. We’re looking at 
table four, Intervenor Defendants’ Exhibit 16. With 
respect to House District 80, and the year is 2009, 90.7 
percent of the African Americans you estimate voted 
for the democratic candidate. 

A Black democratic candidate, yes. 

Q And 35.8 percent of the whites voted for the 
democratic candidate. 

A Correct. 

Q And so – because, if my math is right, 64.2 
percent of the whites were voting for the Republican 
and 90.7 percent of the African-American voters were 
voting for the Democrat, that’s polarization? 

A Correct. 

Q Okay, there’s one. House District 90, 2009, 

90.8 percent of blacks voted for the Democrat 
according to your estimate? 

A Correct. 

[589] Q  35.3 percent of whites voted for the 
democratic candidate; correct? 

A Correct. 

Q So that means 64.7 percent of the whites voted 
for a Republican while 90.8 percent of the blacks voted 
for the Democrat; true? 

A Correct. 

Q That’s polarization. 

A Yes. 
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Q Last one, House District 75, 2011, 88.3 percent 
of African-American voters voted for the Democrat; 
correct? 

A Correct. 

Q Only 41.4 percent of the whites voted for the 
Democrat; correct? 

A No. It’s 34.8. I’m sorry – we’re in – 

Q House District 75, the year is 2011. 

A You’re correct. Sorry, I looked at the wrong 
column. 

Q That’s all right. 41.4 percent of whites voted for 
the democratic candidate. 

A Yes. 

Q Again, because the majority of the white voters, 
58.6 percent, were voting for the Republican candidate 
while 88.3 percent of the African-American candidates 
were voting for the democratic candidate. That’s 
another case of polarization? 

[590] A  Yes. 

Q That’s the only three in your table out of the 
seven that are recorded here; correct? 

A One second, please. There’s four. There’s 
another 2013 – the ones that were racially polarized – 
elections that showed racially polarized voting were 
2013, District 75; 2011, District 75; 2009, District 90; 
and 2009, District 80. 

Q So only three House districts? 

A Correct. 

Q You found racial polarization remained in 
House District 75 consistent. It was polarized in 2011, 
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it was polarized again in 2013, but it’s the same House 
district; correct? 

A That’s correct. 

Q So just three out of the seven that you – there’s 
12 challenged districts. You looked at seven. Only 
three you found racially polarized voting? 

A Only three – I found three were racially 
polarized. 

Q Fair enough. And the corollary is true also. In 
four, you found no racially polarized voting? 

A That’s correct. 

Q In other words, if we look at those four, we’re 
going to see, according to your analysis, a majority of 
African-American voters are voting for the same 
candidate [591] as the majority of the white voters? 

A In those elections, yes. 

Q And we can go through this, and I won’t, but if 
we were to go through all four of those non-polarized 
voting, what we would see is majorities of both 
African-American voters and white voters all voting 
for the same candidate? 

A That’s correct. 

Q Now, in your report on page 15, you wrote, 
“Central to the question of whether or not increasing 
the African-American voting eligible population  
was warranted in the challenged districts is an 
examination of whether or not African Americans had 
the ability to elect the candidate of their choice.” You 
remember that? 

A Yes. 
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Q That’s the central question. And that’s an easy 
question where a majority of both black and white 
voters are voting for the same candidate? 

A In those particular elections. The statement is 
actually about future elections, but, yes. 

Q We can only look – we don’t – we can all agree 
that you can’t tell us what’s going to happen next year 
or the year after, and if you can, maybe you can join 
me in Las Vegas this weekend. You can’t. 

A We can generate statistical forecasting models 
which I have not done in this case. 

[592] Q  For the purposes of this sort of analysis, the 
only thing we have is looking backwards. 

A In my report, that’s all we have, yes. 

Q And according to your ecological inference 
model, if we just take an example of House District 69, 
for example, according to your analysis, they certainly 
have the ability to elect the candidate of their choice 
either year that’s reported, 2007 or 2013? 

A In those two years, yes. 

Q The same is true in House District 74; correct? 
The African-American population in House District 74 
in 2009 had the ability to elect the candidate of their 
choice? 

A That is correct. 

Q That’s an easy, easy question to answer. 

A It’s answered. I don’t know easy or not. It’s a lot 
of work to do these tables. 

Q The Democratic candidate won 93.1 percent of 
the African-American vote; right? 
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A Correct. 

Q And 52.5 percent of the white vote? 

A Yes. 

Q Same is true in House District 95; the African-
American voting population in House District 95 
certainly had the ability to elect the candidate of their 
choice in the 2013 election; isn’t that true? 

[593] A  Yes. 

Q Democratic candidate won 89 percent of the 
African-American vote? 

A Correct. 

Q And 62.7 percent of the white vote? 

A That’s the estimate, correct. 

Q Same is true in House District 71? 

A In which year? 

Q Either one. Both years the African-American 
voting population in District 71 had the ability to elect 
the candidate of their choice? 

A Yes. In neither year was there presence of 
racially polarized voting, that is correct. 

Q Democratic candidate won 97.5 percent of the 
African-American vote? 

A Again, can you tell me which year you are 
looking at? 

Q Either one. 

A They vary. That’s why I asked. 

Q Sorry. It’s 2013. 

A In District 95? 
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Q Democratic candidate won 97.5 percent of the 
African-American vote in 2013 in House District 71? 

A That’s the estimate, correct. 

Q And you estimate, according to your ecological 
inference analysis, that the Democratic candidate won 
[594] 77.1 percent of the white vote. 

A Correct. 

Q And that’s another instance in that case where 
the African-American population in that district 
certainly had the ability to elect the candidate of their 
choice? 

A In that election, yes. 

Q In both of those elections. 

A Yes. 

MR. HAMILTON: Thank you, sir. 

REDIRECT EXAMINATION 

BY MR. BRADEN: 

Q Some very brief redirect. I’d like to remain on 
table four. Am I correct that table four deals simply 
with general elections? 

A That is correct. 

Q And races all involved the districts that are the 
challenged districts? 

A That is also correct. 

Q Those are all majority-minority black districts? 

A That is also correct. 

Q Am I right, or you can tell me I’m wrong, that 
these would all, in a general election, be 
overwhelmingly safe democratic districts? 
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A It looks that way, yes. 

[595] Q  What does this chart tell us about polarized 
voting in primaries? 

A Absolutely nothing. 

Q And in safe elections, general elections, 
candidate of choice of the black and white communities 
are always likely to be the same in a safe district, 
democratically safe district? Occasionally polarized? 

A Occasionally polarized. It would depend on the 
exact fractions. 

Q This doesn’t provide the Court with any 
information in regards to polarized voting in primary 
elections in these districts. 

A That is correct. 

Q You were asked to do what? 

A I was asked to essentially critique Dr. 
Ansolabehere’s report. 

Q You were not asked to do a racial block voting 
analysis in regards to the level of black vote population 
needed in any district to meet the requirements of the 
Voting Rights Act? 

A I was not. 

MR. BRADEN: Thank you, Your Honor. 

THE COURT: Can he be excused? 

MR. HAMILTON: I have a few questions on redirect 
if it’s allowed – 

[596] JUDGE PAYNE: I thought we settled it with 
Mr. Raile that we don’t do that here. 

MR. HAMILTON: All right, Your Honor. Thank you. 
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JUDGE PAYNE: Is he through? Can he be excused 
permanently? 

MR. BRADEN: Yes, Your Honor. 

THE COURT: All right, we’ll take the afternoon 
recess, 15 minutes. Thank you, Doctor. You are 
welcome to stay if you’d like to. 

(Recess taken.) 

NOTE: After the afternoon recess is taken, the case 
continues as follows: 

JUDGE PAYNE: Your next witness, Mr. Braden. 

MS. WALRATH: Defendant-intervenors call Dr. 
Trey Hood. 

JUDGE PAYNE: Who is it? 

MS. WALRATH: Dr. Trey Hood. 

JUDGE PAYNE: Thank you. 

JUDGE LEE: We have the notebooks here. You have 
already given us the notebooks. Thank you. 

MS. WALRATH: Yes, we do have witness notebooks 
to aid the Court. 

[597] M.V. HOOD, III, 

a witness, called at the instance of the defendant-
intervenors, having first duly affirmed, testified as 
follows: 

DIRECT EXAMINATION 

BY MS. WALRATH. 

Q Professor, are you ready? 

A I’m ready. 

JA 2043



 

 

Q All right. Would you please introduce yourself 
to the Court. 

A I’m M.V. Hood, III. Most people call me Trey 
since I am the Third. 

Q And for the benefit of the Court, we’ve already 
identified a document, docket number 83, where in 
paragraph 15 the parties have stipulated to Professor 
Hood being an expert testimony in this case. 

JUDGE PAYNE: An expert in what area, Ms. 
Walrath? What is he an expert in, I think is what I was 
trying to say and didn’t say it very well. 

MS. WALRATH: Yes. Well, our stipulation doesn’t 
specify. 

BY MS. WALRATH: (Continuing) 

Q So, Professor Hood, would you please note what 
your expertise is. 

A I’m an expert in issues revolving or relating to 
[598] election administration, including redistricting, 
Your Honor. 

JUDGE PAYNE: Do you agree with that, Mr. 
Hamilton? Oh, excuse me, where did he go? Mr. Spiva? 

MR. SPIVA: Yes, Your Honor. 

JUDGE PAYNE: He is so accepted. 

BY MS. WALRATH (Continuing) 

Q And, Professor Hood, just briefly what do you 
do? 

A I am a professor of political science at the 
University of Georgia. I have been at the university 
since 1999. 

JA 2044



 

 

Q And do you have any particular focus at the 
university? 

A My general focus is in the area of American 
politics and policy. More specifically, I do research and 
teach in the areas of Southern politics, racial politics, 
and electoral politics and election administration.  
And redistricting is a special subset of election 
administration. 

Q And have you been an expert witness before? 

A Yes. 

Q Multiple times? 

A Yes. 

Q Have you been an expert for private parties or 
state parties? 

[599] A  Both. 

Q Now, turning to the substance of your – well, 
actually, let me bring up Defendant-Intervenors’ 

Exhibit 15. Which I believe is in your witness book 
if you want to, right there on your right, if you want to 
take it and flip it open to DI-15. 

And when you get there, if you could please identify 
this document for me. 

A It’s a copy of my expert report in this case. 

Q And if you could turn to the back of the report, 
it is page i in your report, but also the trial exhibit 
number page is 24. 

A Okay. 

Q What is that document? 

A It’s a copy of my curriculum vitae. 
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Q And is it current and complete? 

A Yes. 

Q Okay. So turning to the substance of your 
report, if we could turn to page 2 of your report, which 
is trial exhibit page 3. 

And in the sake of expediency, the pagination of the 
trial exhibit is one page ahead of the page report. I will 
refer to the trial exhibit page for everyone’s 
convenience. 

So looking at page 3, what were you retained to do? 

[600] A  I was asked to respond to the report issued 
in this case by Professor Ansolabehere. And in doing 
so, I primarily looked at the benchmark plan and the 
enacted plan and made comparisons between the two. 

Q Did you do your own assessment of the plans? 

A Yes. 

Q And what work did you do in coming to your 
opinions in this report? 

A I gathered various data and performed different 
kinds of analyses. 

Q What data did you rely on? 

A Several different, excuse me, several different 
pieces of data, including census data, election data, 
and other reports generated from the redistricting 
plans. 

Q Was there any material from the DLS Web site? 

A Yes, I did make use of I believe racial data from 
the DLS Web site. 

Q Flipping to page 4 of your report, section 4, 
entitled Plan Comparisons. What did you compare? 
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A I compared the benchmark plan and the 
enacted plan on a number of metrics, including 
population, communities of interest, VTDs, whether 
VTDs were split or kept whole. I made some partisan 
comparisons between the plans. I calculated some 
statistics involving compactness, specifically the 
Reock and the Polsby-Popper tests. 

[601] Q  And we will go through those in a bit. Did 
you reach any general opinions as to the two plans 
compared? 

A Overall they were similar as we will see as we 
move through the report. 

Q So let’s do that. Looking at the first subsection 
you have here entitled Population Deviation. What did 
you conclude? 

A Well, I concluded the benchmark plan just prior 
to the census cycle, districts – population in the 
districts had gotten off. And so, they needed to be – 
population needed to be redistributed. And I 
determined that looking at what happened after the 
enacted plan was put in place, that that did occur. 
Population was equalized across districts, between 
plus or minus 1 percent deviation. 

Q And I would like to bring up the next page of 
your report, page 5, Table 1. 

And could you please explain to the Court what this 
table shows. 

A The 2009 districts would be the benchmark plan 
in the year 2009. And so, that’s how far off the 
population had gotten since 2001 when those districts 
were first drawn. 

So negative 20 percent, approximately, to above 138 
percent. 
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And the 2011 districts are after the plan was 
redrawn, that’s the enacted plan. And you can see the 
population [602] deviation there then ranges between 
minus 1 percent and plus .99 percent. 

Q Why was it necessary to bring the deviation to 
that range? 

A That was part of the criteria that had been 
drawn up in the House of Delegates for their 
redistricting plan. 

Q Is it fair to say that you had to redraw the 
benchmark plan to get to that deviation? 

A Certainly. It couldn’t have been left as it was 
and reach those numbers. 

Q And just one point, to make sure it was the same 
page, when you say 2009 districts, I think you said 
this, but are you referring to the 2001, what we have 
been calling the benchmark plan? 

A Yes. 

Q So turning to the next section of your report 
entitled Maintaining Communities of Interest. 

What did you consider in that section? 

A Here I looked primarily at counties and 
independent cities. Independent cities in Virginia 
have the same type of designation as a county. And I 
was looking to see how many counties and 
independent cities were split across districts. 

Q And what did you determine? 

A I determined that they were essentially – if you 
look [603] at the benchmark plan, which in Table 2 is 
labeled 2009 Plan – 
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Q And really quickly, before you move on, we will 
bring up that table, it’s on the next page, on page 6 of 
the report. 

A The number of counties and independent cities 
split under the previous benchmark plan was 44 
percent. And the number of counties and independent 
cities split under the enacted plan was also 44 percent. 

Q And can you please explain what the not split or 
unaffected portion of this table means. 

A That is another category. So obviously if they 
are split, they are split across counties or independent 
cities. 

There were a number of splits that occurred where 
there was a geographic split but involved no 
population split. 

And so, I grouped any county or independent city 
that was not split or was unaffected in terms of 
population in that category. 

Q So looking at this chart, it looks like the splits 
are about the same across the cycle? 

A Yes. They are exactly the same by this chart. 

Q And is splitting of jurisdictions like this, 
considering that, is this a traditional redistricting 
[604] criteria? 

A Where possible you want to try to maintain 
communities of interest. It’s not always possible, 
especially when you have other criteria like equalizing 
population, which can sometimes trump that criteria. 

Q So looking at the equalization of population in 
this criteria, do you have any conclusion as to the 
balancing of the two? 
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A Well, given that the population deviations in 
the benchmark plan that were plus or minus two, then 
going down to a population deviation of plus or minus 
one in the enacted plan, it’s – I don’t know if I should 
use the word remarkable, but it’s a positive that they 
were able to keep the same number of essentially 
counties and independent cities whole even while 
reducing the population deviation across the plan. 

Q So moving on to the next section of your report, 
it is subsection C, we are still on page 6, it is entitled 
VTD Splits. 

What did you – oh, actually, before we start, can you 
explain what a VTD is. 

A It’s a voting district. It’s a piece of census 
geography used for tabulation for census purposes. 

Q We’ve heard some mention of the term 
“precinct.” Are precincts and VTDs the same? 

[605] A  They can, but they are not always the same. 

Q We were just talking about counties and 
independent cities. Are VTDs political subdivisions? 

A No. 

Q So going back to section C, looking at VTD 
Splits, what did you look at? 

A Well, similar to the previous table, instead of 
using counties and independent cities, I’m looking at 
the number of VTDs or voting districts that are split. 

So again, the 2009 column heading is the 
benchmark plan. There were 3.6 percent of all VTDs 
in that plan were split. 
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Q If I can stop you for just one moment. For the 
benefit of everybody, we’re bringing up the Table 3 of 
his report on page 7. 

Please go ahead and continue explaining what this 
table shows. 

A Okay. So again, under the benchmark plan, 
which is under the 2009 Plan heading there, you can 
see that 3.6 percent of the voting districts were split 
under that plan. Versus 4.9 percent of the voting 
districts under the enacted plan. 

So the number of split VTDs went up just slightly 
across the two plans. 

Q And looking at the not split or unaffected 
category [606] it look likes there is 95.1 percent for the 
2011 plan. 

A Right. For the enacted plan, 95.1 percent of 
VTDs were unsplit or kept whole. 

Q Is it fair to say that’s a majority of VTDs not 
split? 

A Yes. 

Q If you will move on to the next section here. 
Actually I did have one further, before we move on, you 
mentioned that there was a slight increase of VTD 
splits between the two plans. 

Can you speak to the distribution of the split VTDs. 

A The geographic distribution, is that fair? 

Q Correct. 

A They weren’t necessarily cluttered in any one 
given part of the state. 
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Q So moving on to section D entitled District 
Compactness, what did you evaluate? 

A Well, these are measures that we’ve discussed 
or that have been discussed in court. They are 
designed to measure compactness of legislative 
districts, and specifically there are measures here for 
Reock and Polsby-Popper. 

Q So we turn to Table 4 of your report, which is on 
page 8. 

Please explain what this table shows. 

MR. SPIVA: Sorry, Your Honor, I should have [607] 
objected a little bit sooner. Just to the compactness 
part of this. Because of the pretrial order, specifically 
Schedule A that says there should be one expert 
witness per discipline, and we’ve already had one 
expert from the defendant-intervenors who has talked 
about compactness, so I don’t have any objection to the 
other things he is talking about, but I do have 
objection to this portion of the testimony. 

MS. WALRATH: Your Honor, these are – Dr. Katz 
testified only to one measure of compactness. These 
are different measures. 

We will have a couple experts testifying as to these 
measures, so we will keep it very brief so as not to 
waste the Court’s time. But particularly given that Dr. 
Ansolabehere took issue with certain aspects of both 
Professor Hood and Professor Hofeller’s reports on 
this subject, it is noteworthy and relevant to hear 
testimony on this subject. 

JUDGE PAYNE: I believe that we had a telephone 
conference in which we discussed that he would not be 
able to repeat Dr. Katz’ testimony, but that people 
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would be able to address Dr. Ansolabehere’s, the 
measures used in Dr. Ansolabehere’s testimony. 

So that objection is overruled. 

MR. SPIVA: Thank you, Your Honor. 

[608] JUDGE PAYNE: But that’s all he can do. He 
can’t retrace the ground of Dr. Katz, you understood 
that? 

MS. WALRATH: Understood. 

BY MS. WALRATH: (Continuing) 

Q Dr. Hood, just very quickly, what does this table 
show the Court? 

A This table shows the Court a comparison again 
of two measures of compactness, Reock and Polsby-
Popper, for all districts in the enacted plan and in the 
benchmark plan. 

And we can just run through a quick example. 
Looking at the average or the mean for these measures 
across the two plans, we can see that the benchmark 
plan had a Reock score of .38. And the enacted plan 
had a Reock score of .36. 

So there was a very slight drop there of .02. 

The benchmark plan had a Polsby-Popper score, 
average score of .26. And the enacted plan had a 
Polsby-Popper score of .24. 

So again, there was just a very slight drop from .26 
to .24 across the two plans. 

Q And how would you characterize that 
difference? 
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A Well, I guess, as I just said, very slight. I mean, 
we could calculate the difference of .02. Actually .02 
and .02. 

Q And we were just discussing Dr. Katz’ 
testimony as to [609] the Boyce-Clark measure. I 
believe you heard his testimony in this court? 

A I did. 

Q And is there anything fundamentally wrong 
with his approach? 

A I would agree with Professor Katz that there are 
quite a few different types of ways or different 
measures for compactness. And there is not really sort 
of an agreed upon standard amongst experts or social 
scientists. 

Q I think we will move on now to section E of your 
report, which entitled Partisanship and Incumbent 
Pairings. 

What did you address in this section? And I am on 
page 9. 

A Here I looked at two different factors, they are 
grouped under the same heading E. I looked at a 
measure of district partisanship that I calculated. And 
I also looked at the number of incumbents that were 
paired under the enacted plan. 

Q And if we could pull up your Table 5, which is 
on page 10 of your report. There is quite a bit of 
information in here. 

Can you please explain to the Court what this table 
is showing. 

A Let me back up just one second and explain very 
[610] briefly how I came up with this measure of 
district partisanship. 
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In Virginia there is not party registration, so we 
have to come up with a way to estimate partisanship. 
I did that by creating an index of the Democratic vote 
share for three statewide elections in 2009. And those 
are for the three state constitutional offices in 
Virginia, governor, lieutenant governor, and attorney 
general. So it is an average of those three. 

Q And why did you choose those elections? 

A They were the closest elections proximate to the 
end of the benchmark plan and the beginning of the 
enacted plan. 

And they are also representative of the odd year 
elections that Virginia has as opposed to using say a 
mid-term congressional election or a presidential 
election, those federal election cycles. 

Q So then referring to the table if you need to, can 
you explain what you concluded based on your 
calculation of the Democratic partisanship index? 

A Well, if you just look at the mean, so this would 
be the mean Democratic vote share across all districts, 
if you look at the average in 2009, it was 43.9. In 2011 
it was 43.6. So there is not much movement there. 

And there is not much movement – again, these 
[611] groupings are categorizing districts by the 
incumbent to the party holding the seat. So that’s 
what Democrat, Republican, and Independent mean 
across the top of the header there. 

Just in terms of average Democratic partisanship, if 
you group districts by the incumbent of the party 
holding the seat, there is not much movement there 
either. 
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For instance, 2009, or the benchmark plan 57.2 
percent on average Democratic, versus 57.1 percent in 
the enacted plan in 2011. 

Q Is there any conclusion that we can draw from 
that? 

A Well, just on average again across the different 
types of districts, the partisanship, the average 
partisanship level remained about the same. 

Q In looking at your next table here, Table 6, what 
does this table touch on? 

A These are the number of incumbent parings 
that were produced by the enacted plan. And you can 
see that there are six different incumbent parings. 
And it gives the parties of the incumbents paired 
there. 

Q Is there any conclusion we can draw from this 
table? 

A Well, one of them is simply I would say that out 
of 100 potential, there are very few incumbents that 
are paired together against one another by the enacted 
redistricting plan. Half of the incumbents paired are 
[612] Democrat, a Democrat versus a Democrat. 

Q I would like to turn briefly to a document that 
we’ve seen many times in this courtroom so far, the 
Plaintiffs’ Exhibit 16. 

And, Professor Hood, do you recognize this 
document? 

A Yes. 

Q Have you had a chance to read through it? 

A Yes. 
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Q I would like to draw your attention to the fifth 
criteria, Communities of Interest. And in particular 
the sentence that says, “These factors may include, 
among others, economic factors, social factors,  
cultural factors, geographic features, governmental 
jurisdictions and service delivery areas, political 
beliefs, voting trends, and incumbency consid-
erations.” 

Is it fair to say that the tables that we were just 
looking at in your report, Table 5 and Table 6, that 
they show the plan takes into account things like 
political beliefs, voting trends, and incumbency 
considerations? 

A Yes. 

Q I would like to go back to DI-15, Defendant-
Intervenors’ Exhibit 15, the report. Back to page 11, to 
move on to your subsection F titled District Core 
Retention. 

What did you evaluate in this section of your report? 

[613] A  This particular section of the report looks at 
district core retention, which can be thought of as the 
percentage of the new district that is comprised of the 
former district. And it’s measured in terms of voting-
age population. 

So one of the ways to think about it is how many 
constituents the member took across the election cycle 
with them to their new district. 

Q If we could pull up what is marked as Table 7 
on page 12. It looks like we have some data on this. 

What does this show the Court? 

A I would say overall, overall the average across 
all districts for district core retention would be two-
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thirds or a little bit more than two-thirds, 67.2 
percent. 

So on average, the member would carry across about 
two-thirds of their constituents from their former 
district to their new district. 

Core retention was a little bit higher for Republican 
districts, Republican held districts. A little bit lower 
for Democratic districts. And if we subdivide 
Democratic districts by the race of the legislator, so 
minority Democratic legislators versus white 
Democrats, white Democratic districts actually had 
the lowest core retention at 58 percent on average. 

Q Does core retention have any bearing on 
incumbency? 

[614] A  Core retention is an important component 
in re-election for incumbents, especially across 
redistricting cycles. 

So, yes, it is related to the ability of incumbents to 
get re-elected across redistricting cycles. 

Q And moving on, I think we’re leaving the plan 
comparisons section of your report, turn to page 13, 
you have a brief Section V here. 

And just quickly, what did you look at in this 
section? 

A I looked at some documents, I believe they were 
on the DLS Web site about preclearance for this plan. 
At the time, Section 5 was still in effect, of course. And 
so, the State of Virginia had to have the plan 
precleared by the Department of Justice. 

Q And was it? 

A Yes. 
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Q And did it – at the time, to your knowledge, did 
Virginia also have to comply with Section 2 of the 
Voting Rights Act? 

A Yes, the plan needed to comply with that as 
well. 

Q And moving on to section VI, it looks like we’re 
focusing on the challenged districts. 

What did you evaluate in this section of your report? 

A I did a little bit more specific analysis or pulled 
[615] together some more specific factors together  
just for the 12 challenged districts. I looked at 
population deviations. Black voting-age population. 
Again the compactness scores. I looked at my index of 
Democratic vote strength or Democratic partisanship. 
Core retention. And the number of incumbents in the 
challenged districts that were paired against another 
incumbent by the plan. 

Q So starting with the first couple of those, if we 
could pull up Table 8 on page 14. 

Which factors are addressed in this table? 

A This table looks at population and black VAP for 
the challenged districts. 

Q So looking at just the population portion, what 
does this table tell the Court? 

A The negative signs indicate that one of the 
challenged districts was underpopulated, and pop-
ulation needed to be added by the redistricting plan to 
bring it up to the ideal district size or close to the ideal 
district size. 

You can see that most of the districts were 
underpopulated to some degree. 
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Q Were there any districts that were more than 10 
percent under the ideal population? 

A Yes, a number – let me, it looks like six were 
more than 10 percent. 

Q So half, is that correct? 

[616] A  Excuse me. Yes. 

Q Briefly, I would like to bring up what has been 
marked as Defendant-Intervenors’ 102. It is a 
demonstrative exhibit. 

What does this show? 

A This is just a rendering of Table 8, the 
population deviations that we just discussed in Table 
8. So it’s just a graphic of that. 

So that shows the degree to which these districts 
were underpopulated, or maybe slightly overpop-
ulated in at least one case. That .2 percent, one 
district, it looks like 74 was .2 percent above the ideal 
district size. The others were underpopulated. 

So it’s just a graphic rendering of what we just 
discussed. 

Q Looking like 11 out of the 12 are under – going 
left across the sheet? 

A Correct. So some degree in most of these cases, 
some degree of population is going to have to be added 
back by the redistricting plan. 

Q Moving back to Table 8 on page 14 of your 
report. The second right half of the report looks like it 
is entitled Black VAP. 

What does this part of the chart show the Court? 
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A This shows the Court the black voting-age 
population [617] in these 12 challenged districts just 
before enactment and right after enactment of the new 
redistricting plan. 

Q Where did you all obtain your data for this 
portion of the table? 

A This was from the Division of Legislative 
Services’ Web site page. 

Q Looking at the last come there on the right, 
what does that show? 

A That just shows the difference between the two 
columns, the 2009 and 2011 column. Whether the 
black VAP was increased or decreased across the 
redistricting cycle. 

So some went up, some went down in terms of their 
black voting-age population. A few hardly changed at 
all by maybe a fraction of a percentage point. 

Q To maybe help make this a little more visual, 
we are going to pull up what has been marked as 
Defendant-Intervenors’ 103, also a demonstrative 
exhibit. 

Please explain to the Court what this shows. 

A Again, this is just a graphic rendering really 
that last column in Table 8, the plus or minus black 
VAP that was added or subtracted to each one of these 
districts. 

So you can see sometimes black VAP was added and 
sometimes it was subtracted. 

Q For the one that I’m looking at, District 71, I 
believe, it looks like it’s is a rather long lie. Is [618] 
there any reason why that one would have a greater 
jump? 
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A Well, it was, it was underpopulated by 7.3 
percent. 

And also, this was the district that by definition was 
no longer a majority black district prior to the 
redistricting cycle. So it was down at 46.3 percent. 

Q Moving back to your report, to page 15. Pulling 
up Table 9, and again we will be brief with this, what 
does this table show? 

A These are the same compactness measures we 
discussed just a few minutes ago, the Reock and the 
Polsby-Popper, although they are again just calculated 
in this case for the 12 challenged districts. You can see 
what they were at or where they were at on these 
measures with the benchmark plan versus the enacted 
plan, and whether compactness for each one of these 
districts increased or decreased, that’s the difference 
column there. 

So again, similar to the black VAP, in some cases 
compactness increased, in some cases it essentially 
stayed the same, and in some cases it decreased. 

Q And actually how would you characterize the 
difference between the two plans generally? 

A Well, I guess the easiest way to do that is to look 
down at the mean, which would be the average of these 
12 districts on these particular metrics. 

And so, we can see for the Reock measure as a group, 
[619] the compactness score went from .37 to .32. So it 
went down slightly. 

And for the Polsby-Popper measure, the compact-
ness scores across the redistricting cycle went from .23 
to .19. So again, a slight decrease in compactness as a 
group. We look at these as a group. 
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Q Were the challenged districts the only ones that 
had lower scores or reductions in scores? 

A No. I mean, there were other districts in the 
state that also had low compactness scores. 

Q So moving on to the next page of your report, 
page 16, Table 10. This is discussing a number of 
metrics as well. 

What does this table show the Court? 

A This is the Democratic vote average or estimate 
of partisanship for the districts that we discussed just 
a few minutes ago as well. You can see if the DVA went 
up or down across the redistricting cycle. 

Again, if you look at the challenged districts as a 
group, as a whole, the DVA went down just slightly 
from 68.3 percent to 67.6 percent. 

And then again, there is another column that just 
shows the difference in terms of whether the DVA, 
Democratic vote average for the districts, went up or 
down across the redistricting cycle. 

The next column – or do you want me to – 

[620] Q  Well, actually, I was just sticking for a 
second with the DVA. Is there any conclusion that we 
can draw from the data that you show in this table on 
that subject? 

A Well again, it doesn’t seem as though that  
in terms of trying to put additional Democrats in  
these districts, if anything on average again, the  
Democratic – the Democratic vote average went down 
just slightly across the redistricting cycle. 

Q So moving on to the category of Core Retention. 

What is this column showing? 
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A That’s the same measure we talked about. And 
again, it shows that on average for these challenged 
districts, these members retained about 73 percent of 
their constituents across the redistricting cycle. Which 
is fairly high. 

Q And briefly, if we could go over to Defendant-
Intervenors’ – actually, sorry, I shouldn’t leave that 
just yet. Can we pop back over to the table. 

I want to focus in for a minute on the number for HD 
63. Am I correct in saying that is 82.1 percent core 
retention? 

A Yes. 

Q Okay. 

A Yes. 

Q So then bringing up Defendant-Intervenors’ 
Exhibit 94, [621] page 1. This is in the exhibit book, 
the witness’ exhibit book here, but it’s also in Map 
Book 1 if you would like to have a bigger physical copy 
with you. 

A I can see it. Thank you. 

Q I think everyone has found it. Professor Hood, I 
believe you were in the courtroom when we looked at 
these earlier with Delegate Jones and some of the 
other witnesses? 

A Yes. 

Q So you are generally familiar with what these 
maps show? 

A Yes. 

Q And I won’t belabor the point, but just that the 
parts in yellow are the 2011 district? 
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A Yes. 

Q And the parts that are in hatching and gray are 
the parts that were removed from the district as 
between the benchmark plan and the 2011 plan? 

A Yes. The parts that are hatch marked without 
yellow underneath, yes. 

Q So looking at this particular district as an 
example, it looks like a lot of the territory 
geographically was removed from the district, is that 
correct? 

A I couldn’t give you a percentage, but 
geographically these southern VTDs, yes, were 
removed from that district. 

[622] Q  And we just looked at on your chart that the 
core retention of this district was 82.1 percent. Which 
seems rather high. 

Could you explain to us how that works? 

A Again, the core retention measure is a measure 
of where populations are moving. The map is more a 
way of looking at geography. 

Now, we could code a map to show population 
density. This is not coded for that. But I have to 
constantly remind myself when looking at a map that 
population is not necessarily equally dispersed across 
the map unless the map is coded to show us that or 
not. 

So it would tell me that these southern VTDs here 
didn’t contain a whole lot of population because this 
member was able to retain again about 82 percent of 
their constituents. 

Q Thank you. I think we will go back to your –  
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JUDGE PAYNE: Are you basically saying that your 
understanding is that the counties or the precincts – 
VTDs, excuse me, that were cut out were basically not 
populated? They are among the ones that were either 
unpopulated and removed or didn’t have much 
population, is that what you’re saying? 

THE WITNESS: Well, from looking at the core 
retention number and looking at the map, Your Honor, 
I [623] would have to infer that those VTDs that were 
removed didn’t have a lot of population. 

JUDGE PAYNE: Okay. 

BY MS. WALRATH: (Continuing) 

Q Okay, going back to your report, which is 
Defendant-Intervenors’ Exhibit 15. And just one final 
thing on Table 10 to finish it out. 

Looking at the last column there, entitled 
Incumbent Paired, what does that show the Court? 

A That just shows that there were no incumbents 
representing the challenged districts that were  
paired against another incumbent by the enacted 
redistricting plan. That’s what no means in that case. 

Q Okay. So is there any conclusion we can draw 
about that as to incumbency protection? 

A Well, obviously, if you are an incumbent paired 
against another incumbent, you’re going to be in for a 
fight. 

So the idea in terms of an incumbent protection plan 
would be not to be paired against another incumbent. 

Q And I won’t pull them up on the screen, but we 
did discuss the 2011 criteria and the communities of 
interest. 
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Is it fair to say that with respect to the challenged 
districts, that what we’ve looked at shows that the 
plan takes into account things like political beliefs, 
voting [624] trends, and incumbency considerations? 

A Yes. 

Q Are there any notable differences in the 
challenged districts versus the plan overall, in your 
estimation? 

A Well, I mean, obviously, they are majority black 
districts. So that would be one difference. 

None of the, none of the incumbents in the 
challenged districts were paired. And they all had 
higher core retention than the average district. 

So there may have been a little bit more emphasis 
on incumbent protection in these districts. 

Q We are going to turn now to page 17 of your 
report in section VI. 

What did you evaluate in this section of your report? 

A This was a legislative roll-call analysis that I 
performed on the floor vote for HB 5005. 

Q Maybe it will help if we pull up on page 18, 
Table 11. 

And just quickly for the record, I know on the top of 
this table it says HB 5005, and on the left it says HB 
5001. 

Should be that 5005? 

A Yes. I apologize, that is a typo. The heading is 
correct. This is the vote on HB 5005. 

Q And what does this table shows with respect to 
the vote on HB 5005? 

JA 2067



 

 

[625] A  I know some of this has been discuss 
previously, but this just sort of encapsulates 
everything into a chart that there was really 
overwhelming bipartisan support for HB 5005. 
Overall, just about 90 percent of members voted in 
favor. 100 percent of Republicans. Just under three-
quarters of Democrats. Just under 85 percent of black 
Democrats. And there were two unaffiliated members 
in the House that also voted for this. So 100 percent of 
the unaffiliated members. 

Q Am I reading this correctly that there were only 
nine votes against the plan? 

A Nine total votes against the plan, yes. 

Q And just, we won’t pull it up, but looking at 
Table 12 on page 19, this looks like it is upon final 
adoption. 

Was this vote essentially the same as the initial 
adoption vote that we just looked at? 

A Yes. That was, Table 12 gives the final adoption. 
And the numbers are very, very close to those for Table 
11, 90 percent overall for the bill, 100 percent of 
Republicans, 75 percent of Democrats, and 90 percent 
of black Democrats. 

JUDGE PAYNE: Should HB 5001 be 5005 in  
Table 2 as it is in – in Table 12 as it is Table 11. 

THE WITNESS: Yes, Your Honor. I was at least 
consistent in making the mistake. 

[626] JUDGE LEE: They call this practice for a 
reason. 

THE WITNESS: Yes, Your Honor. 

MS. WALRATH: Next time it will be perfect. 
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BY MS. WALRATH: (Continuing) 

Q So turning to page 19, the section VIII entitled 
Election Analysis. 

Actually let me ask you first, is what happens in 
elections useful to determining anything regarding the 
drawing of a plan? 

A Yes. Certainly after an election occurs we can 
often times look back on things and perhaps get some 
incite into what was going on when the plan was being 
drawn up. 

Q Is that what you are looking at in this section of 
your report? 

A Yes. I am looking at the election cycle that 
occurred right after enactment of HB 5005. 

Q If you pull up Table 13 on page 19 of your report, 
what does this table show? 

A It basically shows from 2009 to 2011, which is 
the across the redistricting cycle, this table just simply 
shows that the number of Republican seats increased, 
the number of Democratic seats decreased, and the 
number of Independent members went from two to 
one. 

Q And so, if we flip to the next page, Table 14, 
what does this table show? 

[627] A  This Table 14 shows a little more detailed 
breakdown of Table 13. Here by race of the delegate. 
And so, we can see what happens in terms of – by race 
of the delegates in terms of who is winning these seats 
across these election cycles. 

Q Is there any conclusion that we can draw from 
this table? 

JA 2069



 

 

A Well, the number – there are a couple. The 
number of black House of Delegates members remains 
the same across the redistricting cycle at 13. The 
number of Hispanic House of Delegates members goes 
from zero to one. And the number of Asian House of 
Delegates members goes from one to two. And the 
number of Democrats, overall the number of white 
Democrats decreases from 26 percent to 17 percent. 

Q And why did these Democratic seat losses 
occur? 

A Well, I think we may need to talk about some 
subsequent tables to flesh that out. 

Q Of course. I will move on to Table 15 on page 21 
of your report. There are two tables here, but we’ll 
start with 15 and then move on to 16. We might bring 
them up together here. 

So first with Table 15, can you explain what these 
tables are showing. 

A Sure. I hope they are simple enough. What I 
have [628] done is taken my Democratic vote average 
and divided it up into quartiles. So 0 to 25, 25 to 50, 50 
to 75, and 75 to 100 percent. 

And then I’ve also categorized seats by the party 
holding the seat. 

So this is what things looked like after the 
redistricting but just prior to the election based on the 
party holding the seat at that time. 

And so, if I could – a couple of points to make about 
this particular table. And that is that no Republican 
member at that time was in a district where there 
were a majority of Democratic partisans. That’s why 
the cells in the 50 to 75 percent range and the 75 to 
100 percent range are zero. So – 
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Q So looking at this and looking at the 25 to 50 
percent quartile, it says there is 58 members there, is 
that correct? 

A Right. So those members were in a district that 
had less, obviously less than a majority of Democratic 
partisans. So by definition, they had a majority of 
Republican partisans. As to that one member over 
there in the 0 to 25 percent range. 

Q A very safe seat. 

A Yes. So that would be an extremely safe seat. 

Q Looking at the Democrat line, what does that 
show [629] about the same types of numbers? 

A Well, there were 28 Democratic held seats at 
that time that were in districts where the Democratic 
vote share was 50 percent or greater. So 26 plus two 
there. 

There were 11 Democratic seats though that were in 
more marginable seats. They were in the Democratic 
vote share of 25 to less than 50 percent, those 11 that 
are there in bold. 

And so, they are certainly in more marginal seats in 
terms of partisanship. 

Q Okay. So if we turn to look at what happened 
after the election then in Table 16. 

A So Table 16 shows the same thing, but after the 
election occurs. 

And what we see, again, is a drop in the number of 
Democratic held seats in that marginal range of 25 to 
less than 50 percent. Now there are only four. So it 
goes from 11 to 4. 
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And as well, one of the Independent members also 
in that DVA range also drops out. So we go from two 
Independents in those marginally held Democratic 
seats to one. 

Q And I think you testified earlier about the fact 
that there was some lost seats in the Democratic 
party. 

Does this quartile here, this 12.5 percent, four [630] 
seats, remain? Is there any relationship between that 
number and the number of seats lost? 

A Well, from the 11 to the four, yes. Yes. So the 11 
up above in Table 15 to the four here, yes. So I 
definitely think there is a relationship here, a 
correlation between Democrats holding more marginal 
seats in terms of Democratic partisanship and 
Democratic losses in the 2011 election cycle. 

Q And turning to the next page of your report 
here, page 22. This is the last section entitled Overall 
Opinion. 

So as the title suggests, what is your overall opinion 
of the plan, including the challenged districts? 

A Okay. Well, I guess I could back up and just say 
in relation as well, that none of the incumbents in one 
of the challenged districts lost, obviously, in 2011. So 
they were all retained. 

So overall, looking, comparing the benchmark plan 
to the enacted plan and being able to look at the plan 
over at least one election cycle, there seems to be a fair 
degree of incumbency protection going on in these 
plans by just the very low number of incumbents that 
are paired, the high core retention figures. 

Secondarily, you know, again, it appears that 
Republican voting strength was a little more 
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concentrated [631] in some districts. Democratic 
voting strength was a little more dispersed. That 
seems to have created a number of Democratically 
held seats that were a little more marginal. And all of 
those seats, I may not have stated this, but all those 
seats were held by white Democrats, which I believe 
in part at least led to some Republican seat pick ups 
in the 2011 election cycle. 

Other things we could say, for instance, about the 
plan as a whole, excuse me, is that, you know, it did 
accomplish the goal of going from plus or minus 2 
percent deviation in the previous cycle to plus or 
minus 1 percent deviation in terms of population in the 
next cycle or in the enacted plan. 

Q And speaking of that, Professor Hood, are you 
aware of any alternative plans to HB 5005? 

A Yes. 

Q And turning to your, back in your report a little 
bit, to page 21. Looking at footnote – footnote 19. 

Does this footnote refer – well, it is kind of small, but 
does this footnote refer to those alternative plans? 

A Yes. 

Q And it looks like you’re saying here that there 
were 23 incumbent pairings in one plan and one in  
26 – or one contained 16, excuse me? 

A Yes, that’s what the footnote says. 

[632] Q  Does this mean at minimum 46 and 32 
members respectively were paired in those plans? 

A At a minimum. And that would be assuming 
that just one incumbent was paired against another 
incumbent. It is always possible to have more than 
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that paired against one another. Maybe three, for 
instance. 

Q And in your opinion on that basis alone, would 
either of these plans have met the criteria adopted by 
the House that we were looking at before? 

A No, I don’t believe so. Not certainly in terms of 
incumbent protection. 

And not only that, of course, these are pieces of 
legislation, and it would be very hard to pass a piece 
of legislation I think that had that many incumbents 
paired against one another because, of course, these 
are the members voting on that piece of legislation. 

Q I would like to turn now – I mentioned earlier 
Dr. Ansolabehere’s, hopefully I pronounced that close 
to correctly, reply report, which is Plaintiffs’ Exhibit 
51. He makes on a number of occasions claims that you 
agree with him or don’t dispute some areas. I would 
like to just discuss a few of those. 

So if we could turn first to page 4 of Exhibit 51, 
paragraph 9. And for the sake of brevity, I would like 
you to read the paragraph. I will paraphrase for the 
[633] Court, but please do read it in its entirety.  

A Would you like me to read that? 

Q Yes, please. Well, read it to yourself. While you 
are doing that, I will – 

JUDGE PAYNE: What page? 

MS. WALRATH: Page 4. 

JUDGE PAYNE: Page 4, I’m sorry. 

MS. WALRATH: Page 4, paragraph 9. 

BY MS. WALRATH: (Continuing) 
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Q Where he states that you and he are in 
agreement that there were minimal changes in the 
Democratic vote share of the challenged districts. 

Do you agree? 

A Well, again, we were using different measures 
of Democratic vote strength. I explained my index, and 
it did differ from Professor Ansolabehere’s. 

But by my index again, looking back at, it was Table 
10 in my report, yes, using my index, the Democratic 
vote average went from 68.3 to 67.6. So I would call 
that slight. 

Q I am trying to stay on the same subject here. If 
we turn to page 18, paragraph 53. He says that 
Professors Hood and Katz have offered assessments of 
party performance, and that they are at odds, that you 
and Dr. Katz are at odds over the sorts of elections to 
be [634] examined. 

Are you at odds with Dr. Katz? 

A I don’t believe so, no. 

Q And why not? 

A Well, I was calculating – my measure was 
calculated to be a proxy for Democratic voting strength 
or Democratic partisanship in the legislative districts. 

From Professor Katz’ report and what he testified to 
today, he was performing a different type of analysis. 

Q In looking right to the next page, page 19,  
in paragraphs 56 and 57, he points out again that  
you argue that there is no change in the average 
partisanship of the districts. And that your Table 10, 
that there is no appreciable change in the Democratic 
performance in the challenged districts between 2009 
and 2011. 
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And he goes on to say that that analysis, although 
using different elections than he chose, comports with 
his conclusion that party was not an important factor 
in the configuration of the challenged districts. 

Do you agree with that? 

A I don’t think I ever stated that party was not an 
important factor, for one thing. Again, if you just look 
at the average scores, there is not a lot of change. If 
you look at the scores across all districts though, and 
again I’m talking about my Democratic vote average, 
in [635] Table 5 – I mean, the means don’t change all 
that much, that’s true, but there are again, as I stated, 
looking at my before and after election analysis, you 
know, in terms of the variability, there is more 
variability across Democratically held districts than 
across Republican districts. 

So there are difference across the election cycle. 

Q And then turning back to page 4 of Exhibit 51, 
look at paragraphs 10 and 11. 

Dr. Ansolabehere talks about how he provided a 
correlation of analysis and the racial partisan 
composition of VTDs and the likelihood that a VTD 
was or was not included in a challenged district, and 
says that you do not dispute his analysis about the 
VTDs. 

Is that correct? 

A Well, I did not perform that analysis. 

Q Does that mean that you agree or disagree with 
his analysis? 

A I don’t necessarily agree with it. I don’t have a 
basis to analyze it. I didn’t perform the same kind of 
analysis. 
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Q And turning to page 15, paragraph 44. Dr. 
Ansolabehere acknowledges that you examined VTD 
splits on a statewide basis, but says that you offered 
no analysis of the challenged districts. 

[636] Is that accurate? 

A Well, I provided an analysis for the challenged 
districts on certain criteria. I did not look at that 
particular criteria, no. 

Q And why not? 

A Just I didn’t think it was germane. 

Q Is there any reason why a statewide analysis is 
better? 

A Well again, I think part of the issue overall is 
that, you know, districts are not drawn in isolation 
from another one. It’s part of a total plan, in this case 
drawing 100 districts to represent the State of 
Virginia. And that’s one of the reasons I did an 
analysis primarily of the entire benchmark plan 
versus the enacted plan. 

Q In looking at paragraph 45 on the same page, he 
addresses your analysis of the divided counties or 
independent cities and notes that – well, I should 
probably just read this instead of trying to paraphrase 
since I am not an expert. 

He says, “He offers no analysis of the challenged 
districts. In my analysis of the challenged districts, I 
found an increase in the number of split counties from 
17 to 19 and the number of divisions of counties 
created from 29 to 33. Hence, even though the state as 
a whole was unchanged by this measure, the 
challenged districts [637] witnessed an increase in 
geographic divisions.” Is that accurate? 
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A That’s an accurate reading of that paragraph, 
yes. 

Q Oh, I apologize. Do you agree with that? 

A Not necessarily. Again, I think it’s important to 
look at the challenged districts within the districting 
plan as a whole. 

Q And looking at paragraph 46, it is a similar 
statement about the number of VTD splits in the 
benchmark VAP versus the HB 5005. He says that 
there is no justification offered for the increase in split 
VTDs. 

Is that accurate? 

A Well, I certainly just offered a justification here. 
And that is again, if you’re going from plus or minus 2 
percent population deviation to plus or minus 2 
percent, you’re probably going to increase the number 
of VTDs that may have to be split. 

And again, across the state, we’re talking about a 
very, very small increase in the number of VTD splits 
from the benchmark to the enacted plan. 

Q And briefly, I would like to go to Plaintiffs’ 
Exhibit 16 again. And this time I would like to go there 
to look at a particular sentence. This is the 2011 
criteria that we discussed earlier. 

I’m going to look specifically at the last sentence of 
[638] Section V, which says, “Local government 
jurisdiction and precincts lines may reflect com-
munities of interest to be balanced, but they are 
entitled to no greater weight as a matter of state policy 
than other identifiable communities of interest.” 

I think we talked about this earlier, are VTDs the 
same as precincts? 
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A Not necessarily, no. 

Q And so, do read this criteria as giving any 
particular importance to splitting or not splitting 
VTDs? 

A It doesn’t seem to be referring, in my opinion, to 
VTDs, no. 

Q And going back to Dr. Ansolabehere’s reply 
report, Exhibit 51. I would like to go to page 18, 
paragraph 53. 

Actually, we already did this one, I apologize. Losing 
myself in my own pace here. 

Let’s go to page 8, paragraph 26. I’m looking at 
paragraph 26. Dr. Ansolabehere references yourself 
and your compactness report measures for the 
Commonwealth under the benchmark map in HB 
5005, and states that you do not offer an average 
compactness for the challenged districts with respect 
to the remainder of the state, and that you offer no 
evidence contrary to his conclusions that using his 
measures, the challenged districts are on average less 
compact than the remainder of the state. 

[639] Do you agree with him? 

A Well, I didn’t provide those comparisons, no.  
I compared average compactness of the challenged 
districts before and after or across the redistricting 
cycle, and I compared the entire state, all 100 House 
of Delegates districts before and after the 
redistricting. 

So I didn’t provide that comparison, I didn’t view 
that, what he is describing, as being the more apt 
comparison. 
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Q Does this mean anything in particular to the 
Court? 

A I wouldn’t compare things in this manner. 

Q And why not? 

A I just don’t think it’s the best way to compare 
things, again. 

Q And looking at the next paragraph, paragraph 
27, looking at the analysis that you did do of 
compactness. He says that your analysis agrees with 
his analysis that HD 74, 75, and – excuse me, 74, 77, 
and 95 have certain Reock scores and that the average 
compactness in the 12 challenged districts was 
decreased from the benchmark map to 5005, and listed 
those districts that experienced substantial reductions 
in compactness. 

Do you agree with him? 

A Again, I can agree with parts of that. The 
average compactness score for the challenged districts 
does drop [640] slightly across the redistricting cycle. 
We went over that previously. 

Again, compactness in some of the challenged 
districts goes up and in some of them they go down. 

Q And did any other districts in the rest of the 
plan experience similar reductions in compactness? 
And by any other districts I do mean non-challenged 
districts. 

A There were other districts statewide that had 
low compactness scores as well. 

Q And just briefly turning to page 10, paragraphs 
32 and 33. If you could read them to yourself. 
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It looks like he is making similar points that he did 
in paragraphs 26 and 27. Does that sound right? 

A Yes. I guess I would quibble with maybe some 
of the adjectives he uses. You know, we went over the 
mean – let me just flip back here real quick. 

So here we’re talking about Polsby-Popper. Again, 
the mean for the challenged districts goes from .23 to 
.19. 

So, yes, you could say the compactness scores go 
down, that’s true. I don’t know that on average that’s 
a huge drop. 

Q Is there any way that you would characterize it? 

A There is a slight reduction in compactness for 
the challenged districts across the two plans. 

Q And finally, if we could turn to page 34. This 
won’t [641] be the last one, but it is the last topic. 
Looking at paragraphs 92 through 94. 

He is talking about his racial voting patterns 
analysis. And can you please read paragraphs 92 and 
93 to yourself. 

A Okay. 

Q And in paragraph 94 he states that you do not 
dispute his analysis or the conclusions derived 
therefrom. 

Do you agree with that? 

A Well, for one, I did not perform a racial bloc vote 
analysis or a vote dilution analysis for this particular 
report. I don’t necessarily agree with his findings or 
the way he conducted that analysis. 

Q And if you had been asked to do the analysis, 
would you have done it differently? 
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A Yes. 

Q How so? 

A Well, some of the things have been discussed 
today already. I would have – again, I would have 
relied on a closer look at the endogenous elections. So 
the actual House of Delegates elections versus other 
types of elections or exogenous elections that are going 
on. 

Typically if this were a sort of Section 2 vote dilution 
analysis, those would be more probative. Endogenous 
elections that is – 

[642] JUDGE KEENAN: Excuse me, sir, could you 
keep your voice up a little bit. 

THE WITNESS: Yes, Your Honor. 

JUDGE PAYNE: Pull that microphone closer. Are 
you saying endogenous? 

THE WITNESS: Endogenous, yes, Your Honor. 

JUDGE LEE: Meaning House elections? 

THE WITNESS: Yes, yes, Your Honor. 

BY MS. WALRATH: (Continuing) 

Q And real quickly also – 

JUDGE LEE: You just gave one answer. Were you 
finished? 

A Not quite. 

Q Go ahead, please. 

A You know. Again, I would also have relied  
on primary elections as well. It’s very common to look 
at primary elections if you’re trying to determine  
the minority preferred candidate. Sometimes those 
candidates are found in primary elections. 
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And I would have used as many election cycles  
as possible, probably over something like a ten-year 
period typically, to try to get a handle on that 
particular issue. 

Q And on that subject as well, Professor Hood, 
have you ever been asked by a state legislature or a 
municipality [643] to do a racial bloc voting analysis 
during the drawing or enactment of a plan? 

A No. 

Q Then turning to page 42 of Dr. Ansolabehere’s 
reply report here, Exhibits 1 – excuse me, paragraphs 
115 to 116. If you could please read paragraph 115 to 
yourself. 

A Okay. 

Q And just briefly, he references his ability to elect 
analysis and his conclusion that in none of the House 
of Delegates districts was a 55 percent threshold 
necessary to have an expected vote in excess of 55 
percent. This is a number we have been hearing a lot 
about. 

And then in paragraph 116 he says that you do not 
dispute that analysis. 

Do you agree with his conclusion? 

A No. Again, I didn’t perform that type of 
analysis. It doesn’t necessarily mean that I agree with 
his conclusions, certainly. 

Q And is there any particular reason why not? 

A Well again, for some of the reasons we just 
discussed, I would have performed the analysis 
differently from what Professor Ansolabehere did. 

JA 2083



 

 

MS. WALRATH: I have no further questions at this 
time. 

JUDGE PAYNE: Cross-examination. 

[644] MR. HAMILTON: Your Honor, Mr. Spiva is 
going to do the cross-examination. I rise just to raise a 
question about logistics because it’s 4:30 and we’re 
running short on time. 

We have a rebuttal witness that we intended to call 
just to lay the foundation for those two documents, 
Gerry Hebert. He is not available on Monday. So if 
we’re not going past 5 o’clock, we would ask the Court’s 
leave to interrupt the proceeding for a very brief 
witness to lay the foundation to admit those two 
documents in a rebuttal case out of turn. 

JUDGE PAYNE: Any objection? 

MR. BRADEN: Your Honor, we object to his 
production. He was not noticed as a rebuttal witness. 

JUDGE PAYNE: He was not noticed as a witness in 
your 26 disclosures or in any of the witness lists, is 
that right? 

MR. HAMILTON: Well, of course not, Your Honor, 
because he is a rebuttal witness. 

JUDGE PAYNE: Yes. 

MR. HAMILTON: We didn’t know we needed him 
until literally today when there was this issue. And as 
Your Honor will recall, you said, you know, move on, 
lay a foundation, and if you can do that, then you can 
get them in in your rebuttal case. 

[645] That’s exactly what we intended to do. I 
reached out to Mr. Hebert, he is a former acting Chair 
of the Voting section of the Department of Justice. I 
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anticipate his examination will consist of about ten 
questions at most. 

JUDGE LEE: From you, but then there will be cross-
examination. 

MR. HAMILTON: True, but given the scope, there 
is not going to be much. 

JUDGE LEE: Well, I am not sure what you expect 
us to do. If the defense won’t allow this witness to step 
down and complete his testimony before you start 
cross, 

I’m not – I guess we could force him to do it. I am not 
sure that I would. 

JUDGE PAYNE: I wouldn’t be inclined to force him 
do it. Just have him come on Monday. 

MR. HAMILTON: See, that’s the problem, Your 
Honor. I wouldn’t even ask for this, but Mr. Hebert is 
not going to be in the Commonwealth on Monday and 
he is not available. I suppose we could take his 
deposition – 

JUDGE PAYNE: Take his deposition over the 
weekend and do it that way then. 

MR. HAMILTON: All right. Thank you, Your Honor. 

JUDGE PAYNE: That’s the way that you do it 
usually, isn’t it? 

[646] MR. HAMILTON: It is a pretty unusual 
situation. I am happy to take his deposition over the 
weekend. 

JUDGE PAYNE: That will be fine. 

MR. HAMILTON: Okay, thank you. 

CROSS-EXAMINATION 
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BY MR. SPIVA: 

Q Good afternoon, Dr. Hood. Good to see you 
again. 

A You as well. 

Q I am going to try to be brief. Actually, Ms. 
Walrath may have covered a number of the questions 
I had for you, but I just want to make sure that I am 
clear. 

You understand that one of plaintiffs’ allegations in 
this case is that the defendants engaged in racial 
gerrymandering in the drawing of the 12 majority-
minority districts? 

A Yes, that’s the allegation, yes. 

Q And if I refer to those as the challenged 
districts, you understand what I am talking about? 

A Yes. 

Q Okay. And you have performed no analysis of 
whether any of the 12 challenged House districts need 
to have a black voting-age population of 55 percent or 
greater in order to preserve the African-American 
community’s present ability to elect its preferred 
candidate of choice, is [647] that correct? 

A That’s correct.  

Q I know that was a mouthful. And similarly, you 
have not performed any analysis on whether any of the 
12 challenged House districts needs to have any 
particular BVAP percentage in order to preserve the 
minority community’s present ability to elect their 
candidate of choice, correct? 

A Those two questions seem pretty similar. 
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Q They are similar. The first one was about 55 
percent, the second one was about whether you had 
done any analysis in terms of any percentage, whether 
it is 55 percent or anything else? 

A No, I have not performed that type of analysis. 

Q Okay. And you would agree with me, Dr. Hood, 
that as a general matter that there is no set  
BVAP percentage required for an African-American 
community to elect its candidate of choice, correct? 

A It could vary greatly. 

Q Right. There is no rule of thumb to be applied to 
all majority-minority districts in all places, correct? 

A Well, if it’s a majority-minority district, there is 
one rule at least. 

Q What’s that one rule? 

A It has got to be 50.01 percent. 

[648] Q  Other than that rule, would you agree that 
there is no rule of thumb to be applied in all places? 

A There is no strict rule, no. 

Q Okay. And certainly no rule of thumb that 
would apply for all time, would you agree with that? 

A Things are not necessarily time bound, no. 

Q That percentage may vary – 

A Things can change. 

Q I am sorry, I didn’t mean to step on your– 

JUDGE PAYNE: Be careful, you’re stepping on each 
other. 

Q Yes, and it is my fault, Your Honor. I apologize, 
Dr. Hood. Please, you answer. 
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A Things can certainly change over time, that’s 
possible. 

Q And it might vary based on the degree of 
racially polarized voting, if any, would you agree with 
that? 

A Well, certainly that’s one consideration, yes. 
The voter cohesion amongst different minority groups 
compared to the majority group, yes. 

Q And it might vary in a state, let’s take Virginia, 
from place to place within the state, would you agree 
with that? 

A It’s possible, yes. 

Q Some parts of the state may have high degrees 
of [649] racially polarized voting and others may have 
lower levels, is that correct? 

A Well, we’re speaking just hypothetically here  
at this point. I have not conducted any type of 
subregional analysis in the State of Virginia on that 
particular question. 

It’s possible it could vary. It’s possible racial 
polarization could be fairly constant across the state 
as well. 

Q You would have to do a racially polarized voting 
analysis to figure that out, wouldn’t you? 

A That’s fair, yes. 

Q And you’ve done that type of racial bloc voting 
analysis previously, isn’t that right? 

A Yes. Maybe – I sometimes use the term “vote 
dilution analysis.” I’m assuming we’re talking about 
the same thing. Trying to determine how one racial 
group is voting and how another racial group is voting, 
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and what kind of effect that is having on the election, 
is that fair? 

Q That’s fair. 

A Okay. 

Q And you have done that type of analysis before, 
correct? 

A Yes. 

Q Okay. And I take it in the analysis that you did 
do, [650] Dr. Hood, you didn’t interview any of the 
particular delegates in the challenged districts, is that 
correct? 

A That’s correct, yes. 

Q And you didn’t consider any statements by 
delegates on the House floor, is that correct? 

A Not directly. I saw some of the testimony, some 
of the video testimony. 

Q Oh, okay, all right. Did you consider that 
testimony in forming your opinion? 

A It really didn’t go to forming my opinion. Again, 
the primary purpose of my report was a comparison 
from the benchmark plan to the enacted plan. 

Q Now, you would agree with me that prior to the 
2011 redistricting, three of the challenged districts 
had lower than 55 percent BVAP, correct? 

A Well, I could look in my report. 

Q Sure, if you want to look, it is Defendant-
Intervenors’ Exhibit 15, and it’s at page 13, Table 8, I 
think you will find that information. 

And it should be in your witness book too because I 
think Ms. Walrath went over it with you. 
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A Okay. 

Q So the question was, Dr. Hood, that you would 
agree with me that prior to the 2011 redistricting, that 
three challenged districts had lower than 55 percent 
BVAP, is [651] that correct? 

A Yes, that looks to be accurate. 

Q All right. And the map drawers of the 2011 map, 
they raised the BVAP in each of those three districts 
above 55 percent in the 2011 redistricting, that’s true 
too, isn’t it? 

A 71 went from 46.3 to 55.3. 

Q Maybe take a look at 89. 

A 80 from 54.4 to 56.3. And 89 went from 52.5 to 
55.5. 

So, yes, that would be an accurate answer to that 
question. 

Q All right. Thank you, Dr. Hood. And you 
anticipated my next question. So I will move on to 
another one. 

The map drawers did not lower the BVAP of any of 
the challenged districts below 55 percent, is that 
correct? 

A With the enacted plan? 

Q Correct. With the enacted plan, they did not 
lower the BVAP of any of the challenged districts 
below 55 percent? 

A That’s correct. 

Q Okay. Now, you’ve opined, Dr. Hood, that 
African-Americans were not packed into the 12 
challenged districts, isn’t that right? 
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A Well, I think I only used that term in reference 
to Democratic partisans. 

[652] Q  Actually, can you take a look at your report, 
I think it’s in the same exhibit there, Defendant-
Intervenors’ Exhibit 15 at 13. And the text there, I 
believe you say closer examination of Table 8 refutes 
the idea that the new plan packed the black voting-age 
population into districts. 

Do you see that? 

A Okay, yes. 

Q Okay. That’s your opinion, isn’t it? 

A Yes, as is stated there. 

Q And this is based in part on the fact that  
the average BVAP across all 12 challenged districts 
increased by only .1 percent, is that correct? 

A That’s part of it. I also make reference in the 
same paragraph to the fact that the plan reduced the 
concentration of blank Virginians in the most heavily 
black districts, the ones that were more than 60 
percent. 

Q Okay. 

A So I guess that gets back also to that graphic I 
showed that black voting-age population went up in 
some districts and went down in the some of these 
districts. 

Q But you didn’t do any analysis of any of those 
districts to determine whether the BVAP after the 
redistricting was necessary to protect the African-
American community’s present ability to elect [653] 
their candidate of choice, correct? 

A No, I did not perform that type of analysis. 
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Q Okay. And so, you do not know whether  
the African-American community in any of those 
challenged districts could have elected – could have 
had the ability to elect the candidate of their choice 
with a lower BVAP percentage than that chosen by the 
map drawers, is that fair? 

A Yes. Again, I did not perform that analysis. 

Q You have opined in your report that the ability 
of black Virginians to elect their preferred candidates 
was retained by the new 2011 plan, is that correct? 

And if you want to verify, just take a look at page 20, 
I think it’s the sentence right before Table 16. 

A Well, that would be – yes, I did make that 
statement. That’s in reference to this election analysis 
I performed that showed that all the incumbents from 
the challenged districts were returned. 

Q Okay. But you would agree that black 
Virginians in the challenged districts had the ability 
to elect their preferred candidates prior to the new 
2011 plan, isn’t that right? 

A Well, I think to make that statement 
definitively I would have – to make that statement, I 
would have to perform an analysis looking at that time 
period. 

[654] Q  And that’s an analysis that you have not 
done? 

A Yes. I said I didn’t do that. So – 

Q Okay. And were you aware that every single 
delegate representing a challenged district in 2009 
was re-elected in 2011? 

A Yes. 
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Q Okay. And every single delegate representing a 
challenged district after the 2000 elections had been 
first elected either in 2009 or earlier, isn’t that right? 

A I would have to look that up to be honest with 
you. 

Q You don’t know the answer to that? 

A I don’t know the answer to that. 

JUDGE PAYNE: Hold on a minute. 

COURT REPORTER: Your Honor, I heard him say 
2000. 

Q Oh, let me get you the exact question. Actually, 
what I said was every single delegate representing a 
challenged district after the 2011 elections had been 
first elected either in 2009 or earlier. Sorry, thanks. 

In calculating Democratic vote average, you used 
election data from the statewide races for governor, I 
take it, is one of the statewide races that you used? 

A Governor, lieutenant governor, and attorney 
general, yes, from the 2009 election cycle. 

Q Okay. Thank you. Those were going to be my 
next [655] couple questions, so you covered it. 

Can you take a look at page 15 of your declaration. 
And you opined on page 15 that the political 
composition of the challenged districts stayed about 
the same before and after redistricting, is that correct? 

A Well, again, if you look at the means for those 
districts as a whole, yes, there was little movement. 

Q Right. In fact, in looking at the second sentence 
from the top, you find that, “From 2009 to 2011 the 
partisan composition of these challenged districts was 
essentially unchanged.” 
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That’s your opinion? 

A Yes. 

Q Okay. And the average Democratic vote average 
in the challenged districts went from 68.3 percent in 
2009 to 67.6 percent in 2011, is that correct? 

A That’s correct. 

Q So on average the challenged districts got a 
little less Democratic, isn’t that right? 

A Just slightly, yes. 

Q And you conclude in fact that the new plan did 
not seek to pack Democratic voters in these districts, 
isn’t that right? 

A Yes. Looking at that statistic, yes. 

Q And you did not do any analysis of the extent to 
which [656] changes in any particular challenged 
districts – district, I’m sorry, was driven by politics, 
correct? 

A Could you – 

Q Say it a little slower. Sorry. 

A No, I got the question. I mean, I guess could you 
give me an example. 

Q No, I don’t have an example. I was just saying – 
I was asking, you did not do any analysis of the extent 
to which changes in any particular challenged district 
was driven by politics? You didn’t do that analysis? 

A Correct. 

Q All right. And you wouldn’t claim and it’s not 
part of your opinion that any specific change was 
made to any specific challenged district based on 
partisanship, correct? 
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A Correct. I didn’t perform an analysis at that 
level. 

Q For HD 75 – strike that. 

You would agree that all but one of the challenged 
districts was underpopulated according to the 2010 
census, correct? 

A Yes. 

Q Let me ask you to turn to Plaintiffs’ Exhibit 50, 
which is the initial expert report of Dr. Ansolabehere. 

JUDGE PAYNE: What page? 

MR. SPIVA: It is Table 4 on page 72, Your Honor. 

[657] And also, Dr. Hood, it’s Table 4 on page 72 that 
I wanted you to take a look at, please. 

JUDGE PAYNE: I think it’s also up on the screen, 
Doctor. 

MR. SPIVA: Yes, it’s also on your screen, Dr. Hood, 
if you want to look there. 

THE WITNESS: Okay. 

BY MR. SPIVA: (Continuing) 

Q And you see that this has the population and 
racial composition of the challenged districts in the 
benchmark plan and in the new plan, HB 5005, is that 
correct? 

A Yes. 

Q And you see that HD 74 was very close to the 
ideal population under the benchmark plan, correct? 

A Yes, that’s close, yes. 
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Q Can you take a look at, and I believe we can put 
it up on the screen, at Table 5, which is on the next 
page, page 73. 

And you see that this table shows the numbers of 
people moved into and out of each challenged district 
as part of the 2011 redistricting, correct? 

A Yes. 

Q And you’ll see that the map drawers removed 
16,414 people from District 74 even though its 
population was very close to ideal, correct?  

[658] A  Correct. According to this table, yes. 

Q And you don’t know and you don’t have an 
opinion on why the map drawers removed over 16,000 
people from District 74, correct? 

A Well, besides the fact that, again, I can just 
state generally that altering one district, of course, has 
or can have a ripple effect on surrounding districts. 

So we heard testimony earlier to the fact that,  
you know, in some areas a number of districts  
were underpopulated. And so, not only that, but  
there are many considerations with drawing district 
boundaries. And there may have been, you know, a 
perfectly valid reason for removing some of the 
population and then moving population from other 
geographic areas into that district. 

Q I appreciate that, but actually I have a narrower 
question. 

A Okay. 

Q Which is that you have not looked at, and so, 
therefore, you have no opinion on the reason for 
removing 16,414 people from District 74, isn’t that 
correct? 
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A I did not do an analysis like this, no. 

Q Okay. And turning back to Table 4. You see that 
HD 70 was also close to ideal under the benchmark 
plan. 

Do you see that? 

A Yes, yes. 

[659] Q  And if you would look at Table 5, and we 
will put that up on the screen again – sorry, we’re 
going to have to do a little flipping back and forth just 
for a minute. 

You have see the map drawers took almost 26,000 
people out of HD 70, correct? 

A 25,946, yes. 

Q Almost exactly 26,000, right? 

A Yes. 

Q Just a little below. And you haven’t done an 
analysis and have no opinion as to why 26,000 people 
were removed from District 70 even though its 
population also was close to the ideal population prior 
to redistricting? 

A I can’t comment specifically, no. 

Q Okay. And we could go through a few more, but 
I take it the answer would be the same, with respect 
to any individual district, you can’t opine on why 
population was moved out or moved into any of these 
particular challenged districts? 

A Correct. 

Q Okay. And you don’t draw any conclusions in 
your opinion concerning whether the map drawers 
sacrificed compactness in any of the challenged 
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districts in order to attempt to comply with the Voting 
Rights Act? 

A I don’t draw any conclusions specifically on that 
point, no. 

[660] MR. SPIVA: Okay. Thank you, Dr. Hood, I 
appreciate it. I have no more questions. 

JUDGE PAYNE: Any redirect? 

MS. WALRATH: I have a few questions. 

REDIRECT EXAMINATION 

BY MS. WALRATH: 

Q Given the time, I will keep this very brief. 

Professor Hood, I would just like to turn briefly back 
to your report, Defendant-Intervenors’ Exhibit 15, and 
your Table 8. It is on page 14 of the trial exhibit 
stamped page numbers. 

JUDGE PAYNE: What exhibit? 

MS. WALRATH: Defendant-Intervenors’ 15. 

JUDGE PAYNE: His report? 

MS. WALRATH: It is his report, yes. Page 14, Table 
8. 

BY MS. WALRATH: (Continuing) 

Q And I believe you testified to this earlier, but 
just for the sake of reminding everyone, what is the 
source of the numbers in this table for the black 
voting-age population? 

A These are DLS numbers. 

Q So as between the discussion I think you have 
heard in this courtroom, there is DLS numbers versus 
a DOJ number, [661] this is the DLS numbers? 

JA 2098



 

 

A Yes. Yes. 

Q And in this report I think we just heard you 
testify that the black voting-age population of many of 
these challenged districts was largely unchanged, is 
that correct? 

A Well, are we going district by district? 

Q No, as a general proposition for the drawing of 
districts. 

A Yes, if look at the averages there, 57.1 percent 
in the benchmark plan versus 57.2 percent in the 
enacted plan. 

So, yes, I would call a tenth of a percentage point 
hardly any change at all. 

Q And similarly, when we were speaking about 
the Democratic performance of these districts, I 
believe that was largely unchanged as well? 

A Yes, that is accurate. 

Q And isn’t there in your opinion a correlation in 
Virginia between race and politics? 

A Yes. There is a correlation in most of the South 
between race and politics, certainly. 

Q And finally, we don’t necessarily need to bring 
this up on the screen, but we discussed the 2011 
criteria previously? 

[662] A  Yes. 

Q And that you had had a chance to review the 
criteria? 

A Yes. 
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Q And in your opinion, are the challenged districts 
in any way in conflict with the communities of interest 
in any of the criteria that you evaluated in your report? 

A I don’t believe so, no. 

MS. WALRATH: Thank you. I have nothing further. 

JUDGE PAYNE: May he be excused? 

MS. WALRATH: Yes. 

JUDGE PAYNE: I don’t see any reason why at this 
juncture – you have got another witness, Mr. Braden? 

MR. BRADEN: Yes, we do, Your Honor. 

JUDGE PAYNE: I don’t see any reason why at this 
juncture we couldn’t let that fellow come testify since 
he is not interrupting a witness. 

JUDGE LEE: Well, the problem is that cross-
examination would have to occur. And if he is not – 
and we’re not going to be here until 6 o’clock because I 
have a docket tomorrow. 

JUDGE PAYNE: Why do you need – can’t you 
stipulate to authenticity? That’s all you’re going to do, 
isn’t it, Mr. Hamilton, with this witness, is the 
authenticity? Yes or no? 

MR. HAMILTON: Yes. 

[663] JUDGE PAYNE: Okay. Will you stipulate the 
authenticity or – 

JUDGE LEE: Can you come to the podium, Mr. 
Hamilton. What is it you have? 

JUDGE PAYNE: Why do you have ten questions? 

JUDGE LEE: What is it you have? 

MR. HAMILTON: We have two documents, Your 
Honor. One of them is a letter from Senator McEachin 
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to the Department of Justice in connection with the 
preclearance of the Senate plan in 2011. 

And the second is an e-mail from Mr. Hebert, who 
was then a private attorney representing Senator 
McEachin and the black caucus in the Senate 
providing a racially polarized voting study in 
connection with the preclearance to the Department of 
Justice. 

It is simply to prove the point that in fact in Virginia 
racially polarized voting studies have been done and 
have been submitted to the Department of Justice in 
connection with preclearance. It is a simple point. 

And so, if they will stipulate to authenticity – 

JUDGE PAYNE: The rest of it is whether it can be 
admitted, and you didn’t mark it as an exhibit, et 
cetera. Those are the issues that need to be argued 
later. 

The only question I was trying to deal with was his 
authenticity. Do you stipulate to the authenticity? 
[664] If you do, we don’t have to worry the gentlemen. 
If not, take his deposition. 

JUDGE LEE: But that does not obviate any 
objection he might have to relevance. 

JUDGE PAYNE: Right, obviously not. 

MR. BRADEN: I have no objection to the authen-
ticity of the document. Frankly, without him present, 
I don’t know how we would determine the date, the 
date of the actual report itself. There is no date. 

So I have no clue as to how we would know an actual 
date on which the report is done. It is a matter of some 
significance. 
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JUDGE PAYNE: So you do have objection to the 
authenticity or not of that report? 

MR. BRADEN: I have no objection to that. 

JUDGE PAYNE: All right. Then we will deal with 
the admissibility later. 

MR. HAMILTON: Well, I think what he has just 
said is he is reserving the ability or the admissibility 
without the foundation. I mean, he is raising a 
foundation problem that I am going to need the call 
the witness for. 

JUDGE PAYNE: Well, it’s five minutes to 5, five 
minutes until. I suggest maybe you just take his 
deposition and let him be done with it later or bring 
him [665] in next week. 

Come ahead. 

JUDGE LEE: Well give you 15 minutes. 

MR. HAMILTON: Okay. Thank you, Your Honor, 
that should be all we need. 

JUDGE LEE: Thank you, Dr. Hood. 

THE WITNESS: Thank you. 

NOTE: The witness stood down.  

MR. HAMILTON: Your Honor, we would call Gerry 
Hebert 

NOTE: The witness is sworn. 

JOSEPH GERALD HEBERT, 

a witness, called at the instance of the plaintiffs, 
having been first duly sworn, testified as follows:  

DIRECT EXAMINATION 

BY MR. HAMILTON: 
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Q Thank you, Mr. Hebert, for being here. 

Can you please state your name for the record. 

A Joseph Gerald Hebert. 

Q Where are you currently employed? 

A I have several positions. I am an attorney in 
private practice, solo practice here in Alexandria, 
Virginia. 

I also am the executive director and director of 
litigation at a nonpartisan nonprofit organization 
called [666] The Campaign Legal Center in 
Washington, D.C. 

And I also teach law school at Georgetown 
University Law Center and New York Law School in 
New York City. 

Q Are you the former acting chief of the Voting 
section of the Department of Justice? 

A Yes. 

Q I would like to direct your attention to two 
documents, I believe you have them in your hand. Do 
you have them? 

A Yes, I do. 

Q Okay. So could you identify them just briefly by 
title. What are the two documents we’re looking at 
here? 

A The two documents that I have are first a fax 
cover sheet sent to the Justice Department by the 
office of Senator A. Donald McEachin which is dated 
May 31, 2011, attaching to the fax cover sheet a four-
page letter by Senator McEachin to the chief of the 
Justice Department. 
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The second document is an e-mail that I had sent to 
the Justice Department attorneys who were reviewing 
the Senate redistricting map. And that e-mail is the 
cover page. 

And attached to it is a report by an expert that I 
retained on behalf of the Senate Democratic caucus to 
analyze the Senate redistricting plan. And that is Dr. 
Lisa Handley’s report which was attached to my  
e-mail [667] submitted to the Justice Department on 
June 1. 

Q Are these – you are familiar with both of these 
documents? 

A Yes, I am. I reviewed them, I reviewed Dr. 
Handley’s report, which was prepared at my request. 

Q Let me stop you there. When was that report 
prepared? 

A The initial analysis in the report was done 
before the plan was introduced in the Senate, in the 
legislature. So it was probably done sometime in April 
or May. 

Q And do you know why it was done before the 
plan was introduced in the Senate? 

A Well, we had drawn a map and we had wanted 
to determine whether the districts, the five majority 
African-American Senate districts would continue to 
perform as effective districts for African-American 
voters under the plan. 

JUDGE LEE: I’m not clear. So what was your job? 
You hired Dr. Handley to do a report. Were you 
working for the Virginia Senate or for the Department 
of Justice? 
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THE WITNESS: I worked for the Virginia Senate 
Democratic caucus at that time. 

JUDGE LEE: Okay. 

THE WITNESS: My tenure at the Justice 
Department ended a long time ago, in 1994. 

JUDGE LEE: So you were working for the VA 
Senate [668] as a consultant? 

THE WITNESS: That’s correct, legal counsel. 

JUDGE LEE: All right, legal counsel. Thank you. 
I’m sorry. 

BY MR. HAMILTON: (Continuing) 

Q In the analysis – 

MR. BRADEN: Your Honor, I hate to interrupt, but 
I think that’s a mischaracterization of what his 
position was. I think there was a misunderstanding on 
your part. 

I don’t think he was actually working for the Senate. 
Am I correct? 

THE WITNESS: I worked for the Senate Democratic 
caucus, which was the majority party in the Senate at 
that time. 

BY MR. HAMILTON: (Continuing) 

Q Now let’s turn to Senator McEachin’s letter. 
Can you – you are familiar with this document as well, 
sir? 

A Yes. 

Q How are you familiar with this letter? 

A Well, I was legal counsel to Senator McEachin. 
He drafted this letter. And as his counsel, he asked me 
to review it before he sent it. 
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Q Are these true and accurate copies of that letter 
and the racially polarized voting analysis? 

A Yes. They are true and accurate copies of those 
[669] documents. 

MR. HAMILTON: Your Honor, I would offer these 
two exhibits into evidence. 

JUDGE LEE: I wasn’t sure you were going to do 
admissibility. Go ahead, Mr. Braden. 

JUDGE PAYNE: I think he is entitled to – you’re 
going to cross-examine – you are offering testimony on 
the authenticity and the predicate for admissibility. 

MR. HAMILTON: Correct. 

JUDGE LEE: Right. 

JUDGE PAYNE: He gets a chance to cross-examine. 
We cross the bridge of ruling on it later. 

MR. HAMILTON: I would like to ask – 

JUDGE PAYNE: The point being there may be 
argument. 

MR. HAMILTON: I am refraining from asking one 
or two questions about the content of the analysis until 
it gets admitted into evidence. 

JUDGE PAYNE: The analysis is whatever it is, Mr. 
Hamilton. You all don’t – we can read it. 

Let’s go, Mr. Braden. 

JUDGE LEE: If it is admitted. 

JUDGE PAYNE: If it comes in, we can read it. Let’s 
go, Mr. Braden, have you got a question? 

MR. BRADEN: Your Honor, we will accept the [670] 
authenticity of the document, but we still object to its 
admissibility. 
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JUDGE PAYNE: All right, we know that. We will 
deal with that later. 

We will see you all – you have got a witness that 
begins on Monday? 

MR. BRADEN: Yes. 

JUDGE PAYNE: How much longer is that witness? 

MR. BRADEN: I would expect our witness on 
Monday on direct to be about an hour-and-a-half. 

JUDGE PAYNE: All right. How long is your 
rebuttal? Recognizing that rebuttal in this district 
really means rebuttal. It doesn’t mean rehash 
everything that has been done. 

MR. HAMILTON: Understood, Your Honor. I have 
tried a case in this district before, and I remember the 
rules. We anticipate no longer than an hour in 
rebuttal. 

JUDGE PAYNE: We would like to hear argument 
from you. 

JUDGE LEE: We have motions hearings and 
sentencing in this courtroom tomorrow, so everything 
needs to be cleared out. I think you can probably keep 
your book shelves as long as they are organized. 

I am a little concerned about them being so close to 
the door where the lockup is because we will prisoners 
[671] in and out of here. But everybody is going to have 
to clear out, we have to clear out too. 

JUDGE PAYNE: Your argument will be 30 minutes 
a side. I guess the plaintiff has the burden, they can 
split it whichever way you want to do it, but it’s 30 
minutes each. And then there will be questions too. 
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MR. HAMILTON: 30 minutes a side on Monday, 
Your Honor? 

JUDGE PAYNE: On Monday. As soon as you finish 
presenting evidence, if you would be prepared to do 
that. It would help us while all this is fresh in our 
mind. 

We will probably not need any argument after you 
file your briefs. But if we do, we will call for that. 

MR. HAMILTON: Thank you so much, Your Honor. 

JUDGE PAYNE: All right, we will be adjourned. 

(End of proceedings.) 

I certify that the foregoing is a correct transcript 
from the record of proceedings in the above-entitled 
matter. 

  /s/       

P. E. Peterson, RPR   Date 
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[674] PROCEEDINGS 

THE CLERK: 3:14 civil 852, Golden Bethune-Hill, 
et al., versus Virginia State Board of Elections, et al., 
versus Virginia House of Delegates, et al. 

JUDGE PAYNE: Good morning. We have a witness, 
Mr. Braden? 

MR. BRADEN: Yes, we do. 

MS. McKNIGHT: Good morning, Your Honors. We’d 
like to call Dr. Thomas Hofeller to the stand. 

JUDGE PAYNE: Dr. Hofeller. 

MS. McKNIGHT: Your Honors, for reference, we’ve 
placed witness binders for this witness at your places. 
Your clerks have copies, and opposing counsel also has 
a copy. 

THOMAS HOFELLER, 

a witness, called at the instance of the intervenor 
defendants, having been first duly sworn, testified as 
follows: 

MR. SPIVA: Sorry, Your Honors. I don’t know 
exactly the appropriate place to raise this, but I object 
to Dr. Hofeller testifying. He’s entirely duplicative of 
Dr. Hood and portions of Dr. Katz. He’s been proffered 
to [675] talk about contiguity and compactness, and so 
I think this violates the Court’s order that there 
should only be one expert per discipline. 

MS. McKNIGHT: Your Honors, we’ve taken great 
effort to make sure that Dr. Hofeller will not duplicate 
testimony that you’ve already heard here in court. We 
suggest that if opposing counsel finds an issue along 
the way, we can address it at that time. 
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JUDGE PAYNE: I think that’s the best way to 

proceed given the conversation that we had in the 
telephone scheduling conference about how we would 
deal with this matter, Mr. Spiva. 

JUDGE LEE: I think the issue is the Polsby test and 
the Reock scores, you can address. This is in your 
report, so go on. 

MR. SPIVA: Thank you, Your Honor. 

MS. McKNIGHT: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MS. McKNIGHT: 

Q Good morning, Dr. Hofeller. 

A Good morning. 

Q Could you turn to what is labeled Defendant 
Intervenor’s Exhibit 14 in your witness binder. Could 
you identify this document for the Court. 

[676] A  This is the declaration that I filed with the 
Court in this case. 

Q And could you turn to page 26 of that document. 
Is that your résumé? 

A It is. 

Q And is that copy of your résumé current and 
complete? 

A Yes, it is. 

Q And in what field do you have your Ph.D.? 

A Government. 

Q Dr. Hofeller, could you take a moment to give 
the Court an overall summary of your experience in 
the field of redistricting. 
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A I’ve been involved with redistricting for about 

50 years, from 1965. I’ve been involved in almost all 
the states in the United States in one capacity or 
another primarily analyzing plans. I’ve offered expert 
testimony and done expert reports. I’ve done a lot of 
work advising people on the redistricting process, how 
to prepare for it, what data to gather, how to format it, 
and also involved in design and use of geographic 
information systems which are actually used to draw 
the lines. I’ve experienced interactions with legislators 
while they are drawing lines. I guess that would cover 
most of it. 

MS. McKNIGHT: Your Honors, the parties have 
stipulated that Dr. Hofeller is an expert in the field of 
[677] redistricting and have also stipulated to his 
treatment as an expert witness under Federal Rule of 
Evidence 702. 

JUDGE PAYNE: All right. 

Q Dr. Hofeller, have you testified as an expert 
witness in other redistricting cases? 

A Yes. 

Q Approximately how many? 

A I don’t remember how many, but it’s been quite 
a few. Two cases that are notable are the Gingles case 
and the Shaw case, but also cases in other states and 
jurisdictions. 

Q What were you retained to do in this case? 

A I was retained to look at the issues of 
compactness and contiguity and to also look at other 
factors that influence particularly compactness of 
districts and why those districts would have been 
drawn in the manner in which they have been drawn. 
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Q And what materials did you use or review to 

develop your opinion? 

A Basically I used the census data from the 2010 
decennial census. I used the geographic data files from 
the Census Bureau which were called the TIGER files, 
and I used a geographic mapping system called 
Maptitude for redistricting which is the real industry 
standard in redistricting. 

[678] Q  And did you review any court case materials 
such as opinions or related expert reports? 

A Yes. I looked at – well, I actually looked at 
Jamerson and Wilkins. I also looked at the last three 
House of Delegates redistricting plans in the state of 
Virginia, ‘91, 2001, and 2011. 

Q And did you review any expert reports in your 
preparation of your opinion? 

A I looked at all the expert reports that were 
submitted by the experts in this case. I looked at the 
Webster report in Wilkins. That’s really it. 

Q Did you review any deposition transcripts? 

A Yes, I read all the deposition transcripts from 
all the expert witnesses. 

Q Have you reviewed the plan at issue in this 
litigation? 

A Yes. 

Q Dr. Hofeller, in general, who have your clients 
been? 

A Probably most of the clients I’ve worked for 
have been in the Republican party, but I’ve also 
worked for Democratic clients. I’ve worked for some 
minority clients. I’ve worked for nonpartisan county 
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governments, and I’ve worked in city governments 
where, again, the offices are nonpartisan. 

Q And what is your experience in drawing 
redistricting [679] plans? 

A I’ve – I think I can honestly say to the Court 
that I’ve drawn hundreds of plans in one form or 
another. One of the things that I do a lot during 
redistricting is to look at states when the census data 
first comes out and analyze them to see what we can 
expect during the redistricting process in those states. 

Q Have you ever drafted any state legislative 
plan? 

A I have. 

Q Have you ever drafted any representational 
plans at a county level? 

A Yes. 

Q Have you ever drafted any representational 
plans at a municipal level? 

A Yes. 

Q Have you ever drafted any plan that was 
adopted by any representational body anywhere? 

A Yes. 

Q Have you drafted a plan that was approved by 
any state or federal court? 

A Yes. 

Q And what is your background in measuring 
compactness?  

A Well, along this process, I’ve looked at 
compactness of plans over the last 40 years, and I also 
co-authored an article with Richard Niemi and Bernie 
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Grofman and Carl [680] Carulcci on compactness 
which is still, I believe, used as a standard for 
compactness measurements. 

Q Let me ask you a basic question. How do you go 
about drawing a redistricting map? 

A Well, there are lots of components that go into 
drawing a redistricting map, particularly when you’re 
drawing a plan for a legislative body of any type. You 
have to gather all of the relevant data which usually 
consists of census data, the census mapping data, 
primary and general elections as required, and these 
have to be loaded into a redistricting system which 
people have to learn and you have to learn. 

You often draw a number of rough maps, and in the 
legislative session, you have to interact with all the 
legislators to draft a plan, of course the main 
imperative being that the plan has to pass, has to get 
enough votes to pass. 

Part of it as an expert is you have to advise your 
clients on what sort of pitfalls they might run into 
while they’re drawing the map and how the map may 
be viewed after it’s actually enacted. 

Q And we’ve heard reference to GIS before in this 
case. What is GIS? 

A It’s literally a geographic information system. 
Maptitude for redistricting is built on one of those 
[681] platforms, and it’s a way of presenting data such 
as census data, political data, election data, and 
registration data in a mapping format so it can be 
viewed and so that units of geography can be moved 
from one district to another or originally done to create 
districts. 
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Q And in your work drawing plans, what is the 

different data you’ve used? 

A Not to be repetitive here, again, it’s census data, 
it’s geographic data which the Census Bureau also 
supplies us, and, again, it’s the election results over 
multiple election years along with the accompanying 
registration figures. 

Q Is information about race included in that data 
that you consider? 

A Well, the data is provided by the Bureau of 
Census for redistricting specifically, and it constitutes 
the racial and ethnic breakdowns for all of the units of 
geography within the census down to the block level 
for both the total population and for the adult 
population. 

Q So race is a consideration while drawing plans? 

A Race always has to be a consideration for the 
most part, because even before you start drafting 
plans, you have to look at the effects that plans might 
have on the Voting Rights Act in particular but just to 
know in [682] general. So in almost all states where 
I’ve been involved, it’s been an issue, and if you’re 
going to advise somebody or help somebody draft a 
map, you have to be knowledgeable about the 
demographics of the state. 

And have you heard that there is a dispute in this 
case about BVAP or black voting-age population and 
which BVAP figure to use?  

A I have. 

Q And what do you know about that? 
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A Well, I mean, to be frankly honest, BVAP is a 

specific measurement given to the states by the United 
States 

Census Bureau. It literally means the black voting-
age population of those people who responded to the 
questionnaire indicating themselves to be African 
American alone, and the confusion that came in this 
case is that the Legislative Services in Virginia 
decided that they were going to calculate it using two 
different data fields in the race record which confused 
the issue. So there’s only one BVAP, and Virginia 
didn’t – the Virginia legislative people didn’t use it. 

MR. SPIVA: Objection, Your Honor, and I move to 
strike that last response. There isn’t a word in his 
expert report about what he just testified about. 

JUDGE PAYNE: Is there, Ms. McKnight? 

MS. McKNIGHT: Your Honors, what we’ll get to 
[683] later on in questioning is that plaintiff’s expert, 
Dr. Ansolabehere, drew Dr. Hofeller into the issue of 
BVAP with several of his points saying that Dr. 
Hofeller did not disagree with Dr. Ansolabehere on 
those points. So if Your Honors would prefer, I can 
address this question after we get to those points. 

JUDGE PAYNE: I think probably so since he didn’t 
affirmatively testify to it, and if Dr. Ansolabehere 
accused him of testifying to certain things, he can say 
I didn’t do that and that’s wrong. An affirmative 
showing at this stage is probably what you need to do 
given that he didn’t opine on it in his opinion to begin 
with. 

MS. McKNIGHT: Thank you, Your Honor. 

Q Dr. Hofeller, I’d like to show you what is labeled 
Plaintiff’s Exhibit 16. Now, Delegate Jones testified 
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earlier that this was the criteria used by the House 
Committee on Privileges and Elections to draw the 
2000 plan. 

Now, you’ve opined on compactness and factors that 
affected compactness. In your experience drawing and 
analyzing maps, do you agree with these criteria? 

A I do. 

Q Dr. Hofeller, all things being equal, is it easier 
to draw a Congressional map of 11 districts or a 
legislative map of 100? 

[684] A  Strictly from the standpoint of drafting the 
plan, Congressional maps are always less difficult to 
draw because there are fewer districts in play and 
fewer personalities in play. The pieces of the puzzle,  
so to speak, are easier to put together. The only  
more difficult thing on Congressional maps is the 
populations have to be precisely equal, Congressional 
maps. 

Q Now, do you have any quarrels with how 
compactness has been measured by other experts in 
this case? 

A No. 

Q Why not? 

A Well, as I stated in my expert report, there are 
many, many ways to measure compactness, and 
different people have different favorites as to the way 
they want to do it that have come out in many articles 
which has been testified to before, and compactness is 
just really a way of looking at the districts. It’s more 
like a flag than a conclusion about whether a district 
is too compact or compact enough. 
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Q Now, we’ve heard testimony about the Reock 

and Polsby-Popper scoring system. Do you have 
anything additional that would be helpful to the 
Court? 

A I think the only thing that I would say, since I 
used both those scores in my expert report, was that 
Reock and Polsby-Popper were the scores used in the 
two Virginia [685] Supreme Court cases, Jamerson in 
– after the ‘91 redistricting and Wilkins on the 2001 
redistricting, and so I thought that they would be 
better to use, and they are generally easier to 
understand than the way the other scores are actually 
computed. 

Q Could you turn to pages 39 and 40 of your expert 
report. This is Defendant Intervenor’s Exhibit 14. 

A Are those the pages at the bottom, or the pages 
in the report? 

Q So let me just confirm. 

A I see it on the screen. 

Q On the bottom, yeah. And they’re Bates 
numbered. 

A I’m sorry. 

Q That’s fine. What do these figures show the 
Court?  

A These are just demonstrations of how Reock and 
Polsby-Popper work on actually four different sample 
districts, fairly simplified figures, although the one 
you are showing me, which is my figure two which is 
on page 40, is a rather complex figure with a lot of 
indentations. 
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I’ve put up for demonstration purposes the Polsby-

Popper circle and the Reock circle to show how those 
circles change as they relate to different districts. 

So, again, you can see primarily for Reock, Reock 
penalizes districts that are long and narrow, and [686] 
Polsby-Popper generally penalizes districts that have 
a lot of indentations like the figure on page 40. 

Q You can move away from that exhibit. Thank 
you for your testimony. Dr. Hofeller, I’d like to ask you 
about compactness issues in Virginia. Have you ever 
lived in Virginia before? 

A Oh, yes. My wife and I moved to Virginia in 
1981 and lived in Virginia except for three years we 
actually spent in Washington state, and I just recently 
moved from Virginia down to North Carolina last 
October. 

Q And during that time, had you drawn any 
Virginia redistricting plans? 

A I’ve studied Virginia after the census data has 
come out each decade and drawn plans myself to see 
what was possible in Virginia. I’ve drawn multiple 
plans. 

Q Is it fair to say you’ve become well acquainted 
with Virginia geography and jurisdictions during that 
time? 

A For the most part, yes. There’s always 
something new to learn. 

Q And how does Virginia’s geography present 
challenges in computing compactness? 

A Well, I have to say it isn’t so much with 
computing compactness, just with compactness in 
general. Is that what you meant to ask me? 
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Q Sure. 

[687] A  Virginia has an irregular shape and the 
counties in Virginia are not square and rectangular 
like the counties are particularly in some Midwest 
states. There are a lot of rivers in Virginia which shape 
county lines. 

In some instances, one of the criteria with the 
legislature is to avoid crossing certain prominent 
water features, that’s a challenge, too, which also 
would include the Eastern Shore. 

Q And could you tell the Court how population 
shifts in Virginia affected compactness. 

A I’d have to state by saying that the redistricting 
map that was drawn is a map which represents 
tension between all of the criteria which the 
legislature has sought to apply to the process, one-
person-one-vote, of course, and the Voting Rights Act, 
but also communities of interest, and in the case of 
compactness, their desire to maintain cores of districts 
and to avoid putting multiple incumbents within the 
same districts also affected it because in Virginia, 
there was uneven growth over the last decade. 

Some areas, particularly in the Washington, D.C. 
suburbs, Fairfax County, Loudoun County, Prince 
William County at a very, very rapid rate compared to 
the state’s overall population, and there were sections 
along the southern Virginia border and the West 
Virginia border [688] along with the city areas of 
Richmond and Hampton and Newport News, and, let’s 
see, Portsmouth, Chesapeake, and Norfolk and 
Virginia Beach that had districts that were under-
populated in terms of the new ideal population size. 
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So, generally, what you see when these population 

imbalances show up in the baseline plan when you are 
drawing the new plan is the boundaries of the districts 
have to migrate away from those areas of under-
population towards areas that have more populations. 

This sets up a ripple effect on the districts. 

Sometimes the imbalance of population is so great 
that the map drafters will choose to collapse a district 
in an area of high under-population and resurrect it in 
an area with high population. This happened for 
several districts in Virginia through this process. 

Q So when you are looking to redraw a map in the 
redistricting process, if you have some districts that 
have near perfect population, can you just leave those 
alone while you are redrawing the plan? 

A Certainly incumbents would like you to do that, 
but first of all, you have to consider the populations of 
those districts, but the problem is you have to look at 
all the districting around those districts to see what 
the configuration is all the way around, and if you say 
right off the bat that any district that is almost right 
on [689] population is going to stay pretty much the 
way it is, and you’re rippling the population from the 
areas of under-population to overpopulation, you 
would have to go around those districts, and that 
would actually create greater demographic problems, 
and it also would probably affect the core retention. 

So the districts might get stretched out even more if 
you did that. It’s simply unrealistic to think that the 
districts that are right exactly on population can 
remain where they are. 

Q Now, specific to the challenged districts, you’ve 
prepared several demonstratives labeled Defendant 
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Intervenor’s Exhibit 72 through 75. We’ll take these 
one at a time. Starting with the first in that series, 
Exhibit 72, could you tell the Court what this map 
shows.  

A This map shows the districts in the Norfolk 
area, the greater Norfolk area. They are shaded 
according to their percentage of deviation along the 
rainbow scale, and each district has the district 
number in it and the deviation of the baseline district. 

These are the baseline districts from the new ideal 
district population for 2010. It shows, once again, that 
there was a huge core of underpopulated districts in 
the Norfolk area. It actually amounted to about an 
under-population slightly over one full district, and so 
[690] that shows the problem there. This problem is 
further compounded by the fact that this area is 
bounded by North Carolina on the south, by the 
Atlantic Ocean on the east, and by the Chesapeake 
Bay and the James River on the north, and so the only 
way that these under-population issues can be 
resolved is by pushing districts generally westerly up 
in that space between the James River and the North 
Carolina border on the south. 

Q Could you turn to the Exhibit Number 73 and 
tell the Court what that map shows. 

A This is essentially the same map as the one that 
was up before with the same coloring and the same 
information in each of the districts. The important 
thing to remember about this, again, is that the 
districts at the southern end of the peninsula, that 
area between the York River and James River, was 
very highly underpopulated, and that had to be 
resolved by moving districts generally northwesterly 
between the two rivers. 
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Q And could you turn to Defendant Intervenor’s 

Exhibit 74. This is another demonstrative. Could you 
tell the Court what this shows. 

A Again, it’s the same map in the Richmond area 
which, again, shows the under-population of the core 
districts of Richmond and demonstrates, again, where 
the districts would have to migrate in order to pick up 
their needed [691] populations. 

Q And could you turn to – 

JUDGE PAYNE: Which way is that? Which 
direction would they have to migrate in order to pick 
up the core populations? 

THE WITNESS: Your Honor, they would have to 
migrate to the blue colored district and kind of the 
aqua colored district to the south and somewhat to the 
east. I’m sorry, to the west. I misspoke myself there. 

Q And could you look at Defendant Intervenor’s 
Exhibit 75, please, and tell the Court what that shows.  

A Your Honors, this is, again, the same map 
showing northern Virginia demonstrating a rather 
wide range of deviations particularly in inner Fairfax 
County and Arlington County and the extremely 
highly overpopulated districts in Loudoun – Prince 
William and Loudoun County. Did I say that already? 

There are also some overpopulated districts in outer 
Fairfax, but there are a lot of ways that those districts 
could actually go, but what we saw on this map was 
particularly District 13, I believe, if I see it correctly, 
which had actually enough population to form two full 
districts within it and another third of a district, so it’s 
138 percent over the ideal population size. Huge 
growth. 
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[692] Q  Shifting focus a little bit, plaintiff’s expert, 

Dr. Ansolabehere, stated that you did not challenge or 
dispute the points he made in paragraph 115 of his 
reply report. We’re going to put this paragraph on the 
screen. You can also locate it in your binders in 
Plaintiff’s Exhibit 51 at page 42. Could you read it to 
yourself and then tell the Court if you dispute 
anything in that paragraph. 

A I guess I have to begin by saying that wasn’t a 
part of my original analysis, but I dispute his 
conclusion in this. There are several things wrong with 
it. First of all, I tried to actually replicate his assertion 
that if you didn’t add any majority BVAP population 
to any of the districts, that they would come to at least 
50 percent. I didn’t find that to be the case. Some of 
them dropped below 49 percent. 

The problem you have is, again, that district is not 
staying in place. The districts are moving, so territory 
is being added and territory is being subtracted 
because of the ripple effect, and you are trying to 
balance out the voting age, the total voting-age 
population against the African American voting-age 
population. 

Q Now, I understand that you were not – 

A I’m just reading farther. Again, I have a general 
problem with Dr. Ansolabehere’s analysis of preferred 
candidates. Having used general election data, he is 
not [693] really measuring preferred candidates of 
African Americans. He’s measuring preferred party 
choice, partisan, the partisan tag on candidates. In 
order to do the preferred candidates of choice, you have 
to go back to primary data, and so I think that’s 
something that follows generally through his entire 
analysis. 

JA 2126



 
Also, as I think I heard before, also the elections he’s 

analyzing are even-year elections which are elections 
for governor, for president, and they don’t fall in the 
same years as the House of Delegates, and the 
dynamics in the House of Delegates elections are much 
different than they are in those elections, particularly 
in the on-year which, Your Honors, is what we call the 
even numbered years. 

Q Now, do you see in paragraph 115 Dr. 
Ansolabehere’s reference to BVAP?  

A I do. 

Q And what do you know about a dispute in this 
case in which – over which BVAP figure to use? 

A Once again, I have to restate that there is only 
one BVAP that is the actual BVAP, and that’s the one 
that comes from the United States Census Bureau 
which includes only those African Americans 18 years 
and older who designated African American solely as 
their race. 

MR. SPIVA: I would object to that last answer, [694] 
Your Honors, and move to strike. I don’t think that’s 
responsive to anything in the paragraph that we just 
saw, the definition of BVAP, DOJ definition of BVAP, 
and there’s certainly nothing in Dr. Hofeller’s report 
about that. 

JUDGE PAYNE: Overruled. 

Q You mentioned an inability to replicate Dr. 
Ansolabehere’s analysis. Could part of that inability 
be related to his BVAP category? 

A It could be. Not to a particularly great extent, 
but I did the analysis on the true BVAP. I might add, 
too, the plaintiff’s attorney mentioned DOJ BVAP. It’s 
not DOJ BVAP. It’s DOJ VAP which is an entirely 
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different percentage. DOJ recognizes the same BVAP 
that I recognize as being the true BVAP. 

Q Now, I’d like to put up for you plaintiffs’ 
demonstrative that they used in their direct 
examination of Dr. Ansolabehere on these points. 
Could you look at this demonstrative and explain to 
the Court what this chart shows. 

A Well, it’s his projected vote share, I believe, for 
African American preferred candidates. Again, the 50 
percent line is up at about 53 and a half percent. I 
think that was just a mistake in drafting that line, but 
it, perhaps, gives a different presentation to the chart. 

[695] Once again, I have to dispute his mention of 
African American preferred candidates. It really is the 
candidates – preferred partisan candidate. We’re 
looking at Republican versus Democrat here, and it’s 
not really their preferred candidate of choice. It was 
really the only choice they had which was between a 
Republican and a Democratic candidate laying aside 
that there might be some Independents and other 
minor parties. 

Q So does this chart show that only a 50 percent 
BVAP level in any of these districts would be sufficient 
for the majority-minority district to elect its preferred 
candidate of choice? 

A I would say that there simply isn’t enough – the 
data used for all these analyses was incorrect. You 
have to use primary data to ferret that out, and there’s 
very limited primary data for Virginia’s House of 
Delegates districts, and so I don’t think there’s any 
way to determine what that line would be. 

Q So is that a no, just for the court record? 
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A I guess so, yes. I’d have to have the question 

again.  

Q I’ll read it one more time. 

A I’m sorry. 

Q Does this chart show that only a 50 percent 
BVAP level in any one of these districts would be 
sufficient for the majority-minority district to elect its 
preferred [696] candidate of choice? 

A Again, I’d say no but with the same qualifica-
tion. The preference is for the political party of the 
candidate, not necessarily that it’s preferred by 
African Americans for that district. 

Q Dr. Ansolabehere stated that you did not 
challenge or dispute the points he made in paragraph 
93 of his report. This includes paragraphs 92, 93, and 
94. This is on page 34, by the way, of Plaintiff’s Exhibit 
51. 

I’m going to put these paragraphs on the screen. 

Could you read them to yourself and then tell the 
Court if you dispute anything in them. 

A I will. Again, I disagree with these two 
paragraphs, in that I once again have to mention that 
the data that was used is not the correct data to make 
that judgment. You have to turn to primary data to 
make this judgment. These exogenous elections won’t 
actually show what he’s purporting to show. 

JUDGE PAYNE: You say these two paragraphs. 

She’s referred – I guess 92 and 93; is that what you 
are talking about? 

THE WITNESS: Yes, Your Honor. 

JUDGE PAYNE: I see. 

JA 2129



 
Q Is there anything unique about Virginia that 

makes polarization analyses difficult? 

[697] A  Well, again, if you are using primary 
election data, there’s a real dearth of primary election 
data in Virginia. Also, the fact that Virginia has a 
unique primary system. Republicans hardly ever have 
primaries, and it’s an open primary, so Republicans 
can come over and vote in Democratic primaries, 
where there are primaries, and also they have to be 
meaningful primaries where you have candidates that 
were actually contesting. 

Some people just throw their name in the ring and 
don’t really do much, so that unique system which 
allows all the voters to vote in the democratic primary 
also makes it even more difficult. Of course, the other 
problem you have in Virginia that you don’t have in 
some other states is they don’t have partisan registra-
tion on their registration roles, and they don’t have 
race on their registration roles which is present in 
other states such as North Carolina where I live. 

Q As you are drawing a map, how often are you 
looking at compactness scores? 

A I would say that the main measurement of 
compactness scores while you are drawing a map is to 
look at the shapes of districts, so-called eyeball test 
that was mentioned in court before, and when I’m 
drawing districts, I try to make them, to the extent 
possible, as compact as I can make them in that 
manner, but the software, the [698] Maptitude 
software does not allow you to compute compactness 
scores on the run, each time you move one unit of 
geography from one district to another, so that isn’t 
something that comes up on the screen as you are 
drawing districts. 
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So you may at some point look at it in some major – 

look at the map at a certain plateau or something, but 
I’ve never used them or seen anybody else use them as 
they’re actually drawing the districts. 

Q Now, Dr. Ansolabehere stated that you did not 
challenge or dispute the points he made in paragraph 
62 of his reply report. I’m going to put up paragraph 
62 and 63 on your screen. 

MS. McKNIGHT: For the Court’s reference, this is 
Plaintiff’s Exhibit 51 at pages 21 and 22. 

Q Dr. Hofeller, could you take a look at these 
paragraphs and tell the Court if you dispute anything 
in them. 

A I have several issues with this. First of all, there 
isn’t exactitude in determining the partisanship levels 
in the areas that are moved in and out, particularly in 
the split precincts, because of the manner in which the 
data is compiled. 

Secondly, I state the same problem, that we should 
be looking at primary data, and we should be looking 
at data [699] in the elections for the House of 
Delegates. I also have to add that when the maps are 
being drawn, although I wasn’t involved in this 
process but I know how it works, people are interested 
in what’s being moved and moved out as it affects all 
of the surrounding districts as well. 

So there are lots of choices that are being made. In 
general, redistricting is a game of margins, as I like to 
tell people, and if the primary intent is partisan after 
one-person-one-vote, then even a small change in the 
partisan vote of an area is important for both the 
Democratic and Republican districts. So this type of 
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analysis is not being made as the map is actually being 
drawn and the process is unfolding. 

Q   So when you are drawing a map and you’re 
look at VTDs and deciding which ones to move in and 
out, are you asking yourself how does this VTD vote? 

A Well, certainly, but this analysis implies that 
there would be a discrete score for each precinct that’s 
being moved in and out, and in my experience, nobody 
has ever put up those kinds of figures inside the 
precinct or VTD to show as they’re moving these VTDs 
in and out of the district. So this is an after-the-fact 
analysis. And once again, these changes of precincts 
are being influenced by district cores, by population 
ripples, by incumbent residences, and all of the other 
factors that go [700] into making the plan. 

Q As you are drawing a map, how often are you 
looking at polarization or racial block voting analyses? 

A To the best of my knowledge, never as the map 
is being drawn. Once again, that analysis is not 
embedded in the software, and if it were, every time 
you moved a unit, it would take forever to draw the 
map. 

Q And Dr. Ansolabehere testified that it would 
have been very easy to conduct a racial block voting 
analysis during the map-drawing process. Do you 
agree with him? 

MR. SPIVA: Objection, Your Honor. This is way 
outside the scope of Dr. Hofeller’s expert report, and 
this exercise of replying to Dr. Ansolabehere’s reply 
really doesn’t give a justification either because Dr. 
Ansolabehere’s initial report was done before Dr. 
Hofeller’s report. He had his chance to reply in his 
report and didn’t include any of this – 
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JUDGE PAYNE: I didn’t hear you. 

MR. SPIVA: Didn’t include any of this opinion about 
racial – 

JUDGE PAYNE: I thought we had already dealt 
with that, though, and he’s testified about it 
throughout. So what do you have to say about his 
objection that the comment on Dr. Ansolabehere’s 
particular statement is not within the permissible 
range of examination? 

[701] MS. McKNIGHT: Well, contrary to what 
plaintiffs’ counsel just said, all of these points that Dr. 
Ansolabehere brought up were brought up in his reply 
report, and he specifically said that Dr. Hofeller did 
not dispute it. 

This specific paragraph raises the issue of racial and 
partisan composition and polarization, and that’s why 
we believe we’re able to ask Dr. Hofeller whether he 
agrees that an analysis of those factors could have 
been done or would have been useful at the time. 

MR. SPIVA: The paragraph doesn’t say anything 
about doing a racial polarization analysis, Your Honor. 
The other thing is, he’s – Dr. Ansolabehere’s reply 
report is saying Dr. Hofeller and Dr. Hood and Dr. 
Katz did not dispute these points in their reports. 
That’s what he’s talking about, not that they didn’t 
dispute it in general. 

JUDGE PAYNE: Overruled. Go ahead and ask the 
question. 

Q Dr. Hofeller, Dr. Ansolabehere testified that it 
would have been very easy to conduct a racial block 
voting analysis during the map drawing process. Do 
you agree with him? 

A No. 
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Q Why not? 

[702] A  Once again, because those analyses are not 
part of the software that is used for redistricting, so, 
in essence, if you did it while you were drawing, after 
you made each move you’d have to export all the data 
from the redistricting system and load it into a 
separate computer, at least into a separate program if 
you had such a program on your machine, and run it. 

It would have been extremely slow because those 
particular analyses don’t run quickly, and, again, the 
wrong data was used. 

Q Dr. Ansolabehere stated that you did not 
challenge or dispute the points he made in paragraph 
64 of his reply report. We’re putting this paragraph on 
the screen. For the Court’s reference, this is page 22 of 
Plaintiff’s Exhibit 51. Could you read this paragraph 
to yourself and then tell the Court if you dispute 
anything in it. 

A Once again, the party data is very hard to 
compute, and we’re looking at – the only choice that 
the voters had in these precincts, according to the 
analysis that was presented by Dr. Ansolabehere, 
were general elections in the on years. 

The other problem that I have with this state- 
ment is that, once again, as the map is being drawn,  
I’m absolutely certain through my experience in 
redistricting, that the map-drawers were not checking 
to see those [703] factors in these individual precincts 
as they were being moved from one district to another, 
again, the balancing out the factors of the population 
shifts, the incumbent residences, the district cores, 
communities of interest, all of those redistricting 
criteria which we saw previously in my testimony. 
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Q Plaintiff’s expert also stated that you did not 

challenge or dispute the points he made in paragraph 
65 of his reply report. This is on page 22 and 23  
of Plaintiff’s Exhibit 51. Could you review this 
paragraph, read it to yourself and tell the Court if your 
response is similar to your response to paragraph 64 
of Dr. Ansolabehere’s report. 

A Once again, I think some of the other witnesses 
for defendants spoke to this, but I have generally the 
same issues with it that I had before in above. 

Q Now, Dr. Ansolabehere – 

JUDGE PAYNE: You say in above. You mean in 
what you testified to about paragraph 64 or something 
else? 

THE WITNESS: What I testified in previous 
questions in this testimony that again – I’m sorry, 
Your Honor, that there were a lot of other factors that 
were much more important to the map-drafters in this 
plan than were this specific analysis. It wasn’t on the 
map, they probably weren’t cognizant of this. Again, if 
you look at [704] their stated criteria goals, it isn’t in 
there. 

MR. SPIVA: Your Honor, move to strike, 
speculation, lack of foundation. 

JUDGE PAYNE: Overruled. 

Q Dr. Ansolabehere stated that you did not 
challenge or dispute the points he made in paragraph 
52 of his reply report. This is on page 17 of Plaintiff’s 
Exhibit 51. 

I’m going to put this on the screen. Could you read 
it to yourself and let us know, does this make sense to 
you? 
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A No. 

Q Why not? 

A Well, first of all, HD 100 is the district that 
comes over from the Eastern Shore peninsula of 
Virginia which does not include enough population for 
a single district. So there’s nowhere else for that 
District 100 to go except across the bay, either across 
the mouth of the Chesapeake Bay or across the bay 
somewhere else further north to pick up its needed 
population. 

So this statement is not – doesn’t make any sense to 
me, because it doesn’t really influence why 80 and 89 
were drawn the way they were drawn, and it certainly 
didn’t affect the – his BVAP measurement of how 
these districts were drawn. It just didn’t make any 
sense to me. Perhaps he was trying to say something 
a little different. 

Q Now, Dr. Ansolabehere stated that you did not 
[705] challenge or dispute the points he made in 
paragraph 26 of his reply report. This is on page eight 
of Plaintiff’s Exhibit 51. We’re putting this paragraph 
on the screen. Could you read it to yourself and then 
tell the Court if you dispute anything in it. 

A Would you ask that question directly again? I 
want to know if I need to give you a direct yes or no. 

Q Sure. Could you read this paragraph to yourself 
and then tell the Court if you dispute anything in it. 

A I do. 

Q What do you dispute? 

A Well, first of all, I looked at the 12 challenged 
districts versus the rest of the state and the difference 
in the averages is actually quite small. It’s not really 
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significant in my mind as being different, and I think 
if you look at where all of the House of Delegates 
districts rank on a chart under Reock, you’d find that, 
I believe, seven of the districts fell – the seven least 
compact districts were in the first 50 districts going 
down that chart and five in the last. So these districts’ 
compactness scores fell all across that continuum from 
the least compact to the most compact. 

Q Dr. Hofeller, we’ve just gone through a series of 
specific examples in Dr. Ansolabehere’s reply report 
where he suggested that you did not dispute a point of 
his. [706] There are a few other examples, including 
paragraphs 11, 39, 68, and 87, but for the sake of 
efficiency, I’d like to ask you, does an absence of 
dispute on your part in your expert report suggest 
agreement with Dr. Ansolabehere? 

A Certainly not. 

Q And you were here for the testimony by Drs. 
Katz and Hood? 

A Yes. 

Q And in general you agreed with Dr. Katz’s and 
Dr. Hood’s responses to Dr. Ansolabehere’s reports? 

A Actually I think their testimony speaks for itself 
and I have no issue. 

Q Dr. Hofeller, I’d like to turn to your expert 
report in this matter. For the Court’s reference, we  
will be working in different pages in Defendant 
Intervenor’s Exhibit 14. 

To begin, Dr. Hofeller, could you look at pages 41 
and 62 together. I know we’ll need to flip back and 
forth, but that’s 41 and 62. 
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A Page 41 is a map of the North Carolina 

Congressional districts that were enacted in 1992 
which actually were the subject of the Shaw litigation. 
The two districts were the African American majority 
districts that were drawn by the State of North 
Carolina. I know them well, [707] because I offered 
testimony in this case. 

I was particularly interested in District 12 which is 
the red district. Many descriptions of this district, 
including the fact that it was only contiguous by point, 
and that’s no longer actually allowed in North 
Carolina, but I put in table one, which is actually 
Exhibit 14, page – sorry, my eyes. 62, I believe. And 
interested in District 12 which has a Reock score of .05 
and a Polsby-Popper score of .01, kind of the lowest 
Polsby-Popper score you can actually have without 
being a straight line, and I give this to the Court just 
as an example of the type of compactness issues that 
the Court was looking at in Shaw. 

Q Could you turn to pages 43 and 63 in your report 
and tell the Court what these show. 

A This is an example from the state of Illinois on 
the map. I guess of particular interest is the red 
district, which is District 4, which was actually a 
Latino district in the city of Chicago. The two Latino 
communities in Chicago were separated by a black 
community, and this was an attempt to draw them 
together in a district with enough population for a full 
Congressional district. 

This was actually not the specific map, but it was 
very similar. This was the subject of a federal court 
case, three-judge panel case, and the Court actually 
[708] referred to this district as the earmuff district, 

JA 2138



 
which everybody now calls it by, and it was ruled to be 
compact enough in this situation. 

But of other interest are District 1, which is the blue 
district, and District 2, which is the green district, 
which are African-American districts, and once again, 
that’s an example of districts which were found to be 
acceptable. 

Q Now, could you turn to page 44 of your report. 
Could you tell the Court, what is this map and what 
does it show? 

A This is a map of the 12 challenged districts 
showing all of the challenged districts, the Richmond 
area, the Southside, and Hampton Roads. 

Q And specific to challenged District 63 and 75, in 
your opinion, did you see any compactness or 
contiguity issues with either of those districts? 

A I did not. 

Q Now, could you turn to page 46 of your report. 
What is this map and what does it show the Court? 

A This is a blowup, so to speak, of the Richmond 
area districts and also District 63. It’s, perhaps, 
instructive because of the withdrawal of District 74 
from crossing the James River estuary. 

Q And regarding challenged Districts 69, 70, 71, 
and 74, [709] in your opinion, did you see any 
compactness or contiguity issues with any of those 
challenged districts? 

A I did not. 

Q Could you turn to page 45 of your report. What 
is this map, and what does it show the Court? 
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A Again, this is a blowup of the original map that 

showed all of the challenged districts which shows the 
Hampton area and the Norfolk area in the southeast 
corner of the state. 

Q And specific to challenged Districts 77, 80, 89, 
or 90, did you see any compactness or contiguity issues 
with those districts? 

A I did not. 

Q Could you turn to page 47 of your report. What 
is this map and what does it show the Court? 

A These are the two challenged districts on the 
peninsula, namely Newport News and Hampton city, 
showing those districts. 

Q And in your opinion, did you see any 
compactness or contiguity issues with challenged 
Districts 92 or 95? 

A I did not. 

Q Could you turn to page 51 of your report. What 
is this map and what does it show the Court? 

A Again, this is a demonstrative map, and it 
shows some non-challenged districts with some of the 
district [710] configurations which are also – which 
also have low compactness scores. So it gives a sample 
of what was going on in other portions of the state. I 
presented some other similar districts in my report. 

Q Could you turn to page 52 of your report and tell 
the Court what this map is and what it shows? 

A These are two state Senate districts drawn in 
1991 which were the subject of the Jamerson case, 
particularly 18 which had a very low compactness 
score. What’s interesting about this district, of course, 
aside from its general shape, is it had an arm going 
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eastward out of the Suffolk city portion of the district 
into Portsmouth and Chesapeake. That little arm that 
goes out actually goes through the Great Dismal 
Swamp and does not have a road connection. There is 
actually a railroad on one side. 

Q Now, you testified earlier – 

A I’m sorry. Could I say one more thing? Again, in 
Jamerson, this district was judged to be sufficiently 
compact to fall within the legislature’s discretion 
balancing the other factors. 

Q Now, you testified earlier you had reviewed 
both the Jamerson and Wilkins v. West cases in 
developing your opinion in this matter, and you 
testified that you reviewed the Webster expert opinion 
in the Wilkins case; is that right? 

[711] A  I did. 

Q Why did you review that report? 

A Well, it was a report attached to the cases, and 
it discussed compactness. It had some maps I wanted 
to look at, it had some correspondence I wanted to look 
at, although I didn’t depend on Webster’s scores, but I 
did check them against my scores to make sure I was 
in the right ballpark, because the 1991 map is a little 
further back in history, and I wanted to make sure I 
had the correct shape file, and since my compactness 
scores aligned with his, I was confident that I was 
dealing with the correct map. 

Q I was going to ask you, how did it inform your 
opinion, but I believe you just answered that; is that 
right? 

A I believe I did, yes. 

Q We’re going to put up Defendant Intervenor’s 
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Exhibit 35. This is the Webster report. Is this what 

you were just referring to, Dr. Hofeller? 

A It was. 

JUDGE PAYNE: Excuse me, Ms. McKnight. He has 
an objection, I think. 

MR. SPIVA: Yes, Your Honor. I object to the use of 
this report or any testimony about it really for the 
same reasons we objected to the Loewen report that 
was [712] excluded last week. This was never disclosed 
during the discovery process. It’s an undisclosed 
expert report. It’s not in his report, disclosed as 
something that he relied upon, and has never been 
disclosed to us as something he relied upon so we could 
ask questions of him. 

Obviously we couldn’t ask questions of Dr. Webster 
since it wasn’t disclosed to us. It’s hearsay. It’s also a 
13-year-old report about a different case, so it’s 
irrelevant, and also the map-drawer, Delegate Jones, 
did not rely on the Webster report. 

MS. McKNIGHT: Your Honor, this document was 
produced in discovery – I’ll highlight the Bates 
number for you – in response to a request for any 
documents that Dr. Hofeller relied on in forming his 
opinion. He did rely on this report – 

JUDGE PAYNE: You say the request actually asked 
for production of documents that he relied on? 

MS. McKNIGHT: Pardon me. I’m paraphrasing. It 
may have been reviewed, documents he reviewed. 

JUDGE PAYNE: Reviewed or saw or considered, 
whatever? Do you agree with that? You all are at odds 
over a very simple thing. Either it was or it wasn’t 
asked for, and it was or wasn’t provided, and we 
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shouldn’t have to be dealing with that now. Are you 
withdrawing that in view of her proffer? 

[713] MR. SPIVA: I don’t have a quarrel with the 
proffer, Your Honor, but there’s not a word in his 
expert report about – 

JUDGE PAYNE: Excuse me, Mr. Spiva. That 
ground then is overruled. What else do you have to 
say? 

MS. McKNIGHT: Not only did he rely on it, he 
referenced this by name in his report. 

JUDGE PAYNE: Where does he reference it in his 
report? 

MS. McKNIGHT: Pardon me, Your Honor. Let me 
locate it for you. 

JUDGE PAYNE: Why don’t you go onto another 
question, and let’s see if your team can find where it 
was referenced. 

MR. HAMILTON: Your Honor, may I be heard? The 
document was first produced on May 14th. 

JUDGE PAYNE: Come to the lectern. I’m sorry, I 
was trying not to interrupt you when I was pointing. 

MR. SPIVA: Your Honor, it was produced on 

May 14th of this year, and the deposition was two 
days prior to that, so it was not produced as something 
that he relied upon prior to the deposition. The other 
thing is – 

JUDGE PAYNE: That doesn’t follow to me. Let’s let 
her ask other questions, and then we’ll see about [714] 
this. The first ground of your objection has been 
overruled. That’s how I prefer to proceed. I think it 
makes more sense. All right, go ahead. Do you have 
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questions to ask him about something other than this 
report? 

MS. McKNIGHT: Something other than this – 

THE COURT: Don’t ask him about this report until 
it gets ruled on. 

MS. McKNIGHT: I understand, Your Honor, and 
I’m prepared to respond to his other arguments on that 
exhibit at that time. 

JUDGE PAYNE: We’ll do that all at the same time. 

Q Dr. Hofeller, could you turn to page 55 of your 
report. What is this map and what does it show the 
Court? 

A Again, this is an example of a 1991 Senate 
district, District 16, and shows another one of the 
districts with a very odd shape that also was 
acceptable in Jamerson, according to the Jamerson 
standard I could call it. I’ll leave the legalities up to 
the attorneys here. 

Q Okay, and could you turn to page 60 of your 
expert report. What is this map and what does it show 
the Court?  

A This map is interesting because it shows three 
versions of House District 74, one in 1991, one in 2001, 
and one in 2011, and how that district changed 
through those three redistricting cycles. 

[715] It’s interesting to note that the general 
configuration of the district has remained the same. 
As I look at the district, the 91 district doesn’t include 
all of Charles City which is the case for 2011, and the 
district in 2001 actually crossed the James River into 
Hopewell, I think it was, and that was withdrawn from 
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Hopewell in the 2011 configuration, and also – where 
is the pen that I – or do I just draw? 

JUDGE PAYNE: You can use your finger. 

THE WITNESS: I’m sorry, I’ve never seen this 
before. If you look on this map, the 1991 map – did that 
come through? 

JUDGE PAYNE: Didn’t look like it. 

THE WITNESS: There we go. And the 2001 map, 
you’ll see that the district to the north comes over the 
Henrico County line to grab a piece of that county. 
This county crossing is resolved in 2011 where you see 
District 74 comes all the way and abuts the county 
line. 

So I think that the district in 2011 is actually truer 
to the criteria stated by the House of Delegates than 
are the two previous maps, but really it’s the same 
map, and, of course, the low compactness scores 
caused by the narrow long district, the Reock score. 

Q Thank you, Dr. Hofeller. Could you turn to page 
61 of your report. What are these maps, and what do 
they show [716] the Court? 

A These are districts from the 1991 House plan, 
again showing some of the district configurations that 
were drawn from that plan. 

Q Now, Dr. Ansolabehere opined that any Reock 
score below .2 would be considered low compactness. 
Do you agree? 

A No. 

Q Why not? 

A First of all, I have no idea where he got that 
arbitrary number, but there is no bright line score in 
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any of these compactness measures that I’ve seen  
that sets districts as being unacceptable or being 
particularly egregious in terms of low compactness 
scores. 

Again, it’s a continuum that goes from cold to hot  
or whatever other graded measurement, gradiated 
measurement you would like to give it, so I just simply 
don’t understand where that came from. 

JUDGE LEE: Are you saying that there’s no 
authoritative source that says a particular Reock score 
somehow violates the law or is not compact? 

THE WITNESS: Your Honor, there certainly is no 
score that I’ve seen experts state is unacceptable, and 
in terms of other states, usually most states just say 
districts shall be compact or something like that. They 
[717] don’t go into measurements. A few states do. A 
handful of states try and make a little bit of an attempt 
to bow to measurements, but no state has actually set 
an arbitrary bright line. It just isn’t there. Does that 
answer your question, Your Honor? 

JUDGE LEE: Yes, thank you very much. 

Q Could you turn to page 64 of your expert report. 
What is this table and what does it show the Court? 

A This table shows actually the 1991, 2001, 2011 
House maps and the same years for the Senate maps 
and shows the minimum, maximum, and mean Reock 
scores and the Polsby-Popper scores. 

So perhaps the important characterization I’ve put 
actually in color there, which is the 1991 Senate  
map in which the Court opined on compactness which  
had – that map had a minimum score for one of its 
districts of .02 for Reock and .09 for Polsby-Popper, 
and then I look at the 2011 House map by means of 
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comparison and see that the lowest district was .14 for 
Reock, and for Polsby-Popper it was .08. 

And the means were the same for Reock and the 
means were the same for Polsby-Popper. So I simply 
don’t see that there’s any appreciable, not even 
appreciable, any real difference between those scores. 

JUDGE PAYNE: Between which scores? 

[718] THE WITNESS: Your Honor, the minimum 
scores for the 1991 Senate map and the 2011 House 
map. And also the mean scores and the same for 
Polsby-Popper. Those two maps which are shaded, the 
Senate map is shaded red and the house map is shaded 
green. I hope you have that shading on your copies. 

JUDGE PAYNE: We do. 

THE WITNESS: Thank you. 

Q Dr. Hofeller, does this table show that the 2011 
plan was an outlier? 

A No, it certainly wasn’t. 

Q And does this table show that the lowest scoring 
districts in the 2011 plan were outliers? 

A No. 

Q Could you turn to page 81 of your report. Could 
you tell the Court what this table is and what it shows 
them.  

A This is essentially a core retention analysis 
using two analyses. One is the part of the old district 
which you find in the new district, and the other one 
is the part of the new district that’s made up of the old 
district. 

There are two different measurements which 
measure core retention, and I gave the average score 
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for the challenged districts of both of these scores. I 
also noted on the column on the right the deviations of 
the [719] baseline map for these districts which also 
underscores some of the difficulties that the map-
drafters of the new map had in doing these core 
retentions because of these underpopulated districts 
where a lot of population had to be added to 
underpopulated districts that were, in many cases, 
clustered together which makes that even more 
difficult. 

Q Sorry to take a step back, but what is core 
retention?  

A Again, core retention is how much of the 
baseline district, the old district, is found in the new 
district, and, again, the second column there is how 
much of the new district is made up of the old district. 

Since the population changed, those two figures will 
be different. It’s one of the criteria that the legislature 
had to be looking at, and also, if you’re going to try and 
avoid pairing incumbents, you want to give them the 
highest amount of core retention when they’re alone in 
their district. 

Q Now, could you turn to page 82 of your report. 
What is this table and what does it show the Court? 

A This shows one of the core retention scores for 
all 100 districts. And I think probably the important 
figure is found at the bottom of the report in the 
footnotes. 

Q We’ll turn to that page for you and enlarge the 
footnote. What does this footnote show the Court? 

[720] A  The second note, the second note says that 
the average core retention for the 100 districts was 
67.09 percent, and for the 97 districts which were not 
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collapsed, it was 69.09 percent. For the 12 African-
American majority districts, the contested districts, 
the average core retention was 72.76. 

Actually, if you look at core retention for the 
remaining districts, excluding the contested districts 
or African-American districts, the score for the other 
88 districts would be even lower as compared to the 
contested districts. 

So core retention for the contested districts or the 
majority African-American districts was significantly 
higher, by almost ten percent, probably even more. 

Q Pardon me. Did the numbers in this table and 
in your footnote indicate that core retention was a key 
factor in drawing the plan? 

A It certainly wasn’t by accident. So somebody 
had to set out to draw these districts with high core 
retention. It’s a very-often-used criteria or goal in 
many redistricting plans but maybe can’t be as high in 
every plan. 

Q I’d like to refer you to the demonstrative that’s 
titled Compactness Demonstrative in your binder. I 
believe it’s near the back of your binders. Could you 
[721] tell the Court what this shows. 

A This particular table, the first part of the table 
shows the Reock scores for the ten districts with the 
lowest scores. The blue districts are contested 
districts, and the unshaded districts are uncontested 
districts, and it shows of the ten, seven were 
uncontested districts. 

The bottom part says that if you separate the 
districts into the 50 with the lowest scores and the 50 
with the highest scores, that for the challenged 
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districts, seven of them appear in the bottom 50 and 
five would appear, by subtraction, in the top. 

JUDGE LEE: What exhibit number is this? 

MS. McKNIGHT: This is a demonstrative, Your 
Honor, and it would be in the back of your witness 
binder. It’s titled Compactness Demonstrative. 

JUDGE LEE: I see it. Thank you. 

MS. McKNIGHT: Sure. 

Q Now, Dr. Hofeller, in this table, are the 
challenged districts outliers? 

A Well, again, I think I indicated in response to a 
previous question that I didn’t think there were any 
outliers particularly compared to the previous plans in 
the state. I mean, I would note, for instance, just by 
observation, that the difference in compactness 
between [722] the least compact district is .014, and 
the tenth one down there is .2. That’s not a very 
different compactness score, so they are basically in 
the same area. 

Q Dr. Hofeller, could you summarize for the Court 
your conclusions in your expert report? 

A Again, I’d say that I don’t find any compactness 
issues in the 2011 map. I find that most of the district 
configurations were caused by the other criteria which 
the state enunciated, one person one vote, core 
retentions, communities of interest, and resolving 
those ripple effects caused from population gains and 
also the political goals of the map-drawers. So I don’t 
see compactness as an issue here. 

The other thing that I conclude is that there really 
were not contiguity issues on the map. Some were 
mentioned in the reply report to my report by Dr. 
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Ansolabehere, but these were really very minor 
crossings of rivers without roads which nobody, in my 
experience in the redistricting process, would ever be 
considered as a contiguity problem, and also, with 
regard to the practice in Virginia, it wouldn’t be a 
contiguity problem. 

The only time I’ve seen contiguity be a problem in 

Virginia was when the portion of the district 
separated by the waterway was not directly across the 
water. Of course, we already talked about District 100. 

[723] Q  And now, in your expert opinion, is there 
any indication that race predominated over other 
redistricting criteria in the drawing of the 2011 map? 

A Not in my expert opinion, no. 

MS. McKNIGHT: Your Honors, I have no further 
questions. We’d like to withdraw the offer of 
Defendant Intervenor’s Exhibit 35 as an exhibit. 

JUDGE PAYNE: All right. At this time, we’ll take 
the morning recess. Be back in 15 minutes. 

(Recess taken.) 

NOTE: After the morning recess, the case continues 
as follows: 

JUDGE PAYNE: Dr. Hofeller, you are under the 
same oath that you took earlier. 

All right, ready? 

MR. SPIVA: Your Honor, before I begin cross-
examination, I just wanted to correct one thing that I 
said earlier. I checked and I had made a mistake. The 
Webster report was actually produced before Dr. 
Hofeller’s deposition. I have told opposing counsel 
about my error, but I wanted to correct the record. 
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JUDGE PAYNE: That’s fine. I don’t know that it 

needed correcting. But in the heat of litigation, that 
[724] kind of thing happens every once in awhile. I 
wouldn’t worry too much about it. Go ahead and worry 
about the thing you need to worry about. 

MR. SPIVA: Okay. Thank you, Your Honor. 

JUDGE LEE: We appreciate you making the record 
clear. 

JUDGE PAYNE: Yes. 

MR. SPIVA: Thank you. 

CROSS-EXAMINATION 

BY MR. SPIVA: 

Q Good afternoon, Dr. Hofeller. Good to see you 
again.  

A Thank you. Good morning to you, too. 

Q Thank you. Dr. Hofeller, you are not here to 
offer an opinion on whether race was the predominant 
figure in the drawing of the challenged districts, are 
you? 

A Well, actually, I think I am because, again, this 
was the subject of the reply report of Dr. Ansolabehere 
which I just offered testimony on. 

Q Let me ask you this, Dr. Hofeller. In your expert 
report you offered no opinion on whether race was the 
predominant factor in the drawing of the challenged 
districts, correct? 

A That’s correct. 

Q And in your expert report you expressed no 
opinion on [725] whether any of the 12 challenged 
House districts need to have at least a 55 percent black 

JA 2152



 
voting-age population in order to preserve the African-
American community’s ability to elect a candidate of 
its choice, that’s correct also? 

A In my report? 

Q Yes. 

A My initial report, is that what you said?  

Q Yes, in your report. 

A I’m sorry, wrong question.  

Q Yes, I know. Sorry. 

A That was not in my initial report. The only thing 
that I looked at those percentages for was to look at 
how they related to compactness issues. 

Q And I take it you have not done any racial bloc 
voting analysis of any of the challenged districts in the 
2011 map, correct? 

A Yes, that’s correct. 

Q Okay. And you would agree with me, Dr. 
Hofeller, that to determine whether a map protects the 
minority community’s ability to elect a candidate of its 
choice, you would agree that one of the first things you 
probably should do is look at racial bloc voting analysis 
for the state to see whether or not that exists in the 
state, correct? 

A Yes. I would have to answer that by saying, 
unless [726] the redistricting authority has some 
reason to believe that racial bloc voting was present or 
was found to be present in the past and hasn’t 
continued. On hearing all this, it might have been 
better if there had been such a report. But I think that 
was testified to by the other witnesses. 
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Q Dr. Hofeller, do you recall that you gave a 

deposition in this case, correct?  

A Yes. 

Q Okay. Let me turn your attention to page 175, 
line 21 of your deposition. It will appear on the screen. 

And do you recall in your deposition you were asked: 
“What sort of analysis would you perform to determine 
compliance with Section 2 and, when it was in effect, 
Section 5? Answer: Once again, my preferred method 
is to present the facts to the attorneys and let the 
attorneys figure it out. Question. Right. What sorts of 
facts or analysis would you need to get that kind of 
advice? Answer: One of the first things you probably 
should do is look at racial bloc voting analysis for the 
state to see whether or not that exists in the state.” 

Do you recall giving that answer, Dr. Hofeller? 

A I do. 

Q In your report you did not look at election 
history or voting patterns within each of the 
challenged districts, [727] correct? 

A That’s true, I did not. 

Q Okay. And in your report you did not look at 
voter registration information in the challenged 
districts, correct? 

A I would say that’s correct, but I would qualify it 
a little. Again, Virginia just has vanilla type 
registration. There is no registration by party, nor is 
there registration by race, which is broken down in 
other states. 

Q Okay. Fair enough. And in your report though, 
Dr. Hofeller, you did not look at voter turnout 
information in the challenged districts, is that correct? 
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A That’s correct. 

Q Dr. Hofeller, I believe you testified on direct 
that in order to do racially polarized or racial bloc 
voting analysis, that you would have used primary 
elections, is that fair? 

A I think my answer is a little more qualified than 
that. My problem with the racial bloc voting study that 
was presented by your witness is that it looked at 
statewide elections in even numbered years. And it 
was really determining how the minorities voted as 
compared to the nonminorities for, in this case, I 
believe the Democratic party’s nominee. It was a 
partisan bloc voting [728] study. 

Q Okay. But I think you testified, and correct me 
if I’m wrong, in order to determine the minority 
community’s ability to elect in a given district, that 
you would need to look at primary elections for the 
House of Delegates race, is that correct? 

A Again, I think the term you used to pose that 
question is not really clear to me. The ability to elect 
is kind of ability to elect what? 

So I wasn’t referring to – 

Q Why don’t I – 

A I don’t believe I referred to the ability to elect in 
my study. 

JUDGE PAYNE: Please give him a chance to finish 
his answer. And maybe you could get there more 
directly if you didn’t ask what he testified to. We’ve 
kind of kept up with that. And just ask him the 
question you want to ask, and it may go a little easier 
for you. 

MR. SPIVA: Will do, Your Honor.  
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BY MR. SPIVA: (Continuing) 

Q Had you completed your answer, Dr. Hofeller? 

A I believe so. I think I’ve forgotten the question 
at this point. 

Q So you would have looked at primary elections 
in order to determine the minority community’s ability 
to elect [729] their preferred candidate of choice, to 
clarify my last question? 

A Again, I’m not sure I would use the same 
terminology that you used. But one of the issues that 
is involved in looking at minority districts is can the 
preferred candidate of choice of the community get 
nominated. 

Once you have a Democratic and Republican 
nominee and you’re looking at those general election 
figures, you’re just really looking at what the preferred 
party of choice is. You’re not really looking to see who 
that candidate is. And that’s, I think, where there is a 
little bit of a misnomer here in using those terms. 

Does that answer your question? 

Q Well, I think in part. I take it from that though, 
then you would, if you were trying to determine the 
minority community’s preferred candidate of choice – 
ability to elect their preferred candidate of choice, you 
would look to primary election data, correct? 

A No. I think I would use primary election data to 
determine racial bloc voting, which I think in my mind 
is somewhat different from performance. Performance 
is something you might measure after the plan has 
been done and see if it will perform. 

Well, what these reports have all shown is that in 
the 12 challenged districts, Democratic nominees have 
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no [730] problem getting elected, getting a big majority 
of the votes in those districts. But that doesn’t really 
signal a preferred candidate. It’s preferred party 
nominee. 

Q You would look to primary elections to 
determine the extent of racial bloc voting, correct? 

A If you’re talking about the preliminary analysis 
maybe, yes. 

Q Okay. But you are aware that there is very 
limited data for primary elections for the 12 
challenged districts, correct? 

A I think that’s precisely correct, and that’s the 
problem. There isn’t enough data to do that analysis. 
It’s very difficult. There are very few contests. You 
have to determine whether they were true contests. 

So in my mind, you can’t really do that study. So 
turning to general elections is a very poor substitute 
because it doesn’t prove what you’re trying to find. 

I’m not sure that if you look somewhere in Virginia 
in those areas you might be able to find some of that 
data. 

Q Let me ask you, you would agree that Section 5 
of the Voting Rights Act does not require the 
maintenance of a rigid black voting-age population 
percentage in a majority-minority district from one 
redistricting cycle to the next? You would agree with 
that? 

A I would agree that that is not necessary. 

[731] Q  And let me turn your attention or let me ask 
you questions about compactness briefly here. 

You agree that the Reock and Polsby-Popper tests 
for compactness are familiar to courts, correct? 
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A Yes. 

Q And that they are widely cited by courts, 
correct?  

A Actually, I haven’t read all the cases, so I  
don’t know how widely cited they are. But when 
compactness comes up in a detailed manner, those are 
the compactness measures that we usually see, that 
I’ve seen. 

Q And in forming your opinion concerning the 
compactness of the 2011 map, the Reock test and the 
Polsby-Popper test, those two tests were the primary 
ones that you relied upon in forming your opinions, 
correct? 

A I think they were the only ones I relied upon. 

Q Fair enough. You did not use the Boyce-Clark 
measure of compactness, correct? 

A No. Dr. Katz used a modified Boyce score, but 
not the exact Boyce score. 

Q But you did not use that measure, correct? 

A That’s correct, I did not use it. 

Q Now, you mentioned that there is some 
difficulties or complications with drawing compact 
districts in Virginia because the Commonwealth is 
irregularly shaped to begin with. 

[732] Is that a fair statement of what your opinion 
is?  

A I think that was the opinion that I wrote in my 
report. I don’t know that I testified to that exact thing 
in my testimony here today. 

Q Okay. 
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A It’s of course nice if your state is square like 

Colorado or Wyoming. But also, there is another factor 
that influences compactness, and that’s the way the 
state is internally organized. 

So if you’re trying to follow county lines and the 
counties are irregular in shape, that’s really more 
difficult. 

The water really isn’t all that difficult except if the 
water is used as a regional boundary, like the three 
major river estuaries, the James, the York, and the 
Rappahannock River, and of course Chesapeake Bay. 

So how you navigate the districts up and down those 
rather closed areas is a compactness issue. 

Q Okay. And you would agree with me, Dr. 
Hofeller, that all those factors you just mentioned 
about the James River and the Chesapeake Bay and 
the irregular shape, that those have not changed in the 
past ten years with respect to Virginia, correct? 

A Well, certainly the natural features of Virginia 
and the state and county boundary lines have not 
changed for a [733] long time in Virginia. 

How the legislature wishes to honor them or stay 
within them may have changed. I don’t know what  
the – I don’t believe I know what the criteria state-
ments were in ‘91 and 2001. 

Q But the irregular shape of Virginia and the 
waterways that you mentioned, to the extent those are 
a constraint on the construction of compact districts, 
they were a constraint in the benchmark plan as well, 
correct? 

A Again, I would have to say yes, except with  
the caveat that it depends on the extent to which  
the drafters of the 2001 plan honored those same 
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geographic features. Obviously, the state’s boundary is 
the same and the county boundaries are the same. 

MR. SPIVA: I have no further questions, Your 
Honor. 

JUDGE PAYNE: All right. Any redirect? 

MS. McKNIGHT: Yes, Your Honor. Pardon me, 
Your Honor, I will just take a moment, and then I will 
be very brief. 

REDIRECT EXAMINATION 

BY MS. McKNIGHT: 

Q Dr. Hofeller, in your review of the different 
maps over the years in 2001 and 2011, were there any 
crossings [734] of the James River in the 2001 plan?  

A Yes. 

Q And were there any crossings of the James 
River in the 2011 plan? 

A No. At least not as far as Hopewell, which is the 
estuary, I would say, the tidal region. 

MS. McKNIGHT: Your Honors, I have no further 
questions. And we also have no further witnesses. 

And with the exception of one housekeeping matter, 
we’re prepared to rest. Could I address that matter 
now? 

JUDGE PAYNE: Yes. 

MS. McKNIGHT: Last week – 

JUDGE PAYNE: And may the witness step down? 
Is he through? 

MS. McKNIGHT: Oh, sure. Yes.  

JUDGE PAYNE: Thank you very much.  
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JUDGE LEE: Thank you for coming. 

JUDGE PAYNE: We appreciate your testimony. 
And you are excused. Thank you, sir. 

THE WITNESS: Thank you, my pleasure.  

NOTE: The witness stood down. 

JUDGE PAYNE: Yes, Ms. McKnight. 

MS. McKNIGHT: So last week we offered that 
docket number 83, which is the factual stipulation in 
this [735] case – 

JUDGE PAYNE: Right. 

MS. McKNIGHT: We offered that as a joint exhibit. 
We have discussed with plaintiffs, and 83 has an 
attachment to it which is located at docket 85. 

So when we prepare this exhibit and provide it  
to the Court, we’ll be combining docket number 83  
and docket number 85, which, among other things, 
includes a timeline. 

JUDGE PAYNE: Okay. So they are the stipulations 
now, is that right? 

MS. McKNIGHT: Correct. 

JUDGE PAYNE: Do you agree with that, Mr. 
Hamilton? 

MR. HAMILTON: We do, Your Honor. 

JUDGE PAYNE: All right. Then that will be done.  

MS. McKNIGHT:  Thank you, Your Honors. 

JUDGE PAYNE: We look forward to having it. Now 
you have a rebuttal witness, I believe you said, Mr. 
Hamilton? 

MR. HAMILTON:  We do, Your Honor.  
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JUDGE PAYNE: Wait just a moment. 

MS. McKNIGHT: I’m sorry, Your Honor. Okay. Both 
of those items, I just wanted to make sure, are part of 
our case. They are part of our – 

JUDGE PAYNE: I think they are part of [736] 
everybody’s case. 

MS. McKNIGHT: Right.  

JUDGE PAYNE: Okay. 

MS. McKNIGHT: Thank you. 

MR. HAMILTON: Just for the record, Your Honor, 
joint Exhibit 1 is the deposition designations that the 
parties have worked on jointly together prior to the 
trial starting. 

I do have a witness, Your Honor. Before I call that 
witness, I would like to clean up something that we 
had sort of taken out of turn at the end of last week. 
And that is, you will recall there were two documents. 

The authenticity of those documents had been 
objected to, so we called Mr. Hebert to the stand to lay 
the foundation for the documents. 

They have both been authenticated now. I believe 
the authentication objection has been withdrawn, but 
I believe there is also an admissibility objection. 

So I would like to offer those at this time. And I have 
copies for the Court so you can see what it is we are 
looking at. 

JUDGE PAYNE: Exhibit numbers? 

MR. HAMILTON: They have not been marked by 
exhibit number. 
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JUDGE LEE: I think we should mark them for [737] 

identification so we know what we’re talking about. 

MR. HAMILTON: Yes, sir, 69 and 70. 

JUDGE LEE: All right. For identification. 

MR. HAMILTON: So with apologies to the Court, we 
have hand marked them, the two exhibits, Exhibit 69 
and Exhibit 70. Exhibit 69 is – 

JUDGE LEE: Just one second. The judges don’t 
have them yet. 

JUDGE PAYNE: While she is doing that, 60 is a –
69 is a fax cover sheet and attaching a letter from 
Senator McEachin to the addressee, Mr. Hebert, who 
testified the other day? 

MR. HAMILTON: That’s correct, Your Honor. 

JUDGE PAYNE: 70 is an e-mail from somebody 
named Robert Berman to a number of people? 

MR. HAMILTON: Correct, Your Honor. It’s 
actually, the underlying e-mail is the relevant one, the 
e-mail from Mr. Hebert who testified on Thursday, and 
it’s addressed to individuals at the Department of 
Justice. 

JUDGE PAYNE: Attached to that is a voting rights 
analysis, attached to the second and subsequent pages 
of 70, right? 

MR. HAMILTON: Correct. 

JUDGE PAYNE: All right. So you’re offering it?  

MR. HAMILTON: I am, Your Honor. 

[738] JUDGE PAYNE: And do you object to it?  

MR. BRADEN: Yes, we do, Your Honor.  

JUDGE PAYNE: And the objection is what? 
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MR. BRADEN: Well, it is obviously hearsay unless 

they have someone who can come and testify in 
regards to the document as to what is contained in it. 

I am assuming they are planning on using it, I 
guess, for impeachment, but it in fact does not impeach 
a statement made by any witness. It is clearly not a 
submission by the State of Virginia. On the very front 
of the document, it’s a comment. And it does not 
impeach the notion that nothing is ever done in 
advance. 

The report has no date. But if you read the very first 
sentence of the Lisa Handley report, it’s crystal clear 
this was done after the plan was passed. 

So there is nothing inconsistent whatsoever with 
what’s in the record. 

JUDGE PAYNE: Is that your way of saying that 
your objection is to relevance? 

MR. BRADEN: Yes, to relevance. 

JUDGE PAYNE: Okay. Objection is to relevance 
and hearsay. What relevance does it have? 

MR. HAMILTON: Your Honor, the representation 
was made by several witnesses that they weren’t 
aware of any racial bloc voting analysis done at any 
time in the state [739] of Virginia in connection with – 
of course, they have also disputed that the racial bloc 
voting analyses are not done in advance or in 
connection with the actual redistricting itself. I will 
address that in a moment with a different witness. 

But this is simply addressing the first point, that 
racial bloc voting analyses are these odd, esoteric 
things apparently done in universities unconnected 
from the actual redistricting process, which is – 
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JUDGE PAYNE: So you’re offering it to impeach 

whom? 

MR. HAMILTON: I’m offering it to impeach 
Delegate Jones. 

JUDGE PAYNE: Jones. 

MR. HAMILTON: And I’m offering it – 

JUDGE PAYNE: He said he wasn’t aware of any.  

MR. HAMILTON: Correct. And he said he didn’t 
think that there was any that had been done. 

JUDGE PAYNE: So he is not aware of any. How 
does this impeach him? 

MR. HAMILTON: It – well, it demonstrates that not 
only racial bloc voting analyses are done in connection 
with preclearance Section 5, but they were done in 
2011 in the state of Virginia. 

JUDGE PAYNE: What it shows is that somebody in 
[740] the Senate had one done, right? 

MR. HAMILTON: And submitted it –  

JUDGE PAYNE: After it was done. 

MR. HAMILTON: Correct. 

JUDGE PAYNE: And you say that impeaches 
Jones? 

MR. HAMILTON: I believe it is relevant and does 
tend to impeach Mr. Jones and the other experts who 
have testified, including Dr. Katz, about the frequency 
with which racial bloc voting analyses are prepared 
and submitted to the Department of Justice in 
connection with Section 5 preclearance. 

JUDGE PAYNE: Anything else? 
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MR. HAMILTON: Yes. I don’t believe the hearsay 

objection stands for two reasons. First, it’s a business 
record. These were produced by the Virginia State 
Board of Elections. You can tell that from the Bates 
stamp number. VSBE means the Virginia State Board 
of Elections in this litigation. They were prepared in 
the ordinary course and maintained by the Depart-
ment of Justice. 

So they are records kept in the ordinary course of 
business within the meaning of Federal Rule of 
Evidence 803(6). 

JUDGE PAYNE: Did some witness establish that?  

MR. HAMILTON: I believe Mr. Hebert did. He 
established that the documents were prepared and 
submitted [741] to the Department of Justice. 

JUDGE PAYNE: Yes. All right. Anything else? 

MR. HAMILTON: Yes. Finally, they’re not offered 
for the truth of the matter asserted. There are lots of 
assertions in here, including the black voting-age 
population of the Senate districts and so on. 

We’re not offering to prove the contents of the report. 
Simply it’s a very small point, and that is these reports 
were done and they were submitted. 

JUDGE PAYNE: These were part of your case in 
chief? 

MR. HAMILTON: I believe – well, no. Actually, we 
had taken them out of turn. So I believe they are 
actually part of the rebuttal case, but I’m happy – 

JUDGE PAYNE: I thought you reopened the case to 
put them back in. So it’s out of turn for your reply case. 

MR. HAMILTON: Yeah, but I’m happy to have them 
admitted in either case, Your Honor. 
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JUDGE PAYNE: All right. Objection sustained on 

the basis of lack of relevance to anything that is at 
issue in this case. 

MR. HAMILTON: Thank you, Your Honor, for 
considering it. At this point – 

JUDGE PAYNE: That is 69 and 70. So both are 
[742] objected over – excuse me, rejected over 
objection. 

MR. HAMILTON: Thank you, Your Honor. 

At this point the plaintiffs call Dr. Stephen 
Ansolabehere. 

JUDGE PAYNE: Doctor, I remind you you’re under 
the same oath that you took earlier in these proceed-
ings, you not having been excused. Thank you very 
much. You may have a seat. 

STEPHEN ANSOLABEHERE, 

a witness, recalled at the instance of the plaintiffs, 
having been previously duly sworn, testified a follows: 

DIRECT EXAMINATION 

BY MR. HAMILTON: 

Q Good afternoon, Dr. Ansolabehere. Let’s start 
with the correct pronunciation of your name. I think 
we’ve heard it about five different ways. 

How do you pronounce your last name?  

A Ansolabehere. 

Q And is that Basque in origin?  

A Yes. 

Q All right, thank you. You will correct me if I 
mispronounce it, I’m sure. 
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A I’ve given up on correcting people. 

[743] Q  You have been sitting in the courtroom 
during the course of this trial, correct? 

A I have. 

Q Okay. Let’s start with compactness. Dr. Katz 
testified that he prefers the Boyce-Clark measure for 
compactness. 

Do you recall that testimony? 

A I do. 

Q What is the ideal shape for a district as 
measured by the Boyce-Clark measure? 

A The ideal shape of a district under Boyce-Clark 
is a circle. 

Q Okay. Dr. Katz’ objection, or one of them, to the 
use of Reock or Polsby-Popper was the tile theorem. 

Do you recall that discussion in his report? 

A I do. 

Q Does that same problem exist with respect to 
the Boyce-Clark measure? 

A Yes, in the sense that if you have – if you get to 
the ideal shape under Boyce-Clark, you get to a circle. 
So it’s the same issue. 

Q So why did you select Reock to use in your 
report? 

A Reock is the standard, it’s probably the most 
commonly used indicator in court cases that I’ve seen, 
and also in academic research on this issue, along with 
Polsby-Popper. 

[744] Q  All right. What was the Reock score of the 
original gerrymander? 
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A .19. 

Q I’m sorry?  

A .19. 

Q Dr. Hofeller just a few moments ago talked a 
little bit about compactness. As you were listening, did 
he offer any statistical analysis in his report? 

A No. He offered a set of numbers, but he didn’t 
do any statistical analysis. 

Q And that is a statistical analysis of the relative 
compactness of the various districts? 

A Correct. Where you might do a test comparing 
the two. 

Q Did he offer a statistical analysis or a test 
comparing the two in his testimony in this court? 

A No. 

Q Did you? 

A I did in my reply report.  

Q And what did it show? 

A I compared the distribution of compactness 
scores under the 12 challenged districts, and compared 
that to the distribution of compactness scores in the 88 
other districts, and found that there were statistically 
significantly different distributions for each of the 
scores, Reock, Polsby-Popper, and Schwartzberg. 

[745] Q  So what does that tell us? The difference, 
what does it mean to be statistically significant? 

A That means that the chance of these differences 
occurring just arbitrarily or by happenstance is less 
than 5 percent. 
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So 95 percent of the time if you drew maps with 

compactness in mind, 95 percent of the time you would 
expect to observe differences in compactness of this 
large – this much or larger if these districts were being 
treated differently than other districts in the map. 

Q And Dr. Hofeller testified that we look at 
compactness sort of as a flag. Do you agree with that? 

A Correct. 

Q And what’s it a flag for? 

A It’s a flag to call your attention to maybe 
something irregular happened over here and for closer 
examination of what might have occurred. Look at – 
calls for looking at the demographics, political 
performance of the districts, and so forth. 

Q All right. Now, let’s switch gears to a different 
topic. We have heard various testimony about dif-
ferent ways of calculating the black voting-age 
population. 

Do you recall that?  

A Yes. 

Q Do you work with census data professionally? 

[746] A  I do. 

Q Do you work with the Department of Justice?  

A I do. 

Q Can you explain what your interface with the 
Department of Justice is and when. 

A I am the Department of Justice’s expert in  

the Texas voter ID case both under the Section 5 
proceedings and under the Section 2 proceedings. 
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Q They have hired you to be the expert witness for 

the Department of Justice?  

A Correct. 

Q Okay. Are you familiar with the way that they 
use black voting-age population and calculate it?  

A I am. 

Q Okay. Can you explain how black population 
data is collected or African-American population data 
is collected for the purposes of the United States 
Senate – census. Sorry. Census. 

A When the census enumeration is sent to every 
household, the questionnaire contains a question for 
race and a question for ethnicity. 

Q Okay. So let’s focus just on the race piece. What 
are the choices that a citizen is asked to fill out when 
they are asked about their race? 

A Under race, you are asked if you are white, 
black, [747] Asian-American, Pacific Islander, or 
native American. Other race, you can fill in whatever 
you would like to say. Or multiple races, and you can 
identify different racial categories. 

Q And when the census data is released, what is 
the black population or black voting-age population, 
what is that number? 

A That number is anyone who identified 
themselves as black according to that racial question. 

Q Okay. Now, we also heard about ethnicity. How 
is that – that’s a second question? 

A Second question is ethnicity, and it concerns 
Hispanicity, are you Hispanic or not. 
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Q And how does that relate to the black voting-age 

population number, if at all? 

A Well, when Census releases its data sets to the 
states for purposes of redistricting and other voter 
rights questions, some states have large Hispanic 
populations and also large black populations, and 
there has to be a careful accounting of how blacks and 
Hispanics are treated say in different part of the state. 

Florida, Texas, and California all have pretty 
substantial black populations that are both black and 
Hispanic. 

If you’re constructing a black district, you would 
[748] want to pay attention to the black numbers. But 
if you are constructing a Hispanic district, you would 
want to pay attention to that second question, which 
is Hispanicity, and you might want to distinguish 
black Hispanics from non-black Hispanics. 

And that’s why Census creates this separate 
category of black Hispanics. And I realize it can be 
confusing if you are looking at the data to get the 
columns right and do the addition of the columns 
correctly. 

Q So for the purposes of let’s say, for example, 
your expert testimony on behalf of the Department of 
Justice in the Texas case, what number would you look 
at to determine the black voting-age population? 

A I would look at black people who consider 
themselves black on that first question without regard 
to the Hispanicity question. 

Q Is there any difference between that number 
and the number reported by the Department of 
Legislative Services in Virginia? 

A No. 
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Q It’s the same?  

A Yep. 

Q Does it matter whether you use – 

JUDGE PAYNE: Which numbers are they?  

MR. HAMILTON: I’m sorry? 

[749] JUDGE PAYNE: Between which number and 
the one used by the DLS? 

BY MR. HAMILTON: (Continuing) 

Q The number reported as to the black voting-age 
population reported on the census information to the 
Department of Justice and DLS. 

A The Census provides the entire questionnaire, 
and the entire data set has many columns in terms of 
what’s provided. 

What counts as black voting-age population from 
the perspective of analyses of DOJ is consistent with 
what DLS presented in terms of the black voting-age 
population. 

Q Does the number somehow change when you 
look at it through the software program we’ve heard 
talked about called Maptitude? 

A No, the program is not relevant. You have a 
database, like Excel or something, you upload your 
data into it. It doesn’t matter which software program 
you’re using. 

Q Does it matter if you’re using a software 
program called AutoBound? 

A No. This is just a question about which fields or 
columns in the spreadsheet you’re looking at. 
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Q Okay. Let’s take a look at, to maybe help clarify 

this, Exhibit 47. We’ll call it up on the screen. I know 
it is very, very small, and I apologize for that. That’s 
[750] the data. We’re looking specifically at page 7. 

Can you with your hand maybe circle where it is 
that you would find the black voting-age population? 

JUDGE PAYNE: What is this? 

Q Well, this is part – well, Dr. Ansolabehere, can 
you identify what this document is? 

A It says HB 5005, passed April 28, 2011, House 
plan voting-age population. 

Q This is an excerpt from the Commonwealth of 
Virginia’s report to the Department of Justice in 
connection with its preclearance of the 2011 plan, 
correct? 

JUDGE LEE: What page? 

MR. HAMILTON: We’re looking at page 7 
specifically. 

JUDGE LEE: Thank you. 

MR. HAMILTON: But we’re really just looking at 
the form at the moment. 

JUDGE PAYNE: But it is Exhibit 47? 

MR. HAMILTON: It is Exhibit 47. It’s in evidence. 
It’s just an excerpt from the preclearance submission, 
Your Honor. 

BY MR. HAMILTON: (Continuing) 

Q So where would you look if you wanted to see 
the black voting-age population? 

A Percent BVAP. 

[751] Q  Okay. And if you mark that on the –  

JA 2174



 
A Marked the top of the column, yeah. 

Q Okay. For the record, can you count the columns 
over so you could tell us which column it is, or maybe 
read the heading of the column? 

A It says: Percent VAP Black. 

Q Percent Black VAP. Maybe move a little closer 
to the – 

A Percent VAP Black. 

Q There you go. Thank you. Now, have you had an 
opportunity to review Exhibit 47 and the numbers 
reported on this spreadsheet for each of the 12 
challenged districts? 

A I have. 

Q And are they all above 55 percent black voting-
age population? 

A They are. 

Q Okay. And you have confirmed that. So let’s just 
look at one. On this page, I think you can see House 
District 63, is that right? 

A Correct. 

Q And what’s the black voting-age population 
there?  

A 59.5. 

Q Okay. Thank you, sir. 

JUDGE PAYNE: Before you go any farther, I need 
[752] to understand something. Excuse me for 
interrupting. 

But there has been some testimony that DLS used  
a population, a black voting-age population that 
included Hispanic voters. 
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Are you saying that that did not occur? 

THE WITNESS: I don’t know exactly what that 
testimony was referring to because I didn’t have the 
data that they were looking at before me. 

JUDGE PAYNE: But apart from that, are you 
saying that your understanding of this figure that was 
prepared by DLS, when it says BVAP, does not include 
Hispanics? 

THE WITNESS: Their data include white includes 
Hispanic, black includes Hispanic, Asian includes 
Hispanic, because they are separate questions, they 
are just separate columns. 

BY MR. HAMILTON: (Continuing) 

Q So if you wanted to know the numbers – 

JUDGE LEE: I don’t think you answered his 
question. 

A So BVAP includes Hispanic. White VAP 
includes Hispanic. Asian VAP includes it. Because 
Hispanic is a separate question. 

JUDGE LEE: He’s asking about this chart.  

THE WITNESS: Right. 

JUDGE LEE: Does this chart include in black BVAP 
[753] Hispanic? 

THE WITNESS: Correct. Because anybody who 
identifies as black on the racial question is counted as 
black, regardless of how they answered the Hispanic 
question. 

Similarly, anyone who answers white is counted as 
white regardless of how they answered the Hispanic 
question. 
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JUDGE LEE: So you’re saying the Hispanic and 

black numbers are double-counting? 

THE WITNESS: Yes. If you wanted to get a 
complete separation of those, you would create 
another category of black Hispanics, black non-
Hispanics, white Hispanics, white non-Hispanics, 
Asian Hispanics, Asian non-Hispanics. You would 
have to go through and separate each of those. 

JUDGE KEENAN: So are you saying then that the 
Department of Justice’s designation of BVAP includes 
Hispanic black, and that DLS’s does likewise? Is that 
what you’re saying? 

THE WITNESS: Correct. 

JUDGE KEENAN: You’re saying that both metrics 
include Hispanic blacks? 

THE WITNESS: Right. When the Department of 

Justice considers the performance of districts and 
the [754] racial composition of districts and the 
question is whether it is a black district, they look at 
black voting-age population, black Hispanic – people 
who – regardless of how people identified on the 
separate ethnicity question. 

JUDGE LEE: So was there any real difference 
between what Delegate Jones said about 55 percent on 
the floor and what was submitted to the Department 
of Justice? 

THE WITNESS: I’m not sure I completely 
understand the question, but – 

JUDGE LEE: Much has been made of the 55 percent 
being a rule. There were statements on the floor about 
all the districts north of 55 percent. 
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My question is whether the 55 percent in this 

submission to the Department of Justice, that’s the 
same number that they were talking on the floor, is 
that right? 

THE WITNESS: That’s my understanding. 

JUDGE PAYNE: In your study of the record in this 
case, do you understand that the percent BVAP stated 
in this Exhibit 47 is the same number, the same 
percentage number as what Delegate Jones called 
DOJ BVAP or DOJ black? 

THE WITNESS: I heard Delegate Jones refer to a 
54 percent number. I don’t know exactly which 
number that was because I don’t know what columns 
in the spreadsheet [755] he was referring to. 

My interpretation of that is he was likely looking at 
a separate column that is distinguishing people who 
consider themselves black and non-Hispanic and black 
and Hispanic, but that’s – 

JUDGE PAYNE: Do you remember the testimony 
about the Intervenor-Defendants’ Exhibits 56 and 57? 

THE WITNESS: I don’t remember exactly which 56 
and 57. 

JUDGE PAYNE: Can you put them up for him? 
Well, I tell you, we’ll do that later. Somebody needs 
ultimately to sort out what I perceive to be a 
difference, and maybe the others don’t. 

But I understand that the black DOJ figures are 
slightly different than the DLS black figures are. And 
you all have made a lot of it in cross-examination, and 
nobody has – and now he says they’re the same. So I’m 
confused. 

MR. HAMILTON: Well, I think – 
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JUDGE PAYNE: So maybe you can do that in your 

questioning or – 

MR. HAMILTON: I will try. 

JUDGE PAYNE: Maybe you will have to do it in 
your argument, but we’ll see. 

MR. HAMILTON: Well, I will try both. 

[756] BY MR. HAMILTON: (Continuing) 

Q Dr. Ansolabehere, the numbers that are 
reflected on this spreadsheet were the numbers 
utilized by the Commonwealth of Virginia to report to 
the Department of Justice for the purpose 
preclearance what the black voting-age population 
was in each of the 12 districts, correct? 

A Correct. 

Q So regardless of what DLS may or may not have 
done, this was the number the Commonwealth 
reported to the Department of Justice? 

A Correct. 

Q And in every case it was above 55 percent?  

A Correct. 

Q And that’s consistent with everything that 
Delegate Jones said on the floor in the transcripts that 
we’ve heard about in this courtroom, correct? 

A That’s consistent with everything I heard about 
the floor testimony. 

Q All right. In your experience, your professional 
experience in calculating black voting-age population 
for the purposes of doing any of these kinds of racial 
bloc voting analyses, is this the number that you use? 
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A Yes, I would use the percent black voting-age 

population where it’s just looking at the racial 
question. 

[757] Q  Sure. And when we’re looking at black 
Hispanic – I’m sorry, black voting-age population  
for Section 5 purposes in a state in which that’s  
the relevant question, do you even care about the  
Hispanic – the answers to the Hispanic number? Is 
that relevant? 

A If you were – the only time the Hispanic would 
come up is if you had a question about whether you 
were creating a majority-minority district where it 
was black plus Hispanic. But in this case, they’re all 
majority black districts. 

Q So is it relevant to the analysis?  

A No. 

Q The answer to that question, do we even care?  

A No, not as – not for this analysis. 

Q And – okay. Let’s move on. And I hope I’ve 
answered the Court’s questions. If not, I will try – 

JUDGE LEE: The testimony is before us. Thank you 
very much. 

MR. HAMILTON: Thank you. 

JUDGE PAYNE: We will get into that a little bit 
later. 

MR. HAMILTON: You got two different answers. 
Thank you. 

BY MR. HAMILTON: (Continuing) 

Q Let’s switch to some data issues. Dr. Katz 
testified [758] that he and his teaching assistants had 
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some difficulty in replicating the data set that you 
used. 

Do you recall hearing that testimony?  

A I heard that. 

Q Did he raise that point in his report? 

A No. 

Q Did he ask you for assistance or clarification?  

A No. 

Q Did he ask you for the data?  

A No. 

Q Did Dr. Hood have any trouble with replicating 
the data set, to your knowledge? 

A No. 

Q He didn’t report any in his report, did he?  

A No. 

Q Where would you be able to find this data? Was 
it publicly available? 

A I posted the data at the election data archive at 
Harvard’s Dataverse.  

Q What is that? 

A I manage a large data archive of election data 
where we’ve taken all the census data and merged it 
in at the precinct level or voting tabulation district 
level to all of the election data. So you can access the 
census and election data for every state in the United 
States. That [759] archive was started in 2008. 

JUDGE LEE: How do you find it? 
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THE WITNESS: You can go to Dataverse, I think 

it’s .iq.harvard.edu. 

JUDGE LEE: Can you say that faster? 

THE WITNESS: If you just – actually, just get in 
Google and type Harvard election data archive 
Dataverse, and you should get there. 

JUDGE PAYNE: You don’t need a password? 

THE WITNESS: No, it’s publicly acceptable, free to 
the universe. 

BY MR. HAMILTON: (Continuing) 

Q You mentioned that in your deposition?  

A I did. 

Q Who funds that data archive? 

A The Sloan Foundation, Pew Foundation has 
provided us some funds, and the Dean of the College 
of – Dean of the Faculty of Arts and Sciences at 
Harvard. 

Q And what’s the purpose of it? 

A The purpose is to provide free publicly available 
data for purposes of analyzing elections. It helps the 
academic community. The New York Times has used 
it. CBS News has used it. Huffington Post has used it. 
Other people who do graphics and so forth, info 
graphics, rely on it just to make maps and do analyses. 

[760] Q  Is it something you utilize professionally in 
the normal course of your work? 

A Yes, I do research using it. 

Q How many downloads have there been from 
that archive?  

A I think about 80,000. 
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Q Anyone complain about data integrity issues? 

A No. Every once in awhile we will get some 
questions about how to use data or possibly a 
corrupted file. We fix the file and put it back up. 

Q Okay. So Dr. Katz could have looked there if he 
had wanted to? 

A I believe so. 

Q Now, Dr. Katz and I believe Dr. Hofeller this 
morning have suggested that the real election in the 
House of Delegates elections is at the primary level, 
and we ought to be – and that you’ve made a mistake 
because you looked at the wrong elections and you 
should have been looking at the primary elections. 

Do you recall that testimony?  

A Yes. 

Q I think Dr. Hofeller called it the wrong data this 
morning. Do you agree with that? 

A Do I agree with which? 

Q That you were looking at the wrong data?  

A No. 

[761] Q  Why didn’t you look at the primary data? 

A There are almost no contested primaries in 
these 12 challenged districts. I looked up online at the 
Virginia State Board of Elections when I started this 
project, the number of primary contests and general 
elections contests in House of Delegates elections, and 
found that from 2001 to 2013, so under the old plan 
and under the current plan, there were only 12 
challenged primaries, I believe, over the entire 12-year 
period. That is about one challenged primary per 
district. 
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Q Over which period of time?  

A 2001 to 2013. 

Q Is that enough data to do a meaningful 
analysis?  

A No. Most of the districts had no challenged 
primaries. 

Q Okay. Now, Dr. Hofeller this morning said you 
weren’t really doing an analysis to identify the 
candidate of choice, you were just doing a partisanship 
analysis. 

Do you agree with that? 

A No. I think what I do is a standard sort of 
analysis to identify candidate of choice in different 
elections. 

Q And how does that identify the candidate, the 
candidate of choice for the minority population? 

A It asks for each election studied which 
candidate was chosen by a majority of the minority 
population. 

[762] Q  And is this this regression analysis that we 
talked about earlier? 

A Yes. 

Q And is that able to sort out the difference 
between race – or to identify the minority party 
candidate of choice? 

A Correct. For each election I would do a separate 
analysis asking for each election which candidate was 
the preferred candidate of the minority – majority of 
the minorities. 
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So most of the time 90-plus percent of the blacks 

preferred the Democratic candidate. 

Q And how about the whites, did they have a 
similarly consistent preference for a single party? 

A No. 

Q Was – did you observe variation?  

A Yes. 

Q What was the range of that variation? 

A The range of that variation ranged, it went from 
about 35 percent of the whites in some districts 
preferred the Democrat to the Republican to about 75 
percent in some districts, about 75 percent of the 
whites referred the Democrat to the Republican. 

JUDGE LEE: Which part of Virginia was that? 
Really, I mean, the Virginia legislature has been [763] 
Republican for years. What district are you talking 
about? 

THE WITNESS: I would have to look up the exact 
table, but I think one of – some of the Richmond 
districts had that characteristic. 

JUDGE PAYNE: That’s just Richmond, is that what 
you’re saying? I didn’t understand that. 

THE WITNESS: I think some of the Richmond 
districts had very high white vote for black preferred 
candidates. I think it was down in the Greensville and 
Dinwiddie areas that we saw the whites preferring the 
opposite candidate. So that’s where, I think it was 63 
and 75 is where I saw the lowest amount of white 
support for the black preferred candidate. And up in 
the Richmond area in the city – 
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JUDGE LEE: No, my observation had to do with 

your saying that 75 percent of the whites preferred the 
Democratic candidate. Which part of Virginia is that? 

THE WITNESS: Again, I would have to look at the 
report to look at which districts it was in, but – 

MR. HAMILTON: We are just going to get the report 
here. I will put it up on the screen in just a moment. 

BY MR. HAMILTON: (Continuing) 

Q But while they’re doing that, one of the 
criticisms [764] that we heard this morning from Dr. 
Hofeller was that you were only looking at even year 
elections, which are different than the odd year 
elections for the House of Delegates. 

Do you recall that? 

A I do. 

Q And is that an accurate statement by Dr. 
Hofeller this morning? 

A No. I also looked at the governor in 2013, which 
is an odd year election. And there was a House and 
Senate, House of Delegates and Virginia Senate 
election at the same time. 

Q So what were the four elections that you looked 
at in doing your analysis? 

A U.S. President in 2008. U.S. President in 2012. 
U.S. Senate in 2012. And governor in 2013. 

Q And which of those were done on even years? 
Which of those elections were held on even years? 

A The first three, the two presidential elections 
and the U.S. Senate election. 

Q And one of them was held in an off year?  
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A Correct. 

Q Okay. Did you also look at the attorney general 
or lieutenant governor race? 

A No. 

[765] Q  Did you examine them and then discard 
them, or just never look at them at all? 

A I did examine them. For each of these offices, I 
looked at the relationship and the correlation and  
the mean value for the vote share for the Democratic 
candidate compared to the vote share for the Demo-
cratic candidate in House of Delegates elections in 
each area. And I found in each of these districts there 
is a high correlation where there was contested House 
of Delegates elections between the vote for each of 
these offices, the ones that I studied, and the House of 
Delegates election. 

Q So the purpose of that was to try and determine 
using this other set of statewide elections whether 
those closely aligned or did not closely align with 
contested House of Delegates elections? That’s what 
you were looking at? 

A Correct. 

Q And your conclusion was that they closely 
aligned? 

A The ones that I studied did. Lieutenant 
governor and attorney general did not, so I did not 
study those. 

Q Is that the reason you left them out of the study?  

A Correct. 

Q Okay. And using that in your professional 
experience, did you believe that to be an accurate way 
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of determining the candidate of choice in these 
elections where we have [766] such limited House of 
Delegates elections?  

A Yes. 

Q Okay. Now, you testified a moment ago that 
there were 12 contested – over a 13-year period, I 
think you said, there were 12 contested primaries in 
these 12 challenged districts, did I hear you correctly? 

A Correct. 

Q How many contested general elections were 
there? 

A Over that same time span from 2001 to 2013, 
there were 28. 

Q Okay. So why didn’t you use those 28 House of 
Delegates elections in order to conduct your analyses? 

A A couple of reasons. One is about half the House 
of Delegates races, House of Delegates seats didn’t 
have any competition. Most of those were concentrated 
in a couple of those districts. 

And also, the voting tabulation districts at stake in 
the new map didn’t always have contestation. So 
because they had taken like the district from 2009 and 
reconfigured it, some of the VTDs in the new 2011 map 
didn’t have any competition in 2009 because they were 
from another House of Delegates election. 

So there just was not enough information from the 
general elections or the primary elections for the 
House of Delegates to really do an analysis of which 
candidates [767] were preferred and whether those 
were performing districts. 

Q Now, Dr. Katz testified that he didn’t know 
because he didn’t do an analysis to determine whether 
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the results from the statewide elections correlated 
with the results from the contested House of Delegates 
elections data set that he was looking at. 

You did that analysis, correct?  

A I did. 

Q And that’s what you just talked about a moment 
ago, we don’t need to go through it again, but there 
was a real close correlation between the two? 

JUDGE PAYNE: Mr. Hamilton, I don’t think we 
need for you to summarize the testimony and then ask 
if he agrees with it or not. Just ask him the question 
you want to ask him and then we’ll be finished a lot 
quicker than if you start to testify about what 
somebody else testified to, if you will, please. 

MR. HAMILTON: All right. Thank you, Your Honor.  

BY MR. HAMILTON: (Continuing) 

Q Dr. Ansolabehere, the table, we put up the 
results of the ecological inference study done by the 
intervenors’ expert simply for convenience. 

So in answer to Judge Lee’s question, where was the 
strong white crossover voting, in which districts? If 
you [768] could just point that out. 

And for the record, this is Intervenors’ Exhibit 16 at 
page 24. 

A So up around 75 percent or so, HD 71, that is 72 
percent of the whites voting for the black preferred 
candidate in that race. 

JUDGE PAYNE: That’s Richmond, is it? 

THE WITNESS: In Richmond in 2009. And then in 
2013, it is 77.1. 
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JUDGE PAYNE: That’s Richmond again? 

THE WITNESS: Yeah. And then again up in the 70’s 
range, the whites in HD 69, bottom row, about 73 
percent. 

JUDGE PAYNE: Where is that, 69? 

THE WITNESS: It’s Richmond as well. And then 
there are other districts which are well above 50 
percent. For example, HD 95 in 2013 had 63 percent. 
That’s this – sorry. That’s this figure right here, that’s 
in the Hampton area. And so, 69 is also under the old 
district 67.5. 

BY MR. HAMILTON: (Continuing) 

Q All right. Maybe we could just briefly look at the 
other side. Can you identify where there is really low 
white crossover voting? 

A Could you erase the red dots? 

[769] HD 75 has, in this analysis, 41.4, right there. 

Sorry. And 34.8. That’s down in the – south of 
Richmond in the Greensville area. 

Q All right. 

A Also District 80 has 36 percent. 

Q So this is another way of simply – well, what 
we’re looking at here is different voting patterns, 
different political preferences in different parts of the 
state, is that right? 

A Correct. 

Q Let’s take a look at Defendant-Intervenors’ 
Exhibit 16, I think it is the same exhibit, at page 19, 
Figure 9. There is that S-shaped table that Dr. Katz 
prepared. 
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Do you recall that testimony? 

A I do. 

Q Now, he testified that the elections in the lower 
right-hand corner, that all those little dots on the 
bottom and all those little dots at the top represent 
elections, and then they’re plotted on this chart. 

And he testified that the elections in the lower right-
hand corner represented Delegate Morrissey and 
Delegate Carr’s election. Do you recall that? 

A Yes. 

Q Is that a yes? 

[770] A  Yes, I recall that. 

Q Are they – what’s their race, do you know?  

A They are white. 

Q Okay. So are they properly reflected on this 
table?  

A If this is an analysis of the ability to elect 
candidates preferred by minorities, candidates 
preferred by black voters, no. 

Q Where should they have been – if that’s the 
purpose of this table, how should they have been 
reflected on this table? 

A They should be up here. Because they won those 
elections and they were preferred, according to the 
ecological inference analysis, they were preferred by 
large majorities of the minority community. 

Q And how would that affect the S-shaped curve 
that is plotted by Dr. Katz in this table? 

A Well, I don’t have the data before me, so I  
can’t run the analysis, but having done analyses like  
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this – not this analysis, but having done logit analyses 
many times over my career, it would shift the curve so 
that it ran over here somewhere. 

I don’t know if that’s exactly where it would go, but 
the idea is these values down here, sort of outliers that 
are dragging the curve down, so they will affect the 
estimated probabilities. If those get swapped up to 
being [771] 1s instead of 0s, the probability of electing 
an African-American preferred candidate will go up 
out in this – out in this area of the chart. 

And that would affect the curve, it would shift the 
estimated curve this way. 

JUDGE PAYNE: So you are moving the curve on 
Figure 9, keeping it roughly the same shape, but 
you’re moving it to the left margin, is that right? 

THE WITNESS: Correct, the same of the function – 

JUDGE PAYNE: What would that do to the 
conclusion of his testimony that at 50 percent BVAP it 
would take 52 percent of the vote to elect a candidate 
of choice, in your judgment? 

THE WITNESS: It would – say that at 50 percent 
BVAP, it would take a lower percentage of the vote to 
elect the candidate. Or at 50 percent BVAP, they 
would have a higher probability of electing the 
candidate of choice. 

JUDGE PAYNE: What percent of the vote? 

THE WITNESS: I don’t know exactly because I don’t 
have the data before me to actually estimate the curve. 

JUDGE PAYNE: All right. Sorry.  

BY MR. HAMILTON: (Continuing) 
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[772] Q  So did this predictive business, this looking 

into the future stuff of how a new district will perform, 
is that essential to evaluating whether these House 
districts will retain the ability to elect minority 
candidates of choice?  

A Say that again. 

Q Is this predictive analysis of how the new 
district will perform in future elections, is that 
essential to evaluating whether these House districts 
will retain the ability to elect? 

A Some sort of predictive analysis is necessary. 
Are you referring to Dr. Katz’ analysis or something 
else?  

Q Just in general. 

A In general, yes. 

Q Is there more than one way to do that? 

A Yes, there are two standard ways to do that.  

Q Okay. Can you explain the first. 

A The first standard way to do that is to take 
elections in that area, and they could be all sorts of 
elections, I looked at those, the four already discussed, 
and examine what the vote share would be in the 
reconfigured district. That is, take the voting 
tabulation districts in the newly configured district 
and simply calculate what percentage of the vote for 
say U.S. President or governor, whatever the key 
election is, would be. 

The idea there is, black voters have expressed a 
[773] preference for this candidate. Do they win a 
majority of votes in the newly configured districts for 
the candidates for which they expressed a preference? 
And that’s the first analysis you would perform. 
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Q And is that contained in your report, sir? 

A It is. 

Q And before we go to your report, is that similar 
to what Dr. Hood did? 

A It is. 

Q Okay. So which tables is this from your report?  

A In my original report, Tables 14A and 14B. 

Q Can you explain briefly how we should read – 
what these tables are telling us. 

A This tells you for the elections in question, the 
election studied in this particular table, what 
percentage of votes were won by the minority 
preferred candidate. In this case the Democrat for 
District 63, 69, 70, et cetera. Those are the rows. 

And then the columns are under the benchmark 
configuration of the district, and under the con-
figuration of the District under HB 5005. The first two 
columns of calculated numbers are for President 2008. 
Second two are for President 2012. 

Q And what is your conclusion looking at the 
population results analyzed this way? 

[774] A  In these districts, the minority preferred 
candidates would win at least 62 or projected to have 
won 62 percent or more of the vote in every one of these 
districts, and it ranged from 62 up to 88 percent. 

Q Okay. What’s the second one – you mentioned 
there were two ways to look at this. What’s the second 
way to look at it? 

A The second way, which I also provided in my 
original report and in my reply report, is to take the – 
rather than start with the votes, to start with the 
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racial composition. Estimate the voting behavior of 
each of the racial groups. And then based on the racial 
composition of the district, project or estimate what 
the vote share would be for each of the elections 
studied. 

Q And did you do that? 

A Yes. 

Q Is that an unusual form of analysis? A No. 

Q Is this one of the functional analyses that we’ve 
heard about as described in the Department of Justice 
regulations? 

A Yes, both of these analyses would be done as 
part of a functional analysis for a district.  

Q Okay. 

JUDGE PAYNE: That’s not the question. The  
[775] question was whether they are described or 
mentioned, I don’t know which, in the Department of 
Justice regulations? 

THE WITNESS: I don’t know if they are in the 
regulations, but they are part of the submissions to the 
Department of Justice. 

BY MR. HAMILTON: (Continuing) 

Q I think the question was, is this a form of  
the functional analysis that is described in the 
Department of Justice regulations? 

JUDGE PAYNE: That’s not the question. The 
emphasis there is whether it is described by the 
regulations. You’re talking about whether it’s a 
functional analysis. 

JA 2195



 
MR. HAMILTON: Correct, Your Honor. I didn’t 

mean to ask him is it required by the Department of 
Justice. 

BY MR. HAMILTON: (Continuing) 

Q I just asked, is it a form of functional analysis 
as described in the regulation? 

A It’s a form of functional analysis. I don’t know if 
it is prescribed by the regulations. 

Q And in doing this kind of analysis, you used 
ecological regression, correct? 

A Correct. 

[776] Q  And Dr. Katz prefers ecological inference?  

A Correct. 

Q Which is the standard in the business, or is it 
just a coin flip between using these two? 

A Ecological regression is the standard. 

Q And so, when was ecological inference first 
developed?  

A Ecological inference is also known as the 
method of bounds, and it was developed in the mid-
1970s. 

Q Has it gained wide acceptance since that time?  

A No. In part because it is hard to calculate. 

Q What percentage of the analyses in this area 
uses ecological regression versus ecological inference? 

A I would say about 90 to 95 percent of the 
analyses that I have encountered use ecological 
regression. 

JA 2196



 
Q And which of the methods was utilized in 

Thornberg versus Gingles, if you know?  

A Ecological regression. 

Q Is ecological inference stable, by the way, as a 
statistical measure? 

A As a – there is an algorithm for calculating it, 
and it takes, as Dr. Katz testifies, it takes a long time 
to converge. It takes like six hours sometimes to get a 
number, one number for one district. So it is very 
computer intensive. 

Q Dr. Katz criticized your analysis or certain 
results [777] of your analysis for being out of bounds, 
and he put up some nice looking tables to try and show 
that. 

Did your analyses violate any of the bounds in your 
study? 

A No. 

Q Can you explain that. 

A So if the predicted – the question is about the 
parameter that comes out of a statistical model versus 
the predicted value that you would use for doing an 
analysis. And none of my predicted values violated the 
bounds. 

Q In this case specifically, you examined Dr. Katz’ 
ecological inference-generated results, right? 

A Correct. 

Q Did those differ from the ecological regression-
generated results that you conducted in your original 
report? 

A As I mentioned in my reply report, the black 
percentages are different by only a couple percentage 
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points. I think the average was five percentage points 
total. And the differences, to the extent that there are 
any difference, are in the white – among white voters. 
And those only arose in two House of Delegates 
districts. 

Q And if the Court wanted to find this analysis 
later, where would they be looking in your reply 
report? 

A I don’t remember the exact table. 

[778] Q  Was that Table 5? 

A That’s Table 5 of my original report. 

Q Okay. And which method of reviewing this 
showed more racial polarization, the ecological infer-
ence analysis or the ecological regression analysis? 

A The ecological inference analysis showed less 
racial polarization. The ecological regression analysis 
shows somewhat more racial polarization. 

In the two districts where we have a difference of 
results, his analysis, Katz’ EI analysis showed no 
racial polarization, and mine showed some racial 
polarization. 

Q Now, another suggestion we heard last week 
was that the presence of an American presidential 
candidate on the ticket somehow distorted the results 
in the 2008 and 2012 elections. 

Do you recall that?  

A I do. 

Q Does it matter? 

A I don’t think so. I analyzed the data – that’s 
exactly why I was looking at the correlation between 
the vote share in the presidential, Senate, and 
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governor election and in the House of Delegates 
elections in question, just to make sure that there 
wasn’t something unique about one of those elections. 

So that if I did all the analysis in terms of one [779] 
election, I might be skewed, but it didn’t affect any of 
the conclusions. 

Q Now, your choice, the way that you approached 
identifying what were, for the lack of a better term, the 
benchmark districts or the benchmark elections that 
you were going to use to compare voter performance 
and do your analysis, have you done that before? 

A Yes. 

Q Is that something you do for CBS News? 

A Yes. For CBS News we’re always looking for 
what are the benchmark elections that will give us the 
most accurate prediction of the coming congressional 
election or the coming Senate election in a given state. 
We’re always looking for which elections, like a pres-
idential election, correlate highly with congressional 
or lower offices. 

Q And did you use that same method here in 
selecting elections for their predictive ability?  

A Yes. 

Q And is it possible to take those election results 
and project into the future and provide an estimate of 
how the modified, the new enacted district will 
perform in the future? 

A In the near future. I wouldn’t use it to project 
say at the end of the decade because of population 
shifts and [780] so forth. But in the near future. 
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Q And when you are creating these predictive 

models for CBS News, do you ecological regression in 
that analysis?  

A Yes. 

Q How accurate have your predictive modelings 
been over the time that you have been with CBS 
News? 

A I started with CBS, working at CBS in 2006. 
And I handle Senate and congressional elections, as 
well as presidential. And so far, we haven’t missed a 
state or a district. 

Q Now, there has been some suggestion last week 
that the racially polarized voting analysis is somehow 
unusual in connection with redistricting even in states 
governed by Section 5. 

Do you recall that testimony? 

A I do. 

Q Do you agree with that testimony?  

A Which part of it? 

Q That it is unusual, that racially polarized voting 
analyses are unusual and rarely done? 

A My experience in this area is that racially 
polarized voting analyses are done commonly in 
assessing the performance of plans. 

Q And in what specific states are you familiar 
with racially polarized voting analysis being done in 
[781] connection with redistricting in the states 
covered by – 

JUDGE PAYNE: That wasn’t what he answered, 
Mr. Hamilton. What he answered was that it was done 
in connection with performance. 
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Now you’re talking about drawing, and those are 

two different things. So – 

MR. HAMILTON: How about if I ask him both?  

JUDGE LEE: One at a time. 

JUDGE PAYNE: Just one would be good.  

BY MR. HAMILTON: (Continuing) 

Q All right. Well, let’s start first, are you familiar 
with how often racially polarized voting analyses are 
done in drawing maps during the process of doing 
redistricting itself? 

A I only know of a couple of situations where I 
know what they were actually using and looking at.  

Q Okay. Can you explain what those are? 

A Well, I know Massachusetts because I was 
involved in bidding for that, and they were looking for 
a racially polarized voting analysis as well as basic 
data provision. 

I know that the city council elections in New York 
used racially polarized voting analysis as part of their 
process. 

I believe that Texas, from everything I heard at 
various trials there, used racially polarized voting 
[782] analysis during the process of districting, but 
that was a long process. 

Q Okay. How about after the fact in connection 
with Section 5 preclearance submissions to the 
Department of Justice, are racially polarized voting 
studies often utilized in preclearance submissions? 

A My understanding is that it’s standard. So it is 
very common. 
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Q And in addition to Texas, Massachusetts, New 

York, are you familiar with any other states in which 
racially polarized voting analyses have been 
submitted to the Department of Justice? 

A Off the top of my head, I couldn’t list them, 
but –  

Q Arizona? 

A I do know that Arizona had one. It was – 

Q How about Virginia? 

A I learned from – in the context of this trial that 
there was something submitted in Virginia, but – 

Q Without doing some analysis of the extent of 
white crossover voting, is it possible for the General 
Assembly to determine whether the modified district 
preserved the ability to elect of the minority 
community? 

A Could you rephrase that question? 

Q Without doing some analysis of the extent of 
white crossover voting, could the General Assembly 
determine [783] whether the modified district 
preserved the ability to elect? 

A You’d need to – you’d need to know how all the 
racial groups were voting if you were going to take the 
second sort of analysis that I pursued. 

You could do the first sort of analysis and look at the 
reconfigured votes in different elections if you had 
done a racially polarized voting analysis and knew 
who the preferred candidates were of the minority. 

JUDGE PAYNE: We will take the lunch recess at 
this time. 

How much longer do you have, Mr. Hamilton? 

JA 2202



 
MR. HAMILTON: About 20 minutes I would think, 

Your Honor. 

JUDGE PAYNE: All right. 

NOTE: At this point, the lunch recess is taken.  

JUDGE PAYNE: All right. You are under the same 
oath you’ve taken previously, sir. Mr. Hamilton. 

MR. HAMILTON: Thank you, Your Honor.  

BY MR. HAMILTON: (resuming) 

Q Dr. Ansolabehere, you’ve testified this morning 
about the functional analysis that’s described in 
 the Department of Justice regulations. Is asking 
incumbent officer-holders what level of black voting-
age population they think they might need to ensure 
reelection a [784] functional analysis within the 
meaning of that regulation in your experience? 

A Not in my experience, no. 

Q What might the General Assembly have looked 
at other than a racially polarized voting analysis 
which we know they didn’t? 

A They could look at registration statistics, 
turnout statistics, election returns along the lines of 
the first analysis I described earlier. There are a 
variety of other statistical factors they could look at. 

Q How about just black voting-age population 
statistics in, say, for example, the companion Senate 
plan, would that be something to look at? 

A They could look at the black voting-age 
population statistics, yes. 

Q How about black voting-age population sta-
tistics in the enacted benchmark plan at the time it 
was adopted; would that be something to look at? 
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A Yes. 

Q Or the Congressional map that was adopted by 
the legislature? 

A Yes, to the extent that was informative about 
voting behavior in different areas of the state. 

Q How about black voting-age population and 
political performance in other jurisdictions; would that 
sometimes [785] be relevant? 

A It can be, yes. 

Q Or other offices in the same area, like mayor or 
city council? Is that data that the General Assembly 
might have looked at? 

A Yes. 

Q Okay. Let me turn your attention to Dr. Katz’s, 
what I’ve referred to as distance critique and 
specifically Plaintiff’s Exhibit 50 and table 11 which 
appears on page 82 of your report. 

Dr. Katz criticized your analysis in this table on  
the grounds that it failed to take into account  
the interdependency as it relates to proximity of  
these VTDs in different districts. I’m sure – that’s a 
summary. Do you recall that topic of conversation? 

A Yes. 

Q Did you fail to consider interdependency and 
proximity, Doctor? 

A No. 

Q Can you explain that. 

A So table 11 is a plan-wide analysis done to sort 
of set up table 12 which is looking at specific areas 
within the state. So that would take care of proximity 
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and distance and which districts are on the margins of 
each of the districts. 

[786] In addition, the earlier tables that come before 
this that are part of the same series of analyses ana-
lyzing whether race or party is a more predominate 
factor all look at the neighboring VTDs around the 
districts, which VTDs are moved in and out. Those are 
tables six, seven, eight, nine, and ten. 

Q How did Dr. Katz approach this question of 
proximity? 

A Dr. Katz measured proximity by finding the 
geographic center of the district and then measuring 
distance of VTDs from that center. 

Q Is that appropriate? 

A No, because these districts are highly non-
compact in some areas, as I noted in my reply report, 
so a simple distance measure is not going to capture 
the way the districts are nested. Also, that analysis, 
the analysis he is doing, is a plan-wide analysis, so 
every VTD in the entire state is included in his 
analysis. Table 12, I think, is the more appropriate 
analysis because that’s nested in each of the local 
areas. 

Q So let’s take a look at table 12, if we might. This 
is the same exhibit, for the record, Plaintiff’s 

Exhibit 50, table 12, page 83. Can you walk us 
through what this table is telling us? 

A This table examines inside each of the regions 
whether the racial composition, the black voting-age 
population of [787] each VTD or the partisan 
performance in each VTD is a stronger predictor of 
which VTDs are included in a district or not included 
in a district. 
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Q So can you pick an example? We won’t go 

through all five of the different areas, but give us one 
example and walk us through the numerical – the 
numbers on this table. 

A So in the last column, for example, the Hampton 
area, this means that a one-percent increase – or area 
that’s one percent more – has higher BVAP is one 
percent more likely to be included. That number is 
about – .09 is about one, so nine-tenths of a percentage 
point more likely to be included given the partisanship 
of that district. 

The second number in that column, negative .275, 
means that given the race of that district – of that 
voting tabulation district, a one percent higher 
democratic vote share means it’s a little less likely to 
be included in the district in question, 95 or 92 in  
this case. But that’s not a statistically significant 
coefficient. 

So race is a significant factor in the first – the first 
number in that column is a significant factor. Party is 
not a significant factor and even has the wrong sign in 
that case. 

Q And does the same hold true for each of the five 
areas [788] that you studied? 

A Yes. In each of the five areas, I found that race 
was statistically significant given the partisanship of 
the VTD in predicting whether that VTD was included 
in one of the challenged districts in that area, and that 
party was not a statistically significant factor given 
the race of that VTD. 

Q And how does this respond to Dr. Katz’s critique 
of your analysis? 
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A Well, this is looking within the specific area. So 

this is considering the local area, the proximity of the 
VTDs to that, to each of those districts. 

Q So let’s look at table 6A of your report. You 
mentioned that a moment ago. Can you explain what 
this table is telling us. 

A Table 6A is an analysis of VTDs that were in the 
benchmark map or not in the benchmark map and 
were in the HB 5005 or not in HB 5005, and in 
particular, the off diagonals look at – are the set of all 
VTDs that were in a district under one version of the 
map and not in that district under another version of 
the map, and the first cell is all the VTDs that were in 
under both versions of the map. 

So it consists of all – those three cells consist of all 
the VTDs that were in the districts, so they’d have to 
[789] be proximate. 

Q Okay. So I get that that – I take it that 
addresses the proximity critique raised by Dr. Katz? 

A Yes. In fact, these are all – those three cells 
consist of all the VTDs that were proximate in the 
sense they were in or out in one version of the map or 
not. So they were connected in one way or another to 
this district, to benchmark or HB 5005. 

Q What conclusion can we draw from that table? 

A Again, there’s a large difference between the 
likelihood that a VTD is moved into a district in terms 
of its BVAP and likelihood it was moved out of a 
district in terms of its BVAP. Those districts with 
higher BVAP were moved – disproportionately higher 
BVAP were moved in compared to those that were 
moved out. 
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Q What about politics, political performance of 

those VTDs? 

A Table 6B looks at the political performance of 
those VTDs, and the partisan differences were much 
smaller, about half as large as the racial differences. 

Q And so what did you conclude from that? 

A I concluded that race was a predominate factor 
compared to party. 

Q So in any of these two tables, table 6A, table 6B, 
did Dr. Katz, his critique, even purport to challenge 
your [790] analysis in either of these two tables?  

A No, he offered no analysis. 

Q Is there a proximity challenge when you’re 
looking just at the border of VTDs that were moved 
either in or out? Is that a fair critique of your analysis 
in these two tables? 

A No, it’s not. 

Q How about table seven, same exhibit, can you 
explain what this is? 

A Table seven summarizes the VTDs that were 
kept in the same district from one version of the map 
to another, from the benchmark to HB 5005. One 
might think of that as the core. VTDs were moved 
between African-American districts, between the 
challenged districts, so perhaps from 70 to 71 or 69 to 
70. VTDs were moved into one of the challenged 
districts from non-challenged districts. VTDs were 
moved out of the challenged districts from – out of a 
challenged district into a non-challenged district, and 
then all the VTDs that were not in either, under either 
map in a challenged district. 
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Q So looking just at the black voting-age popula-

tion, what are the differences between those that were 
moved in and those that were moved out? 

A About a 12 percentage point difference.  

Q Is that statistically significant? 

[791] A  Yes. 

Q How about partisan performance? 

A About a six percentage point difference. 

Q So the difference is it’s twice as large a 
difference. Is that – is that meaningful from a 
statistical perspective? 

A Yes. I did a statistical test, and it was a 
statistically significant difference. 

Q Did you hear Dr. Katz raise any proximity or 
any other kind of objection to table seven in the 
analysis presented there? 

A No. 

Q Let’s look at table eight. Can you explain what 
this table is? 

A Table eight does a similar analysis to tables 6A 
and 6B looking at each of the districts individually. 

Q What’s the difference between seven – between 
table eight and the tables that preceded it that we’ve 
just been looking at? 

A This is just a more detailed analysis, going 
district by district. 

Q Okay. District by district, and, again, you are 
looking at the precincts that were moved in versus 
moved out? 

A Correct. 
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[792] Q  Is there any legitimate critique of this one 

on the basis that you failed to account for contiguity or 
proximity? 

A No. 

Q And, again, that’s just because you’re looking at 
the margins of these districts? 

A Correct. 

Q What did you conclude about – as a result of 
your analysis that’s reflected in table eight? 

A That race was a predominate factor in the 
movement of VTDs in and out in most of the districts, 
and it was a larger factor than partisanship. 

Q It was larger. Was it statistically significant, 
the difference between race as an explanatory factor 
and partisanship? 

A On the whole. There were some districts where 
both were small, but where we saw racial differences, 
they were significant. 

Q And for the record, just so we can be clear, can 
you identify which districts where they were 
significant and where they were both small? 

A 63 was an example where both were – I 
observed significant differences on both scores. 75, 
race was predominant. 69, partisanship had a larger 
effect. 70, they were about the same. 71, race was very 
large and [793] predominate effect. 74, they were 
about the same and both significant. 77, both were 
large, but race was slightly larger. 80, they tended to 
be smaller. 

Q All right. How about table ten, same report, 
Exhibit 50? What is this table? 
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A These are the simple correlations and partial 

correlations between each of these factors and the 
likelihood of inclusion of a VTD in a district. 

Q Is there – did you fail to consider proximity 
here? 

A No, because we’re looking at whether they’re 
included in the areas. 

Q All right. And what did you conclude as a result 
of this analysis? 

A That race was a predominate factor, had 
stronger correlation than party in both cases, and in 
the second case, the partial correlations race, party 
was not a significant factor. 

Q Did Dr. Katz criticize this table on proximity 
grounds or any other grounds? 

A No, not in his report. 

Q So the only table that Dr. Katz leveled a 
criticism about was your table 11, the analysis in your 
table 11? 

A That’s correct. 

Q Now, Dr. Katz also faulted your analysis for 
failing to consider incumbency; do you recall that 
testimony? 

[794] A  Correct. 

Q How did Dr. Katz – or did Dr. Katz explain how 
he would have considered incumbency? 

A I didn’t hear a specific analysis suggested.  

Q Was it in his report? 

A No. 
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Q Well, would considering incumbency be con-

sistent with the African-American delegates and what 
they said in the videos that we were watching last 
week? 

A The African American delegates, from what I 
heard, indicated that they wanted districts that would 
perform even when there was no incumbent running. 
So they wanted districts that would perform quite 
apart from incumbency.  

Q Is incumbency relevant to the opportunity-to-
elect question that’s before the Court? 

A Not in my analysis, no.  

Q Why not? 

A The question at hand is whether the minority 
voters have the ability to elect their preferred 
candidates quite apart from whether that person is an 
incumbent. It’s not about the election of specific 
candidates. 

Q Just a couple more areas before we finish here. 
Dr. Hofeller testified this morning about core 
retention. Do you recall seeing core retention in the 
House criteria for drawing these redistricting lines? 

[795] A  I don’t recall that. 

Q What is the black voting-age population in the 
core if we describe the core as what was kept in the 
enacted map from what was in the benchmark map? 

A The black voting-age population in the core of 
these districts was always – was on average about 61, 
62 percent, and always disproportionately higher 
BVAP than the other areas. 

Q So what does retaining that core tell us? 
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A One interpretation of that is that you can choose 

any part of the district to maintain or retain which 
VTDs to swap out and suggest that BVAP was also an 
important consideration in how the core was defined. 

Q All right. I want to switch to Delegate Jones’s 
testimony here for just a moment. We heard some 
testimony about the way that the districts were drawn 
in the Hampton area; do you recall hearing that? 

A Yes. 

Q Delegate Jones said he drew it, in part, to avoid 
pairing – 

JUDGE PAYNE: Mr. Hamilton, please don’t 
summarize the testimony of other witnesses. Just ask 
the question you want to ask. We’ll pick it up. You can 
make whatever arguments you want to make about it, 
but it just doubles the amount of time that questions 
take. 

[796] MR. HAMILTON: Thank you, Your Honor. 

Q You testified a moment ago that you studied the 
movement of precincts in and out of the districts in the 
Hampton area; is that right? 

A Yes. 

Q Did the enacted plan pair incumbents in HD 94? 

A My understanding from testimony and the 
maps shown was, yes, it paired two incumbents. 

Q Which two? 

A Abbott and Oder, I think. 

Q Can you spell that for the record? 

A O-d-e-r, And I think Abbott is with two Bs and 
two Ts. 
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THE COURT REPORTER: Thank you. 

Q When you looked at the movement of VTDs in 
and out, was race or politics a better explanatory 
factor in that area? 

A Race was a stronger factor. 

Q And did that include the specific line in House 
District 94 involving the pairing of these two 
incumbents?  

A I’m not sure what the question is. 

Q The question is, you testified a moment ago that 
the movement of VTDs, that race was a better – the 
more powerful explanation than politics in explaining 
the movement of these VTDs in and out, and I’m 
asking, in this specific area of HD 94, is that true? 

[797] A  HD 94 is neighboring HD 95, so the analysis 
concerning the border of HD 95 and the Hampton area 
generally suggests that race was a predominate factor 
in the drawing of the districts in that area. 

Q All right. Let’s turn to HD 75, Delegate Tyler’s 
district. Do you know – there was a concern raised 
about prisoners in her district. Even accounting for 
those prisoners, did HD 75 retain the opportunity to 
elect? 

A Yes. 

Q Is the presence of prisoners in the district 
relevant? 

A The analysis of past voting in other elections 
and in House of Delegates elections already incor-
porates the turnout level, and those prisoners can’t 
vote to begin with, so it’s already factored in. 
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Q In other words, the prison was there in the 

benchmark and all the way through all the elections 
in between then and the enacted map; is that what 
you’re saying? 

A That’s correct. Those prisons are under –  

Q How about the – 

THE COURT REPORTER: I didn’t understand that. 

JUDGE LEE: I didn’t either. Go back to what you 
said about the prisons – 

THE WITNESS: The prisons were under both 
versions of the map. So if it was a performing district 
before with those prisons, it was a performing district 
[798] after. 

Q In other words, the prisons weren’t newly built 
in the district. 

A Correct. 

JUDGE LEE: What did you say about turnout, 
though? 

THE COURT: The turnout is already factored into 
the election statistics study, the percent vote projected 
to have been won under the benchmark map and 
under HB 5005. 

Q How many prisons are in HD 75? 

A Prisons and work houses, I think there are 
eight.  

Q And what’s the total prison population? 

A About 7,000. 

Q How many are African American?  

A About 4,800. 
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Q So if we factor that in and we drop the black 

voting-age population to 50 percent, would Delegate 
Tyler’s district have retained the ability to elect?  

A My analysis is that it would. 

Q By what percentage of the vote? 

A I think hers was around 60 percent, 59.-
something. 

Q Do the results differ if we use ecological 
regression versus ecological inference in conducting 
that kind of an analysis? 

[799] A  No, I reach the same conclusion either way. 

Q So does the presence of the prison population 
have any material effect on the ability to elect in HD 
75? 

A Not in my assessment, no. 

Q You’ve studied Dr. Katz, Hood, and Hofeller’s 
report and critiques of your work. Did you use 
standard methodology and statistical tools in 
conducting your analysis in this case? 

A I did. 

Q Did you have access to all the data necessary to 
formulate your opinions? 

A I did. 

Q And in your professional opinion after 
conducting the study, did race or politics predominate 
in the drawing of these 12 House districts? 

A My analysis and my conclusion is that race 
predominated. 

MR. HAMILTON: Thank you. No further questions.  

MR. BRADEN: Your Honors, I’ll be mercifully short. 
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CROSS-EXAMINATION 

BY MR. BRADEN: 

Q Were you present when the floor speech of 
Representative Tyler was played? 

[800] A  I don’t remember. Which one was that? I 
was present – I’m almost sure I was present for that. 
That was about HD 75? 

Q Yeah. That was the discussion where she 
discussed the prisoners in her district. 

A Yes. 

Q And do you know that she voted against the 
plan?  

A That’s what I’ve heard in this courtroom, yes. 

Q Do you know why she voted against the plan? I 
think she expressed concern regarding it not having a 
large enough black voting-age population? 

A That’s what I heard testimony – that’s what I 
heard. 

Q So are you saying she was mistaken about what 
she needed in that district for her to be reelected? 

A My analysis indicates that’s true. 

Q So you are representing to the Court you have a 
better understanding of electional politics in that 
district than Representative Tyler does? 

A I don’t know Representative Tyler’s under-
standing of elections in her district, and I don’t know 
what the basis for her judgment is about which areas 
she wanted in or out, but my analysis indicates that 
this is a district that would perform for an African-
American candidate. 
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Q Do you know whether she replaced an African-

American member in that district or a white member? 

[801] A  I don’t recall. 

Q If we could bring up HD – our favorite exhibit 
here, the map of HD 71. 

JUDGE PAYNE: Is that Exhibit 94, Intervenors’?  

MR. BRADEN: Yeah, 94, page four. 

Q And if you could take a look at that map, have 
you seen that before? 

A I have. 

Q And it’s, you said – I didn’t hear what you said. 
I’m sorry? 

A I have. 

Q So you understand the graphic and the legend 
for that map? 

A Yes. 

Q Okay. Were you present when Delegate Jones 
testified?  

A I was. 

Q And were you present when Delegate McClellan 
testified?  

A I was. 

Q If I could go – let’s leave this up, and I just want 
to ask you a question regarding table eight which you 
just testified to from your report. It’s page nine of your 
report. It’s Plaintiff’s Exhibit 50, and I think there was 
a discussion of the Richmond area.  

A Yes. 

[802] Q  And you pointed out in particular HD 17?  
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A Correct. 

Q And did I hear correctly that your analysis 
showed that this one had an especially strong showing 
of race predominating over politics in the drawing of 
the district? 

A Correct. 

Q Okay. So let’s look at the district for just a 
second here. Precinct 207, do you see that on the map? 

A Yes. 

Q Were you present for the testimony of Delegate 
Jones that this particular precinct was moved out at 
the specific request of an incumbent member who 
represented that in city council or was city counsel 
president? 

A Yes. 

Q But your analysis doesn’t examine that type of 
politics? You’re only talking about electoral politics?  

A I’m talking about the racial composition of the 
district and the voting patterns and strength in that 
district, not about how an incumbent – 

Q You had – 

JUDGE PAYNE: Wait a minute. He was answering 
the question. Not about what? 

THE WITNESS: Not about how the incumbent ran 
in a city council election in the past or how they 
performed [803] in the past. 

Q So if Delegate Jones were to say that the 
principal reason why this particular precinct was 
moved out of the district was based upon a request of 
an incumbent member, would you have any 
information to counter that? 
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A No. 

Q So wouldn’t you think that request was the 
predominate factor in moving that district out – that 
particular precinct out? 

A But I don’t know the basis of the request. It 
could have been race, it could have been party. My 
analysis indicates the movement of all these precincts 
in this area is more strongly related to race than 
politics. 

Q I’m sorry, you answered a question I didn’t ask. 
I was asking about this specifically. You did not hear 
Delegate Jones say he was asked by an individual who 
said he wanted it because he had represented it as a 
city council president; you didn’t hear that testimony? 

A I heard that. 

Q Do you have any reason to doubt that 
testimony?  

A No. 

Q There are three precincts in the northern part 
of this district. They are Summit Court, Hilliard, and 
Stratford Hall. Do you see those?  

A I do. 

[804] Q  What county are they?  

A Henrico, I think. 

Q They are not part of Richmond, are they? 

A They’re not in the Richmond – city of Richmond, 
no. 

Q So those three districts were – precincts were 
moved out, and that made Henrico County whole. 
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Wouldn’t that comply with one of the criteria adopted 
by the state? 

A Potentially, yeah. 

Q Does this analysis tell us anything comparing 
race to incumbency considerations? 

A I did not examine incumbency considerations. 

JUDGE PAYNE: So I guess the answer is no.  

THE WITNESS: No. 

JUDGE PAYNE: Is that right?  

THE WITNESS: No, just race. 

Q You didn’t consider service areas?  

A No. 

Q You didn’t consider communities of interest? 

A To the extent that I examined race, which is 
sometimes identified as a community of interest, 
geography, such as which counties these districts are 
nested in or local areas, county line crossings, city 
crossings, I did consider in that regard communities, 
but not beyond that. 

Q So not to beat a dead horse, or dead statistical 
analysis, sorry, your VTD analysis is only comparing 
the [805] variable of race to election results; correct?  

A Correct. 

Q And you make no comparison to any other of the 
criteria in this analysis other than those two; that’s it?  

A Well, there is an analysis of split county lines, 
whether the inclusion of a VTD split a county line, but 
beyond that, nothing else. 
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Q I have quickly, and it will be quick – I’m trying 

to – at the beginning of your redirect testimony, you 
had table two. I believe that’s on page 12 of your 
rebuttal report. Am I correct – is this the statistical 
analysis that you said that you did on compactness? 

A Below is a statistical analysis, and I think it’s 
table two if you would page down in the report. 

Q Where would be the statistical analysis? 

A Where I compare the rank of the compactness 
scores, the point was made by one of the experts, I 
think Dr. Hofeller, that the distribution of compact-
ness scores was not different for the challenged 
districts and the non-challenged districts, but in my 
reply report, I had conducted an analysis below this, 
below paragraph 37, of the rank of the scores and 
found a statistically significant difference on all the 
scores. 

Q What variables did you use? 

A I used the Reock score, the Polsby-Popper score, 
and [806] the Schwartzberg score for all of the districts 
in the state and for the 12 challenged districts. 

Q So I understand, because it’s a long time since 
I’ve had statistics, you looked at those scores, simply 
comparing those scores and districts basically, just a 
ranking effectively; am I correct? 

A You have two distributions. You have the set of 
Reock, Polsby-Popper, Schwartzberg scores for the 
challenged districts, and then you have the set of 
compactness scores for the non-challenged districts, 
and you can do a statistical test between the averages 
or between the full set of ranks, and I did a rank order 
test. 
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Q And would compactness of districts be impacted 

upon where they are geographically in the state? 

A Potentially. 

Q So if you are on the peninsula or in Tidewater, 
you’ve heard some testimony, do you disagree that 
compactness scores there are likely to be – more 
difficult to achieve lower compactness scores? 

A Possibly.  

Q So – 

JUDGE PAYNE: Possibly it could happen –  

THE WITNESS: They could be – 

JUDGE PAYNE: Possibly it could happen or [807] 
possibly you disagree with it? He asked if you 
disagreed. 

THE WITNESS: I agree that it’s possible. 

Q So how did you control for the fact that half of 
the challenged districts are on the peninsula or in 
Tidewater?  

A There’s no control for that. 

MR. BRADEN: No further questions.  

THE COURT: Any redirect? 

MR. HAMILTON: Yes, Your Honor, but only briefly. 

REDIRECT EXAMINATION  

BY MR. HAMILTON: 

Q Only because it wasn’t shown to the Court, the 
average rank analysis, that is table three in your 
rebuttal report, which is Plaintiff’s Exhibit 51; is that 
right?  

A Correct. 
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Q And that’s what we’re looking at here?  

A Yes. 

Q Can you walk us through what this shows us? 

A So I took the Reock score of every district in the 
plan, just looking at the first column, took the Reock 
score of every district in the plan and ranked to order 
those districts from the most compact to the least 
compact in the plan, and then I computed the average 
of those ranks for the 12 challenged districts and the 
average of those ranks for the non – the 88 non-
challenged [808] districts, and then I did a statistical 
test for the difference between those ranks. 

Q And what was your conclusion? 

A For every one of the scores, there was a 
substantial difference in the rank of which are more 
likely to be on the – think about it as which districts 
are more likely to be on the less compact end of the 
spectrum or the more compact end of the spectrum, 
and there’s a statistically significant difference 
regardless of which of the three criteria are used, and 
it’s highly significant. 

Q Result is the same regardless of which test we 
use?  

A The conclusion is the same, yes. 

Q If we’re looking at compactness, as Dr. Hofeller 
said, as a flag, which of these two groups is flagged; 
the 12 challenged districts or the rest of the state? 

A If it’s a flag, I would suggest the 12 challenged 
districts because there’s more scrutiny, why are they 
more on that end of the spectrum of less compactness. 

MR. HAMILTON: Thank you. No further questions, 
Your Honor. 
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JUDGE PAYNE: All right, any other rebuttal 

witnesses? You may step down, sir. Thank you for 
being with us and giving us your testimony. 

MR. HAMILTON: No, Your Honor.  

JUDGE PAYNE: All right. 

[809] MR. HAMILTON: Your Honor, two house-
keeping matters, and I don’t know if you’d like to take 
them up before closing or after. 

JUDGE PAYNE: Go right ahead. 

MR. HAMILTON: The first one is just clarifying for 
the record what exhibits have been admitted and 
which have not, and I’m happy to discuss it with the 
clerk when we end just to make sure. I just think it 
would be helpful for all parties to have a clear 
understanding of what exhibits have been admitted 
and what have not. 

JUDGE PAYNE: Well, the standard way of doing it 
is to have the lawyers recite – sit down and agree what 
has been admitted and what hasn’t with the clerk, and 
then recite it into the record. It’s called the Lentz 
approach. 

MR. HAMILTON: Would you like us to do that after 
closing, Your Honor? 

JUDGE PAYNE: Yes. 

MR. HAMILTON: The second request is that 
because we’ve – the trial has continued on to this 
Monday, that we slightly adjust the post-trial briefing 
schedule. Currently, the opening briefs are due on July 
20th with replies due on the 27th, and I understand 
defendants have no objection. Intervenors, I don’t 
think they object, but we would like to move it back 
four days to the 24th and to [810] the 31st. 
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THE COURT: I think we are in agreement here to 

just leave the schedule like it is, please. 

MR. HAMILTON: Thank you. 

JUDGE PAYNE: Go ahead and argue your points 
now. Remember each side has 30 minutes, and that 
includes the questions you’re going to get, too. 

(Judges confer among themselves.) 

JUDGE PAYNE: 15 minutes to make argument, and 
then we’ll have questions. 

MR. HAMILTON: All right. 

THE COURT: Remember, we’ve all read everything 
that you all have submitted, and in the final analysis, 
notwithstanding the statistical evidence which you all 
have offered, it really isn’t a particularly complex 
thing. So let’s hear what you all have to say about it. 
Maybe you do think it’s complex. 

JUDGE LEE: The clerk is going to let us know when 
you have five minutes left as well. 

MR. HAMILTON: Thank you, Your Honor. There’s 
a lot to cover, and I want to start by thanking the 
Court for the courtesy and patience over the course of 
the last week. It’s been an honor to appear before you. 

[811] This case boils down to a very simple 
proposition: May Virginia’s General Assembly utilize 
a fixed numerical racial threshold in establishing 
district lines across 12 House districts with 
significantly different political and demographic 
properties. The answer to this question has been 
addressed and definitively settled by the United 
States Supreme Court in it’s recent Alabama decision 
which unambiguously condemned the use of racial 
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thresholds in redistricting whether hard and fast or 
merely rough targets. 

This Court, too, addressed and resolved this very 
issue in the Page decision rejecting a 55 percent 
threshold on very similar facts in the Congressional 
map. Neither decision was unusual. Both follow along 
the line of 14th Amendment cases. 

The first question before the Court is whether race 
predominated. The key inquiry is what the legislature 
intended, and here, that’s easy because they told us. 
This is a direct evidence case. This isn’t a case where 
you need to worry district lines or Reock scores or 
locality splits or the other kind of circumstantial 
evidence that is sometimes required to decipher what 
the General Assembly was up to. It told us what it was 
doing and why when it drew these 12 challenged 
districts, just like in Alabama, just like in Page. 

[812] Now, there’s plenty of circumstantial evidence 
as well, and it all confirms what the direct evidence so 
plainly tells us. So let’s start with the direct evidence 
that race predominated. 

First, it’s clear that other than population equality, 
which the Court said in Alabama is a background 
principle, the first and most important criteria was 
compliance with the Voting Rights Act, and the means 
the General Assembly used to that end was the explicit 
use of the 55 percent racial BVAP threshold or target. 

That’s what all the evidence shows, all the emails, 
the floor testimony, the testimony here in this Court. 
The redistricting, the General Assembly’s redistricting 
criteria places that number one, and it prevailed over 
everything. 
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It’s worth comparing the criteria adopted here by 

this General Assembly to the criteria adopted in Page, 
almost identical, and the criteria adopted in Alabama, 
almost identical. 

In Alabama, the legislature thought it needed to 
maintain existing black voting-age populations and 
could not drop below that. Court said no. In Page, the 
General Assembly thought it needed to maintain at 
least 55 percent black voting-age population in order 
to avoid retrogression, and the Court said no. 

[813] Here, exactly as in Page, the General 
Assembly thought it needed to maintain a floor of 55 
percent BVAP in order to avoid a retrogression, and 
the evidence showed that not only did the General 
Assembly prioritize it over all other factors, just  
like in Alabama and Page, the way they chose to 
implement it was to have the overriding criteria of the 
Voting Rights Act prevail over all others. 

Now, we’ve heard a lot of evidence in this case about 
the number 55 percent and what it meant. On the first 
day of trial, intervenors stipulated that the General 
Assembly had, quote, an aspiration or target of 55 
percent. Delegate Jones called it a threshold and 
testified it was a rule of thumb or aspiration. Delegate 
McClellan called it a target criteria and testified that 
Delegate Jones told her that each of the majority-
minority districts would have to have at least 55 
percent BVAP. 

John Morgan, the consultant, called it a floor in his 
expert report which is both here and cited in the Page 
case. Delegate Dance called it a rule of thumb, and, of 
course, Delegate Armstrong called it a bright-line rule. 

It’s all interesting nomenclature, but the question is 
not how do we call what they did, what’s the words 
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that we use to describe. We can call it a target as Mr. 
Braden stipulated, or a threshold as Mr. Jones wrote 
in his email and as found by the Court in Page. We can 
[814] call it a floor. We can call it an aspiration, a goal, 
an objective, an ambition, a plan, anything else, but it 
doesn’t matter what we call it. 

The point is, there is an acknowledged and admitted 
use of race as a predominate factor in drawing these 
districts through the use of that threshold, and the 
issue is not whether it was a hard and fast rule. The 
intervenors seem to be under the impression that as 
long as they permitted minor deviation from a fixed 
threshold as measured by a secret and undisclosed 
DOJ black measuring stick, then this was permissible, 
but with all due respect, that’s just not the law. 

The use of racial targets without adequate justi-
fication is equally forbidden, whether roughly applied, 
like in Alabama, or fixed as a hard and fast rule like 
in Page. Justice Breyer, writing for the Court, 
emphatically rejected that kind of an approach calling 
it asking the wrong question. 

Whatever else we might debate about in this record 
before this Court, it’s clear that the General Assembly 
heavily relied upon a rough mechanically numerical 
view just like as was rejected in Alabama and Page. Of 
course, it was uniformly applied, as Delegate Jones 
wrote in his email, to every single solitary district. 

[815] I won’t read you the quotes from the cases, but, 
of course, we can see the actual conflict between this 
racial target and the other criteria in the change 
requested by the Richmond registrar, Ms. Showalter. 
She asked for a slight change to avoid splitting a VTD, 
and you recall Delegate Jones testified – this was the 
measly 0.2 percent change. 
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Delegate Jones testified that he fixed this in the 

last-minute amendment just before passage. That 
conflicts with what Delegate McClellan says, but it 
doesn’t matter. Let’s take what Delegate Jones said as 
true. It demonstrates the point. We are looking at 
House District 71. When the request was made, please 
don’t split this VTD, it was rejected because it would 
go below – would drop the BVAP below 55 percent, so 
it couldn’t be done. But then, when a way was found to 
unsplit that VTD and keep the BVAP above 55 
percent, it was allowed in final passage. That 
demonstrates the point. 

And it also serves as an eloquent rebuttal of 
something else we heard at trial, that Delegate Jones’ 
testimony about this DOJ black district, not once 
during any of the legislative debates or hearings did 
he make such a distinction or tell the other delegates 
that there was this other measuring stick that he was 
using. 

Delegate Jones also apparently didn’t tell John [816] 
Morgan, the consultant, who discussed 55 percent. 
Nor did he tell DLS when they prepared that table we 
just looked at this morning that reported all of the 
districts at 55 percent or higher. But it doesn’t really 
matter. 

The distinction between how DLS or DOJ calculates 
this is simply irrelevant, and it doesn’t matter what 
we call it. They used a racial target, and whether that 
was 53 or 54 or 55 or 56, whether you measure it this 
way or that way, it just doesn’t matter. 

Now, there’s a bunch of circumstantial evidence, 
and in the interest of time, I’m going to skip through 
it. It’s all contained in Dr. Ansolabehere’s reports and 
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testimony which I know the Court was paying 
attention to. 

So it brings us to the intervenors’ claim that it was 
politics, not race, that predominated, and there’s a lot 
of things I could say about that. First, it’s a post hoc 
argument. The criteria that the General Assembly 
adopted couldn’t be clearer. All considerations are 
subordinated to compliance with what was the Voting 
Rights Act, one person one vote. 

Indeed, political advantage appears nowhere in the 
published criteria, and although Delegate Jones spent 
a lot of time talking about all the many local factors  
he considered, he said precious little about political 
factors, and, indeed, admitted that unseating 
democrats [817] was, quote, not the goal, close quote. 

To the extent that there’s any evidence that politics 
played a role, that does not show that these factors 
predominated over race. Delegate Jones made those 
changes and weighed the political factors only subject 
to the 55 percent threshold. In other words, he 
wouldn’t make any change that he testified at trial if 
it had caused the BVAP in the challenged districts to 
fall below 55 percent. That was the one thing was not 
negotiable. 

Because race was a predominate factor in drawing 
these districts, intervenors have the burden of 
identifying the compelling state interest to justify the 
use of race and show that their use of race was 
narrowly tailored to advance that compelling state 
interest, but that’s something they just can’t do 
because these districts differ significantly, and a one-
size-fits-all racial rule cannot be used to create these 
kinds of a district. 
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They’ve identified two defenses, Section 2 and 

Section 5 of the Voting Rights Act. Mr. Braden took me 
to task for failing to mention Section 2. For starters, 
there’s not a floor – not a mention in any of the floor 
debates about any concern about a Section 2 claim. It’s 
utterly silent. When the Court asked Delegate Jones, 
where did this 55 percent number come from, he 
answered [818] with a vague comment that the 
community felt that that was what they needed to 
ensure their reelection and the election of those that 
followed. Not a word about Section 2, nothing about it. 

In any event, it would be impossible to present a 
Section 2 claim or a concern about a Section 2 claim 
without going through the Gingles analysis which, of 
course, requires a racially polarized voting study, and 
we know that wasn’t done. 

Let’s put all that aside and just focus on what the 
plaintiffs are trying to accomplish here. Let me be as 
clear as I can be. Plaintiffs are not even remotely 
suggesting that any of these 12 districts should have 
had their BVAP lowered below 55 percent. We’ve 
never made that claim, we never will make that claim. 

It is essential that these all be healthy performing 
majority-minority districts, just like CD 3 when it is 
redrawn and just like the Senate majority-minority 
districts. Determining – maintaining healthy and 
performing majority-minority districts hardly 
requires applying a minimum BVAP threshold well 
above that needed to win a majority of minority voters 
that would guarantee winning percentages in the 60, 
70, and 80 percent total vote. 

That’s not protecting African-American voters. [819] 
It’s doing precisely the opposite, all under the guise of 
helping. A district-specific analysis is what’s required 
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under the Voting Rights Act, and that’s exactly what, 
even by intervenor’s own expert, shows significant 
variations between each of these 12 districts and 
devastatingly undercuts this flat rule applied to all 12 
districts. 

Section 5 isn’t a compelling interest either, because 
the only way to survive strict scrutiny is to show  
that Section 5 actually required the use of the  
same predetermined 55 percent BVAP threshold. 
Remarkably, no effort was made to determine whether 
that threshold was actually required to avoid 
retrogression in the challenged districts. 

Delegate Jones didn’t do a racially polarized voting 
analysis. He didn’t do a simple statistical analysis. He 
looked at almost nothing other than to ask the existing 
incumbents, hey, what do you think, and what number 
should be included. 

That’s asking the wrong question under Alabama. 
Justice Breyer, writing for the Court in Alabama, said 
how can we – the legislature had asked, how can we 
maintain the present minority percentages in 
majority-minority districts. It should have asked, 
quote, to what extent must we preserve existing 
minority percentages in order to maintain the 
minorities’ present ability to elect the [820] candidate 
of its choice. 

See how close these two cases are? Swap out 
maintain – maintain present minority percentages 
with maintain black voting-age population at or above 
55 percent, and the answer to this case becomes quite 
clear. 
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By the way, that’s not a recent decision announced 

or not a new rule invented by Justice Breyer. It’s a long 
line of cases. Smith v. Beasley specifically so holds, and 
we talked about that in our briefing. 

Dr. Ansolabehere provided the Court with testimony 
about the tailoring in these different elections, and Dr. 
Katz’s testimony himself demonstrated the significant 
variance between this. Now, intervenors claim that 
the real election is the primary, but even intervenors, 
two of their experts said there’s not enough data there 
to do an analysis, and I submit to the Court there has 
to be a way to answer this question. It’s not enough to 
say that there isn’t, and Dr. Ansolabehere did that 
analysis using a different data set that closely 
correlated with the behavior in a House of Delegates 
district. 

That’s the way this analysis is done. It’s no answer 
to say that the incumbents voted for the plan like we 
saw and their speeches on the videotape. Of course 
[821] they liked it. What incumbent wouldn’t want 
their winning percentages run up to 70 or 80 percent? 
But that’s not the question. The Voting Rights Act was 
not passed to protect their interest. The Voting Rights 
Act was to protect the interest of the voters, not to 
create overwhelmingly safe districts. 

Second, the black voting-age population, we looked 
several times at tables showing that in some cases 
they dropped, some cases they went up, and in some 
cases they held the same from the black – from the 
benchmark. Again, wrong question. The question isn’t 
how – did it go down, did it go up. The question is what 
is the percentage of black voting-age population that 
we need in order to retain the ability to elect. 
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Sometimes that might mean dropping the BVAP. 

Sometimes it might mean bringing it up, but the use 
of an undifferentiated racial floor is inappropriate in 
all circumstances. 

In his opening statement, Mr. Braden complained 
about our failure to consider history and context, but 
what we know is that Virginia has changed. 

THE CLERK: Time. 

MR. HAMILTON: Thank you, Your Honor. 

MR. BRADEN: May it please this Court, the 
threshold issue for this Court is straightforward: Is 
[822] this plan subject to strict scrutiny. Now, the 
answer is not found in whether or not the state used 
race. It did use race. The fact is that race is used in 
virtually every state, in every municipality in drawing 
plans. So that’s not the test, and the test is not 
whether or not the state tried to comply with the 
Voting Rights Act. 

One would assume that virtually every state tries to 
do that, too, so trying to comply with the Voting Rights 
Act doesn’t get you to strict scrutiny. Using race 
doesn’t get you to strict scrutiny. Having a rule of 
thumb or threshold or a goal, I would suggest to you, 
clearly doesn’t get you to that either. It doesn’t get you 
to strict scrutiny. 

The Court Supreme Court, I believe, if it’s ever clear 
in this area, I think it’s clear on this issue. The test is 
whether or not race predominates, requires the 
subordination of, or departure from, or transgression 
from the state criteria or state law. That’s the test. 

How would you draw a plan when you have to 
consider race without starting out with some goal or 
threshold notion of what those numbers ought to be? 
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The plaintiffs have the burden to get to strict scrutiny. 
The plaintiffs have the burden of proving that the 
state violated its traditional criteria or state law 
because of race. 

[823] What evidence have they provided to this 
Court to carry that burden? Three expert witnesses. 
Let’s bring up District 71, our favorite district here.  
Did Delegate McClellan provide this Court with any 
evidence? Did she say, well, this part of the district 
isn’t in because of race? Did she talk about any 
problem in this district related to race? Yes, we had 
some emails. A bit of a mystery to me what was going 
on in particular in those emails, but let’s be clear about 
what we do know about those emails, is they relate to 
HB 5001 which was vetoed by the governor, and 5005, 
we have uncontroverted testimony in this Court and 
from the floor of the House that those issues were 
solved. 

McClellan’s testimony I suggest the Court look at 
closely because she was testifying about the inability 
to solve those problems in the Senate during the 
amendment process. They were solved in the plan 
that’s before this Court. All those emails are irrelevant 
as to what’s before this Court. 

We have one complaint from the delegate. That’s  
the division of the Fan. I can understand that’s a 
neighborhood. We have a Richmond judge here I’m 
sure familiar with that area. Why was it divided? Not 
because of race. It was decided – divided because of a 
particular political decision. 

[824] The northern part of the district loses  
three precincts. Why? To make a county whole. What 
evidence do we have that this district, any line in this 
district, the predominate factor is race? What evidence 
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is before this Court that this district violates any state 
criteria? I would suggest there is none, none 
whatsoever. 

This district is among the middle in compactness. By 
the way, the delegate actually voted for the plan. And, 
by the way, this district is growing more white as 
every day goes by. Isn’t it appropriate for the state to 
consider that factor in looking forward in drawing 
districts? Are we drawing the districts just for this 
election, or are we drawing it looking forward? Even 
their expert admitted that demographic change is 
totally appropriate to consider. So we have no evidence 
here. 

There are other witness, Senator Dance, again, we 
could have called her as a witness. We thought her 
testimony from the floor, contemporaneous, was 
sufficient. She came, and did she say there was a rule? 
No, she didn’t say there was a rule. Did she point to 
part of her district or anybody else’s district where the 
use of race resulted in a violation of any of the state’s 
criteria? I heard no testimony to that effect. 

Delegate Armstrong, it’s amazing they bring 
Delegate Armstrong on to testify about drawing this 
plan [825] because, of course, he knew nothing about 
it. He was on the losing side, and by his own 
admission, let’s be clear, he was looped out of the 
process. But what does he say the primary purpose is? 
You saw his contemporary statement on the floor.  
This was an incumbent-protection plan. That’s the 
predominate motive of this plan, maintaining the 
status quo. 

So what do we have to prove that part of this plan 
violates the state’s criteria, what evidence? We have 
their expert. He does a VTD analysis. Let me bring up 
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Plaintiff’s Exhibit 16. You are familiar with this. This 
is the list of state criteria. 

So the plaintiffs’ expert doesn’t look at any of the 
factors in Roman numeral V. He purports to tell you 
that race is predominant over politics. He does not 
purport to tell you anything else in regards to these 
criteria. So how can he tell you that race is predomi-
nant over all the other traditional redistricting criteria 
when he didn’t look at them? 

Now, his racial analysis in the division of the VTDs, 
can I personally explain to the Court what’s wrong 
with it? The answer to that is no. That’s the reason we 
have a statistics professor from Cal Tech who, I would 
suggest, not only testifies for us but regularly testifies 
for Democratic attorneys and Democratic interests in 
[826] addition to Republican people defending plans, 
and he told you that – effectively his testimony was 
that this analysis was worthless. Can I explain that in 
detail? 

No, I can’t. I would suggest you simply weigh the 
credentials and his testimony versus their testimony 
from their expert. 

We don’t – we have a discussion of compactness. 

I would suggest to the Court that you take a look at 
this chart. It’s fairly simple, and it’s using the analysis 
that the plaintiffs’ expert decided to use. So it’s the one 
that’s most beneficial to them. Look at the division, 
and the answer is you don’t get much out of this. 

We’ve got three of the ten least compact districts are 
the challenged districts, and we have seven of the 50 
lowest in compactness, and, of course, we have five on 
the other side. Does that really tell us much? I would 
suggest it doesn’t tell you anything other than the fact 
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that six of these districts are in Tidewater and on the 
peninsula. That’s the compactness problems here. 

This analysis we have, or I did a statistical analysis, 
well, it’s great that you did a statistical analysis, but 
if you don’t use the variable of where the districts are, 
what do you get out of it? Let’s use the least compact 
district, 95. Defendant Exhibit 92, District 95. 

[827] We heard what I think is actually a preposter-
ous notion that somehow that election data and 
politics wasn’t considered except we had a witness 
talking about this exact map saying he was using 
something just like this to consider that in the process. 

How do you get to the reservoir precinct? That’s the 
last precinct right here. If politics isn’t the principal 
factor, if race was the principal factor, why do we pass 
by all these areas which have more black voters that 
go up there? It goes up there for exactly the reason 
that was testified in this Court. It was a political – 
complex political reason involving an open seat, 
getting rid of the ferrymander, and trying to avoid 
pairing two women members of the legislature. 

We don’t hear any analysis from the other side on 
that point. There’s no contradictory testimony. What 
drove the elongation of this district was a lot of factors, 
but it wasn’t principally race or all those black 
neighborhoods would have been included in the 
district. 

You simply don’t get to all the statistical analysis 
about this magic number. You don’t get the strict 
scrutiny unless you prove we violated the criteria, and 
they’ve provided no evidence to that effect. But, I’m 
conservative, as I said. I’ve put a belt around my waist, 
but now let me put the suspenders on. 
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[828] So if it is subject to strict scrutiny, then  

the question before the Court is, is there compelling 
state interest. I would say there’s two compelling  
state interests: Obviously compliance with the Voting 
Rights Act, Section 2 and Section 5. Section 2, let’s be 
candid. I think this Court is sophisticated enough to 
understand that if we had drawn District 71 and left 
it the way it was at 46 percent, we would be in this 
courtroom today with probably the same lawyers and 
probably the same experts defending a Section 2 
challenge to the plan. 

So I don’t think this Court can have any doubt that 
compliance with Section 2 and Section 5, which, again, 
if you look at the criteria doesn’t say retrogression. It 
says compliance with the Voting Rights Act, both two 
and five, that’s a compelling state interest. That’s vital 
to the state. 

What’s narrowly tailored? Well, the narrowly 
tailoring analysis shouldn’t be a magic number. It’s a 
question of whether or not the violations of the state’s 
traditional criteria and the state law are the least you 
need to do to comply with the Voting Rights Act. 

It is not a statistical number. It’s not a magic 
number. We don’t have to hire a political scientist, and 
the truth is, if we hired a political scientist, depending 
on which political scientist you hired, you get a [829] 
different number. Oh, and by the way, you’d get a 
different number between which races you use. 

So I would suggest to this Court we have nonsense 
when we try to get this number of what’s the magic 
number to elect if we’re only looking at general 
elections. I’ll finish with the suggestion to this Court 
to go outside, walk around Alexandria and realize this 
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particular city hasn’t elected a Republican mayor since 
before I was born, before I was born. 

So trying to figure out the votes of the black 
community versus the white community in this area 
by looking at general election results is a joke. It is a 
joke. You need to look at primary results. Simply 
saying, well, since we don’t have a primary, we’ll look 
at these other data, you know, it’s 101 statistics, 101 
science, bad data, bad results. 

The fact that you don’t have the right data to make 
the analysis doesn’t mean that you should make the 
analysis. Don’t accept this invitation into the political 
thicket. If you use their analysis, if you accept their 
analysis, then if we’re going to subject all the plans 
that use race to strict scrutiny, you’re going to have to 
have a big agenda for you redrawing plans across the 
nation. Thank you. 

JUDGE PAYNE: I think at this juncture, we will 
[830] switch court reporters. 

MR. TROY: For the record, the defendants would 
join the defendant intervenors’ argument. 

(Brief pause in proceedings.) 

JUDGE PAYNE: All right. Members of the Court 
have some questions, and Judge Keenan will start. 
When you respond, please go to the lectern so that 
your answer can be heard. 

JUDGE KEENAN: Thank you, Judge Payne. 

Mr. Hamilton, would you please approach the 
podium. 

MR. HAMILTON: Yes, Your Honor. 

JUDGE KEENAN: Mr. Hamilton, you just said that 
there really isn’t a difference in terms of evaluating 
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the evidence as to whether it’s a rule, the 55 percent 
number, or whether it’s a rough target or a threshold. 

Are you saying that there is no effect on our 
predominance analysis in making that determination? 

MR. HAMILTON: There is no effect, Your Honor. 

The Court in Alabama is quite clear that it was 
evaluating a rough guideline. And the question in 
Alabama was, do we – how can we keep the black 
voting-age population at or above its existing number 
because they believed – 

[831] JUDGE KEENAN: Right, I understand that. 
But isn’t it a fact though that if you have – isn’t the 
direct evidence stronger if you have a rule than if you 
have a rough target? 

MR. HAMILTON: Oh, sure. I take your point – 

JUDGE KEENAN: So that does affect our 
predominance analysis then as to the weight of the 
evidence in the case, would it not? 

MR. HAMILTON: I suppose, I suppose that’s true. 
Here, of course, we have – and I will stop from using 
the word “rule, target, threshold,” whatever we want 
to call it. We have a device that was set at 55 percent 
and applied in such a way that the end of the sausage-
making process it spit out 12 districts at 55 percent or 
higher. 

And it doesn’t matter which way we calculate this, 
whether we use – you know, we’ve got all this kind of 
confusing stuff about the way you calculate black 
voting-age population. All you need to look at is that 
exhibit we were looking at this morning, I think it was 
Exhibit 47, which is the black voting-age population 
data presented by DLS, however they do it, to the 
Department of Justice. 
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What do those numbers show? Every single case, 55 

percent or higher. 

And Dr. Ansolabehere talked about the census  
[832] numbers. What does that data show? Every 
single one – 

JUDGE KEENAN: Okay, thank you. Now, we’ve 
heard a lot of evidence in the case, primarily from the 
defendant-intervenors, that there were a lot of other 
considerations going on here, not pairing incumbents, 
putting additional population around the residences of 
incumbents, putting additional businesses like into 
Delegate Howell’s neighborhood. The ripple effect in 
moving populations among districts. 

Is this a binary consideration for the Court? In other 
words, is it simply traditional districting principles 
versus race? Or is there something else that we need 
to consider regarding the use of race? 

MR. HAMILTON: Race was the overarching 
nonnegotiable factor here. You know, of course there 
were all sorts of local considerations going into 
drawing these districts, but none of them were done if 
they would drop the BVAP below 55 percent. 

That’s going to be true in Alabama. That was 
certainly true in Page. That is true every time a 
legislature does a district, it’s gong to look at the sort 
of considerations that Your Honor just mentioned. 
And so, of course they were considered, and I don’t 
dispute that. 

But they were considered only if they complied with 
the 55 percent rule. And if they didn’t, then that [833] 
was forbidden, and we saw that. 

JUDGE KEENAN: Were those considerations race 
neutral in this case? 
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MR. HAMILTON: Well, we don’t have a lot of 

evidence on that. In some cases I suspect not. In other 
cases they may have been race neutral. 

But we know that from Dr. Ansolabehere – just 
backing up, like let’s look at the universe of changes 
that were made and what effect did they have. So, yes, 
maybe somebody asked a favor for this one precinct 
line. 

Of course, we know from Delegate Jones’ testimony, 
that was one of dozens and dozens of requests that he 
got. 

Now, why did he choose that one? And can we  
back up and look at a pattern from the whole 
Commonwealth? And we can, and we know what that 
pattern shows. And that is that race was correlated 
with the movement of these VTDs in and out. That’s 
Dr. Ansolabehere, all those tables we just went 
through this morning, statistically significant, and 
they all point in the same direction. 

JUDGE KEENAN: Let me ask you the last question. 
And that’s the absence of an alternative plan in terms 
of your case. You didn’t present an alternative plan. 

Are you required to prove as part of your case that 
the use of the 55 percent rough target affected how 
[834] the districts were drawn? Or nearly you could 
show that with an alternative plan, could you not? 

MR. HAMILTON: Well, you could. The alternative 
plan – 

JUDGE KEENAN: Now, in the absence of an 
alternative plan, how do we grapple with that 
consideration? 

MR. HAMILTON: The alternative plan requirement 
is from Cromartie. And this is not a Cromartie case. 
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Cromartie is where race closely correlates with politics 
and there is no direct evidence. Cromartie wasn’t a 
direct evidence. 

Here, where you’ve got a flat rule, that’s really 
largely the end of the inquiry. If it’s – 

JUDGE KEENAN: How do we know it’s a rule other 
than the fact that there is circumstantial evidence? We 
know what Delegate Jones thought. You presented 
about three delegates who said it was a rule, and Jones 
says it’s a target. 

MR. HAMILTON: And I may – 

JUDGE KEENAN: And you say that doesn’t matter.  

MR. HAMILTON: Exactly so, Your Honor. And I 
misspoke just then. I didn’t mean to use the forbidden 
word. We can call it a target. I am perfectly happy to 
embrace that and never again use the word “rule” 
because [835] it doesn’t matter. A target, a criteria, a 
threshold, a goal, they all – they are equally forbidden 
under the Alabama decision and under the Page 
decision in this court. 

JUDGE KEENAN: Okay. That’s all I have.  

MR. HAMILTON: Thank you, Your Honor.  

JUDGE PAYNE: Judge Lee. 

JUDGE LEE: If you would pull up Plaintiffs’ Exhibit 
50, page 72, Table 4. I want to you focus in on two 
things. 

First, what evidence do you have that before the bill 
was introduced, that 55 percent was the rule, as you 
say? 

MR. HAMILTON: I’m sorry, Your Honor, can you 
read the question – 
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JUDGE LEE: What evidence do you have that 

before the plan was introduced, that 55 percent was 
the rule? 

The testimony – the floor debates were after the 
plan had been prepared. I’m asking, what do you have 
that preceded the plan’s preparation that shows 55 
percent? 

MR. HAMILTON: Well, the evidence showed – well, 
first of all, we have the delegates who testified that 
they were told as they were drawing the plan – 
McClellan, of course, was on the Privileges and 
Elections Committee, so she was assisting in 
preparing the plan. And she [836] testified that 
Delegate Jones told her that you needed to have the 
floor being 55 percent or higher or a change wouldn’t 
be adopted. 

Delegate Armstrong testified that way. Delegate 
Dance testified that way. And of course, there is lots of 
e-mail going back and forth as well during the 
preparation of this plan about how it was and what 
changes were going to be adopted and accepted and 
what were not. 

JUDGE LEE: You’re referring to the election 
registrar’s e-mail – 

MR. HAMILTON: That’s one. 

JUDGE LEE: – that was written by the staff 
member for Delegate Jones, correct? 

MR. HAMILTON: Correct. 

JUDGE LEE: Not Delegate Jones. 

MR. HAMILTON: Delegate Jones didn’t, that’s true. 

JUDGE LEE: All right. Now that you have Table 4 
up, my first question is whether at the time the 
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redistricting process began, were nine of the districts 
above 55 percent BAP? 

MR. HAMILTON: I am going to have to look at that. 

JUDGE LEE: Yeah, take a look. 

MR. HAMILTON: I don’t dispute the math if Your 
[837] Honor has done the – 

JUDGE LEE: Dr. Ansolabehere had the math. I 
want you to do your math using this table. 

MR. HAMILTON: I get six where the benchmark in 
2010 was over 55 percent. 

JUDGE LEE: Six out of 12?  

MR. HAMILTON: Right. 

JUDGE LEE: Let’s do them. 69, is that above 55?  

MR. HAMILTON: Well, the first one is 63. But, yes, 
69 is, at the benchmark, it was 56.3 percent versus 
55.2. So that’s one. 

JUDGE LEE: Okay. All right. The next one, 69, is, 
right, above 55? 

MR. HAMILTON: Well, I’m – 

JUDGE LEE: I’m looking at the benchmark for 69.  

MR. HAMILTON: In 69, that’s the first one we just 
covered, right? So that’s – 

JUDGE LEE: No, 63 is the first one we covered. At 
the top of this table – 

MR. HAMILTON: Okay. 63, the benchmark was 
58.1 percent and – 

JUDGE LEE: That’s above 55. 

MR. HAMILTON: Oh, I’m sorry. 
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JUDGE LEE: Is my math right on that? 

MR. HAMILTON: Oh, I am sorry. I’m sorry, I [838] 
misunderstood the question. 

JUDGE LEE: Is my math correct? 

MR. HAMILTON: I thought you meant the relative 
movement – 

JUDGE LEE: I’m asking you, was 63 over 55 
percent? 

MR. HAMILTON: Yes. 

JUDGE LEE: And so is 69?  

MR. HAMILTON: Yes. 

JUDGE LEE: 70? 

MR. HAMILTON: Yes.  

JUDGE LEE: 74? 

MR. HAMILTON: Yes.  

JUDGE LEE: 77? 

MR. HAMILTON: Yes. 

JUDGE LEE: 90? 

MR. HAMILTON: Yes.  

JUDGE LEE: 92? 

MR. HAMILTON: Yes.  

JUDGE LEE: And 95?  

MR. HAMILTON: Yes. 

JUDGE LEE: So nine of the districts were above 55 
percent – 

MR. HAMILTON: That’s correct. 

JUDGE LEE: – when they started, is that right? 
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[839] MR. HAMILTON: That’s right. 

JUDGE LEE: So then 55, when you look at the next 
column HB 5005, we did this before – 

MR. HAMILTON: Right. 

JUDGE LEE: They’re not all exactly 55. And in 
some of them he went down – the numbers went down, 
is that right? 

MR. HAMILTON: That’s right. 

JUDGE LEE: How does that show that there is a 
rule? 

MR. HAMILTON: Because they’re all – 

JUDGE LEE: How does that math show that there 
is a rule? 

MR. HAMILTON: Well, I don’t know that the – well, 
the specific answer to your question is, they are all 
converging on 55. The ones that are below are coming 
up over 55. And the ones that are above are coming 
down to 55. 

So they are all converging on that. That’s number 
one. 

But number two, we don’t need to look at this data 
to know there is a rule. The delegates told us there  
was a rule. Or, I am sorry, a threshold, a target. It’s 
stipulated. 

So we don’t need to look at the numbers. And the 
[840] movement, the relative movement of the 
numbers is irrelevant. Just like it was in Page, just 
like it was in Alabama. 

JUDGE LEE: All right, final question, at least for 
right now, has to do with whether race predominated 
over the other factors in Miller that talks about the 
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racially neutral districting principles like compact-
ness, contiguity, respect for political subdivisions or 
communities. There was testimony a lot of testimony 
about all those things from your experts as well as 
from Delegate Jones. 

How are we to weigh all of that against race?  

MR. HAMILTON: Well, I gather – the first question 
is, did they use a target criteria, whether roughly 
applied or strictly applied. And if they did, then I take 
that is the end of the analysis under Alabama because 
all these other factors – it’s not inconsistent with race 
being the predominant factor. Of course there were 
other factors in drawing these districts, you couldn’t 
draw them without taking into account other factors. 

And that’s why the Court has instructed this Court 
to look at predominance. And in Page this court held, 
and in Alabama the Supreme Court held when a court 
uses – when a legislature uses a flat rule, whether 
[841] it’s – sorry a rule. Threshold, target, measured 
by the color of the voters’ skin, that’s predominance, 
especially when they list it in their criteria as 
controlling above all others. 

And so, I think that’s how you weigh it. Because you 
have to look at that. And we’re fortunate here today 
because we have the Court’s decision in Alabama 
which so clearly addresses this issue. 

JUDGE LEE: Thank you. 

JUDGE PAYNE: If that’s predominance, Mr. 
Hamilton, then why did the Supreme Court in 
Alabama remand the case for further consideration in 
view of all of the evidence that then existed? 

MR. HAMILTON: I can’t remember – that’s a good 
question, Your Honor. And I can’t recall the specific 
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procedural posture, I apologize for that, but I believe 
that the court had misapplied the rule, and the  
Court – that is the rule of law. And the Court defined 
the rule and then sent it back down to allow the court 
in the first instance to apply the correct legal rule on 
the facts. 

JUDGE PAYNE: But if the rule is that if you use 55 
percent, which is your case, predominance is passed, 
then why would the Supreme Court ever have sent it 
back to Alabama to make a predominance analysis, is 
the question I was trying to ask? 

[842] MR. HAMILTON: Fair enough. And I 
understood the question. But I think the answer is in 
that case they didn’t use a 55 percent target. In that 
case it was, you know, how do we keep the majority-
minority districts at or above 50 – their existing levels 
and not drop them? And the Court said, you asked the 
wrong question. Now go back on this legal standard, 
the correct legal standard, and either party, I believe 
they said at the end of the opinion, is free to introduce 
additional testimony under that legal standard. 

JUDGE PAYNE: All right. You said that you do not 
believe and never would ask that this Court in 
resetting the district go below 50 percent. 

So in your view, a 50 percent floor is sufficient under 
the evidence of this case and it’s sufficient to use a 50 
percent floor, is that correct? 

MR. HAMILTON: Well, that’s Bartlett versus 
Strickland, Your Honor. That’s the definition of – 
Section 2 requires 50 percent plus one. 

JUDGE PAYNE: I understand. That’s your position 
though, right? 

JA 2251



 
MR. HAMILTON: Well, of course, but that – yes, 

that’s my position, Your Honor. 

JUDGE PAYNE: Where between 50 and 55 percent 
is it permissible, in your judgment, to make a 
judgment for [843] any particular district? 

MR. HAMILTON: What the Court has said, Your 
Honor, is that in drawing a district, a legislature, if it 
uses racial numbers, must have a good basis, strong 
basis in evidence for using that. 

And the problem here is that the legislature didn’t. 
The General Assembly used the same number across 
12 very significantly different majority-minority 
districts. 

JUDGE PAYNE: But that language comes not from 
the predominance inquiry in Alabama, but from a 
strict scrutiny and the narrow tailoring part of it. 

MR. HAMILTON: Oh, I think it’s in both, Your 
Honor. I think the Court looked at the use of a rough 
guideline both in the predominance analysis, and then 
it certainly did, as I think the Court just suggested, in 
the strict scrutiny analysis. 

JUDGE PAYNE: One other question. The DLS – 
well, it is a related question. Would you put that table 
back up there that was just up there. 

Where does that come from? It comes from Dr. 
Ansolabehere’s report? 

MR. HAMILTON: I’m sorry, this table here?  

JUDGE LEE: Yes. 

JUDGE PAYNE: All right. He has got black [844] 
voting-age population one place, and then Hispanic 
voting over in an entirely different category, yet he 
said the proper way to look at things was to consider 
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the black and Hispanic the same. Because if you 
answered black, you were in that category in the 
census data. And if you answered Hispanic and were 
also black, you were in that category. 

MR. HAMILTON: If you – what he – 

JUDGE PAYNE: How do harmonize that with this?  

MR. HAMILTON: Yeah. The two columns in the 
center that we’ve been looking at, the black voting-age 
population, that’s the census data. That is the same 
data that is reported by the DLS in Exhibit 47, 
Plaintiffs’ Exhibit 47 to the Department of Justice for 
preclearance. That is all the people who answered the 
race question black. And by checking the box, total it 
up, that’s what it is. 

The Hispanic population in the other side is the 
ethnicity population. And that is the people who 
answered the Hispanic question. 

There is no overlap between, those are two different 
questions on the census form, and they are displayed 
here in two different ways. 

JUDGE PAYNE: Do you have any other questions?  

JUDGE LEE: I have an additional question having 
[845] to do with the issue of race. And that is, is it your 
view that Alabama Black Caucus or Miller says that if 
race is a factor, that that would then mean that it 
violated the Fourteenth Amendment? 

MR. HAMILTON: No. 

JUDGE LEE: Or can race be considered? 

MR. HAMILTON: Of course, yes, race can be 
considered. 
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JUDGE LEE: It can be considered. Then how do you 

get from race being a neutral consideration along with 
traditional districting principles to predominance 
here? 

MR. HAMILTON: Here it’s the use of a 55 percent, 
unvarying 55 percent racial threshold. It is admitted, 
it is stipulated that’s what was used in 12 different 
districts. And it predominated against all the rest 
because – I mean, we can look at that. Just on the 
different voting behavior in each of the 12 different 
districts, it’s uniform, it’s applied across all of them. 

JUDGE LEE: Well, do you think it came out of the 
clear blue sky that they came up with over 50 percent, 
or do you think that the prior benchmark population 
had anything to with it? The number. This is not Shaw 
– 

MR. HAMILTON: The 55 percent?  

JUDGE LEE: Yes. 

MR. HAMILTON: I don’t think that the – 

[846] JUDGE LEE: Let me start over. In Shaw there 
was a need to draw a new district after the Voting 
Rights Act. We’re not dealing with that here. 

We’re dealing with existing districts that are 
majority-minority. Help me with your view of what 
action, if any, the legislature should have done in 71 
where the population had gone down? 

We had Delegate McClellan’s testimony that she 
would have been elected with 46 percent, she says. 
And she would have. 

But the question is whether there would be an issue 
here of dilution if there was not a chance – not a 
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determination to adjust population and it had to be 
done in 11 districts. 

MR. HAMILTON: Of course they had to consider the 
population in order to comply with the one person/one 
vote principle. So in some districts that meant adding 
population. In some districts that meant taking 
population out. 

They also had to comply with Section 2. So they 
needed to maintain the black voting-age population of 
at least 50 percent. 

So they certainly, certainly needed to consider race, 
that’s not a question. I think Mr. Braden and I are in 
agreement on that. 

[847] Race cannot predominate though. When you 
say – moreover, it’s not just 50 percent. It’s 55 percent. 
And it doesn’t matter what the differences are between 
any one of these districts, how they’re performing, how 
much white crossover voting there is, it just matter, 
we’re going to keep it all at 55 percent. That’s just 
straight impermissible race predominance because 
you’re subordinating everything else to race. 

And it doesn’t mean that they didn’t consider other 
factors. Of course they did. But they subordinated in 
these 12 districts everything to at least maintaining 
55 percent. 

It’s really not any different than in Alabama where 
they subordinated everything to maintaining the 
existing black voting-age population. It’s not a one-
way ratchet that never adjusts. 

And it’s not a magic number. The legislature doesn’t 
have to be precise, but it has to have a strong basis in 
evidence for making the decisions that it makes. And 
it had no basis in evidence for adopting a uniform rule, 
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a uniform threshold, or target to all 12 districts. That’s 
the opposite of having a strong basis in evidence. That 
is having no basis in evidence. 

And going to the incumbents and saying, what do 
you need? What do you want? What would you like? 
What [848] do you need in order to be re-elected. That’s 
not a strong basis. That’s no evidence at all. 

JUDGE PAYNE: I think Judge Keenan has another 
question. 

JUDGE KEENAN: No, I’m fine. No, thank you. 

JUDGE PAYNE: Do you have a particular 
articulation of how we would go about making a 
predominance finding? 

If we don’t accept your premise that merely using 55 
percent gets you to a finding of predominance, what 
formulation could we use, in your judgment? 

MR. HAMILTON: Well, I think that the best model 
and the most recent and applicable model is the 
majority opinion in the just rereleased Page decision, 
which looked at predominance by the use of a racial – 
ironically, the same redistricting, the same General 
Assembly, and same racial BVAP floor of 55 percent. 

And there the Court looked at the use of the 
threshold, number one. But then, in addition, the 
circumstantial evidence. 

I mean, I made much that this case – we sort of have 
a confession. You know, we don’t need to look for the 
fingerprints. We don’t need to look for the DNA 
evidence, all that sort of circumstantial stuff that you 
might otherwise look at. 

[849] But here, we’ve got both, just like we did in 
Page. So you’ve got the use of the racial floor, coupled 
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with all of the analysis that we talked about. Gee, isn’t 
it ironic that most of the least compact districts are all 
in these 12 districts. Isn’t it ironic that most of the 
locality splits are in these districts. Isn’t it ironic that 
if you look at the VTDs that were moved in and moved 
out, it’s a funny thing, most of the African-American 
districts were moved in, the predominantly African-
American districts, in order to concentrate – it was 
race that was the predictor of moving VTDs in or out. 
And that’s Dr. Ansolabehere. 

JUDGE PAYNE: We would follow the Page model, 
in your judgment? 

MR. HAMILTON: That’s what I would recommend, 
Your Honor. 

JUDGE PAYNE: All right. Either one?  

JUDGE LEE: No, I am done. 

JUDGE PAYNE: Thank you all very much and I –  

JUDGE LEE: Well, there is Mr. Braden. 

JUDGE KEENAN: The defendants.  

THE COURT: What? 

JUDGE LEE: We will hear from Mr. Braden. Come 
up, Mr. Braden. 

JUDGE PAYNE: Oh, we have questions – 

[850] JUDGE KEENAN: Yes. 

JUDGE PAYNE: Oh, I thought you meant you didn’t 
have any questions for Mr. Braden. 

JUDGE KEENAN: Oh, no, we’re not letting him off 
that easy. 

JUDGE PAYNE: Okay. He was ready to leave.  

MR. HAMILTON: Thank you, Your Honor. 
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JUDGE KEENAN: Mr. Braden, is it correct then 

that your theory of the case is that the predominant 
consideration was incumbency protection? 

MR. BRADEN: Well, I think you have to go district 
by district to know what the predominant considera-
tion was in each district in each line, but certainly one 
of the predominant considerations, predominant over 
race, was incumbency. 

JUDGE KEENAN: Was it your position that 
incumbency considerations predominated over racial 
considerations? 

MR. BRADEN: Absolutely. 

JUDGE KEENAN: Okay. Now, I’m concerned about 
the fact of how Miller defines traditional redistricting 
principles and whether your theory of the case might 
run afoul of Miller. 

If you look at Miller on page 915, it talks about 
traditional race neutral districting principles. 

[851] And so, my question for you is, if we have here 
a use of a 55 percent target for incumbency protection 
purposes or other traditional reasons, how can they  
be race neutral if you’re injecting this 55 percent 
threshold even though they would otherwise be 
traditional considerations? 

MR. BRADEN: Well, the state here adopted a series 
of very specific criteria. And among those criteria are 
a variety of ones I think that everyone would view as 
race neutral. 

So the question really here is the transgression, by 
using race did you transgress – this is the language 
from the Alabama Court. In Alabama the case goes 
back and the Supreme Court on page 19 of its opinion 
basically says, well, the question here is, Alabama 
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possibly transgressed its own guidelines, it’s very 
specific guidelines. 

So the question here is, and I think a very specific 
question is, if you have these neutral guidelines, and I 
would suggest Roman numeral V – 

JUDGE KEENAN: Right, but if race is the yardstick 
– I mean, if the target is 55 percent in each of these 
districts, how can it not predominate when Miller says 
that traditional race neutral principles are the ones 
that can predominate over race? 

[852] MR. BRADEN: Predominate by definition I 
think requires it to be over something. To make 
something subordinate, make it less important. 

So here, does race require the state to subordinate 
any of these criteria? Do we draw – do we divide up, as 
an example, do we divide up any community, any vote 
tabulation district, any precinct, did we cross any river 
to get race? And the answer to that is no. 

JUDGE KEENAN: Okay. But what about the fact – 
what I’m really concerned about, among other things 
in this case, and perhaps you can address it, is 63  
and 75. You have former Delegate Dance, now Senator 
Dance saying, I need 55 percent, my people don’t all 
vote. 

Okay. How is that race neutral? 

MR. BRADEN: Do I believe that’s race neutral?  

JUDGE KEENAN: Yes. 

MR. BRADEN: I absolutely don’t think that’s race 
neutral. 

JUDGE KEENAN: Okay. 
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MR. BRADEN: She was absolutely considering race. 

But did that result in a district that violated the state’s 
traditional redistricting criteria? 

JUDGE KEENAN: Why does it have to be a 
violation? Because the next step is strict scrutiny. It 
doesn’t get overturned automatically. 

[853] Why doesn’t it get you into strict scrutiny 
because the delegate said, my people don’t vote, I’ve 
got to have 55 percent? 

MR. BRADEN: You don’t get to strict scrutiny 
unless you can point to somewhere where race 
required you to transgress the state’s traditional 
criteria. It’s not enough to consider race. Absolutely – 

JUDGE KEENAN: Okay. Where in the case law 
does the Supreme Court say there has to be a violation 
of the traditional principle that race causes you to 
violate other traditional principles? 

MR. BRADEN: I think that’s the definition of the 
word “predominant,” you have to subordinate. But I 
would suggest the Alabama case – 

JUDGE KEENAN: Subordinate, you’re saying 
subordinate and violate are the same things? 

MR. BRADEN: Well, I would say the Supreme  
Court in its most recent opinion on this subject  
sends it back because of a transgression, a possible 
transgression of its own guidelines. That’s what the 
Supreme Court says. 

JUDGE KEENAN: But the Supreme Court was 
concerned in Alabama with the fact that they used 
equal population as a calculus, weren’t they? 

And what they said is, equal population is a given. 
And you can’t use these rough targets, you can’t  
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[854] use these mechanically applied percentages. You 
have got to go back and review it because equal 
population is not even something that goes into the 
balancing test. 

MR. BRADEN: Oh, I agree totally. I think the 
Alabama case is in fact principally a procedural case 
and an evidentiary case and doesn’t change the 
underlying law. 

But the language they use when they send it back to 
Alabama, they talk about Alabama transgressing its 
own state guidelines, its own state criteria. 

If you look at Shaw, you look at Cromartie, it’s all 
about drawing districts. Really the process here – if I 
could take a step back. The process here is geographic 
representation. And if a district exists as a geographic 
representational unit under the state’s criteria, then it 
should be created whether or not race is a driving 
factor or not. 

There is nothing – there is nothing necessarily 
wrong with drawing a line around a black neighbor-
hood and making it a district if it is a geographic 
entity. And all of these meet those criteria. These all 
exist in reality. 

JUDGE KEENAN: Okay. Now, if the Court were to 
disagree with you regarding any of these districts, for 
example, 63 and 75, where is the strong basis in 
evidence that 55 percent was necessary to preserve an 
opportunity [855] for election of a preferred minority – 
a candidate preferred by the minority? 

MR. BRADEN: Well, we know for a fact that we’re 
not – 
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JUDGE KEENAN: Do you have any straight – do 

you have any narrow tailoring evidence in your case at 
all? 

MR. BRADEN: Oh, I believe the answer to that is 
for surely yes. 

JUDGE KEENAN: Okay. With regard to 63, where 
is your narrow – 

MR. BRADEN: My view is straightforward, that the 
actual members of the legislature, they are the most 
informed people – 

JUDGE KEENAN: Where is your narrow tailoring, 
strong basis in evidence for District 63? 

MR. BRADEN: I guess my answer to that is 
straightforward, the narrowly tailoring, I guess it’s  
a – we have a disconnect. I don’t think that narrowly 
tailoring is a number analysis. 

Narrowly tailoring is how much that district 
violates the state’s criteria. And we don’t even have 
any evidence that it violates it whatsoever. We don’t 
have a line anywhere, a VTD, a town, a river crossed 
that it shouldn’t be. 

If you don’t – so if you have narrowly [856]  
tailored – narrowly tailored isn’t driven at a magic 
number. It’s driven how much you violate the state’s 
criteria. 

JUDGE PAYNE: Are you saying that political 
incumbency is a race neutral factor even if the political 
incumbent being protected is of a minority race and 
you are making the change to perpetuate that 
incumbent’s seat? 

MR. BRADEN: That is absolutely correct, Your 
Honor. 
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JUDGE PAYNE: And that is because that the  

real inquiry to be made is whether that decision,  
the decision to use race in connection with political 
incumbency, resulted in a district that offends all of 
the race neutral criteria? 

MR. BRADEN: That’s correct. The analysis is all 
about whether or not these districts meet the state’s 
redistricting criteria. 

In the end, it isn’t so much about the number of 
African-Americans in the district or non-Hispanic 
whites. It’s all about looking at the districts and 
saying, do they exist under the state’s criteria. 

And we haven’t heard any evidence to blow these 
districts up on that basis. Or what we have heard, we 
have deep suspicions about. 

JUDGE LEE: Can you pull back up that table [857] 
again, Table 4 from Dr. Ansolabehere’s expert report. 
It is Exhibit 50, page 72. 

Starting with District 63 that was raised by my 
colleague, the benchmark in that district was 58 
percent, is that right? 

MR. BRADEN: Yes, Your Honor. 

JUDGE LEE: So it moved under the new plan 1.59 
percent to 59. 

MR. BRADEN: Yes, Your Honor. 

JUDGE LEE: Not 55 percent, right?  

MR. BRADEN: Yes. 

JUDGE LEE: And if you look at District 75, the 
benchmark black population was 55.3, is that right? 

MR. BRADEN: Yes, Your Honor. 
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JUDGE LEE: And under the new plan it’s 55.4?  

MR. BRADEN: Yes, Your Honor. 

JUDGE LEE: 1 percent difference? 

MR. BRADEN: One-tenth of a percent. 

JUDGE LEE: One-tenth of a percent difference. 
Now, all these 11 of these districts had to be 
repopulated because they were all underpopulated, 
correct? 

MR. BRADEN: Yes, in the end all the districts had 
to be changed. 

JUDGE LEE: One of these delegates, I am not sure 
if it was Dance or not, said that when they were 
drawing [858] the lines, they wanted to make sure that 
they drew a line around a potential opponent’s house. 

Was that Dance? 

MR. BRADEN: That was the Dance district, 
absolutely. That’s the little finger, if you saw it 
sticking up, yes, out of the southern district. Drawn 
into Taylor’s district. 

JUDGE LEE: As it relates to the James River, 
House District 71, there was a river crossing there 
before. It was eliminated under HB 5005, is that right? 

MR. BRADEN: That is correct, Your Honor.  

JUDGE LEE: And the same is true down in 
Williamsburg where the James River crosses into 
Surry, that was eliminated as well? 

MR. BRADEN: Yeah, we got rid of the ferrymander 
district, as it was described. 

JUDGE LEE: And in HD 71 were you pointed out 
earlier, Henrico was removed from HD 71? 
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MR. BRADEN: That’s correct, Your Honor. 

JUDGE LEE: Trying to get Henrico back together?  

MR. BRADEN: That’s correct. 

JUDGE LEE: Would that be contiguity? 

MR. BRADEN: Yeah, that would be totally 
consistent with the criteria. It would make the district 
more in compliance with any types of – not just the 
[859] stated criteria of the state, which I think are the 
starting points, but clearly under any traditional 
analysis 71 is the district that should be there. 

I mean, if we’re going to draw some other type of 
district, then the blank community in downtown 
Richmond isn’t going to get represented, let’s not fool 
ourselves. 

JUDGE LEE: What are we supposed to do with all 
this testimony about the number 55? How does that 
help me with processing that from the standpoint of 
predominance? Because if it is Alabama Black Caucus, 
then 55 is hard and fast rule and this plan has to go to 
strict scrutiny. 

MR. BRADEN: A couple things from Alabama. One, 
Alabama talks specifically about a mechanical 
process. And we’re talking about districts that are 
more than 70 percent black. And we’re talking about 
districts that go from fairly compact to significantly 
ugly. 

So we don’t have a mechanical process here. Half the 
districts go up, half the districts go down. That’s a 
classic random walk. 

JUDGE KEENAN: Right. But aren’t we talking here 
about legislative intent? You see, that’s what has been 
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bothering me all along, whether race predominated in 
terms of the legislative intent. 

I mean, I agree with you, there are all sorts of 
reasons why things were done, but doesn’t it all come 
back [860] to proof of legislative intent and whether 
race predominated. I am feeding into Judge Lee’s 
question on that. 

MR. BRADEN: Absolutely there was an intent to 
draw majority-minority districts, and there was a goal 
to draw them around the 55 percent. There is no 
reason to beat around the bush, absolutely. 

But the answer is, did that intent predominate over 
traditional redistricting criteria? This whole Shaw line 
of cases, I would suggest the Court should start its 
analysis by looking at the Shaw districts. This is all 
about creating districts that don’t exist as geographic 
units, that don’t exist under traditional redistricting 
criteria. 

All 12 of these districts are the same 12 districts 
that had been around since 1991. The same 12 
districts that were approved by the state Supreme 
Court ten years ago in that decision. 

So I just don’t see a conflict between these districts 
and any state policy whatsoever. The consideration of 
race, did it occur? Absolutely. Was there a goal, a hope, 
an aspiration, a rule of thumb? Absolutely. But just 
having that alone doesn’t mean you transgress, to  
use the word from Alabama, that you transgressed 
anything. 

[861] You’ve got to prove that we transgressed 
traditional criteria to get to strict scrutiny. 

JUDGE PAYNE: Your basic argument on that point 
then is that from Alabama we are to rely on the  
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part that says the predominance question concerns 
which voters the legislature decides to choose, and 
specifically whether the legislature predominantly 
uses race as opposed to other traditional factors when 
doing so? That is, to choose to put districts – put them 
into different districts? 

MR. BRADEN: That’s correct. And I would also 
suggest the Court look at page number 18 where they 
are talking about the possibility that the state 
transgressed its own guidelines and the evidence of 
that. 

And then Hunt v. Cromartie is abundantly clear  
on these issues too, it’s predominance. And you can 
only – to be predominant, it has got to be predom- 
inant over something else, the predominance over 
traditional redistricting criteria. 

JUDGE PAYNE: Excuse me. How do you get – what 
do we do with this discrepancy in the evidence between 
DLS – I think the vernacular has been DLS black and 
DOJ black. How do you suggest we can harmonize 
what we’ve heard on that topic from all these 
witnesses? 

MR. BRADEN: Two things. One, if we’re focused 
[862] on intent, I think the evidence is undisputed that 
the person drawing the plan thought these districts 
were, as far as he knew, less than 55 percent DOJ 
black numbers. 

So if we’re focused on intent, clearly the line drawer 
thought that at least three of these districts didn’t 
have a 55 percent voting age-pop black as defined 
under DOJ. 

Do I believe the difference between these two 
numbers is in reality meaningful in actual reality? No, 
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it isn’t a significant difference one way or the other, 
let’s be candid. 

And also, just think about the process we’re talking 
about. We’re talking about redrawing lines now. These 
are all numbers from 2010. Do we think these 
numbers have any meaning as you sit there today as 
what these districts look like? 

So this is – this fine distinction where we have to 
come up with a magic number between 50 plus one –
55 percent is too high, but we know we have to be 
above 50, so we have to hire a political scientist to 
come up with that magic number. 

Which political scientist do we hire? Do we hire Dr. 
Katz? He is going to come up with a different number 
than theirs. 

We don’t want to be – think of how far this [863] 
pulls the Court into what you don’t want to get into, 
which is this my minutia of racial fine-tuning. Surely 
the Court doesn’t want to be trying to decide whether 
it should have 55 or 54 or 51 or 50.1. 

JUDGE PAYNE: Thank you. 

MR. BRADEN: That’s a process for the legislature. 

JUDGE PAYNE: All right. Judge Keenan would like 
to hear, and I would too, Mr. Hamilton, if you would 
respond to the question that comes from Alabama 
respecting the definition of the predominance 
question. Where the Court says – it begins in the 
paragraph – it’s on page 1271. I don’t know which you 
have. 

MR. HAMILTON: I only have the slip opinion, Your 
Honor. 
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JUDGE PAYNE: It’s right at the beginning of 

section Roman numeral IV. Go to the first full column, 
and there is a paragraph near the bottom that says, 
“But we have not listed equal population objectives.” 
Do you see that? 

Right below where they talk about the background 
factor. 

MR. HAMILTON: Under Roman numeral IV that 
begins, “The District Court held in the alternative that 
the claims of racial gerrymandering must fail because 
race [864] was not the predominate” – 

JUDGE PAYNE: Yes, that’s the Roman numeral. 
Now go over two columns. 

MR. HAMILTON: I’m in a slip opinion so I can’t see 
where the columns are. Where the paragraph begins – 

JUDGE PAYNE: “But we have not listed.” 

JUDGE KEENAN: That’s on page 16, if that helps.  

MR. HAMILTON: Do you have the slip opinion?  

JUDGE PAYNE: Yeah, we have the slip opinion. 
Yeah, right there. Okay. All right, now go – have you 
found that paragraph, Mr. Hamilton? 

MR. HAMILTON: I haven’t. I have found the 
paragraphs start, in Section IV, it starts “The District 
Court held” – 

JUDGE LEE: Page 16. 

MR. BRADEN: I hate to do this, but I will be happy 
to help you. 

JUDGE PAYNE: You should do it. And in fact, it’s 
the way it’s done with barristers in England. 

JA 2269



 
MR. HAMILTON: The first paragraph begins, “The 

the District Court held in the alternative” – 

JUDGE PAYNE: That’s the first paragraph of 
Roman numeral IV. Go down about four paragraphs. 

MR. HAMILTON: Four. “But we have not” – got it. 

[865] JUDGE PAYNE: Now go on over to the 
continuation of that paragraph. “It is not about 
whether a legislature believes that the need for equal 
population takes ultimate priority. Rather, it is, as we 
said, whether the legislature placed race above 
traditional districting considerations in determining 
which persons were placed in appropriately appor-
tioned districts. In other words, if the legislature must 
place 1,000 or so additional voters in a particular 
district in order to achieve an equal population goal, 
the predominance question concerns which voters the 
legislature decides to choose and specifically whether 
the legislature predominantly uses race as opposed to 
other traditional factors when doing so.” 

And my question was, how does he – is that what his 
argument was? 

JUDGE KEENAN: And if I could just supplement 
that by saying, how does the existence of a 55 percent 
target even address the question of which voters the 
legislature was choosing unless you’re solely relying 
on Dr. Ansolabehere’s report? 

I mean, is there any other evidence in your case that 
supports which voters the legislature was choosing? 

MR. HAMILTON: If I understand the question –  

JUDGE LEE: Recite it so we can make sure. 

MR. HAMILTON: Wow, that’s a task. I’m not sure 
[866] I can, Your Honor. The Court quoted – 
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JUDGE PAYNE: I guess the bottom line is, what 

proof do you have about which voters were placed 
where and why other than the fact that 55 percent was 
used? 

That’s what we’re looking for an answer to. 

MR. HAMILTON: I think I understand. The 
evidence is twofold. Number one, what did the 
legislature say it was doing? And what it said it was 
doing was adopting the 55 percent as a target or goal 
threshold for all of these majority-minority districts. 

So number one is, they told us what they were doing. 
And in the redistricting criteria, they said that that 
predominates against everything. In the event of a 
conflict, this controls, this is the thing. Number one. 

Number two, we can look at what they did. What 
they did is they moved some voters out, they moved 
some voters in, and then they swapped some voters 
between different districts. All with the goal, again, 
consistent with what they’ve told us, of maintaining 55 
percent black voting-age population. And of course 
they were successful doing it. 

So what they told us, what they did, and then the 
third piece of it is what did Dr. Ansolabehere say in his 
study. And his study looked at it several different 
ways. Looking at the border precincts. Okay, you have 
a [867] precinct that was in the old district and moved 
out, or not in the old district and moved in. 

And what defines, what is it that better explains, 
was it politics or was it race, political performance or 
race that explained the movement of those VTDs? 

So I think all three of those pieces of evidence line 
up and point to the same point, and prove the same 
thing as racial predominance. 
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JUDGE PAYNE: I think we would all like to thank 

the lawyers for the help you’ve given us. And thank in 
particular to the legal assistants without whose 
assistance we would not be where we are today. And 
we are very grateful for an excellent job. Thank you so 
much. 

One request. And that is, you all have a bunch of 
boxes – just a minute, Mr. Troy. And I need, we all 
need some boxes to haul these things around. If you 
have got them out in the hall somewhere, let us have 
them so we can haul them. 

Yes, Mr. Troy. 

MR. TROY: Your Honor, may I inquire whether the 
Court in the posttrial briefing anticipates anything 
about the remedies? 

I ask specifically because of the plaintiffs’ briefing, 
anything to do with the upcoming November [868] 
election? 

And on behalf of my defendants, there are matters 
going on daily already implementing that election. I 
did not know if the Court wanted to have that 
addressed or not addressed. 

JUDGE PAYNE: We’ll talk about that question and 
let you know by an order or a conference call. 

MR. TROY: Thank you, Your Honor.  

JUDGE PAYNE: All right. 

MR. HAMILTON: Your Honor, apropos of our 
discussion just before the closing, can we leave the 
record open so that the parties can talk about which – 
not the record. Well, the record. So that we can talk 
about which exhibits are in and then read them into 
the record with the court reporter? 

JA 2272



 
JUDGE PAYNE: Yes, you all are to do that.  

JUDGE LEE: And let us know if there is any issue, 
we will come back if you need us. 

MR. HAMILTON: Okay. I don’t anticipate that, 
Your Honor. But thank you. 

JUDGE LEE: I don’t expect there will be. 

NOTE: At this point a recess is taken; at the 
conclusion of which counsel appear in the absence of 
the Court as follows: 

MR. HAMILTON: Okay. For the record, this is [869] 
Kevin Hamilton on behalf of the plaintiffs, and we’re 
just going to read into the record the documents that 
have been admitted. 

First, as listed in the stipulation regarding exhibits, 
which has been filed in docket number 87, Plaintiffs’ 
Proposed Trial Exhibits 1 through 68 inclusive have 
all been offered and admitted. 

And Defendant-Intervenors’ Proposed Trial Exhibits 
1 through 12, 14 through 16, 22, 28 through 34, 37 
through 91, and 93 to 99 have all been admitted. 

In addition, Intervenor-Defendants’ Exhibit 92 has 
been admitted. 

And Intervenor-Defendants’ Exhibit 27, two pages 
of it, have been admitted. And those two pages have 
been placed in the clerk’s file of original exhibits. 

All other exhibits have either been not offered, 
offered but withdrawn, or offered and refused. 

Do you want to say you agree? 

MS. WALRATH: This is Jennifer Walrath, counsel 
for defendant-intervenors. And we concur with Mr. 
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Hamilton’s reading of the exhibits that are in 
evidence. 

NOTE: The case is concluded. 

(End of proceedings.) 

[870] I certify that the foregoing is a correct 
transcript from the record of proceedings in the above-
entitled matter. 

              /s/                            
P. E. Peterson, RPR    Date  
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Letter from Nelson D. Hermilla to Rebecca Clark 
(Apr. 15, 2015) 

(Defendants’ Exhibit 22) 
15-00227-F
Rebecca Clark, Legal Researcher 
Baker Hostetler 
Washington Square 
1050 Connecticut Ave., N.W., Suite 1100 
Washington, D.C. 20036-5304 
Dr. Ms. Clark, 

This is in response to your March 26, 2015 
Freedom of Information Act request, seeking access to: 

“a copy of the Virginia House of Delegates 
preclearance submission to the DOJ for 
Virginia’s 2011 redistricting plan . . . .” 
excluding Virginia’s Section 5 submission per 
the April 8, 2015 communication that you 
already have the Commonwealth’s records. 
Enclosed you will find a compact disc of the 

responsive records from the 2011 Virginia House of 
Delegates Section 5 submission file, 2011-1805, which 
include public comments and telephone memos. After 
review of the responsive records, I have determined 
that the records may be provided to you subject to the 
excision of names and identifying information 
pursuant to 5 U.S.C. §552(b)(7)(C) since disclosure of 
personally identifiable information contained in these 
records could reasonably be expected to constitute an 
unwarranted invasion of personal privacy; and 
pursuant to 5 U.S.C. §552(b)(7)(D) since disclosure 
thereof could reasonably be expected to identify 
confidential sources. 
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Should you wish to appeal my decision with 
respect to the denied portions of your request, you may 
do so by writing to the Director, Office of Information 
Policy (OIP), United States Department of Justice, 
1425 New York Avenue, N.W., Suite 11050, 
Washington, DC 20530. Your appeal must be received 
by OIP within sixty (60) days of the date of this letter 
in order to be considered timely. The envelope should 
be marked “FOI/PA Appeal”. You may also submit 
your appeal via OIP’s electronic portal (at http:// 
www.justice.gov/oip/efoia-portal.html). Following 
review by the Department, judicial review of the 
decision of the Attorney General is available in the 
United States District Court in the judicial district in 
which you reside, in which you have your principal 
place of business, or in the District of Columbia. 

Please don’t hesitate to contact me by calling 202-
616-3959 if you have questions regarding your
request.

Sincerely, 
[handwritten: signature] 
Nelson D. Hermilla, Chief  
Freedom of Information/ 
Privacy Acts Branch 
Civil Rights Division 
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Richmond City Counsel, 2011 Richmond Decennial 
Voter District Redistricting, Richmond, Virginia 

(Defendants’ Exhibit 34) 
About Redistricting- OVERVIEW 

As Americans, we govern ourselves at the state, 
local and national level through a process known as 
Representative Democracy, in which we choose (elect) 
fellow citizens to assist us with the ownership and 
operation of our government. This self-governance 
includes deciding how tax monies are invested; what 
laws are needed; and, what type of services are 
provided and how they are managed. 

As part of our self-governance, we organize 
ourselves into geographical areas (districts) based on 
population and use these “voter districts” to determine 
where we vote and which positions we vote for. As 
populations change over time, we redraw (redistrict) 
these areas to reflect those changes and help ensure 
everyone is represented as fairly as possible. Thus, 
every 10 years (decennially) we perform a United 
States Census to gather statistical information about 
our population and we use this (in accordance with 
state, local and federal guidelines) to update the 
boundary lines of our voting districts.  

In 2011, Richmond City Council will redraw 
(redistrict) the existing nine Richmond Voter District 
boundaries that we use to elect our local Richmond 
Elected Government Officials in response to results of 
the 2010 U.S. Census. Adjustments to voting precincts 
and locations may also be made at this time.  

The 2011 Richmond Decennial Voter District 
Redistricting will be a year-long open public process 
that will include a comprehensive array of public 
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information communications and numerous 
opportunities for Richmond Citizens to learn more, 
provide input and participate, which will include 
many Public Information Meetings, Public Council 
Meetings, and Public Hearings. All Richmond citizens 
are invited and encouraged to learn more about the 
process and to participate during each step of the way. 
Some of the many ways to engage in this process 
include: 
1. Contacting the Richmond City Council

Councilmember that represents you via phone,
email, meeting or letter (contact information
below)

2. Sending a letter to Richmond City Council 2011
Richmond Decennial Voter District Redistricting
Richmond City Hall; 900 E. Broad St., Suite 305
Richmond, VA 23219

3. Attending Public Information Meetings, Council
Public Meetings and Public Hearings to learn
more, ask questions and make suggestions (dates,
times and locations listed below)

4. Visiting the 2011 Richmond Decennial Voter
District Redistricting website to learn more (to be
established soon)

5. Asking questions, learning more, and sending
suggestions or information by email to
steven.skinner@richmondqov.com

6. Sending suggestions or asking questions by
sending a fax to (804)646-5468

7. Learning more, asking questions and providing
suggestions by calling (804)646-6052

8. Signing up for information and Public Information
Meetings, Public Council Meeting and Public
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Hearings email updates/alerts, at: 
steven.skinner@richmondgov.com 

Six Stage Process 

The 2011 Richmond Decennial Voter District 
Redistricting process will be organized into six 
stages. In the First Stage, Richmond City Council 
will choose what redistricting criteria are to be used, 
which will include Public Information Meetings, 
Public Council Meetings and Public Hearings. In the 
Second Stage they will vote to adopt their selected 
criteria, which will include Public Council Meetings 
and Public Hearings. In the Third Stage, Richmond 
will receive 2010 U.S. Census Data for Richmond. In 
the Fourth Stage, Council will use the criteria and 
Census Data to draft a 2011 Richmond Decennial 
Voter District Redistricting Plan (This will probably 
include three proposals to choose from.), which will 
include Public Information Meetings, Public Council 
Meetings and Public Hearings. In the Fifth Stage 
they will vote to adopt a Plan, which will include 
Public Hea rings. New Richmond Voter Districts are 
to be adopted by December 31, 2011. In the Sixth 
Stage, they will seek approval (clearance) required 
from the United States of America Department of 
Justice per the U.S. National Voting Rights Act of 
1965 (42 U.S.C. § 1973-1973aa-6). 

Richmond City Council will choose from among a 
number of criteria as to which ones they want to use 
to base their redistricting changes to Richmond Voter 
Districts. In the first stage of the process they will 
choose the criteria and in the second stage they will 
voted and officially adopt them. There will be a 
number of public hearings and meetings held with 
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regard to this important part of the process. Criteria 
choices may include the following: 
Redistricting Criteria Richmond City Council 
may choose from include 

• Equal Population distribution throughout the 9
Richmond Voter Districts

• Compactness of Richmond Voter Districts
• Contiguity of Richmond Voter Districts
• Avoidance of splits of political subdivisions and

precincts
• Preservation of communities of interest
• Preservation of the basic shape of existing voter

districts
• Protection of current incumbents and avoiding

pairing (the possibility that existing incumbents
may run against each other in a future election

• African -American representation per the U. S.
National Voting Rights Act of 1965 (42 U.S.C. §
1973-1973aa-6)

• Political fairness or competitiveness
• Voter convenience and effective administration of

elections
Richmond Elected Government Officials 

We use our Richmond Voter Districts to elect the 
following positions that are established in the 
Richmond City Charter: 
• A Mayor (who must receive the most votes in at

least 5 of the 9 Voter Districts and who serves a 4-
year term

• Members of Richmond City Council (elected by
district to serve 4-year terms)
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• Richmond Public Schools Board Trustees (elected
by district to serve 4-year terms)

Virginia Constitutional Officers (Elected 
Government Officials) 

Additional local positions we elect persons to 
include Virginia Constitutional Officers, which serve 
at the Richmond level but are established by the 
Virginia Constitution and are independent of local 
government. These positions are elected in Richmond 
citywide (not by district) but voting may be affected 
due to changes to voting precincts and locations, they 
include: 
• A Richmond Sheriff (elected citywide to serve a 4-

year term)
• A Virginia Commonwealth’s Attorney of Richmond

(elected citywide to serve a 4-year term)
• A Richmond Clerk of the Court (elected citywide to

serve an 8-year term) A Richmond Treasurer
(elected citywide to serve a 4-year term)

National and State Elected Government 
Officials 

Voting for the following national and state 
positions may also be affected due to changes to 
Richmond voting precincts and locations (Note: 
Decennial redistricting of voter districts in which 
these positions are elected will be performed in 2011 
by the Virginia General Assembly - click here for link): 
• A President/Vice President of the United States of

America (elected nationally to serve a 4-year term)
• Members of the United States Senate (elected

statewide to serve 6-year terms)

JA 2281



• Members of the United States House of
Representatives (elected by state districts to serve
2-year terms)

• Members of the Virginia State Senate (elected by
state districts to serve 4-year terms)

• Members of the Virginia House of Delegates
(elected by state districts to serve 2-year terms)

This website is designed to help provide information 
regarding our 2011 Richmond Voter District 
redistricting efforts and how everyone can be involved. 
Please click the appropriate tabs on the left for more 
information and regarding Richmond City Council 
Public Hearing Meetings. These meetings are free and 
open to the public and all Richmond Citizens are 
invited and encouraged to attend. 
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2001-2010 Written Definitions of Richmond 
Voter District Boundaries 

This following are the written legal definitions of 
2001-2010 Richmond Voter District Boundaries as per 
the Richmond Code of Laws Part II - City Code; 
Chapter 30 - Elections; Article II. - Election Districts* 

Richmond Code of Laws Part II City Code; Chapter 
30- Elections; Article III. - Precincts

Sec. 30-149. - District precinct assignments. 
For the purpose of the election of persons to the city 
council and the school board, the precincts shall be 
assigned to districts as follows: 

1. Precincts 101 through 114, district 1.
2. Precincts 203 through 213, district 2.
3. Precincts 301 through 309, district 3.
4. Precincts 402 through 413, district 4.
5. Precincts 501 through 510, district 5.
6. Precincts 602 through 610, district 6.
7. Precincts 701 through 707, district 7.
8. Precincts 802 through 814, district 8
9. Precincts 902 through 911, district 9.
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Richmond Voter Districts 

Richmond, Virginia, U.S.A. 
Current - 2001-2010 
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Supplemental Expert Report of Jonathan N. Katz for 
Bethune-Hill v. Virginia State Board of Elections 

(Aug. 15, 2017) 
(Defendants’ Exhibit 101) 

Since my report in this case dated April 10, 2015, 
I have been asked to review and respond to the 
conclusions presented in the expert reports of Dr. 
Maxwell Palmer and Dr. Jonathan Rodden, both dated 
August 2, 2017. All of the key findings in my previous 
report continue to hold. 

A summary of my findings from this supplemental 
analysis is as follows: 

• Racially polarized voting is evident in
statewide elections across Virginia,
particularly in the regions that contain many
of the challenged districts.

• Dr. Palmer’s critiques of my analysis showing
that inclusion of particular VTDs in the Con- 
tested districts is not overwhelmingly
predicted by its racial composition are based
on awed statistical reasoning.

• Dr. Palmer’s analysis of the inclusion of
particular Census blocks in the Contested
districts based on its racial composition shares
the same statistical aws of Dr. Ansolabehere’s
analysis at the VTD level.

• The vast majority of my previous findings
about compactness remain unchallenged in
the reports of Drs. Palmer and Rodden.
Further, Dr. Rodden fails to calculate
compactness systematically using any
quantitative standard, and makes several
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specific claims about compactness for 
Contested districts that are no supported in 
the data or in Dr. Ansolabehere’s previous 
results. 

In the sections that follow, I respond to findings 
in Dr. Palmer and Dr. Rodden’s reports in greater 
detail. In Section 1, I focus on racially polarized voting 
in statewide elections and primaries. Section 2 focuses 
on Dr. Palmer’s critique of my analysis showing that 
inclusion of particular VTDs in the Contested districts 
is not overwhelmingly predicted by its racial 
composition. Section 3 includes a detailed explanation 
of the relationship between race and vote choice, and 
Section 4 revisits my previous findings on 
compactness and critiques Dr. Rodden’s claims 
regarding compactness under HB5005. 

1. RACIALLY POLARIZED VOTING

Substantial evidence for racially polarized voting 
in elections for the Virginia House of Delegates was 
presented in my previous report. I concentrated on 
these elections because they are the most relevant to 
the evaluation of legislative districts under HB5005. 
Those elections do, however, present a challenge. Few 
of these elections are truly competitive, which makes 
it difficult to gauge meaningful differences in voter 
preferences. Accordingly, in this supplemental report 
I extend my analysis to competitive, statewide general 
elections for the offices of Attorney General and 
Governor. I also look at the Democratic primary for 
Attorney General in 2013 to find a statewide race with 
African-American candidate. 

Dr. Ansolabehere claims that there is no apparent 
racially polarized voting in HDs 69, 70, 71 and 89, 
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representing the Richmond area.1 His claim rests on 
the observation that white voters in Richmond slightly 
prefer Democrats to Republicans. He is correct that if 
both white and African-American voters prefer the 
same candidate, then there is no racially polarized 
voting. Dr. Palmer likewise raises the point that there 
is no racially polarized voting in statewide races2. Un- 
fortunately, these two claims are incorrect; not only is 
there substantial racially polarized voting among 
statewide races, but there is racially polarized voting 
in statewide races in the Richmond, Tidewater, 
Emporia, and Petersburg regions from which many of 
challenged districts are drawn3. 

First, I show that in the 2013 statewide general 
elections for Governor and Attorney General, there is 
substantial evidence for racially polarized voting 
when considering a variety of geographies. I show this 
by conducting ecological inference analysis on the 
precinct-level voting results from this general election, 
aggregated to several different geographies including 
individual counties, the city of Richmond, and groups 

1 Bethune Hill v. Virginia State Board of Elections Expert Report, 
Stephen Ansolabehere, March 11, 2015. 
2 Expert Report for Bethune Hill v. Virginia State Board of 
Elections, Maxwell Palmer, August 2, 2017. p. 26 
3 The Tidewater region includes the cities of: Hampton, Newport 
News, Suffolk, Chesapeake, Portsmouth, and Norfolk. The 
Richmond region includes the City of Richmond and Chesterfield 
and Henrico counties. We also include results from the 
Petersburg region, including Dinwiddie, Prince George, and 
Surry counties as well as the cities of Colonial Heights, Hopewell, 
and Petersburg, and the Emporia region, which includes 
Brunswick County, Greensville County, Southampton County, 
Sussex County, and Emporia City. 
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of neighboring counties. The results are given in 
Tables 1 and 2 below. These results are represented in 
terms of vote share for white Republican and white 
Democratic candidates in the general election. Note 
that in all cases, and across races for Governor and 
Attorney General, African Americans prefer the 
Democrat by 97% or more. However, white voters 
prefer the Republican candidate overall in 
Chesapeake, Chesterfield, Henrico, Newport News, 
Portsmouth, Suffolk, and Virginia Beach, and are 
evenly split in Norfolk. Within the city of Richmond 
itself whites prefer the Democratic candidate, but 
overall in the Richmond region and Petersburg region, 
white voters prefer the Republican. The effect is more 
pronounced when looking at the Tidewater Region and 
Emporia Region. 

While racially polarized voting in the Governor’s 
race is less pronounced, it is still apparent. Again, 
African American voters prefer the Democratic 
candidate by wide margins, while white voters prefer 
the Republican in all but Newport News, Norfolk, and 
Portsmouth. Examining the Richmond and Tidewater 
regions as a whole, I find white voters preferring the 
Republicans overall. 

Second, HDs 69, 70, and 71 have not had a 
competitive general election under either the 
challenged or benchmark maps. That is, since the area 
is so predominantly Democratic-leaning, no high 
quality Republicans have run for those seats (Cox and 
Katz 1996)4. Still, it is possible 

4 The main result in this study holds that the electoral advantage 
incumbents hold over potential challengers has grown over time 
as a result, in part, of a “scare-off” effect in which higher quality 
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Table 1: Ecological Inference Results for 2013 Virginia 
General Election: Attorney General 
Location Dem. Vote 

Share: Black 
Dem. Vote 
Share: White 

Chesapeake 
County 

0.94 
(0.66, 1.00) 

0.36 
(0.32, 0.40) 

Chesterfield 
County 

0.99 
(0.97, 1.00) 

0.35 
(0.35, 0.35) 

City of 
Richmond 

.097 
(0.93, 1.00) 

0.69 
(0.24, 1.00) 

Hampton 
County 

0.99 
(0.99, 0.99) 

0.44 
(0.42, 0.46) 

Henrico County 
0.99 

(0.97, 1.00) 
0.43 

(0.41, 0.45) 
Newport News 

County 
0.98 

(0.96, 1.00) 
0.43 

(0.29, 0.57) 

Norfolk County 
0.99 

(0.99, 0.99) 
0.51 

(0.45, 0.57) 
Portsmouth 

County 
0.99 

(0.99, 0.99) 
0.43 

(0.37, 0.49) 

challengers avoid districts with strong incumbents to increase 
their chances of winning. Thus, strong incumbents are often 
opposed by weak challengers in these districts. Since voters 
generally choose from the available options on the ballot, districts 
in which strong incumbents face weak challengers (or run 
unopposed) make poor case studies for voter preferences or 
polarization. 
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Suffolk County 
0.94 

(0.80, 1.00) 
0.32 

(0.18, 0.46) 
Virginia Beach 

County 
0.99 

(0.97, 1.00) 
0.38 

(0.38, 0.38) 
Emporia 
Region 

0.91 
(0.56, 1.00) 

0.22 
(0.00, 0.59) 

Petersburg 
Region 

0.92 
(0.49, 1.00) 

0.34 
(0.12, 0.56) 

Richmond 
Region 

0.99 
(0.97, 1.00) 

0.46 
(0.24, 0.68) 

Tidewater 
Region 

0.98 
(0.76, 1.00) 

0.42 
(0.00, 0.95) 

HD 069 
0.98 

(0.98, 0.98) 
0.72 

(0.68, 0.76) 

HD 070 
0.98 

(0.96, 1.00) 
0.55 

(0.47, 0.63) 

HD 071 
0.97, 

(0.95, 0.99) 
0.73 

(0.61, 0.85) 

HD 089 
0.99 

(0.99, 0.99) 
0.61 

(0.53, 0.69) 
Each row indicates an election and a geographical 
unit, and shows the estimated proportion of African-
Americans who voted for the Democrat next to the 
proportion of whites who voted for the Democrat. 
95% confidence intervals are in parentheses below 
the proportion.  

to show that there is some evidence for racially 
polarized voting in these areas by looking instead at 
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primary elections. In 2013 there was a Democratic 
primary election for the Attorney General. The 
candidates were Mark Herring, who is white, and 
Justin Fairfax, who is African-American. I perform 
Ecological Inference analysis on the precinct-level 
voting results from this primary election in the 
Richmond area. The complete set of results results 
from this analysis appear in Table 3. I _nd that 
African-Americans overwhelmingly preferred Justin 
Fairfax, while white voters for the most part preferred 
Mark Herring. However, in many of the geographical 
areas our estimates of the 
Table 2: Ecological Inference Results for 2013 Virginia 
General Election: Governor 

Location Dem. Vote 
Share: Black 

Dem. Vote 
Share: White 

Chesapeake 
County 

0.95 
(0.71, 1.00) 

0.40 
(0.36, 0.44) 

Chesterfield 
County 

0.98 
(0.88, 1.00) 

0.36 
(0.34, 0.38) 

City of 
Richmond 

0.99 
(0.99, 0.99) 

0.71 
(0.59, 0.83) 

Hampton 
County 

0.99 
(0.99, 0.99) 

0.48 
(0.48, 0.48) 

Henrico County 0.99 
(0.97, 1.00) 

0.45 
(0.43, 0.47) 

Newport News 
County 

0.99 
(0.99, 0.99) 

0.52 
(0.48, 0.56) 
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Norfolk County 0.99 
(0.99, 0.99) 

0.59 
(0.55, 0.63) 

Portsmouth 
County 

0.99 
(0.99, 0.99) 

0.52 
(0.48, 0.56) 

Suffolk County 0.95 
(0.85, 1.00) 

0.35 
(0.29, 0.41) 

Virginia Beach 
County 

0.99 
(0.97, 1.00) 

0.41 
(0.41, 0.41) 

Emporia 
Region 

0.93 
(0.63, 1.00) 

0.25 
(0.00, 0.55) 

Petersburg 
Region 

0.92 
(0.49, 1.00) 

0.37 
(0.15, 0.59) 

Richmond 
Region 

1.00 
(1.00, 1.00) 

0.49 
(0.49, 0.49) 

Tidewater 
Region 

0.98 
(0.78, 1.00) 

0.48 
(0.05, 0.91) 

HD 069 0.99 
(0.99, 0.99) 

0.76 
(0.74, 0.78) 

HD 070 0.99 
(0.99, 0.99) 

0.59 
(0.57, 0.61) 

HD 071 0.99 
(0.99, 0.99) 

0.75 
(0.65, 0.85) 

HD 089 0.99 
(0.99, 0.99) 

0.72 
(0.68, 0.76) 

Each row indicates an election and a geographical 
unit, and shows the proportion of African-Americans 
who voted for the Democrat next to the proportion of 
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whites who voted for the Democrat. 95% confidence 
intervals are in parentheses below the proportions. 

voting behavior of whites is rather imprecise - i.e., the 
confidence intervals are wide. This means we can not 
statistically discern which candidate a majority of 
whites preferred. 
Table 3: Ecological Inference Results for 2013 Virginia 
Primary Election: Attorney General 

Location Dem. Vote 
Share: Black 

Dem. Vote 
Share: White 

Chesapeake 
County 

0.90 
(0.29, 1.00) 

0.57 
(0.35, 0.79) 

Chesterfield 
County 

0.91 
(0.04, 1.00) 

0.50 
(0.40, 0.60) 

City of 
Richmond 

0.68 
(0.00, 1.00) 

0.40 
(0.00, 1.00) 

Hampton 
County 

0.91 
(0.73, 1.00) 

0.58 
(0.30, 0.86) 

Henrico County 0.72 
(0.00, 1.00) 

0.41 
(0.00, 1.00) 

Newport News 
County 

0.89 
(0.54, 1.00) 

0.46 
(0.00, 0.93) 

Norfolk County 0.76 
(0.39, 1.00) 

0.37 
(0.00, 0.74) 

Portsmouth 
County 

0.78 
(0.48, 1.00) 

0.28 
(0.08, 0.48) 
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Suffolk County 0.85 
(0.36, 1.00) 

0.56 
(0.28, 0.84) 

Virginia Beach 
County 

0.98 
(0.88, 1.00) 

0.45 
(0.43, 0.47) 

Emporia 
Region 

0.73 
(0.00, 1.00) 

0.34 
(0.00, 1.00) 

Petersburg 
Region 

0.76 
(0.00, 1.00) 

0.56 
(0.11, 1.00) 

Richmond 
Region 

0.71 
(0.00, 1.00) 

0.45 
(0.00, 1.00) 

Tidewater 
Region 

0.83 
(0.00, 1.00) 

0.49 
(0.00, 1.00) 

HD 069 0.74 
(0.37, 1.00) 

0.48 
(0.00, 1.00) 

HD 070 0.62 
(0.32, 0.92) 

0.72 
(0.35, 1.00) 

HD 071 0.58 
(0.32, 0.84) 

0.41 
(0.19, 0.63) 

HD 089 0.74 
(0.64, 0.84) 

0.37 
(0.35, 0.39) 

Each row indicates a geographical unit, and shows 
the proportion of African-Americans who voted for 
the African-American candidate, Justin Fairfax, 
next to the proportion of whites who voted for him. 
95% confidence intervals are in parentheses below 
the proportions. 
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2. REVISITING THE EFFECT OF RACE AND
PARTY ON LIKELIHOOD OF INCLUSION OF

VTDS IN 12 CHALLENGED DISTRICTS 

2.1. Weighted Observations 

Dr. Palmer identifies a “critical difference” 
between Dr. Ansolabehere’s model of how black voting 
age population and average Democratic vote share 
influence a voting tabulation district’s (VTD’s) 
likelihood of being included in one of the challenged 
districts and the model I presented in my previous 
report. Dr. Ansolabehere’s model is weighted by VTD 
population, while the model I use in my previous 
report is not weighted. Dr. Palmer considers this an 
act of neglect, but the dual questions of whether or not 
observations should be weighted and which weights 
might be the most appropriate merit deeper 
consideration than what is provided in his report. 

First, there is nothing inherently necessary or 
correct about applying population weights to a model 
at the VTD level (Winship and Radbill 1994). 
Researchers use weights in order to make their 
sample data more closely resemble the larger 
population about which they are trying to make 
inferences (Gelman 2007; Gelman and Carlin 2002; 
Pfefferman 1993). For instance, if the objective of this 
analysis was to make inferences about individual 
voters, and we could only sample at the level of the 
VTD, we might worry that voters living in larger VTDs 
might be fundamentally different from voters living in 
smaller VTDs and apply population weights to 
improve the quality of our inferences for voters in 
small VTDs we could not sample. But the relevant unit 
of observation in this case is the VTD itself, rather 
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than the voters in it, and our sample includes 
information on every VTD in the state. This means 
that the sample of VTDs already resembles the larger 
population of VTDs in the state without additional 
adjustment. 

In my original model, the BVAP variable 
represents the ratio of black voting age population 
(BVAP) to total voting age population (VAP) at the 
VTD level. Thus, the model is already adjusted for 
population. Population weights might have been 
appropriate if the model relied on the number of black 
persons of voting age in a VTD, since a larger 
population generally implies a larger black voting age 
population as well. Yet population weights have little 
value in a model where relevant variables are already 
reported as a share of VTD population. Including 
population weights in such a model assumes that a 
VTD with 5,000 people is 100 times more important 
than a VTD with 50 people for reasons beyond the fact 
that the larger VTD may contain 100 times as many 
black residents of voting age. Dr. Palmer has not made 
this case. 

Second, the choice of weighting variable has a 
significant impact on the results in this case. Drs. 
Ansolabehere and Palmer choose to weight their 
regression results by total population at the VTD 
level. Dr. Palmer notes that weighting my original 
model by population produces results very similar to 
those presented by Dr. Ansolabhere. In the previous 
paragraphs, I discussed why weighting my original 
model is unecessary, but one important point worth 
emphasizing is that weighting by any other population 
measure in the data recovers results that are 
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significantly closer to my original results than to Dr. 
Ansolabehere’s. For instance, we might worry that the 
impact of smaller VTDs is actually underrepresented 
in the data and weight by inverse population. If we do 
this, then the effect of BVAP on a VTD’s assignment 
to a challenged district appears considerably smaller 
than the relative effect of average Democratic vote 
share. Similarly, we might reasonably weight by VAP 
to account for the constituents in each VTD who wield 
the greatest influence over their candidates. If we do 
this, the effect of average Democratic vote share and 
its standard error appear nearly equal to the baseline 
model. This implies that political considerations are 
predictive of VTD inclusion in a Contested district. 

Table 4 summarizes the results of my original 
model across various plausible weighting 
specifications. The first column represents my original 
model, the second replicates Dr. Palmer’s weighting by 
population, and the remaining columns present the 
results of the original model with weights for inverse 
population, VAP, black VAP, white VAP, black 
population, and white population, respectively. In 
every model except the one specified by Dr. Palmer, 
average Democratic vote share significantly impacts a 
VTD’s assignment to a challenged district at the 5% 
significance level. The results also change 
substantially with the choice of weighting variable. If 
the model is weighted by black population, for 
instance, the impact of average Democratic vote share 
on VTD inclusion in a challenged district is more than 
double the impact of BVAP (see column 7 of the table). 
Because the use of population weights in the context 
of this particular sample is neither reasonable nor 
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stable, my original, unweighted model is preferable to 
the alternative presented by Dr. Palmer. 
Table 4: Effect of BVAP and Party on Assignment of 
VTDs to Challenged Districts, by Weighting Scheme 

 
2.2. Measuring Distance to Challenged Districts 

Dr. Palmer also takes issue with the inclusion of 
distance measures from VTDs to challenged districts 
in my original model; he argues that the incorporation 
of distance measures to all 12 challenged districts 
produces “illogical estimates”. In the section that 
follows, I will demonstrate both that this assertion is 
fundamentally incorrect, and that Dr. Palmer’s 
alternative approach to accounting for distance relies 
on unreasonable assumptions. Dr. Palmer’s primary 
objection to the distance measures in my original 
model rests on the premise that the relationship 
between the distance from the center of a VTD to the 
center of a given challenged district and the VTD’s 
likelihood of inclusion in a challenged district should 
be monotonically positive. That is, the closer a VTD is 
to a challenged district, the more likely it is to be 
included in a challenged district. This is certainly true 
at the extremes; VTDs are unlikely to be incorporated 
into districts located across the state. But there is 
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much less justification for Dr. Palmer’s supposition 
when we focus on VTDs that are close to challenged 
districts. 

Note that Dr. Palmer makes no objection to the 
particular distance measure I use in my previous 
report. That measure, in his accurate summary, 
captures the distance between the centroid 
(geographic center) of a VTD and the centroid 
(geographic center) of a given challenged district. This 
approach to thinking about distance captures two 
important pieces of information: proximity and size. 
VTDs that are close to challenged districts will have 
lower values of this measure, but so will VTDs that are 
geographically smaller. So consider the case in which 
two VTDs fall adjacent to the same challenged district. 
Assume the larger VTD is the more geographically 
compact, and the smaller VTD is oddly shaped. Since 
both VTDs are adjacent, the smaller of the two is likely 
to have a lower centroid to centroid distance relative 
to the challenged district. Yet, since the smaller VTD’s 
inclusion might decrease the compactness of the 
district, the larger VTD is more likely to be included. 
Accordingly, for districts surrounded by large (but 
compact) VTDs and small (but non-compact) VTDs, 
the relationship between centroid to centroid distance 
and inclusion should be negative. A similar argument 
can be constructed about population density. The 
smaller (or larger) VTD may be preferred for inclusion 
regardless for distance to maintain population 
equality across the districts. Since this may be the 
case for some, but not all, challenged districts, there is 
nothing illogical about reporting a mix of positive and 
negative coefficients for distance using this measure. 
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Instead of including measures for the distances 
from each VTD to each respective challenged district, 
Dr. Palmer proposes using just one measure of 
distance. Dr. Palmer replaces the 12 distance 
variables used in my original model with just one 
variable summarizing the distance between a VTD 
and its nearest challenged district. There are several 
important limitations to Dr. Palmer’s approach. 

First, this specification implicitly assumes that 
the specific location of a VTD has no bearing on its 
likelihood of incorporation into a challenged district; 
the only thing that matters is the VTD’s proximity to 
its nearest challenged district. This is profoundly 
unrealistic, especially when we consider the numerous 
VTDs located in close proximity to more than one 
challenged district. There are many such VTDs. Table 
5 shows the number of VTDs whose distance to 2, 3, 4, 
5, and 6 different challenged districts is in the 10th 

percentile of overall distances from every VTD to every 
challenged district. For instance, the first row 
demonstrates that 53 VTDs are close to two different 
challenged districts, and so forth. 660 VTDs are 
located in close proximity to more than one challenged 
district. For many of these 660 VTDs, the difference in 
distance between the closest and the second closest 
challenged district is arbitrarily small. Dr. Palmer’s 
approach completely neglects the possibility that a 
VTD near more than one challenged district may not 
be included in one, but could reasonably be 
incorporated into its second-closest neighbor. By 
including information on the distance from each VTD 
to each challenged district, my original specification 
accounts for the possibility that a given VTD might be 
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a candidate for inclusion into more than one 
challenged district. 
Table 5: Number of VTDs in Close Proximity to More 
than One Challenged District 
Number of Challenged 
Districts 

VTDs Near Number of 
Challenged Districts 

2 53 
3 217 
4 123 
5 68 
6 199 

The fact that Dr. Palmer includes too little 
geographic information in his model has a significant 
effect on the results that he reports. In the previous 
paragraphs, I established that reporting only a VTD’s 
distance to the closest neighboring challenged district 
provides insufficient information about its likelihood 
of being incorporated into a set of several possible 
districts. There are a number of ways to provide more 
information about the distribution of distances from a 
VTD to challenged districts without including the 
distance from each VTD to every challenged district. 
One reasonable approach to this might be to include 
information detailing both the average distance from 
a VTD to the set of challenged districts and the 
variation in those distances. This can be done using 
various measures of central tendency like the mean 
and median, and various measures of spread such as 
range or standard deviation. 

Table 6 summarizes results for models that take 
this approach. The first column represents my original 
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model with Dr. Palmer’s single variable for distance to 
the nearest district. The remaining columns include 
measures for the mean and range, nearest and 
furthest district distances, distance to the nearest 
district and the mean distance from the VTD to the 
challenged districts, and the median and standard 
deviation of the distances from VTD to challenged 
districts, respectively. Notice that, in all models except 
for Dr. Palmer’s chosen specification, the average 
Democratic vote share remains a significant predictor 
of a VTD’s inclusion in a challenged district. 

One final note on this entire exercise, the 
statistical models presented in Tables 4 and 6, as well 
as in the expert reports of Drs. Ansolabehere and 
Palmer, are a best crude approximations about how 
legal, demographic, political, and geographical 
constraints affect the inclusion (or exclusion) of a VTD 
into a particular legislative district. 

JA 2305



 

 

Table 6: Effect of BVAP and Party on Assignment of 
VTDs to Challenged Districts, Multiple Distance 
Measures 

 
3. IMPLICATIONS OF USING CENSUS BLOCK 

LEVEL DATA 

Dr. Palmer tries to resuscitate Dr. Ansolabehere’s 
analysis about race being the predominate reason for 
inclusion of a geographic region in a Challenged 
district by examining Census blocks inclusion in them. 
First, as with the VTDs, one can not independently 
assign a Census block to a district since districts must 
be contiguous. His analysis assumes this 
independence. 

Second, Dr. Palmer claims that Census blocks are 
free of political information, noting that they include 
information about race but none on party registration 
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or voting history. He then concludes that since he can 
identify which census blocks were added to 
Challenged Districts under HB5005 using only race 
data, it must be the case that race data were explicitly 
taken into consideration in drawing maps. However, 
his foundational assumption that Census blocks do 
not contain political information is absolutely 
incorrect, albeit this information is indirect. In the 
U.S., and especially in Virginia, race data is very 
highly correlated with party identification (see, for 
example, Key 1949; Campbell, Converse, Miller, and 
Donald 1966; Miller and Shanks 1996 ) and numerous 
recent works present evidence of this correlation 
within the state of Virginia (see, for example, Bonneau 
and Cann 2015; Hansen and Kousser 2013; Hershey 
2010; McKay 2009). 

To illustrate this point, I use Dr. Rodden’s data of 
endogenous VTDs to correlate BVAP as a share of 
total VAP with the percent of the two-party vote for 
Governor won by the Democrat in 2013. The 
correlation is 0:815. This finding is broadly consistent 
with the results I present in Section 1, where the 
results suggest a close correlation between race and 
vote choice in both primary and general elections. 

                                            
5 Bethune-Hill v. Virginia State Board of Elections Expert 
Report, Jonathan Rodden, August 2, 2017. 
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Figure 1: The correlation between BVAP and 
Democratic vote share in the Challenged District 
VTDs is 0.81. 

 
 

4. REVISITING COMPACTNESS 

4.1. Revisiting Compactness 

In my previous report, I identified numerous 
drawbacks to the plaintiffs use of the Reock measure 
for compactness. I argued that the plaintiffs chose to 
use Reock without any theoretical justification, and 
demonstrated that the Reock measure arbitrarily 
penalizes districts that are long and narrow and 
districts adjacent to other states or geographic 
features that make them appear irregular. I showed 
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that Reock is an inappropriate compactness measure 
for the state of Virginia, and proposed an alternative 
measure that summarizes each district’s spread 
around its own center of gravity. Using this measure, 
I showed that the overall change in compactness 
among challenged districts under HB5005 was very 
small, and that several of the districts actually became 
more compact. These important points about 
compactness go largely unanswered in the reports of 
Dr. Palmer and Dr. Rodden. 

4.2. Responses to Rodden 

Dr. Rodden’s report is a highly unusual one for an 
expert witness, in that it provides no statistical 
foundation for its arguments and focuses almost 
exclusively on narratives about legislative intent 
underlying the HB5005 map. Dr. Rodden does make a 
few specific claims about compactness, but he does 
this without applying an objective, quantitative 
standard for compactness. Further, Dr. Rodden does 
not appear to have calculated the compactness of 
challenged or non-challenged districts using any 
measure of compactness; he makes no systematic 
comparison between challenged and non-challenged 
districts or between challenged districts under 
HB5005 and the benchmark map. Dr. Rodden asserts, 
for instance, that “District 70 is quite non-compact” 
(Rodden p. 30). This assessment seems to be based 
solely on Dr. Rodden’s visual evaluation of the map. 

The paragraphs that follow evaluate the validity 
of other claims concerning compactness in Dr. 
Rodden’s report about specific Challenged disricts. 

District 70. While it’s difficult to translate the 
idea of being “quite non-compact” into a meaningful 
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measure, it is important to note that, even by Dr. 
Ansolabehere’s Reock measure, District 70 seemed 
relatively compact with a score of 0:40 under the 
HB5005 map. Dr. Ansolabehere acknowledged that a 
perfectly square district would have a score of 0:64. 
Only three of the challenged districts were more 
compact than District 70 in Dr. Ansolabehere’s 
analysis, which also showed that District 70 was more 
compact than the statewide average. Dr. Rodden’s 
claim is also inconsistent with my previous report, in 
which I show that District 70 is actually the sixth most 
compact of the challenged districts under HB5005. I 
also showed that District 70 is more compact, on 
average, than the non-challenged districts under 
HB5005. Similarly, Table 7 shows that, using several 
different measures of compactness, District 70 is 
neither particularly non-compact relative to other 
challenged districts, nor rendered less compact by the 
HB5005 map. 

District 71. Dr. Rodden outlines several options 
for the legislature which he claims would have 
enhanced the compactness for District 71 under 
HB5005. Instead of applying any those options, Dr. 
Rodden notes that the legislature reduced the 
compactness of the district by “pulling in the Ratcliffe 
VTD”. Here again, Dr. Rodden’s narrative does not 
reconcile with the data. Dr. Ansolabehere’s expert 
report shows that, using his Reock measure, the 
compactness of district 71 actually increases. 
Compactness for District 74, from which Dr. Rodden 
claims black residents were moved in violation of 
traditional redistricting principles, remains 
unchanged according to Dr. Ansolabehere’s results. 
Results from my previous report show a reduction in 
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compactness of less than 4% in District 71, indicating 
that its compactness under HB5005 remained 
essentially unchanged relative to the benchmark map. 
Table 7 likewise shows that compactness across 
Districts 70, 71, and 74 either improves or remains 
essentially the same under HB5005. 

4.3. Measuring Compactness 

In my previous report, I presented one measure of 
compactness to evaluate the extent to which the 
HB5005 map changed compactness for challenged 
districts. In the table below, I present the change in 
the challenged districts’ compactness scores as 
measured by three different metrics. Different 
measures of compactness convey different 
information, and examining changes in compactness 
using multiple measures is a useful way to identify 
whether changes in district compactness are actually 
occurring, or appear merely as artifacts of a particular 
measure. Bolded values indicate districts which are 
more compact under HB5005 than under the 
benchmark maps. According to Polsby-Popper (Polsby 
and Popper 1991), 9 of the 12 challenged districts are 
more compact under HB5005. According to Convex 
Hull, 8 of the 12 challenged districts are more 
compact. According to the Length/Width Ratio, 6 of 12 
are more compact. Polsby-Popper measures the ratio 
of the area of the district to the area of the circle with 
the same perimeter as the district. This measure 
ranges from 0 to 1, where 1 is more compact (Young 
1988). Convex Hull measures the ratio of the area of 
the district to the area of the minimum bounding 
convex hull. This measure ranges from 0 to 1, where 1 
is more compact. Length/Width Ratio measures the 
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ratio of the length to the width of the minimum 
bounding rectangle. This measure ranges from 0 to 
infinity, where values closest to 1 are the most 
compact (Niemi, Grofman, Carlucci, and Hofeller 
1990). 
Table 7: Bolded values indicate when a challenged 
district is more compact under HB5005 than under the 
Benchmark maps. 

 
 

JA 2312



Supplemental Expert Report of Thomas Brooks 
Hofeller, Ph.D. for Bethune-Hill v. Virginia State 

Board of Elections 
(Aug. 15, 2017) 

(Defendants’ Exhibit 102) 
OBJECTIVES OF DECLARATION 

1. I have been asked to examine the Report of
Jonathan Rodden and to evaluate its relevance to the 
second hearing in this case due to a remand from the 
United States Supreme Court, I read this report and 
found it so incomplete as to be of little value to the 
facts of this case. There is simply insufficient data for 
a thorough examination of the views expressed by Dr. 
Rodden. 

QUALIFICATIONS 

2. My qualifications have already been provided
in my first expert report for this case submitted to the 
court on April 10, 2015. My updated resume is 
contained in my report in Vesilind v. Virginia State 
Board of Elections presented to the Circuit Court for 
the City of Richmond, Virginia on January 18, 2017. 
This report is attached as an appendix to this current 
report. I reconfirm the data and conclusions contained 
in my first report in the Bethune-Hill case. 

COMMENTS ON THE RODDEN REPORT 

3. Along with his narrative, Dr. Rodden provided
a series of dot density maps to demonstrate “the 
spatial arrangement” of the voting age African-
American and white population. While I personally 
find these maps interesting, they are difficult to read 
and would be enhanced by the addition of more color. 
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4. While, during my 50 years of experience of
actual redistricting plan drafting, I have 
experimented with such maps, I long ago rejected this 
form of thematic display because of two reasons. First, 
the maps are difficult for many line-drafters to 
understand and to grasp the information required for 
actual line drawing. Second, redistricting is done 
using discrete geographic areas such as counties, 
voting districts (called VTDs by the United States 
Census Bureau), and census blocks. It is much more 
useful to display one or more values for each 
geographic area using actual numbers and thematic 
coloring. Simply put, one does not select “dots” 
representing the actual demographics of individuals 
within the unit of geography for which the dots are 
being generated. All of the individuals in the selected 
area of geography must be included in the district, 
regardless of each person’s individual demographic 
characteristics. The dot patterns also obscure clear 
display of other information which is useful for actual 
districting. 

5. Dr. Rodden is critical of the way in which 11 of
Virginia’s 12 majority African-American districts were 
constructed in HB-5005. His objection to the House of 
Delegates’ use of split VTDs is clear, but this issue was 
previously covered by another expert who testified in 
the first hearing on this case. The demographic 
characteristics of either side of these splits were also 
covered. There is no new information here except for 
the fairly complex, yet obscuring mapping techniques. 
Dr. Rodden also asserts that the choices of which 
geographic units, or portions of these units, to include 
in each of the 11 African-American districts was 
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primarily determined by a desire to create districts 
with an adult population of 55% or more. 

6. In my 2015 report, I outlined that corrected
population deficiencies in both the African-American 
districts and the other 2010 baseline districts 
surrounding them was a significant factor in the 
placement of the 2011 districts. I also discussed the 
fact that use of geographic regions also guided the map 
drafting of the 2011 map. 

7. The drafters of HB-5005 were faced with many
difficult decisions in addition to the challenge of 
dealing with the existing 12 African-American 
contained in the 2010 base map. Virginia had 
experienced significant population growth over the 
previous decade which caused significant 
overpopulation of individual districts in Northern 
Virginia and underpopulation on the southeastern 
portion of the state including the Richmond and 
Tidewater areas. The 12 existing African-American 
districts were severely underpopulated as were many 
of the surrounding non-minority districts. It would 
have been far simpler to collapse one of these minority 
districts and to resurrect it as a non-minority district 
in the high-growth population areas of the state. 

8. The problem with this strategy was that it
would have been a retrogression of the minority 
representation of the state and, as such, would have 
almost certainly drawn an objection from the Justice 
Department under the provisions of Section 5 of the 
Voting Rights Act. Virginia’s extremely tight 
redistricting timeframe did not allow any redistricting 
strategy which would have allowed time for redrafting 
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of HB-5005 and taking it though another Section 5 
approval process. 

9. Adding to this was that the districts created
were clearly requested by the African-American 
delegates, who supported HB-5005. All but one 
African-American delegate voted for the plan, with the 
exception being a delegate who did not believe that her 
district had a high enough African-American 
percentage. African-American views of the plan would 
have been a significant factor in the Justice 
Department’s approval of HB- 5005. 

10. In addition, African-American, as well as non-
minority delegates, were also concerned about core 
retention in their districts. The situation was fully 
discussed at the previous hearing and my report for 
the first phase of this case. The high level of retention 
of the cores of the 2010 districts in the 2011 maps 
required more awkward construction of the new 
districts. 

11. Dr’ Rodden also suggest that the plan drafters
should have considered other geographic boundaries 
such as school attendance boundaries and types of 
housing information. The problem with this viewpoint 
is that such boundaries were not contained in the 
statewide databases which were available at the time 
of the time period in which the plan had to be drafted. 
Since the geography used was the Census Bureau’s 
TIGER file, it did not contain much of this local 
geography and what was there would have been, for 
the most part, outdated. Also, school attendance 
boundaries are in constant flux and would be virtually 
impossible to collect on a statewide basis. This 
problem is demonstrated by articles found in 
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Richmond media included in the Appendix which 
indicates how the attendance boundaries have been 
recently changed in Richmond. These articles may be 
found by opening the following links on the internet: 
http://wtvr.com/2012/0S/21/richmond-schoolsslated-
or-closure-following-rezoning/, https://rvanews.com/ 
news/schools/93866, http://wric.com/2017/03/07 
/richmond-school-board-may-consider-rezoning-to-
remedyongoing-issues/, http://www.richmond.com/ 
news/local/education/city-of-richmond/richmond-
schoolboard-signals-action-on-redistricting-and-
rezoning-possibly/article4ad863bf-2acf-5668-a9c7-
a1294118b2c7.html, http://www.richmond.com/news/ 
local/city-of-richmond/i-11-help-carry-boxes-
richmondschool-board-members-debate/articled6d28 
al9-0d7f-51 l 6-af95-c9ad099a6aa8.html. 

12. The Census Bureau has enough trouble
keeping up with the corporate limits of cities, town 
and villages as well as the other minor civil divisions 
it tracks. As the former staff director of the U. S. 
House Subcommittee on the Census, I am well aware 
that the boundary and annexation survey process for 
these units of geography is the bane of the Geography 
Division of the Census Bureau. 

13. The drafters of HB-5005 would have had
enough difficulty dealing with the available census 
geography and the conflicted policy decisions involved 
in the redistricting process in the legislative process. 
All this information is fine for academic study of what 
was done by the General Assembly after the fact, but 
it is simply naïve to propose the information overload 
Dr. Rodden proposes would be reasonable to include in 
the drafting of a real-time legislative enacted plan. 
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14. The problem with Dr. Rodden’s report is that,
even to an experienced line-drafter, it is impossible to 
exactly determine the boundaries of his proposed 
alternative districts. Because of this, it is also 
impossible to determine just how his proposed 
alternative districts would fit into a complete House of 
Delegates map for the entire state. 

15. Dr. Rodden also suggests that his proposed
method of line-drafting would improve compactness 
by lowering the overall African-American voting age 
percentages by a few percentage points. 
Notwithstanding, whether or not this makes any legal 
difference, I was unable, from the information 
contained in his report, to determine what his overall 
racial characteristics would have been, let alone the 
actual boundaries of his districts. 

16. Dr. Rodden further asserts that his proposed
districts are more compact. But without the proposed 
boundaries it is impossible to run meaningful 
compactness tests to determine the relative 
compactness of his districts with those contained in 
HB-5005. Dr. Rodden presents no quantitative 
numbers or sufficiently detailed maps to allow a 
complete evaluation of his compactness claims. 

17. A reading of Rodden’s report indicates changes
he suggested could be made in modifying the 2010 
Baseline Delegate Districts to bring them into 
conformity with what Dr. Rodden suggest are the 
standards and policy choices which the General 
Assembly should have made. These modified districts 
may be inserted into the map of HB-5005 and new 
population and deviation statistics can be produced for 
a modified HB-5005. My reading of Dr. Rodden’s 
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report leads me to a conclusion that Dr. Rodden did 
not intend to actually develop an alternative to HB-
5005. If he did, he certainly did not document it for the 
court. If he did not then his report does not add 
significantly to the debate on the merits of the 
challenged districts in HB-5005. 

18. However, given that the deviations in the
challenged districts, as a well as other districts, would 
have to be resolved, while maintaining district cores 
and avoiding pairing of incumbents, as well as other 
conflicting criteria, it is dubious that Rodden’s 
suggested changes would increase the overall 
compactness of HB-5005. This illustrates the basic 
problem of attempting to examine any individual 
district in a map without considering the changes 
required in the entire plan. Suggested changes must 
be presented in the form of a completely revised 
statewide plan. 

19. It has also been determined, as a result of the
decision in the Vesilind case, that HB-5005 ‘s districts 
are sufficiently compact to meet the Virginia 
Constitution’s compactness requirement for 
legislative redistricting. This subject was fully 
discussed in the Vesilind case and also in the resulting 
decision by the court. 

CONCLUSIONS 

20. For all the reasons cited above, it is clear that
this report, while of academic interest in studying the 
differences between the House of Delegates’ 2001 and 
2011 maps and presenting some interesting new types 
of maps, adds little to the discussion of the issues 
involved in this case which were presented in the 
original hearing. 
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21. Drawing conclusions regarding HB-5005
without the production of an accompanying 
completely new statewide sample plan, accompanied 
by a block assignment file, does not allow added 
substantial value to a discussion of the issues involved 
in this case. Simply stated, Dr. Rodden’s report does 
not document how his objections would change the 
configuration of HB-5005. Because of this, the report 
can not substantiate the conclusions Dr Rodden 
reached 

I declare under penalty of perjury that the 
foregoing is true and correct. 

Executed this 15th day of August, 2017. 
[handwritten: signature] 
Thomas Brooks Hofeller, Ph.D.
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I. Introduction and Background
My name is M.V. (Trey) Hood III, and I am a

tenured professor at the University of Georgia with an 
appointment in the Department of Political Science. I 
have been a faculty member at the University of 
Georgia since 1999. I also serve as the Director of the 
School of Public and International Affairs Survey 
Research Center. I am an expert in American politics, 
specifically in the areas of electoral politics, racial 
politics, election administration, and Southern 
politics. I teach courses on American politics, 
Southern politics, and research methods and have 
taught graduate seminars on the topics of election 
administration and Southern politics. 

I have received research grants from the National 
Science Foundation and the Pew Charitable Trust. I 
have also published peer-reviewed journal articles 
specifically in the area of election administration and 
redistricting. Currently, I serve on the editorial boards 
for Social Science Quarterly and Election Law 
Journal. The latter is a peer-reviewed academic 
journal focused on the area of election administration. 
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Supplemental Expert Report of M.V. Hood III for 
Bethune-Hill v. Virginia State Board of Elections 

(Aug. 15, 2017) 
(Defendants’ Exhibit 103) 

I, M.V. Hood III, affirm the conclusions I express 
in this report are provided to a reasonable degree of 
professional certainty. I reserve the right to update 
the opinions contained herein prior to trial. In 
addition, I do hereby declare the following: 



During the preceding six years, I have offered 
expert testimony in eighteen cases, State of Florida v. 
United States, 11-1428 (D.D.C.), NAACP v. Walker, 
11-CV-5492 (Dane County Circuit Court), League of
United Latin American Citizens (LULAC) of Wisconsin
v. Deininger, 2:12-cv-00185 (E.D. Wis.), Frank v.
Walker, 2:11-CV-01128 (E.D. Wis.), South Carolina v.
United States, 12-203, D.D.C, Rios-Andino v. Orange
County, 6:12-cv-01188 (M.D. Fla), Veasey v. Perry,
2:13-cv-193 (S.D. Tex.), United States v. North
Carolina, 1:13-CV-861 (M.D. N.C), Bethune-Hill v.
Virginia State Board of Elections, 3:14-cv- 00852 (E.D.
Va.), The Ohio Democratic Party v. Husted, 2:15-cv-
1802 (S.D. Ohio), The Northeast Ohio Coalition v.
Husted, 2:06-CV-00896 (S.D. Ohio), One Wisconsin
Institute v. Nichol, 3:15-CV-324 (W.D. Wis.),
Covington v. North Carolina, 1:15-cv-00399 (M.D.
N.C.), Green Party of Tennessee v. Hargett, 3:11-cv-
00692 (M.D. Tenn.), Vesilind v. Virginia State Board
of Elections, CL15003886-00 (Richmond Circuit
Court), Common Cause v. Rucho, 1:16-CV-1026 (M.D.
N.C.), Greater Birmingham Ministries v. Merrill, 2:15-
CV-02193 (N.D. Ala), and Feldman v. Arizona
Secretary of State’s Office, CV-16-01065 (Ari.).

In assisting the Defendant in analyzing Virginia’s 
districting plan for the House of Delegates, I am 
receiving $300 an hour for this work and $300 an hour 
for any testimony associated with this work. In 
reaching my conclusions, I have drawn on my training, 
experience, and knowledge as a social scientist who 
has specifically conducted research in the area of 
redistricting. My compensation in this case is not 
dependent upon the outcome of the litigation or the 
substance of my opinions. 

JA 2322



II. Scope and Overview

This report is a supplement to the declaration I
issued previously in this matter dated April 10, 2015. 
I would like to note that my prior findings housed in 
that report still hold. In this report I was asked to 
provide a demographic comparison between the 
challenged districts and the remaining House of 
Delegates districts. This analysis is located in Section 
III. In Section IV, I respond to a portion of the expert
report of Professor Maxwell Palmer related to the use
of tests for district functionality.
III. District Demographic Comparisons

In this section, I compare the challenged districts
as a group versus all other House of Delegates districts 
on a number of socio-demographic comparators. For 
these comparisons, I make use of data from the U.S. 
Bureau of the Census, specifically the American 
Community Surveys.1 These data can be characterized 
using the current boundaries (post-2011) for the 
Virginia House of Delegates districts. The table below 
lists mean or average values by district type for the 
following factors: per capita income; median 
household income; the percentage of district residents 
with at least a college degree; the percentage of 
district residents living below the poverty level; the 
percentage of district residents on food stamps; the 
unemployment rate in the district; the median home 
value; and the percentage of district residents who are 
renters. 

1 This is a response to a statement in the District Court’s dissent 
concerning “twelve highly dissimilar legislative districts.” 
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Looking at the first listed characteristic, Per 
Capita Income, one can note that for the challenged 
districts as a group the average value is $22,009. For 
all other districts, the average value is $35,352.2 The 
difference between these two mean values, 13,543, is 
statistically significant. As a group then, the 
challenged districts are characterized by significantly 
lower levels of per capita income as compared to other 
House of Delegates districts in Virginia. In fact, for all 
the remaining factors analyzed there is a statistically 
significant difference when comparing the challenged 
districts to all other districts. The challenged districts 
have lower average median household income, 
residents with at least a college degree, and median 
home values. Conversely, on average the challenged 
districts have a greater number of residents living 
below the poverty level, on food stamps, unemployed, 
and renters. The comparisons presented indicate, as a 
group, the challenged districts have more in common 
with one another than in comparison to the remaining 
House of Delegates districts in the state. 

Table 1 relies on the 2015 ACS survey using a 
five-year sample. For completeness, I replicate the 
analysis presented using 2014, 2013, and 2012 ACS 
data. These tables are housed in the Appendix to this 
report. I will note at this point that the exact same 
patterns uncovered using the 2015 data are present 
when examining the 2014, 2013, or 2012 American 
Community Surveys. There are substantive socio-
demographic differences between the challenged 

2 As a further example, per capita income ranges from $17,764 to 
$24,665 for the challenged districts, as compared to $19,191 to 
$81,593 for the remaining House districts. 
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districts and the remaining eighty-eight districts in 
the state. 
Table 1. District Demographic Comparisons, 2015 
 Challenged 

Districts 
All 

Others 
Difference 

Per Capita 
Income 

$22,009 $35,552 13,543* 

Median 
Household 
Income 

$41,598 $75,254 33,656* 

Percent with 
College 
Degree 

21.2% 37.9% 16.7* 

Percent below 
Poverty Level 

21.9% 10.3% -11.6* 

Percent on 
Food Stamps 

19.9% 8.2% -11.7* 

Percent 
Unemployed 

11.2% 6.0% -5.2* 

Median Home 
Value 

$164,342 $293,25
0 

12,893* 

Percent 
Renters 

49.6% 31.1% 18.5* 

N 12 88  
Notes: Table cells display mean values. 
*Difference in mean values statistically significant 
at p<01 
Data Source: U.S. census. 2015 American 
Community Survey. 
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IV. Analysis Of Voting Patterns In Challenged 
Districts 

In this section, I would like to respond and offer 
my own set of opinions concerning the use of 
functional analyses for legislative districts. Section 2 
cases have long employed statistical models to 
estimate the voting behavior of racial groups in the 
electorate. The results of such analyses can also be 
used to gauge the presence of racial bloc voting where 
a majority of voters from a racial minority group 
support one candidate and voters from the majority 
(white) racial group support another candidate. Racial 
bloc voting is also related to the second prong of the 
Gingles test designed to detect minority vote dilution. 
From such an analysis, one can also make a 
determination if a majority of minority voters support 
a particular candidate. For these cases, one can state 
that there is a clear candidate of choice for the 
minority community. 

A. Regional Voting Analysis 

The analysis in this section examines whether 
racially polarized voting patterns are present in two 
regions of Virginia in which most of the challenged 
districts are found. These two regions are located in 
the Richmond area and the Tidewater area.3 In order 
to estimate vote choice by race I made use of precinct-
level election returns and corresponding racial/ethnic 

                                            
3 The Tidewater region includes the Chesapeake City, Hampton 
City, Newport News City, Norfolk City, Suffolk City, Portsmouth 
City, and Virginia Beach City. The Richmond region includes 
Chesterfield County, Henrico County, and Richmond City. 
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voting age population data from the Census.4 In this 
section I analyzed three statewide elections: the 2013 
gubernatorial general election; the 2013 general 
election for Attorney General; and the 2013 
Democratic Primary for Attorney General. In order to 
estimate these quantities of interest I make use of 
Ecological Inference, an estimation technique 
commonly accepted by courts in Section 2 cases.5 

One might ask the question, why perform a 
regionally based racial polarization analysis? While 
this type of analysis can certainly be carried out at the 
district-level, when one is setting out to undertake the 
creation of a statewide districting plan map drawers 
sometimes divide a state into geographic subregions. 
Knowing that substantial black population 
concentrations exist in the Richmond and Tidewater 
areas (but not knowing exactly how districts might be 
drawn ahead of time), it makes sense for those 
drawing maps to investigate the potential existence of 
racially polarized voting patterns in such areas. It is 
quite possible that map drawers will need to 
contemplate the creation of a minority opportunity to 
elect district (or districts) in areas with high 
concentrations of black citizens coupled with the 
presence of racially polarized voting. 

Table 2 below shows the results of racial voting 
patterns in the 2013 gubernatorial election for the 
Richmond and Tidewater regions. In both areas black 
support for Democratic nominee, Terry McAuliffe, is 

                                            
4 I obtained the precinct and census data used in my analyses 
from counsel. 
5 Estimates produced using ei.RxC in the statistical program R. 
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estimated to exceed 99%. Conversely, a majority of 
whites supported Republican nominee Ken Cuccinelli 
in a three-way race. In the Richmond region 56% of 
whites voted for the GOP candidate and in the 
Tidewater area white support reached almost two-
thirds (64%). This analysis demonstrates the 
existence of racially polarized voting in these two 
regions of the state. 
Table 2. 2013 Gubernatorial Race, General Election 
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Table 3. 2013 Attorney General Race, General 
Election 

 
Table 3 reveals similar patterns of racially 

polarized voting in the 2013 race for Attorney General 
in Virginia. In this case polarization levels are even 
more pronounced as compared to the gubernatorial 
contest. In both the Tidewater and Richmond regions 
black voters supported Democratic nominee Mark 
Herring almost unanimously (99.5% and 99.2% 
respectively). Seven out of ten white voters (71%) in 
the Tidewater region and 64% in the Richmond area 
supported the Republican Mark Obenshain. 
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Table 4. 2013 Attorney General Race, (D) Primary 

 
Table 4 establishes that racial bloc voting also 

extended within the Democratic Primary for Attorney 
General in 2013. In this race, white candidate Mark 
Herring defeated black candidate Justin Fairfax. In 
both areas under study Fairfax was the clear 
candidate of choice for the black community with a 
support level reaching 66% in the Richmond region 
and 84% in the Tidewater region. Conversely, Herring 
had the support of 61% of white voters in both the 
Tidewater and Richmond areas. 

From the analyses presented in Tables 2 through 
4 it is clear that racially polarized voting patterns are 
present in both the Richmond and Tidewater areas. 
Racial bloc voting between whites and blacks in these 
geographic areas of Virginia occurred in both the 
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general election and the Democratic Primary for the 
elections analyzed. 

B. Issues with Specifying an Exact 
Proportion of Black VAP 

The preceding section provides evidence that 
racially polarized voting between blacks and whites 
exists in both regions analyzed. These regions contain 
two of the primary concentrations of African American 
citizens in Virginia. Knowing that racial bloc voting is 
present in geographic areas containing high 
concentrations of black voters might require the 
creation of an opportunity-to-elect district—a district 
that contains a majority of black voting age 
population.6 

In this present matter Professor Palmer also 
derived a set of vote estimates by race for the 
challenged districts.7 He relied on precinct-level data 
from the 2008 presidential race and the 2009 
gubernatorial election in Virginia. In Table 25 of 
Professor Palmer’s report he uses these vote estimates 
to calculate the Democratic vote share that would 
occur under various levels of black VAP (based on 
analysis of general elections). At the conclusion of this 
exercise Professor Palmer reports that with one 
exception, the challenged districts would be able to 

                                            
6 As referenced in my first report in this matter, in the 2011 
redistricting cycle Virginia was subject to Section 5 of the Voting 
Rights Act. As such, maintaining existing majority-black 
districts was an important consideration in order that the state’s 
plan not be rejected under the standard of retrogression. 
7 See Expert Report of Professor Maxwell Palmer. Bethune-Hill 
v. Virginia State Board of Elections. August 2, 2017. 
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elect a black candidate of choice at 45, 50, or 55% black 
VAP.8 

While I am not disputing Professor Palmer’s 
arithmetic, I would like to raise a number of points 
with his conclusion. In the face of known racial 
polarization a necessary remedy may call for the 
creation of an ability-to-elect district. Such a district 
has been defined as one that contains at least 50.01% 
minority VAP.9 If the idea behind drawing a majority-
minority district is to ensure the group in question the 
ability to elect a preferred candidate of choice, one 
question that comes to mind is whether a line has to 
be drawn exactly at a bare majority? Stated otherwise, 
how confident can one be prior to any election being 
held that an exact percentage of VAP will allow a 
minority group to elect a candidate of choice? There 
are a number of reasons why map drawers engaged in 
creating a majority-minority district might find it 
necessary to increase the minority VAP beyond a bare 
majority.10 

One issue involves the fact that vote percentages 
being used to make these calculations are themselves 
estimates derived from statistical modeling. I am not 

                                            
8 The exception would be District 75 configured at 45% black 
VAP. 
9 It is my understanding that this point is not being disputed by 
the plaintiffs in this matter (see District Court opinion for 
Bethune-Hill v. Virginia State Board of Elections, page 44, 
footnote 13). 
10 On this point see also an amicus brief submitted at the U.S. 
Supreme Court in this case by Professors Thomas L. Brunell, 
Charles S. Bullock, III, and Ronald Keith Gaddie. October 24, 
2016. 
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arguing that such methods are inadequate to the task 
of detecting racial voting patterns. Instead, what I am 
pointing out is that an estimate produced by a 
statistical model is accompanied by a degree or range 
of uncertainty. Why is this fact germane to the present 
discussion? The degree of specificity might, in fact, 
matter when deciding if a majority black district 
should be 50.5% African American VAP or 52.0% 
African American VAP. 

Virginia does not record the race of registrants in 
its voter file. The most precise measure one can utilize 
is the voting age population denoted by race provided 
through the decennial Census.11 While these data can, 
and have, been used to estimate racial voting patterns 
it is obvious that the voting age population is not 
analogous with the population that turns out to vote 
in a particular election. Having racial data on the 
voting eligible population are more precise than 
relying on VAP. Even more precise are racial 
registration data, but the most accurate data are 
turnout by race. Lacking such data, one is forced to 
rely on VAP which is several steps removed from the 
electorate. This fact may affect the precision of racial 
voting estimates derived from statistical modeling. 
This issue is again compounded when Professor 
Palmer uses the district-level VAP breakdown of race 
as a proxy for turnout. Stated otherwise, VAP is not 
necessarily analogous with turnout. 

                                            
11 Yet another complication arises from the fact that Census 
geographies and voting precincts, the geographic units that 
contain the necessary political data for these analyses, are not 
always congruent. Additionally, precinct boundaries may shift 
within the same ten year Census-cycle. 
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In Virginia there are elections every single year. 
Elections for the House of Delegates are held every 
odd-numbered year. Some off-year elections might 
feature only legislative and local elections (e.g. 2011), 
while other odd-year election cycles feature elections 
for the state constitutional offices: governor, 
lieutenant governor, and attorney general (e.g. 2013). 
The odd-year election cycle in Virginia does not 
feature elections tied to any federal office, all of which 
occur in even-numbered years. 

The table below details voter turnout in Virginia 
over the last six election cycles. As shown, turnout in 
election cycles with House of Delegate races, but no 
state constitutional elections is far below that of other 
election cycles. Less than a third of the registered 
electorate (29%) participated in 2011 and 2015. The 
bottom line is that turnout patterns can vary greatly 
across these different types of election cycles in 
Virginia. While one may find it necessary to use 
statewide elections for racial bloc voting analyses 
(especially when legislative elections may be 
uncontested), it is quite evident that turnout patterns 
across these different election cycles are not 
congruent. If one wants to use the 2008 presidential 
election to estimate racial voting patterns it is highly 
likely that the racial composition of the electorate in 
that year is not comparable to the racial composition 
of the electorate in 2009 or 2011. Using data from a 
presidential election cycle or gubernatorial cycle will 
be unlikely to produce estimates analogous to a 
legislative election cycle.12 
                                            
12 Another issue involved with using VAP concerns the loss of 
precision as one moves further out from a Census cycle. For 
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Table 5. Virginia Voter Turnout Rates 

 
Based on the preceding discussion concerning use 

of VAP, it is quite possible that the actual strength of 
the black electorate in a given legislative district is 
going to fall somewhere below the specified level of 
VAP for said district. For example, if a district is 53% 
black VAP it is highly likely that the black share of the 
electorate in a given election cycle is not going to 
equate to 53%. Looking at the most recent Census 
survey of turnout in Virginia for the 2016 presidential 
election reveals that 69.3% of the white citizen voting 
age population voted compared with 64.9% of blacks—
a 5.3-point gap.13 

Another point related to specifying a precise level 
of VAP to be placed in a district involves the possibility 
that over a ten-year period levels may change, due 
especially to movement in and out of the district. For 
example, a district that is 50.5% black VAP in 2011 
could fall below that level over the course of a decade 

                                            
example, while there may be no alternative, using 2010 VAP data 
to draw inferences in 2017 will result in some loss of precision. 
13 Source: U.S. Census. Voting and Registration in the Election of 
November 2016. Found at: https://www.census.gov/data/ 
tables/time-series/demo/voting-and-registration/p20-580.html. 
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based on demographic shifts occurring in the area. 
According to the Census Bureau’s American 
Community Survey, the black VAP level for House 
District 71 has dropped 0.7% over a four-year period 
from 2012 to 2015.14 In summary, different analysts 
will produce different estimates due to the precision of 
the underlying data and estimation techniques. 

In conjunction with the previous redistricting 
cycle in Virginia (2001) Professor James Loewen 
issued an expert report, most of which still has bearing 
on the discussion presently before the Court.15 In fact, 
one of the issues in question at that time involved the 
issue of whether black citizens were being packed into 
state legislative districts.16 

In his report Professor Loewen calculated the 
racial composition that a House of Delegate district 
would need to allow the black community an 
opportunity to elect a candidate of choice. After 
conducting a statistical analysis, he determined that a 
district with 50.3% black VAP would give African 
Americans even odds of winning election (or what he 
terms a “tossup chance”).17 

Professor Loewen rightly points out that any such 
analysis is not an “exact science” and that a precise 
estimate of required VAP is not “justified.” Instead, he 

                                            
14 The ACS reported in 2012 that the black VAP for HD 71 to be 
54.1%. In 2015 black VAP stood at 53.4%. 
15 Expert Report of Professor James W. Loewen. 2001. West v. 
Gilmore (01-84). Circuit Court for the City of Salem. 
16 See Loewen Report. Pages 14-17. This report is attached as an 
appendix to my report. 
17 See Loewen Report. Pages 42-43. 
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suggests that his estimate of required black VAP 
should be treated as a floor and not a ceiling.18 
Professor Loewen’s report also indicates that of the 
races he analyzed in Virginia, black candidates were 
unable to win in districts that contained less than 52% 
VAP. He likewise points to the fact that black 
candidates sometimes lost in districts containing 57-
58% black VAP.19 

In his report Professor Loewen also describes a 
“warming” and “cooling” effect related to levels of 
black VAP within legislative districts. Professor 
Loewen found that districts with higher levels of black 
VAP (beyond a simple majority of black VAP) 
produced a chilling effect on the appearance of white 
candidates who might offer electoral opposition to a 
black candidate. White candidates in this 
circumstance often do not emerge, he contends, due to 
the complacency of white voters who believe the 
probability of being able to elect a candidate of choice 
is low. The point here being that a lack of electoral 
opposition to black candidates or skewed victories by 
black candidates in these districts are not necessarily 
an indication of racial packing.20 

On the other hand, Professor Loewen also points 
to a warming effect as related to the relationship 
between black voters and majority-black districts in 
Virginia. Quoting from his report, “the creation of 
majority-black districts triggers a ‘warming’ effect,’ 
prompting African Americans to register to vote, 
                                            
18 See Loewen Report. Page 43. 
19 See Loewen Report. Page 42. 
20 See Loewen Report. Page 29-33. 
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causing new, and stronger black candidates to 
announce for office, and producing higher black 
turnout and rollon [vote share].” In this case the 
perception of a critical mass within a minority 
opportunity-to-elect district acts to galvanize both 
black voters and candidates to greater levels of 
participation in the political process.21 

Outside of the issues discussed concerning 
estimating racial voting patterns and turnout, 
another issue with these types of analyses is the fact 
that they often ignore primary contests, concentrating 
almost exclusively on general elections. As 
documented, black citizens are typically close to 
unanimous in their support for Democratic candidates 
in the general election. What happens, however, if the 
candidate of choice for the black community loses in 
the Democratic primary? In a number of the House 
Districts under challenge plaintiffs have argued that 
racially polarized voting is not present; however, both 
Professors Ansolabehere and Palmer have relied 
exclusively on general election contests.22 Tables 6 
through 9 below examine the attorney general contest 
for House Districts 69, 70, 71, and 89 respectively. 
Each table includes racial vote estimates for both the 
general election and the Democratic primary in 2013. 

Looking at the results contained within these 
tables it is evident that white and black voters may 
have differing candidates of choice in the Democratic 

                                            
21 See Loewen Report. Page 33-34. Quoted material on page 34. 
22 See Expert Report of Professor Stephen Ansolabehere. 
Bethune-Hill v. Virginia State Board of Elections. March 11, 
2015. 
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primary. A majority of black voters from House 
Districts 69, 71, and 89 supported Fairfax in the 
Democratic Primary. In contrast, white voters from 
these districts supported Herring. As the Democratic 
nominee, Herring went on to receive widespread 
support in the general election from both white and 
black voters in these districts. House District 70 
reveals a more typical pattern where white and black 
preferences are congruent in the Democratic primary, 
but diverge in the general election. These analyses do 
demonstrate, however, that it is possible for racially 
polarized voting to manifest itself in the Democratic 
Primary as opposed to the general election. These 
results also provide evidence that that the preferred 
candidate of choice for the black community can differ 
from their candidate of choice in the general election. 
Table 6. House District 69, Attorney General Race 
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Table 7. House District 70, Attorney General Race 

 
Table 8. House District 71, Attorney General Race 

 
Table 9. House District 89, Attorney General Race 

 
Finally, I also include an analysis of the 

Democratic primary for House District 69 from the 
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2009 election cycle (see Table 10). Although from the 
previous redistricting cycle, this election serves as an 
example of a House of Delegates election where a black 
candidate of choice was defeated at the Democratic 
Primary stage. In 2009, HD 69 was a majority-
minority district containing 56.3% black VAP. Despite 
this fact, Carr, a white candidate, defeated two other 
black candidates. It is clear as well that Brown was 
the clear candidate of choice for the black community 
receiving 56% of the African American vote. 
Democratic candidate Carr went on to win in the 
general election, but the real candidate of choice for 
black voters was defeated back at the primary stage, 
despite the fact that blacks constituted 56% of the 
voting age population for this district. 
Table 10. House of Delegates - 2009 Democratic 
Primary (HD 69) 

 
C. Summary and Discussion 

While statistical modeling can be used to gain a 
great degree of insight into racial voting patterns in a 
specified geographic area, such estimates may not be 
up to the task of determining the exact level (above 
50.0%) of minority VAP that may be required to 
produce an effective opportunity-to-elect district. If 
racially polarized voting patterns are found to exist in 
a geographic area that also contains a sizable 
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concentration of minority (black) voters, the creation 
of an opportunity-to-elect district(s) may be required. 
While such a district would contain, at a minimum, a 
majority of the affected minority group, line drawers 
may need to examine additional factors in order to 
determine the minority VAP necessary for such a 
district to effectively perform as an opportunity-to-
elect district. At the stage where it is determined that 
the creation of a minority opportunity-to-elect district 
is necessary, a district functionality analysis might 
involve empirical and/or non-empirical analysis.23 In 
upholding District 75 as constitutional, the U.S. 
Supreme Court pointed to the fact that Delegate Chris 
Jones had engaged in just such an analysis. It is not 
necessarily the case that a district functionality 
analysis will be able to/must rely solely on evidence 
from empirical modeling given the limitations 
discussed above. On this topic the U.S. Supreme Court 
stated in its opinion for this case: 

Under the facts found by the District Court, 
the legislature performed that type of 
functional analysis of District 75 when 
deciding upon the 55% BVAP target. 
Redrawing this district presented a difficult 
task, and the result reflected the good faith 
efforts of Delegate Jones and his colleagues to 
achieve an informed bipartisan consensus. 
Delegate Jones met with Delegate Tyler 
“probably half a dozen times to configure her 
district” in order to avoid retrogression … He 

                                            
23 While primary elections may, in many situations, be the best 
indicator as to the preferred candidate of choice for minority 
voters, these elections may not exist. 
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discussed the district with incumbents from 
other majority-minority districts. He also 
considered turnout rates, the results of the 
recent contested primary and general 
elections in 2005, and the district’s large 
population of disenfranchised prisoners.24 
Given this statement by the Court, it is clear that 

map drawers may rely on a number of factors outside 
of simply estimates generated by statistical models to 
determine the proper level of minority VAP to be 
placed in a majority-minority district. 
V. Declaration 

I declare under penalty of perjury under the laws 
of the United States that the foregoing is true and 
correct to the best of my knowledge. 
Executed on August 15, 2017. 

[handwritten:signature] 
M.V. (Trey) Hood III 
* * * 

                                            
24 Quoted material from Bethune-Hill v. Virginia State Board of 
Elections, 580 U. S. __ (2017), pages 14-15. 
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Del. Jennifer McClellan, Assembly Begins A Complex 
Balancing, Richmond Times-Dispatch Commentary 

(Apr. 3, 2011) 
(Defendants’ Exhibit 105) 

Tomorrow, the General Assembly returns to 
Richmond for redistricting. Last Tuesday, the House 
(Del. S. Chris Jones, R-Suffolk) and Senate (Sen. Janet 
D. Howell, D Fairfax) released their plans to redraw
the districts for all 100 House and 40 Senate seats,
respectively.

Unfortunately, there was not enough time to 
analyze the plans before writing this column. 
However, the plans are being carefully reviewed by 
General Assembly members and the public to 
determine whether they meet certain key legal and 
policy criteria 

First, Article II, Section 6 of the Constitution of 
Virginia requires districts to be “contiguous and 
compact.” 

Second, the U.S. Constitution and the “one 
person, one vote” standard adopted by the U.S. 
Supreme Court mean Virginia’s population of about 8 
million people must be equally divided among the 
House and Senate districts. 

Ideally, each House district would represent 
about 80,000 people and each Senate district about 
200,000. Legally, an individual district may vary by as 
much as 5 percent from the ideal. 

In 2001, the House and Senate drew districts with 
a 2 percent variation. This year, however, the House 
Privileges & Elections Committee voted to allow a 
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variance of only 1 percent, while the Senate adopted a 
2 percent variance. 

Why is the variance important? If too small, the 
variance could lead to districts that split communities 
of interest. While not a legal criteria, the House and 
Senate committees have adopted criteria seeking to 
draw districts in a way that maintains communities of 
interest - balancing economic factors, social factors, 
cultural factors, geographic features, governmental 
jurisdictions and service-delivery areas, political 
beliefs, voting trends and :incumbency considerations. 

In public hearings held by the Governor’s 
Bipartisan Redistricting Commission, members of the 
public have stressed the importance of keeping 
communities together rather than splitting voting 
precincts and neighborhoods. Other advocates have 
stressed the importance of keeping political 
jurisdictions together within fewer districts rather 
than spreading them over several representatives. 
Thus, to the greatest extent practicable, districts 
should be drawn in a way that does not split counties 
and cities, precincts or neighborhoods. 

Moreover, the plans must meet the strict 
standards of Section 2 of the Voting Rights Act and not 
dilute the ability of minorities to have an equal 
opportunity to participate in the political process and 
to elect representatives of their choice. Section 2 
prohibits “packing” minority voters into one minority-
populated district to prevent them from having an 
effective voice in more than one district, as well as 
“cracking’” a concentration of minority voters into 
several districts to prevent their effective control of 
one district. 
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In addition, the final plan must be submitted to 
the Justice Department for approval under Section 5 
of the Voting Rights Act to ensure that it does not lead 
to a retrogression in the position of racial minorities 
with respect to their effective exercise of the electoral 
franchise. The Justice Department will compare the 
new districts with the current districts to determine 
whether retrogression has occurred by asking a 
number of questions, such as: 

Does the new plan have the same number or more 
of majority-minority districts? 
• Is the minority percentage in each new district 

greater or less than the minority percentage in 
each existing district? 

• How has the population shifted among the 
districts? 

• How has the racial population shifted among the 
districts? 

• Does the election history of the state indicate that 
the percentage needed to create an effective 
majority-minority district in 2011 may be greater 
or less than that required in 2001?  
The Jones and Howell plans are not set in stone. 

Instead, both are regular bills that will go before a 
Joint House and Senate Privileges & Elections 
Committee meeting tomorrow at 10 a.m. for a public 
hearing and vote. The bills will then be voted on by the 
full House and Senate and sent to the governor for his 
review. The bills can be amended at any time. 

In addition to the Jones and Howell plans, other 
plans will be proposed. Republican Sen. John Watkins 
has already introduced a competing Senate plan. The 
Governor’s Bipartisan Redistricting Commission is 
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expected to introduce at least one plan, although it is 
unclear what impact—if any—the proposals of this 
nonbinding advisory committee will have on the 
process or when they will even be considered. 

The Jones, Howell and Watkins plans can be 
reviewed on the General Assembly’s Redistricting 
page at http://redistricting.dls.virginia.gov/2010/ 
Default.aspx. Public input is critically important to 
the process. Take a look at the plans, and be sure your 
voice is heard. 
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Transcript of Public Hearing  
Drawing the Line 2011 Redistricting in Virginia 

(Sept. 8, 2010) 
(Defendants’ Exhibit 112) 

[2](7:12 p.m.) 
The following cause is a Public Hearing on 

Drawing the Line 2011, Redistricting in Virginia 
which came onto be heard at the Natural Science 
Center, Virginia Western Community College, 
Roanoke, Virginia on this, the 8th of September, 2010. 

CHAIRMAN, MARK COLE: I think we’re ready 
to call the meeting to order. I want to thank everybody 
that came out this evening. This, Ladies and 
Gentlemen, is my pleasure to welcome everyone co 
this. This is the first hearing of the House of Delegates 
Redistricting Subcommittee. This is the first of six 
opportunities the subcommittee will have to gather 
input from experts and advocacy groups, and most 
importantly, the people of Virginia on the once every 
decade process of drawing new boundaries for the 
State legislative and congressional districts. 

I would like to have the subcommittee members 
that are in attendance tonight, if you [3] would, 
introduce themselves briefly. We’ll start over with 
Jackson. 

MR. JACKSON MILLER: I’m Jackson Miller, 
50th House District from Manassas and Prince 
William County, Virginia. 

MR. CHRIS JONES: And I’m Chris Jones, the 
76th District, Suffolk and parts of Chesapeake. 
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MR. JOANNOU: And I am Johnny Joannou, and 
I represent the 79th District, which includes a portion 
of Norfolk, Portsmouth, Suffolk, and Chesapeake. 

CHAIRMAN: And we also have a couple of the 
local legislators in attendance tonight, Morgan 
Griffith and Onzlee Ware. I’m Mark Cole, and I’m 
Chairman. 

MS. ELLEN PORTER: And Senator Smith. 
MR. RALPH SMITH : Here I am. 
CHAIRMAN: Okay. Oh, yes, there you are. I see 

you. I’m sorry, I looked right past you, I’m sorry, 
Senator Smith, but anyway, I am Mark Cole; I 
represent the 88th District in the House of Delegates; 
that is up in the Frederick area, includes parts of 
Stafford, Spotsylvania, and Fauquier Counties. I’m 
also a Chairman of the [4] Privileges & Elections 
Committee, the House Committee, which the 
redistricting legislation will have to pass through 
before it goes onto the House floor. 

The General Assembly and the governor as 
officials who submit to voters and elections therefore 
are directly accountable to the public and are 
responsible for drawing the legislative boundaries. 
That mandate is clearly spelled out in the Constitution 
of Virginia. This time tested and inclusive process 
ensures that every Virginian has a voice in 
redistricting, since every Virginian is represented in 
the General Assembly by a delegate and a state 
senator. 

After every census by the Federal Government, 
the Virginia General Assembly and governor, like 
every other state, must draw lines for the U.S. House, 
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Senate of Virginia, and the Virginia House of 
Delegates district. Likewise, many localities must 
draw lines for their county boards, their city councils, 
and school districts. That much everyone already 
knows from our civics classes, so where are we in the 
current districting process? 

[5] The key task of the 2010 census, the 
enumeration of people that was completed in April, is 
now complete; however, the U.S. Census Bureau 
continues its work towards releasing state wide 
population counts for Virginia and the other states, 
and hopefully, that will be done by December 31st of 
this year. Then the data used for actual drawing of 
lines, the Public Law 94-171 data, comes later, most 
likely in February or March of next year. 

Speaker Allen and I decided to schedule and 
convene these public hearings to encourage greater 
civic awareness and to facilitate more active 
participation by the public in Virginia’s latest 
redistricting process. 

At these public hearings, this subcommittee 
wants to gather input from the public on what 
principles the General Assembly and governor should 
consider in using the detailed data once it becomes 
available next year to re-draw the district lines. Of 
course, redistricting is an endeavor presenting many 
challenges. It also can be a contentious process. In fact, 
litigation over districts drawn in 2001 after the last [6] 
federal census continued through most of the last 
decade in some states, but in Virginia, not a single 
court case challenging the current House of Delegates, 
state senator congressional maps successfully passed 
legal muster. 
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Nevertheless, the decisions produced by all of that 
litigation, whether in Virginia or across the nation, as 
well as the complicated body of law in many players 
involving redistricting make it vital that my 
colleagues and I learn what is most important of the 
Virginians before the lines are re-drawn and 
legislation is ultimately passed. 

The General Assembly, the governor, the 
Attorney General, the U.S. Justice Department, and 
perhaps state and federal judges will all have an 
opportunity to impact this process, but again, before 
we get involved in the work of line drawing or seek 
legal opinions or whatever else the Speaker and I, 
along with our House colleagues, we want to hear from 
you about your priorities and your suggestions 
regarding redistricting. 

As we get underway, I believe that it is incumbent 
upon me to articulate, and I hope my House colleagues 
will agree with me, my [7] touchstones for this very 
important public policy issue. I want the redistricting 
process to be fair, it must include opportunity for input 
from all and serious deliberation for a fair outcome. 
The redistricting process must create districts as 
nearly as possible that are equal in population, giving 
the effect for the constitutional one person, one vote 
principal, and the district maps must comply with law. 
The U.S. constitution, the Virginia constitution, and 
the Federal Voting Rights Act, and court decisions all 
come into play here. Within these critical constraints, 
I look forward to learning from everyone giving 
testimony here tonight, and at subsequent hearings. 

Now, here are -- here are several logistical and 
important requests to ensure a smooth efficient 
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process. There are some materials that are available 
on line, and also I think -- did we bring some of these 
tonight? 

MR. JACK L. AUSTIN: I don’t have copies, but 
anyone who wants to can download from that website 
listed up there on the drawing board. 

CHAIRMAN: Okay, go to the website there, and 
you get a download of this -- this kind of [8] gives an 
overview of the process. 

MR. AUSTIN: That website, it is a Virginia 
redistricting website, and that is the address up there. 
If you go to that website, you will see 2011 
redistricting, and there is a tag for publication called 
“Drawing the Line.” 

SPEAKER: It’s just difficult to read there. 
MR. JONES: It’s going be dlsgis.va.state.us. 
CHAIRMAN: And, you know, we don 1 t have a 

whole lot of people signed up tonight, so I don’t know 
thac we will have a problem with filibustering, but I 
would encourage anybody who speaks tonight to try to 
keep your comments brief and to the point, to make 
sure that everybody has a chance to speak, and I also 
invite anyone, you know, who so desires, you may 
submit written comments tonight to the subcommittee 
by giving us -- giving a hard copy to the clerk, or you 
can send us an email to the Deputy Clerk for 
Committee Operations. That information should be 
available at the table, and finally, please be sure to 
identify yourself before your remarks and also on 

[9] any material that you may submit. We are 
recording the process, so please make it easy on our 
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stenographer here that she can get the correct 
information for the Record. 

Okay, I will start going down the list. Karen 
Cronin, is she here? 

MS. KAREN CRONIN: Yes. That would be me. 
CHAIRMAN: All right, if you would, stand up and 

identify yourself for the Record. 
MS. CRONIN: Yes; my name is Karen Cronin and 

I live in Elliston, which is in Montgomery County. I’m 
here to advocate for a bipartisan approach to 
redistricting and reapportionment. First, I wish to 
thank the Committee for holding these public hearing 
and for their efforts to engage the public in this 
process, so thank you, and please keep up the good 
work in this area. 

I support the creation of a bipartisan redistricting 
and reapportionment commission composed of 
individuals who are not elected officials and who 
represent the geographical distribution and 
demographic diversity of the State. Ideally, this 
bipartisan redistricting and reapportionment 
commission should consist of an [10] uneven number 
of members. Such a bipartisan redistricting and 
reapportionment commission would be charged with 
creating a redistricting plan for submission to the 
legislature as specified by the Virginia Constitution. 
The charge of the bipartisan commission would also 
include consideration of natural geographic 
boundaries, jurisdictional boundaries, and 
competitiveness in addition to the requirements of 
equal population, contiguous and compact districts 
and the requirements of the Voting Rights Act. 
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Without a bipartisan redistricting and 
reapportionment commission, I fear that we will 
retain the current system in which elected officials in 
effect choose their voters instead of the voters choosing 
their elected officials. A bipartisan redistricting and 
reapportionment commission can stop the cycle of 
gerrymandered protection of seats that has been 
occurring in this State. When the party in power 
shifts, they want to stick it to the other party who 
stuck it to them and on and on, and as your mother 
said, just because the other guys did it, does not make 
it right. 

[11] Some may claim that it is too late now to 
make a difference, but it’s never too late. The governor 
came out in support of such a commission during his 
campaign last year. In the 2010 legislative session the 
State Senate passed a bill to establish a bipartisan 
redistricting commission. That bill was blocked from 
consideration in the House of Delegates by the 
Privileges & Election Committee. I would think that if 
members of this committee were to change their tune 
and express support for a bipartisan redistricting and 
reapportionment commission, the governor would act. 

Bipartisan redistricting and reapportionment 
would protect votings from unfair partisan 
gerrymandering and help ensure that every 
Virginian’s voice is equal in Richmond. I ‘m sure that 
I am not the only voter who is sick and tired of 
partisan wrangling and whining from both sides of the 
aisle. It appears that every issue comes down to the 
best interests of the party and not the best interests of 
the citizens. 
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Please, a bipartisan redistricting and 
reapportionment commission may not stop all of [12] 
that, but it would certainly be a step in the right 
direction. Thank you. 

(Applause.) 
CHAIRMAN: Thank you for your comments. 

Stuart Bain? 
MR. STUART BAIN: Yes, my name is Stuart Bain 

and I live in Salem, Virginia, and I’m here because I’m 
actually on the ballot for the Congressional election 
this November, and the redistricting is going to affect 
more than likely Salem’s district. 

I just thank you for your comments, because a lot 
of that covers some of the ideas that I wanted to run 
by the Commission, but I do have some questions that 
I hope maybe you will take the time to answer, and 
that is that, given the technological advances of the 
last decade, what objective technical mechanisms are 
there available to actually take it and make it not - - I 
don’t support a bipartisan effort, I support a 
nonpartisan effort, so if you could address that in any 
means possible, I would appreciate it . 

[13] CHAIRMAN : Okay, well, I mean, there is 
obviously going to be used computer software and 
programs once we get the census data in that will be 
used in helping draw the lines , and I would just like 
to point out that I think this is the first time in 
Virginia history where the General Assembly is split . 

The House is controlled by Republicans and the 
Senate is controlled by the Democrats, and so 
regardless of whether there is a commission set up or 
not, any plan that either body develops is going to have 
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to pass both bodies, so we’re going to have bipartisan 
redistricting, with or without a Commission. All right. 
Onzlee, I don’t see you there. 

MR. WARE: I thought that I was just signed up to 
say that I was in attendance, that I had come just to 
listen, but I will say just a few words . 

CHAIRMAN: Okay. 
MR. WARE: I think, you know, it’s always easier 

when you are the minority, when you want especially 
in politics when you want some rules to change in your 
favor. I’m just a firm believer [14] that the rules you 
give me are the rules that I play by, and whether it be 
Democratic majority or Republican majority, they 
have the rules, and now, should the rules change, I’m 
hearing it from a lot of people, both Democratic and 
Republican, and I think this lady espoused it very 
clearly, that people are more concerned with getting 
something done. 

Now, you know, that is not my saying, and I 
certainly -- I tend to think that we, as a body, both the 
House and the Senate, and probably nationally too, 
play politics with the things that are most important 
to them, and so I would say that, if somebody asked 
me, well, Onzlee, that because of the newspapers, 
some people reported that I was eleven percent off 
recommended for the voting rights, and what did I do? 
Well, I simply was saying, when I started to run for 
this office, I didn’t know half the people in the district, 
and my job was to run and I believe to make people, 
whether they be black, white, rich, or poor, 
comfortable, and for the last four terms, they have 
been, and so whatever you give me now, I will be 
charged with the same task, but I would just [15] 
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caution all of us that that at least we draw districts 
where people have some similarity and some diversity. 

I don’t think that the public understands what it 
takes a senator or a delegate to maybe drive three 
hours to see maybe SO people, and that senator and 
delegate is going to do that, but is that time effective, 
and so, what I hope we don’t have is somebody living, 
let’s say, down here in Roanoke but their district 
stretches all the way past Montgomery County, and 
that is -- and I think that would be a travesty to the 
people. 

You can’t -- there’s not a 100 percent way that you 
can do things right, but I think also, the major concern 
on redistricting in my opinion ought to be the voters 
and not necessarily what District Delegate Onzlee 
thinks or has, and I would just say that the only thing 
that I can do is just run every two years and the people 
decide whether it is a safe district or a political risky 
district for the people -- for the lady that spoke. 

I really think that this time, whether we do a 
bipartisan or nonpartisan committee, whatever [16] 
we do, and I would agree with you, Mr. Chairman, that 
because of the way that the House and the Senate is 
comprised, you will have some give and take on both 
sides, but whatever we do, let’s keep the voters and 
the neighborhoods paramount when we start drawing 
the districts. Thank you. 

CHAIRMAN: All right, thank you. Charles 
Withers? 

MR. WITHERS: Mr. Chairman, I will yield; I 
thought that was a sign- in sheet as well, and so you 
go to the next speaker, then. 
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CHAIRMAN: All right, I will go to the next 
speaker. It says “Arthur Given”? 

MR. ARTHUR GIVEN: Yes, thank you. Thank 
you for coming, but I really would like to say about 
what this man has said, we need independent 
delegation, districts, based on not the parties but the 
people, and as well as what he said, the districts need 
to be compact and so that they are not physically 
distributed; it’s obvious what is going on, and it’s been 
well said by others, so thank you very much . 

CHAIRMAN: All right, thank you. Bill Clarkson? 
[17] MR. WILLIAM CLARKSON: I don’t want to 

make a stigma, but I would like to ask a question. We 
have a good representation of politicians, and my 
question to you is this: In a state and a country that is 
supposed to be democratic, how do you justify 
gerrymandering? 

CHAIRMAN : Well, I am not sure that anybody in 
this committee does justify gerrymandering . 

MR. CLARKSON : Well, but the people in the 
committee are the ones who have imposed it on us -- I 
mean, the people in the in our legislature are the ones 
who have imposed it on us and they are the ones that 
are going to control it , so I think that we have enough 
people here that someone should speak up and answer 
that . 

CHAIRMAN: All right. 
MR. CLARKSON: Does anyone have nerve 

enough to answer? 
CHAIRMAN: Thank you for your comment. Keith 

Adkins? 
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MR. RONKEITH ADKINS : Ronkeith Adkins . 
CHAIRMAN : Ronkeith Adkins, I’m sorry . 
MR. RONKEITH ADKINS : My name is Ronkeith 

Adkins and I live in Roanoke County; I ‘m the [18] 
secretary of the Roanoke County Electoral Board, and 
it’s interesting to hear the comments tonight, and 
what really interested me is when you folks introduced 
yourself, I didn’t hear one guy that is west of 
Lynchburg that sits on the committee here, and don’t 
forget, the State of Virginia does not end at 
Lynchburg. We have a large portion of our state west 
of that, and to be honest with you, the 9th District is 
bigger than the State of New Jersey, Gentlemen, 
alone, but the point I want to make is I’ve served a 
long time on the Roanoke County Electoral Board, and 
I’ve heard these comments tonight, and I’m -- 
hopefully, everyone sitting in this room is a registered 
voter. 

The sad part that we’re facing here, you are 
facing, we’re facing, is gelling our citizens out to 
register to vote; therefore, the person that brings up 
the term “gerrymandering,” if we had more people 
concerned that were registered to vote, I think that we 
could eliminate that little problem right there. 

Sadly, in the State of Virginia, we have a 
tremendous amount of people that sit on the sidelines 
and don’t even bother to vote, and I [19] know elected 
politicians sometimes say that is too bad, and I had 
one politician that I was campaigning with one time 
years ago said that that person doesn’t count because 
they are not registered to vote.  

Now, the other point that I’m making is the terms 
of continuancy of keeping the lines more in uniform 
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with the counties and the cities in the areas, because 
quite frankly, if you draw a really very stupid line 
which, you know, an elementary person could tell that 
it shouldn’t be there, that is very expensive for the 
local registrar and the county or city to have to put up 
with because of the form of notifying people as to 
exactly where they need to go to vote, and you need to 
take that into consideration constantly . 

Now, I know out in the western part of the state, 
as my friend Onzlee Ware said, sometimes you have to 
drive a long ways to meet your constituency, whereas 
in the eastern part of the State of Virginia or the 
northern part of the State of Virginia, in some of those 
districts, you can literally walk the district, and you 
have to keep this in mind for our people in the western 
[20] part of the State of Virginia. 

I’m not naive, Gentlemen, and I know that there 
is politics that are played in drawing these lines, but 
as the lady spoke over here, you have to remember, we 
are citizens, we are voting citizens, and truly implore 
you to listen to what these people have to say about 
how and where and when you draw these future lines. 

Now, I know some of the lines in eastern Virginia 
are totally completely ridiculous, and I remember 
years ago in Tazewell County, and I’m an old 
southwestern Virginia boy, we had four different 
House of Delegates in that little county alone down 
there several years ago, as you might be aware, but 
anyway, I don’t mean to belabor the point, but I am 
asking you people to be fair to us citizens, to draw 
these lines when they come up in an intelligent 
matter, not something that we ‘ ll look at and later be 
ashamed of, regardless of which party we’re in, draw 
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them in an intelligent matter, and I thank you very 
much. 

CHAIRMAN: Thank you for your input. All right, 
that is -- that is everybody that is signed up. If there 
is anybody who is not signed up that [21] would like to 
speak, if you would, state your name and localities. 

MS. KRISTIN PECKMAN: Sure. I’m sorry, I had 
to work until 7:00, so I was late. 

CHAIRMAN : Sure. 
MS. PECKMAN: My name is Kristin Peckman; I 

live in Roanoke County, and I am living in one of the 
wisps of the 9th District that sort of sticks out. It was 
changed in the last -- after the last census, during our 
last redistricting. We were in the 6th District and we 
were moved into the 9th District in a way that makes 
no sense. 

I mean, there are just little shreds like little hairs 
of the 9th District that scoot out into Roanoke County 
and Blue Ridge and different areas like that, and I feel 
unrepresented because my representative is in 
Abingdon, never comes to Roanoke as far as I know, 
and I feel like contiguity of the districts is extremely 
important, and I would also like you folks to answer 
how the public will be able to participate ongoing in 
this process, and how we would be able to follow the 
process. 

MR. JONES: I appreciate the question. Of [22] 
course, we are going to have, I believe, Jack will have 
a website that will be -- that will be up and we will 
have five more public hearings, and when the numbers 
are actually delivered to the President in December, 
then what will occur, the census has it then, they will 
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get the numbers for January for the reapportionment 
of Congress, and since Virginia is one of a couple of 
states that go next year for elections, hopefully, we 
will get our block by block numbers in late February, 
early March, and then once those numbers are there, 
it will be uploaded to the website, and then I assume, 
I don’t know if this is going to happen, that there will 
be some mobility for the public to go on and be able to 
potentially draw some lines of their own. 

I don’t know what they’ve decided as far as a 
money perspective, if they can make that available or 
not, but there are some on-line capabilities that I’m 
certain will be out there, and I know that there are 
many interest groups that probably will be doing the 
same thing with software, so I think that there will be 
ample opportunity for public input which we will  [23] 
encourage by having the sets of public hearings this 
year, and then once the numbers come, there will be 
another set of public hearings around the State once 
we have the hard numbers, so you can then see who 
lives where and what numbers are in what counties 
and cities and towns, and that is what it’s all based on, 
the one man, one vote precept. 

MS. PECKMAN: What is the website, and how 
will you use the results of these meetings? 

MR. JONES: We will someone who is taking notes 
and they will be public record, and they will be part of 
the public record itself. I’ve been taking notes like the 
other members have been taking notes, and we didn’t 
drive five hours out here just to come and listen for 15 
minutes and then go back to Hampton Roads, and I 
would agree with him, Virginia is a very large state. 
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We came around last time and listened to the public 
comment, and it is a far out to Scott County. 

MR. RONKEITH ADKINS: I tell you this, if you 
go down to Cumberland Gap and stand and look 90 
degrees north, Ladies and Gentlemen, you are 
actually west of Detroit, Michigan; that is how [24] far 
it goes. 

MR. JONES : We want to encourage public input, 
and that is the reason what we have these public 
hearings that we started in the Fall of 2010. 

CHAIRMAN: And I would just like to reiterate 
that it is the population numbers that will be key to 
what we have to do. Areas of the State that are 
sparsely populated, you know, in order to have the 
same -- about the same number of people in a district, 
obviously, they are going to have to be bigger land wise 
than areas of the State that are very densely 
populated. 

All right, could you identify yourself . 
MR. ALEXANDER ADKINS: I’m Alexander 

Adkins, and I’ve heard rumors and talk about the 
potential unreliability of the numbers of this recent 
census, and would that be taken into account for what 
possibly might be some off numbers, or will the State 
look into to verify that the count is accurate Eor the 
State of Virginia, the regions, before looking into 
redistricting the counties, the districts, and so forth, 
because counting the heads of people is [25] sometimes 
difficult enough already, but there has been enough 
turmoil about that, and I 1ve been concerned about 
getting -- making sure that we get the right numbers 
of people here, regardless of what affiliations. That is 
all. 
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CHAIRMAN: Well, that is probably a question 
that will have to be answered by the Attorney General 
-- 

MR. ALEXANDER ADKINS: Okay. 
CHAIRMAN: once we get the numbers in. I’m not 

sure that there is any mechanism whereby we could 
challenge the numbers, other than in court, if we 
thought that they were incorrect . 

MR. ALEXANDER ADKINS: All right. 
CHAIRMAN: Before you speak again, anybody 

else that has not already spoke? 
MR. RALPH SMITH: I feel obligated to stand up. 
CHAIRMAN: And I apologize for looking past you. 
MR. SMITH: I’d like to say hello; I’m Ralph Smith, 

and I represent most of these folks that spoke this 
evening in the Virginia Senate. I want to say thank 
you; where we stand right here [26] at this college was 
in my district when I served as mayor of this city, but 
now, as a senator, it is about half a mile down the road, 
and next year, it might be back here again, but I’m 
wearing that hat, and I’m used to wearing that hat, I 
grew accustomed to saying thank you for coming out 
here. 

Thank you for driving those five hours, and I serve 
on the -- your counterpart, on the Senate Privileges & 
Elections, as does my good friend across the aisle, 
John Edwards also, so when it comes to the Senate 
hearings, I suspect that we will be doing the same 
thing, traveling to your neighborhood, that we will and 
that is part of the reason why I’m here. 

JA 2364



 

 

This is the first one of these hearings I’ve had 
occasion to attend; it is a learning experience for all of 
us, but I just wanted to say thank you for traveling out 
here. Thank you for deciding that Roanoke as your 
first stop. I really appreciate that, and I will look 
forward to hearing from you, if you are in my district, 
or John Edwards, and guide us in how we can do a 
better job when it comes to the Senate hearings. 

[27] Thank you. 
CHAIRMAN: All right. Anybody else? 
MS. HELEN GIVEN: My name is Helen Given 

and I live in Floyd, Virginia. This may sound like a 
dumb question, but do you count everybody on the 
census or are they separated into eligible voters, into 
the 21 or whatever, the 18 years old? 

CHAIRMAN: My understanding is, and again, the 
census is conducted by the Federal Government, not 
the state government, and my understanding is that 
everybody is counted. Now, they do try to collect data 
as to how many adults there are and how many 
children there are, but for the purpose of redistricting, 
it does not matter if they are adult or children; you 
know, one person counts as one person, because, you 
know, if you are a child now, a minor now, you are 
liable to be an adult before the next redistricting is 
done ten years from now. 

MS. GIVEN: Thank you, that is interesting. 
MR. JONES: And as a follow-up, as a parent of a 

college student, last year I had a hard cime, [28] this 
year not saying that there was three in my household, 
because she was not residing with us on census day, 
so I had to put two instead of three, and she would 
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ostensibly be counted at her institution of higher 
learning, so they want to know where you are living 
the as of this date, so if they have a summer home at 
Smith Mountain Lake, they would be counted there as 
opposed to northern Virginia, because it’s where you 
are when that happens. It is where you are living 
actually on the day they take that census, where they 
are living. 

MS. GIVEN: Thank you. 
CHAIRMAN : Yes, ma’am . 
MS. JOLENE EVANS : I have a question, my 

name is Jolene Evans and I live in Roanoke City, and 
my question is how does the House and the Senate 
work together to draw these lines? What is the process 
for the House and the Senate to share information? 

CHAIRMAN: Do you want to answer that? 
MS. EVANS: Or is there a process? 
CHAIRMAN: There is a joint reapportionment 

committee that both House and Senate have -- has [29] 
equal number of members on, and -- 

MR. JONES: This is my fifth redistricting session, 
and normally, what happens is the House does its part 
in redistricting and the Senate does its redistricting, 
and after those two are over with, the bodies normally 
agree, normally, and there are always exceptions, that 
as the t wo bills go over to either side, they vote those 
bills, and they vote them on out if there is no 
agreement, then the House, if there is no agreement 
between the bodies, then the House will then look at 
the Senate and the Senate will look at the House bill 
and we might be in until the latter part of June, but 
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basically, basically, there is an agreement between 
those . 

When you get to the congressional seats, there is 
a joint body that meets on the congressional seats, 
then they sit down between the House and the Senate 
and they talk about all of these districts, where they 
are, and then they try to work out a settlement. Both 
parties are involved, and everybody is involved in that 
particular process, and then this goes up to the 
governor after it’s elected by the bodies . 

[30] MS. EVANS: So does the House vote on what 
the Senate has said, how they want to district, and the 
Senate votes on how the House wants to district as 
well? 

CHAIRMAN: Yes, any legislation has to pass both 
bodies. 

MS. EVANS: Yes. 
MR. JONES: Because it is a bill. 
CHAIRMAN: It is basically a bill. 
MR. MORGAN GRIFFITH: If I might, just in 

amplifying the answer to this lady’s question, one 
thing that we as legislators sometimes take for 
granted but the public does not know, some states are 
vastly different our legislative services, two of whom 
are here today, are shared in Virginia by both the 
House and the Senate, so a lot of the data is compiled 
by the same staff for the House and the Senate, and 
Mr. Chairman, you may, since they are here today, you 
may want to introduce them, since they also are going 
to be putting together all the packages for the 
legislators on both sides. 

CHAIRMAN: Go head and introduce yourself. 
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MR. AUSTIN: I’m Jack Austin, and as [31] 
Delegate Griffith said, I’m with the Division of 
Legislative Services, which is the staff for both houses 
and both committees in this process . 

MS. ELLEN PORTER: And my name is Ellen 
Porter; I am also an attorney with Legislative 
Services, and we help implement the plans of the 
members to put them into bills. 

CHAIRMAN: All right. 
MR. WARE: Let me just ask a question that I 

know but others don’t. What part does the governor 
play in this process? 

CHAIRMAN : The governor has to approve all 
final legislation. I mean, you know, you know, 
Delegate Ware, that any legislation passed, the 
government can sign it, and he can veto it or he can 
amend it, and these are -- any -- it takes legislation to 
do redistricting and set the lines, and so the governor 
will have the same prerogative as he would any other 
piece of legislation . 

MR. WARE: Thank you. 
CHAIRMAN: Okay. Well, one last question . 
MR. RONKEITH ADKINS: Can you give us a 

time frame? Is it good to be asking the legislation that 
goes in session next year in 2011 [32] that you will be 
looking at drawing these lines? 

CHAIRMAN: Well -- 
MR. RONKEITH ADKINS: -- or how does this 

play out? 
CHAIRMAN : Normally, my understanding, and 

this is my first time through this process, but 
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normally, my understanding of the way that it works 
is you have a special session after the regular session 
next year, because chances are we’re not going to have 
the detailed data early enough to really do anything 
with it during the regular session. 

We might get it in February if we are lucky, and 
by then, we’ll be over halfway done with session, so 
you know, what kind of -- to kind of keep things 
running smoothly during regular session, we will have 
regular session, and once we get the data in, then we 
can look at, you know, roll up the sleeves and do the 
serious work about trying to come up with district 
lines, and there will be a special session called just to 
deal wich redistricting. 

MR. RONKEITH ADKINS: Thank you. 
CHAIRMAN: Well, I want to thank everybody 

[33] for coming out and encourage you to feel free to 
contact your delegate and your state senator if you 
have any other input that you would like to make 
regarding redistricting. 

 (The Proceedings were concluded.) 
(7:52 p.m.) 
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[3] SENATOR HOWELL: Good evening,
everyone, and thank you for coming out for the first of 
our public hearings on redistricting. I am Janet 
Howell. I’m the chairman of the Privileges and 
Elections Committee of the Senate and chairman of 
this special subcommittee that is dealing with 
redistricting. I represent part of Northern Virginia up 
near Tysons Corner. That’s how people mostly can 
identify it. It’s a real pleasure to be down here with 
you. 

I’m going to ask the various members of the 
committee to introduce themselves, and we’ll start 
here, if I may.  

SENATOR WHIPPLE: I am Mary Margaret 
Whipple. I represent Senate District 31, which is most 
of Arlington County, the City of Falls Church and a 
small portion of Eastern Fairfax County. 

SENATOR MCEACHIN: I’m Donald McEachin. I 
represent the 9th Senate District which is Eastern 
Richmond, including the capital, East Henrico and all 
of Charles City County. 

[4] SENATOR DEEDS: I am Creigh Deeds from
Bath County. I represent the 25th District, which is 
part of Buckingham, all of Nelson, most of -- most of 
Albemarle, all of Charlottesville, the City of Buena 
Vista, most of Rockbridge, all of Alleghany, City of 
Covington and Bath. 
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SENATOR BLEVINS: I am Harry Blevins. I 
represent the 14th District, and that comprises most 
of Chesapeake, the largest part of Chesapeake, and a 
small part of Virginia Beach. 

SENATOR HOWELL: As you can tell, we have 
come from all over the state to hear what you would 
like us to do on redistricting, but before we start, I see 
two of my friends, former members of the Senate, who 
are here, Granger MacFarland and Brandon Bell. 
Thank you both. It’s really nice to see you again. 

MR. MACFARLAND: Thank you. Nice to see you-
all. 

SENATOR HOWELL: I have a few comments that 
I’d like to make to sort of [5] set the background for 
this evening, and then we will be asking for any 
comments, things you would like for us to know about 
what you would like us to do. 

This is the first of four public meetings we are 
going to be having this year before the session starts. 
We’ll be having more after we get final data. We are 
going all around the state to try and find out what 
people would like us to be doing. 

The reason we are doing this is that the Senate 
Privileges and Elections Committee is charged with 
being the committee that deals with redistricting. The 
House, of course, also has a privileges and elections 
committee, and they, I believe, already had a meeting 
in this very spot. 

The way that redistricting works is that any 
member of the legislator can introduce a bill that will 
have a redistricting plan. However, that bill must go 
through the Privileges and Elections Committee, and 
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then it will be treated just [6] like any other bill. It has 
to pass the Senate and the House and be signed by the 
Governor. It could be amended. It could be vetoed. 
There are all the various possibilities that goes with 
any bill that comes before the legislator. 

We think it’s extremely important that we have 
public input. We really need to know what you view as 
important considerations for us, for example, what 
communities of interest you would like to have 
preserved in your region. As we are from all over the 
state, we might not know that if you don’t tell us. 

I’m sure you know what redistricting is, but just 
to give a little background, it’s redrawing the 
boundaries of legislative districts. It’s often incorrectly 
called “reapportionment,” and that’s not what we are 
talking about tonight. We are talking about the 
boundaries of legislative districts. It’s done every ten 
years after the national census, and it’s designed to 
reflect population shifts that have taken [7] place 
since the last census. We are required by the U.S. 
Constitution to redistrict the U.S. Congressional 
Districts, and the Virginia Constitution requires us to 
do the Virginia Senate and House Districts. The 
General Assembly is responsible for both the Virginia 
Senate and House Districts and the U.S. House of 
Representative Districts. Localities, however, will be 
doing their own redistricting. We’re not involved in 
that, in that piece. 

The U.S. Supreme Court has held that the 
Constitution requires “One Person, One Vote.” 
Districts must be as equal and practicable in 
population. Districts with slower growth or population 
loss must expand. Districts with faster growth must 
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shrink. If not, population shifts would dilute the vote 
of the persons in districts with more people. 

Even though we do not have detailed data from 
census yet, we do know that there have been signature 
population shifts in Virginia over the last decade. 
Shifts in [8] any one district impact the other ones. It’s 
inevitable. My favorite or perhaps least favorite 
example of this is that ten years ago my district, the 
32nd District, actually was within 330 votes of the 
perfect size, but because Northern Virginia had picked 
up additional population and seats, my district was 
shifted by 65,000 people. I lost 65,000 people and I 
gained 65,000 people. They were just different people. 
And I think that’s just illustrative of what can be 
happening throughout, throughout the state. 

As you know, last April 1st was the census day 
when the population was enumerated. This coming 
December 31st we’re expecting to get official 
population counts to the states from census, and then 
in February or March, and not until then, we will get 
the detailed population data we’ll use for redistricting 
and to draw the new maps. 

Every state has to redistrict, but we have to do it 
faster than anybody else. [9] Most states will actually 
have about a year and a half to redistrict. Our time 
frame is very, very short, because all General 
Assembly members are running in 2011, and we must 
run in our new districts. So -- and any redistricting 
plan that we enact must go through the Department 
of Justice for preclearance because we are a Chapter 5 
Voting Rights Act state. The Department of Justice 
has 60 days in which to decide if our plan meets 
muster. So primaries, which usually would be held in 
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June next year, will be delayed. We don’t yet know 
until when. The Senate passed a bill last year that 
would have put forward a specific date. The House did 
not accept that and carried over the bill. So at this 
point we do not know when primaries will be next 
year. Ten years ago they were held in August. That 
gives you some idea of what it might be. It could be 
September. We don’t know. 

We have to balance many legal requirements. We 
have to -- our redistricting plans must comply with 
U.S. [10] and Virginia constitutions, state law and the 
Federal Voting Rights Act of 1965. We have to comply 
with the “One Person, One Vote.” That’s based on the 
U.S. Constitution. The House of Representatives must 
have a very strict mathematical equality among the 
various districts. One state had within 13 votes, and it 
was turned down. So for the U.S. House of 
Representatives, it has to be virtually identically sized 
districts. For General Assembly districts, the courts 
have allowed more variance than that. But we have 
never been given an exact number, so we don’t know 
what that is. 

Under the Virginia Constitution, our districts 
have to be contiguous and compact, and the Voting 
Rights Act prohibits redistricting plans that would 
deny or abridge the right to vote on account of race, 
color or being in a language minority. 

We expect both the Senate and the House P & E 
committees will adopt some redistricting criteria 
relevant to that [11] particular body, but that has not 
happened yet. I did want to mention that there’s -- I’m 
very aware a lot of interest in nonpartisan 
redistricting commissions. The Senate passed bills for 
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the last three years -- actually, they were Senator 
Deeds’ bills -- on a bipartisan basis. Overwhelmingly, 
three years running, the Senate has passed those bills, 
and each time they’ve been rejected by the House. So 
we’re not going to be having nonpartisan commissions. 

We also had hoped to have joint hearings. That’s 
always been the way in the past, but the House turned 
down our offer for joint hearing, which is why I’m sorry 
you have to be here two nights, but they said no to us. 

There are handouts for you. I hope you have them. 
I know I’ve thrown a lot of information very quickly at 
you. But there is information for you to take home, and 
we are really here to hear from you, and we are eager 
to know what your advice to us is, and [12] I see three 
people have signed up so far. So that’s great. And I’ll 
go in order. Actually, the first one is my husband, and 
he signed up by mistake. So two people. He might have 
advice for what Roanoke and Southwest should do, but 
if I were you, I wouldn’t listen to it. 

So the first one who signed up is Molly McClennan 
from the League of Women Voters. I think it says, 
“Southwest Virginia.” 

MS. MCCLENNAN: “Of Virginia.” 
SENATOR HOWELL: “Of Virginia.” 
MS. MCCLENNAN: Where would you like me to 

speak from, Madam Chairman? 
SENATOR HOWELL: That’s fine. 
MS. MCCLENNAN: Right where I am? 
SENATOR HOWELL: Everybody can hear you. 
MS. MCCLENNAN: Good evening, Madam 

Chairman and members of the Senate Privileges and 
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Election Committee. My name is Molly McClennan. I 
am a member of the Board of the League of Women 
Voters of [13] Virginia. Thank you for scheduling these 
hearings at various locations across the state early in 
the process. We are great supporters of transparency 
in government. Thus, we hope they’re being taped and 
broadcasted or at least posted on the web so those who 
cannot attend physically can still participate. 

Hearing citizen input about fairness of the 
redistricting process prior to the lines being drawn we 
hope will encourage you to consider what you hear 
before a final plan is voted upon. 

As many of you know, our president, Olga 
Hernandez, in the early mornings of Richmond has 
met with many groups on the need to make the process 
of redistricting more equitable. The lead belief is that 
the voters should choose their representatives and not 
the other way around. Thus, the practice of incumbent 
protection should be done at the ballot box and not by 
drawing boundaries so safe that it favors one party 
over the other. 

[14] Commitment to the rules of the state 
constitution of contiguous borders, compactness of 
districts and representation in proportion to the 
population needs to be adhered to. Consideration of 
communities of interest needs to be carefully observed. 

Make no mistake. We are aware that both parties 
have been guilty of partisan protection in the past. 
That is why we think there is no -- there has to be a 
better way to serve the citizens of the commonwealth 
and get more effective governments. 

The League of Women Voters has a long history of 
fighting against attacks on the basis -- on the basic 
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constitutional right to fair and equal representation 
guaranteed to all citizens by the Constitution. The 
League has worked vigorously in the Commonwealth 
and across the country to secure representative 
redistricting plans in their states. We are seeking 
reforms that assure that the redistricting process is 
nonpartisan, equitable and open. 

[15] We understand that the current sharing of 
political power in the General Assembly provides a 
best opportunity for enactment of redistricting reform 
that we have had in recent decades or may have in the 
future, but it troubles us to hear the rumors that a 
backroom agreement has been reached between 
chambers to accept each other’s plans, thus protecting 
incumbents and perpetuating more polarization of 
government. 

The current system in Virginia only encourages 
partisan gerrymandering which creates seats so 
politically askew that the opposition has little chance 
of ever exceeding the incumbent. It subverts the 
democratic system because it allows politicians to 
choose their voters rather than vice versa. It limits the 
vetting of new people with new ideas and solutions to 
public policy issues. Partisan gerrymandering has 
fairly reduced the number of competitive seats in 
Virginia. 

In 2007 Virginia Senate races -- in the 2007 
Virginia Senate races, incumbents of 17 of the 40 races 
had no opposition, and only nine races were 
competitive. In the 100 House of Delegate races, 30 -- 
I’m sorry -- 57 incumbents had no opposition and only 
12 of 100 races were competitive. 
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In 2009 legislative elections, 32 of the 100 
members of the General Assembly faced no opposition 
and only 12 races were considered competitive. 

Voters feel that their representative of the 
imposing party has no reason to listen to them as 
constituents. The lack of contested and competitive 
districts has contributed to a decreasing voter turnout 
in Virginia. The voter turnout for state-wide and 
House of Delegates elections in 1997 was 49 and a half 
percent. In 2001 it was 46 percent. In 2005 it was only 
45 percent. The turnout in the 2003 House of 
Delegates election, when there was no state-wide 
races, was 31 percent. The 52.7 percent turnout in the 
2006 heavily contested U.S. senatorial election was a 
marked contrast to [17] the 39th percent turnout in 
2002 when an incumbent U.S. senator was contested 
by only two well-known candidates. 

Voter turnout for the 2009 general election 
showed a similar trend. In contrast to the 74.5 percent 
turnout for the 2008 presidential election, the turnout 
for the 2009 Virginia legislative election was 40.4 
percent, which was an improvement on the 30.2 
percent turnout in the 2007 elections, the lowest rate 
reported by the State Board of Elections, going back to 
1976. 

One of the most significant effects of partisan 
gerrymandering in Virginia, as elsewhere in the 
country, is its contribution to the increasing 
polarization of legislative bodies. As quoted in the 
League of Women Voters Virginia study Does Your 
Vote Really Count, “With little reason to fear voters, 
representatives increasingly cater to party insiders 
and donors rather than to the political center. 
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Bipartisan compromise around modern policies takes 
a [18] back seat to party loyalty, resulting in historic 
levels of polarization.” 

This is certainly true of the Virginia General 
Assembly of recent years. The gerrymandering 
districts established in the 2001 redistricting have 
resulted in the election of candidates who are 
unwilling to compromise on legislation, the budget 
transportation issues and funding. We are encouraged 
that you are listening early before you get the 
revealing consensus numbers. We ask that you work 
with the House in good faith and in transparent ways 
as you work through the process. Input should and can 
be taken by the Web, should be posted so that the 
public can see the process. More hearings should be 
scheduled once the legislation is drafted and maps are 
proposed. 

Virginia is the cradle of democracy in the United 
States. Let’s again be a beacon of good government 
and show the nation that by having a better system 
we can and will have better government for and by [19] 
the people when they truly have a voice. 

SENATOR HOWELL: In the beginning you 
mentioned that you would like it on the Web. I meant 
to say that we have Mr. Austin here, who’s a court 
reporter, and everything that’s said will be going up 
on the Web. Thank you. 

We have two more members who have joined us, 
Senator Steve Martin and Senator Ralph Smith, and I 
would just like to ask them to describe their districts, 
or geographically their districts. 

SENATOR MARTIN: I could do the lines for you 
if you want. 
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I represent the 11th Senate District, which is 
most of the County of Chesterfield and all the City of 
Colonial Heights. I previously chaired the Privileges 
and Elections Committee back a few years ago. I have 
been through a couple of redistrictings already, one in 
the House and then one in the Senate. This will be my 
third. 

SENATOR SMITH: Well, thank you. I am a 
member of the Privileges and Elections [20] 
Committee, but I’m not a member of this 
subcommittee. Thank you for giving me a sign and a 
seat up front anyway. So I am here to welcome all of 
you to my part of the commonwealth. It’s so good to 
have you. I thank you for choosing to have your kickoff 
meeting here. I represent Roanoke County, 
Montgomery County, the City of Salem, the City of 
Radford and Botetourt County. I thank all of you for 
coming out. 

SENATOR HOWELL: Thank you. The next 
person who signed up is Charles Jordan. He just 
walked out. 

Is there anyone else who would like to make 
comments? Yes, sir. Well, we’ll give him a few 
minutes. I think they’re trying to find Mr. -- you don’t 
see him? Okay. Is there anyone else? 

MS. CREASY: Yes. It seems to me -- 
SENATOR HOWELL: I’m sorry. If you would give 

your name. 
MS. CREASY: Barbara Creasy. I think the reason 

I’m here is I was bothered ten years ago. It doesn’t 
make rational sense. [21] I like what the lady from the 
league said. That’s what we want. We want something 
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rational. What -- I guess that’s what I’m saying, is we 
really need the nonpartisan idea, please. 

SENATOR HOWELL: Thank you. Anyone else? 
SENATOR MARTIN: May I ask a question 

because I came in a little late. Did you-all go over, for 
informational purpose, let them know the 
requirements with regards to redistricting and all that 
sort of thing? 

SENATOR HOWELL: Yes, we did. Yeah, we did. 
MS. CREASY: Do you anticipate problems? Is this 

going to be difficult to get through? 
SENATOR HOWELL: You know, I am very 

concerned about our tight time frame. That bothers 
me a lot, because we get the data that we need -- 
census says we will be the first state to get the data, 
but it might be February. It could be early March. We 
have to get the districts -- the -- the [22] legislation 
passed in time to go to the Department of Justice, 
which has, they said now, 60 days, and then we have 
to have running districts so people have time to, you 
know, to become candidates to run and so on. So this 
time frame bothers me. 

SENATOR MARTIN: And this -- push it back, and 
for the voters, they might, in fact, appreciate the fact 
that they have shorter campaigns. You shouldn’t 
expect the filing deadlines until mid August. Then the 
nomination is not until September, which crunches up 
the, at best, maybe a general election, like no more 
than seven weeks at the most. And so that part of it, 
you know, the public will appreciate. But getting it 
through the Justice Department, got some problems, 
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have them react to it, what happens then? These are -
- 

MS. CREASY: Are you going to use computer 
models at all? 

SENATOR HOWELL: Oh, yes. 
SENATOR MARTIN: Been doing that for the last 

20 years. 
[23] SENATOR HOWELL: They have become 

very sophisticated. The Division of Legislative 
Services is purchasing some of these programs for us. 
They are being -- we have some of them here. They’re 
being trained on how to do it. In addition, we are 
expecting a lot of participation, and I’m certainly 
encouraging it from the -- from the public with sending 
your own plans into us for us to look at. 

My theory is, the more plans we have to look at, 
the better job we are going to be able to do, because 
each of them will have perhaps something that nobody 
else thought of, but -- and there is a professor at 
George Mason University -- his name, I think, is Mike 
McDonald -- who is putting out a free program that 
anybody can use, and then it can -- you can forward to 
us then whatever your plan is for us to consider. So I 
think it’s going to be the most open process ever, just 
because technology is going to make it much more 
transparent and easy for people to participate. My 
concern [24] as chairman is just how we get the job 
done in time. 

SENATOR MARTIN: Madam Chairman, if I 
might comment, when you submit your suggestions to 
us, I mean, it’s really easy to set, draw lines in your 
area as to what you’d like for them to be, like as if it 
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can be done in a vacuum, but it’s got to be done in 
relationship to the districts around us. And when we 
get to West Virginia, we can’t go any further. That’s 
going to be it. So things almost have to really start in 
the corner and work in to really get it to work, and 
where we are when we get in the middle is where we 
are when we get in the middle. Then you have -- you 
do some adjusting, sizing around. 

But beyond the constitutional requirements of 
contiguity compactness and communities of interest, 
with compactness, I don’t know that we have done -- 
well, anyway, both parties, you can stretch that. But 
we also have the issue of concerns for -- for the Justice 
Department that’s [25] going to certainly weigh in on 
that and give us guidance with regard to minority 
interests and that sort of thing. So the question is how 
far, to what extent do you go to create a black influence 
district or a black, you know, majority district. And we 
have had cases in the past on that. 

I was looking yesterday, as a matter of fact, 
Madam Chairman, at the 3rd Congressional District, 
and that not only crosses bodies of water. It actually 
stops on a body of water and skips land and uses the 
river bottom to go up the river some miles before it 
picks back up. And so it’s -- it, you know, how far do 
you go, and that’s already going through -- and that’s 
not being done as an attack. 

SENATOR MCEACHIN: Well, I’m just going to 
make a comment. To single out the 3rd Congressional 
District -- 

SENATOR MARTIN: I wasn’t trying to do that. 
SENATOR MCEACHIN: I’m going to still make 

my comment. To single out the 3rd [26] Congressional 
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District is a bit unfair because there are a number of 
districts that leapfrog over, over boundaries. 

I was once -- I used to represent the 74th House 
District, and during the last redistricting, they 
actually gave me a piece of Prince George County that 
was populated by no -- by rabbits and squirrels and no 
one. So there are plenty of examples that one can use, 
and there are lots of ways we can do it better. 

SENATOR MARTIN: And I did not mean -- 
Madam Chairman, the only reason I grabbed that was 
because I happened to be looking at that one yesterday 
and I said, “Boy.” But yes, absolutely. That’s the 
reason I said both parties, we have just stretched some 
things just out there in order to try to adhere to what 
the Justice Department tells us we need to do. So all 
of those things have got to be taken into account when 
we do it. 

So back to the original part of my comment, when 
you give us some [27] recommendations specific for 
any particular area, then we -- it’s not going to be able 
to be done in a vacuum is my point. It’s got to be done 
with all those other things and considerations. 

SENATOR HOWELL: Well, let’s see. Mr. Jordan, 
are you back? Mr. Jordan, did you want to make some 
comments? Thank you. 

MR. JORDAN: Yes. Let’s see. I just found out 
about this hearing recently, so I hadn’t had a chance 
to finalize my comments, and I hope to be able to 
submit them later in the entirety. 

SENATOR HOWELL: Absolutely. 
MR. JORDAN: What I’d like to say, first of all, I 

would recommend that the committees follow some of 
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the guidelines and the standards that have been 
established over the years by -- by various good 
government groups and by the courts and so on, first 
of all, the respective communities, communities of 
interest, whether ethic, environmental, demographic 
or economic, keep planning districts together [28] to 
the extent practical and reasonable, keep districts 
contiguous for pedestrians, vehicular traffic and mass 
transit, run electoral district boundaries along county 
lines, respect counties and cities and boroughs and 
magisterial districts and neighborhoods to the extent 
possible, and where they have to be divided, give some 
preference to natural boundaries such as rivers, 
mountain ridges, railroads, highways, parkland and 
forest. 

Let’s see. Please avoid dividing neighbors, 
including South Roanoke and Lindenwood. And please 
count -- to the extent possible, count institutional 
populations in people’s home communities where they, 
their families and their neighbors vote. Keep districts 
compact rather than elongated or contorted. Provide 
each district a number and a name, based on -- a name 
based on the character, community’s landmarks 
contained in the district. 

Please avoid pitfalls that tend to [29] thwart 
democracy. That would be preserving current districts 
so they would put us against population shifts, as they 
have had their day and must gave way to new districts 
that are now deserving. You know, do not protect 
incumbent legislatives with eroding bases of support 
as their artificial tenure will only delay the passage of 
innovative legislation that we need in a changing 
world. 
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Please do not treat this as a partisan game, 
because that’s not what matters to us as voters. We 
have put our interest in people, not parties, and we 
mix them on our local governments and, you know, 
they don’t align along the traditional party lines. 

Please keep the process open, invite, facilitate and 
consider public input throughout the process, invite 
public comment on maps submitted by the public, 
provide full public report, and if it becomes clear that 
preference voting is off in one of the districts, or that 
changes in [30] the local government boundaries or the 
state line would result in better representation, please 
report those facts, because although some -- there is 
some interests that may not want to see the 
information, the public deserves to know about any 
opportunity to improve government. 

When you encounter problems, ask for help. I’ll 
gladly provide assistance, and I’m sure there are many 
other experienced volunteers who can be lined up 
across the state. 

I suggest you verify information because with the 
-- with the best available sources. For example, this 
book, Redistricting Law 2010, by the National 
Conference of State Legislators, says on page 84 that 
Fairfax City has bailed out of Section 4 of the Voting 
Rights Act, but on page 97 it says Fairfax County has 
bailed out. So I can’t tell whether it’s the city or the 
county. And there is no source or date provided in the 
document to document these actions, and it is difficult 
to tell [31] which of either of locality is still subject to 
federal preclearance. 
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So I thank you for this opportunity, and I hope to 
submit my comments in a better arrangement at a 
future time. Thank you. 

SENATOR HOWELL: Thank you very much, and 
we are eager to receive them. We are eager to receive 
your expanded comments. 

MR. JORDAN: Thank you. 
SENATOR HOWELL: Do it by Internet if you 

would like. Okay. 
Sir, are you ready? 
MR. COOPER: Yes. 
SENATOR HOWELL: If you would identify 

yourself. 
MR. COOPER: My name is Carl Cooper, Roanoke 

City. I would like to begin by saying hello to Senator 
Smith, former mayor of Roanoke City. It’s good to see 
you, sir. 

I too also only recently sort of was noticed of this 
meeting, and I will be revising and expanding my 
comments and submitting them, too. 

I guess I would like to begin by [32] saying one of 
the main things I would like to see happen in this 
process is that the process is fair, but also -- but the 
main thing is some bipartisanship. 

Sometimes for some light reading I’ll go back and 
go over the Federalist Papers and see some of the back 
and forth that happened during the time when they 
were writing those documents and some of the major 
issues that they had to confront, not unlike what we 
have to confront today, and I’m always struck by the 
civility and the tone that was taken between people 
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that vehemently disagreed with each other on policy 
positions. It was phenomenal, the courteousness and 
the ability that they had to get along and to carry out 
public business in a way that engendered confidence 
from the public in that process, and then the public 
hearing it out. 

So I would ask if -- if you guys could find a way to 
have some bipartisanship. I know that behind closed 
doors you are probably like great pals and, [33] you 
know, everything is fun, and by the time it gets to the 
press, there’s a war going on. But it’s having an effect 
throughout the commonwealth, need I say throughout 
the country, and I would just say to each of you, 
because you are all fine, distinguished people who took 
an oath to protect and to serve and do the best for the 
commonwealth and for the country, and I would ask 
each of you during those heated moments, when you 
are really getting down to the nuts and bolts of putting 
this together, to try to keep that in mind. 

I will go on to say that the process really does need 
to be rational. I mean, over the last three, four, three, 
four times of this redistricting process, I mean, it’s 
almost like a winner-take-all, and the party in power 
is the bully, and they get to do pretty much what they 
want, draw it the way they want, and it’s like, “Oh, 
well, too bad, minority party. We are going to do it the 
way that we want to.” 

Well, I for one, and most citizens, [34] don’t want 
it that way. I mean, because as a society, as a state, as 
a country, we don’t operate that way. That’s not how 
we operate. When we have to do things out in the 
community, we rely on each other no matter what the 
situation is, and we expect the same thing from the 
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legislator, for you-all to rely on each other, and so 
enough there. 

So I would also ask that you guys do as much as 
you can to limit the -- limit outside influences on the 
process. I believe that we know that, okay, Virginia is 
going first. We know that the presidential elections 
are coming up. We know that Virginia gets looked at 
in a number of ways for a number of reasons that has 
national implications. And I would just ask each of you 
and ask your colleagues also to try to, you know, keep 
those outside influences on our process, on our 
commonwealth process, and the things that are best 
for our commonwealth, keep them at bay, okay, and 
have everyone thinking about what is best [35] for the 
commonwealth. 

And when we talk about what’s best, one of the 
things that I would definitely want to see and ask you 
to ensure that communities of interest and the senator 
-- Senator Maxwell? 

SENATOR MARTIN: Martin. 
MR. COOPER: Senator Martin brought up as an 

example black population and what have you, and I 
would totally agree. I mean, that’s something that 
needs to be looked at, protected. There’s also some 
mention about the bailouts, certain localities that 
opted out of not the whole Civil Rights Act, but that 
section on -- of poling movements. So I would ask that 
we keep in mind -- that we keep in mind the -- the 
unique historical challenges of populations of color in 
this commonwealth. 

For instance, in Roanoke City, which has been 
characterized in the major press as the most 
segregated city in the South, roughly 80 percent, 85 
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percent, some would even say 90 percent, of the 
population of [36] color lives in one quadrant of the 
city. So if during this process somehow that was 
gerrymandered in a certain way, okay, that would be 
voting strength. So I would ask the committee to be 
aware of those types of situations and ensure that the 
-- the voting strength -- and a lot of the voting strength 
has built up over decades, okay -- that voting strength 
be preserved, because even where there is voting 
strength, especially with populations of color and what 
have you, it is -- the -- it does not approach the 
majority voting strength, and so that needs to be kept 
in mind also. 

The -- I agree that open access -- I applaud the -- 
the legislator and this committee for having these 
meetings. I think in ten years -- who knows what will 
happen by then, but more advertising, a little earlier 
and more places, and in more places, the more -- more 
minority press, to reach more people. 

Also, as this process goes forward, making sure 
that our Latino brothers and [37] sisters and their 
populations also know about this process. And therein 
also is a community that needs to be looked at and -- 
and kept in mind, because they have significant 
challenges, somewhat like the African American 
challenges, but they have some uniquely different 
ones that impact on redistricting and revision. In my 
revision and extension of remarks I’ll get more into 
that. 

So with that, that’s all I have. And I just thank 
you for listening, and I appreciate you guys being here. 

SENATOR HOWELL: Thank you. Those were 
very helpful comments. 
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MR. COOPER: Thank you. 
SENATOR HOWELL: Our colleague, Senator 

John Edwards, has arrived. 
Thank you for coming. I’m surprised you are here. 

I heard you had your own meeting tonight on trains. 
SENATOR EDWARDS: I did. I didn’t have this -- 

you know, we overlapped. I had a town meeting on rail 
passenger [38] transportation in Western Virginia, the 
Department of Rail and Transportation. We had a 
very good meeting, had a huge crowd. I apologize for 
being late. I was going to say this is so far from where 
I live. 

UNIDENTIFIED SPEAKER: Did you walk? 
SENATOR EDWARDS: I live about a half a mile 

from here. 
SENATOR SMITH: Madam Chair, if I may 

comment. All the people that should have been here 
were over at John’s. It was a tremendous crowd, a lot 
of energy to bring passenger rail home from 
Lynchburg on to Roanoke. It ties into Amtrak. But you 
did a good, good job with that. 

And I must say the House had its kickoff hearing 
right here in this same room. There were not nearly as 
many members, committee members from the House. 
So that’s -- that’s a feather in this senate’s cap. You 
have -- you have a lot more people here. 
Unfortunately, we don’t have a larger crowd out here 
to greet you, but thanks for showing up. 

[39] SENATOR HOWELL: Thank you. We are 
doing everything we can think of. And thank you for 
your, Mr. Cooper, for your additional comments on 
other groups to reach. We know at least 60,000 e-mails 
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have gone out about these meetings, at least 60,000, 
and we keep trying to add on the list. Now, that’s 
state-wide. I mean, it wasn’t 60,000 people here, but 
at least 60,000 people who’ve sent e-mails about our 
hearings. We’ve notified the press. It’s up on the 
General Assembly’s website, and if you have any other 
suggestions, especially if they’re free or nearly free, let 
us know. 

Does anyone else have comments? Yes. 
MR. MACFARLAND: Madam chairman, one 

thing that might help the committee would be if the 
staff would supply it with Judge Richard C. Pattisall’s 
brief that he wrote, now about nine, eight or nine years 
ago, that covers primarily contiguousness and 
compactness. It’s very well written. It won’t take you 
long to read, and frankly, it’s a good primmer. 

[40] He had the case, that you may recall, that 
occurred down in Eastern Virginia, and I think it 
would be helpful to you as you approach that one 
component of the overall job. That was all I had to say. 

SENATOR HOWELL: Great. Thank you. Thank 
you. Okay. Anyone else? Do you have anything? 

MR. BELL: I guess everybody here, those that are 
here are all concerned about losing representation. It’s 
in the back of all of our minds. But do you have 
anything preliminarily about numbers as far as 
districts -- one that hasn’t been mentioned to the 
press, are we expected to -- to add or -- to either add a 
congressional seat or lose a congressional seat? Is 
either of that -- are the numbers shifting state-wide 
now? 
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SENATOR HOWELL: Let me refer you to Mr. 
Cotter from the Legislative Services if you don’t mind. 

MR. COTTER: In terms of the U.S. Congress, 
based on what has been said so [41] far, which is not 
final, so it could change, but we are supposed -- 
Virginia is expected to stay at 11 seats. And in terms 
of General Assembly districts, there are some data for 
2009 estimates that are actually up on the 
redistricting website, if you look at the Drawing the 
Line, the first for Drawing the Line which is up on the 
Virginia redistricting website, it has some preliminary 
numbers about where the districts currently are and 
how -- how in deviation they are with the population 
numbers. 

MR. BELL: Just an average size, do you know an 
average size, Senate and the House, what they need to 
increase by? 

MR. COTTER: I can you tell you the average size, 
what -- that -- based on preliminary numbers, what 
they’re -- what the ideal is, what equality is. I can give 
you that. But again, this is based on estimated 2009. 
So these numbers will end up changing for Senate 
districts if the ideal population is 197,277. For [42] 
congressional districts, its ideal population is 717,370, 
and for House of Delegates district, the ideal district 
is 78,911, and that’s 2009 estimates. So when we 
actually get the real numbers, that’s going to change 
somewhat, but that’s what we have right now. 

MR. BELL: So roughly 20th Senate District and 
eight -- eight -- I’m just doing the math in my head, 
how much bigger they are. I guess the idea of how 
many seats, kind of calculate how many seats in the 
western part are considered likely to shift to the 
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glorious parts of Northern Virginia. That goes through 
a lot of people’s heads, what’s going to happen as we 
go long-term in the western part of the state in 
concerns of representation. I mean, Senator Deeds has 
a lot of thought. 

SENATOR DEEDS: If you look at what’s on the 
web, we are down a little bit in Southwest Virginia. 
From basically my area west, we are down about half 
a district. In South Hampton Roads they are down a 
little [43] bit more than a half a district. And Mark 
Herring and Chuck Colgan up in Prince William 
County, Loudoun County, are really represent -- they 
represent almost, between the two of them, they 
represent almost four districts. The population is 
three and a half, four people. So there’s going -- we’re 
going to have to find a way to get a district up there, a 
new district up there. We are just going to have to -- 
the districts are going to get larger all over the state. 

SENATOR MARTIN: May I ask a question to 
make sure you are -- the territory you are talking 
about, from basically your area, when you say west, 
you mean south to the -- 

SENATOR DEEDS: I mean from 29 west to the -- 
to Southwest Virginia. 

SENATOR MARTIN: And all the way -- and south 
to -- that leaves you about a half -- 

SENATOR DEEDS: I think -- as you look at the 
preliminary numbers from 2009 -- this is all 
speculation because it’s based [44] on the 2009 
numbers -- we are about half a district short from 29 
west, and they are a little bit more than half a district 
short than South Hampton Roads. The districts are 
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going to have to get larger to accommodate population 
growth in Northern Virginia. That’s just a fact of life. 

Now, does that mean -- you know what, it doesn’t 
look like we should lose any more than South 
Hampton Roads should lose, but the numbers, we 
won’t get preliminary numbers from the Census 
Bureau until the 1st of February. So anyone that is 
fooling with maps right now is just fooling. 

SENATOR HOWELL: Thank you for saying that, 
because I’m concerned. I hear, you know, rumors that 
some people think that we have already set the 
districts. We don’t even have the basic numbers yet. 
We have not set any districts. What you see in the 
Drawing the Line, and it’s on the -- on the Web, is the 
best that we have got, and we know it’s inaccurate. 

MR. MACFARLAND: My five-year-old [45] 
daughter with crayons would be able to volunteer for 
the job. 

SENATOR HOWELL: She may have the best 
plan. 

Anyone else? Yes, sir. 
MR. WEBB: There’s -- there has been the talk 

about depopulation -- 
SENATOR HOWELL: I’m sorry. Could you 

identify yourself? 
MR. WEBB: My name is Andrew Webb. I actually 

work here at this school. That’s how I found out about 
this. I got off work at 7:00. 

But there’s been talk about, in certain corners, 
about what’s going to happen to the 9th District as far 
as its need to incorporate new areas due to a certain 
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amount of population retraction in that area. Of 
course that’s a very -- with it being a very unique 
district, unique culture -- need to put it bluntly. There 
-- there is concern that as Northern Virginia grows 
less and less, area that’s depopulating like that, will 
get less and [46] less representation. 

What can be done or is being done to preserve the 
uniqueness of the district like that, and at the same 
time I would like to say that whatever gets done is 
done in the best interest of that district, and not based 
on the insistences of presumptive congressional 
candidates who continue to insist Salem won’t be in 
the 9th, but -- 

SENATOR HOWELL: The courts are very, very 
clear. The districts have to be the same size. 

SENATOR MARTIN: Population. 
SENATOR HOWELL: Excuse me. The population 

must be the same. They are not permitting variance at 
the congressional level. It’s conceivable that you could 
-- if you tried -- if you are not exactly, and I mean to 
the person, the same size, you are going to be in court. 
You may end up in court anyway, but the courts have 
been very clear that it is only in very unusual 
circumstances would they allow a few or maybe even 
a few hundred people in a [47] variation between 
congressional districts. They have said that over and 
over in court. 

So whatever the numbers turn out, that is going 
to drive how much larger the 9th District will be. Now, 
you know, the converse of that is people often in the -- 
in the areas with rapidly growing populations are 
underrepresented. So that’s why the courts are 
stepping in and will step in. 
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SENATOR DEEDS: And, Madam Chair, read 
Baker against Carr, 1964 Supreme Court case, that’s 
the foundation of all of this. If the 2009 census figures 
or preliminary figures are accurate, the 9th District 
will grow. It’s just a question of where it grows. 

SENATOR HOWELL: This is much more 
informal than I expected. Thank you all very much for 
discussing with us. Did anyone else have any 
comments? 

SENATOR EDWARDS: Thank you for coming to 
Roanoke. Appreciate it. 

SENATOR HOWELL: It’s a lovely place [48] to 
come. Thank you all very much for spending the 
evening with us. 

(8:00 p.m.)
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Virginia Senate Committee on Privileges and 
Elections 

Subcommittee on Redistricting 
Transcript of Public Hearing (Nov. 4, 2010) 

(Defendants’ Exhibit 114) 
[3] The following public hearing took place

beginning at 7:05 p.m. with a call to order and 
welcome.) 

THE CHAIRPERSON: This is a Special 
Subcommittee of the Privileges and Elections 
Committee. We basically oversee the redistricting 
process for the Virginia Senate. I chair that 
committee, and I also chair this special subcommittee. 

And I’d like to have my other members who are 
here this evening introduce themselves. And let’s start 
with Senator Blevins. 

SENATOR BLEVINS: My name is Harry Blevins. 
I represent the 14th Senate District. This comprises 
most of Chesapeake and a small part of Virginia 
Beach. 

SENATOR MARTIN: I’m Steve Martin. I 
represent the 11th Senate District, which is most of 
Chesterfield County and all of the City of Colonial 
Heights. 

And I just want to express my appreciation [4] for 
you folks coming out to both maybe learn a little bit, 
but also share with us your thoughts. 

THE CHAIRPERSON: And I would like to just 
mention that I represent the Town of Herndon, where 
we are now, as well as Reston, Great Falls, McLean, 
part of Tysons and part of Falls Church. 
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We have, I see in the audience some elected 
officials, and I’d just like to acknowledge them and 
welcome them. And if I miss anybody, the lights are in 
my eyes. 

But I see Sheila Olem is here from the town 
council of Herndon. Grace Wolf is here, also the town 
council; Bill Tirrell from the Herndon town council. 
Edythe Frankal is here from the Vienna town council. 
And Dennis Hutch, who was formerly on the Herndon 
town council is here. 

Have I missed anybody? Yes? 
MS. JO-ANN CHASEN: Madam Senator, we have 

a newly-elected town council representative from 
Manassas Park, Brian Leeper -- 

MR. LEEPER: Brian Leeper -- 
MS. CHASEN: -- sitting right here. He [5] just got 

elected so we’re very excited. 
THE CHAIRPERSON: Well, it’s very nice to meet 

you, and thank you for coming all this way. 
I have some introductory remarks that I hope will 

set the stage for this evening’s public hearing. This is 
our second of four public hearings that we’re having 
throughout the state this year, but once we have more 
data, we will be having another round of public 
hearings probably starting in March. 

We can’t be very specific because we don’t know 
when the census is precisely going to give us the data 
that will be needed for redistricting. 

We’ve gone to considerable lengths to publicize 
these meetings. The press has been notified four 
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times. The schedule is on the legislative services 
redistricting website. 

And for the first time in my memory every single 
person or organization is listed as an interested party 
for any legislative committee or commission has been 
emailed. That’s over 5,000 people and groups. 

[6] The two political parties were also notified. I 
know the Democrats have sent out more than 20,000 
people statewide, and I hope the Republicans have 
notified their lists as well. 

Senate P&E along with House P&E has the 
primary responsibility for redistricting bills. However, 
a redistricting plan may be introduced by any member 
of the General Assembly and the General Assembly 
and the governor must ultimately enact the bills that 
establish the new redistricting plans. 

We find it’s very important to have public input. 
Redistricting impacts all voters and the General 
Assembly is answerable to our constituents, to you. 

We will accept comments in person, by mail, by 
email. Significantly, all the comments from these 
hearings will be posted on our website for public 
transparency reasons. 

As you know, redistricting is the process of 
redrawing the boundaries of legislative districts. It’s 
conducted every ten years after the national census. 
It’s designed to reflect [7] population shifts that have 
taken place since the last census. 

Why do we redistrict? Well, we want to, but more 
importantly we have to. We’re required by the U.S. 
Constitution to redistrict the House of 
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Representatives and the Virginia Constitution to 
redistrict the Virginia Senate and House. 

The General Assembly is responsible for the 
Virginia Senate and House and for the U.S. House of 
Representatives. Localities, however, are responsible 
for redistricting local offices, such as school boards, 
county supervisors, town councils and the like. 

The U.S. Supreme Court has held that the 
Constitution requires one person, one vote. Districts 
must be as equal as practicable in population. 

Districts with smaller -- excuse me, with slower 
growth or actual population loss must expand 
geographically. Districts with faster growth must 
shrink. If district lines did not change, population 
shifts would dilute the votes of persons [8] in districts 
with more people. 

Even though we do not have detailed data from 
census yet, we know from estimates that Northern 
Virginia will be gaining about 1.5 or 1.6 new senators, 
and other areas of the state will be losing 
representation. This is a zero sum gain. Shifts in any 
district will impact other districts. 

I’d like to give you an example of this from the 
2001 redistricting, and I’d like to use my own district 
as an example, the 32nd Senate District. 

In 2001 the census showed that the 32nd District 
was almost precisely the right size. It was only about 
350 votes off of the perfect size. However, Northern 
Virginia had gained a seat. So in order to 
accommodate that seat, the 32nd District lost more 
than 60,000 citizens and gained a different 60,000 
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citizens. That impacted all the surrounding districts 
as well. 

So any changes that we have will impact all 
districts. I don’t see how that’s going to be avoided. 

[9] Let me tell you briefly some of the dates that 
we’re looking at. Last April 1st was census day. That 
was when the population was enumerated by the 
census department. 

We’re expecting on December 31st of this year to 
get an official population count for each of the states. 
That is highly significant when it comes to 
congressional redistricting. It will tell us if Virginia is 
going to gain or lose any congressional representation. 
We expect to stay at 11. We’re at 11 now. We’re 
anticipating we’re going to stay at 11. 

In February or March detailed population data, 
the data that we will need to draw the maps will be 
released to the states. We’ve been promised that we’ll 
be the first state to get such information, and here’s 
why. 

Every state has to redistrict, but Virginia has to 
do it faster than anyone else, at least for the General 
Assembly. All General Assembly members in both the 
House and the Senate will be running in 2011 in new 
districts drawn [10] during the redistricting process. 

Any redistricting plan enacted by the General 
Assembly and the Governor must be submitted to the 
Department of Justice for pre-clearance. This is 
because Virginia is covered by Section 5 of the Voting 
Rights Act. In 2001, the Department of Justice review 
took 59 days. They can take up to 60 days. 
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Generally primaries, usually held in June, are 
delayed because of the time it takes to enact the new 
plans and the Department of Justice review. 

In 2001, primaries were held in August. I’m sorry 
to tell you that we do not know yet when they will be 
held next year. The Senate passed a bill that specified 
a specific date, and the House carried the bill over, so 
we do not at this point know when the primaries are 
going to be. 

We face a lot of complex legal issues. We have to 
balance many legal requirements. Redistricting plans 
must comply with U.S. and Virginia constitutions, 
state law and the Federal [11] Voting Rights Act of 
1965. 

The U.S. Constitution requires one person, one 
vote. The House of Representatives, they mean this 
quite literally. It has to be strict mathematical 
equality. 

For General Assembly districts, be they House or 
Senate, some deviation from strict equality is 
permitted, but courts have never said exactly what 
that variation can be. 

Districts have to be contiguous and compact 
under the Virginia Constitution, and the Voting 
Rights Act prohibits redistricting plans that would 
deny or abridge the right to vote because of race, color 
or being a language minority. 

We anticipate that both the Senate and House 
Privileges and Election committees will adopt 
redistricting criteria prior to the creation of any 
redistricting plan. Part of what we’re hoping to hear 
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from you tonight is what kinds of criteria would you 
like us to include. 

We have some handouts that explain some of [12] 
the basic information about redistricting and also 
explain where to go to get additional information. 

On a couple of other topics, for the past three 
years the Senate has passed nonpartisan redistricting 
bills. We’ve passed them overwhelmingly in a 
bipartisan manner, as I said, for three years. 

Each time those bills were sent to the House and 
they defeated the bills. So we will not be having a 
nonpartisan redistricting commission, as desirable as 
you guys think it would be. 

We also had hoped to have joint hearings with the 
House, seeing it would save quite a bit of money for 
the state and a lot of time for those of you who want to 
participate. Unfortunately, our invitation for joint 
hearings was turned down. 

But we’re here to hear from you, and we value 
your input. As I mentioned, we will be doing another 
series of public hearings after we get the data. 

Your comments are being transcribed by a [13] 
court reporter and will be posted on our legislative 
services website. 

We have two Senate staff here at this here. Mr. 
Cotter from legislative services. He’s got expertise in 
election law. And Mr. Lehman is with the clerk’s office 
and is helping organize this meeting. 

Ms. Hopchas, am I saying that right, is our court 
reporter. She’s down there. 
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I would ask you to limit your remarks to five 
minutes if at all possible, but you’re very much 
encouraged to expand them and send them to us, to 
the website, to the legislative services staff. 

If you don’t choose to speak and would like to send 
comments, we welcome those as well, and we will 
throughout this process over the next six months or so. 

So we have a sign-up sheet. I’ll go through the 
sign-up sheet and then, I suppose, if others want to 
speak, you can add on to another sign-up sheet, and 
then we can open it for you just [14] to come up if you 
decide at the very last minute you have something 
you’d like to say. 

UNIDENTIFIED PARTICIPANT: Sign up now? 
THE CHAIRPERSON: You can sign up now, yes. 

Yes, you may. And there’s -- right there. And I’ll wait 
a second so you can add. 

While we’re waiting for that, I just want to 
introduce Senator Chap Peterson. Welcome. As you sit 
down, you might want to just say where your district 
is. 

SENATOR PETERSON: Sure. Where it is 
currently? 

THE CHAIRPERSON: Yes. 
(Laughter ensues.) 
SENATOR PETERSON: Good evening. My name 

is Chap Peterson. I’m a lawyer in Fairfax City, and I 
represent central Fairfax in the state senate, which 
my district spans from Lake Braddock on the southern 
border coming up through Fairfax City, the Town of 
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Vienna, Oakton, Tysons Corner and up to Wolftrap. 
God’s country. (Laughter ensues.) [15] 

THE CHAIRPERSON: If you remember when I 
was telling you about how the 32nd District had 
changed so we could create a new district here in 
Northern Virginia, Senator Peterson has that district. 

Okay. Let’s start. Councilwoman Edy the Frankal 
Kelleher. 

MS. KELLEHER: Good evening. I think, Madam 
Chair, it’s indicative of how long you and I have known 
one another that you introduced me earlier with my 
maiden name. 

THE CHAIRPERSON: I think that’s true. 
MS. KELLEHER: It’s actually the second time 

that happened to me today, so. 
Good evening, Madam Chair, and Members of the 

Committee. I’m Edith Frankal Kelleher, a council 
member from the Town of Vienna. I’m speaking 
tonight on behalf of the mayor and the other council 
members. 

The citizens of Vienna have worked hard to 
preserve our small-town identity within the sprawling 
suburbs of Northern Virginia. We [16] maintain our 
own police, parks, zoning and public works 
departments and host many special events throughout 
the year. 

Vienna residents are proud of our cohesive 
community which inspired Money magazine to name 
Vienna one of the best places to live in America in 
2005. 
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This cohesiveness and community feeling is 
facilitated by the fact that one senator and one 
delegate represent the entire town. Vienna is within 
the 34th Senate District and is very ably represented 
by Senator Peterson and the 35th House District. 

We believe it is in the best interests of Vienna 
citizens to remain undivided in our state 
representation, and that is the entirety of my request 
to you. 

Thank you very much for the opportunity to 
address you on this important subject. We appreciate 
your holding this series of public hearings and your 
commitment to an open redistricting process. 

 [17] THE CHAIRPERSON: Thank you very 
much. 

Next is Larry Wallace. 
MR. WALLACE: I have nothing to say. I just 

signed in. 
THE CHAIRPERSON: Okay. Well, I see you’re 

from Roanoke. Thank you for coming all this way. 
MR. WALLACE: Yes, ma’am. 
THE CHAIRPERSON: Olga Hernandez from the 

League of Woman Voters. 
MS. HERNANDEZ: Good evening, Madam Chair 

and Members of the Privileges and Elections 
Committee. My name is Olga Hernandez, and I’m 
president of the League of Women Voters of Virginia. 

Thank you for scheduling the hearings early in 
the process. By hearing citizens’ input on the fairness 
of the redistricting process prior to the lines being 
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drawn, we hope will encourage you to consider what 
your hear before a final plan is drafted and voted on. 

The League, a nonpartisan political [18] 
organization, has had a position on redistricting for 
decades. We are not new to this venture. We come to 
positions after careful study and input from our 
membership. Our most recent study on the subject can 
be found on our website. 

The League of Women Voters has a long history of 
fighting against tax on the basic constitutional right 
to fair and equal representation guaranteed to all 
citizens by the Constitution. 

The League has worked vigorously in the 
Commonwealth and across the country to secure 
representative redistricting plans in their states after 
each census and are seeking reforms to assure the 
redistricting process is nonpartisan, equitable and 
open. Florida and California are examples of 
reforming the process. 

The League believes that voters should choose 
their representatives and not the other way around. 
This is the core right of citizens of a free and 
democratic nation. Thus, the practice of incumbent 
protection should be done at the ballot [19] box and not 
by drawing boundaries so safe that it favors one party 
or the other. Commitment to the rules of the state 
constitution of contiguous boundaries, compactness of 
the district and representation in proportion to the 
population need to be adhered to and consideration of 
communities of interest need to be carefully observed. 

Make no mistake, we are aware that both major 
parties have been guilty of partisan protection in the 
past. That is why we think there is a better way to 
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serve the citizens of the Commonwealth in getting 
more effective government. 

We support a bipartisan commission to draw the 
lines, but, absent that possibility, we ask you to do 
your best to have a more equitable process. 

We understand that the current sharing of 
political power in the General Assembly provides the 
best opportunity for enactment of redistricting reform 
that we have had in the recent decades, but it troubles 
us to hear that an agreement has been [20] reached 
between the chambers to accept each others’ plans, 
thus protecting incumbents and perpetrating more 
polarization of our government. 

During his campaign, the Governor also voiced 
support for a more equitable process, but he has not 
fulfilled that pledge so far. We are trying to get him to 
do such. 

The current system in Virginia only encourages 
partisan gerrymandering which creates the so 
politically skewed that the opposition has little chance 
of unseating an incumbent. This subverts the 
democratic system because it allows politicians to 
choose their voters rather than vice-versa. 

It limits the vetting of new people with new ideas 
and solutions to public policy issues that work for the 
people and not for themselves. This is the idea of 
having a citizen legislature such as yourselves. 

Partisan gerrymandering has severely reduced 
the number of competitive seats in Virginia. In 2007, 
the Virginia senate races, [21] incumbents in 17 of 40 
races had no opposition and only nine races were 
competitive. In the 100 house of delegate races, 57 
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incumbents had no opposition and only 12 races were 
competitive. 

In the 2009 legislative election, 32 of the 100 
members of the General Assembly faced no opposition, 
and only 12 races were considered competitive. 

Voters feel that if their representative is of an 
opposing party, they have no reason to listen to them 
as constituents; yet, once elected, they should 
represent everyone in the district, not just their party. 

Prior years’ statistics are no better. The lack of 
contested and competitive districts has contributed to 
a decreased voter turnout in Virginia. The turnout for 
statewide and house of delegate elections in ‘97 was 
49.5 percent. In 2001 it was 46 percent. Even in this 
week’s highly publicized election, only 46 percent of 
the voters turned out, continuing a pattern of slow 
decline. 

[22] Voter turnout for the 2009 general election 
showed the similar trend. In contrast to the 74.5 
percent turnout in 2008 for the presidential election, 
the turnout for 2009 Virginia legislative election was 
only 40.4 percent, which was an improvement of the 
30.2 percent turnout in the 2007 election, the lowest 
reported in the state going back to 1976. 

One of the most significant effects of partisan 
gerrymandering in Virginia as elsewhere in the 
country is the contribution to the increasing 
polarization of legislative bodies. As quoted in the 
study, “Does your vote really count,” with little reason 
to fear voters, representatives increasingly cater to 
party insiders and donors rather than the political 
center. 
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Bipartisanship compromised around common 
sense solution has taken a back seat to party loyalty 
resulting in historic levels of polarization. This is 
certainly true of the General Assembly in recent years. 

The gerrymandered districts established in [23] 
the 2001 redistricting have resulted in the election of 
candidates who are unwilling to compromise on 
legislation, the budget and, especially important for 
this region, transportation issues and funding. 

We are encouraged that you are listening early in 
this process. We ask that you work with the House in 
good faith and a transparent way as you work through 
the process. 

Input should be taken via web and maps as you’ve 
already outlined and should be posted so the public 
can see and participate in the process. More hearings 
should be scheduled once the legislation is drafted, as 
you’ve indicated you will, and maps are proposed. 

Virginia is the cradle of democracy in the United 
States. Let’s again be a beacon of good government 
and show the nation that we have a better system and 
we can and will have better government for and by the 
people. 

Thank you. 
THE CHAIRPERSON: Thank you. 
[24] We usually don’t comment on comments, but

I’ve already mentioned that the Senate does indeed 
back a bipartisan commission. 

But you mentioned that there were rumors of an 
agreement between the chambers. I can assure you 
that we would each do our own. I can assure you 
there’s no such agreement. If there were, I would 
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certainly know about it. What is true, though, is 
traditionally that’s the way it’s been done. 

Next -- yes, Senator Martin. 
SENATOR MARTIN: Also this concern, I share 

the concern for the percentage of voter turnout. We 
want to maximize that, but, now be careful to notice 
years go by, percentage might shrink a little bit, and 
you say, well, that’s lower than it’s been before 
because that’s dependent upon how well purged the 
voter roll is. 

And we have a very real restrictions on us as to 
how thoroughly they can be purged when they need to 
be purged. 

[25] By that I mean, people having moved, people
have died, stuff like that. Our rules and regs keep us 
from properly purging those, so sometimes there’s a 
lot of names on the rolls that shouldn’t be there. 

THE CHAIRPERSON: I noticed while you were 
speaking, that the Mayor of Herndon came in. 
Welcome, Mr. Mayor. It’s Mayor Steve DeBenedittis. 

Next is Lester Gabriel. 
MR. GABRIEL: Thank you very much, Madam 

Chairman and Members. 
I can echo almost everything that the previous 

speaker said. I am speaking for myself, but I have run 
these points past several of my acquaintances in 
several different Tea Party and patriot groups that I’m 
affiliated with. 

The redistricting process must be done from the 
point of view of what is good for the citizen, the 
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ultimate sovereign in this state and this nation, and 
not for the preservation of current elected officials. 

Acceptable criteria in my mind for [26] 
determining district lines are things that you already 
talked about. Number one, equal population; number 
two, compact contiguous districts; and, number three, 
adherence as much as possible to existing 
administrative and physical boundaries. 

Drawing districts in order to create, quote, “safe 
districts” for one or both major parties is not an 
acceptable criteria for redistricting, nor is the drawing 
of lines in order to put current officeholders and 
potential candidates into or out of particular districts. 

Off-the-shelf computer programs to draw districts 
solely on the acceptable criteria above are readily 
available. I’ve been studying the issue of fair 
redistricting for over 20 years, and I’m pretty sure of 
what I’m taking about there. The use of such programs 
should meet the requirements of lines not be drawn to 
disadvantage any particular group. 

Thank you very much. 
THE CHAIRPERSON: Thank you. 
[27] Marion Stillson.

MS. STILLSON: Is this loud enough?
THE CHAIRPERSON: It is for us.
SENATOR MARTIN: Yes.
MS. STILLSON: Madam Chairman, my name is

Marion Stillson, and I’m proud to be a constituent of 
yours. 

THE CHAIRPERSON: Proud to have you. 

JA 2413



 

 

MS. STILLSON: I would just like to repeat what 
previous people have said about a bipartisan 
commission: Thank you. I, and I’m speaking just for 
myself personally this evening, applaud the Senate for 
your determination to keep the faith to the public 
interests and try to obtain a bipartisan commission for 
us. Please continue to do this. 

It’s not fair that the parties at census time are 
able to extend their influence for ten years until the 
next census. What we need is what’s done in the public 
interests, and that will stick with us and do us well for 
ten years. 

Thank you very much. 
THE CHAIRPERSON: Thank you. 
[28] Jay Walker. 
MR. WALKER: Thank you, Senator Howell, for 

this opportunity to speak tonight. I’ll make my 
comments very brief. 

Since the last census, over the last ten years, I 
think Virginia has become much more politically 
competitive. And parallel to that it’s become 
tremendously successful economically. I don’t think 
that’s a coincidence. I think those two things go hand 
in hand. 

And I am hoping that we not see a backward-
looking approach as we enter this next 
reapportionment. And I hope that your colleagues in 
the House will give attention to this matter as you 
have. 

Thanks. 
THE CHAIRPERSON: Thank you. 
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We’re on the second page. William Thompson. 
MR. THOMPSON: Good evening, my name is 

William Thompson, and kudos to the League of 
Women Voters. I totally support their position, and I 
[29] would hope that -- I know there won’t be a 
redistricting commission this year but support it for 
200020 and ask that the legislature create that now so 
that it can be in place for the future. 

Both candidates for governor last year supported 
a nonpartisan redistricting commission. I’m not sure 
how much push the Governor gave it in the last 
session, but I didn’t hear anything about it. 

I will address here the U.S. Congressional seats. 
There are uncompetitive districts. There are 11 
congressional districts, and, by uncompetitive, I took 
as my criteria a difference of more than 10 percent 
difference between the winner and the loser, so 55/45. 

Of the 11 districts, eight are uncompetitive. Two 
of the uncompetitive districts are the bluest of blue, 
and seven of the eight Republican districts are the 
reddest of red. So that leaves two red ones -- six of 
eight, excuse me. Two Republican districts are 
competitive and one Democratic district is competitive 
over in [30] Fairfax. 

This leads to pandering to the base being that you 
don’t pay attention to the other party necessarily; you 
pander to your base. You try to please your base rather 
than all of the constituents. 

I use as an example Olympia Snowe and the 
healthcare. Now, Olympia, I think is a senator, but she 
was on the committee that addressed the healthcare 
bill in the U.S. Senate. 
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She got what she wanted from that committee and 
that was a change in the penalty. She ended up voting 
against it when it came to the full senate because she 
was pressured by the Republicans to vote against it. 

There were more than 200 amendments to that 
bill, but, since the republicans said they were going to 
vote no no matter what, it didn’t make any difference 
whether the amendments were accepted or not. 

I urge you, when you do the redistricting for the 
U.S. House and for the legislature here in [31] 
Virginia, please try to make these districts as 
competitive as possible so that we’re not pandering to 
the base but that you have to be competitive to 
Republicans, Democrats and Independents all to get 
the number of votes that you need to win. 

Thank you. 
THE CHAIRPERSON: Thank you. 
Therese Martin. 
MS. MARTIN: Thank you, Madam Chairman and 

Members of the P&E staff. I’m Therese Martin of 
Reston and I’m speaking for myself. 

I’ve been an amateur student of redistricting and 
gerrymandering issues since the 1960s. When Baker 
versus Carr made one person, one vote the law of the 
land, it enabled states such as New York, California 
and Illinois to finally overturn the rural control of 
their state legislatures. 

Other national legislation and Supreme Court 
decisions in subsequent years provided the 
opportunity to eliminate other abuses associated with 
redistricting, especially those affecting the [32] voting 
rights of minorities. 
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However, there is much more to be done due 
especially to the eventual consequences that we see 
today of single-issue politics and computers that 
enable pinpointing each voter by political party or 
belief, the current lack of competition at the polls and 
extreme polarization and gridlock in our legislature. 

While we may have one person, one vote 
mathematically speaking, it does not benefit the voter 
if he or she has already been chosen by the delegate or 
the senator or member of the House of 
Representatives rather than vice-versa. 

Although Virginia redistricting must follow the 
constitutional requirements, one person, one vote, no 
discrimination against minorities, compact, 
contiguous, et cetera, it needs to go further and ensure 
that criteria requiring attention to current jurisdiction 
lines, communities of interest and competitiveness are 
followed as well as one that allows no attention to 
incumbency and past political patterns. 

[33] But no matter how redistricting is 
accomplished, the adoption of the right criteria to be 
applied is critical as is obtaining citizen input into the 
process such as you are doing here tonight. 

Next year the General Assembly session, 
redistricting and a conpacted primary election 
calendar will be exceptionally difficult. 

And I thank you now for handling that and for all 
that you do for us. Thank you very much. 

THE CHAIRPERSON: Thank you. 
Baba Freeman. 
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MS. FREEMAN: Thank you for the opportunity. 
I’m Baba Freeman. I live in Reston, and I’m very 
grateful to all of you for coming tonight. 

Please, could you consider asking the Senate to 
consult a nonpartisan, bipartisan committee in 
making its recommendations for redistricting? 

THE CHAIRPERSON: Thank you. 
Sarah Fitzgerald. 
[34] MS. FITZGERALD: Thank you. My name is 

Sarah Fitzgerald. I’ve been a resident of Virginia for 
the past 35 years and Falls Church for the past six. I 
have served on the Virginia League of Women Voters 
Redistricting Study Committee, but tonight I’m 
speaking as an individual. 

I appreciate the previous comments of Olga and 
Therese, and just wanted to add a few more thoughts. 
In recent General Assembly sessions a variety of 
groups, including the League of Women Voters of 
Virginia, the Virginia Chamber of Commerce, the 
Virginia Interfaith Center for Public Policy, the AARP 
and the League of Conservation Voters has supported 
the creation of a bipartisan citizens’ commission to 
prepare a redistricting plan because they feel it’s good 
for Virginia from both a political and governance 
standpoint as well as an economic development 
standpoint in terms of getting budgets passed on a 
timely basis every year. 

We welcome those from the Tea Party movement 
who recognize that redistricting reform is [35] one of 
the most effective ways that the government can be 
returned to the people. Or as Olga Hernandez said, 
create an environment in which the voters choose 
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their representatives rather than representatives 
choosing their voters. 

Redistricting is an extremely important issue but 
one that is harder to make understandable to the 
average voter. As a former professional communicator, 
I wrestled with this a bit. 

And one of things we discovered in kind of looking 
at the maps in Virginia is that if you take the 8th 
Congressional District, which we’re in tonight, which 
includes Falls Church City, Herndon and Reston, and 
you flip-flop it, it bears a striking resemblance to the 
original salamander-shaped Massachusetts district 
that led to the term “gerrymander” back in 1812. 

For the past decade, Democratic Rep, Jim Moran 
has received at least 60 percent of the vote in every 
election for this district. And I have my visual here 
tonight if anyone would like to see it. [36] Thanks very 
much for your time and attention to this important 
issue. 

THE CHAIRPERSON: Thank you. If you’d like to 
leave your visual, that would be fine. 

That completes these two sheets. Are there more 
names on the sheet right there? No? Okay. Would 
anyone else like to speak this evening? 

Yes, ma’am. As you’re coming down, I want to 
thank you for letting us use your wonderful facility 
here. It’s beautiful. 

MAYOR DeBENEDITTIS: Senator, you’re 
welcome here anytime. We hope you come back. And 
you’re always welcome in the Town of Herndon, but 
you’re welcome to use our chambers anytime you want 
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to meet with the citizens. I think that’s great. So we’re 
here for you. 

THE CHAIRPERSON: Thank you. 
MAYOR DeBENEDITTIS: And that was the main 

thing I wanted to tell you really. We haven’t discussed 
as a council redistricting a lot. I mentioned it during 
our round-table on Tuesday [37] night at our work 
session. 

And I think the general consensus, and a lot of my 
colleagues on council are here, is similar to what we’ve 
heard tonight. Herndon ought to be one district. But 
that’s the main thing that we wanted to say. 

And the Town of Herndon is in the 10th 
Congressional District or right next to the 8th, but 
we’re actually in the 10th. 

THE CHAIRPERSON: Yes. Thank you. 
MAYOR DeBENEDITTIS: Thank you. 
THE CHAIRPERSON: Thank you very much. 
SENATOR MARTIN: Janet, is this yours? 
THE CHAIRPERSON: Yes, this is in my senate 

district, yes. 
Anyone else? Well, if you think of someone you 

would like us to consider, please email us. Can you 
give, Mr. Cotter or Mr. Lehman, where they should 
email. MR. LEHMAN: You can either call Senate 
Committee Operations at (804) 698-7450. You can also 
email me. The website for redistricting is 
dlsgis.state.va.us and [38] my email address is on 
there. If you’d like to come up, I have some cards as 
well if you’d like get one of them. 
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THE CHAIRPERSON: Also this talking about the 
website reminds me, you can find it by just going to 
Division of Legislative Services, but on there is an 
absolutely excellent about five- or six-page brief that 
was prepared by Legislative Services, which is a 
professional, nonpartisan group that serves all 
legislators. It’s called “Drawing the Line,” and I’m sure 
you’ll find very interesting information as part of that. 

Yes? 
MS. CHASEN: Madam, I just wanted to thank 

you for doing what you’re doing, and I just had a 
question. What happened with the possibility of the 
nonpartisan group? I’m not as well-educated on the 
subject matter, so I just was wondering. 

THE CHAIRPERSON: Okay. Well, for the last 
three years the Senate has passed it, as I said, 
overwhelming numbers, both parties, every region. I 
think it’s fair to say the Senate is [39] quite committed 
to such a commission. 

But it went to the House delegates, and they 
defeated it all three years, first in subcommittee and 
then in full committee of Privileges and Election. 

THE CHAIRPERSON: Senator Martin. 
SENATOR MARTIN: You might note that even 

with that legislation, while there isn’t a bipartisan 
commission, the responsibility still would remain 
constitutionally in the final vote with the General 
Assembly. It’s just that we would be receiving the 
proposal of that bipartisan committee. 

Now, we would still, we can, we can still have a 
subcommittee of any persons who have been, you 
know, if the chairman so chose to recommend to us 
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whatever. They can be citizens, but we do receive 
input from them. 

But there isn’t going to be a formal -- there isn’t 
going to be a formal body that’s created as a 
commission. 

Are you telling me that I do not have [40] power? 
(Several affirmative responses.) 
SENATOR MARTIN: Are you telling me now that 

I do? Okay. I always thought that red meant stop. 
(Laughter ensues.) 
SENATOR MARTIN: I’ll just say that we receive 

input, and there just is not going to be a legislative 
body that’s created that we would formally hear from. 
And even if it were, the legislators would still have the 
constitutional mandate for final passage on it. Okay? 

And, Madam Chairman, if I might address 
another matter further. 

I appreciate the desire for competitiveness, and I 
absolutely do not feel that the lines should be drawn 
to protect incumbents. As a matter of fact, I happen to 
live in an area which people tend to vote on the side of 
the equation that I happen to represent so it happens 
to be that way. 

And I had occasion last redistricting to [41] even 
have it stronger than it was. And I personally took two 
of the most Democratic precincts you could possibly 
imagine into my district, about 80-plus percent, you 
probably know exactly where that is, you do, but 
because there was no way I was going to be that way 
or act that way. 
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And so I’m telling you that to say I don’t want it 
to be that way, but we can’t control where people live, 
and we can’t control how they choose to vote when they 
get there. 

And there’s certain things that control us, such as 
our boundaries. We can’t go beyond the shoreline. We 
can’t go into Tennessee, Kentucky, Maryland or West 
Virginia. We got to start at the core and work our way 
in. 

And this last election, when you said what a 
bunch of them weren’t that competitive, there were 
three that flipped sides besides in addition to the one 
that was very close here in Northern Virginia. So you 
got to start with those and say, they must be pretty 
competitive. 

[42] And then you’ve got to recognize that others 
start at places like the Chesapeake Bay and can’t go 
any further, and they come in until they get filled. And 
the same thing in Southwest Virginia. 

On the edges there can be some manipulation, but 
the truth is that those districts are going to largely be 
made up of who chooses to live there. 

But when you get into some smaller districts like 
you’ve got up here, and where the movement of lines a 
little bit makes some greater impact, I understand 
how some might look at that up here and say that, and 
it could well be, gerrymandering is for the purposes of 
protecting a particular party. But you do have to keep 
in mind that we can’t control where people live or how 
they vote once they’re there. And it is going to be our 
job, I believe -- and I just want to take a moment to say 
those -- the one that starts at Virginia Beach and 
comes in comes in where it has to come in. 
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[43] And the next one starts in your area, in 
Chesapeake, and it can’t go south into North Carolina 
so it keeps going west along the south of the James 
River until it has enough people. 

And then the one down in Tennessee and 
Kentucky comes up, comes in a little bit but then 
comes out south of Roanoke. 

And then the one that’s in the middle is the 5th, 
and it does get pushed north. I thought maybe it 
pushed north maybe a little bit further than it should 
be, but it gets pushed between where the 4th had to go 
and where the 9th had to go. 

And so that’s what you’ve got around the state. 
And it’s really only on the edges that you’re really able 
to play around with. Thank you. 

THE CHAIRPERSON: I just wanted to mention 
that Senator Martin was my predecessor as Chairman 
of Privileges and Elections, so the last redistricting he 
was the chairman. 

SENATOR MARTIN: And I might add this is my 
third redistricting I’ve been through. And I would love 
for there to be less politics in it and [44] more just 
drawing the lines. 

And by the way, you also need to know, and it was 
mentioned by Chairman Howell a few moments ago, 
that we also have certain, under the civil rights 
expectations, our -- 

What is it? 
THE CHAIRPERSON: Section 5. 
SENATOR MARTIN: Section 5. 
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-- Section 5 requirements, and so some of what you 
see isn’t gerrymandering. Some of the worst looking 
stuff that you see in the state has to do with that. And 
we’re pretty much required to do it. And then 
everything else has to -- well, the lawyer would argue 
that, but -- 

SENATOR PETERSON: We’re not required to 
make it 70 percent. 

SENATOR MARTIN: Yeah, now that’s true. That 
is absolutely true. And so but some of that is -- but 
from that, of course, we have to build. 

But thank you very much. 
THE CHAIRPERSON: Before we conclude, I [45] 

want to mention that one thing that I find extremely 
encouraging is how technology is going to help us and 
also can help the public. 

One of the things that is going to happen this 
coming year that has never happened before is that 
there will be readily available programs for you to 
design your own districts. A professor at George 
Mason, I believe his name is Mike McCarthy, and I 
apologize -- 

SENATOR MARTIN: McDonald. 
THE CHAIRPERSON: McDonald. Thank you. I 

knew I was close. 
-- is going to be putting it up. He will be having 

competitions within the various colleges and 
universities in Virginia, but it will be open to 
everybody. It will be free, and we will be receiving all 
of the plans that people want to send us. 
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My theory is the more plans we have, the more 
things we will consider and we’ll come out with the 
best plan that we can, given time constraints, which 
will be huge. 

[46] Yes. 
SENATOR PETERSON: Madam Chair? 
THE CHAIRPERSON: Yes, Senator Peterson. 
SENATOR PETERSON: Madam Chair, I just 

wanted to pick up on that. I don’t know -- is my mike 
on? Okay. 

If you have an idea or you have a potential plan, 
my email is chap@fairfaxsenator.com. Feel free to 
send it to me. I’ll look at any plan, even one that 
eliminates the 34th Senate District. 

(Laughter ensures.) 
SENATOR PETERSON: I may not have it. 
But, you know, as Senator Howell said, there’s no 

master plan either in the Democrat or Republican 
caucus at this point so it’s wide open. 

The other thing, the only other point I wanted to 
make was I’m sort of an amateur historian in Virginia 
history, and one of the things that’s important to me 
is access to your public officials. 

And one of the reasons there’s so many [47] 
counties in Virginia was the General Assembly made 
the decision hundreds of years ago that every citizen 
in Virginia ought to be within a day’s carriage ride of 
a courthouse. And for that reason they created 
multiple counties, which is why we have so many as 
compared to other states. 
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And that to me has shown that we’ve always put 
a priority on access to your government. And I don’t 
want to see any plan or anything where someone has 
no access to their elected representative, whether it’s 
a congressman, congresswoman or someone in the 
state legislature. So I would put a premium on access, 
making sure that everyone has access. 

That’s all I have to say. Thanks. 
THE CHAIRPERSON: Thank you, and ditto. I 

think I saw a -- yes, I did see a hand. 
MR. GABRIEL: Maybe you could answer one 

quick question. Do you expect to get a lot of pressure 
from the congressmen about their own districts? How 
does that work? 

THE CHAIRPERSON: Yes, I do. 
[48] (Laughter ensues.) 
THE CHAIRPERSON: I expect to get pressure 

from just about every elected official in this state that 
will be enacted. 

It will be a bill. It will be just like we do our own, 
but they will come forward with proposals. They will 
come from anybody who wants to send them to us, 
including the congressmen themselves. 

And, as I said in my probably too-long opening 
statement, with the congressional districts the 
numbers have to be almost precisely identical in every 
single district. 

The Supreme Court is being very rigid about that. 
I read about a case in another state where there was a 
13-vote difference between some districts and the 
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courts disallowed that plan. So that will be a severe 
restraint. There can be exceptions, but it will be tight. 

Yes? 
MR. JERRY WELCH: It’s kind of a -- someone 

brought up a fairly good point about the [49] 2nd, 4th, 
5th and 9th Congressional Districts, but you totally 
bypassed the 3rd, which is kind of a monstrosity 
because it’s been gerrymandered by, what, 90 miles of 
James River bottom to connect wide areas of Norfolk 
with the City of Richmond. 

THE CHAIRPERSON: Are you talking the 3rd 
Senate District? 

SENATOR MARTIN: The 3rd congressional. 
THE CHAIRPERSON: The 3rd congressional, 

okay. 
SENATOR MARTIN: Of which I agree 

completely. 
MR. WELCH: Yeah, I mean, that’s what -- you 

know, everybody’s sort of spoken about bipartisanship 
and making it fair, but packing pretty much every 
black community up and down the James River into 
one is -- I don’t know how they made it past the 
Department of Justice review in 2001. 

But that’s what we’re talking about there. Don’t 
slam every Democratic area in Fairfax and Arlington 
and Alexandria into Jim’s district and [50] then 
everything else downstate. 

SENATOR MARTIN: I would agree with that and 
did not care for the 3rd, the way the 3rd was done. 

MR. WELCH: Thank you. 
THE CHAIRPERSON: Yes. 
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MR. ALEX BLAKEMORE: This is just a -- I guess 
is a question. The handout you all handed out said 
there’s a constitutional, I guess a Virginia 
constitutional mandate that the districts be compact 
and contiguous, but doesn’t the 10th Congressional 
District, isn’t that completely discontiguous in two 
parts, or is that not true? 

The 8th is really gerrymandered, but. 
THE CHAIRPERSON: Let me ask Mr. Cotter, 

who’s our legal expert. 
MR. COTTER: Where is it disconnected? 
MR. BLAKEMORE: The 11th cuts through a big -

- there’s like a northern part and a southern part of 
the 10th and then the 11th. 

MR. SPIKE WILLIAMS: It wraps around the 
11th. 

[51] MR. BLAKEMORE: But there’s a connection 
at the top? 

SENATOR PETERSON: It wraps around Fairfax 
County. 

THE CHAIRPERSON: Let me have Mr. Cotter 
talk to the legal point. 

MR. COTTER: In terms of -- I believe that district 
is connected, but I mean, you can have -- districts can 
be contiguous over water as well. That has been 
upheld by the courts. 

SENATOR MARTIN: Under water. 
MR. COTTER: Well, they’re technically under 

water, but even though they’re not connected by land, 
that would also be sufficient to satisfy the 
constitutional requirements for a contiguous district. 
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MR. BLAKEMORE: Okay. So I guess my question 
was really does that Virginia constitutional rule, that 
applies to congressional districts as well or just to 
state districts? 

THE CHAIRPERSON: Mr. Cotter? 
MR. COTTER: Well, Virginia constitution [52] 

only applies to the state districts. It can’t apply to 
federal districts. 

However, Supreme Court precedent as well 
federal law deals with the shape of the congressional 
districts which cannot -- I mean, they’re subject to the 
same issues there, which is they’re not allowed to start 
traipsing all over the state. 

The Virginia constitutional requirements, they’re 
still inherent requirements of contiguousness and 
compactness for the congressional districts as well. 

MR. BLAKEMORE: Okay. Thank you. 
THE CHAIRPERSON: Anyone else? 
MR. SPIKE WILLIAMS: Yeah, I have one. 
THE CHAIRPERSON: Yes. 
MR. WILLIAMS: I have one question. If in the 

process of this reapportionment or redistricting 
someone who is currently sitting as a senator is 
districted out of their district, how is it that they would 
be -- like, for instance, Dave Morrison currently 
doesn’t live in his [53] district, and if his district were 
to stay the same, would he then have to not run for 
that district again? 

THE CHAIRPERSON: Actually, factually he does 
live in his district now. He does live in it. He’s in it. 
He’s in it. 
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MR. WILLIAMS: Oh, that’s contrary to my 
understanding. Okay. 

THE CHAIRPERSON: We do not know because 
we do not have the numbers yet. That’s what we’ll be 
waiting for, as to whether or not there will be senators 
put in the same district. 

As I said in the beginning, as we pick up seats, 
there will be parts of the state that will lose seats. 

SENATOR PETERSON: Right. This actually 
happened in ‘01. Leslie Byrne, who was a predecessor 
of mine a couple of iterations back, was redistricted 
out, and she actually lived outside of the 34th Senate 
District, which was then based around Fairfax City, 
and she was our senator, but didn’t actually live in the 
new district, so [54] essentially there was no senator. 

And then you have a similar situation where 
Madison Marie represented down around Blacksburg, 
and then when -- 

Did he retire? 
SENATOR MARTIN: Yeah. 
SENATOR PETERSON: He retired and that 

district then went up to Fairfax County and was 
represented by Jay O’Brian. And then it was right in 
the middle of a cycle. So, again, you have a situation 
where Jay O’ Brian was at least technically 
representing part of Blackburg. 

MR. WILLIAMS: But in that circumstance, the 
timing falls -- there was two years left of the term. In 
this case the term will be up at the time of the 
redistricting. So there will be a man standing there 
thinking he represents the district. There will be no 
incumbent basically. Say the 37th, for example. 
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THE CHAIRPERSON: We represent the district 
we were elected in until the new election. [55] It’s not 
as if you will be unrepresented. 

SENATOR MARTIN: I think that his point is 
whether or not you’ll have an incumbent. If that 
person that represents that district that was 
numbered by that number moves back into the 
district, I mean, he is the person that is representing 
that number, AND ya’ll can have a local political 
argument as to what that means, if you want to. 

But I do want to make one other point, though, 
and that is that they’ve been given information of two 
criteria, compactness and contiguousness. 

MR. WILLIAMS: How about the third criteria of 
community interest? 

SENATOR MARTIN: -- because that is also a 
third criteria as well. 

THE CHAIRPERSON: Okay. Anyone else? 
Well, thank you all very much. This has been 

livelier than many public hearings, and I greatly 
appreciate your participation. 

(The public hearing concluded at 8:00 p.m.) 
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Transcript of Joint Reapportionment Committee 
Meeting (Dec. 17, 2010) 

(Defendants’ Exhibit 115) 
[3] NOTE: The meeting is called to order.
DELEGATE JONES: We’ll take care of our first

item of business. I believe that there’s an 
announcement that you have for us with regard to the 
membership from the House perspective. 

MS. SPAIN: Right. Chairman Cole has appointed 
Jackson Miller to serve on the committee at this time 
in place of Rob Bell who could not attend. 

DELEGATE JONES: Make sure that everyone 
knows that he’s in an official capacity. 

With that, the first item of business is the election 
of a chairman and a vice chairman. Senator Howell 
and I talked earlier. I think 10 years ago the Senate 
actually was a chair of this committee, and in the 
spirit of rotating that, thought it would be the 
appropriate thing to do, so do I have a motion from the 
Committee? 

SENATOR HOWELL: I’d like to nominate you, 
Chris. 

DELEGATE JONES: Do I have a second? 
(Seconded) All in favor say aye. (Unanimous 
response). Oppose? (No response). 

Do I have a motion for our vice chairman? 
DELEGATE ALBO: I nominate Janet. [4] 
SENATOR MARTIN: I’ll second that.  
DELEGATE JONES: All in favor say aye. 

(Unanimous response). Opposed? (No response). All 
right. 
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SENATOR HOWELL: Thank you.  
DELEGATE JONES: You are certainly welcome. 
For those who are in attendance for the first time, 

this is a largely technical committee that has a lot of 
mundane things to do that would probably put you to 
sleep normally in a year that will be ending in a 1 next 
year, so with that our first item is going to be the 
review of our statutory authority, our responsibility, 
and the scope of the Joint Subcommittee, and I believe, 
Jack, you have the honor of leading us in this 
discussion. 

MR. AUSTIN: I do, and the statutory provisions 
are in your packet listed as Agenda Item 1 because 
that, the first item in the statutory provision is that 
the committee elects its chair and vice chair, and you 
have just done that. 

Just very briefly, the main statutory 
responsibility of the Joint Reapportionment 
Committee is to resolve any issues that arise in the 
work leading up to the redistricting itself. The 
decisions about [5] the criteria to use in redistricting, 
who has access to the computer system and so forth 
traditionally have been handled either by the P and E 
Committees or by Joint Rules with regards to some of 
the space and access sorts of issues. Just to illustrate, 
I put it in your packet under Agenda Item 2, the 
resolutions on the criteria for redistricting that the 
House and Senate P & E Committee has adopted 10 
years ago. 

The Joint Reapportionment Committee was 
established by the General Assembly in 1986. At that 
point the General Assembly felt it was necessary to 
have somebody -- some “body” to oversee what was 
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going on because the redistricting data program with 
the Census Bureau had developed into a several year 
process of working with them, and computer use in 
redistricting was becoming a reality, and it was 
anticipated that the General Assembly would move in 
that direction for the 1991 redistricting. 

Over time mainly there have been 2 issues or 2 
areas that the committee has looked at. The first is the 
process of working with the Census Bureau to make 
sure that the, that Virginia has the detailed 
population next spring sometime that’s needed for the 
redistricting, and our office primarily carries that out. 
It really starts, what, I guess 2006 or something [6] 
like that, to go through the process of making sure 
they have all the precincts and doing all kinds of 
reviews with them. 

The second is to insure that preparations are 
being made and will be ready for space, computer 
hardware and software, and staff to support the 
redistricting itself when it gets underway next year. 

In the past the Joint Reapportionment Committee 
has had to deal with some major issues. 10 years ago 
for example the Census Bureau right until the last 
minute contemplated having both the actual 
population count and adjusted census numbers 
statistically adjusted, and the Joint Reapportionment 
Committee had to give guidance on that throughout. 
If you look at the statutory provision, there’s 30-265 I 
think it is that says Virginia will use the actual 
enumeration and not adjusted figures. 

This time around the process has been smooth so 
far. The work with the census has become a pretty 
familiar and regular thing, and everything from our 
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end has been done. We believe that we have given 
them accurate precincts and that for the most part 
what you see on the census maps next spring as the 
voting precincts throughout the state actually match 
what the localities understand those precincts to be 
and that [7] the lines will match up. 

So that just very briefly is what the Joint 
Reapportionment Committee traditionally does. 
Happy to take any questions there or just move on. 

DELEGATE JONES: Any questions? Johnny? 
DELEGATE JOANNOU: Just got a quick 

question because I remember 10 years ago there were 
some problems with the shipyards and the hospitals, 
Naval Hospital, Shipyard, Norfolk Naval Air Station, 
some of the military installations. 

MR. AUSTIN: Right. 
DELEGATE JOANNOU: Are we going to get 

those figures at the same time as we did get all the 
other figures? 

MR. AUSTIN: Suppose to. I can double check on 
that, but the so-called institutional populations are 
suppose to be there in the redistricting data that you 
get. 

DELEGATE JOANNOU: If I may, Mr. Chairman, 
would that also include the births? 

MR. AUSTIN: Berths?  
DELEGATE JONES: B-E-R-T-H-S? 
DELEGATE JOANNOU: B-I-R-T-H-S in the 

hospitals? 
MR. AUSTIN: If there was a baby there on [8] 

April 1st of 2010, that baby will be counted. 
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DELEGATE JOANNOU: Because I know there 
was some question about that in some of the other 
census that we get from other institutions during the 
year, not the census year. 

MR. AUSTIN: Well, the Census Bureau makes an 
effort to count everyone. Now there are all sorts of 
issues or twists and turns to where the Census Bureau 
actually allocates the population. For a baby born in 
the hospital, the baby will be counted as an inhabitant 
of wherever the parents are. The different military 
rules, there are rules about colleges, about prisons. 
Generally the census approach is to allocate the 
population to where they actually counted them, so 
that if there’s a prison in a county and there are a 
thousand prisoners there, they are going to be 
reported as population for that county. 

DELEGATE JOANNOU: And -- 
DELEGATE JONES: Is this first, last? 
DELEGATE JOANNOU: Yeah, last. The Naval 

Hospital in Portsmouth for example, if you have 
people from Norfolk that live in Norfolk and have 
children that are born in Portsmouth, they will be 
counted as Portsmouth residents or Norfolk residents? 

MR. AUSTIN: No, if you are in a hospital [9] for a 
birth or a surgery on April 1st --  

DELEGATE JOANNOU: I’m talking about the 
child, not the parent. 

MR. AUSTIN: Right. Well, the child born there 
should be counted back to the parents’ residence in 
Norfolk. Now for some long term say mental 
institution or something like that, nursing homes, 
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they are counted where they are and not where they 
came from. 

DELEGATE JOANNOU: But the birth certificate 
would read Portsmouth? 

DELEGATE JONES: Right. 
MR. AUSTIN: I’ll double check, but I’m pretty 

sure the census is going to count them back to the 
parents. 

MS. SPAIN: Yes. 
DELEGATE ALBO: Place of residence I think. 
SENATOR HOWELL: Mr. Chairman?  
DELEGATE JONES: Yes, ma’am. 
SENATOR HOWELL: Jack, you mentioned that 

there was a discussion last ten years ago about the 
adjusted data from census? 

MR. AUSTIN: Yes. 
SENATOR HOWELL: Am I correct that they [10] 

are not even doing that at this time? 
MR. AUSTIN: They have not gone in that 

direction at all this year. 
SENATOR HOWELL: Okay. 
DELEGATE JONES: Any other questions before 

we move on to number 3? Jack, I think you are still up. 
MR. AUSTIN: All right. Well, number 3, and 

there’s a little piece in your packet labeled Agenda 
Item 3. On the census schedule, just very briefly on 
that I hope, of course the census was taken April 1st 
of this year, and the TIGER/Line Shapefiles, which is 
the geography for all the maps and so forth, was 
received by Virginia November 30th, so that’s now 
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available for all those software developers and 
everyone else who is interested in the maps. 

By December 31st, and I think it’s actually next 
week, the Census Bureau will provide to the President 
the official population of each state for the purpose of 
allocating the 435 seats in the House of 
Representatives, and the actual allocation will be 
announced in January. No reason to think that 
Virginia is not going to stay at 11. 

And just one word about that figure that will come 
out next week, that’s not exactly the figure, [11] total 
population for the state that you’ll be working with 
next February, March, or whenever it is. The Census 
Bureau includes in that military permanently 
stationed overseas and civilians who are stationed 
overseas. For example, a businessman who’s got a 2 or 
3 year assignment in Geneva or something like that, 
they are counted back to the state for this 
apportionment of the house seat but they are not 
allocated down to the county or city for your 
redistricting, so the figure will probably be pretty close 
but it’s not going to be same state total that you’ll see 
when they release the detailed information. 

The Census Bureau’s deadline for providing the 
detailed population data, technically P.L. 94-171, it 
has to be done by April 1st of 2011. Virginia is always 
on a fast track because of the need to redistrict in the 
same year. The Census Bureau continues to say that 
their target for getting the Virginia data out is early 
in February, first week in February. Can’t guarantee 
that, but it means that when they are ready, Virginia 
is going to be at the front of the line. 
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DELEGATE JONES: Jack, if I may, last time for 
reference, we didn’t get it until what, the second week 
in March? [12] 

MR. AUSTIN: March 8th I think is the date. So it 
will definitely be earlier than that, I have no doubt 
about that. When during early February or the first 
week of February we’ll just have to wait and see for 
that. 

Any questions about the schedule? 
DELEGATE ALBO: When you say you get 

population data, that’s population by those little 
census blocks? 

MR. AUSTIN: Yes, all the way down to the census 
blocks. 

DELEGATE ALBO: Do they give it in some kind 
of format that you can just plug it into your computer 
system and it’s all loaded up? 

MR. AUSTIN: Sort of. It’s a little bit more -- 
DELEGATE ALBO: It’s a little bit more than 

that? 
MR. AUSTIN: Yeah. Kent can better answer the 

technical side of that. 
SENATOR MARTIN: Within hours Kent would 

have it up for us. 
MR. STIGALL: It might take that long. This time 

it’s coming in what’s called Shapefiles which is the 
industry standard for distributing geographic [13] 
information, polygons, and that census block is a 
polygon, and unlike in 2001 and even ‘91 where it was 
a totally different kind of end coding and it had to be 
really processed and created into whatever your 
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application accepted. This time they are sending it out 
in a format that is like an ascii text file. It’s industry 
standard for reading stuff. 

DELEGATE JOANNOU: I hate to keep bringing 
up military, but down in our area we have a lot of 
military. What do you do with the people that are on 
like carriers, they come into the shipyard, they are 
stationed in the shipyard or Norfolk Aviation Center, 
how is that handled? 

MR. AUSTIN: If shipboard personnel have a 
residence off the ship or off base, they are living in 
Chesapeake, Virginia Beach, or Portsmouth or 
whatever, then they’ll be allocated back to that 
residence that they have. If not, we’ll get an 
administrative figure I think for the rest, but the first 
approach is to try to allocate back to where they are 
within the Tidewater area for example. 

DELEGATE JONES: Senator Martin. 
SENATOR MARTIN: Just to settle all these kinds 

of questions, isn’t it true that in each instance the 
residence is what they have shot for in the census, [14] 
and only in those instances where there is a long term 
incarceration or hospitalization or service that alters 
their residence for a sustained period of time does this 
stuff come into question, and those cases, whether 
they are the mental health facilities or corrections 
facilities or military bases even, they would be counted 
there but only if they don’t have another residence 
that they counted towards. 

MR. AUSTIN: I think that’s true. The only, 
depends on how you want to class it, are the students 
who don’t get counted back to the home or are counted 
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in Blacksburg or Charlottesville or Fredericksburg or 
wherever on April 1. 

DELEGATE JONES: Any more questions for Jack 
on number 3? 

Well, Jack, if we were playing golf, you would still 
be up, which would be a bad thing. 

MR. AUSTIN: Top of the 3rd or the top of the 4th. 
DELEGATE JONES: There you go. 
MR. AUSTIN: The 4th item was just very, again I 

hope quickly, to give you some idea if you haven’t 
visited it already of the facility support that the 
General Assembly has down on the second floor with 
Legislative Services, there are 2 large dedicated [15] 
redistricting rooms down there equipped with some 
work stations, room for a conference table and so forth. 
Traditionally in the past redistricting they have been 
designated one for the House and one for the Senate. 
That’s -- now all we have to do is change tags on the 
door if you want to do it some other way, but that’s the 
way they have been set up. 

Multiple work stations, you know, essentially a 
work station is one of our computers that is, has the 
necessary applications and is linked into a network so 
that it’s capable of handling the computer mapping 
and redistricting software. The plans are that there 
would be at least 4 of these work stations in the 
redistricting room and at least 6 of the staff will be 
working with us closely with the redistricting will also 
have a work station in their office so that members or 
anyone else that’s given access to the system can come 
either to one of the main rooms or one of the staff 
rooms and be helped with whatever they want to do. 
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DELEGATE JONES: Okay. Delegate Albo. 
DELEGATE ALBO: Not having been involved in 

the process 10 years ago, do you provide training to 
the members to tell them how to use the software 
system? [16] 

MR. AUSTIN: In the past our approach has been 
primarily to have a staff member sit down with you. If 
there’s some people such as your chairman who spend 
a lot of time there and become expert, we sometimes 
let a member solo. 

DELEGATE JONES: But there’s adequate staff 
support. If you have a question, you can’t figure 
something out, they’ll be there with you and you can 
actually, if you would like, say this is what I’d like to 
do, they’ll do it for you or show you how to do it. That’s 
what we have done in the past. 

MR. STIGALL: And there’s nothing that says we 
couldn’t set up or schedule a training session. 

DELEGATE ALBO: And maybe one of the things 
we might want to do today is set in motion some kind 
of plan for the members so they know, because I’m 
sure you can’t have everybody come on a Friday 
afternoon after we adjourn and decide to draw their 
own map, you guys aren’t going to have the work 
stations and staff, et cetera. 

MR. AUSTIN: Right. 
DELEGATE JONES: Last time there was, I think 

the activity just really depended on the day of the 
week and time, the time the data came out and bills 
were introduced, then there was a lot more activity 
[17] and was like kind of a, not 24/7, but I mean during 
your working hours people in and out. Didn’t have a 
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committee or a subcommittee to be in asking questions 
about this or questions about that.  

So you’d like to have what, a further discussion or 
a plan to deal with either training and/or availability? 
Because the last time it was really on a come as you 
may basically. 

MR. STIGALL: I think last time it was, we had a 
setup so you made appointments, but there was never 
any conflicts, so it virtually wasn’t utilized because it 
was always maybe 2 or 3 access points. 

SENATOR MARTIN: Mr. Chairman, I spent right 
much time in there myself but I just never saw any 
kind of a -- 

DELEGATE JONES: Backup. 
SENATOR MARTIN: -- backup. There was no 

backup, there was no more there wanting to use it 
than there were computers. 

DELEGATE JONES: Good point. 
MR. AUSTIN: Our staff is somewhat reluctant to 

say well, I’m sorry, you were not scheduled, so go back 
and come later. If you come, we will work with you. 

DELEGATE JONES: And I never heard [18] 
anything like that. John. 

DELEGATE JOANNOU: I was with Kent, I 
probably lived with him for a long time, but if there 
was someone else, you know, if you had been there 2 
or 3 times and I would come back and I’d say well, he’s 
got somebody else he’s working with, it’s easy to say 
okay, can I come back in 2 hours or make it tomorrow 
sometime, it’s a real easy relationship just to say, you 
know, I don’t want to take your time because I have 
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already been down here 3 times and this is your first 
time down there just trying to get set up and he’s 
working with the man, you just, as a matter of being a 
gentleman -- 

DELEGATE JONES: Like Steve said, it wasn’t an 
issue last time. 

MR. AUSTIN: Well, with up to 10 work stations, 
you know, one or two might be tied up in some sort of 
administrative thing, but we can handle multiple 
legislators or groups at the same time. 

DELEGATE JOANNOU: And if you are full, you 
just come back the next day. 

MR. STIGALL: And I’m going to be there probably 
7 days a week, you know, as long as, you know, there’s 
a hint somebody might want to use it, or you know, if 
you are planning to be there at 7:00 o’clock [19] in the 
evening, a little message and somebody will be there. 

DELEGATE JONES: Senator Martin. 
SENATOR MARTIN: Kent, tell me if you disagree 

with this, it may have become more complex now, but 
this is not something that legislators can easily begin 
to learn and know how to do without you standing over 
them. It’s a point and click type thing that is not that 
complex at all. 

MR. STIGALL: I think now especially since we 
are on our third run on with it, everybody seems like, 
most everybody seems to be familiar with PCs, yeah, 
it’s not, because you are only going to be using a sliver 
of the functionality that’s there. 

DELEGATE JONES: Any other questions on 
number 4? 
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MR. AUSTIN: Could I just, before I step off the 
stage or slide under the table or whatever I’m going to 
do, just to point out to you, in this handout for item 4, 
that there’s a sheet called computer redistricting 
mapping system purposes, and I included that just so 
you can see that the system that the General 
Assembly maintains or provides that we maintain for 
the General Assembly is there to do more than just 
draw redistricting plans. It has to import plans that 
[20] are developed from outside the office or outside 
the General Assembly, put everything into uniform 
formats, verify that a plan that’s sent in in fact is 
accurate, complete, and takes care of all the 
population, all the blocks, and generate reports to 
compare the plans with the standards that have been 
adopted, provide the information, maintain a website, 
so it’s more than just a drawing the map and 
application that we are talking about. 

DELEGATE JONES: Okay. 
DELEGATE JOANNOU: Mr. Chairman. 
DELEGATE JONES: Yes, sir. 
DELEGATE JOANNOU: Are we going to have 

also minority districts? 
MR. AUSTIN: Are we going to have what, John? 
DELEGATE JOANNOU: Are we going to have on 

the maps minority areas so that we’ll be able to comply 
with federal law? 

MR. AUSTIN: That’s something that Mary is 
going to touch on, so I’ll let her go ahead and answer 
that at this point. 

DELEGATE JONES: If you would like to do that 
now or wait until we get to that. 
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DELEGATE JOANNOU: Let’s wait until we [21] 
get to that. 

DELEGATE JONES: Jack, you done? 
MR. AUSTIN: I’m finished. 
DELEGATE JONES: All right, good. 
All right, Number 5, Mary, talking about the 

software and website contracts? 
MS. SPAIN: Right. I’m just going to introduce 

Kent to describe what we are looking at when we look 
at software and website contracts, and I just want to 
point out we are in a time crunch really in Virginia on 
redistricting, so this is the time to look at the contracts 
and to get ourselves ready so we can not just draw the 
plans when we come back in session but also prepare 
the volumes of information we need for the 
Department of Justice submission. 

When you look at the wall behind the chairman, 
that length of wall is about maybe short 2 feet the 
submission documentation for the House of Delegates 
plan 10 years ago in big fat binders. It’s a lot of paper, 
it’s a lot to get ready. 

Kent, you want to take over? 
MR. STIGALL: Yeah. On Agenda Item 5, the first 

page, the front page is our proposal for AutoBound, the 
desktop redistricting application. The second page and 
the remainder pages [22] is a proposal from 
WorldView Solutions’ website. This is their proposal 
from October 29. We haven’t entered into a contract. 
There’s some changes we are going to make and 
updates that answers questions. 
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I’d like to give you background on how we got 
AutoBound9 and WorldView. In ‘91 Virginia had a 
GIS application. It was a leader in the country for 
redistricting. Nobody was using software or GIS like 
we were, and it ran on a Wang system, mini system. 
Jay Landis, the director of DLAS across the hall here, 
was project leader, programmer, developer and such, 
and I worked for him and I had experience in ‘91 with 
writing applications supporting the system.  

In 2000 the big challenge was not the application, 
because we know it now, we know how the technology 
is going to work, but we are into desktop PCs, 
networks, common networks, and, well, in ‘98 and ‘99 
there was not a desktop redistricting application in 
this country that was better than what we used in ‘91. 
Along came AutoBound. He actually came in here and 
studied what we had, and by 2001 AutoBound had 
been fully developed and met all our expectations, and 
really there’s no doubt in my mind it was the thing in 
2001. 

So then we head into 2009 and ‘10, and I [23] have 
spent the last, well, couple years, evaluating the 
status of available redistricting applications. We are 
still on desktop work stations and networks and 
servers and such different products {still the way it 
runs huh}, what I found is AutoBound is still, bar 
none, the best choice for Virginia. There’s really not 
much competition there. There are products out there 
that work for a lot of people and a lot of entities, but I 
don’t think it does the whole process of redistricting 
that Virginia needs and has had for the 2 previous 
redistrictings. 
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The big challenge or difference between 2009 and 
2011 is the internet, web based maps, websites, access, 
everybody is doing it, been doing it for years. In 2001 
we had a website and the maps were put out there. 
When it was introduced on the floor, it was made 
available to the public in about an hour if we were 
doing it in 2001. In 2011 we expect to have another, 
you know, really nice website. You know, it’s going to 
be up to date, it’s modern, and it’s going to set the 
same kind of standard we did in 2001 hopefully. It 
won’t be as new because everybody has been looking 
at google maps and such for years now. 

And WorldView Solutions is who we have chosen 
to work with us in developing that website. [24] They 
are right down the street here, they are on state 
contract, I have met with them, talked to them. They 
have done a bunch of state sites. I feel they are very 
good. It will be nice to have somebody close by. If we 
need something, they are right there. 

The last page of that agenda item is a few of 
WorldView’s sites that they have done, and very 
representative of the quality of work they do. So there 
are dozens out there, but they are some good 
examples. 

DELEGATE JONES: Kent, before we get into 
further discussion and questions, we had chatted 
sometime in the past about what would be our 
capabilities on, you know, for the citizen who would 
want to see what’s going on, what bills have been 
introduced but also would like to maybe look through 
some drawing themselves, and I think that, you know, 
I have now talked to Janet about this and had 
mentioned it back during session, you know, it would 
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really be nice to have that capability for our 
constituents who would like to come in and participate 
actively in the process. I know cost is certainly a 
concern, but we heard today at our public hearing that 
you have competition right now with the universities, 
you have got VA 21, [ck] and Janet shared with me 
that there [25] might be an opportunity to have a 
redirect to a site where they can actually do some 
practice plans and have them available, so Janet, you 
might want to elaborate just a little bit, but I’d like for 
the committee to have a little discussion about what 
we would like to see as far as what would be the extent 
of outside, you know, people being able to dial in and 
fiddle with their area of the state and say I’d like my 
district to look this way versus that way. 

SENATOR HOWELL: Okay. Well, I had spoken a 
few months ago with Michael McDonald of George 
Mason who is putting together this capability, and as 
you mentioned, Chris, it’s being expanded so that 
college students will be using it and I understand even 
having a contest using it, but I had spoken to Jack 
about trying to incorporate it into the website so 
people can give us their best ideas. 

DELEGATE JONES: Okay. 
DELEGATE ALBO: Mr. Chairman. 
DELEGATE JONES: Delegate Albo. 
DELEGATE ALBO: I haven’t attended all the 

public hearings but I attended 3 or 4, and I think this 
is the most important decision that we make today 
based upon all this public comment, because every 
single meeting people said that they wanted an [26] 
opportunity to be able to participate just like they 
would in a bill. Now in a regular bill they participate 
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by calling me, my constituent calls me, says I want you 
to vote yes or no or I’d like you to insert this word or 
not. I’d like to be able to have this, provide that same 
ability for a constituent of mine to give their input 
about how their neighborhood map is drawn. 

Now just off the top of my head kind of 
brainstorming, I don’t really find it’s going to be that 
useful to have everybody in the world be able to get on 
the LIS [ck] system and draw a map that no one is ever 
going to look at except for them. They need to 
somehow be able to create a document to be able to 
interact with their representative. 

Janet’s idea, I think Janet, you were talking about 
that guy at George Mason is a professor, right? 

SENATOR HOWELL: Right. 
DELEGATE ALBO: That seems like a great idea, 

because if he’s already got the system, then somehow 
we enable people through the website -- 

DELEGATE JONES: We direct them or 
whatever, right. 

DELEGATE ALBO: -- and then they can [27] 
create a map and they can bring it to Dave Albo or 
Chris Jones or whomever. 

SENATOR HOWELL: Yes. And in addition I 
think staff -- excuse me, Mr. Chairman. 

DELEGATE JONES: No, no, proceed. 
SENATOR HOWELL: In addition I think we are 

likely to get some good ideas out of that from the 
people right, it’s closest, you know, census block or 
whatever on what would work best for them. 
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DELEGATE JONES: Like comments we had this 
morning at our public hearing. Kent, would you like to 
respond on what our options might be? 

MR. STIGALL: There’s a long list of options from 
fairly basic, to, you know, a year and a half to 2 year 
project, but one of the things that we have that I have 
talked to WorldView about, on page 7, 4.3, item 
number 2, second paragraph, is a redistricting plan 
commenting tool, and what we envision is anybody can 
bring up that map, whether it’s the current House 
plan, the current Senate district, maybe circle or flag 
an area and type in a comment. How long a comment, 
you know, whether it’s 500 words or put a limit on, you 
know, whether they can do 50 comments or 500, I 
mean that’s beyond my scope, but that’s one way we 
are planning on doing it. [28] 

DELEGATE JONES: Okay. 
DELEGATE DANCE: My turn since I haven’t 

asked a question all morning. So for example if I had, 
I guess my constituents would probably be concerned 
about their neighborhoods being intact or whatever, so 
their circle is going to be drawn in regards to an area 
of interest to them, so they circle and say, and they are 
not concerned about the rest of it, but once you do 
something to one segment you really impact the whole 
State of Virginia, and they could care less about -- I’m 
sure they care, but they are concerned about theirs -- 
so once they do that they wouldn’t have to like plot all 
of Virginia. All they have to say is in this area I’m 
concerned that your plotting, without affecting the 
rest of Virginia, is taking away this segment, I can see 
this being taken away, or your plotting is 
concentrating all of one -- for example since I’m a 
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minority, I can say that -- your plotting is 
concentrating all the folks that look like me into this 
little area right here, but quite frankly I like salt and 
pepper, so my comment would be I want to see some 
more salt with this pepper here, so that’s the kind of 
comment I could make. 

MR. STIGALL: Yes. And now that comment 
wouldn’t immediately go out to the public to read [29] 
because we don’t know what people might say. 

DELEGATE DANCE: But the committee could 
get that? 

MR. STIGALL: If that’s something we need to, 
yes, that’s fine. 

DELEGATE DANCE: As me on this committee, I 
would want this feedback so that I would know. 

DELEGATE JONES: Back to what Janet was 
saying a minute ago, the bottom line is, I give you an 
example, back in ‘01 when you get in the southwest on 
a flat, you know, 2 dimensional map, you have no idea 
where the mountain runs, the ridge of the mountain, 
and you might think they are very close to get to a 
precinct, but it’s 45 minutes around the mountain to 
go vote. Someone could then say oh, wow, you have got 
to go over two mountain passes here to get there. 
That’s the kind of local feedback that you would get 
that we necessarily didn’t get last time.  

Senator Martin. 
SENATOR MARTIN: It was raised in the last 

back and forth there that I think we need to be careful 
to pay attention to, it’s one thing for this 
communication to be something that they believe is 
personal communication to their legislator and then 
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all of a sudden it becomes a public, being triggered as 
a [30] public comment. I would be very careful that if 
it could ever go that way that they know that when 
they are putting that in there, the world can see it 
eventually if that’s what you are going to do, but I 
would be more interested in just knowing that 
somebody has tagged a place and is advising us and 
giving us input and it not be a public comment 
necessarily. I think that’s sufficient, but if you all 
think different, we need to make sure we have 
communicated that effectively to potential 
commentors. 

DELEGATE JONES: Excellent point. 
DELEGATE DANCE: Could it possibly be done 

both ways and extend that there is some information 
they would want for committee members only? Is that 
a possibility? Are we breaking any violations here, and 
then that information that they want the universe to 
have? 

DELEGATE JONES: I’m just thinking kind of out 
loud, you could say would you like your comments to 
be shared publicly or would you like these to extend to 
your Delegate representative, your Senator and your 
Delegate? 

DELEGATE DANCE: Yeah. 
DELEGATE JONES: That’s the kind of process I 

would envision. I agree with you, Steve, you [31] are 
right, I mean the bottom line is someone could type 
something -- 

SENATOR MARTIN: The ability to make a public 
comment is always there. I mean they can take 
whatever they are advising us, and they don’t have the 

JA 2454



 

 

tag, but they can, they can publicize whatever they are 
saying through whatever venue they want. I mean 
they could blog it, they can Face Book it, whatever, 
Twitter it, they can communicate with whatever part 
of -- they can call the press, but I think what we are 
trying to get at here is their communication to us and 
that’s I think what we need to focus on, and if we 
decide to open a further door that somehow makes it -
- I don’t see the value of us making their comments 
public and I think it just would create additional cost 
and problems for us to even try to head that way. 

SENATOR HOWELL: Mr. Chairman. 
DELEGATE JONES: Okay. I got Johnny first and 

then you, Janet. 
DELEGATE JOANNOU: I think you have got 

some legal problems. 
SENATOR MARTIN: Thank you, counsel. 
DELEGATE JOANNOU: I just don’t think you 

can come on the computer and talk to your legislator -
- 

SENATOR MARTIN: And all of a sudden it’s [32] 
public. 

DELEGATE JOANNOU: -- or all of a sudden it’s 
going to be public. I can tell you from my part when we 
did the last one we must have changed the district I 
was in 10, 15 times. 

SENATOR MARTIN: Just couldn’t get at you. 
DELEGATE JOANNOU: Well, no, they kept 

saying, because the federal decision said you got to do 
this, you have to take into consideration the federal 
law, you have got to take in consideration all these 
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factors, and staff would say no, you can’t do that, and 
I say why? Because the federal court says you can’t do 
that. Oh, okay, so change it. 

DELEGATE JONES: So you listened for a change. 
DELEGATE JOANNOU: Yeah, I had to listen. I 

didn’t have a choice. 
SENATOR MARTIN: But you still had a lot of 

questions. 
DELEGATE JOANNOU: Yeah. But we must have 

drawn 10 different -- and you remember what 
happened in Norfolk, but anyway, the problem is all 
this at that point when you start to draw a district, it 
that going to be public now? [33] 

DELEGATE JONES: What we are talking about 
right here, and I’ll let Janet jump in in a second, what 
we are determining here is the public’s ability to be 
able to interface with their elected officials. We are not 
talking about the legislative members drawing 
anything. This is what is going to be on the web, what 
capability exists, and how they can communicate to us 
their desires and wishes as we contemplate, as Albo 
says, a bill, and that’s what we are talking about right 
now. 

DELEGATE JOANNOU: Well, let me ask you 
this, how do you interface that with -- we are going to 
lose 2 delegates in the western part of the state. 

DELEGATE JONES: I’m going to ask you a 
question. Do you use e-mail right now? 

DELEGATE JOANNOU: No. 
 DELEGATE JONES: Okay, you can’t comment -

- I’m just kidding. Janet. 
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SENATOR HOWELL: My question was going in 
the same direction, but it would be my assumption 
that everything would be discoverable anyway. 

DELEGATE JONES: Mary? 
MS. SPAIN: I think that’s right. When we 

prepared the submission papers through Justice, if 
you open up a website for public comment, one of your 
[34] purposes is to show that you have been open to 
the public and you are listening to them, so I think 
that’s -- 

DELEGATE JOANNOU: That part is fine. 
DELEGATE JONES: Okay. 
MS. SPAIN: One aspect of this is it’s part of I 

think the overall record in redistricting.  
DELEGATE JONES: We have an attorney and 

then we go to Kent -- Kent and then the attorney. 
Kent. 

MR. STIGALL: I just wanted to make it perfectly 
clear that the desktop redistricting application that 
goes on in these rooms and you guys use is totally 
separate, not even -- well, sort of connected to the 
website part. 

DELEGATE JONES: That’s right. 
MR. STIGALL: So they are going to be looking at 

maybe the current House plan is sitting there and a 
district is real high and another district is real low, 
and they might zoom in to a spot and put their flag on 
it and it reports the plan they are referring to, and 
maybe they put in the member or whoever they want 
it directed to and they comment and it’s stacked in a 
database. What you guys choose to do with it, I mean, 
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you know, we can, I don’t know, print [35] them in a 
catalogue. 

DELEGATE JONES: That would be discussion 
for a later meeting, but I think do we generally want 
to go in that direction? I think that’s the key we need 
to decide today. 

SENATOR MARTIN: Mr. Chairman, I think we 
should generally go in that direction because we do 
want to give the opportunity for input from our 
constituents, but that doesn’t mean that we need to 
decide the scope of it. 

DELEGATE JONES: I agree, right. Okay. Any 
other questions for Kent in this regard? 

Johnny, you good? 
DELEGATE JOANNOU: No, I’m fine. 
DELEGATE JONES: I just want to make sure. 
SENATOR MARTIN: Get an e-mail address. 
DELEGATE JOANNOU: It’s subpoenable. 
DELEGATE JONES: Kent. 
MR. STIGALL: I was going to wrap it up with, you 

know, I think everybody knows this, but the Division 
of Legislative Automated Systems runs bill tracking, 
LIS, bill drafting, they maintain the infrastructure for 
this building, the network, the servers, you know, 
input points for the members, the [36] internet, and 
we are going to utilize their stuff, so we are not buying 
the server and fiberoptic lines and that kind of stuff, 
and we are utilizing DLAS’s expertise if necessary in 
building a database of comments and organizing it 
however we think is best, and that covers it. 
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DELEGATE JONES: All right. Mary, anything on 
item 5 before we go to number 6? 

MS. SPAIN: No. Number 6 I’d like to ask Kent, do 
you have a ballpark number for the amounts of money 
involved for these contracts? 

MR. STIGALL: Yes. WorldView Solutions as it 
sits is 23,310, but I think we should plan on adding 
some to that because I’m going to flesh out some of 
these specs, and I want to reserve some counseling or 
services from them if we need it in a pinch. 

DELEGATE JONES: Okay. 
MR. STIGALL: AutoBound9 we are going to have 

10 copies, that’s at $2000 apiece, and when you buy 
service, maintenance, update, support, and we have 
got to plan on a couple years because next fall we may 
still need it, there may be some better pools, I would 
like to be able to call on them. Essentially that’s right 
at 23, $24,000. I’d like to there again, you know, I don’t 
know, I’m planning on requesting about [37] $30,000 
to cover any changes or updates that we want 
customized to it and that will certainly cover it. 

DELEGATE JONES: Okay. 
MR. STIGALL: Then we have to buy some 

software, RGI server, and that’s going to run a total of 
25 grand. 

DELEGATE JONES: So what’s the total amount, 
I mean just ballpark? 

MR. STIGALL: For all those, just let me check my 
paperwork here real quick. 
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DELEGATE JONES: Just looking for a ballpark 
and within the budget, do you need additional money, 
funding, we just want to make sure we -- 

MR. STIGALL: I figure we have the money. We 
may need a little bit for stuff like we have to put new 
chairs in the redistricting room. 

DELEGATE JONES: So I guess my question, and 
Johnny and the other folks, would you need any type 
of budget amendment with the monies we have 
allocated now? If like I say services, do you need a 
separate line item amendment, budget amendment 
coming from the Senate and the House? 

MR. STIGALL: Right now as we stand we have 
the money  

DELEGATE JONES: Okay. [38] 
MR. STIGALL: I can evaluate it, look at it more 

closely, and we may come back -- 
DELEGATE JONES: And I would ask that you do 

that, try to have something for us. 
MR. STIGALL: -- 15, 20,000. 
MR. AUSTIN: Possibly needs a contingency 

because we can’t guess what -- 
DELEGATE JONES: Mr. Director, do you have 

any comments, sir? Did you finish your last 
redistricting? 

MR. E.M. MILLER: I apologize first of all. I should 
have introduced our redistricting team to you all, but 
just to comment on the last thing, I did an analysis of 
where the division’s year ending balances looks like 
they are going to look on June 30 to see if there’s any 
leverage there, and it is incredibly tight. 
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DELEGATE JONES: Okay. That’s what we need 
to know. 

MR. E.M. MILLER: So there’s really not going to 
be much leverage room there, so hopefully there’ll be 
some, you know, if they need a small appropriation, I 
think we are fairly good, but there may be a need for 
just a very small appropriation, and Kent can get 
together with you on that at some point. [39] 

DELEGATE JONES: To have unanimous 
support, we need both chambers to make sure you 
have what you need. 

MR. STIGALL: I would like to clarify, best case 
scenario or a real good scenario is we come out with 
maybe 15,000 left over. I don’t think that is going to 
happen. I know we are going to have to buy lots of 
paper and printer supplies and all that, so we could be 
looking -- 

DELEGATE JONES: If you could get a budget 
together and then just send it around to the 
membership so we’ll know where we are and what you 
have allocated, where you think you might be, and 
what you might potentially need, and we can put place 
holders if we need, you know, in the Senate and the 
House for a small amount to make sure you get what 
you need. 

MR. STIGALL: I can have that in a couple hours. 
DELEGATE JONES: That would be great. 
MR. STIGALL: Because I have a budget here. 
DELEGATE JONES: Take your time. I know 

Delegate Dance has a question. 
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DELEGATE DANCE: Yes. Electronically can’t we 
save a lot of money as far as all this paper [40] if we 
utilize laptops, i-pads and everything? Aren’t we going 
to be using some of this to cut down on you all having 
to print out all these papers, and we throw this one out 
and then we use this one, you know, as far as savings, 
you know? Why are we doing all these hard copies? 

MR. STIGALL: My best answer is that I really 
don’t know exactly what people are going to want and, 
you know, it’s kind of -- 

DELEGATE DANCE: But you will take that in 
consideration? 

MR. STIGALL: Oh, yeah. For example we are not 
going to have nearly the printers we had last time. 

DELEGATE JONES: That’s a very good point, 
and if we find out we have got several members who 
just want reams and reams and reams of maps, you 
need to kind of make your mind up on what you’d like 
to have. 

MR. STIGALL: I don’t believe that’s going to 
happen. 

DELEGATE JONES: I don’t think so either, but I 
know the point you are trying to make. 

MR. STIGALL: I think you are going to see people 
want like an 11 by 17 picture of a part of [41] their 
district, maybe a couple copies to share with 
constituents. 

DELEGATE JONES: E.M.? 
E.M. MILLER: Should have done this at the 

beginning of the meeting, and at the appropriate time 
I would like to make -- 
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DELEGATE JONES: Yes, sir, at the very end I 
have got you already penciled in to make some 
remarks. 

All right, Delegate Joannou. 
DELEGATE JOANNOU: I just want to make sure 

that staff realizes that anything that goes on in the 
internet is subpoenable. Just be aware of that. 

MR. STIGALL: Yes. This is my 3rd rodeo and 
about their 4th or 5th. 

DELEGATE JOANNOU: E-mail too is 
subpoenable. 

DELEGATE JONES: Mary. 
MS. SPAIN: Item 6 is our requesting you to give 

us direction to keep moving and proceeding for 
contracts so that we’ll be geared up and ready to go 
when we get the information, and it may be earlier 
than it was last go round, so in looking at the 
Procurement Act, apart from the fact that the money 
is there, can we spend it, the subdivision A8 of the list 
of [42] exemptions to the Procurement Act exempts 
the purchases that are approved by a chair of the 
Rules Committee, and that’s the route we went last 
time, and I believe we may have used it the time 
before, but we did go to the chair of the Rules 
Committee to ask for approval to proceed. 

DELEGATE JONES: Would you just need to do a 
letter from me to the speaker to ask him to request 
that? Would that be appropriate? Would that be the 
best way to go about it?  

MS. SPAIN: Based on the pattern from last time 
I have got a resolution. 
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SENATOR MARTIN: That’s what I thought. We 
need to actually vote on it. And this resolution actually 
serves as a request? 

DELEGATE JONES: I can do that. 
MS. SPAIN: And it really asks us to go to the 

appropriate leadership position and ask for the 
approval. In the Procurement Act there’s also an 
exemption for purchases below $50,000, but our 
purpose in coming here and going to the leadership is 
to be open about what we are doing and to involve the 
leadership, be sure there’s public knowledge and 
leadership knowledge of the process that we are going 
[43] through. 

DELEGATE JONES: Senator Martin. 
SENATOR MARTIN: Mr. Chairman, I move that 

the committee, the Joint Reapportionment Committee 
adopt the resolution that’s been presented giving 
direction to staff to get the necessary support of the 
areas of redistricting software application and website 
development. 

DELEGATE JONES: Second? 
DELEGATE JOANNOU: Second. 
DELEGATE JONES: All in favor say aye. 

(Unanimous response). Opposed? (No response). 
SENATOR HOWELL: Mr. Chairman, I think just 

as you are going to convey that to your Rules 
Committee, I’ll do it also to Senator Whipple. 

DELEGATE JONES: That’s fine. 
SENATOR MARTIN: There’s nothing wrong with 

that. That’s not what the resolution called for, but 
that’s fine. 

JA 2464



DELEGATE JONES: Okay. Mary, next item?  
MS. SPAIN: Item 7. You have in the packet I 

think on item 7 a listing of what’s in the redistricting 
application on the front page, and that’s here. 

MR. AUSTIN: Item 7 was just for [44] information 
purposes. This is what the committee did last time. 

MS. SPAIN: Right. 
MR. AUSTIN: And the list is attached. 
MS. SPAIN: Right. So it shows you the data 

elements in the redistricting application, what you 
have got to cover. It’s a lot of information, it generates 
huge reports. The back page of that item 7 shows the 
data requirements for the Department of Justice and 
Section 5 preclearance. That drives a lot of the volume 
of information. Justice requires 10 years of election 
history broken down by precinct. The competition at 
one of the colleges is not considering election history, 
not considering incumbency, so there are differences 
that may make their applications smaller but won’t 
work for us for the ultimate submission of an approved 
plan.  

And in regard to that we had at a public hearing 
comments on the college competition which is so 
interesting, and certainly on our web page we can put 
links to other sources of information like the college 
competition, VPAP, and give people information that 
way. 

DELEGATE JONES: Okay. Any questions for 
Mary? Kent? [45] 

MR. STIGALL: I have one comment I think I 
failed -- we are going to be able to bring in any outside 
plans that are in kind of an industry standard for 
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delivering GIS data. If it’s a Shapefile, if it’s a block 
assignment file, we have the census block number and 
the district it’s in, we will import that and generate a 
plan into the system. If you guys have a constituent 
that wants to bring something in, most likely I save 
that manually, but it could be transmitted, and then if 
it meets the criteria or however you guys could look at 
it, it would be yours or you could do whatever you want 
with it. 

DELEGATE JONES: Delegate Albo. 
DELEGATE ALBO: That’s actually interesting, 

more interesting than the computer geekness way you 
described it, because one thing we were talking about 
before is how the people in all our public hearings 
wanted input, if we could make sure during this 
process that we let people know what format their 
thing has to be in -- 

MR. STIGALL: Absolutely.  
DELEGATE ALBO: Yeah, that’s great. So there’s 

no limit in modern day times what -- 
MR. STIGALL: If somebody buys for example 

AutoBound, there’s a light version of AutoBound [46] 
to the public for eight-fifty a copy, and it, I understand, 
I didn’t really evaluate it, it doesn’t serve our purpose, 
but for an individual it will do real well. You could tell 
them well, send it on in and put a note in there and I’ll 
look at it, and they would send it in and you could come 
look at it. 

DELEGATE ALBO: That’s great. 
MR. STIGALL: Put it into your private directory 

so nobody else sees it and only you see it, so those 
kinds of things are there. 
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MR. AUSTIN: Just we have mentioned Michael 
McDonald’s project at George Mason, and I’m 
assuming that he will be able to output a plan from his 
system to meet these standards so that someone could 
go to his website, develop a plan, and send it to the 
General Assembly. 

DELEGATE JONES: Okay. 
MR. AUSTIN: And it would mean that we would 

not have to operate a separate software system for 
them to use, just direct it there, as long as it meets the 
standard to be read back. 

DELEGATE JONES: Any other comments on 7? 
So we have the action you need now, correct, Mary, to 
proceed? 

MS. SPAIN: Yes. [47] 
DELEGATE JONES: Okay. On other business, 

are there any other actionable items that you have 
that you need from us at this point in time from the 
committee? 

MR. AUSTIN: No. 
MS. SPAIN: I should think of something. You are 

all so agreeable today. 
DELEGATE JONES: I know. I wouldn’t get use to 

that. 
MR. AUSTIN: I think that brings us up to where 

we are now. 
DELEGATE JONES: Okay. As far as a date for 

the next meeting, I would think that we would want 
to get back here next month and maybe that Friday 
before we go home just kind of get an update from you 
all, and if you have a need for me, then just call 
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something the following week. The first couple weeks 
probably won’t be quite as crazy I don’t think for us as 
far as being able to getting to a meeting, the P and E 
Committee will be meeting briefly, et cetera, et cetera, 
so I think in the first week or so we might want to get 
back together. 

MR. AUSTIN: Shoot for Friday, January 14th? 
DELEGATE JONES: No, you and I talk maybe 

[48] then, and let’s do something maybe Tuesday, 
Wednesday of next week because most people might 
want to get out of town early on Friday. I’m thinking 
they might want to get home because they have a big 
grind ahead of them for the next 5 or 6 weeks.  

Before we adjourn I just wanted to make a couple 
of comments, and E.M., I wanted you to introduce the 
team. We have a lot of institutional knowledge around 
this table sitting across from me and to Senator 
Martin’s right, and that is going to serve us very well 
as we go into this process next year, Mary and Jack, 
E.M., we have a good team.  

So E.M., if you would like to introduce the team 
and then tell us what you are going to be doing come 
next spring. 

MR. E.M. MILLER: Well, hopefully laying on the 
beach down in South Carolina somewhere. 

DELEGATE JONES: That’s what I figured. 
MR. E.M. MILLER: I did want to talk to you a 

little bit about this team because they are an 
incredibly experienced team, especially for the benefit 
of those who have not been through redistricting with 
this group. Jack is the team leader, and I want 
anybody to correct me if I’m doing this off the cuff, so 
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if I mess up somewhere along the line, I believe [49] 
this is Jack’s fifth redistricting session going all the 
way back to when he was an assistant with John 
Warren Cook back in the early ‘60s or middle ‘60s. 

MR. AUSTIN: I remember when you did it by -- 
MR. E.M. MILLER: Exactly, did it by pencil and 

adding machine. Mary Spain, she is a legal authority 
in redistricting, and Mary goes back to 1966 with the 
Division of Legislative Services. She’s been a panelist 
and a speaker, presenter at NCSL She’s not only 
considered an elections expert in Virginia but also 
across the United States. 

DELEGATE JONES: And writes a very nice 
document -- 

MR. E.M. MILLER: Absolutely. 
DELEGATE JONES: -- that is very thorough and 

very succinct so the public understands what’s going 
on. 

MR. E.M. MILLER: And we’ll continue doing 
those periodically along the way and they will be 
posted on our website, and we’ll do a few hard copies 
and send them out to those people that need to get 
them that way. Kent Stigall, and Kent, I’m trying to 
think, this is the third redistricting that you have [50] 
been through? 

MR. STIGALL: Yes. 
MR. E.M. MILLER: I think 2 of them have been 

with Legislative Services and maybe one with 
Legislative Automated Systems before we hired him. 
Kent is our computer GIS expert, and you’ll get 
tremendous service out of him. He is the person who 
is, like you said, he’s going to be there when you need 
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him, and when you all were talking about availability 
of staff earlier, I was thinking I don’t remember 
anybody ever coming down and complaining to me 
about not getting the type of service. We try to do the 
same redistricting that we provide throughout the 
year with regard to bill drafting and other services 
that we provide. 

David Cotter is the newest member of the team. 
This will be his first redistricting, but many of you 
have worked with him in the courts area on, primarily 
on the civil side, and David is incredibly competent at 
the computer and you will get great service from 
David. 

Julie, this will be her second redistricting session, 
Julie Smith, she’s our GIS specialist. She has an 
undergraduate degree in geographic information 
systems and she will always be [51] here to, always be 
around to assist you also. We have one other member 
of the team under the weather today, she’s actually 
expecting in April, so we are not sure how much she’s 
going to be around, Ellen Porter who you probably 
worked with at the P & E level, maybe in the 
environmental side, but that’s the team, and if we 
need to bring in others, we’ll be bringing those in along 
the way, but you have got a great staff here to work 
with. I’m proud of them. 

DELEGATE JONES: Thank you, E.M. I’d just 
comment, Kent, did you have a little bit of white right 
here from 10 years ago? 

MR. STIGALL: There’s a picture down in our 
hallway. 

DELEGATE JONES: Oh, okay. 
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MR. STIGALL: And we both look like kids. 
DELEGATE JONES: And I’m wearing glasses 

this time around. Any comments from any members of 
the committee before we adjourn? Hearing none, I 
thank you for your time. I know it’s the holiday 
season, it’s a Friday, and we are adjourned. 

---Conclusion---  
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House of Delegates 
Privileges and Elections Committee 

Transcript of Hearing In Re: Redistricting  
(Dec. 17, 2010) 

(Defendants’ Exhibit 116) 
[4] DELEGATE COLE: The subcommittee will 

come to order.  
I’d like to welcome everyone to the meeting of the 

House Redistricting Subcommittee. This is the 
opportunity for us to hear from the public on the once 
every 10 year process of redrawing district lines. 
Every 10 years we have to redraw district lines based 
upon the results of the federal or the national census, 
and next session that’s what we’ll do.  

I’d just like to talk a little bit about the process. 
We do not expect to have the detailed data that we 
need from the Census Bureau until probably 
sometime in February or March, so we do not expect 
to be able to take up redistricting next session, and I 
think that’s been how it’s been done in the past is that 
a special session will be called after we get the detailed 
data in to actually deal with redistricting.  

And again this is just an opportunity for the 
committee to hear from the public. There are currently 
no plans, there’s no bill before us to comment on. We 
just want to hear from the public on their priorities for 
the redistricting process and how we should proceed, 
and so we are not going to give a lot of long winded 
speeches or anything like that today [5] and we are not 
going to be answering any specific questions 
regarding, you know, plans or anything like that, 
because as I said, there are currently no plans, there 
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is no redistricting plan, and there won’t be until we get 
the detailed data from the Census Bureau. 

So with that I know I have some people who are 
signed up to speak, and I’ll just go down the list, and 
again I’d like to welcome everyone here. 

First I want to give the members of the 
subcommittee a chance to introduce themselves. We’ll 
start down with Dave down at the end there, move this 
way. 

DELEGATE ALBO: Dave Albo, member of the 
Virginia House of Delegates. I represent the southern 
tip of Fairfax County. 

DELEGATE HOWELL: Algie Howell, member of 
the House of Delegates 90th District. I represent part 
of Chesapeake, part of Norfolk, and part of Virginia 
Beach. 

DELEGATE DANCE: Roslyn Dance, Delegate 
from the 63rd District, and that’s the City of 
Petersburg, the County of Dinwiddie, and parts of 
Chesterfield County, Ettrick, and partial Matoaca. 

DELEGATE MILLER: Jackson Miller, 50th 
House District, Manassas, Manassas Park, and part of 
[6] Prince William County. 

DELEGATE JONES: Chris Jones, 76th District, 
part of Chesapeake and part of Suffolk. 

DELEGATE JOANNOU: Johnny Joannou, House 
of Delegates, member of the 79th District representing 
parts of Norfolk, Chesapeake, Suffolk, and 
Portsmouth. 
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DELEGATE COLE: Okay, and I’m Mark Cole. I 
represent the 88th District which includes portions of 
Stafford, Spotsylvania, and Fauquier Counties.  

I would also like to announce that at 1:00 o’clock 
today there will be a meeting of the Joint 
Reapportionment Subcommittee which is made up of 
House and Senate members at 1:00 o’clock today in the 
6th floor Speakers Conference Room. That will more 
or less be just an organizational meeting and also to 
consider some technical issues. It’s not a public 
hearing per se but the public of course is welcome to 
attend.  

All right, now we’ll get down on our list, go down 
our list of speakers that have signed up to speak. Lisa 
Guthrie. 

MS. GUTHRIE: Good morning, Chairman Cole, 
members of the subcommittee. I thank you for the 
opportunity to speak to you today about redistricting. 

My name is Lisa Guthrie. I’m the executive 
director of the Virginia League of [7] Conservation 
Voters, and our organization has been an active 
member of the Virginia Redistricting Coalition that 
supports a better way of drawing the apportionment 
lines. Formed in 2009, this coalition brought together 
faith, business, conservation, and civic organizations 
to promote redistricting reform.  

All the country will be watching Virginia this year 
because of our fall elections that closely follow the new 
census figures. We’d like to be viewed as a shining 
example of fairness, transparency, and public 
engagement.  
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In order to make progress on top concerns like 
water quality, land conservation, and energy, we must 
entrust the voters with more decision making in 
determining their representatives. Allowing 
representatives to determine whom they represent 
inverts the very purpose of democratic voting. Real 
electoral decisions should take place in general 
elections, not in primaries where as few as 1 percent 
of eligible voters decide who wins.  

As redistricting moves forward, Virginians 
deserve the following: Fairly drawn district lines to 
create more competitive elections which have 51 
percent higher voter turnout. Virginia needs 
competitive elections to remain at the forefront [8] of 
the nation. Districts that reflect our communities. 
District boundaries should be compact and contiguous 
keeping communities of interests together. Exclusion 
of incumbent protection as a goal of the process. Only 
17 of the 140 seats in 2007 saw competitive elections. 
Compliance with all federal laws about population and 
minority rights while adhering to common sense 
geographic boundaries. Ample opportunities to offer 
ideas and concerns from citizens.  

With the advent of powerful mapping technology, 
legislators can now use computers to either draw safer 
districts or choose to make the Commonwealth more 
equitable. If college students can use these tools to 
advance ideas, we encourage you to open the process 
in the interests of fairness and accountability. You 
may have heard about the university competition that 
will be coordinated by Dr. Quinton Kidd of 
Christopher Newport University.  
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You have some tough decisions to make in the 
months ahead. Let’s try to go beyond the status quo 
and build for more voter participation in these next 10 
years. Thank you. 

DELEGATE COLE: Thank you. Anne Sterling. 
MS. STERLING: Good morning, Delegate [9] 

Cole, members of this subcommittee. I am Anne 
Sterling and I represent, as many of you know, the 
League of Women Voters of Virginia.  

For the last 3 years the League has made fair and 
equitable redistricting the very top priority for us, and 
some people raised an eyebrow 3 years ago thinking it 
was a little premature, but we don’t believe that was 
the case.  

Because we believe real inroads have been made 
in the last several years, and getting the public to 
understand the ways in which redistricting actually 
affects them and their powers at the ballot box, we 
have done several things that we are very pleased 
about. First of all I must commend the work of the 
redistricting coalition put together by a group of very 
able people from various sectors as Lisa Guthrie just 
explained to you. It was a very powerful coalition 
and has come up with what I think is a highly 
innovative answer to giving all of you some reference 
to sort of compare the maps you are coming up with 
here in the legislature with just something else. For a 
long time the maps that come out of this building have 
been the only game in town. There’s really nothing to 
compare to, and that makes it a little difficult both for 
you and the public. [10] 

With this new contest, university teams working 
with their professors in all of the major universities 
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around Virginia, we are going to be producing some 
brand new maps that may contain some very 
innovative ideas that I think no one would blame you 
for shall we say borrowing from? I won’t use the word 
stealing, but I think stealing is allowed too. These 
students are going to come up with some things that 
you hadn’t even had an inkling of that just didn’t enter 
your heads because none of us is omniscient, so I urge 
you to take a look, especially at the map that wins the 
competition, and maybe a couple of the alternatives as 
well. These students are going to be working their 
hearts out as teams and trying to win the thousand 
dollar prize, so please, we ask you to take a look and 
be informed by what our students are coming up with. 

Secondly, the League has shown the movie 
Gerrymandering in various venues around Virginia, 
and I hope that you will take the opportunity to attend 
one of the performances. If you don’t get an 
opportunity, please get in touch with the League of 
Women Voters. You can talk to me or president Olga 
Hernandez and we will get you a copy to take home 
and put in your own DVD -- is it a DVD player you use 
for these things? [11] Take it home and see it in your 
own den. We’d be glad to do that gratis. Just get in 
touch with us.  

The last point I’d like to make is that we hope so 
much that you will continue what you have begun this 
fall which is a real effort to reach out to the public. 
Last session at the end of the session I remember 
Delegate Chris Jones went, on the morning that we 
lost on our bipartisan redistricting bill, do you 
remember? It was 7:00 o’clock in the morning, and you 
knew that the members of the League and the 
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Coalition were going to be disappointed, but Delegate 
Jones, you looked over at us and you said listen, one 
thing we will really try to do is work with you on 
transparency this year, and so far you all have kept 
your word. And Delegate Cole, and all of you, we’d like 
to thank you for the effort you have made to reach out 
to the public. There may not be lots of Virginians in 
the room this morning but I assure you there are 
people who care a great deal about this topic, and we 
just ask that as this process goes on that you do your 
very best to make meetings known as far ahead as you 
can, to present things at each stage that it’s possible 
to get the word out to the public, and in short to let us 
help -- we promise not to stand and look over your 
shoulder -- but we would really like to at least be [12] 
kept informed and we’d like to be able to have 
opportunities to come and talk with each of you as the 
process goes on. I’m assuming that the session will be 
in April. Do you know yet if that’s the case? 

DELEGATE COLE: No date has been set. 
MS. STERLING: No date, but we hope to be there, 

but at all the processes and stages in between, and we 
thank you so much. 

DELEGATE COLE: Thank you very much. All 
right, Carl Wright. 

MS. WRIGHT: Good morning. Mr. Chairman 
Cole, committee members, my name is Carl Wright. I 
reside at 1144 Mondrian Loop, Virginia Beach, 
Virginia.  

I drove up this morning even though folks say it 
was going to be tough getting up there to Richmond 
today because it’s snowing and it’s bad weather and 
everybody was fearful of the conditions. But this is a 
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very important matter to myself, my family, and the 
community in the City of Virginia Beach.  

The last 10 years in Virginia Beach has been very 
difficult, particularly for the minority community. 
This redistricting game that has been played, the 
partisanship has hurt citizens and constituents. We 
have been neglected, overlooked, and [13] 
underserved. We have upward a half a million people 
in the City of Virginia Beach. 40 percent, upward 40 
percent are minorities. Look at the stats. Yet in a city 
the size of Virginia Beach, we don’t have a minority 
majority district drawn. The games have been played. 
We don’t have representation. What happens on the 
state level affects us on the local level. We are a 60 
year going on a hundred year old city, and it’s difficult 
for us to even get a local representative on city council 
because of the games that’s been played with the 
redistricting.  

I’m here today to ask you let’s not play games with 
the lives of the constituents anymore. 10 years is a 
long time. I come here because I have, I know, I’m 
standing here for those who come behind me. These 
young folks that will be one day voters in the City of 
Virginia Beach deserve an opportunity not to be 
played games with, and I’m not here to badger 
anybody or to beat anybody over the head. I’m just 
asking you, consider fairness. I understand some folks 
have already made their minds up. I have talked, you 
know, I’m a civil minded folk, I get out there and I talk 
to folks. Some folks have already made their minds up, 
but when you make your mind up, consider the effect, 
the impact that it has on individual lives. [14]  
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I understand people talking about the maps and 
the contests, and all that’s fine, but when you are 
dealing with every day lives, we have to struggle in the 
City of Virginia Beach. We had a situation where we 
had a comparison, we had to compete with our 
children. It was the difference between a recreation 
center and a dog shelter. It was an issue for either we 
get the dog shelter, and the dog shelter had a whole 
lot of support. We were comparing children to the dog 
shelter. Now when we went before the city council, I’m 
trying to figure out where is the rationale here? We 
have got kids that’s dying in the street every day. We 
have got things that’s happening in our communities 
where seniors are afraid to come out of their homes 
because the kids have nowhere to go, nothing to do, 
but there were people that were more concerned, and 
they had the poor because of the games that were 
played with this redistricting, and this redistricting 
affects the lower localities and the way that things are 
done. I’m saying we have enough folks in the City of 
Virginia Beach to have a minority majority district. 
We have had it for years. There’s no need to take a 
district and flip it over in another city just so that you 
can say well, we have done, we have met the 
guidelines with the Justice Department. [15] That’s 
not right. And I see some of my folks here, but I’m 
saying 10 years is a long time. The kids now are 15 
years old, they’ll be 25 years old before they get a 
chance to stand up here and do what I’m doing, and 
it’s not right. So the folks have made their mind up, all 
our good folks, all our Christian folks, our folks want 
to do the right thing, when you go home, if you don’t 
like what I’m saying, look out the window and look at 
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the children. Think about how it will impact their lives 
after we move on.  

I can tell you it has been a frustrating, frustrating 
10 years in the City of Virginia Beach. We have fought, 
like I may catch, get someone on city council and the 
games are played, but by the grace of God the 
community comes together. We continue to pray, move 
on, and just like I told them today, I wouldn’t care if it 
was snow on the ground out there or on the streets, if 
I had to come up here by horse and buggy, I was going 
to come up here.  

Now I know, now let me tell you why I’m here. A 
lot of folks in certain communities did not get the 
information when it was held in Norfolk. Nobody 
came, made it a point to come to them. It wasn’t to 
their benefit to say look, you all better get down there 
if you are concerned about that [16] redistricting. You 
had better pack that theatre there, and I spoke to one 
of the folks, I said well, how was the information put 
out? Well, we got it, it was in the newspaper. I don’t 
know, I don’t know how you got it but it was there. I 
said well, let me tell you something, that’s what 
happens when games are played, because when it’s to 
your benefit, you going to make sure you got to hold a 
sign up standing in the middle of the highway and say 
listen, you all better get to that redistricting because 
it’s going to impact your life and your family life, you 
need to be there if it’s going to benefit this individual, 
these individuals that take advantage of the way it’s 
drawn now, they are going to be up there. We didn’t 
get it, so I had to come up here myself, some of my 
other community folks drive all the way up here from 
Virginia Beach to address this issue. And sirs, ma’am, 
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we are going to continue to address it in the City of 
Virginia Beach because it’s not right. It’s not right. 
And we will be calling, we are going to send e-mails, 
we will send cakes, cookies, candy, whatever it takes 
to get it done because it’s that important to us for our 
children and our grandchildren not to have to stand 
here and deal with what we are having to deal with 
today.  

So I’m just saying to you, for those of [17]  you who 
have made your mind up that we are going to play this 
partisanship game with these districts and make sure 
that everyone has a safe seat, when you do that, think 
about the impact that it will have on those folks, young 
folks, grandchildren that will be coming behind you. 
Thank you. 

DELEGATE COLE: All right, thank you very 
much. That’s all that signed up to speak Would 
anybody else like to address this here? Would anybody 
else like to address the subcommittee?  

Seeing none, I’d just like to make some closing 
comments. The General Assembly is responsible for or 
tasked by the state law and the Virginia Constitution 
in developing the districts of doing redistricting for the 
state legislature, that’s the House of Delegates and the 
state Senate and also for the U.S. Congress. Your local 
governing bodies, the city councils and boards of 
supervisors, they are responsible for doing the 
districts for the local government, and I would 
encourage everyone here to get a hold of your local 
representatives and let them know your thoughts on 
the redistricting that they will be doing, and also I’d 
encourage everyone to get in touch with their 
legislators, the delegates and senators, and provide 
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them with inputs on how you think the [18] 
redistricting process should be done, because every 
Virginian is represented by a delegate and a state 
senator. 

All right, if there’s no other comments, this 
subcommittee will close. Thank you very much. 

---Conclusion--- 
 

JA 2483


	1. Bethune-Hill JA - EDVA Docket
	Part 2 page numbers
	2. 15-680 Joint Appendix Volume I with folds
	3. 15-680 Joint Appendix Volume II with folds
	4. 15-680 Joint Appendix Volume III. with folds
	5. 15-680 Appendix IV-VI (1)
	5. 15-680 Joint Appendix Volume V (Ok to Print)
	Section 105
	Section 106

	6. 15-680 Joint Appendix Volume VI (Ok to Print)
	Section 107
	Section 108


	Microsoft Word - JA draft (formatted, ready for PDF).docx




