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QUESTIONS PRESENTED 

 

 

 The Nebraska Uniform Arbitration Act, Neb. Rev. 
Stat. § 25-2602.01(f)(4), prohibits Nebraska courts from 
enforcing agreements to arbitrate that are contained 
in insurance contracts. The Federal Arbitration Act 
(“FAA”) generally preempts state-law rules that restrict 
the enforceability of agreements to arbitrate. But the 
McCarran-Ferguson Act says that the FAA does not ap-
ply to “any law enacted by any State for purposes of reg-
ulating the business of insurance.” 15 U.S.C. § 1012.  

 The Nebraska Supreme Court concluded that the 
agreement to arbitrate in this case was unenforceable 
under Neb. Rev. Stat. § 25-2602.01(f )(4). It further con-
cluded that § 25-2602.01(f )(4) is a law enacted by Ne-
braska for purposes of regulating the business of 
insurance. As a result, the Nebraska Supreme Court 
held that the McCarran-Ferguson Act renders the FAA 
inapplicable to Neb. Rev. Stat. § 25-2602.01(f )(4).  

 The questions presented are: 

 1. Whether the FAA requires a Nebraska Court 
to enforce an agreement to arbitrate an insurance dis-
pute when Nebraska law prohibits it from doing so and 
when the FAA does not apply to the Nebraska law in 
light of the McCarran-Ferguson Act.  

 2. Whether the FAA requires a Nebraska Court 
to enforce a delegation clause in an arbitration agree-
ment when Nebraska law prohibits it from doing so 
and when the FAA does not apply to the Nebraska law 
in light of the McCarran-Ferguson Act. 
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CORPORATE DISCLOSURE STATEMENT 

 

 

 Respondent CM Laundry, LLC is a wholly owned 
subsidiary of Respondent Citizens of Humanity, LLC. 
Citizens of Humanity, LLC is a wholly owned subsidi-
ary of Citizens of Humanity Holding Company, LLC, 
which is in turn a wholly owned subsidiary of COH 
Holding Company, LLC. No publicly held company 
owns 10% or more of either Respondent. 
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STATUTORY PROVISIONS INVOLVED 

 The Nebraska Uniform Arbitration Act, Neb. Rev. 
Stat. § 25-2602.01, provides in pertinent part: 

(b) A provision in a written contract to sub-
mit to arbitration any controversy thereaf-
ter arising between the parties is valid, 
enforceable, and irrevocable, except upon such 
grounds as exist at law or in equity for the 
revocation of any contract, if the provision is 
entered into voluntarily and willingly. 

. . .  

(d) Contract provisions agreed to by the par-
ties to a contract control over contrary provi-
sions of the act other than subsections (e) and 
(f ) of this section. 

. . .  

(f ) Subsection (b) of this section does not ap-
ply to: 

. . .  

(4) . . . any agreement concerning or re-
lating to an insurance policy other than a 
contract between insurance companies 
including a reinsurance contract. 

 Section 2 of the FAA, 9 U.S.C. § 2, provides in per-
tinent part: 

A written provision in . . . a contract evidenc-
ing a transaction involving commerce to settle 
by arbitration a controversy thereafter aris-
ing out of such contract or transaction, . . . or 
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an agreement in writing to submit to arbitra-
tion an existing controversy arising out of 
such a contract, transaction, or refusal, shall 
be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity 
for the revocation of any contract. 

 Section 2 of the McCarran-Ferguson Act, 15 U.S.C. 
§ 1012, provides in pertinent part: 

 (a) State regulation 

The business of insurance, and every per-
son engaged therein, shall be subject to 
the laws of the several States which re-
late to the regulation or taxation of such 
business. 

 (b) Federal regulation 

No Act of Congress shall be construed to 
invalidate, impair, or supersede any law 
enacted by any State for purposes of reg-
ulating the business of insurance, or 
which imposes a fee or tax upon such 
business, unless such Act specifically re-
lates to the business of insurance[.]  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 This is a case about whether a Nebraska court 
should enforce an arbitration agreement in an insur-
ance dispute. The Nebraska Supreme Court held that 
the arbitration agreement violated a Nebraska law 
prohibiting the use of arbitration in “any agreement 
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concerning or relating to an insurance policy,” Neb. 
Rev. Stat. § 25-2602.01(f )(4). It further held that this 
rule was exempted from the FAA by the McCarran-
Ferguson Act, 15 U.S.C. § 1012.  

 
A. Statutory Background  

 As this Court has observed, an arbitration agree-
ment is simply a private contract in which parties 
agree on a procedure to resolve legal claims outside of 
court. See Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 
63, 67-69 (2010). In theory, parties could agree to re-
solve their claims however they want—whether by 
flipping a coin or by arm wrestling—and courts could 
enforce the resulting obligations just like any other 
contract.  

 But state and federal courts historically were re-
luctant to let private parties pick their own dispute 
resolution procedures and adopted special rules that 
made it harder to enforce agreements to arbitrate than 
it was to enforce other contracts. See AT&T Mobility 
LLC v. Concepcion, 563 U.S. 333, 339 (2011).  

 In response, most states have passed a version of 
the Uniform Arbitration Act, which directs state courts 
to enforce arbitration agreements by, inter alia, com-
pelling arbitration when it is required by a valid con-
tract. But these laws also have provisions that restrict 
or eliminate the use of arbitration agreements in spe-
cial cases. See generally Bruce E. Meyerson, The Re-
vised Uniform Arbitration Act: 15 Years Later, 71 Disp. 
Resol. J. 1 (2016). 
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 The Nebraska Uniform Arbitration Act (“NUAA”) 
takes this approach. It requires that courts enforce an 
agreement to arbitrate as long as “the provision is en-
tered into voluntarily and willingly.” Neb. Rev. Stat. 
§ 25-2602.01(b). But it bars courts from compelling 
arbitration based on “any agreement concerning or re-
lating to an insurance policy.” Id. § 25-2602.01(f )(4). 
This rule cannot be waived by the parties. Id. § 25-
2602.01(d) (“Contract provisions agreed to by the par-
ties to a contract control over contrary provisions of the 
act other than subsections (e) and (f ) of this section.”) 
(emphasis added). 

 The FAA creates a second layer of protection for 
arbitration agreements. Congress enacted the FAA 
in 1925 to require that courts “place arbitration 
agreements on an equal footing with other contracts.” 
Concepcion, 563 U.S. at 339. Like state Uniform Arbi-
tration Acts, the FAA includes a set of procedural rules 
for compelling arbitration and enforcing arbitral 
awards. See, e.g., 9 U.S.C. §§ 3, 4, 12. 

 Section 2 of the FAA provides that: 

 A written provision in . . . a contract evi-
dencing a transaction involving commerce to 
settle by arbitration a controversy thereafter 
arising out of such contract or transaction . . . 
shall be valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in 
equity for the revocation of any contract. 

9 U.S.C. § 2.  



5 

 

 This Court has held that Section 2 “create[s] a 
body of federal substantive law of arbitrability, appli-
cable to any arbitration agreement within the coverage 
of the Act.” Moses H. Cone Mem’l Hosp. v. Mercury Con-
str. Corp., 460 U.S. 1, 24 (1983). Because the FAA cre-
ates “federal substantive law,” it preempts any 
conflicting state rules on arbitration and must be ap-
plied by state courts. Southland Corp. v. Keating, 465 
U.S. 1, 14 (1984); but see Preston v. Ferrer, 552 U.S. 346, 
363 (2008) (Thomas, J., dissenting) (“As I have stated 
on many previous occasions, I believe that the [FAA] 
does not apply to proceedings in state courts.”).  

 This Court has held that the FAA preempts state 
law rules that: impose heightened notice requirements 
for recognizing arbitration agreements, Doctor’s As-
socs., Inc. v. Casarotto, 517 U.S. 681, 688 (1996); restrict 
who may enter into an arbitration agreement, Kindred 
Nursing Ctrs. Ltd. P’ship v. Clark, 137 S. Ct. 1421, 1429 
(2017); or pose an obstacle to the streamlined nature of 
arbitration, Concepcion, 563 U.S. at 352. 

 The FAA also creates a federal standard for inter-
preting choice-of-law provisions in arbitration con-
tracts. Parties are free to opt out of the FAA by 
selecting a state’s arbitration rules if they do so with 
sufficient clarity. Mastrobuono v. Shearson Lehman 
Hutton, Inc., 514 U.S. 52, 57 (1995). But where the par-
ties’ agreement has provisions that point in conflicting 
directions, this Court has concluded that the arbitra-
tion clause must be governed by the FAA. Id. at 62. 
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 The FAA imposes a federal law of severability for 
arbitration contracts as well. Under this approach, an 
agreement to arbitrate is treated as a separate, sever-
able agreement from the underlying agreement in 
which it appears. Buckeye Check Cashing, Inc. v. Car-
degna, 546 U.S. 440, 445-46 (2006). Parties who argue 
that the underlying agreement is unlawful cannot in-
validate the arbitration agreement unless they have 
preserved and presented a basis for invalidating the 
arbitration agreement directly. Id.  

 This rule of severability also applies to so-called 
delegation clauses. The enforceability of an arbitration 
agreement is presumptively for a court to decide. First 
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 
(1995). But the parties may enter into an additional 
agreement that delegates any dispute over the enforce-
ability of an arbitration agreement to be decided by an 
arbitrator, so long as the delegation is “clea[r] and un-
mistakabl[e].” Id. This sort of delegation clause is also 
severable. If a party challenges only an arbitration re-
quirement but fails to raise a valid challenge to a clear 
and unmistakable delegation clause, the delegation 
clause will stand. Rent-A-Center, 561 U.S. at 72. 

 While the FAA creates a strong federal policy fa-
voring arbitration, it does not impose that policy on 
every contract and every law under the sun. The FAA 
does not apply to contracts arising only in intrastate 
commerce. 9 U.S.C. § 1. It does not apply to “contracts 
of employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate 
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commerce.” Id.1 And the FAA does not apply when an-
other federal statute restricts its application.  

 Of particular relevance here, twenty years after 
passing the FAA, Congress passed the McCarran- 
Ferguson Act, which blocks the application of the FAA 
to state laws with the “purpose of regulating the busi-
ness of insurance.” 15 U.S.C. § 1012(b). 

 The McCarran-Ferguson Act was enacted as a re-
action to this Court’s decision in United States v. 
South–Eastern Underwriters Association, 322 U.S. 533 
(1944):  

[I]n South–Eastern Underwriters, [the Court] 
held that an insurance company that con-
ducted a substantial part of its business 
across state lines was engaged in interstate 
commerce and thereby was subject to the an-
titrust laws. This result, naturally, was widely 
perceived as a threat to state power to tax and 
regulate the insurance industry. To allay 
those fears, Congress moved quickly to restore 
the supremacy of the States in the realm of 
insurance regulation. 

U.S. Dept. of Treasury v. Fabe, 508 U.S. 491, 499-500 
(1993).  

 The McCarran-Ferguson Act protects a wide range 
of state laws related to insurance from preemption by 
other federal statutes. Id. at 504 (noting that “[t]he 

 
 1 While the Court has granted review to address the scope of 
this exception in New Prime v. Oliviera, No. 17-340, this exception 
is not at issue in this case. 
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broad category of laws enacted ‘for the purpose of reg-
ulating the business of insurance’ . . . necessarily en-
compasses more than just the ‘business of 
insurance.’ ”). This Court has observed that “[s]tatutes 
aimed at protecting or regulating th[e] relationship be-
tween insurer and insured, directly or indirectly” qual-
ify as “laws regulating the business of insurance” 
under the Act. Id. at 501 (internal quotation marks and 
alterations omitted).  

 In sum, since Neb. Rev. Stat. § 25-2602.01(f )(4) 
contains a special rule that restricts the use of arbitra-
tion, it would normally be preempted by the FAA. But 
if § 25-2602.01(f )(4) is a law “enacted for the purpose 
of regulating the business of insurance,” it is excluded 
from the reach of the FAA by the McCarran-Ferguson 
Act. 

 
B. The Parties’ Dispute 

 Petitioner, Applied Underwriters Captive Risk As-
surance Company (“AUCRA”), is a Nebraska corpora-
tion. AUCRA sells a type of workers’ compensation 
insurance called EquityComp® that is effectively a hy-
brid between fixed-cost insurance and self-insurance. 
An employer who bought EquityComp® insurance 
paid a fixed cost for workers’ compensation insurance 
provided by AUCRA’s affiliates. The employer and 
AUCRA then entered into a separate Reinsurance Par-
ticipation Agreement (“RPA”), which allowed the em-
ployer to share in the profits or losses that resulted 
from its workers’ compensation policy.  
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 The RPA contains an arbitration clause that is not 
a model of clarity. The clause states that “this section 
is only intended to provide a mechanism for resolving 
accounting disputes in good faith.” Pet. App. 60a. It 
also states that the parties agree to arbitrate any dis-
pute relating to “(1) the execution and delivery, con-
struction or enforceability of this Agreement, (2) the 
management or operations of the Company, or (3) any 
other breach or claimed breach of this Agreement or 
the transactions contemplated herein[.]” Pet. App. 60a-
61a. 

 The agreement requires that any claims be arbi-
trated in the British Virgin Islands. Pet. App. 63a. It 
prohibits disclosure of the award unless required by 
law or to enforce the award. Id. It waives punitive dam-
ages. Pet. App. 64a. It allows the arbitrator to shift fees 
to an unsuccessful claimant regardless of whether the 
underlying cause of action allows such fee shifting. Id. 
And it requires that, unless AUCRA agrees otherwise, 
all arbitrators must be active or retired officers of in-
surance companies. Pet. App. 62a. 

 The RPA contains a choice-of-law clause stating 
that the Agreement “shall be exclusively governed by 
and construed in accordance with the laws of Ne-
braska.” Pet. App. 64a. It also contains a separate pro-
vision requiring that the parties submit to the 
“exclusive jurisdiction of the Courts of Nebraska” in or-
der to enforce any arbitration award and “all other pur-
poses related to this Agreement.” Transcript on Appeal 
at 69, Citizens of Humanity et al. v. AUCRA, No. A-17-
178 (Neb. Feb. 24, 2017). 
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 After Respondents purchased EquityComp®, a 
dispute arose between the parties over the amounts 
owed under the RPA. Pet. App. 8a. Respondents ini-
tially filed suit in California against AUCRA as well as 
various affiliates of AUCRA and individuals who were 
involved in administering and carrying out the Equity- 
Comp® program. Pet. App. 9a. But consistent with the 
RPA’s requirement that Nebraska courts have “exclu-
sive jurisdiction” over all disputes, Respondents subse-
quently dismissed AUCRA from the California suit 
and filed their claim against AUCRA in Nebraska state 
court. Id. Since the other defendants were not parties 
to the RPA, Respondents continued to litigate against 
them in California. Id. Those parties have filed a peti-
tion, No. 18-175, raising the same questions presented 
as in this case and have asked that the two cases be 
reviewed together. Pet. 9, n.1. 

 
C. The Decision Below 

 When Respondents filed suit in Nebraska, Peti-
tioner moved to compel arbitration under the FAA. Pet. 
App. 10a. According to Petitioner, the FAA required the 
court to enforce the parties’ agreement to arbitrate 
their underlying dispute about the insurance contract. 
And the FAA independently required the court to en-
force the parties’ agreement to arbitrate any disputes 
about the enforceability of the arbitration agreement.  

 Respondents opposed the motion to compel on the 
ground that Nebraska law made both agreements in-
valid and unenforceable. In particular, Respondents 
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argued to the trial court that § 25-2602.01(f )(4) was 
not preempted by the FAA because it was a rule that 
existed for the purpose of regulating insurance. It was 
therefore excepted from the FAA by the McCarran- 
Ferguson Act. Respondents “made clear at the trial 
level that [their] challenge to arbitration included the 
delegation of arbitrability.” Pet. App. 29a. 

 While the trial court agreed with Petitioner, the 
Nebraska Supreme Court agreed with Respondents. 
The Nebraska Supreme Court had previously held 
that Neb. Rev. Stat. § 25-2602.01(f )(4) renders invalid 
an agreement that “required arbitration of future con-
troversies related to an insurance policy.” Kremer v. 
Rural Cmty. Ins. Co., 280 Neb. 591, 606-607 (2010). It 
had likewise held that that this application of Neb. 
Rev. Stat. § 25-2602.01(f )(4) was exempted from the 
reach of the FAA by the McCarran-Ferguson Act. Id. at 
606-607.  

 In so holding, the court relied on this Court’s hold-
ing in Fabe that the McCarran-Ferguson Act exempts 
from federal preemption a “broad category of [state] 
laws enacted ‘for the purpose of regulating the busi-
ness of insurance.’ ” Kremer, 280 Neb. at 606. This 
“broad category,” the court noted, includes laws govern-
ing the “contractual relationship between the insurer 
and insured; the type of policy that can be issued; and 
its reliability, interpretation, and enforcement.” Id. Ap-
plying this test, the Nebraska Supreme Court con-
cluded that “a statute precluding the parties to an 
insurance contract from including an arbitration 
agreement for future controversies regulates the 
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insurer-insured contractual relationship” and is there-
fore protected from preemption by the FAA. Id. at 608. 
Moreover, the court noted, “[e]very federal appellate 
court to address this issue has held that state laws re-
stricting arbitration provisions in insurance contracts 
regulate the business of insurance and are not 
preempted by the FAA.” Id. at 606-607.  

 The Nebraska Supreme Court reaffirmed this 
holding in Speece v. Allied Professionals Ins. Co., 289 
Neb. 75 (2014), holding again that Neb. Rev. Stat. § 25-
2602.01(f )(4) was enacted for the purpose of regulating 
insurance and was therefore excluded from the 
preemptive reach of the FAA by the McCarran-Fergu-
son Act.  

 Relying on Kremer and Speece, the court below 
held that the FAA did not preempt the application of 
Neb. Rev. Stat. § 25-2602.01(f )(4) to the arbitration 
clause in this case. Pet. App. 21a. The Court reasoned 
that the RPA is an “agreement concerning or relating 
to an insurance policy” and is therefore invalid under 
Neb. Rev. Stat. § 25-2602.01(f )(4). Id. Then, recogniz-
ing that the delegation clause in the RPA constituted 
a distinct agreement, the court applied the same anal-
ysis to hold that the delegation clause was invalid un-
der Neb. Rev. Stat. § 25-2602.01(f )(4) and that this 
application of Nebraska law was not subject to the 
FAA. Pet. App. 29a-34a. 

---------------------------------  --------------------------------- 
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REASONS FOR DENYING THE PETITION 

 Petitioner seeks review to establish two principles 
regarding how courts should interpret contracts under 
the FAA. First, Petitioner would have the Court con-
clude that a general choice-of-law clause cannot be 
read to incorporate state-law rules that are incon-
sistent with the FAA. Second, Petitioner would have 
the Court conclude that the FAA requires courts to en-
force a delegation clause when a party does not 
properly raise a valid basis under the FAA for avoiding 
the delegation clause.  

 I. This is an exceedingly poor vehicle for certi-
orari because it does not implicate the questions pre-
sented. In fact, neither Respondents nor the decision 
below disputed the above points.  

 Respondents did not dispute below and the Ne-
braska Supreme Court did not question that the FAA 
precludes courts from reading a general choice-of-law 
clause to incorporate a state-law principle that con-
flicts with the FAA. Respondents’ position, and the 
holding of the court below, is simply that the rule at 
issue in this case (Neb. Rev. Stat. § 25-2602.01(f )(4)) 
does not conflict with the FAA because it is placed be-
yond the reach of the FAA by the McCarran-Ferguson 
Act. A valid Nebraska law therefore bars enforcement 
of the agreement regardless of the interpretation of the 
choice-of-law clause. Moreover, even if the choice-of-
law clause were relevant, there is no basis in federal 
law to conclude that the FAA precludes enforcement of 
a state rule that is not subject to the FAA. 



14 

 

 Respondents likewise did not dispute below, and 
the Nebraska Supreme Court did not question, that 
the FAA requires courts to defer to an arbitrator when 
a party attempts to avoid a delegation clause but does 
not raise a valid basis under the FAA for avoiding that 
clause. Respondents’ position, and the holding of the 
court below, is simply that Respondents properly 
raised a valid basis for avoiding the delegation clause 
in this case—that the delegation clause is unenforcea-
ble under Neb. Rev. Stat. § 25-2602.01(f )(4)—and this 
provision is not subject to the FAA because of the 
McCarran-Ferguson Act. 

 To be sure, Petitioner argued below that the 
McCarran-Ferguson Act did not protect Neb. Rev. Stat. 
§ 25-2602.01 from preemption by the FAA, and that 
the RPA is not an “agreement concerning or relating to 
insurance” under the state statute. Those are the dis-
putes on which the whole case turned. But the scope of 
Neb. Rev. Stat. § 25-2602.01(f )(4) is a matter of state 
law. And Petitioner has not asked the Court to review 
the scope of the McCarran-Ferguson Act as applied to 
the specific facts of this case, let alone identified com-
pelling reasons to do so.  

 II. The fact that the decision below does not im-
plicate either question presented is more than enough 
reason to deny the petition. But this is an even worse 
vehicle because it arises from state court. At least one 
Justice has consistently maintained that the FAA 
merely announces a rule of federal procedure inappli-
cable to state-court proceedings. Therefore, if the Court 
were to grant review, there would likely be, at most, 
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eight Justices available to opine on the questions pre-
sented, creating the distinct possibility of a fractured 
decision that would sow confusion rather than clarity 
on the questions presented.  

 III. Because the decision below does not impli-
cate either question presented, the Court should deny 
review no matter how substantial the split of authority 
is and no matter how important. It is worth noting, 
however, that the questions presented have not actu-
ally generated a meaningful split of authority. And 
they are not important.  

 On the first question presented, the petition does 
not cite any case decided in the last nineteen years 
that even arguably conflicts with Petitioner’s position. 
The petition cites only three cases in the past ten years 
that raise the issue at all. This likely reflects that mod-
ern arbitration agreements are drafted to eliminate 
the first question presented entirely. On the second 
question presented, the alleged split is illusory and 
simply reflects that different parties have raised dif-
ferent challenges to delegation clauses in different 
cases.  

 
I. THIS CASE IS A POOR VEHICLE BECAUSE 

IT DOES NOT IMPLICATE THE QUES-
TIONS PRESENTED  

 Both of the questions presented ask the Court to 
expound on the requirements imposed by the FAA. The 
first question asks the Court to address whether the 
FAA allows courts to read a general choice-of-law 
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clause to incorporate a state law rule that is incon-
sistent with the FAA. The second question asks the 
Court to address the extent to which the FAA requires 
courts to enforce a delegation clause.  

 The Nebraska Supreme Court’s holding below 
does not implicate either of these questions. The Court 
held that (a) Nebraska law prohibited it from enforcing 
the arbitration and delegation clauses in the parties’ 
agreement and (b) that this Nebraska law was not sub-
ject to the FAA in light of the McCarran-Ferguson Act. 
Petitioner does not seek review of these conclusions. 
And for good reason. The first conclusion is a question 
of state law and non-reviewable by this Court. The sec-
ond conclusion turns on the narrow question of 
whether the application of Neb. Rev. Stat. § 25-
2602.01(f )(4) has a sufficient nexus to the business of 
insurance to fall within the coverage of the McCarran-
Ferguson Act.  

 These conclusions—that the arbitration and dele-
gation clauses in this case are illegal under Nebraska 
law and not subject to the FAA—must therefore be ac-
cepted as the starting point for this case. This creates 
two fatal vehicle problems.  

 First, the conclusions above eliminate any reason 
to interpret the choice-of-law or delegation clauses that 
are the focus of Petitioner’s questions presented.  

 Section 25-2602.01(f )(4) prohibits the use of an 
agreement to arbitrate as well as the delegation clause 
in this case. It is not waivable by the parties. Neb. Rev. 
Stat. § 25-2602.01(d). The choice-of-law clause and 
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its meaning are therefore irrelevant. The parties could 
have agreed expressly that the FAA would govern the 
arbitration clause, and it would not have changed the 
outcome. The Nebraska Supreme Court would still 
have been prohibited from compelling arbitration. It 
would likewise have been bound to ignore the delega-
tion clause. And it would have found that the McCar-
ran-Ferguson Act exempts the Nebraska law from the 
application of the FAA.  

 The Nebraska Supreme Court did address and re-
ject Petitioner’s argument that Respondents had not 
specifically challenged the delegation clause. Pet. App. 
21a. But the Court reasoned that “[h]aving concluded 
that Citizens lodged a specific challenge against the 
validity of the delegation provision as contrary to 
the antiarbitration provision in § 25-2602.01(f )(4), we 
next consider whether the RPA is within the scope of 
that provision.” Pet. App. 31. The court then concluded 
that the delegation clause was prohibited by § 25-
2602.01(f )(4), and that this application was exempt 
from the FAA by the McCarran-Ferguson Act. Id. at 
34a. It is therefore clear that the Nebraska Supreme 
Court viewed the delegation clause as well as the arbi-
tration clause to be illegal under state law.  

 If there were any doubt about whether the deci-
sion below depended upon the court’s interpretation of 
the choice-of-law clause or the delegation clause, that 
doubt is eliminated by the primary case on which the 
decision below relied. In Speece v. Allied Professionals 
Ins. Co., 289 Neb. 75 (2014), the Nebraska Supreme 
Court similarly concluded that § 25-2602.01(f )(4) 
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prohibited enforcement of an arbitration requirement 
in an insurance contract, and that this application  
was not subject to FAA preemption in light of the 
McCarran-Ferguson Act. Id. at 80-81. The contract in 
that case contained a choice-of-law clause expressly 
stating that the arbitration clause “shall be governed 
by the FAA.” Id. at 77-78. Likewise, the contract con-
tained a delegation clause stating that “[a]ny ques-
tions as to the arbitrability of any dispute or claim 
shall be decided by the arbitrator.” Id. at 78. But these 
provisions did not affect the outcome. The Nebraska 
Supreme court still concluded that § 25-2602.01(f )(4) 
prohibited the enforcement of the arbitration agree-
ment and that this rule was exempt from the FAA un-
der the McCarran-Ferguson Act. Id. at 80-81. Likewise, 
the Nebraska Supreme Court in this case discussed 
Speece and then concluded flatly that “agreements to 
arbitrate future controversies in insurance policies are 
invalid under Nebraska law.” Pet. App. 18a.  

 This analysis explains why “the Nebraska Su-
preme Court did not cite or discuss Mastrobuono.” Pet. 
11. This omission is not, as Petitioner suggests, “re-
markabl[e].” Id. Mastrobuono is a case about how to 
interpret a choice-of-law clause under the FAA. The 
Nebraska Supreme Court concluded that Nebraska 
law prohibited it from enforcing the agreement regard-
less of the parties’ choice of law, and that this rule was 
exempt from the FAA. The choice-of-law clause was 
therefore not relevant.  

 The Nebraska Supreme Court’s decision was in no 
way an act of judicial hostility toward arbitration as 
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the petition implies. Pet. 13. To the contrary, it was  
a faithful application of a federal statute—the  
McCarran-Ferguson Act—which was consistent with 
the decision of “[e]very federal appellate court to ad-
dress this issue.” Kremer, 280 Neb. at 606. Indeed, in 
both Kremer and Speece, the Nebraska Supreme Court 
ultimately concluded that, while Neb. Rev. Stat. § 25-
2602.01(f )(4) was not subject to the FAA, its applica-
tion in those cases was preempted by other federal 
statutes, which specifically regulate insurance and 
therefore were not precluded by the McCarran- 
Ferguson Act. See Kremer, 280 Neb. at 594 (holding 
that § 25-2602.01(f )(4) was preempted by federal reg-
ulations under the Federal Crop Insurance Act); 
Speece, 289 Neb. at 82 (holding that § 25-2602.01(f )(4) 
was preempted by the Liability Risk Retention Act). As 
a result, the court ultimately held in both Kremer and 
Speece that arbitration was required. The Nebraska 
Supreme Court has shown no antipathy toward arbi-
tration; it just disagreed with Petitioner below about 
the scope of the McCarran-Ferguson Act.  

 Second, even if § 25-2602.01(f )(4) were waivable 
and the intent of the parties governed, this case would 
still not implicate the questions presented. Petitioner 
cites Mastrobuono for the proposition that a general 
choice-of-law clause should not be read to incorporate 
state-law rules that are inconsistent with the FAA.2 

 
 2 The petition states the rule a bit more broadly, saying that, 
under the FAA, a general choice-of-law clause should not be read 
to incorporate state rules that “evinc[e] hostility to arbitration.” 
Pet. ii. But, as described above, the FAA does not preempt hostility  
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But Respondents have never disputed that point. Ra-
ther, Respondents’ argument was that the state law at 
issue here, while clearly a restriction on arbitration, is 
not inconsistent with the FAA. Rather, the McCarran-
Ferguson Act eliminates the application of the FAA to 
this provision. Accordingly, this is not a case where the 
normal interpretive rules of the FAA apply.  

 For the same reason, the FAA does not govern how 
courts should interpret and enforce a delegation clause 
where the delegation clause is prohibited by state law, 
and that law is not subject to the FAA. By analogy, if 
this same contract were used for an agreement involv-
ing only intrastate commerce, it would be passing 
strange to say that, under the FAA, a general choice-
of-law clause should not be read to incorporate state 
rules that restrict arbitration. Just as the FAA has 
nothing to say about state laws that restrict arbitra-
tion in contracts involving intrastate commerce, the 
FAA likewise has nothing to say about state laws that 
restrict arbitration in the course of regulating insur-
ance contracts. 

 Petitioner presumably disagrees that the applica-
tion of Neb. Rev. Stat. § 25-2602.01(f )(4) to the arbitra-
tion and delegation clauses in this case is excluded 
from the FAA by the McCarran-Ferguson Act. It ar-
gued this point vigorously below. Pet. App. 19a. But the 
petition does not seek review on that question or 

 
to arbitration where such hostility is expressly authorized by fed-
eral law. And where the FAA does not preempt state law, the pe-
tition offers no reason why a court should not revert to the law of 
the state chosen by the parties.  
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attempt to explain why it warrants review. Because the 
petition does not seek review on the only point about 
which the parties really disagreed below, this case is 
an exceedingly poor candidate for certiorari.  

 
II. THIS CASE IS A POOR VEHICLE BE-

CAUSE IT ARISES FROM A STATE COURT  

 There is a substantial argument that the FAA 
should not be read to apply to state courts. As Justice 
Thomas has explained: 

 At the time of the FAA’s passage in 1925, 
laws governing the enforceability of arbitra-
tion agreements were generally thought to 
deal purely with matters of procedure rather 
than substance, because they were directed 
solely to the mechanisms for resolving the un-
derlying disputes. As then-Judge Cardozo ex-
plained: “Arbitration is a form of procedure 
whereby differences may be settled. It is not a 
definition of the rights and wrongs out of 
which differences grow.” Berkovitz v. Arbib & 
Houlberg, Inc., 230 N.Y. 261, 270, 130 N.E. 
288, 290 (1921) (holding the New York arbi-
tration statute of 1920, from which the FAA 
was copied, to be purely procedural). It would 
have been extraordinary for Congress to at-
tempt to prescribe procedural rules for state 
courts. 

Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 
265, 286-88 (1995) (Thomas, J., dissenting). 
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 The structure of the FAA is consistent with this 
understanding. While § 2 of the FAA does not speak 
one way or another to its application in state court, the 
remaining provisions of the Act “clearly rest on the as-
sumption that federal courts have jurisdiction to en-
force arbitration agreements only when they would 
have had jurisdiction over the underlying dispute.” Id. 
at 291. That is, § 2 does not confer federal-question ju-
risdiction, which suggests that it does not truly create 
substantive federal rights. Id.  

 Finally, to the extent that the FAA is ambiguous, 
federalism principles suggest that the Court should de-
mand a clear statement before reading a federal stat-
ute as dictating the procedures employed by state 
courts. Id. at 292. 

 To be sure, the Court has held otherwise, and six 
members of the Court have applied the FAA to state 
courts in light of that precedent. See, e.g., Kindred 
Nursing Ctrs., 137 S. Ct. at 1424. However, Justice 
Thomas has consistently declined to engage in any in-
terpretation of how the FAA applies in cases arising 
out of state courts. See Preston, 552 U.S. at 363 (dis-
senting opinion); Allied-Bruce Terminix Cos., 513 U.S. 
265, 285-297 (1995) (same); Buckeye Check Cashing, 
Inc. v. Cardegna, 546 U.S. 440 (2006) (same); Green 
Tree Financial Corp. v. Bazzle, 539 U.S. 444, 460 (2003) 
(same); Casarotto, 517 U.S. at 689 (same). Justice 
Gorsuch has not, to Respondents’ knowledge, had oc-
casion to decide whether the application of the FAA 
to state courts is so inconsistent with the original 
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understanding of the statute and principles of federal-
ism that the contrary precedent should be followed.  

 Granting review in this case would therefore re-
sult in briefing and argument regarding the applica-
bility of the FAA to state courts. And it could lead to a 
fractured decision in which one or more Justices may 
not feel it appropriate to opine on the standards for ap-
plying the FAA.3 Even if the questions raised by the 
petition warranted review (and they do not), the Court 
would be better served by waiting for a case arising out 
of federal court, in which the full Court could opine on 
the questions presented. 

 
III. THE QUESTIONS PRESENTED ARE NOT 

SUBJECT TO A MEANINGFUL SPLIT OF 
AUTHORITY AND ARE NOT IMPORTANT 

 Because the decision below does not implicate ei-
ther question presented, the Court should deny review 
no matter how substantial the split of authority is and 
no matter how important the issue. It is worth noting, 
however, that the questions presented have not gener-
ated a meaningful split of authority. And they are not 
important.  

 
 3 To the extent the Court were inclined to revisit the question 
of whether the FAA applies to state courts, this case would be a 
poor vehicle to address that question as well. Because the McCar-
ran-Ferguson Act already renders the FAA inapplicable in this 
case, there is no reason to reach the question of whether the FAA 
binds state courts.  
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 1. On the first question presented, the petition 
identifies nineteen cases that, consistently with Mas-
trobuono, read a general choice-of-law clause to not in-
corporate a state-law rule that is preempted by the 
FAA. Pet. 16-19. 

 The petition identifies only three cases that osten-
sibly read a choice-of-law clause as incorporating rules 
that conflict with the FAA. Pet. 19. All three were de-
cided at least nineteen years ago and all three are ar-
guably consistent with Mastrobuono.  

 In Mastrobuono, this Court considered an agree-
ment that specifically called for arbitral rules that the 
Court read as allowing punitive damages. But the 
agreement also contained a general choice-of-law 
cause selecting New York law, which does not allow pu-
nitive damages to be awarded in arbitration. The Court 
resolved this apparent conflict in favor of allowing ar-
bitration of the punitive damages claim.  

 Each of the cases cited by the petition is distin-
guishable from Mastrobuono. In Frizzell Const. Co. v. 
Gatlinburg, L.L.C., 9 S.W.3d 79 (Tenn. 1999), the court 
applied a Tennessee rule barring arbitration of fraud-
ulent inducement claims, but the decision gives no in-
dication that the parties’ agreement adopted arbitral 
rules to the contrary, as was the case in Mastrobuono. 
In Ekstrom v. Value Health, Inc., 68 F.3d 1391, 1396 
(D.C. Cir. 1995), the court applied a Connecticut rule 
imposing a 30-day limitation period for challenging ar-
bitral awards in court. But there was no indication that 
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the arbitral rules referenced in the contract imposed a 
different review period.  

 In State Farm Mut. Auto. Ins. Co. v. George Hyman 
Const. Co., 715 N.E.2d 749, 756 (Ill. App. Ct. 1999), an 
intermediate appellate court considered an Illinois 
rule that a party may waive the right to arbitrate by 
pursuing claims for too long in court. This created ten-
sion with the AAA rule that parties cannot waive the 
right to arbitrate. Id. at 757. But the court resolved 
this tension by applying the rule that “an ambiguous 
contract should be construed against the drafter.” Id. 
at 755. This Court applied the same rule as a valid 
canon under the FAA in Mastrobuono itself. 514 U.S. 
at 62-63.  

 The first question presented is also not important 
because the problem the petition identifies is trivially 
easy to avoid. A party that wants the FAA to apply to 
the arbitration clause in its contract can simply draft 
its contract to say so expressly. Indeed, this appears to 
be standard practice in arbitration agreements these 
days. See, e.g., Epic Systems v. Lewis, No. 16-285, Pet. 
App. 35a (“I agree that this agreement is made pursu-
ant to and shall be governed under the Federal Arbi-
tration Act.”); AT&T Mobility Servs. LLC v. Payne, No. 
3:17-cv-00649, 2018 WL 935441, at *2 (W.D. Ky. Feb. 
16, 2018) (“The Agreement at issue in this case ex-
pressly states that it is ‘governed by the Federal Arbi-
tration Act[.]’ ”); Hanson v. Prime Commc’ns LP, No. 
1:17-cv-161-VEH, 2017 WL 1035679, at *2 (N.D. Ala. 
Mar. 17, 2017) (same); Telecom Decision Makers, Inc. v. 
Birch Commc’ns, Inc., No. 3:14-cv-613, 2015 WL 
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5722817, at *2 (W.D. Ky. Sept. 29, 2015) (same); 
Langlois v. Amedisys, Inc., No. 15-cv-835, 2016 WL 
4059670, at *2 (M.D. La. July 27, 2016) (same); Dear-
mon v. Bestway Rent-To-Own, No. 3:14-cv-0900, 2014 
WL 1961911, at *2 (M.D. Tenn. May 15, 2014) (same). 
That may be why, out of the 22 cases that Petitioner 
cites as having addressed this issue, only three were 
decided in the last ten years. This is an issue that 
courts rarely need to address, is virtually always de-
cided correctly, and can be avoided entirely through 
properly drafted contracts.  

 2. The second question presented asks the Court 
to address how the FAA requires courts to sever and 
enforce a delegation clause. As explained above, this 
case is not an appropriate vehicle for addressing that 
question because the court below found that the 
McCarran-Ferguson Act rendered the FAA inapplica-
ble. However, even if the Court could reach the ques-
tion, it would find no split of authority.  

 There are two separate reasons for rejecting a 
challenge to a delegation clause. First, courts must en-
force a delegation clause where a party claims that the 
arbitration agreement is invalid, but the reason for in-
validating the underlying agreement does not also ap-
ply to the delegation clause. See Rent-A-Center, 561 
U.S. at 73 (finding that the arguments preserved by de-
fendant “clearly did not go to the validity of the dele-
gation provision”). This reflects that, under the FAA, a 
delegation clause must be treated as severable from 
the underlying arbitration agreement. Second, when a 
party makes an argument on appeal that does speak 
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directly to a delegation clause, courts may find that the 
argument was not properly preserved below. Id. at 72 
(finding one of plaintiff ’s arguments waived because 
“nowhere in his opposition to [defendant’s] motion to 
compel arbitration did he even mention the delegation 
provision”). This simply reflects the normal rules of 
waiver in civil litigation.  

 But the petition is wrong to suggest that, where 
an argument is properly preserved, a court must refuse 
to invalidate a delegation clause simply because “ob-
jections to arbitration . . . apply equally to the delega-
tion clause itself.” Pet. ii. If a plaintiff opposed a motion 
to compel arbitration on the ground that the defendant 
forced him to sign the contract at gunpoint, he could 
potentially waive any challenge to the delegation 
clause by failing to raise it in court. But nobody would 
seriously contend that a plaintiff who properly pre-
served a duress defense to the delegation clause would 
be forced into arbitration because the defense “applies 
equally to” both the arbitration clause and the delega-
tion clause.  

 Indeed, in Rent-A-Center itself, the Court acknowl-
edged that the plaintiff could have raised the same de-
fense to the delegation clause as he had raised to the 
arbitration clause if only he had properly preserved it. 
Id. at 74 (“It may be that had Jackson challenged the 
delegation provision by arguing that these common 
procedures as applied to the delegation provision ren-
dered that provision unconscionable, the challenge 
should have been considered by the court.”). There is 
nothing magical about delegation clauses that creates 
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special rules for challenging them. If a party properly 
raises and preserves an argument as to why the agree-
ment is invalid, there is no basis in contract law or this 
Court’s precedents to say that a court may not decide 
that threshold question.  

 When understood in this light, there is no split of 
authority on the second question presented. There is 
simply variation in what arguments the parties in 
each case have raised. In each case cited by Petitioner 
in which the court enforced a delegation clause, the 
court concluded that a party either waived its argu-
ment against the delegation clause or presented an ar-
gument that addressed only the validity of the 
underlying arbitration agreement.  

 In South Jersey Sanitation v. Applied Underwrit-
ers, 840 F.3d 138 (3d Cir. 2016), the plaintiff argued 
only that the RPA was procured by fraudulent repre-
sentations about the price of the insurance, but sug-
gested no fraud regarding the delegation clause. Id. at 
144 (“It is plain from these paragraphs that South  
Jersey alleges no arbitration provision-specific 
fraud. . . .”).  

 In Milan Express Co. v. Applied Underwriters Cap-
tive Risk Assur. Co., 590 F. App’x 482 (6th Cir. 2014), 
the plaintiff never presented or preserved the argu-
ment that § 25-2602.01(f )(4) independently invali-
dated the delegation clause. Rather, the plaintiff only 
claimed that: “Pursuant to Nebraska Revised Statute 
§ 25-2602.01(f )(4), the arbitration clause in the Agree-
ment between Milan and Applied Underwrite[r]s is 
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unenforceable.” Motion to Stop Arbitration, Dkt. 5 at 
11, Milan Express Co. v. Applied Underwriters Captive 
Risk Assurance Co., No. 1:13-cv-01069 (W.D. Tenn. 
Mar. 14, 2013). See also Jade Apparel, Inc. v. United As-
surance, Inc., No. A-2001-14T1, 2016 WL 5939470 (N.J. 
Super. Ct. App. Div. Oct. 13, 2016) (relying on Milan 
Express with no indication that the plaintiff preserved 
an independent argument challenging the delegation 
clause). 

 Conversely, the cases that invalidate delegation 
clauses all find that a party has preserved a valid basis 
to show that the delegation clause is itself invalid. In 
Minnieland Private Day Sch., Inc. v. Applied Under-
writers Captive Risk Assurance Co., Inc., the plaintiff 
“expressly asserted that, under Section 38.2-312, ‘the 
court must resolve the validity of the arbitration provi-
sion,’ an argument relevant only to the enforceability 
of the delegation provision.” 867 F.3d 449, 456 (4th Cir. 
2017). This Court subsequently denied review. Applied 
Underwriters Captive Risk Assurance Co. v. Min-
nieland Private Day Sch., Inc., 138 S. Ct. 926 (2018). 

 Likewise, in Ramar Prod. Servs., Inc. v. Applied 
Underwriters, Inc., the plaintiff “argued that both the 
delegation clause and the arbitration agreement were 
unconscionable.” No. D071443, 2017 WL 6546317, at *5 
(Cal. Ct. App. Dec. 22, 2017) (unpublished opinion). The 
court therefore concluded that because the plaintiff 
“made a specific challenge to the delegation clause, the 
trial court was required to resolve the merits of that 
challenge.” Id.  
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 Thus, even if the Court could reach the second 
question presented in this case without becoming mired 
in the question of whether the McCarran-Ferguson Act 
exempts the delegation clause from the FAA (and it 
cannot), it would still find no split of authority. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The petition for a writ of certiorari should be de-
nied. 
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