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INTEREST OF AMICI CURIAE

The Chamber of Commerce ofthe United States of
America (“U.S. Chamber”) is the world’s largest busi-
ness federation.! It represents 300,000 direct mem-
bers and indirectly represents the interests of more
than three million businesses and professional organ-
1zations of every size and in every sector and geo-
graphic region of the country. An important function
of the U.S. Chamber is to represent its members’ in-
terests in matters before Congress, the Executive
Branch, and the courts. To that end, the U.S. Cham-
ber regularly files amicus curiae briefs in courts
throughout the country, including this Court, on is-
sues of concern to the business community.

The business community has a particular interest
in the interpretive principles applied to federal regu-
lations. Given the breadth of federal regulations, vir-
tually every business in America, large or small, has
at least some portion of its work regulated by federal
agencies. These businesses have a strong interest in
the proper interpretation of agency regulations. See
Auer v. Robbins, 519 U.S. 452 (1997); Bowles v. Semi-
nole Rock & Sand Co., 325 U.S. 410, 414 (1945).

The U.S. Chamber alsohas an interestinthis case
because it involves a veteran who was wrongly denied
disability benefits. The U.S. Chamber actively sup-

1 Pursuant to Rule 37.6, amici affirm that no counsel for a party
authored this brief in whole or in part and that no person other
than amici, their members, or their counsel made any monetary
contributions intended to fund the preparation or submission of
this brief. The parties consented to this filing.
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portsveteransthrough “Hiring Our Heroes,” a nation-
wide initiative launched in March 2011 to help veter-
ans, transitioning service members, and military
spouses find meaningful employment opportunities.
See About Hiring Our Heroes, https:/www.hiringour-
heroes.org/about-hiring-our-heroes/ (last visited Jan-
uary 29, 2019). To date, more than 31,000 veterans
and military spouses have obtained employment op-
portunities through Hiring Our Heroes events. And
more than 505,000 veterans and military spouses
have been hired by more than 2,000 companies as part
of the “Hiring 500,000 Heroes” campaign. Id. Given
its commitment to supporting veterans, the U.S.
Chamber has an interest in ensuring that veterans
like Petitioner do not have their rights abridged by
vacillating agency interpretations.

The Business Roundtable is an association of chief
executive officers of leading U.S. companies working
to promote a thriving U.S. economy and expanded op-
portunity for all Americans. Business Roundtable
members lead companies that together have more
than $7 trillion in annual revenues and employ more
than 15 million employees. Business Roundtable was
founded on the belief that businesses should play an
active and effective role in the formation of public pol-
icy, and the organization regularly participates in lit-
1gation as amicus where important business interests
are at stake. Those interests include the clarity and
stability of federal agency regulations to which its
members and their companies are subject.

Association of American Railroads (“AAR”) is an
incorporated, nonprofit trade association representing
the nation’s major freight railroads, many smaller
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freight railroads, Amtrak, and some commuter au-
thorities. AAR’s members operate approximately 83
percent of the rail industry’s line haul mileage, pro-
duce 97 percent of its freight revenues, and employ 95
percentofrail employees. In matters of significant in-
terest to its members, AAR frequently appears before
Congress, administrative agencies, and the courts on
behalf of the railroad industry. AAR’s member rail-
roads are subject to regulation by a number of federal
agencies and therefore have a strong interest in the
proper interpretation of agency regulations.

INTRODUCTION AND
SUMMARY OF ARGUMENT

I. The business community benefits from laws
that are clearly written and consistently applied. No-
tice-and-comment rulemaking provides businesses
with an opportunity to help shape the regulatoryland-
scape in which they operate. When the rulemaking
process functions properly, regulated companies re-
ceive fair notice of what conduct is required or prohib-
1ited and are able to order their operations accordingly.

Auer deference creates astrongincentive for agen-
cies to adopt vague regulations that they can later in-
terpret however they see fit. This practice upsets the
expectationsofregulated parties and deprivesthem of
the notice provided through rulemaking. Where agen-
cies adopt vague regulations, businesses must at-
tempt to predict how the agency will interpret those
regulations and also how likely the agency is to
change that interpretationin the future—often with
no warning or opportunity to comment. Auer defer-



ence also makes it difficult to track an agency’s shift-
ing interpretations, which frequently appear in un-
published manuals, third-party letters, and amicus
briefs.

II. Experience demonstrates the harmful real-
world effects Auer has on businesses. In many cases,
Auer deference has led courts to uphold agency inter-
pretations that appear in obscure locations and do not
comport with the best reading of the regulations in
question. The result is increased compliance costs
and staggering damages claims that cannot be pre-
dicted fairly from the rules.

III. Auer and Seminole Rock should be overruled
because they violate separation-of-powers principles
and conflict with the Administrative Procedure Act
(“APA”). Auer deference violates separation-of-pow-
ers principles because it allows agencies both to write
the laws and interpret them. Auer deference also con-
flicts with the plain language of Section 706 of the
APA, which requires “the reviewing court [to] ... deter-
mine the meaning or applicability of the terms of an
agency action.” 5 U.S.C. § 706 (emphasis added).

Policy considerations do not support continued ad-
herence to Auer and Seminole Rock either. An
agency’s policy preferences, which are always subject
to change, have no bearing on the purely interpretive
task of deciding what the text of a rule means. Elimi-
nating Auer deference will not prevent agencies from
interpreting the rules they issue, or from amending
those rules prospectively based on changed policy
preferences. Rather, overruling Auer and Seminole
Rock would simply ensure that when an agency issues
a rule, that rule is always given its best meaning.

4



ARGUMENT

I. Auer Deference Increases Regulatory Un-
certainty.

“A fundamental principle in our legal system is
that laws which regulate personsor entities must give
fair notice of conduct that is forbidden or required.”
F.C.C. v. Fox Television Stations, Inc., 567 U.S. 239,
253 (2012). To ensure that federal regulations comply
with this fundamental principle, the APA generally
requires agencies to engage in notice-and-comment
rulemaking before issuing substantive, binding regu-
lations. See 5 U.S.C. § 553(b); see also 38 U.S.C.
§ 501(d) (“The provisions of section 553 of title 5 shall
apply, without regard to subsection (a)(2) of that sec-
tion, to matters relating to loans, grants, or benefits
under a law administered by the Secretary.”). Notice-
and-comment rulemaking is grounded in “notions of
fairness” because it promotes “informed administra-
tive decisionmaking” by allowing an agency to enact
regulations “only after affording interested persons
notice and an opportunity to comment.” Chrysler
Corp. v. Brown, 441 U.S. 281, 316 (1979).

Notice-and-comment rulemaking provides busi-
nesses with an important opportunity to help shape
the administrative decisions that govern their indus-
tries. Every decision that a business makes—from
hiring employees and opening new facilities to mar-
keting and selling its products—requires an assess-
ment of the legal implications of that decision. Where
notice-and-comment rulemaking is used, businesses
have the opportunity to present information to sup-



port the most sensible solutions to regulatory ques-
tions that affect their industries. And even where a
regulated company’s views are not reflected in the fi-
nal regulations, businesses still benefit from having
participated in the process because they gain a better
understanding of the standards by which their con-
duct will be judged.

Auer and Seminole Rock undermine the important
role played by notice-and-comment rulemaking. As
the Court has explained, Auer deference encourages
agencies to “promulgate vague and open-ended regu-
lations that they can later interpret as they see fit,
thereby ‘frustrat[ing] the notice and predictability
purposes of rulemaking.” Christopher v. SmithKline
Beecham Corp., 567 U.S. 142, 158 (2012) (quoting
Talk America, Inc. v. Mich. Bell Tel. Co., 564 U.S. 50,
69 (2011) (Scalia, J., concurring)). The temptation for
the agency to side-step formal rulemaking makes
sense from the agency’s perspective: issuing “vague
regulations ... maximizes agency power and allows
the agency greater latitude to make law through ad-
judication rather than through the more cumbersome
rulemaking process.” Thomas Jefferson Univ. v.
Shalala, 512 U.S. 504, 525 (1994) (Thomas, J., dis-
senting, joined by Stevens, O’Connor, Ginsburg, JJ.).
But this incentive comes at the expense of clarity and
predictability.

Seminole Rock and Auer also harm regulated com-
panies by making it difficult to keep track of an
agency’s shifting views. When agencies engage in no-
tice-and-comment rulemaking, they publish proposed
rules in the Federal Register, and regulated parties
know that they must watch the Federal Register for
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rules that could affect them. But tracking an agency’s
interpretations of vague regulations is considerably
more challenging because those interpretations could
appear almost anywhere. For example, in Auer, the
Court deferred to an agency interpretation advanced
for the first time in an amicus brief. 519 U.S. at 461;
accord Chase Bank USA, N.A. v. McCoy, 562 U.S. 195,
208 (2011).2 The Court also has deferred to one
agency’s interpretation of another agency’s regula-
tion. See Pauley v. BethEnergy Mines, Inc., 501 U.S.
680, 696-99 (1991). And the Ninth Circuit recently
deferred to an interpretation set forth in an agency
field manual that claimed not to be “a device for es-
tablishing interpretive policy.” Marsh v. J. Alexan-
der’s LLC, 905 F.3d 610, 627 (9th Cir. 2018). The Auer
doctrine has created a world in which businesses must
scour court dockets, amicus briefs, agency websites,
internal field manuals, letters sent to other compa-
nies, and other agencies’ policies to fully understand
the regulatory regime in which they operate.

The business community suffers from this ap-
proach to regulation. Where agencies promulgate
vague rules that they can interpret later in a myriad
of ways, companies have difficulty predicting what
conduct is required or prohibited. Under Auer, it is
not enough for a regulated entity to hire “an army of
perfumed lawyers and lobbyists” to determine the

2 Commentators have observed that certain agencies have “be-
come particularly aggressive in ‘attempt[ing] to mold statutory
interpretation and establish policy by filing “friend of the court’
briefs in private litigation.” E.I. Du Pont De Nemours & Co. v.
Smiley, 138 S. Ct. 2563, 2564 (2018) (Gorsuch, J., respecting the
denial of certiorari).

7



fairest reading of vague regulations or to seek guid-
ance from the agency. Gutierrez-Brizuela v. Lynch,
834 F.3d 1142, 1152 (10th Cir.2016) (Gorsuch,d., con-
curring). “Even if the [regulated party] somehow
manage[s]” to divine the agency’s preferred interpre-
tation, it “must always remain alert to the possibility
that the agency will reverse its current view 180 de-
grees anytime based merely on the shift of political
winds and still prevail.” Id. This approach is incon-
sistent with the fundamental due process notion that
regulated parties must be “free to steer between law-
ful and unlawful conduct.” Grayned v. City of Rock-
ford, 408 U.S. 104, 108-09 (1972).

In Christopher, the Court took an important step
to limit Auer and Seminole Rock by refusing to defer
to an agency’s interpretation of ambiguous regula-
tions that “impose[d] potentially massive liability ...
for conduct that occurred well before that interpreta-
tion was announced.” 567 U.S. at 155-56. But Chris-
topher has not eliminated Auer’s adverse effects on
businesses. On the contrary, Auer deference has con-
tinued to “metastisiz[e]” in the intervening years.
United Student Aid Funds, Inc. v. Bible, 136 S. Ct.
1607, 1608 (2016) (Thomas, J., dissenting from denial
of certiorari).

II. Auer Deference In Action: A Litany of
“Greatest Misses.”

Auer deference leads to results that depart from
the best reading of applicable regulations and that in-
crease regulatory uncertainty. Several “greatest
misses” illustrate the need for Auer and Seminole
Rock to be overruled.



A recent en banc Ninth Circuit decision epito-
mizes the uncertainty created by Auer’s “nesting
dolls” approach to layer upon layer of deference.
Marsh, 905 F.3d at 634 (Graber, J., concurring in part
and dissenting in part). At issue in Marsh was the
interpretation of the Department of Labor’s “dual
jobs” regulation for tipped employees—a regulation
that itself “d[oes] not track the statute.” Id. at 639
(Ikuta, J., dissenting). “As it has done on many earlier
occasions, the [Department of Labor] issued its” inter-
pretationof the “dual jobs” regulation “through an un-
published internal manual, and then sought
controlling deference via an amicus brief.” Id. at 651
(Ikuta, dJ., dissenting). That interpretation perplex-
ingly defined one term (“dual jobs”) to have two differ-
ent meanings. Id. at 634 (Graber, J., concurring in
part and dissenting in part). Both the district court
and the Ninth Circuit panel recognized the problems
with the agency’s interpretation and refused to defer
to it, characterizing the position as “a de facto new
regulation masquerading as an interpretation.” Id. at
617. But the en banc Ninth Circuit relied on Auer to
reverse, id. at 632, exposing businesses “to staggering
damages claims.” Id. at 651 (Ikuta, J., dissenting).

The story does not end there. After the en banc
Ninth Circuit decision, the Department of Labor re-
vised its interpretation of the rule, rejecting the inter-
pretation of “dual jobs” to which the Ninth Circuit
deferred. See U.S. Dep’t of Labor, Opinion Letter
FLSA2018-27 (Nov. 8, 2018), https:/www.dol.gov/
whd/opinion/FLSA/2018/2018_11_08_27_FLSA.pdf.
But because of this rapid change in position, a federal



court recently refused to defer to the agency’s new in-
terpretation, leaving the meaning of the regulationin
flux once again. See Cope v. Let’s Eat Out, Inc., — F.
Supp. 3d —, 2019 WL 79367, at *5 (W.D. Mo. Jan. 2,
2019). The result is aregulatoryhall of mirrors where
the hundreds of thousands of businesses that hire
tipped employees cannotreliably determine the mean-
ing of a rule they are required to follow.

Tales of similarly problematic applications of Auer
deference abound. In another case, Auer deference led
the D.C. Circuit to uphold an agency interpretation
“dramatically expand[ing] the number of people” who
can “examine highly sensitive personnel security
files.” Bigelow v. Dep’t of Defense, 217 F.3d 875, 881—
82 (D.C. Cir. 2000) (Tatel, J., dissenting). These files
contain “information about political associations,
criminal or dishonest conduct, mental illness, family
relationships, financial circumstances, drug and alco-
hol use, sexual behavior, etc.” Id. at 878. Because of
the sensitivity of that information, federal regulations
specified adiscrete list of officials who could access the
security files. See id. But based on “nothing more
than the position of the U.S. Attorney and the two
AUSAs who signed the brief,” the Governmentread in
an exceptionthat gave additional access “to any su-
pervisor anywhere in the Department who doubts an
employee’s loyalty.” Id. at 880. The D.C. Circuit nev-
ertheless deferred. Id. at 881-82.

Likewise in Kentuckians for Commonwealth Inc.
v. Rivenburgh, 317 F.3d 425 (4th Cir. 2003), the
Fourth Circuit granted Auer deference to an agency
interpretation that had not even been articulated by
the agency in question. Instead, the court “divine[d]”
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and then deferred to an interpretation that likely con-
tradicted the text of the regulation. Id. at 450-51
(Luttig, J., concurring in part and dissenting in part).
The majority accomplished this divination by “review-
ing the ten years of correspondence between the EPA
and the Corps.” Id. at 451 (Luttig, J., concurring in
part and dissenting in part). The holding imposes on
regulated companies the task of parsing years of
agency correspondence to decipher an interpretation
that contradicts the text of the rule.

Just weeks ago, a panel of the D.C. Circuit issued
yet another opinion “demonstrat[ing] the perils of de-
ferring to an agency’s wayward interpretation of its
own regulation.” San Diego Gas & Electric Co. v.
FERC, — F.3d —, 2019 WL 190306, at *14 n.4 (D.C.
Cir. Jan. 15, 2019) (Randolph, J., dissenting). The
case involved a Federal Energy Regulatory Commis-
sionincentive regulationthat grants utilities the right
to “[r]ecove[r] ... 100 percent of prudently incurred
costs of transmission facilities that are cancelled or
abandoned due to factors beyond the control of the
public utility.” Id. at *2; see id. at *10 (quoting 18
C.F.R. § 35.35(d)(1)(v1)). Even though the regulation
does not exclude costs based on when they were in-
curred, FERC interpreted this “100 percent” recovery
rule as applying only to costs incurred after FERC 1is-
sues an order determining that a facility is eligible for
the incentive. See id. at *5. As a result, the order
“granted [the utility] some $15 million less than 100
percent of the costs of the project.” Id. at *14 (Ran-
dolph, J., dissenting).

11



The Commission defended its interpretation by
invoking Auer deference,3 and a divided panel of the
D.C. Circuit granted the Commission’s request, “de-
fer[ring] to FERC’s interpretation” of the regulation.
Id. According to the panel majority, the Commission
reasonably read the regulation as allowing “less than
100 per cent” recovery “where circumstances so de-
mand.” Id. at *10. As that outcome shows, Auer def-
erence results in a regime under which businesses
cannot reliably anticipate a rule’s meaning even when
it speaks in clear, mathematical terms. A doctrine
that permits agencies to award less than 100 percent
of costs under a regulation stating that “100 percent”
of costs are recoverable, id., is not a doctrine worthy
of continued application.

Yet another example of an agency using Auer and
Seminole Rock to skirt notice-and-comment rulemak-
ing 1s Shalala v. Guernsey Memorial Hospital, 514
U.S. 87 (1995). There, a statute required the Secre-
tary of Health and Human Services to promulgate
regulations establishing rules for Medicare cost reim-
bursements. See id. at 91-92. The agency promul-
gated a rule, but that rule did not address the specific
reimbursement question Congress had delegated. See
id. at 92-93; id. at 103 (O’Connor, J., dissenting). In-
stead, the agency resolved the question in a subse-
quent reimbursement manual that did not go through
notice-and-comment rulemaking. See id. at 110
(O’Connor,d., dissenting). The Court granted control-
ling deference to that manual under Seminole Rock

3 Brief for Respondent Federal Energy Regulatory Commission,
San Diego Gas & Electric Co. v. FERC, No. 16-1433, at 2 (D.C.
Cir. filed Sept. 15, 2017).
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despite this shortcoming. Thus, Seminole Rock ena-
bled the agency to circumvent Congress’s mandate
and deprive “the public [of] a valuable opportunity to
comment on the regulation’s wisdom.” Id. (O’Connor,
dJ., dissenting).

Auer deference likewise has led to anomalous re-
sults in numerous other cases. See, e.g., Garco Con-
str., Inc. v. Spear, 138 S. Ct. 1052, 1053 (2018)
(Thomas, J., dissenting from denial of certiorari) (dis-
cussing Federal Circuit opinion that blessed the
Army’s “textually dubious” change to a rule interpre-
tation that favored the Army in a pending contract
dispute); United Student Aid Funds, Inc. v. Bible, 136
S. Ct. 1607, 1608 (2016) (Thomas, J., dissenting from
denial of certiorari) (criticizing Seventh Circuit opin-
ion that relied on Auer to find a defendant liable for
breach of contract based on an interpretation, an-
nounced for the first time in an amicus brief and that
was “at odds withthe regulatory scheme [and] defie[d]
ordinary English”); M.R. v. Dreyfus,697 F.3d 706, 716
(9th Cir. 2012) (Bea, J., dissenting from denial of re-
hearing en banc) (criticizing deference to Department
of Justice statement of interest asserting that “an
even-handed reduction of a voluntarily-provided wel-
fare benefit” constituted “discrimination’ under the”
Americans with Disabilities Act (emphasis added)).

In short, Auer deference gives agencies the incen-
tive to promulgate broad, shapeless regulations, thus
undermining the purpose of notice-and-comment rule-
making; license to ignore the most natural reading of
their own rules; and the ability to adopt interpreta-
tions in obscure, difficult-to-find locations beyond the
reach of many regulated parties. The result is great
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uncertainty for the business community and the
broader public who benefit from clear regulations that
provide fair notice of what is required or prohibited.
It also imposes significant costs, both in terms of com-
pliance and potential damages, for businesses of all
sizes that miscalculate the agency’s position.

III. Seminole Rock And Auer Should Be Over-
ruled.

Auer and Seminole Rock defy the Constitution’s
separation of powers, cannot be reconciled with the
text of the APA, and cannot be justified by policy con-
siderations. They should be overruled.

A. Auer and Seminole Rock Violate Separa-
tion-Of-Powers Principles.

Auer and Seminole Rock should be overruled be-
cause they violate separation-of-powers principles.
By giving “controlling weight” to most agency inter-
pretations, courts “violate a fundamental principle of
separation of powers—that the power to write a law
and the power to interpret it cannot rest in the same
hands.” Decker,568 U.S. at 619 (Scalia, J., concurring
in part and dissentingin part); see also The Federalist
No. 47 (James Madison) (“The accumulation of all
powers, legislative, executive, and judiciary, in the
same hands ... may justly be pronounced the very def-
inition of tyranny.”). This deference “to an agency’s
interpretation of its own rule encourages the agency
to enact vague rules which give it the power, in future
adjudications, to do what it pleases.” Talk America,
Inc., 564 U.S. at 69 (Scalia, J., concurring). In this

14



way, Auer 1s “a dangerous permission slip for the ar-
rogationof power.” Decker, 568 U.S. at 620 (Scalia, J.,
concurring in part, dissenting in part).

Auer deference also flouts the Constitution’s guar-
antee that cases and controversies will be decided by
“neutral decisionmakers who will apply the law as it
1s, not as they wish it to be.” Gutierrez-Brizuela, 834
F.3d at 1149 (Gorsuch, J., concurring). Just as a court
would not defer to an act of Congress purporting to
interpret a prior statute, so it should not defer to an
agency’s interpretation of its prior regulations. See
John F. Manning, Constitutional Structure and Judi-
cial Deference to Agency Interpretations of Agency
Rules, 96 Colum. L. Rev. 612, 651-54, 691-92 (1996).

This case demonstrates the threat to separation-
of-powers principles posed by Awuer and Seminole
Rock. In the middle of the adjudication of a veteran’s
benefit claim, the agency advanced an interpretation
ofits own regulation that caused Petitioner to lose ap-
proximately 23 years of retroactive benefits. See Pet.
App. 14a—15a & n.10. The Federal Circuit deferred to
the agency’s interpretation despite recognizing that
Petitioner had advanced a reasonable interpretation
of the agency’s rule. See Pet. App. 16a. “This type of
conduct ‘frustrates the notice and predictability pur-
poses of rulemaking, and promotes arbitrary govern-
ment,” Garco Constr., Inc., 138 S. Ct. at 1053
(Thomas, J., dissenting), resulting in “precisely the
abuse[] that the Framers sought to prevent,” Perez v.
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Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1213 (2015)
(Thomas, J., concurring).4

B. Auer and Seminole Rock Are Con-
trary To The APA.

The APA expressly provides that “the reviewing
court shall ... determine the meaning or applicability
of the terms of an agency action.” 5 U.S.C. § 706.5 The
statute further defines “agency action” to “includef]
the whole or a part of an agency rule.” 5 U.S.C.
§ 551(13). Section 706 thus “contemplatesthat courts,
not agencies, will authoritatively resolve ambiguities
i . regulations.” Perez, 135 S. Ct. at 1211 (Scalia,
dJ., concurringin the judgment) (emphasis added). De-
spite the Court’s contrary holdings in Auer and Semi-
nole Rock, the APA makes clear that it i1s “the

4 Stare decisis poses no obstacle to reversal because Auer and
Seminole Rock set forth a judge-made interpretative rule. See
Perez, 135 S. Ct. at 1214 n.1 (Thomas, J., concurring in the judg-
ment) (citing Caleb Nelson, Statutory Interpretation 701 (2011)).
The Court can set aside the doctrine in the same way it could set
aside other “judge-made rule[s]” when “experience has pointed
up the precedent’s shortcomings.” Pearson v. Callahan, 555 U.S.
223, 233 (2009).

5 The statutory dictate that courts, rather than agencies, inter-
pret regulations applies equally to the VA. See 38 U.S.C. § 502
(providing that review of VA rules “shall be in accordance with
chapter 7 of title 57); see also 38 U.S.C. § 7261(a)(1) (requiring
the Court of Appeals for Veterans Claims to “determine the
meaning or applicability of the terms of an action of the Secre-
tary”); 38 U.S.C. § 7292(d)(1) (requiring Federal Circuit to “hold
unlawful and set aside any regulation or any interpretation
thereof” it finds to be “an abuse of discretion, or otherwise not in
accordance with law”).
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responsibility of the court to decide whether the law
means what the agency says it means.” Id.

Auer deference contradicts this statutory scheme
by requiring courts to accept an agency’s interpreta-
tionofits own action that differsfromthe best reading
of that action. Indeed, “[s]o long as the agency does
not stray beyond the ambiguity in the text being in-
terpreted, deference compels the reviewing court to
‘decide’that the text means what the agency says.” Id.
at 1212 (Scalia, J., concurring in the judgment). Had
Congress contemplated the sort of plain-error review
that Auer imposes, it could have said so in the APA.
But Congress instead instructed courts to determine
the meaning of agency action, which requires more
than deferring to the agency except when its interpre-
tation 1s plainly erroneous.

Interpreting the APA to require judicial determi-
nation without Auer’s binding deference regime also
comports with traditional understandings of the
meaning of judicial review. It is one thing for an
agency to express its views on what its regulation
means and to advocate that courts should follow that
interpretation. But it is another thing entirely to re-
quire courtsto acceptthose views even where the text,
structure, and history show the superiority of a differ-
ent reading. The judicial power “requires a court to
exerciseitsindependentjudgmentin interpreting and
expounding upon” regulations. Perez, 135 S. Ct. at
1217 (Thomas, J., concurring in the judgment). Sec-
tion 706 of the APA must be read in conformity with
this long-held understanding of the judicial power.
See Manning, supra, at 637.
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Auer further conflicts with the APA because it
contradicts the statute’s basic structure. The APA re-
quires rules that will have the force and effect of law
to go through notice-and-comment rulemaking. See 5
U.S.C. §553. Although the APA allows non-binding
interpretive rules to be issued without notice-and-
comment rulemaking, these rulesonly can “advisethe
public by explaining [the agency’s] interpretation of
the law.” Perez, 135 S. Ct. at 1211 (Scalia, J., concur-
ring in the judgment). Interpretive rules cannot be
used “to bind the public by making law.” Id.

The Auer doctrine circumvents these legislative
safeguards. Agencies now can issue interpretations
that are given binding deference unless they are so
strained as to be plainly erroneous. Because people
are “bound to obey [such interpretations] on pain of
sanction,” interpretations “that command deference
do have the force of law.” Perez, 135 S. Ct. at 1212
(Scalia, J., concurring in the judgment). Auer there-
fore creates a “loophole” to the APA’s statutory
scheme that is “at odds with the APA’s fundamental
structure.” Allyson N. Ho, Why Seminole Rock Should
Be Overruled, 36 Yale J. on Reg.: Notice & Comment
(Sept. 19, 2006), http://yalejreg.com/nc/2039-2/.

The Court has never attempted to reconcile Auer
deference withthe text of the APA or similar statutes.
In Auer, the Court “[n]ever mention[ed] § 706’s di-
rective.” Perez, 135 S. Ct. at 1211 (Scalia, J., concur-
ring in the judgment). Instead, the Court simply
relied on Seminole Rock, even though that case was
decided before Congressenacted the APA. See id. Be-
cause Auer and Seminole Rock conflict with the APA,
those decisions are not sufficiently “well reasoned” for
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the Court to continue following them. Montejo v. Lou-
isiana, 556 U.S. 778, 792-93 (2009).

C. Auer and Seminole Rock Cannot Be Jus-
tified On Policy Grounds.

Policy considerations donot support continued ad-
herence to Auer and Seminole Rock. In particular,
Auer deference cannot be justified based on agencies’
purported expertise in divining the true intent of am-
biguous regulations. Cf., e.g., Martin v. Occupational
Safety & Health Review Comm’n, 499 U.S. 144, 150—
51 (1991).

Policy expertise maybe relevant to an agency’s de-
cision to adopt particular regulations, but that exper-
tise is irrelevant to the purely interpretive task of
determining what the text of those regulations means.
See Perez, 135 S. Ct. at 1222 (Thomas, J., concurring
in the judgment) (“The proper questionfaced by courts
ininterpretinga regulationis not what the best policy
choice might be, but what the regulation means.”).
And even if the intent of the original drafter of the
ambiguous regulationscould be determined, that sub-
jective intent should carry no weight. The ambiguity
should instead be resolved by determining the best
readingof the regulationbased on the traditional tools
of interpretation. See id. at 1222-23; Pub. Citizen v.
U.S. Dep’t of Justice, 491 U.S. 440, 473 (1989) (Ken-
nedy, J., concurring in the judgment) (“[I]Jt does not
foster a democratic exegesis for this Court to rum-
mage through unauthoritative materials to consult
the spirit of the legislationin order to discover an al-
ternative interpretation of the statute with which the
Court is more comfortable.”); see also Zuni Pub. Sch.
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Dist. No. 89 v. Dep’t of Educ., 550 U.S. 81, 119 (2007)
(Scalia, J., dissenting) (“Citizens arrange their affairs
not on the basis of their legislators’ unexpressed in-
tent, but on the basis of the law as it 1s written and
promulgated.”).

Overruling Auer and Seminole Rock would not de-
prive agencies of the ability to interpret the regula-
tions they issue or to amend those regulations when
circumstances or changes in policy require. Even
without Auer deference, an agency would remain free
to adopt its own view of what a particular regulation
means, and to advocate for that view in litigation—
either as a party or as amicus curiae. Absent Auer
deference, agencies would also have the ability to re-
vise the scope of their rules through notice-and-com-
ment rulemaking—a mechanism that, unlike
deference to agencies, Congress expressly included in
the APA. Indeed, dispensing with Auer deference
would affect agencies in only one narrow way: they
would lose the ability to force courts to accept second-
or third-best rule interpretations. There 1s no good
reason to continue that practice.

CONCLUSION

For the foregoing reasons, the judgment of the
court of appeals should be vacated, and the case
should be remanded for further proceedings.
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