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Pursuant to Supreme Court Rule 15.8, Petitioners 
respectfully submit this Supplemental Brief in support of 
their Petition for a Writ of Certiorari. 

 
 

I. JUSTICE THOMAS’S RECENT COMMENTS 
DEMONSTRATE FLAWS IN THE EIGHTH 
CIRCUIT’S OPINION IN THIS CASE 
 

On March 30, 2019, Justice Thomas appeared at the 
Pepperdine University School of Law as part of a 
videotaped discussion that included the school’s incoming 
president and one of its graduates (who had recently 
clerked for Justice Thomas).1 During the discussion, the 
conversation turned to how faith in God might come into 
play as judges do their work. Referring specifically to the 
taking of an oath and when “you say at the end of it ‘so 
help me God,’”2 Justice Thomas – as is likely the case for 
all individuals who strongly adhere to a given religious 
viewpoint – opined that his chosen religious viewpoint is 
beneficial. Being “faithful” to God, he said, “actually 
enhances your view of the oath.”3 

Of course, the “so help me God” language does not lead 
to any enhancement for Atheists such as Petitioners in 
this case. On the contrary, they believe that “so help me 
God” detracts from an oath because (to them) it introduces 
a false notion into what is supposed to be a solemn promise 
of truth. Moreover, that phrase serves to remind 
Petitioners that their religious viewpoint is disrespected 
by their government, despite that government’s absolute 
duty to act otherwise. 
                                                           
1 Justice Thomas’s appearance is available at https://www.c-span. 
org/video/?459257-1/justice-clarence-thomas-dispels-retirement- 
rumors-pepperdine-law-appearance [hereinafter “C-SPAN Video #1”].  
2 C-SPAN Video #1 at 19:45–19:51. 
3 Id. at 20:31–20:35. 
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Justice Thomas’s feeling that, for him, having God in 
an oath enhances that oath’s meaning is totally 
appropriate. No one doubts that religious acts and 
verbiage are fundamental and extremely important 
aspects of many individuals’ lives (which, after all, is the 
reason why the first sixteen words of the First 
Amendment exist within our Bill of Rights). However, it 
must be recalled that “there is a crucial difference between 
government speech endorsing religion, which the 
Establishment Clause forbids, and private speech 
endorsing religion, which the Free Speech and Free 
Exercise clauses protect.” Westside Community Bd. of 
Educ. v. Mergens, 496 U.S. 226, 250 (1990). At the 
Pepperdine event, Justice Thomas was clearly purveying 
private speech endorsing religion, “which the Free Speech 
and Free Exercise clauses protect” for Supreme Court 
justices just as much as they do for any other individuals. 
Yet Atheists (such as Petitioners here) are supposed to be 
protected as well in their beliefs that an oath is degraded 
when it includes an ancillary clause of homage to a 
religious entity that they consider to be a myth. As Justice 
Scalia (of whom Justice Thomas spoke with affection and 
admiration at the Pepperdine event) wrote, “The 
government may not … lend its power to one or the other 
side in controversies over religious authority or dogma.” 
Employment Div. v. Smith, 494 U.S. 872, 877 (1990). 
Clearly, in the controversy over God’s existence (and 
importance), government is lending its power to the side 
that believes God exists (and that “He” is important) when 
it adds “so help me God” to its official oaths. Government 
does this also when it mandates the inscription of “In God 
We Trust” on every one of the nation’s coins and currency 
bills. 
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Justice Thomas, as an individual, is free to add “so 
help me God” to the oaths that he takes if he finds that, 
for him, the phrase “enhances” those oaths. But, as is 
revealed by the Mergens and Smith quotations just 
provided, government does not have the same freedom. In 
fact, government is specifically forbidden by the First 
Amendment from making such one-sided religious 
additions to its official oaths. How, then, did the Eighth 
Circuit conclude that the government’s espousal of “In 
God We Trust” is permissible? It did so by misconstruing 
Town of Greece v. Galloway, 572 U.S. 565 (2014), missing 
key distinguishing features between that case and the 
case at bar. Additionally, it turned Galloway’s foremost 
command – i.e., that “a practice that classified citizens 
based on their religious views would violate the 
Constitution,” id., 572 U.S. at 589 – on its head.  

The two key features that distinguish Galloway from 
the instant case were both evident in Justice Thomas’s 
words. The first has already been mentioned: that there is 
a “crucial difference” between individual and government 
speech. Justice Thomas never discussed “so help me God” 
in terms of governmental belief or espousal. His remarks 
on that phrase were all reflections of what “so help me 
God” means to him as an individual. He was thus similar 
to the clergy in Galloway, who were “free to compose their 
own devotions.” Id., 572 U.S. at 571. Those carrying 
money in their pockets have no such freedom. They are the 
couriers of “In God We Trust” – i.e., pure government 
speech that furthers a purely religious notion which they 
find offensive. Cf. Wooley v. Maynard, 430 U.S. 705, 717 
(1977) (“[W]here the State’s interest is to disseminate an 
ideology, no matter how acceptable to some, such interest 
cannot outweigh an individual’s First Amendment right to 
avoid becoming the courier for such message.”). 
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The second key distinguishing feature is that 
Galloway specifically noted that the town leaders 
“maintained that a minister or layperson of any 
persuasion, including an atheist, could give the 
invocation.” Galloway, 572 U.S. at 571. Atheists are never 
afforded an opportunity to express their Atheistic views 
on the money. In fact, as Justice Thomas suggested 
regarding the official “so help me God” language, Atheists 
are excluded by governmental espousals of Monotheism: 

 
[I]f you’re an atheist, what does an oath 
mean? If you are a Christian, and you 
believe in God, what does an oath mean? 
You know do you say at the end of it “so help 
me God?”4 

 
As for Galloway’s warning that “classif[ying] citizens 

based on their religious views would violate the 
Constitution,” 572 U.S. at 589, the Court of Appeals made 
the bizarre claim that “by requiring the inscription of ‘In 
God We Trust’ on U.S. coins and currency, the statutes do 
not create any express or implied classifications. Rather 
they apply equally to all individuals.” App. 26. That makes 
as much sense as saying that laws mandating separate 
water fountains for blacks and whites “apply equally to all 
individuals.”  

 
“You want water, black person? No problem. 
Just recognize that government classifies 
black and white races differently.”  
 

“You want to use currency, Atheist? No 
problem. Just recognize that government 
classifies Atheism and Monotheism 
differently.” 

                                                           
4 C-SPAN Video #1 at 19:34–19:51. 
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It seems clear that when he rhetorically asked what 
an oath means to an Atheist, followed by his rhetorical 
question about what an oath means to a Christian who 
believes in God, and then he highlighted the “so help me 
God” language, Justice Thomas was recognizing that 
there are undeniable “express or implied classifications” 
based on whether or not the oath-taker believes in a 
divinity. “In God We Trust” – (i) with its attribution of 
Monotheistic belief to all Americans, (ii) which any 
individual desiring the freedom to use the nation’s sole 
legal tender must physically bear for most of every day, 
and (iii) which is a message one proselytizes whenever 
cash is used – has even greater religious effects. 

These effects are especially relevant to Petitioners’ 
claims under RFRA, which demands “a broad protection 
of religious exercise, to the maximum extent 
permitted by the terms of this chapter and the 
Constitution,” 42 U.S.C. 2000cc-3(b) (emphasis added). 
See also Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 
696 (2014). Government is certainly “permitted” to not 
favor one religious view over another and to keep religion 
out of its oaths and off its money. Accordingly, Atheists 
should not be forced to violate their religious principles in 
order to enjoy the benefit of cash transactions. The 
Petition for a Writ of Certiorari in this case should thus be 
granted to see if the Eighth Circuit’s contention that:  

 
[T]he statutes do not create any express 
or implied classifications. Rather they 
apply equally to all individuals. 
  

App. 26, comports with reality, or if it is simply one more 
example of bigotry, myopia, and the denigration of 
Atheists that government continues to foster in American 
society. 
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Justice Thomas’s Pepperdine appearance also, to some 
degree, countered the lesson of Galloway upon which the 
Eighth Circuit relied – i.e., “‘that the Establishment Clause 
must be interpreted by reference to historical practices and 
understandings.’” New Doe Child #1, 901 F.3d at 1020 
(citation omitted), see App. 7. The only “reference to 
historical practices” in all of the Justice’s comments 
concerning the “so help me God” phrase was that “I thought 
we got away from religious tests.”5 Of course, Justice 
Thomas was not writing a judicial opinion at the 
Pepperdine event; he was just speaking about what the “so 
help me God” phrase in an oath means to him and how it 
affects him. But that is precisely the point. Beyond the 
briefs and judicial opinions that are carefully crafted to 
reach a desired legal result lie the realities of the issues in 
the lives of real people. And on March 30 of this year, 
Justice Thomas demonstrated the reality in his life (and 
undoubtedly in the lives of millions of others): That the use 
of “God” in our government has genuine and robust 
religious significance that, for many in the present 
Monotheistic majority, “enhances” their lives and their 
roles in American society. The problem is that for many in 
the Atheistic minority, it does the exact opposite. In other 
words, a governmental message such as “so help me God” 
in an official oath (or “In God We Trust” on the nation’s 
money) “is impermissible because it sends the ancillary 
message to members of the audience who are nonadherants 
‘that they are outsiders, not full members of the political 
community, and an accompanying  message to adherants 
that they are insiders, favored members of the political 
community.’” Santa Fe Independent School District v. Doe, 
530 U.S. 290, 309-10 (2000) (citation omitted).  

 

                                                           
5 C-SPAN Video #1 at 17:40–17:43. 
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On occasion, courts (including this tribunal) have 
contrived excuses to justify such “outsider” and “insider” 
statuses, only to later recognize the decisions containing 
those excuses were “wrong the day they were decided.” See, 
e.g.,  Trump v. Hawaii, 138 S. Ct. 2392, 2423 (2018) 
(declaring that Korematsu v. United States, 323 U.S. 214 
(1944), was “gravely wrong the day it was decided”); 
Planned Parenthood v. Casey, 505 U.S. 833, 863 (1992) 
(declaring that Plessy v. Ferguson, 163 U.S. 537 (1896), was 
“wrong the day it was decided”). The case at bar, with the 
Eighth Circuit’s claim that it is permissible for the federal 
government to engage in favoritism for Monotheism (by 
inscribing “In God We Trust” on every one of the nation’s 
coins and currency bills) may well be but another example 
of litigation “wrong the day it was decided.” Petitioners 
submit that until this tribunal directly addresses such 
favoritism, the nation’s religion clause jurisprudence will 
remain uncertain and unclear. 

Reliance upon historical practices that are manifestly 
inconsistent with the notion of equality – as, for instance, 
was the situation in Loving v. Virginia, 388 U.S. 1 (1967) – 
also merits review. According to Loving, historical 
practices and understandings are definitely not to serve as 
benchmarks when government persists in infringing upon 
the rights of disenfranchised minorities. Rather “the 
strength of those universal principles of equality and 
liberty provides the means for resolving contradictions 
between principle and practice.” Clarence Thomas. An 
Afro-American Perspective: Toward a “Plain Reading” of 
the Constitution -- The Declaration of Independence in 
Constitutional Interpretation. 1987 How. L.J. 691, 702 
(1987). In a nation comprised of Monotheists and Atheists 
(among others), it seems inane to suggest that repeated 
and pervasive governmental espousals of Monotheism 
serve those universal principles.” 
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II.  “ERRATA” WITHIN THE PETITION FOR A 
WRIT OF CERTIORARI SHOULD BE 
ADDRESSED 
 
The reference to the “historical practices” argument 

used by the Court of Appeals presents an opportunity to 
inform this tribunal of an error made by the undersigned 
during a last-minute edit as the Petition for a Writ of 
Certiorari was being sent to the printer. That edit affected 
the presentation of Petitioners’ argument contrasting the 
Senate’s concurrent resolution commemorating the 50th 
anniversary of the formal adoption of the “In God We 
Trust” motto (S. Con. Res. 96, 109th Cong. (2006), 
Addendum A, infra) with the House resolution passed the 
next year to commemorate the 40th anniversary of the 
Loving v. Virginia decision (H. R. 431, 110th Cong. (2007), 
Addendum B, infra). Because this contrast so clearly 
demonstrates the pride and rectitude of ending a practice 
“directly subversive of the principle of equality,” Loving, 
388 U.S. at 12, as opposed to the arrogance and hypocrisy 
of attempting to justify a direct subversion of the equality 
principle, Petitioners wish to ensure that the argument’s 
power is not diminished due to an editing error. 

In the Petition, S. Con. Res. 96 is first introduced in the 
initial paragraph of page 23. Originally, that introduction 
referred to the stated purpose of the concurrent resolution 
(which was “To commemorate, celebrate, and reaffirm the 
national motto of the United States on the 50th 
anniversary of its formal adoption.” See infra at Add. A-
002). That reference and the associated citation were 
inadvertently removed, resulting in (i) the absence of S. 
Con. Res. 96 from the Table of Authorities, (ii) errors in the 
“id.” sequence in the footnotes, and (iii) readers likely being 
left a bit in the dark as the argument begins. This “errata” 
notice is meant to allow those readers to (i)understand the 
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Table of Authorities defect, (ii) recognize the footnote “id.” 
sequence error, and (iii) illuminate the fact that this 
Court’s aspirations to have both racial and religious 
prejudice “subject[ed] to the most exacting scrutiny,” 
Smith, 494 U.S. at 886 n.3, are, at present, nowhere close 
to being met as far as the inscriptions of “In God We Trust” 
on the money is concerned. 

 
Another error noted since submission of the Petition 

for a Writ of Certiorari is on page 17, where it is mentioned 
that “godless” has been defined to mean “wicked; evil; 
sinful.” That definition was provided without a citation. 
The citation is to the online dictionary, “Dictionary.com” at 
https://www.dictionary.com/browse/ godless?s=t. 

 
 
 

III. “SO HELP ME GOD” IN OATHS IS NOW THE 
SUBJECT OF CONTROVERSY IN CONGRESS 
 
On May 11, 2019, The New York Times ran a story 

about a hearing held on February 28, 2019, before the 
House Judiciary Subcommittee on the Constitution, Civil 
Rights and Civil Liberties.6 At the hearing, the chair (Rep. 
Steve Cohen of Tennessee) asked some witnesses to stand 
as he recited the following: “Do you swear or affirm under 
penalty of perjury that the testimony you are about to give 
is true and correct to the best of your knowledge, 
asdasdasda 
  

                                                           
6 Catie Edmondson, ‘So Help Me God’ No More: Democrats Give House 
Traditions a Makeover, N. Y. Times, May 11, 2019 at A25. The hearing 
is available at https://www.c-span.org/video/?458352-1/border-security-
national-emergency-declaration [hereinafter “C-SPAN Video #2”]. 
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information and belief?”7 After the witnesses answered in 
the affirmative, the ranking minority member (Mike 
Johnson of Louisiana) made “a point of parliamentary 
inquiry,” stating, “I think we left out the phrase, ‘so help 
me God.”8 Rep. Cohen responded, “We did.”9  

Rep. Johnson then asked, “Can we have the witnesses 
do it again for the record?”10 Rep. Cohen stated, “No, … I 
don’t like to assert my will upon other people.”11 Rep. 
Johnson next inquired, “Could I ask the witnesses if they 
would – if they would choose to use the phrase?”12 At that 
point, Rep. Nadler was recognized and stated, “If any 
witness objects, he should not be asked to identify himself. 
We should not have religious tests for office or for anything 
else, and we should let it go at that.”13 

The exchange reveals that there is a conflict among 
members of Congress as to whether governmental uses of 
Monotheism that may adversely impact individuals are 
constitutional By granting the petition for a writ of 
certiorari, this Court can assist Congress (as well as the 
lower courts) in answering that exceedingly important 
question.  
 

 
 

  

                                                           
7 C-SPAN Video #2 at 22:00–22:08. 
8 Id. at 22:11–22:18. 
9 Id. at 22:18–22:19. 
10 Id. at 22:19–22:23. 
11 Id. at 22:17–22:28. 
12 Id. at 22:35–22:40. 
13 Id. at 22:42–22:53. 
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CONCLUSION 
 

Justice Thomas’s recent comments about “so help me 
God” in oaths demonstrate that the phrase, to him, has a 
profound meaning that supports his religious views. His 
comments also suggest that he understands that the phrase 
is inconsistent with the religious views of Atheists such as 
Petitioners here. Whether government may act in a manner 
that has such differential effects on individuals of 
alternative religious persuasions – especially when (i) the 
intended effects have been to bolster (Christian) 
Monotheism from the outset,14 and (ii) the chosen means of 
proselytization involves dispersal on every one of the tens 
of billions of coins and currency bills manufactured by the 
Treasury Department (while the chosen religious message 
also serves as the nation’s sole official motto15) – raises 
important constitutional questions that should be settled 
by this Court. Granting the Petition for a Writ of Certiorari 
in this case will afford an excellent opportunity to answer 
those questions and, at long last, provide clarity to the 
lower courts in this matter of basic liberties.  
 

Respectfully submitted, 
 
Michael Newdow 
Counsel of Record for Petitioners 
Post Office Box 248 
Nice, CA  95464 
 

(916) 273-3798 
NewdowLaw@gmail.com  

                                                           
14 See Petition for a Writ of Certiorari at 1 (quoting the Mint Director’s 
official report stating, “Our national coinage … should declare our trust 
in God; in him who is ‘King of kings and Lord of lords.”). 
15 36 U.S.C. §302: “‘In God we trust’ is the national motto.”  
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