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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 17-3518

LARRY W. JANDER, and all other individuals similarly
situated, RICHARD J. WAKSMAN,

Plaintiffs-Appellants,
v.

RETIREMENT PLANS COMMITTEE OF IBM, RICHARD
CARROLL, ROBERT WEBER, MARTIN SCHROETER,

Defendants-Appellees,

INTERNATIONAL BUSINESS MACHINES CORPORATION,
Defendant.

RELEVANT DOCKET ENTRIES

Date Filed | # Docket Text

10/27/2017 | 1 | NOTICE OF CIVIL APPEAL,
with district court docket, on
behalf of Appellant Larry W.
Jander and Richard  J.
Waksman, FILED. [2161949]
[17-3518] [Entered: 11/01/2017
01:46 PM]

* % %

10/27/2017 | 3 | DISTRICT COURT OPINION
& ORDER, dated 09/29/2017,
RECEIVED. [2161957] [17-
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Date Filed

Docket Text

3518] [Entered: 11/01/2017
01:50 PM]

* % %

12/06/2017

22

LR 31.2 SCHEDULING
NOTIFICATION, on behalf of
Appellant Larry W. Jander and
Richard J. Waksman, informing
Court of proposed due date
02/12/2018, RECEIVED.
Service date 12/06/2017 by
CM/ECF. [2188509] [17-3518]
[Entered: 12/06/2017 04:38 PM]

* % %

1/18/2018

32

LOCAL RULE 31.2 NOTICE,
placing this appeal on the
Court’s Expedited Calendar,
setting appellants’ brief due
date as 02/22/2018, appellees’
brief due date as 03/29/2018,
TRANSMITTED.[2215733] [17-
3518] [Entered: 01/18/2018
08:56 AM]

02/22/2018

33

JOINT APPENDIX, volume 1 of
3, (pp. 1-263), on behalf of
Appellant Larry W. Jander and
Richard J. Waksman, FILED.
Service date 02/22/2018 by
CM/ECF.[2241907] [17-3518]
[Entered: 02/22/2018 07:07 PM]

02/22/2018

34

JOINT APPENDIX, volume 2 of
3, (pp. 264-545), on behalf of
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Date Filed

Docket Text

Appellant Larry W. Jander and
Richard J. Waksman, FILED.
Service date 02/22/2018 by
CM/ECF.[2241910] [17-3518]
[Entered: 02/22/2018 07:16 PM]

02/22/2018

35

JOINT APPENDIX, volume 3 of
3, (pp. 546-778), on behalf of
Appellant Larry W. Jander and
Richard J. Waksman, FILED.
Service date 02/22/2018 by
CM/ECF.[2241912] [17-3518]
[Entered: 02/22/2018 07:21 PM]

02/22/2018

36

BRIEF & SPECIAL
APPENDIX, on behalf of
Appellant Larry W. Jander and
Richard J. Waksman, FILED.
Service date 02/22/2018 by
CM/ECF. [2241913] [17-3518]
[Entered: 02/22/2018 07:25 PM]

* % %

02/23/2018

39

MOTION, to file document, on
behalf of Appellant Larry W.
Jander and Richard  J.
Waksman, FILED. Service date
02/23/2018 by CM/ECF.
[2242613] [17-3518] [Entered:
02/23/2018 01:07 PM]

* % %

02/26/2018

43

MOTION ORDER, granting
motion for leave to file an
exhibit with the principal brief
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Date Filed

Docket Text

[39] filed by Appellant Larry W.
Jander and Richard dJ.
Waksman, FILED.
[2243314][43] [17-3518]
[Entered: 02/26/2018 08:56 AM]

02/26/2018

44

EXHIBITS, volume(s) 1 of 1, on
behalf of Appellant Larry W.
Jander and  Richard J.
Waksman, FILED. Service date
02/26/2018 by CM/ECF.
[2243753] [17-3518] [Entered:
02/26/2018 12:22 PM]

03/29/2018

52

BRIEF, on behalf of Appellee
Richard Carroll, Retirement
Plans Committee of IBM,
Martin Schroeter and Robert
Weber, FILED. Service date
03/29/2018 by CM/ECF.
[2267721] [17-3518] [Entered:
03/29/2018 02:25 PM]

* % %

04/12/2018

58

REPLY BRIEF, on behalf of
Appellant Larry W. Jander and
Richard J. Waksman, FILED.
Service date 04/12/2018 by
CM/ECF. [2278214] [17-3518]
[Entered: 04/12/2018 04:28 PM]

* % %

06/28/2018

61

CASE CALENDARING, for
argument on 09/07/2018,
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Date Filed

Docket Text

SET.[2334893] [17-3518]
[Entered: 06/28/2018 01:54 PM]

07/10/2018

62

ARGUMENT NOTICE, to
attorneys/parties,
TRANSMITTED. [2342121] [17-
3518] [Entered: 07/10/2018
04:26 PM]

* % %

09/07/2018

67

CASE, before RAK, RDS, RR,
HEARD.[2384177] [17-3518]
[Entered: 09/07/2018 11:04 AM]

* % %

12/10/2018

70

OPINION, reversing the
judgment of the district court
and remanding the case, by
RAK, RDS, RR, FILED.
[2451394] [17-3518] [Entered:
12/10/2018 09:09 AM]

12/10/2018

71

CERTIFIED OPINION, dated
12/10/2018, to SDNY (NEW
YORK CITY),
ISSUED.[2451399]  [17-3518]
[Entered: 12/10/2018 09:13 AM]

12/10/2018

75

JUDGMENT, FILED.
[2451709] [17-3518] [Entered:
12/10/2018 11:54 AM]

12/12/2018

76

ERRATA SHEET, for Opinion
dated 12/10/2018, by RAK.
FILED.[2453926] [17-3518]
[Entered: 12/12/2018 02:40 PM]
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Date Filed

Docket Text

12/21/2018

77

PETITION FOR
REHEARING/REHEARING
EN BANC, on behalf of Appellee
Retirement Plans Committee of
IBM, Robert Weber, Martin
Schroeter and Richard Carroll,
FILED. Service date 12/21/2018
by CM/ECF. [2462132] [17-
3518] [Entered: 12/21/2018
06:54 PM]

* % %

01/18/2019

83

ORDER, petition for panel
rehearing, or, in the alternative,
for rehearing en banc denied,
FILED.[2478212] [17-3518]
[Entered: 01/18/2019 12:01 PM]

01/24/2019

84

MOTION, to stay mandate, on
behalf of Appellee Retirement
Plans Committee of IBM,
Richard Carroll, Robert Weber
and Martin Schroeter, FILED.
Service date 01/24/2019 by
CM/ECF. [2482027] [17-3518]
[Entered: 01/24/2019 05:56 PM]

01/30/2019

86

OPPOSITION TO MOTION,
[84], on behalf of Appellant
Larry W. Jander and Richard J.
Waksman, FILED. Service date
01/30/2019 by CM/ECF.
[2485574] [17-3518] [Entered:
01/30/2019 01:53 PM]
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Date Filed

Docket Text

02/04/2019

93

MOTION ORDER, denying
motion to stay mandate [84]
filed by Appellee Richard
Carroll, Robert Weber, Martin
Schroeter and Retirement Plans
Committee of IBM, by RAK,
RDS, RR, FILED. [2488653][93]
[17- 3518] [Entered: 02/04/2019
02:44 PM]

02/04/2019

94

JUDGMENT MANDATE,
ISSUED.[2488657] [17-3518]
[Entered: 02/04/2019 02:47 PM]
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

No. 15-¢v-03781

LARRY W. JANDER, and all other individuals similarly
situated, RICHARD J. WAKSMAN,

Plaintiffs,
v.

RETIREMENT PLANS COMMITTEE OF IBM, RICHARD
CARROLL, ROBERT WEBER, MARTIN SCHROETER,

Defendants.

RELEVANT DOCKET ENTRIES

Date Filed | # Docket Text

05/15/2015 | 1 | COMPLAINT against Richard
Carroll, International Business
Machines Corporation,
Retirement Plans Committee of
IBM, Michael Schroeter, Robert
Weber. (Filing Fee $ 350.00,
Receipt Number
4654011025481) Document filed
by Larry W. Jander. (mml)
(Entered: 05/19/2015)

* % %

05/20/2015 CASE ACCEPTED AS
RELATED. Create association
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Date Filed

Docket Text

to 1:15-cv-02492-WHP. (pgu)
(Entered: 05/20/2015)

* % %

06/18/2015

ORDER FOR INITTAL
PRETRIAL CONFERENCE:
Initial Conference set for
7/2/2015 at 10:30 AM in
Courtroom 20B at the Daniel
Patrick  Moynihan  United
States Courthouse, 500 Pearl
Street, New York, NY 10007
before Judge William H. Pauley
III. (Signed by Judge William H.
Pauley, III on 6/18/2015) (mro)
(Entered: 06/18/2015)

06/19/2015

LETTER MOTION to Adjourn
Conference Currently
Scheduled on 7/2/15 Until
After the Defendants’ Motion to
Dismiss is Decided addressed to
Judge William H. Pauley, III
from Lawrence Portnoy dated
06/19/2015. Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert
Weber.(Portnoy, Lawrence)
(Entered: 06/19/2015)

06/26/2015

ORDER granting 8 Letter
Motion to Adjourn Conference.
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Date Filed

Docket Text

Application granted. The initial
pretrial conference is adjourned
since die. This Court will hold a
teleconference on 6/30/2015 at
11:30 a.m. to discuss the parties’
stipulation and proposed order.
Counsel should provide a dial-in
number to chambers in advance
of the teleconference. SO
ORDERED. Telephone
Conference set for 6/30/2015 at
11:30 AM before Judge William
H. Pauley III. (Signed by Judge
William H. Pauley, III on
6/26/2015) (ajs) (Entered:
06/26/2015)

06/29/2015

10

LETTER addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated June
29, 2015 re: the June 26, 2015
order adjourning the initial
pretrial conference sine die and
scheduling a teleconference for
June 30, 2015 at 11:30 a.m. to
discuss the parties’ stipulation
and proposed order. Document
filed by Richard Carroll,
International Business
Machines Corporation,
Retirement Plans Committee of
IBM, Michael Schroeter, Robert
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Date Filed | # Docket Text
Weber.(Portnoy, Lawrence)
(Entered: 06/29/2015)

07/01/2015 | 11 | STIPULATION AND ORDER

WAIVING SERVICE OF
PROCESS; APPOINTING
LEAD PLAINTIFF; AND
EXTENDING TIME TO FILE
AN AMENDED COMPLAINT:
IT Is HEREBY STIPULATED
AND AGREED, by and between
the undersigned counsel for the
Plaintiff and Defendants, that:
1. Plaintiff is appointed as Lead
Plaintiff and Zamansky LLC is
appointed as interim Lead
Counsel; 2. Defendants shall
have no obligation to respond to
the Initial Complaint; 3. The
Plaintiff shall have forty-five
(45) days from the date that this
stipulation is so-ordered by the
Court to file an amended
complaint or to notify
Defendants that he will proceed
on the Initial Complaint; and 4.
If Defendants wish to move to
dismiss the operative
complaint, they shall file a pre-
motion conference letter within
21 days of (1) notification from
Plaintiff that he will proceed on
the Initial Complaint, or (2)
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Date Filed

Docket Text

service of an  amended
complaint. (Signed by Judge
William H. Pauley, III on
7/1/2015) (spo) (Entered:
07/02/2015)

08/13/2015

12

AMENDED COMPLAINT
amending 1 Complaint against
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber with
JURY DEMAND. Document
filed by Larry W. Jander,
Richard J. Waksman. Related
document: 1 Complaint filed by
Larry W. Jander.(Bonderoff,
Samuel) (Entered: 08/13/2015)

08/14/2015

13

LETTER MOTION for
Conference addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated August
14, 2015. Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert
Weber.(Portnoy, Lawrence)
(Entered: 08/14/2015)

08/21/2015

14

LETTER addressed to Judge
William H. Pauley, III from
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Date Filed

Docket Text

Samuel E. Bonderoff dated
August 21, 2015 re: Plaintiffs’
response to Defendants’ August
14, 2015 letter requesting pre-
motion conference. Document
filed by Larry W. Jander,
Richard J. Waksman.
(Bonderoff, Samuel) (Entered:
08/21/2015)

08/31/2015

15

ORDER granting 13 Letter
Motion for Conference.
Application granted. The pre-
motion conference is scheduled
for 9/11/2015 at 11:00 a.m. Pre-
Motion Conference set for
9/11/2015 at 11:00 AM before
Judge William H. Pauley III.
(Signed by Judge William H.
Pauley, III on 8/31/2015) (Imb)
(Entered: 08/31/2015)

09/11/2015

Minute Entry for proceedings
held before Judge William H.
Pauley, I1I: Pre-Motion
Conference held on 9/11/2015.
(Wood, Kyle) (Entered:
10/06/2015)

09/18/2015

16

SCHEDULING ORDER:
Counsel, having appeared for a
conference on September 11,
2015, the following 1s
established on consent: 1.
Defendants’ motions to dismiss
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Date Filed

Docket Text

are due by October 26, 2015; 2.
Plaintiffs’ opposition briefs are
due by January 8, 2016; 3. Any
replies are due by February 8,
2016; and 4. Oral argument is
scheduled for March 11, 2016 at
11:00 a.m. Motions due by
10/26/2015. Responses due by
1/8/2016  Replies due by
2/8/2016. Oral Argument set for
3/11/2016 at 11:00 AM before
Judge William H. Pauley III.
(Signed by dJudge William H.
Pauley, III on 9/18/2015) (mro)
(Entered: 09/18/2015)

09/21/2015

17

LETTER MOTION to Adjourn
Conference scheduled for March
11, 2016 for oral argument of
Defendants’ Motion to Dismiss
addressed to Judge William H.
Pauley, III from Samuel E.
Bonderoff dated September 21,
2015. Document filed by Larry
W. Jander, Richard J.
Waksman.(Bonderoff, Samuel)
(Entered: 09/21/2015)

09/28/2015

18

ORDER granting 17 Letter
Motion to Adjourn Conference.
Application  granted. Oral
argument 1s adjourned to
3/18/2016 at 11:00 a.m. SO
ORDERED. Oral Argument set
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Date Filed

Docket Text

for 3/18/2016 at 11:00 AM before
Judge William H. Pauley III.
(Signed by dJudge William H.
Pauley, III on 9/28/2015) (ajs)
(Entered: 09/29/2015)

10/26/2015

19

MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Amended Class Action
Complaint. Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber.
(Portnoy, Lawrence) (Entered:
10/26/2015)

10/26/2015

20

MEMORANDUM OF LAW in
Support re: 19 MOTION to
Dismiss Notice of Defendants’
Motion to Dismiss the Amended
Class Action Complaint.
Document filed by Richard
Carroll, International Business
Machines Corporation,
Retirement Plans Committee of
IBM, Michael Schroeter, Robert
Weber. (Portnoy, Lawrence)
(Entered: 10/26/2015)

10/26/2015

21

DECLARATION of Lawrence
Portnoy in Support re: 19
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
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Date Filed

Docket Text

the Amended Class Action
Complaint.. Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber.
(Attachments: # 1 Index of
Exhibits, # 2 Exhibit A, # 3
Exhibit B, # 4 Exhibit C, # 5
Exhibit D, # 6 Exhibit E, # 7
Exhibit F, # 8 Exhibit G, # 9
Exhibit H, # 10 Exhibit I, # 11
Exhibit J, # 12 Exhibit K, # 13
Exhibit L, # 14 Exhibit M, # 15
Exhibit N, # 16 Exhibit O, # 17
Exhibit P, # 18 Exhibit Q, # 19
Exhibit R, # 20 Exhibit S, # 21
Exhibit T, # 22 Exhibit U, # 23
Exhibit V, # 24 Exhibit W, # 25
Exhibit X)(Portnoy, Lawrence)
(Entered: 10/26/2015)

01/08/2016

22

MEMORANDUM OF LAW in
Opposition re: 19 MOTION to
Dismiss Notice of Defendants’
Motion to Dismiss the Amended
Class Action Complaint.
Document filed by Larry W.
Jander, Richard J. Waksman.
(Bonderoff, Samuel) (Entered:
01/08/2016)
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Date Filed

Docket Text

02/08/2016

23

REPLY MEMORANDUM OF
LAW in Support re: 19
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Amended Class Action
Complaint. . Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber.
(Portnoy, Lawrence) (Entered:
02/08/2016)

* % %

02/12/2016

25

MOTION for Leave to File
Plaintiffs’ Surreply
Memorandum In Opposition To
Defendants’ Motion To Dismiss
. Document filed by Larry W.
Jander, Richard J. Waksman.
(Attachments: # 1 Certificate of
Service)(Bonderoff, Samuel)
(Entered: 02/12/2016)

02/12/2016

26

MEMORANDUM OF LAW in
Support re: 25 MOTION for
Leave to File Plaintiffs’
Surreply Memorandum In
Opposition To  Defendants’
Motion To Dismiss . . Document
filed by Larry W. Jander,
Richard J. Waksman.
(Attachments: # 1 Exhibit A, # 2
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Date Filed

Docket Text

Exhibit B, # 3 Certificate of
Service)(Bonderoff, Samuel)
(Entered: 02/12/2016)

02/16/2016

27

MEMORANDUM OF LAW in
Opposition re: 25 MOTION for
Leave to File Plaintiffs’
Surreply Memorandum In
Opposition To  Defendants’
Motion To Dismiss . . Document
filed by Richard Carroll,
International Business
Machines Corporation,
Retirement Plans Committee of
IBM, Michael Schroeter, Robert
Weber. (Portnoy, Lawrence)
(Entered: 02/16/2016)

02/16/2016

28

REPLY MEMORANDUM OF
LAW in Support re: 25
MOTION for Leave to File
Plaintiffs’ Surreply
Memorandum In Opposition To
Defendants’ Motion To Dismiss
. . Document filed by Larry W.
Jander, Richard J. Waksman.
(Attachments: # 1 Certificate of
Service)(Bonderoff, Samuel)
(Entered: 02/16/2016)

02/18/2016

29

ORDER granting 25 Motion for
Leave to File Plaintiffs’
Surreply Memorandum In
Opposition To  Defendants’
Motion To Dismiss. Having
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Date Filed

Docket Text

considered the papers filed in
connection  with  Plaintiffs’
motion for leave to file a
surreply, this Court hereby
grants Plaintiffs’ motion and
accepts the proposed surreply.
The Clerk of Court is directed to
terminate the motion pending
at ECF No. 25. (Signed by Judge
William H. Pauley, III on
2/18/2016)  (kko)  (Entered:
02/19/2016)

03/15/2016

30

LETTER addressed to Judge
William H. Pauley, III from
SAMUEL E. BONDEROFF
dated 3/15/16 re: Recent Legal
Authority. Document filed by
Larry W. Jander, Richard .
Waksman. (Attachments: # 1
Exhibit A - DOL Brief, # 2
Exhibit B - SEC Brief)
(Bonderoff, Samuel) (Entered:
03/15/2016)

03/16/2016

31

LETTER addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated March
16, 2016 re: In Response to
Plaintiffs’ March 15, 2016
Letter Concerning Recent Legal
Authority. Document filed by
Richard Carroll, International
Business Machines
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Date Filed

Docket Text

Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber.
(Portnoy, Lawrence) (Entered:
03/16/2016)

03/25/2016

32

LETTER addressed to Judge
William H. Pauley, III from
Samuel E. Bonderoff dated
March 25, 2016 re: In re
Lehman Bros. Sec. and ERISA
Litig., No. 15-2229, slip op. (2d
Cir. Mar. 18, 2016). Document
filed by Larry W. Jander,
Richard J. Waksman.
(Attachments: # 1 Exhibit
A)(Bonderoff, Samuel)
(Entered: 03/25/2016)

03/25/2016

33

LETTER addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated
03/25/2016 re: Response to the
Court’s invitation to submit
letter memoranda regarding the
Second Circuit’s recent per
curiam opinion affirming
dismissal of prudence claims
asserted in the Lehman
Brothers ERISA  litigation.
Document filed by Richard
Carroll, International Business
Machines Corporation,
Retirement Plans Committee of
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Date Filed

Docket Text

IBM, Michael Schroeter, Robert
Weber.(Portnoy, Lawrence)
(Entered: 03/25/2016)

09/07/2016

34

OPINION  AND ORDER.
Defendants’ motion to dismiss is
granted and the Amended
Complaint is dismissed without
prejudice. The Clerk of Court is
directed to terminate any
pending motions and close this
case. Plaintiffs shall advise this
Court within 30 days if they
intend to file a Second Amended
Complaint, at which point this
Court would restore this case to
the docket. So ordered. re: 19
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Amended Class Action
Complaint filed by Retirement
Plans Committee of IBM,
Richard Carroll, International
Business Machines
Corporation, Michael Schroeter,
Robert Weber. (Signed by Judge
William H. Pauley, III on
9/7/2016) (rjm) (Entered:
09/07/2016)

* % %

09/07/2016

35

CLERK’'S JUDGMENT: It is,
ORDERED, ADJUDGED AND
DECREED: That for the
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Date Filed

Docket Text

reasons stated in the Court’s
Opinion and Order dated
September 7, 2016, Defendants’
motion to dismiss is granted and
the Amended Complaint 1is
dismissed without prejudice.
Plaintiffs shall advise this
Court within 30 days if they
intend to file a Second Amended
Complaint, at which point this
Court would restore this case to
the docket; accordingly, the case
is closed. (Signed by Clerk of
Court Ruby Krajick on 9/7/2016)
(Attachments: # 1 Right to
Appeal, # 2 Right to
Appeal)(km) (Entered:
09/07/2016)

10/07/2016

36

FILING ERROR - WRONG
EVENT TYPE SELECTED
FROM MENU - LETTER
MOTION to Reopen Case
advising Court of Plaintiff’s
intent to file Second Amended
Complaint, propose date for
filing same, propose briefing
schedule for expected motion to
dismiss addressed to dJudge
William H. Pauley, III from
SAMUEL E. BONDEROFF
dated 10/07/2016. Document
filed by Larry W.
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Date Filed

Docket Text

Jander.(Bonderoff, Samuel)
Modified on 10/20/2016 (Idi).
(Entered: 10/07/2016)

10/11/2016

37

ORDER granting 36 Letter
Motion to Reopen Case. The
Plaintiff may file the Second
Amended Complaint (SAC) by
October 21, 2016. But until
Defendants review the SAC,
they cannot in good faith assert
that they will file a motion to
dismiss. After reviewing the
SAC, if Defendants believe a
motion 1s appropriate, they
should submit a letter
requesting leave to file in
accordance with the Court’s
Individual Practices. SO
ORDERED. (Signed by dJudge
William H. Pauley, III on
10/7/2016) (kl) Modified on
10/11/2016 (k). (Entered:
10/11/2016)

* % %

10/21/2016

38

SECOND AMENDED
COMPLAINT amending 12
Amended Complaint, against
Richard Carroll, Retirement
Plans Committee of IBM,
Robert Weber, Martin Schroeter
with JURY
DEMAND.Document filed by
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Date Filed

Docket Text

Richard J. Waksman, Larry W.
Jander. Related document: 12
Amended Complaint, filed by
Richard J. Waksman, Larry W.
Jander.(Bonderoff, Samuel)
(Entered: 10/21/2016)

10/28/2016

39

LETTER MOTION for Leave to
File Motion to  Dismiss
Plaintiffs Second Amended
Complaint addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated
10/28/2016. Document filed by
Richard Carroll, International
Business Machines
Corporation, Retirement Plans
Committee of IBM, Michael
Schroeter, Robert Weber.
(Portnoy, Lawrence) (Entered:
10/28/2016)

11/04/2016

40

LETTER addressed to Judge
William H. Pauley, III from
SAMUEL E. BONDEROFF
dated 11/4/2016 re: in response
to defendants’ October 28, 2016
letter requesting leave to file a
motion to dismiss plaintiffs’
second amended complaint.
Document filed by Larry W.
Jander, Richard dJ.
Waksman.(Bonderoff, Samuel)
(Entered: 11/04/2016)
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Date Filed

Docket Text

11/09/2016

41

ORDER granting 39 Letter
Motion for Leave to File
Document. Application granted.
The parties are directed to
confer and file a proposed
briefing schedule for the Court’s
consideration. SO ORDERED.
(Signed by Judge William H.
Pauley, III on 11/9/2016) (kI)
(Entered: 11/10/2016)

11/15/2016

42

STIPULATION AND ORDER
ESTABLISHING A BRIEFING
SCHEDULE FOR
DEFENDANTS MOTION TO
DISMISS THE SECOND
AMENDED CLASS ACTION
COMPLAINT: IT IS HEREBY
STIPULATED AND AGREED,
by and between the undersigned
counsel for plaintiffs and
defendants, that: 1. Defendants
shall answer, move against, or
otherwise respond to the SAC by
December 16, 2016. 2. Plaintiffs
shall have until January 17,
2017 to oppose any motion that
may be filed by defendants; and
3. Defendants shall have until
January 31, 2017 to file a reply.
4. Oral argument on the motion
to dismiss shall be held on
February 24, 2017 at 11:30 a.m.
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Date Filed

Docket Text

Richard Carroll answer due
12/16/2016; Retirement Plans
Committee of IBM answer due
12/16/2016; Martin Schroeter
answer due 12/16/2016; Michael
Schroeter answer due
12/16/2016;  Robert = Weber
answer due 12/16/2016.(
Responses due by 1/17/2017,
Replies due by 1/31/2017., Oral
Argument set for 2/24/2017 at
11:30 AM before Judge William
H. Pauley II1.) (Signed by Judge
William H. Pauley, III on
11/15/2016) (mro) (Entered:
11/16/2016)

12/16/2016

43

MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Second Amended Class
Action Complaint. Document
filed by Richard Carroll,
Retirement Plans Committee of
IBM, Martin Schroeter, Robert
Weber.(Portnoy, Lawrence)
(Entered: 12/16/2016)

12/16/2016

44

MEMORANDUM OF LAW in
Support re: 43 MOTION to
Dismiss Notice of Defendants’
Motion to Dismiss the Second
Amended Class Action
Complaint. . Document filed by
Richard Carroll, Retirement
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Date Filed

Docket Text

Plans Committee of IBM,
Martin Schroeter, Robert
Weber. (Portnoy, Lawrence)
(Entered: 12/16/2016)

12/16/2016

45

DECLARATION of Lawrence
Portnoy in Support re: 43
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Second Amended Class
Action Complaint.. Document
filed by Richard Carroll,
Retirement Plans Committee of
IBM, Martin Schroeter, Robert
Weber. (Attachments: # 1 Index
of Exhibits, # 2 Exhibit A, # 3
Exhibit B, # 4 Exhibit C (Part 1),
# 5 Exhibit C (Part 2), # 6
Exhibit C (Part 3), # 7 Exhibit C
(Part 4), # 8 Exhibit C (Part 5),
# 9 Exhibit D, # 10 Exhibit E, #
11 Exhibit F, # 12 Exhibit G, #
13 Exhibit H, # 14 Exhibit I, #
15 Exhibit J)(Portnoy,
Lawrence) (Entered:
12/16/2016)

01/17/2017

46

MEMORANDUM OF LAW in
Opposition re: 43 MOTION to
Dismiss Notice of Defendants’
Motion to Dismiss the Second
Amended Class Action
Complaint. . Document filed by
Larry W. Jander, Richard J.
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Date Filed

Docket Text

Waksman. (Bonderoff, Samuel)
(Entered: 01/17/2017)

01/31/2017

47

REPLY MEMORANDUM OF
LAW in Support re: 43
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Second Amended Class
Action Complaint. . Document
filed by Richard Carroll,
Retirement Plans Committee of
IBM, Martin Schroeter, Robert
Weber. (Portnoy, Lawrence)
(Entered: 01/31/2017)

* % %

02/24/2017

49

Minute Entry for proceedings
held before Judge William H.
Pauley, III: Oral Argument held
on 2/24/2017 re: 43 MOTION to
Dismiss Notice of Defendants’
Motion to Dismiss the Second
Amended Class Action
Complaint. filed by Retirement
Plans Committee of IBM,
Richard Carroll, Martin
Schroeter, Robert Weber. (Choi,
Brian) (Entered: 03/02/2017)

03/23/2017

50

TRANSCRIPT of Proceedings
re:. CONFERENCE held on
2/24/2017 before Judge William
H. Pauley, II1. Court
Reporter/Transcriber: Carol
Ganley, (212) 805-0300.
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Date Filed

Docket Text

Transcript may be viewed at the
court public terminal or
purchased through the Court
Reporter/Transcriber before the
deadline  for Release  of
Transcript Restriction. After
that date it may be obtained
through PACER. Redaction
Request due 4/13/2017.
Redacted Transcript Deadline
set for 4/24/2017. Release of
Transcript Restriction set for
6/21/2017. (McGuirk, Kelly)
(Entered: 03/23/2017)

* % %

04/03/2017

52

LETTER addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated April
3, 2017 re: Recent Legal
Authority. Document filed by
Richard Carroll, Retirement
Plans Committee of IBM,
Martin Schroeter, Robert
Weber. (Attachments: # 1
Exhibit A - Graham v. Fearon
Opinion)(Portnoy, = Lawrence)
(Entered: 04/03/2017)

04/07/2017

53

LETTER addressed to Judge
William H. Pauley, III from
Samuel E. Bonderoff dated
04/07/2017 re: in response to
defendants’ April 3, 2017 Recent
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Date Filed

Docket Text

Legal Authority letter.
Document filed by Larry W.
Jander, Richard dJ.
Waksman.(Bonderoff, Samuel)
(Entered: 04/07/2017)

08/14/2017

54

LETTER addressed to Judge
William H. Pauley, III from
Lawrence Portnoy dated August
14, 2017 re: Recent Legal
Authority. Document filed by
Richard Carroll, Retirement
Plans Committee of IBM,
Martin Schroeter, Robert
Weber. (Attachments: # 1
Exhibit A - Martone v. Robb
Opinion)(Portnoy, = Lawrence)
(Entered: 08/14/2017)

08/17/2017

55

LETTER addressed to Judge
William H. Pauley, III from
Samuel E. Bonderoff dated
August 17, 2017 re: in response
to defendants’ August 14, 2017
Recent Legal Authority letter.
Document filed by Larry W.
Jander, Richard dJ.
Waksman.(Bonderoff, Samuel)
(Entered: 08/17/2017)

09/29/2017

56

OPINION & ORDER re: 43
MOTION to Dismiss Notice of
Defendants’ Motion to Dismiss
the Second Amended Class
Action Complaint. filed by
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Date Filed

Docket Text

Retirement Plans Committee of
IBM, Richard Carroll, Martin
Schroeter, Robert Weber: The
Retirement Plans Committee of
IBM, Richard Carroll, Martin
Schroeter, and Robert Weber
(together, the “Defendants”)
move to dismiss the Second
Amended Class Complaint (the
“Complaint”). For the foregoing
reasons, Defendants’ motion to
dismiss is granted. The Clerk of
Court 1s directed to terminate
the motion pending at ECF No.
43, and mark this case as closed.
(Signed by Judge William H.
Pauley, III on 9/29/2017) (wh)
(Entered: 09/29/2017)

* % %

09/29/2017

57

CLERK’'S JUDGMENT: It is,
ORDERED, ADJUDGED AND
DECREED: That for the
reasons stated in the Court’s
Opinion and Order dated
September 29, 2017,
Defendants’ motion to dismiss is
granted; accordingly, this case
is closed. (Signed by Clerk of
Court Ruby Krajick on
9/29/2017) (Attachments: # 1
Right to Appeal, # 2 Right to
Appeal)(km) (Main Document
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Date Filed | # Docket Text
57 replaced on 11/7/2017) (km).
(Entered: 10/02/2017)
10/27/2017 | 58 | NOTICE OF APPEAL from 56

Memorandum &  Opinion,,.
Document filed by Larry W.
Jander, Richard J. Waksman.
Filing fee $ 505.00, receipt
number 0208-14296950. Form C
and Form D are due within 14
days to the Court of Appeals,
Second Circuit. (Bonderoff,
Samuel) (Entered: 10/27/2017)
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Amended Class Action Complaint for
Violations of the Employee Retirement Income
Security Act (S.D.N.Y. Aug. 13, 2015)

Plaintiffs Larry W. Jander and Richard .
Waksman (“Plaintiffs”), by and through their
attorneys, file this Complaint on behalf of themselves
and other similarly situated current and former
employees of International Business Machine
Corporation (“IBM” or the “Company”), or its
predecessor companies, who were participants in and
beneficiaries of the IBM 401(k) Plus Plan (the “Plan”)
and who invested in the IBM Company Stock Fund
(the “Fund”) during the period of January 21, 2014
through October 20, 2014, inclusive (the “Class
Period”). Plaintiffs allege the following based on the
investigation of their counsel, which included a review
of the Plan’s governing documents; the Plan’s annual
reports filed with the United States Securities and
Exchange Commission (“SEC”) and U.S. Department
of Labor (“DOL”); discussions with Plan participants;
other SEC filings by IBM; other lawsuits against IBM;
press releases and other public statements issued by
IBM; and media reports and analyses regarding IBM.
Plaintiffs believe that substantial additional
evidentiary support exists and will emerge for the
allegations set forth herein after there has been a
reasonable opportunity for discovery.

1. This is a class action brought pursuant to
Section 502 of the Employee Retirement Income
Security Act (“ERISA”), 29 U.S.C. § 1132, against
IBM, by participants in the Plan, and on behalf of the
Plan, to recover many millions of dollars of damage
suffered in their retirement accounts due to breaches
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of fiduciary duties owed to them. Fiduciaries of the
Plan, who owed “the highest duty known to the law”
to Plan participants, breached those duties
throughout the Class Period when they knew that
IBM’s stock price had become artificially inflated in
value, yet they took no action whatsoever to protect
Plan participants from the harm this artificial
inflation would inevitably cause.

2. During the Class Period, IBM grossly
overstated the value of its impaired Microelectronics
business while it was up for sale, issued misleading
financial results in its annual report for 2013 and
quarterly reports during 2014, and gave false and
misleading guidance about its prospective earnings
and progress toward its transformation. These false
and misleading statements, and IBM’s failure to
disclose critical, material information to the public,
caused the market to improperly value IBM’s stock
price. When IBM finally came clean about the real
value of the Microelectronics business, it had to write
off $4.7 billion, and its stock price had plummeted to
its true value, having dropped almost 20% from its
Class Period high.

3. The Plan is sponsored by IBM for eligible
employees and is a defined contribution plan. This
class action is brought on behalf of participants in the
Plan who, during the Class Period, invested in or held
shares of the Fund—that is, IBM stock—through the
Plan. Defendants in this case were all fiduciaries of
the Plan, and per the requirements of the ERISA
statute to which they were subject, they were
responsible for monitoring and ensuring the prudence
of the Plan’s investments.
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4. IBM has endeavored to transform its
business in light of a changing technology landscape,
and it has recently sought to shed some of its
hardware businesses as they have grown less
profitable. As early as 2013, IBM sought a buyer for
the segment of its hardware business responsible for
1ts Microelectronics business, which was responsible
for the design and production of microchips. The
Microelectronics  business included long-lived
property, plant, and equipment assets reflected on
IBM’s balance sheet at a value of approximately $2.4
billion.

5. Unbeknownst to investors at the time, IBM
was struggling to find a buyer for the Microelectronics
segment, which had incurred a $700 million loss in
2013 and was on track for a similar loss in 2014. Based
on these losses and IBM’s fruitless early efforts to sell
the business, IBM knew that the long-lived assets of
the Microelectronics business were worthless, and
that IBM would be lucky even to get $1 billion for this
money-losing business segment (largely for the
engineering expertise and intellectual property
associated with it).

6. Nevertheless, IBM misrepresented the value
of its Microelectronics business and failed to disclose
the segment’s $700 million loss in 2013, thereby
spurious enhancing the Company’s financial health.
IBM’s issuance of false financial results gave investors
a misleading picture of its financial condition,
earnings guidance and the progress (or lack thereof) of
its transformation.

7. The truth finally emerged on October 20,
2014, when IBM announced an agreement to transfer
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its Microelectronics business to GlobalFoundries
Incorporated (“GlobalFoundries”) along with a $1.5
billion incentive payment by IBM. In conjunction with
the announcement, IBM revealed that the
Microelectronics business had lost more than $700
million in 2013, and that it expected comparable losses
for 2014. IBM also disclosed that it had recorded a $4.7
billion charge, due in part to a $2.4 billion write-down
of the entire value of the segment’s long-lived
property, plant, and equipment assets.

8. In other words, IBM failed to disclose for
almost a year that its Microelectronics business was
hemorrhaging money and that IBM could not sell it
without having to pay another company $1.5 billion to
take the failing business off its hands.

9. At the beginning of the Class Period, on
January 21, 2014, IBM’s stock opened at $190.23. As
it traded at artificially high prices throughout the
Class Period, it rose as high as $196 a share. But when
the truth was finally disclosed, IBM’s share price fell
dramatically on massive trading volume, dropping
7.11%, or $12.95 per share, from $182.05 per share at
closing on October 17, 2014, to $169.10 on October 20,
2014. These price declines caused significant losses
and damages to Plan participants who were invested
in the Fund.

10. The Plan fiduciaries knew that IBM’s stock
price had been artificially inflated by undisclosed
material facts. All of the defendants were fiduciaries
of the Plan and owed a fiduciary duty of prudence to
Plan participants, and all of them were well-
positioned not only to know that harm was being done
to those participants, but to take action to prevent that



JA 37

harm. Specifically, defendants were all high-level
corporate insiders with firsthand knowledge of IBM’s
misleading disclosures to the market—and thus
firsthand knowledge of the fact that IBM’s stock price
was artificially inflated.

11. Moreover, as high-level corporate insiders
with direct responsibility for IBM’s financial
disclosures, defendants were perfectly situated to
correct those misleading disclosures and disclose the
truth about IBM’s Microelectronics business to the
public. Such disclosure to the public would also
constitute, ipso facto, disclosure to Plan participants,
and thus would have fulfilled defendants’ fiduciary
duty of prudence, which includes the duty to
communicate truthfully with those to whom one’s duty
1s owed. In addition, such disclosure would have the
curative effect of returning IBM’s inflated stock price
to 1its proper value, thus ensuring that Plan
participants would not be further harmed by buying
or holding artificially inflated IBM stock. (Not to
mention that such disclosure would allow IBM to
comply with its obligations under the federal
securities laws as well.)

12. Defendants were also empowered by the
documents governing the Plan to implement
investment guidelines that could close the Fund to
new purchases or otherwise prevent Plan participants
from buying IBM at inflated prices—at least until the
stock price was corrected (by defendants’ disclosure of
the truth to the public, one would hope).

13. Defendants could not have reasonably
believed that taking the above actions would do more
harm than good to Plan participants. Even if they
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were concerned that disclosure would negatively
impact IBM’s stock price, ERISA did not allow them to
sanction an ongoing fraud. Indeed, the truth about the
Microelectronics business was going to come out
sooner or later, and it is axiomatic that the longer it
took to come out, the more devastating the impact on
the stock price was going to be. As fiduciaries with
duties under ERISA—not to mention as senior
corporate officers with duties under the federal
securities laws—defendants had an obligation to take
action to ensure that IBM’s stock price was returned
to 1ts true, uninflated value.

14. Similarly, defendants could not have
reasonably believed that taking action to ensure that
Plan participants could not make new purchases while
shares of the Fund were artificially inflated would
cause more harm than good. Simply preventing new
purchases would not have constituted insider trading.
And if defendants felt obliged to disclose the fact of the
freeze to the public, such a disclosure (a) would not
have been prohibited by the securities laws and (b)
might actually have encouraged defendants to make a
fulsome disclosure to the public about IBM’s
Microelectronics business, which would be all to the
good.

15. Defendants allowed those to whom they owed
their fiduciary duties to hold an imprudent
investment throughout the Class Period without
taking action to protect them in any way. During that
time, IBM’s stock price went from approximately $190
per share to less than $170 per share, costing IBM’s
employees many millions of dollars in retirement
savings. Meanwhile, other investments in the Plan
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have fared far better, and IBM has struggled from the
losses it reported and the damage to the Company’s
credibility. Defendants, as fiduciaries, are directly
responsible for this enormous harm that their
breaches of their duties caused.

I. JURISDICTION AND VENUE

16. This Court has subject matter jurisdiction
over this action pursuant to 28 U.S.C. § 1331 and
ERISA § 502(e)(1), 29 U.S.C. § 1132(e)(1).

17. Venue 1s proper in this district pursuant to
ERISA § 501 (e)(2), 29 U.S.C. § 1132(e)(2), because the
Plan was administered in this district, some or all of
the fiduciary breaches for which relief is sought
occurred in this district, and/or defendant IBM is
incorporated in New York and resides and maintains
its primary place of business in this district.

18. Specifically, this district is an appropriate
venue for this action because the Plan’s Forms 5500
filed with the Internal Revenue Service identify the
address of the Plan as being in this district.
Additionally, it is likely that many of the parties and
potential witnesses are located in, or are within close
proximity to, this district.

II. PARTIES

19. Plaintiff Larry W. dJander is a Plan
participant within the meaning of ERISA § 3(7), 29
U.S.C. § 1102(7). Until March of this year, he was an
employee of IBM, and he was and continues to be a
participant in the Plan. He purchased and held shares
of the Fund in his Plan retirement savings account
during the Class Period.
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20. Plaintiff Richard J. Waksman is a Plan
participant within the meaning of ERISA § 3(7), 29
U.S.C. § 1102(7). He worked at IBM for more than 30
years, and he was and continues to be a participant in
the Plan. He purchased and held shares of the Fund
in his Plan retirement savings account during the
Class Period.

21. Defendant IBM is a New York corporation
with a principal office at New Orchard Road, MD 261,
Armonk, New York 10504. At all times, IBM is and
was the sponsor of the Plan within the meaning of
ERISA §3(16)B), 29 U.S.C. §1002(16)(B).
Additionally, IBM is a de facto fiduciary of the Plan
pursuant to ERISA §321)@A), 29 U.S.C.
§ 1002(21)(A), in that it had discretionary authority
and control regarding the management of the Plan
and/or the Plan’s assets. IBM’s common stock 1is listed
on the New York Stock Exchange, where it trades
under the ticker symbol “IBM.”

22. Defendant Retirement Plans Committee of
IBM (the “Committee”) is a committee established by
the governing documents of the Plan and is a “named
fiduciary” of the Plan according to those documents. It
1s comprised of the Chief Financial Officer (“CFQO”),
General Counsel (“GC”) and Senior Vice President of
Human Resources of the Company. (Plan § 1.17.) The
Committee was a Plan fiduciary pursuant to ERISA
§ 3(21)(A), 29 U.S.C. § 1002(21)(A), by virtue of having
discretionary authority and control regarding the
management of the Plan and/or the Plan’s assets,
throughout the Class Period.

23. Defendant Richard Carroll was Chief
Accounting Officer of IBM as well as the Plan
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Administrator, and was therefore a Plan fiduciary
pursuant to ERISA §321)A), 29 U.S.C.
§ 1002(21)(A), by virtue of having discretionary
authority and control regarding the management of
the Plan and/or the Plan’s assets, throughout the
Class Period.

24. Defendant Michael Schroeter was CFO of
IBM and a member of the Committee, and was
therefore a Plan fiduciary pursuant to ERISA
§ 3(21)(A), 29 U.S.C. § 1002(21)(A), by virtue of having
discretionary authority and control regarding the
management of the Plan and/or the Plan’s assets,
throughout the Class Period.

25. Defendant Robert Weber was GC of IBM and
a member of the Committee, and was therefore a Plan
fiduciary pursuant to ERISA § 3(21)(A), 29 U.S.C.
§ 1002(21)(A), by virtue of having discretionary
authority and control regarding the management of
the Plan and/or the Plan’s assets, throughout the
Class Period.

III. THE PLAN

26. The Plan is a defined contribution benefit
plan that is sponsored by IBM for eligible employees
and is subject to ERISA. Employees can defer up to
10% of their compensation into the Plan, and IBM will
make an automatic contribution for some employees
and a matching or partial contribution based on length
of service of up to six percent.

27. The Plan’s governing documents include the
IBM 401(k) Plus Plan (As Amended and Restated
effective as of January 1, 2008 with Amendments
Adopted through December 2010), which sets forth,
among other things, the identities of the “named
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fiduciaries” of the Plan and their powers and
responsibilities with respect to the Plan.

28. The Plan states that it was “established ... to
assist eligible employees in saving for retirement.”
(Preamble.) The Committee and the Plan
Administrator are the “named fiduciaries” of the Plan.
(Plan §11.01.) The Plan Administrator and the
Committee are permitted by the Plan to delegate to
third parties “fiduciary responsibilities ... with the
meaning of Section 405(c)(3) of ERISA”, although even
if they do so they continue to retain significant
fiduciary powers. (Plan §§ 11.01(c), 11.03, 11.05.)

29. Among the Committee’s powers is the
authority to appoint, retain or remove a third-party
“Investment Manager” responsible for the day-to-day
oversight of the Plan’s investment options, including
the Fund. (Plan § 11.03(a)(1)(B).) (This power can also
be delegated to “the IBM senior finance executive
reporting to the [CFO].”) Upon information and belief,
a third-party “Investment Manager” had been
retained and had been delegated oversight of Plan
investment options, including the Fund, during the
Class Period.

30. Nevertheless, even if the Committee
delegates oversight of the Plan investment options,
including the Fund, to a third party, it continues to
retain the power to establish and amend “investment
policies and guidelines for the Plan[.]” (Plan
§ 11.03(a)(11).) It 1s also responsible for “the review of
the performance of the Plan Administrator ... [and]
the Investment Managers[.]” (Plan § 11.03(a)(ii1).)
And the Committee 1s vresponsible for “the
establishment of such rules as it may deem
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appropriate for the conduct of its business with respect
to the Plan.” (Plan § 11.03(a)(iv).)

31. Despite its seemingly ample ability to
delegate its powers under the Plan, the Committee
was still a fiduciary subject to ERISA, which forbids
fiduciaries from offloading their duties onto others
entirely, however much they might want to do so.
Thus, when the Committee—particularly Committee
members Schroeter and Weber—became aware of the
artificial inflation of IBM’s stock price, and the
concomitant harm to Plan participants that this
inflation would cause, they were still obligated under
ERISA to use what powers they had under the Plan to
protect those participants from harm. They could have
done so in several ways.

32. First, as senior corporate officers with direct
responsibility for IBM’s financial disclosures,
defendants Schroeter and Weber could have
effectuated truthful, corrective disclosures to the
public regarding the Microelectronics business,
thereby ameliorating the problem of artificial inflation
and complying with their fiduciary obligation to tell
the truth to Plan participants. Second, they could have
used their Committee power of establishing
investment guidelines to implement guidelines that
would have prevented Plan participants from being
able to purchase new shares of the Fund until such
time as the artificial inflation of IBM’s stock was
corrected. Third, they could have disclosed their
knowledge of the stock price’s artificial inflation to
their co-fiduciaries, including those to whom they
delegated some or all of their fiduciary duties, to
enable those fiduciaries to take either or both of the
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aforementioned direct actions—disclosure and/or a
freeze on new purchases—to protect Plan participants
from further harm.

33. The Plan Administrator, defendant Carroll,
was also a “named fiduciary” of the Plan and had a
variety of powers, including the power “to promulgate
and enforce such rules and regulations as it shall deem
necessary or appropriate for the administration of the
Plan” (Plan § 11.05(a)), the power “to construe and
interpret the Plan” (Plan § 11.05(b)), and the
responsibility “to report to the Committee on its
activities at such times as the Committee determines.”
(Plan §11.05(c).) Like the Committee, Plan
Administrator Carroll was permitted to delegate some
of his responsibilities (Plan § 11.05(e)), but he
continued to be subject to the requirements of ERISA
and thus could not completely offload his fiduciary
duties onto others.

34. Thus, when he became aware of the artificial
inflation of IBM’s stock price and the harm that it was
causing Plan participants, defendant Carroll could
have taken action to protect Plan participants from
further harm. Given his senior accounting role,
Carroll had considerable responsibility for the
financial picture disclosed in IBM’s public filings,
including with respect to the Microelectronics
business. Thus, he could have made an effort to ensure
that the finances of the Microelectronics business
were accounted for and disclosed accurately, thus
ensuring truthful communication with Plan
participants and precluding further distortion of
IBM’s stock price. And, like the members of the
Committee, he could have disclosed his knowledge to
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his co-fiduciaries, including any others to whom he
had delegated his fiduciary responsibilities, to enable
them to take action (as set forth above) to protect Plan
participants as well.

IV. THE FIDUCIARY BREACHES
1. Background

35. IBM 1is a global information technology
company operating in five segments: (1) Global
Technology Services, which primarily provides IT
infrastructure services and business process services;
(2) Global Business Services, which provides
professional services and application management
services; (3) Software, which consists primarily of
middleware and operating systems software; (4)
Systems and Technology, which provides business
products requiring advanced computing power and
storage capabilities; and (5) Global Financing, which
invests in financing assets, leverages with debt, and
manages the associated risks.

36. The Systems and Technology Segment is
focused on business products requiring advanced
computing power and storage capabilities. Among
other things, Systems and Technology provides
hardware, including semiconductor technology,
products, and packaging for other IBM units and
external clients.

37. IBM operated its Microelectronics business
within its Systems and Technology Segment. The
Microelectronics business was primarily responsible
for the design and production of microchips, and
included assets such as plant, property, equipment,
goodwill, = manufacturing inventory, accounts
receivables, and, notably, IBM’s long-lived
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semiconductor = manufacturing operations and
facilities in East Fishkill, New York, and Essex
Junction, Vermont.

38. IBM’s Microelectronics business included
intellectual property on which the Company’s success
had once depended. But, as the technology field
changed, profits became harder to achieve, and the
Microelectronics business began losing money.

39. Since the mid-2000s, IBM has articulated a
plan to divest the Company of hardware businesses to
focus on higher growth areas. In May 2007, the
Company set out its “2010 Earnings Per Share (“EPS”)
Roadmap”, which explained how IBM expected to
achieve EPS growth of 14 to 16 percent, and $10 to $11
in EPS, by 2010. At that time, the Company
highlighted its strategy of exiting hardware
businesses and strengthening its position in services
and software. IBM achieved and exceeded its 2010
Roadmap guidepost, recording EPS of $11.52 for 2010.

40. During a May 2010 Investor Day, former IBM
Chief Executive Officer (“CEQO”) Sam Palmisano set
another EPS guidepost during a presentation, the
“2015 Roadmap,” which laid out IBM’s plan to deliver
EPS of at least $20 by 2015. The 2015 Roadmap was
described by the Company as leveraging the
transformation of 1its base business, including
divestitures from hardware and a shift to higher
growth businesses, such that hardware and financing
would decrease from 35% of operating segments profit
in 2000 to 13% in 2015.

41. Consistent with the plan set forth in the 2015
Roadmap, at least as early as 2013, IBM began looking
for a buyer for the Microelectronics business. IBM
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knew that the Microelectronics business was on track
to incur a loss of $700 million in 2013 and a similar
loss in 2014, and it wanted to unload the business in
short order.

42. IBM had difficulty locking in a buyer, so it
appointed Goldman Sachs Group, Inc. (“Goldman
Sachs”) to try to find potential buyers for its
Microelectronics business. Even after the retention of
Goldman Sachs, however, IBM was unable to find a
buyer willing to pay an amount even close to the value
that it had listed on its books. IBM held talks with
various chip makers regarding the sale of its
Microelectronics business, including GlobalFoundries,
Intel Corporation, and Taiwan Semiconductor
Manufacturing Company. Although IBM was asking
for more than $2 billion for its Microelectronics
business, bidders were unwilling to pay much more
than $1 billion, and were primarily interested in
acquiring IBM’s engineering expertise and
intellectual property rather than the manufacturing
facilities. GlobalFoundries emerged as the leading
candidate to buy IBM’s semiconductor making
operations, but it noted outstanding issues concerning
price and intellectual property.

43. Under U.S. Generally Accepted Accounting
Principles (“GAAP”), a company must recognize an
impairment loss when the carrying cost of a long-lived
asset is not recoverable and exceeds the asset’s fair
value. Such assets must be reviewed for impairment
in value when facts or circumstances indicate that the
carrying value may be greater than the sum of the
undiscounted cash flows expected from the asset’s use
and disposal.
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44. Under accounting rules and the regulations
established by the Sarbanes-Oxley Act of 2002, IBM
was responsible for routinely assessing whether
1mpairment indicators were present, and was required
to have systems or processes in place to assist in the
1dentification of potential impairment indicators.

45. The 2013 operating losses 1n the
Microelectronics business, as well as IBM’s decision to
sell the Microelectronics business, triggered
1mpairment testing on the Microelectronics business.
The carrying value of the long-lived assets associated
with the business should have been impaired and
reported no later than the quarter ended December 31,
2013—but it was not.

2. IBM’s False Disclosures and Financial
Reports

46. Following the close of the markets on January
21, 2014, IBM issued a press release reporting its
financial and operating results for the fourth quarter
and full year ended December 31, 2013. In the release,
the Company “announced fourth-quarter 2013 diluted
earnings of $5.73 per share, compared with diluted
earnings of $5.13 per share in the fourth quarter of
2012, an increase of 12 percent” and “[o]perating (non-
GAAP) diluted earnings [of] $6.13 per share,
compared with operating diluted earnings of $5.39 per
share in the fourth quarter of 2012, an increase of 14
percent.”

47. The press release stated in part, quoting CEO
Virginia “Ginni” Rometty:

We continued to drive strong results across
much of our portfolio and again grew earnings
per share in 2013. ... As we enter 2014, we
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will continue to transform our business and
invest aggressively in the areas that will
drive growth and higher value. We remain on
track toward our 2015 roadmap for operating
EPS of at least $20, a step in our long-term
strategy of industry leadership and
continuous transformation.

48. In conjunction with the announcement, IBM
held a conference call with analysts and investors
after the market close on January 21, 2014 to discuss
earnings and operations. Regarding earnings
guidance for 2014, defendant fiduciary and CFO
Schroeter stated, in part:

So I want to start out by saying that we
continue to expect to deliver at least $20 of
operating EPS in 2015. We'll talk about 2014
a little later, and you’ll see that our view of
2014 keeps us on track to that objective.

* % %

As always, we're positioning our business for
the future. And as I noted, we continue to
expect to achieve at least $20 in 2015 along
the way.

% % %

As we look forward to 2014, we’ll continue our
transformation, shifting our investments to
the growth areas, and mixing to higher value.
We'll acquire key capabilities. We'll divest
businesses, and we’ll rebalance our workforce
as we continue to return value to
shareholders.
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Our current view of all of this is included in
our expectation of at least $18 of operating
EPS in 2014. That’s up 10.5% from $16.2 in
2013.

We'll see the benefits of the first quarter
rebalancing action later in the year. As a
result, we expect our first quarter EPS to be
about 14% of the full year, reflecting the
modest gain, workforce rebalancing charge,
and continued impact from currency. For
these reasons, our first quarter skew in 2014
should be lower than our historical skew,
which has been about 18% of the full year
over the last few years.

And importantly, we expect to grow our free
cash flow in 2014 by about $1 billion. That’s
faster than net income, even after absorbing
another significant cash tax headwind, and
growing capital expenditures. All of this keeps
us on track to our 2015 objective of at least $20
of operating EPS.

49. On February 25, 2014, IBM filed with the
SEC an annual report on Form 10-K for the fourth
quarter and full year ended December 31, 2013, which
incorporated by reference the financial statements set
forth in the 2013 Annual Report to Investors. In
particular, the Annual Report stated that the
consolidated financial statements were prepared in
accordance with GAAP and included the following
representations about IBM’s accounting practices:

Long-lived assets, other than goodwill and
indefinite-lived intangible assets, are tested
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for impairment whenever events or changes in
circumstances indicate that the carrying
amount may not be recoverable. The
impairment test is based on undiscounted
cash flows and, if impaired, the asset is
written down to fair value based on either
discounted cash flows or appraised values.

Goodwill and indefinite-lived intangible
assets are tested annually, in the fourth
quarter, for 1impairment and whenever
changes 1n circumstances indicate an
impairment may exist. Goodwill is tested at
the reporting unit level which is the operating
segment, or a business, which is one level
below that operating segment (the
“component” level) if discrete financial
information 1s prepared and regularly
reviewed by management at the segment
level.

50. The financial statements in the 2013 Annual
Report contained representations regarding the
operations of IBM’s Systems and Technology
Segment. The Annual Reports stated that, for the
Systems and Technology Segment: External Gross
Profit was $5,120 and $6,903 in 2013 and 2012 (in
millions), and Gross Profit Margin was 35.6% and
39.1%. The Annual Report then stated:

Systems and Technology’s gross profit margin
decreased 5.5 points in the fourth quarter of
2013 versus the prior year. The decrease was
driven by lower margins in Power Systems
(1.3 points), System x (1.2 points), Storage
(0.6 points), Microelectronics (0.5 points) and
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a decline due to revenue mix (2.2 points).
Systems and Technology’s pre-tax income
decreased $768 million or 78.8 percent in the
fourth quarter, and pre-tax margin decreased
11.7 points versus the prior year period.

51. IBM did not disclose any losses or
impairment in the Microelectronics business, which
appears to have been profitable during 2013 for the
Systems and Technology Segment, although with
slightly lower margins. There also was no disclosure
made that the Microelectronics business had any
substantial negative impact on the unit’s overall
business.

52. After the close of trading on April 16, 2014,
IBM issued a press release announcing its financial
results for the first quarter of 2014, ended March 31,
2014. For the 2014 first quarter, the Company
reported diluted earnings of $2.29 per share and
operating (non-GAAP) diluted earnings of $2.54 per
share. CEO Rometty commented on the results,
stating, in part:

In the first quarter, we continued to take
actions to transform part of the business and
to shift aggressively to our strategic growth
areas including cloud, big data analytics,
social, mobile and security. . .

As we move through 2014, we will begin to see
the benefits from these actions. Over the long
term, they will position us to drive growth
and higher value for our clients.

53. IBM held a conference call with analysts and
investors following the earnings announcement on



JA 53

April 16, 2014. Regarding the earnings guidance for
2014, CFO Schroeter stated, in part:

For the year, we expect to deliver at least $18
of operating earnings per share for 2014. This
does not include any gain from the sale of our
System x business to Lenovo because of the
uncertainty of the timing and amount, but it
will ultimately be included in our operating
EPS results, and we’ll update you later in the
year.

Like always, we manage our business and
allocate capital for the long term, and along
the way, we still expect to deliver at least $20
of operating EPS in 2015.

* % %

In terms of the $18, we said that we would get
to at least $18. We said in the first quarter
that we would do about 14% of that, and
that’s where we came in, at 14%.

* % %

Given that quarterly phenomenon, a charge
in the first quarter of this year but none the
second versus the prior, we would think that
the first half . . . is going to look a lot like last
year, and we’ll probably get about 38% of our
full year EPS done by the end of the first half.

And then when we look at the second half,
we’ll see consistent growth with what we need
on a full year basis at 10.5, and given the
transactional nature and the momentum in
some of our businesses, we would say it would
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probably be a little bit faster in the fourth
than in the third.

54. The First Quarter 2014 10-Q also contained
representations regarding the operations of IBM’s
Systems and Technology segment. The Quarterly
Report stated that, for the Systems and Technology
Segment, External Gross Profit was $645 and $1,003
in 2014 and 2013 (in millions), and Gross Profit
Margin was 27% and 32.3%. The Quarterly Report
then stated:

Systems and Technology’s gross profit margin
decreased 5.3 points in the first quarter of
2014 versus the prior year. The decrease was
driven by a decline due to revenue mix as a
result of less mainframe content (2.3 points),
lower margins in Power Systems (1.7 points),
Microelectronics (1.3 points) and Storage (0.9
points), partially offset by higher margins in
System z (0.2 points) and System x (0.1
points).

Systems and Technology’s pre-tax loss
increased $255 million to a loss of $660
million in the first quarter 2014, when
compared to the prior year. Pre-tax margin
decreased 13.2 points in the first quarter
versus the prior year period. Normalized for
workforce rebalancing charges of $218
million and $3 million in the first quarter of
2014 and 2013, respectively, Systems and
Technology’s first quarter pre-tax income was
a loss of $442 million compared to a loss of
$402 million in the prior year, and the pre-tax
margin declined 4.8 points.
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55. On July 17, 2014, IBM issued a press release
announcing its financial results for its quarter ended
June 30, 2014. For the 2014 second quarter, the
Company reported diluted earnings of $4.12 per share
and operating (non-GAAP) diluted earnings of $4.32
per share. CEO Rometty commented on the results,
stating, in part:

In the second quarter, we made further

progress on our transformation. We

performed well in our strategic imperatives
around cloud, big data and analytics, security
and mobile . . . . We will continue to extend
and leverage our unique strengths to address

the emerging trends in enterprise IT and

transform our business, positioning ourselves

for growth over the long term.

56. Following the earnings release, IBM held a
conference call with analysts and investors to discuss
its earnings and operations. During the conference
call, CFQ Schroeter made statements about the
Company’s earnings and outlook, stating, in part:

Let me spend a minute on the first-half
performance. The revenue performance for
the half is very similar to the second quarter.
Through six months we had double-digit
revenue growth in strategic initiatives, stable
performance in our core franchises, and the
impact of some secular trends in parts of
hardware and from the divested business.

Looking at profit, we expanded gross margin
50 basis points, pretax margin by 70 basis
points, and net margin by 50 basis points. All
while shifting investment to key areas.
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Operating earnings per share for the first half
were up 9.5%.
* % %

Systems and Technology revenue of $3.3
billion was down 11%. This is a significant
improvement in the year-to-year performance
compared to last quarter. The improvement
was driven by system z, as well as sequential
improvements in system x and storage. This,
together with actions to align our structure to
the demand profile, result[ed in] progress in
stabilizing our profit.

57. CFO Schroeter also spoke about IBM’s 2014
earnings guidance, stating in part:

As we look to the full year of 2014, we expect
to deliver at least $18 of operating earnings
per share and we still expect to deliver at least
$20 of operating earnings per share in 2015.
These are points along the way to delivering
performance, and shareholder value over the
long term.

%* % %

In the second half, we see . . . our software
revenue growth accelerating to mid-single
digit. And we see our services profit growth of
mid-single digit driven by productivity in the
base. And then on STG . . ., we see that profit
stabilization still. So when I think about the
second half, and how that plays out, as we
said 90 days ago, . ..I think EPS growth in
the second half will be a little bit faster in the
fourth than in the third. So kind of double-
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digit fourth quarter EPS and a single-digit
third quarter EPS.

And bear in mind that single-digit EPS
growth even in the third, because of
seasonality kind of translates to, no more
absolute EPS than what we got in the second.

58. On dJuly 29, 2014, IBM filed its Form 10-Q for
the quarter ended June 30, 2014. The Quarterly
Report stated that, for the Systems and Technology
Segment, External Gross Profit was $1,773 and $2,383
in 2014 and 2013 (in millions), and Gross Profit
Margin was 31% and 34.7%. The Second Quarter 10-
Q also contained representations regarding IBM’s
Systems and Technology Segment stating, in part:

Systems and Technology’s gross profit margin
decreased 2.8 points in the second quarter of
2014 versus the prior year. The decrease was
driven by lower margins in Power Systems
(1.1 points), Storage (0.9  points),
Microelectronics (0.8 points) and System x
(0.8 points), partially offset by an
1mprovement due to revenue mix (0.4 points).
Gross profit margin for the first six months of
2014 decreased 3.7 points compared to the
first six months of 2013. The decrease was
driven by lower margins in Power Systems
(1.3 points), Microelectronics (1.0 points) and
Storage (0.9 points), and a decline due to
revenue mix (0.7 points).

Systems and Technology’s pre-tax income
increased $166 million to $25 million in the
second quarter and its pre-tax loss increased
$89 million to $635 million for the first six
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months of 2014 compared to prior year
periods. Pre-tax margin increased 4.3 points
in the second quarter and decreased 2.8
points in the first six months versus the prior
year periods. Second-quarter performance
reflects a year-to-year reduction in workforce
rebalancing charges of $202 million.

The company’s focus for STG in 2014 is to
stabilize the profit base and, after the first
half of the year, the company is on track. The
company will continue to make investments
in this business to remain a leader in high-
performance, high-end systems. In July, the
company announced it will invest $3 billion
over the next five years to tackle the
challenges of the “post-silicon” era,
demonstrating its commitment to innovation
and to leading in the new era of enterprise IT.

59. The subsequent October 20, 2014 revelations

demonstrated that the statements made in its Annual
and Quarterly Reports, earnings releases and on
conference calls during 2014 were materially false and
misleading when made because they misrepresented

and failed to disclose adverse facts.
60. The truth, which was known by IBM and its

senior officers but concealed from the investing public
and Plan participants during the Class Period, was

that:

(1) IBM’s Microelectronics business incurred a
loss of $700 million in 2013 and expected a

comparable loss for 2014;

(2) the long-lived assets of IBM’s

Microelectronics business were worthless;
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(3) IBM’s operating results were materially
inflated due to the improper failure to timely
report a $2.4 billion impairment in the value
of the assets of the Microelectronics business;

(4) IBM and its officers lacked a reasonable basis
for their representations that IBM was on

track to achieve $18 per share in operating
EPS in 2014;

(5) IBM’s financial statements were presented in
violation of GAAP and were materially false
and misleading;

(6) IBM’s annual and quarterly reports on Forms
10-K and 10-Q failed to disclose then-known
events or uncertainties associated with IBM’s
Microelectronics business;

(7) IBM’s disclosure controls and internal
controls over its financial reporting were
materially deficient;

(8) IBM’s senior officers certifications about its
disclosure controls and internal controls over
its financial reporting were materially false
and misleading; and

(9) IBM and 1its senior officers lacked a
reasonable basis for their positive statements
about the Company, its business prospects,
and future operating performance.

3. IBM Reveals the Truth

61. During the Class Period, IBM and its senior
officers concealed a $700 million loss in the
Microelectronics business in 2013 and the fact that the
Company expected a comparable loss for 2014, and
they failed to timely record an impairment in the value
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of IBM’s long-lived assets of the Microelectronics
business. As a result, IBM’s reported earnings and
2014 earnings guidance during the Class Period were
artificially inflated and materially false and
misleading—and IBM’s stock price was consequently
artificially inflated in value as well.

62. On October 20, 2014, IBM issued startling
disclosures that surprised investors and analysts and
revealed the extent of IBM’s misrepresentations and
accounting misconduct. Before the opening of trading
that day, IBM and GlobalFoundries jointly announced
that they had entered into a Definitive Agreement
under which GlobalFoundries would acquire IBM’s
global commercial semiconductor technology,
“including intellectual property, world class
technologists and technologies related to IBM
Microelectronics” for cash consideration of $1.5
billion to be paid to GlobalFoundries by IBM.
Under the agreement, GlobalFoundries would
continue to supply semiconductors to IBM.

63. The press release also announced that “IBM
will reflect a pre-tax charge of $4.7 billion in its
financial results for the third quarter of 2014, which
includes an asset impairment, estimated costs to sell
the IBM microelectronics business and cash
consideration to GlobalFoundries.”

64. Also on October 20, 2014, IBM 1issued a press
release announcing its financial results for the third
quarter ended September 30, 2014, reporting sales of
$22.4 billion on continuing operations (excluding the
Microelectronics business), down 4% from the third
quarter of 2013, and operating profits of $3.68 per
share, down 10% from the third quarter of 2013.



JA 61

65. IBM also reported that its gross profit margin
from continuing operations on an operating basis was
49.2%, down 90 basis points from the third quarter of
2013. Total revenue from IBM’s Systems and
Technology segment, which included semiconductor
operations, declined 15%.

66. The earnings release quoted CEO Rometty,
who stated, “We are disappointed in our performance.”

67. The release also stated the following
regarding discontinued operations:

The loss from discontinued operations in the
third quarter includes a non-recurring pre-
tax charge of $4.7 billion, or $3.3 billion, net
of tax. The charge includes an impairment to
reflect fair value less estimated costs to sell
the Microelectronics business assets, which
the company has classified as held for sale at
September 30, 2014. The charge also includes
other estimated costs related to the
transaction, including cash consideration
expected to be transferred to
GLOBALFOUNDRIES of approximately $1.5
billion. The cash consideration is expected to
be paid to GLOBALFOUNDRIES over the
next three years and will be adjusted by the
amount of the working capital due by
GLOBALFOUNDRIES to IBM, estimated to
be $0.2 billion. In addition, discontinued
operations include operational net losses
from the Microelectronics business of $0.1
billion in both the third quarter of 2014 and
the third quarter of 2013.
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68. During the October 20,2014 third quarter
earnings conference call, defendant fiduciary and CFO
Schroeter stated the following regarding the
Microelectronics business:

[TThe 2013 OEM revenue associated with the
divested business was $1.4 billion, and our
STG segment included pre-tax losses for this
business of over $700 million. This is being
reported as a discontinued operation. In the
third quarter, [discontinued operations] will
include both losses from the ongoing
operations of about $90 million after tax, and
a one-time after-tax charge of $3.3 billion
associated with the transaction. The
transaction had no impact to free cash flow in
the third quarter.

69. Schroeter also reduced 2014 guidance during
the call, withdrawing the $20 operating EPS roadmap
for 2015 and conceding that, rather than $18 EPS as
promised in dJuly, “full year 2014 Operating EPS
[would] be down between 2 percent and 4 percent,
that’s off last year’s comparable base of $16.64.”

70. During the question-and-answer portion of
the call, analysts responded with surprise to the news.
Goldman Sachs analyst Bill Shope observed,
“Obviously there’s a lot of new info here,” and Barclays
analyst Benjamin Reitzes commented, “We’ve just had
obviously a major setback here.”

71. Brian White, a Cantor Fitzgerald analyst,
asked about the newly released details on
Microelectronics losses: “I just wanted to be clear.
What did the chip business lose in 2013 and what are
the expectations for loss in 2014?” Schroeter
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responded, in part, “[in] 2013 we had a loss of $700
million on a pretax basis. And 2014 is basically flat to
what we saw in 2013.”

72. The Wall Street Journal also published
commentary on the news, observing that it was a hit
specific to IBM. The Journal stated that IBM’s
“results stood in contrast to Apple Inc., which on
Monday posted a 13% profit increase on strong
September sales of its larger-screen iPhones.”

73. In reaction to the disclosures, IBM’s stock
price declined more than $12.00 per share to close at
$169.10 per share on October 20, 2014 on high trading
volume.

74. On October 28, 2014, IBM filed its Form 10-Q
for the quarter ended September 30, 2014. The Form
10-Q reported that, during the quarter, IBM wrote off
the entire value of the assets of the Microelectronics
business:

In the third quarter, the company recorded a
pre-tax charge of $4.7 billion related to the
sale of the Microelectronics disposal group,
which was part of the Systems and
Technology reportable segment. The pre-tax
charge was recorded to reflect the fair value
less the estimated cost of selling the disposal
group 1including an impairment to the
semiconductor long-lived assets of $2.4
billion, $1.5 billion representing the cash
consideration expected to be transferred to
GLOBALFOUNDRIES and $0.8 billion of
other related costs. The asset impairment
was reflected in property, plant and
equipment, net and the other costs of disposal
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were reflected in other accrued expenses and
liabilities and other liabilities in the
Consolidated Statement of Financial Position
at September 30, 2014.

75. As a result of the false statements during
2013, IBM’s securities traded at artificially inflated
levels during the Class Period. When IBM revealed
the true value of its Microelectronics business and
improper accounting practices, the price of IBM
common stock fell to a value that was approximately
14% less than its Class Period peak.

76. Prior to the start of the Class Period, IBM
should have reduced the reported value of its
Microelectronics business in its financial statements.
Instead, IBM misrepresented the value of the
Microelectronics  business, materially inflating
earnings and rendering earnings guidance materially
misleading.

77. Rather than properly testing and impairing
the assets, during the Class Period, IBM assigned an
approximately $2.4 billion carrying value to the
Microelectronics long-lived, property, plant, and
equipment assets reflected in the financial statements
1t filed with the SEC and issued to investors, even
though it knew the assets were worthless.

78. The Microelectronics business lost $700
million in 2013, and it was on track for a similar loss
in 2014. It was obvious that the Company would not
be able to sell the Microelectronics business for more
than $1 billion based only on the business’s
engineering expertise and intellectual property.
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4. The Plan Fiduciaries’ Knowledge and
Breaches

79. Throughout the Class Period, defendants
were aware of these misleading statements and IBM’s
failures to disclose the truth about its Microelectronics
business. Yet defendants did nothing to act upon that
knowledge to protect the retirement savings of the
Plan participants to whom they owed their fiduciary
duties.

80. Defendant Schroeter was the CFO, a
Sarbanes-Oxley co-signatory of IBM’s SEC filings,
and, indeed, was the person who actually made many
of IBM’s misleading statements that artificially drove
up the Company’s stock price. He would certainly have
been aware of the Microelectronics business’s 2013
performance, and, upon information and belief, he
would have been directly involved in the efforts by
Goldman Sachs to sell the failing business. Thus, he
would have recognized that the Microelectronics
business had performed terribly in 2013, but that this
performance had gone undisclosed. He would have
known the expected performance of the business in
2014, and that this poor performance was also going
undisclosed. And he would have known that the
proper impairment and reporting with respect to the
Microelectronics had not occurred as required by
GAAP. Arguably, no person at IBM was more
centrally involved in the Company’s
misrepresentations regarding its Microelectronics
business during the Class Period than Schroeter, and
no person was better positioned to understand the
effect that these misrepresentations were having on
IBM’s stock price.
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81. Defendant Weber, as GC, would also have
played a central role in the preparation of IBM’s
financial reporting. He was responsible for ensuring
that that reporting complied with the federal
securities laws, which of course require truth and
accuracy in all financial reporting. Unless Weber
completely abdicated his responsibilities as GC during
the Class Period, it is reasonable to infer that he was
aware of IBM’s false financial reporting, and thus its
artificially inflated stock price.

82. Defendant Carroll, as the senior-most
accounting officer at IBM, would also have been
centrally involved in the preparation of these financial
statements, including with respect to what was and
was not disclosed regarding the performance and
value of the Microelectronics business. Carroll in
particular would have been attuned to the fact that an
impairment of the business’s long-lived assets should
have been part of the accounting—and that it was not
during the Class Period.

83. Each of these individuals had a front row seat
for IBM’s misrepresentation of its Microelectronics
business (Schroeter was arguably on the field). And
each was also a fiduciary of the Plan, charged under
ERISA with ensuring the prudence of Plan
investments, well aware that IBM stock was a popular
Plan investment, and also aware that that popular
investment had become an imprudent one. Yet none of
them took a single action to protect Plan participants
from that imprudent and ultimately harmful
investment.

84. As members of the Committee, Schroeter and
Weber had the power to issue new investment
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guidelines to the “Investment Manager” charged with
overseeing Plan investments. These guidelines could
have specified that no purchases of the Fund be
permitted until such time as the investment was no
longer imprudent—i.e., when the stock price was no
longer artificially inflated.

85. The Committee also had the power to disclose
the truth to the public and correct the artificial
inflation, a power that it shared with the Plan
Administrator, defendant Carroll. Indeed, defendants
Schroeter and Weber, as CFO and GC, respectively,
were uniquely situated to fix this problem, inasmuch
as they had primary responsibility for the public
disclosures that had artificially inflated the stock price
to begin with. They could have stopped those
misrepresentations from ever happening, or at least
they could have corrected them much earlier than they
were ultimately corrected. Either way, Plan
participants’ losses would have been mitigated, if not
altogether prevented.

86. Defendants cannot hide their inaction behind
the securities laws. In this situation, ERISA and the
securities laws compelled defendants to take exactly
the same action—tell the truth and correct the
inflated stock price. No law or duty required
defendants to prevent the disclosure of the truth—
quite the opposite.

87. Defendants allowed those to whom they owed
the “highest duties under law” to purchase Fund
shares at an artificially high price during the Class
Period, meaning that no matter what happened to
IBM’s stock price in the future—even if it recovered all
of its losses and then some—they would be deprived of
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retirement money that otherwise would have
rightfully been theirs. And Plan participants who
simply held Fund shares during the Class Period were
injured as well, because they were prohibited from
being able to invest in an alternative, prudent
investment that would not have caused them the same
losses that the Fund did during the Class Period.
Millions upon millions of dollars were lost from the
retirement accounts of IBM employees. Defendants, as
fiduciaries, are directly responsible for this enormous
harm that their breaches of duty caused.

V. CLASS ACTION ALLEGATIONS

88. Plaintiffs bring this action as a class action
pursuant to Federal Rule of Procedure 23(a), (b)(1)
and/or (b)(2) on behalf of themselves and the following
class of persons similarly situated (the “Class”):

All individuals, excluding defendants, who
participated in the Plan and whose individual
accounts purchased and/or held the IBM
Company Stock Fund at any time between
January 21, 2014 and October 20, 2014,
inclusive.

89. Excluded from the Class are defendants, the
officers and directors of the Company, members of
their 1mmediate families and their legal
representatives, heirs, successors or assigns and any
entity in which defendants have or had a controlling
interest.

90. The members of the Class are so numerous
that joinder of all members is impracticable. While the
exact number of Class members is unknown to
plaintiffs at this time and can only be ascertained
through appropriate discovery, plaintiffs believe that
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there are over 196,000 members in the proposed Class.
Record owners and other members of the Class may be
1dentified from records maintained by IBM or the Plan
and may be notified of the pendency of this action by
mail, using the form of notice similar to that
customarily used in securities class actions.

91. Plaintiffs’ claims are typical of the claims of
the members of the Class as all members of the Class
are similarly affected by defendants’ wrongful conduct
in violation of federal law complained of herein.

92. Common questions of law and fact exist as to
all members of the Class and predominate over any
questions solely affecting individual members of the
Class. Among the questions of law and fact common to
the Class are:

a. Whether defendants each owed a fiduciary
duty to the Plan, to plaintiffs and to members
of the Class;

b. Whether defendants breached fiduciary
duties owed to the Plan, plaintiffs and
members of the Class by failing to act
prudently and solely in the interests of the
Plan and the Plan’s participants and
beneficiaries;

c. Whether defendants failed to provide
sufficient material disclosure to any and all
Plan fiduciaries;

d. Whether defendants violated ERISA; and

The extent to which Class members have
sustained damages and the proper measure of
those damages.
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93. Plaintiffs’ claims are typical of the claims of
the members of the Class because plaintiffs and the
other members of the Class each sustained damages
or were negatively affected by defendants’ wrongful
conduct in violation of ERISA as complained of herein.

94. Plaintiffs will fairly and adequately protect
the interests of the members of the Class and have
retained counsel highly competent and experienced in
class action and complex litigation, including actions
involving ERISA plans. Plaintiffs have no interests
antagonistic to or in conflict with those of the Class.

95. Class action status in this ERISA action is
warranted under Rule 23(b)(1)(B) because this action
1s also brought on behalf of the Plan, and any
prosecution of separate actions by the members of the
Class would create a risk of adjudications with respect
to the Plan which would, as a practical matter, be
dispositive of the interests of the other members not
parties to the actions, or substantially impair or
1impede their ability to protect their interests.

96. Class action status is also warranted under
the other subsections of Rule 23(b) because: (1)
prosecution of separate actions by the members of the
Class would create a risk of establishing incompatible
standards of conduct for defendants; (i1) defendants
have acted or refused to act on grounds generally
applicable to the Class, thereby making appropriate
final injunctive, declaratory or other appropriate
equitable relief with respect to the Class as a whole.

97. Plaintiffs also bring this action on behalf of
the Plan pursuant to ERISA §§ 409(a), 502(a)(2), 29
U.S.C. §§ 1109(a), 1132(a)(2).
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COUNT1I

Failure to Prudently and Loyally Manage the
Plan’s Assets (Against All Defendants)

98. Plaintiffs incorporate the allegations
contained in the previous paragraphs of this
Complaint as if fully set forth herein.

99. At all relevant times, as alleged above, all
defendants were fiduciaries within the meaning of
ERISA § 3(21)(a), 29 U.S.C. § 1002(21)(A) in that they
exercised discretionary authority or control over the
administration and/or management of the Plan or
disposition of the Plan’s assets.

100. Under ERISA, fiduciaries who exercise
discretionary authority or control over management of
a plan or disposition of a plan’s assets are responsible
for ensuring that investment options made available
to participants under a plan are prudent.
Furthermore, such fiduciaries are responsible for
ensuring that all investments in the Company’s stock
in the Plan were prudent and that such investment
was consistent with the purpose of the Plan.
Defendants are liable for losses incurred as a result of
such investments being imprudent.

101. A fiduciary’s duties of loyalty and prudence
require it to disregard plan documents or directives
that it knows or reasonably should have known would
lead to an imprudent result or would otherwise harm
plan  participants or  beneficiaries. ERISA
§ 404(a)(1)(D), 29 U.S.C. §1104(a)(1)(D). Thus, a
fiduciary may not blindly follow plan documents or
directives that would lead to an imprudent result or
that would harm plan participants or beneficiaries,
nor may it allow others, including those whom they
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direct or who are directed by the plans, including plan
trustees, to do so.

102. Defendants’ duties of loyalty and prudence
also obligate them to speak truthfully to participants,
not to mislead them regarding the Plan or its assets,
and to disclose information that Plan participants
need in order to exercise their rights and interests
under the Plan. This duty to inform participants
includes an obligation to provide participants and
beneficiaries of the Plan with complete and accurate
information, and to refrain from providing inaccurate
or misleading information, or concealing material
information, regarding the Plan’s investments and
investment options such that the Plan participants
can make informed decisions with regard to the

prudence of investing in such options made under the
Plan.

103. Defendants breached their duties to
prudently and loyally manage the Plan’s assets.
During the Class Period, defendants knew that the
Fund had become an imprudent investment for Plan
participants’ retirement savings because there was
false and misleading material information given to
Plan participants and the public about the stock that
artificially inflated its value.

104. Accordingly, defendants should have taken
appropriate responsive action by restricting
transactions or new investments by the Plan in the
Fund or by effectuating disclosures that would have
corrected the stock price and rendered the Fund a
prudent investment again. As such, between January
21, 2014 and October 20, 2014, Plan participants could
not appreciate the true risks presented by
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mvestments in IBM’s stock and, therefore, could not
make informed decisions regarding their investments.

105. As a direct and proximate result of the
breaches of fiduciary duties alleged herein, the Plan,
and indirectly plaintiff and other Plan participants,
suffered foreseeable damage to or lost a significant
portion of their retirement investments. Pursuant to
ERISA § 502(a), 29 U.S.C. § 1132(a) and ERISA § 409,
29 U.S.C. § 1109(a), defendants are liable to restore
the losses to the Plan caused by their breaches of
fiduciary duties.

COUNT II

Failure to Adequately Monitor the
Plan Fiduciaries and Provide the Plan
Fiduciaries with Accurate Information

(Against All Defendants)

106. Plaintiff incorporates the allegations
contained 1in the previous paragraphs of this
Complaint as if fully set forth herein.

107. At all relevant times, as alleged above,

defendants were fiduciaries, within the meaning of
ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

108. At all relevant times, as alleged above, the
scope of the fiduciary responsibility of defendants
included the responsibility to appoint, evaluate, and
monitor other Plan fiduciaries, including, but not
limited to, any third-party “Investment Manager” to
which certain fiduciary responsibilities were
delegated.

109. The duty to monitor entails ensuring that
these other Plan fiduciaries each had truthful and
accurate information to fulfill their respective jobs and
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duties as fiduciaries and to properly monitor, evaluate
and oversee the Plan’s investment in the Fund.

110. Under ERISA, a monitoring fiduciary must
ensure that the monitored fiduciaries are performing
their fiduciary obligations, and must take prompt and
effective action to protect a plan and its participants
when they are not. In addition, a monitoring fiduciary
must provide the monitored fiduciaries with complete
and accurate information in their possession that they
know or reasonably should know that the monitored
fiduciaries must have in order to prudently manage a
plan and its assets.

111. Defendants  breached their fiduciary
monitoring duties between January 21, 2014 and
October 20, 2014 by failing to provide their co-
fiduciaries and their fiduciary delegatees with
truthful and accurate information concerning IBM’s
accounting fraud in the valuation of the
Microelectronics business, its losses and impairment,
its false annual and quarterly earnings reports and its
false and erroneous guidance.

112. As a direct and proximate result of the
breaches of fiduciary duties alleged herein, the Plan,
and indirectly plaintiff and other Plan participants,
suffered foreseeable damage to or lost a significant
portion of their retirement investments.

113. Pursuant to ERISA §502(a), 29 U.S.C.
§ 1132(a) and ERISA § 409, 29 U.S.C. §1109(a),
defendants are liable to restore the losses to the Plan
caused by their breaches of fiduciary duties.

PRAYER FOR RELIEF
WHEREFORE, plaintiff prays for:
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A. Determination that the instant action may be
maintained as a class action under Rule 23, Federal
Rules of Civil Procedure, appointing plaintiff as class
representative, and determining that plaintiff’s
counsel satisfies the prerequisites of Rule 23(g);

B. Declaration that defendants breached ERISA
fiduciary duties owed to the Plan and its participants;

C. An Order compelling defendants to make
good to the Plan all losses to the Plan resulting from
defendants’ breaches of their fiduciary duties,
including losses to the Plan resulting from imprudent
investment of the Plan’s assets, to restore to the Plan
all profits defendants made through use of the Plan’s
assets, and to restore to the Plan all profits that the
participants would have made if defendants had
fulfilled their fiduciary obligations;

D. Imposition of a Constructive Trust on any
amounts by which defendants were unjustly enriched
at the expense of the Plan as the result of breaches of
fiduciary duty;

E. An Order enjoining defendants from any
further violations of their ERISA fiduciary
obligations;

F. Actual damages in the amount of any losses
the Plan suffered, to be allocated among the
participants’ individual accounts in proportion to the
accounts’ losses including the lost opportunity costs;

G. An Order that defendants allocate the Plan’s
recovery to the accounts of all participants who had
any portion of their account balances invested in the
IBM Company Stock Fund in proportion to the
accounts’ losses attributable to the decline in the price
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of 1ts stock or the value of investment in alternative
options under the Plan.

H. Awarding the Plan or Plan participants
rescission or money damages including pre-judgment
interest;

I. An Order awarding costs pursuant to 29
U.S.C. § 1132(g);

J. An Order awarding attorneys’ fees pursuant
to 29 U.S.C. § 1132(g) and the common fund doctrine;
and

K. An Order for equitable restitution and other
appropriate equitable monetary relief against
defendants.

L. Such other and further relief the Court deems
just and equitable.

DEMAND FOR JURY TRIAL

Plaintiffs and the Class request a jury trial for any
and all Counts for which a trial by jury is permitted by
law.

By: /s/ Samuel E. Bonderoff
Samuel E. Bonderoff
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Opinion & Order (S.D.N.Y. Sept. 7, 2016)
WILLIAM H. PAULEY III, District Judge:

In October 2014, International Business
Machines Corp. (IBM”) announced that it was taking
a $2.4 billion write-down 1n connection with
transferring its microelectronics business to another
company. Following that announcement—which
coincided with the disclosure of disappointing third-
quarter operating results—IBM’s share price dropped
by approximately 17%. Two separate cases pending
before this Court allege that Generally Accepted
Accounting Principles (“GAAP”) required IBM and its
corporate officers to record an earlier impairment of
1ts microelectronics assets, and that IBM’s stock price
was overvalued and fell as a result of the divestiture
announcement.

Jander and Waksman, on behalf of participants in
IBM’s 401(k) Plus Plan (the “Plan”) who invested in
the IBM Company Stock Fund (the “Fund”) between
January 21, 2014 and October 20, 2014, bring this
action under Section 502 of the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. § 1132. The
Amended Complaint names IBM as a defendant, along
with the Retirement Plans Committee of IBM,
Richard Carroll (IBM’s Chief Accounting Officer)
Martin Schroeter (IBM’s CFO), and Richard Weber
(IBM’s general counsel).

Defendants move to dismiss the Amended
Complaint for failure to state a claim. Defendants’
motion to dismiss is granted with leave to replead.
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BACKGROUND

The Plan is a defined-contribution benefit plan,
sponsored by IBM that permits employees to defer
some of their compensation into a number of various
investment options. One of those options is the Fund,
which is predominantly invested in IBM common
stock. (AC 99 3, 26.) Such plans are known as
employee stock ownership plans (or “ESOPs”).
Throughout the class period, both Schroeter and
Weber were members of the Retirement Plans
Committee; thus, each was a “named fiduciary” under
ERISA. (AC 99 22, 24-25.) As the Plan Administrator,
Defendant Carroll was also a named fiduciary.
Plaintiffs allege that IBM was a de facto fiduciary
because it had ultimate oversight and was empowered
to amend the Plan. (AC 99 21, 27-33.)

In a separate Opinion & Order, filed
simultaneously, this Court addressed substantially
similar factual allegations brought by shareholders
under Section 10(b) of the Securities Exchange Act.
See Int’l Assoc. of Heat and Frost Insulators and
Asbestos Workers Local #6 Pension Fund v.
International Business Machines  Corporation,
15¢v2492 (S.D.N.Y.) (“the Insulators Securities
Action”). Familiarity with that Opinion & Order is
presumed, and the allegations concerning
Microelectronics’ alleged impairment are not repeated
here.!

1 Unlike the Insulators Securities Action, the Amended
Complaint in this case does not incorporate allegations from
confidential witnesses concerning IBM’s manufacturing plants.
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LEGAL STANDARD

To withstand a motion to dismiss, pleadings
“must contain sufficient factual matter, accepted as
true, to ‘state a claim to relief that is plausible on its
face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
570 (2007)). Courts must accept as true all well-
pleaded factual allegations. See Hooks v. Forman,
Holt, Eliades & Ravin, LLC, 717 F.3d 282, 284 (2d Cir.
2013). Additionally, courts may consider “legally
required public disclosure documents filed with the
SEC” as well as documents “incorporated into the
complaint by reference” or relied upon by the plaintiff
“in bringing suit.” ATSI Commcns, Inc. v. Shaar
Fund, Ltd., 493 F.3d 87, 98 (2d Cir. 2007). However,
“[t]hreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do
not suffice.” Igbal, 556 U.S. at 678.

DISCUSSION

Pursuant to 29 U.S.C. § 1104(a)(1)(B), “ERISA
imposes an obligation on fiduciaries to ‘act in a
prudent manner under the -circumstances then
prevailing,” a standard that eschews hindsight and
focuses instead on the ‘extent to which plan fiduciaries
at a given point in time reasonably could have
predicted the outcome that followed.” In re Lehman
Bros. Sec. & ERISA Litig., 113 F. Supp. 3d 745, 754
(S.D.N.Y. 2015) (quoting Pension Benefit Guar. Corp.
v. Morgan Stanley Inv. Mgmt., Inc., 712 F.3d 705, 716
(2d Cir. 2013)). Plaintiffs allege that Defendants failed
to prudently and loyally manage the Plan’s assets, and
failed to adequately monitor the Plan’s fiduciaries.
Specifically, they argue that once Defendants learned
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that IBM’s stock price was artificially inflated,
Defendants should have either disclosed the truth
about Microelectronics’ value or issued new
investment guidelines temporarily freezing further
investments by the Fund in IBM stock.

In support of their motion to dismiss, Defendants
argue, among other things, that: (1) Plaintiffs fail to
plead that the Microelectronics assets were impaired;
(2) IBM was not a fiduciary; (3) Plaintiffs’ proposed
alternative actions fail to satisfy the standard set forth
in Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct.
2459 (2014) and its progeny; and (4) the “duty to
monitor” claim is derivative of Plaintiffs’ underlying
claims.

I. Impairment of Microelectronics’ Assets

Both parties incorporate the arguments made in
the Insulators Securities Action concerning
Defendants’ alleged obligation to write-down
Microelectronics’ value under GAAP. In Insulators,
this Court found that plaintiffs had plausibly alleged
a GAAP violation, but failed to sufficiently allege
scienter as required by the Private Securities
Litigation Reform Act and Federal Rule of Civil
Procedure 9(b). However, “allegations similar to fraud
do not implicate Rule 9(b) where ‘the gravamen of the
claim is grounded in ERISA.” In re Polaroid ERISA
Litig., 362 F. Supp. 2d 461, 470 (S.D.N.Y. 2005)
(quoting Rankin v. Rots, 278 F. Supp. 2d 853, 866
(E.D. Mich. 2003)); see also In re Bear Stearns
Companies, Inc. Secs., Derivative, & Employee Ret.
Income Sec. Act (Erisa) Litig., No. 08-md-1963 (RWS),
2009 WL 50132, at *4 (S.D.N.Y. Jan. 5, 2009) (noting
that unlike securities fraud cases, ERISA cases are
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not governed by the PSLRA). Thus, for purposes of
evaluating the Amended Complaint in this action, this
Court need not consider whether Plaintiffs have
alleged, with particularity, that “the failure to take a
write-down amounted to highly unreasonable conduct
which represents an extreme departure from the
standards of ordinary care.” Plumbers & Steamfitters
Local 773 Pension Fund v. Canadian Imperial Bank of
Commerce, 694 F. Supp. 2d 287, 301 (S.D.N.Y. 2010)
(quotations, citations, and alterations omitted).

Plaintiffs allege that the Plan fiduciaries “knew
that IBM’s stock price had been artificially inflated by
undisclosed material facts,” namely that the
“Microelectronics business was hemorrhaging money
and that IBM could not sell it without having to pay
another company $1.5 billion to take the failing
business off its hands.” (AC 99 8, 10.) Specifically,
Plaintiffs allege that: (1) Schroeter, as CFO, was a
Sarbanes-Oxley co-signatory of IBM’s SEC filings and
made many of the allegedly misleading statements; (2)
Weber played a central role in preparing IBM’s
financial reporting; and (3) Carroll was the most
senior accounting officer at IBM with intimate
knowledge of Microelectronics’ financial condition.
While such allegations are insufficient to allege
scienter under the PSLRA, in view of the lower
pleading standards applicable to an ERISA action,
Plaintiffs have plausibly pled that IBM’s
Microelectronics unit was impaired and that the Plan
fiduciaries were aware of its impairment.

II. IBM as Fiduciary

In ERISA cases, “[a] threshold question is
whether each defendant acted as a plan fiduciary.” In
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re Bank of Am. Corp. Sec., Derivative, & Employee Ret.
Income Sec. Act (ERISA) Litig., 756 F. Supp. 2d 330,
346 (S.D.N.Y. 2010) (citing Pegram v. Herdrich, 530
U.S. 211, 226 (2000)). Fiduciaries include both “named
fiduciaries” as well as “anyone else who exercises
discretionary control or authority over the plan’s
management, administration, or assets.” Mertens v.
Hewitt Assocs., 508 U.S. 248, 251 (1993) (internal
citations omitted). Fiduciaries of the latter type are
referred to as “de facto fiduciaries.” See In re AOL
Time Warner, Inc. Sec. & ERISA Litig., No. 02-cv-
08853, 2005 WL 563166, at *4 n.5 (S.D.N.Y. Mar. 10,
2005).

Plaintiffs allege that IBM was a de facto fiduciary
because it had ultimate oversight and was empowered
to amend the Plan. But courts routinely reject “[s]uch
bare legal conclusions” as “insufficient to state a claim
against a purported ERISA fiduciary.” In re
JPMorgan Chase & Co. ERISA Litig., No. 12-cv-04027
(GBD), 2016 WL 110521, at *3 (S.D.N.Y. Jan. 8, 2016)
(“Plaintiffs have pleaded no facts to support the
allegation that JPMorgan was a de facto Plan
fiduciary. They have made only the conclusory
allegation that JPMorgan was such a fiduciary
because it has discretionary authority and control
regarding the administration and management of the
Plan[] and its assets.”). See also In re Bank of Am.
Corp. Secs., Derivative, & Employee Ret. Income Sec.
Act (ERISA) Litig., 756 F. Supp. 2d 330, 346-48
(S.D.N.Y. 2010) (rejecting as insufficient allegations
that the defendant created the ESOP, selected its
terms, executed the trust documents, exercised control
over the members of the plan committee, and
appointed the trustee); In re Citigroup ERISA Litig.,
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No. 07-cv-9790, 2009 WL 2762708, at *15 (S.D.N.Y.
Aug. 31, 2009) (“[T]he allegation that [a defendant]
had the authority to hire and fire some of its named
fiduciaries . . . is insufficient to show that [the
defendant] exerted control over 1its employees’
fiduciary responsibilities.”), affd, In re Citigroup
ERISA Litig., 662 F.3d 128 (2d Cir. 2011). Plaintiffs
therefore do not sufficiently plead that IBM was a de
facto fiduciary.

II1. Alleged Alternative Actions in view of
Dudenhoeffer and its Progeny

In Dudenhoeffer, the Supreme Court rejected the
presumption—previously applied by the Second
Circuit—that ESOP fiduciaries who invested their
plans’ assets in the employer’s stock were acting in
accord with ERISA. See Rinehart v. Lehman Bros.
Holdings Inc., 817 F.3d 56, 64 (2d Cir. 2016) (citing
Dudenhoeffer, 134 S. Ct. at 2463). The Court then
explained that “allegations that a fiduciary should
have recognized from publicly available information
alone that the market was over- or undervaluing a
stock” were “implausible as a general rule.”
Dudenhoeffer, 134 S. Ct. at 2471 (emphasis added).
Defendants attempt to frame this action as falling into
that category, citing publicly available news articles
indicating that Microelectronics was unprofitable and
that IBM was having difficulty selling it. But these
arguments about what the market “knew” are not
derived from the Amended Complaint. Moreover, they
are essentially indistinguishable from Defendants’
loss causation arguments, which courts have held are
generally inappropriate for resolution on a motion to
dismiss. See In re Bear Stearns Companies, Inc. Secs.,
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Derivative, & ERISA Litig., 763 F. Supp. 2d 423, 507
(S.D.N.Y. 2011) (“[A]t the motion to dismiss stage, [a
cJomplaint need not rule out all competing theories for
the drop in . . . stock price; that is an issue to be
determined by the trier of fact on a fully developed
record.”). Regardless, Plaintiffs’ allegations clearly
focus on nonpublic information allegedly known by
Defendants. (See, e.g., AC q 79 (“Throughout the Class
Period, defendants were aware of these misleading
statements and IBM’s failures to disclose the truth
about its Microelectronics business. Yet defendants
did nothing to act upon that knowledge to protect the
retirement savings of the Plan participants to whom
they owed their fiduciary duties.”)).

Dudenhoeffer also set forth the pleading standard
for cases in which fiduciaries allegedly “behaved
imprudently by failing to act on the basis of nonpublic
information that was available to them because they
were . . . insiders.” Dudenhoeffer, 134 S. Ct. at 2471-
72. For such claims, “[p]laintiffs must satisfy two
requirements to state a claim for breach of the duty of
prudence on the basis of inside information.” In re
JPMorgan Chase & Co. Erisa Litig., No. 12 CIV. 04027
(GBD), 2016 WL 110521, at *3 (S.D.N.Y. Jan. 8, 2016).
Thus, plaintiffs must plausibly allege: (1) “an
alternative action that the defendant could have taken
that would have been consistent with the securities
laws,” and (2) “that a prudent fiduciary in the same
circumstances [as Defendants] would not have viewed
[the alternative action] as more likely to harm the
fund than to help it.” Dudenhoeffer, 134 S. Ct. at 2472.
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A. Alternative Actions

Plaintiffs allege that once Defendants learned
that IBM’s stock price was artificially inflated,
Defendants should have either disclosed the truth
about Microelectronics’ value or issued new
investment guidelines that would temporarily freeze
further investments in IBM stock. Defendants argue
that the former proposed alternative action—the
issuance of “corrective disclosures”—would conflict
with the securities laws.

“The securities laws create a system of periodic
rather than continual disclosures.” Higginbotham v.
Baxter Int’l, Inc., 495 F.3d 753, 760 (7th Cir. 2007); see
also In re Turkcell Iletisim Hizmetler A.S. Secs. Litig.,
202 F. Supp. 2d 8, 13 (S.D.N.Y. 2001) (“The disclosure
structure set out by the SEC and the case law
recognizes how unworkable and potentially
misleading a system of instantaneous disclosure
out[side] the normal reporting periods would be.”). In
Dudenhoeffer, the Court recognized the possibility
that the issuance of corrective disclosures (or the
decision to alter trading strategies in view of inside
information) could be inconsistent with the securities
laws, explaining that courts should consider: (1) “that
the duty of prudence, under ERISA as under the
common law of trusts, does not require a fiduciary to
break the law”; and (2) “the extent to which an ERISA-
based obligation either to refrain on the basis of inside
information from making a planned trade or to
disclose inside information to the public could conflict
with the complex insider trading and corporate
disclosure requirements imposed by the federal
securities laws or with the objectives of those laws.”
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Dudenhoeffer, 134 S. Ct. at 2472-73. The Second
Circuit has also expressly “reject[ed] the argument
that fiduciaries have a duty to disclose nonpublic
information about the expected performance of the
employer’s stock.” Gearren v. The McGraw-Hill
Companies, Inc., 660 F.3d 605, 610 (2d Cir. 2011); see
also In re Lehman Bros. Secs. & ERISA Litig., 113 F.
Supp. 3d 745, 768 (S.D.N.Y. 2015) (concluding that
Dudenhoeffer did not abrogate the Second Circuit’s
“rejection of a duty to share nonpublic information
with plan beneficiaries”).

Defendants argue that the disclosure of any “real-
time suspicions” that Microelectronics was overvalued
would have “conflictfed] with a disclosure regime
designed to avoid imposing unsustainable burdens on
companies and to prevent investors from having to
wade through a continuous torrent of disclosures that
vary widely in significance and reliability.” (Defs’
Mem. of Law at 19.) But Plaintiffs are not suggesting
“real time” disclosure of suspicions. The Amended
Complaint does not imply that any of the Defendants
should have engaged in immediate ad-hoc disclosures
regarding the value of Microelectronics unit. Rather,
the Amended Complaint catalogues a number of
allegedly incorrect disclosures made under the
Securities Exchange Act’s disclosure regime (see, e.g.,
AC 9 49 (alleging that the February 25, 2014 Form 10-
K incorrectly asserted that long-lived assets are
properly tested for impairment), and further alleges
that the Defendants were “senior corporate officers
with direct responsibility” for such disclosures (AC Y9
32, 34.) Accordingly, drawing all inferences in
Plaintiffs’ favor, the Amended Complaint alleges that
Defendants were—prior to the end of the proposed
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class period—in a position to have directed the
issuance of corrected statements regarding the
valuation of IBM’s Microelectronics unit that would
have been entirely consistent with their obligations
under federal securities laws.

B. Harm of the Alternative Actions

Although Plaintiffs’ proposed alternative actions
would not necessarily conflict with the securities laws,
the Amended Complaint fails to satisfy the second
prong of Dudenhoeffer's alternative-action test.
Dudenhoeffer recognized the possibility that prudent
fiduciaries could  “conclude[] that stopping
purchases—which the market might take as a sign
that insider fiduciaries viewed the employer’s stock as
a bad investment—or publicly disclosing negative
information would do more harm than good to the fund
by causing a drop in the stock price and a concomitant
drop in the value of the stock already held by the
fund.” Dudenhoeffer, 134 S. Ct. at 2473. Thus, a
complaint must contain “facts and allegations” which
“plausibly allege[]’ that a prudent fiduciary in the
same position ‘could not have concluded that the
alternative action ‘would do more harm than good.”
Amgen Inc. v. Harris, 136 S. Ct. 758, 760 (2016)
(emphasis added) (quoting Dudenhoeffer, 134 S. Ct. at
2473.) Two recent cases in this Circuit confirm that
this is a highly exacting standard which is difficult to
satisfy.

In Rinehart v. Lehman Bros. Holdings Inc.—a
case in which an ESOP invested in the stock of a
company only three months away from total
collapse—the Second Circuit affirmed the dismissal of
ERISA claims, noting that “[a] prudent fiduciary could
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have concluded that divesting Lehman stock, or
simply holding it without purchasing more, ‘would do
more harm than good.” Rinehart, 817 F.3d 56, 68 (2d
Cir. 2016) (quoting Amgen, 136 S. Ct. at 760.) As the
district judge in that case recognized, “divesting the
[ESOP] of Lehman stock would have accelerated
Lehman’s collapse and reduced the Plan’s value.” In re
Lehman Bros., 113 F. Supp. 3d at 762-63. Likewise, in
In re JPMorgan Chase & Co. Erisa Litig.—an ERISA
stock-drop case concerning JP Morgan’s alleged
concealment of extraordinarily risky trading by the so-
called “London Whale”—the court rejected alternative
remedies identical to those proposed here, finding that
Dudenhoeffer's “higher pleading standard” requires
“enough facts to plausibly allege that a prudent
fiduciary in Defendants’ circumstances would not
have believed that public disclosures of JPMorgan’s
purported misconduct were more likely to harm than
help the fund.” In re JPMorgan, 2016 WL 110521, at
*4,

Here, Plaintiffs proposed the same remedies
offered in Rinehart and In re JPMorgan. Like the
plaintiffs in those cases, they fail to plead facts giving
rise to an inference that Defendants “could not have
concluded” that public disclosures, or halting the Plan
from further investing in IBM stock, were more likely
to harm than help the fund. See Dudenhoeffer, 134 S.
Ct. at 2472.2 Indeed, the In re JPMorgan court

2 In In re JPMorgan, the court recognized that halting an ESOP
from investing in the company’s stock necessarily “would have
required [the company] to disclose that information to the
public.” In re JPMorgan, 2016 WL 110521, at *3; see also Harris
v. Amgen, Inc., 788 F.3d 916, 925-26 (9th Cir. 2015)
(“[W]ithdrawal of the fund . . . is the worst type of disclosure: It
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considered and rejected the argument—asserted by
Plaintiffs  here—that  Dudenhoeffer’'s  pleading
standard was not meant to apply to cases involving
allegations of an underlying fraud:

Plaintiffs’ allegations of fraud do not excuse
them from satisfying Dudenhoeffer. As here,
the complaint in Dudenhoeffer alleged that
certain ERISA fiduciaries, who were also
corporate insiders, knew inside information
indicating that the employer’s officers had
made material misstatements to the market
that inflated the price of the employer’s stock.

In re JPMorgan, 2016 WL 110521, at *4. Likewise,
Plaintiffs’ argument that delay in disclosing an
alleged fraud always harms investors in the Plan is
“not particular to the facts of this case and could be
made by plaintiffs in any case asserting a breach of
ERISA’s duty of prudence.” In re JP Morgan, 2016 WL
110521, at *4; see also Higgenbotham, 495 F.3d at 761
(“[D]elay in correcting a misstatement does not cause
the loss; the injury to investors comes from the fraud,
not from a decision to take the time necessary to
ensure that the corrective statement is accurate.”).

Plaintiffs protest that such a reading of
Dudenhoeffer sets an impossibly high barrier for
ERISA breach-of-fiduciary duty cases concerning
ESOPs. This argument has some merit, as
Dudenhoeffer purportedly sought to abrogate a nearly

signals that something may be deeply wrong inside a company
but doesn’t provide the market with information to gauge the
stock’s true value) (Kozinski, J., dissenting from denial of
rehearing en banc).
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“Impossible” pleading standard and replace it with one
that would “readily divide the plausible sheep from
the meritless goats.” 134 S. Ct. at 270. But the
Supreme Court also recognized “that ‘Congress sought
to encourage the creation of [ESOPs,] a purpose
that . .. may come into tension with ERISA’s general
duty of prudence.” Amgen, 136 S. Ct. at 759 (quoting
Dudenhoeffer, 136 S. Ct. at 7470.) Thus, while
Dudenhoeffer clarified the standard by which courts
need to evaluate such cases, it did not necessarily ease
the standard. Likewise, this Court is not convinced by
Plaintiffs’ argument that “[i]Jt cannot be that garden-
variety shareholders are entitled to more protection
than those to whom a fiduciary duty is owed.” (Opp'n
Br. at 13.) To the contrary, “ERISA and the securities
laws ultimately have differing objectives pursued
under entirely separate statutory schemes” such that
alleged securities law violations do not necessarily
trigger a valid ERISA claim. In re Lehman Bros., 113
F. Supp. 3d at 768-69 (“While the true objects of
Plaintiffs’ ire may well be the Lehman executives
whom Plaintiffs allege made material misstatements
regarding the financial health of the company to the
detriment of participants in the securities markets,
ERISA is not the statutory mechanism to pursue such
claims.”)

Simply put, Dudenhoeffer sets a highly
demanding pleading standard. Because the Amended
Complaint offers only a rote recitation of proposed
remedies without the necessary “facts and allegations
supporting [Plaintiffs’] proposition,” Amgen, 136 S. Ct.
at 760, it fails to meet that threshold.
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In the alternative, Plaintiffs seek leave to file a
Second Amended Complaint that “would allow
plaintiffs to undertake the necessary due diligence to
provide facts of this greater specificity, including those
data regarding the Fund’s Class Period purchases . . .
and possibly retaining an expert to perform a
quantitative analysis to show more precisely how Plan
participants are harmed in the short and long term by
purchasing Fund shares at artificially high prices.”
(P1s’ Sur-reply (ECF No. 26-1) at 6). In view of Amgen’s
express recognition that removing a company’s stock
from the list of investment options could potentially
satisfy Dudenhoeffer, and in view of the Supreme
Court’s emphasis that “the stockholders are the
masters of their complaint,” 136 S. Ct. at 760, such a
request 1s entirely appropriate.

IV. Duty to Monitor

Plaintiffs’ duty to monitor claim is derivative of
their claims for breach of the duties of prudence and
loyalty. Because Plaintiffs have failed to allege an
underlying breach, the duty to monitor claim 1is
dismissed. See Rinehart v. Akers, 722 F.3d 137, 154
(2d Cir. 2013) (“[W]e affirm the court’s dismissal of
Plaintiffs’ duty to monitor claim as derivative of
Plaintiffs’ failed duty of prudence claim.”), abrogated
on other grounds by Dudenhoeffer, 134 S. Ct. 2459; see
also Rinehart v. Lehman Bros. Holdings Inc., 817 F.3d
56, 68 (2d Cir. 2016) (“[N]othing in [Dudenhoeffer]
changes our previous analysis dismissing Plaintiffs’
duty to monitor and duty to inform claims [holding
that] Plaintiffs cannot maintain a claim for breach of
the duty to monitor . . . absent an underlying breach
of the duties imposed under ERISA.”).
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CONCLUSION

Defendants’ motion to dismiss is granted and the
Amended Complaint is dismissed without prejudice.
The Clerk of Court is directed to terminate any
pending motions and close this case.

Plaintiffs shall advise this Court within 30 days if
they intend to file a Second Amended Complaint, at
which point this Court would restore this case to the
docket.

Dated: September 7, 2016
New York, New York
SO ORDERED:
[handwritten: signature]
WILLIAM H. PAULEY III
U.S.D.J.
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Second Amended Class Action Complaint for
Violations of the Employee Retirement Income
Security Act (S.D.N.Y. Oct. 21, 2016)

Plaintiffs Larry W. Jander and Richard .
Waksman (“Plaintiffs”), by and through their
attorneys, file this second amended Complaint on
behalf of themselves and other similarly situated
current and former employees of International
Business Machine Corporation (“IBM” or the
“Company”), or its predecessor companies, who were
participants in and beneficiaries of the IBM 401(k)
Plus Plan (the “Plan”) and who invested in the IBM
Company Stock Fund (the “Fund”) during the period
of January 21, 2014 through October 20, 2014,
inclusive (the “Class Period”). Plaintiffs allege the
following based on the investigation of their counsel,
which included a review of the Plan’s governing
documents; the Plan’s annual reports filed with the
United States Securities and Exchange Commission
(“SEC”) and U.S. Department of Labor (“DOL”);
discussions with Plan participants; other SEC filings
by IBM; other lawsuits against IBM; press releases
and other public statements issued by IBM; and media
reports and analyses regarding IBM. Plaintiffs believe
that substantial additional evidentiary support exists
and will emerge for the allegations set forth herein
after there has been a reasonable opportunity for
discovery.

I. INTRODUCTION

1. This is a class action brought pursuant to
Section 502 of the Employee Retirement Income
Security Act (“ERISA”), 29 U.S.C. § 1132, against
IBM, by participants in the Plan, and on behalf of the
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Plan, to recover many millions of dollars of damage
suffered in their retirement accounts due to breaches
of fiduciary duties owed to them. Fiduciaries of the
Plan, who owed “the highest duty known to the law”
to Plan participants, breached those duties
throughout the Class Period when they knew that
IBM’s stock price had become artificially inflated in
value due to fraud and misrepresentation, which made
the Fund, which invested primarily in IBM stock, an
imprudent investment under ERISA, thereby
damaging the Plan and those Plan participants
invested in the Fund.

2. As fiduciaries, defendants had responsibility
for the Plan’s management, operations and
investments. They breached their fiduciary duties to
the Plan and its participants when they knew (or
should have known) as high-level corporate insiders
that IBM’ stock price had become artificially inflated
due to undisclosed misrepresentation and fraud, yet
they took no action whatsoever to protect the Plan or
Plan participants from foreseeable resulting harm.
They knowingly permitted Plan participants to
purchase and hold an imprudent investment that was
disqualified under ERISA as well as damaging to the
Plan.

3. Defendants were duty-bound to try to
prevent, or at least mitigate, any damage caused by
the fraud to the Plan and its participants. They could
have mitigated the harm to Plan participants by
temporarily closing or freezing the Fund so that no
purchases or sales at artificially inflated prices could
take place until such time as IBM stock again became
a prudent investment. Or they could have effectuated
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corrective, public disclosures to cure the fraud
consistent with the requirements of the federal
securities laws, thereby making IBM stock, and the
Fund, an accurately priced, prudent investment
again.

4. Defendants could not reasonably have
believed that taking either of these actions would do
more harm than good to the Plan or to Plan
participants. IBM stock traded in an efficient market.
As experienced senior executives, defendants were—
or should have been—familiar with the rudimentary
principles of how securities trade in efficient markets.
Thus, they would have known that correcting the
Company’s fraud would reduce IBM’s stock price only
by the amount by which it was artificially inflated to
begin with. They had no basis to believe that any
factor was distorting the market for IBM stock at the
time—such as widespread short-selling or liquidity
problems or the like—and thus no reason to fear that
public correction of the Company’s fraud would reduce
IBM’s stock price to anything but its true, accurate
value.

5. Moreover, defendants knew or should have
known that, the longer a fraud of a public company
like IBM persists, the harsher the correction is likely
to be when that fraud is finally revealed. Economists
have known for years that when a public company like
IBM prolongs a fraud, the price correction when the
truth emerges is that much harsher, because not only
does the price have to be reduced by the amount of
artificial inflation, but it is reduced by the damage to
the company’s overall reputation for trustworthiness
as well. Some experts estimate that reputational
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damage can account for as much as 60% of the price
drop that occurs when a fraud is revealed. This figure,
however, increases over time. So, the earlier a fraud 1s
corrected, the less reputational damage a company is
likely to suffer.

6. Such a consideration should have been in the
forefront of defendants’ minds when they learned that
IBM’s stock price was artificially inflated by fraud.
The sooner they corrected that fraud, the less
reputational damage the Company would suffer, and
therefore the gentler the price correction would be.
And in the long term, the Company’s reputational
trustworthiness would have been less undermined as
well, making a swifter price recovery, and greater
future gains, more likely. The effects of the harm to
IBM’s reputation can still be seen as more than a year
later, as the Company’s stock price has yet to recover
from its significant decline following the disclosure of
the real value of its Microelectronics business and the
resulting $4.7 billion write off.

7. Failing that, defendants could have used
their authority as fiduciaries to divert some of Fund’s
holdings into a low-cost hedging product that would
behave in a countercyclical fashion vis-a-vis IBM
stock. Not only have such products been available to
providers of employee stock option plans (“ESOP”) for
many years now, but such a product, upon information
and belief, was presented to senior human resources
executives at IBM in January of 2013. These products
impose very few transaction costs on a retirement
plan, and their proprietary hedging formula allows for
an ERISA fiduciary to make at least a contingency
plan to deal with the inevitable drop in stock price that
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will come from the perpetuation of a corporate fraud.
And, because such hedging products are not
derivatives, an ESOP’s purchase of them does not
qualify as a disclosable event under the federal
securities laws.

8. The point is, defendants knew, or should have
known, that no fraud lasts forever. The federal
securities laws, if nothing else, would eventually have
forced IBM to come clean with the public. And because
defendants should also have known that the longer a
fraud goes on, the more damage it does to investors—
including Plan participants invested in the Fund—
they should have recognized that acting as soon as
possible to end the fraud, stop further inflated-value
purchases, or at least take on a hedged position, could
not have done the Plan or its participants more harm
than good.

9. During the Class Period, IBM grossly
overstated the value of its impaired Microelectronics
business while it was up for sale, issued misleading
financial results in its annual report for 2013 and
quarterly reports during 2014, and gave false and
misleading guidance about its prospective earnings
and progress toward its transformation. These false
and misleading statements, and IBM’s failure to
disclose critical, material information to the public,
caused the market to improperly value IBM’s stock
price. As a result, defendants, who knew that false and
misleading statements were continuously made, also
knew that the Company’s misrepresentations had
artificially inflated the price of IBM stock throughout
the Class Period. When IBM finally came clean about
the real value of the Microelectronics business, it had



JA 98

to write off $4.7 billion, and its stock price had
plummeted to its true value, having dropped almost
20% from its Class Period high.

10. The Plan is sponsored by IBM for eligible
employees and is a defined contribution plan. This
class action is brought on behalf of participants in the
Plan who, during the Class Period, invested in or held
shares of the Fund—that is, IBM stock—through the
Plan. Defendants in this case were all fiduciaries of
the Plan, and per the requirements of the ERISA
statute to which they were subject, they were
responsible for monitoring and ensuring the prudence
of the Plan’s investments. Among the most important
duties of the Plan fiduciaries was ensuring that each
Plan investment option remained prudent—including
the Fund. Notwithstanding any language in the Plan
that attempted to take decision-making responsibility
out of the hands of the Plan’s fiduciaries, each Plan
fiduciary was obliged under the law to ensure that
investment of employee retirement funds in the Fund
remained a prudent option based on what each
fiduciary knew at the time. This responsibility to
ensure the prudence of the Fund cannot be delegated
or abnegated or otherwise avoided.

11. IBM has endeavored to transform its
business in light of a changing technology landscape,
and it has recently sought to shed some of its
hardware businesses as they have grown less
profitable. Upon information and belief, in the early
part of 2013, IBM first sought a buyer for the segment
of 1its hardware business responsible for its
Microelectronics business, which was responsible for
the design and production of microchips. The
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Microelectronics  business included long-lived
property, plant, and equipment assets reflected on
IBM’s balance sheet at a value of approximately $2.4
billion.

12. Unbeknownst to investors at the time, IBM
was trying to find a buyer for the Microelectronics
segment, which had incurred a $720 million loss in

2013 and was on track for a similar or greater loss in
2014.

13. Indeed, IBM had known since it began
seeking a buyer for the Microelectronics business in
early 2013 that there it was more than likely that the
business segment would be sold. Based on
Microelectronics’ outsize losses in 2013 and 2014 and
IBM’s efforts in 2013 to try to sell the business, IBM
knew or should have known that the long-lived assets
of the Microelectronics business were at least
substantially impaired, and impairment testing had
become necessary.

14. Nevertheless, IBM failed to record the
required impairment, which should have been done at
least by the end of 2013, when the $720 million loss
was recorded and IBM had spent the better part of
year trying to find a buyer for Microelectronics. In fact,
considering that Microelectronics recorded a loss of
$638 million in 2012, IBM should have done
Impairment testing as soon as it started looking for a
buyer in early 2013 in light of the prior year’s
substantial loss and the strong likelihood of a future
sale of the business’s assets.

15. Yet IBM did not do any of this. Instead, it
misrepresented the value of its Microelectronics
business, thereby spuriously enhancing the
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Company’s financial health. IBM’s issuance of false
financial results gave investors a misleading picture
of its financial condition, earnings guidance and the
progress (or lack thereof) of its transformation.

16. The truth finally emerged on October 20,
2014, when IBM announced an agreement to transfer
1its Microelectronics business to GlobalFoundries
Incorporated (“GlobalFoundries”) along with a $1.5
billion incentive payment by IBM. In conjunction with
the announcement, IBM revealed that the
Microelectronics business had lost more than $720
million in 2013, and that it expected comparable losses
for 2014 (over $600 million for the first three quarters
of 2014). IBM also disclosed that it had recorded a $4.7
billion charge, due in part to a $2.4 billion write-down
of the entire value of the segment’s long-lived
property, plant, and equipment assets.

17. In other words, IBM failed to disclose for
almost a year that its Microelectronics business was
hemorrhaging money and that IBM could not sell it
without having to pay another company $1.5 billion to
take the failing business off its hands.

18. At the beginning of the Class Period, on
January 21, 2014, IBM’s stock opened at $190.23. As
it traded at artificially high prices throughout the
Class Period, it rose as high as $196 a share. But when
the truth was finally disclosed, IBM’s share price fell
dramatically on massive trading volume, dropping
7.11%, or $12.95 per share, from $182.05 per share at
closing on October 17, 2014, to $169.10 on October 20,
2014. These price declines caused significant losses
and damages to Plan participants who were invested
in the Fund.
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19. The Plan fiduciaries knew or should have
known that the Fund had become imprudent during
the Class Period due to undisclosed material facts that
had artificially inflated IBM’s stock price. All of the
defendants were fiduciaries of the Plan and owed a
fiduciary duty of prudence to Plan participants, and
all of them were well-positioned not only to know that
harm was being done to those participants, but to take
action to prevent that harm. Specifically, defendants
were all high-level corporate insiders with firsthand
knowledge of IBM’s misleading disclosures to the
market—and thus firsthand knowledge of the fact
that IBM’s stock price was artificially inflated.

20. Based on their knowledge, defendants were
duty-bound by ERISA to prevent harm to the Plan and
1ts participants from undisclosed and/or false material
information which they knew made the Fund an
imprudent investment for retirement purposes. They
knew that the Plan was harmed with every purchase
of the Fund made at inflated prices, and that the
Plan’s large holdings of IBM stock were at risk for a
sizeable downward price correction when the truth
emerged. They also knew that any fraud or scandal
revelation would damage IBM’s long term confidence
with investors, and that the damage would be worse
the longer it lasted.

21. Pursuant to the Plan language, Defendants
were empowered to implement investment guidelines
that could close the Fund to new investments while
IBM’s stock price remained artificially inflated and
therefore 1mprudent. Defendants, as high-level
corporate insiders with direct responsibility for IBM’s
financial disclosures, could also have issued truthful
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or corrective disclosures to cure the fraud and make
IBM’s stock a prudent investment again as they were
required to do to fulfill their fiduciary duty.
Defendants also could have used their position as
fiduciaries to direct the Fund to divert a portion of its
holdings into a low-cost hedging product that would at
least serve as a buffer to offset some of the damage the
Company’s fraud would inevitably cause once the
truth came to light.

22. As fiduciaries, defendants were required to
act to prevent the ongoing present and future damage
to the Plan from the fraud, and not to conceal it from
the Plan participants. Defendants cannot have
reasonably believed that there would be “more harm
than good” to the Plan or its participants from acting
to prevent the fraud or the damage caused by it.

23. First, defendants could not have reasonably
believed that restricting new purchases of the Fund
would likely do “more harm than good” to the Plan or
its participants. The act of preventing any new
purchases of the Fund is not illegal “insider trading”
under the federal securities laws because no
transaction would occur and no insider benefit would
be received by anyone. Defendants would simply have
to ensure that neither purchases nor sales of the Fund
would be permitted during the time that the freeze
was in place. However, taking this action would have
prevented serious harm to the Plan.

24. The Plan participants who chose to purchase
the Fund paid fraudulent, excessive prices for the
stock during the Class Period. They suffered concrete
financial harm to their retirement savings by over-
paying for IBM stock which, defendants knew, or
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should have known, would fall sharply in value when
the truth came out and the stock corrected. When the
fraud was revealed, IBM’s stock fell by more than 7%,
or $12.95 per share. The Plan participants who
purchased IBM stock were damaged by overpaying
this amount, and they bore this foreseeable loss which
could have been avoided. No matter what happens to
the stock price in the future, these Plan participants
sustained a loss due to paying the excessive artificial
price, and they will bear this loss even if IBM stock
recovers in the future. Defendants should have acted
to end and prevent this concrete, present harm to the
Plan, and no harm would have resulted from their
action.

25. Additionally, defendants could not have
reasonably Dbelieved that effectuating truthful,
corrective disclosure would do “more harm than good”
to the Plan or its participants. In other words,
defendants simply could have told the public the truth.
Again, defendants were well-positioned to take this
step. After all, who better than the high-level
corporate insiders with direct responsibility for IBM’s
financial disclosures to effectuate truthful and
accurate financial reporting to the public? The
participation of the fiduciaries in a fraud that deceives
the Plan participants runs counter to ERISA’s
fundamental obligation that fiduciaries must
communicate truthfully and accurately with those to
whom a fiduciary duty is owed. At a minimum,
defendants had the fiduciary obligation to disclose the
truth to correct the known fraud and not participate
in its concealment.
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26. Truthful disclosure was also needed to
prevent worse future harm to the Plan and IBM’s
stock price. Defendants may argue that they were
concerned that correcting the fraud would temporarily
lower the stock price, but that concern should not have
deterred disclosing the truth. Every stock fraud in
history, when corrected, has resulted in a temporary
drop in the stock price; that is an inherent quality of
efficient markets. But, in virtually every fraud case,
the longer the fraud persists, the harsher the
correction tends to be, usually because a prolonged
fraud necessarily means that long-term damage is also
done to a fraudster’s reputation for trustworthiness.
Defendants should have disclosed the truth sooner
rather than later to minimize the ongoing harm (to
prevent further artificial inflation and purchases at
excessive prices), as well as worse future damage to
IBM’s stock price. The reputational harm to IBM 1is
still being felt by shareholders over two years later;
the Company’s stock price has yet to recover from its
significant decline following the disclosure of the real
value of its Microelectronics business and the
resulting $4.7 billion write off. Additionally, IBM’s
management suffered greater damage to its credibility
the longer the fraud occurred. Therefore, “more harm”
was done from non-disclosure, than good.

27. Consider that, on the date of the disclosure
discussed infra, IBM’s stock price declined $12.95 per
share, or over 7%, to close at $169.10 per share on
October 20, 2014. Two years later, on October 20,
2016, IBM stock opened trading at $151.28 per share;
in other words, the stock price has yet to recover from
the later disclosure. Thus, had the fiduciaries
corrected the fraud sooner, the ongoing harm would
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have been lessened, and a recovery, or at least the
start of one, would have been more likely.

28. Defendants’ inaction towards the known
fraud caused far greater harm to the Plan that is
substantial, and not merely theoretical harm, but
concrete damage. The longer that IBM’s fraud went
on, the more Plan purchasers bought at artificially
inflated prices, and the size of the harm to each
purchaser increased over time as the stock price
inflated. As a result, IBM’s stock had farther to fall
when the truth inevitably came out, so that the
purchasers were hurt even worse as the result of
choosing to invest in IBM stock.

29. The Plan holders of IBM shares suffered
greater harm and damage in this same manner from
defendants’ failure to end the fraud. While they held
IBM shares over the period of time when the stock
price was artificially appreciating in value, they were
deceived by the false growth. They suffered greater
losses when IBM’s stock price corrected, and fell
further due to the loss of management credulity. They
also were deprived of the option of transferring their
shares into one of the different, prudent investment
alternatives under the Plan, which would have spared
them from the greater losses when the stock correction
took place. Most important, holders suffered a harsher
correction than they would have had defendants acted
in a timelier fashion.

30. Additionally, defendants’ issuance of
corrective disclosure was arguably required by the
federal securities laws. By the very same mechanism
that IBM could have used to make corrective
disclosures to the general public under the federal
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securities laws, it could also have made disclosures to
Plan participants, because Plan participants are, after
all, part of the general public. For example, defendant
Schroeter made public statements during IBM’s
conference calls, and he certified IBM’s annual
reports, so he could easily have effected the necessary
truthful disclosures. Defendants did not have to make
a “special” disclosure only to Plan participants, but
could simply have made one corrective disclosure to
the world and thereby simultaneously satisfied their
obligations under the federal securities laws and
ERISA.

31. Indeed, earlier disclosure by IBM would have
affirmatively benefitted the Plan and its participants,
as well as mitigated the harm. With the truth about
the real value of IBM’s Microelectronics business,
which later resulted in a $4.7 billion write-off, Plan
participants could properly evaluate the Fund versus
their other investment alternatives for their
retirement savings. Plan participants considering new
purchases with their annual contributions could select
healthier, prudent investment options such as
diversified mutual funds which outperformed IBM
stock during the Class Period. And over the long term,
the failures to act by the Plan fiduciaries to expose
corporate fraud is likely to have a chilling effect on
future purchases of the Fund by Plan participants,
whose trust in their employer is inevitably eroded by
this malfeasance. Such an effect constitutes a net
harm to the Plan.

32. Defendants could have taken other actions to
protect Plan participants as well. Defendants were
empowered by the documents governing the Plan to
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implement investment guidelines during the Class
Period closing the Fund to new investments until such
time as the Fund was no longer imprudent (that is,
until the Company stock price was no longer
artificially inflated).

33. But defendants did not take these steps.
Instead, they breached their fiduciary duties to the
Plan and Plan participants. Defendants knew of the
misvaluation of IBM’s Microelectronics business, that
the Company’s financial results were false and
misleading, and that its stock price was artificially
inflated and imprudent. Yet, Defendants failed to
restrict new purchases of the Fund by the Plan or
make corrective disclosures so that its Plan
participants were harmed by overpaying for
imprudent stock at artificially inflated prices, and
were denied the opportunity to make informed
alternative investments.

34. Instead, defendants allowed their employee
Plan participants to whom they owed their fiduciary
duties to purchase and hold an imprudent investment
throughout the Class Period without taking action to
protect them in any way. During that time, IBM’s
stock price went from approximately $190 per share to
less than $170 per share, costing IBM’s employees
many millions of dollars in retirement savings.
Meanwhile, other investments in the Plan have fared
far better, and IBM faces lawsuits, significant losses
of once dominated markets, and a struggle to repair
the serious damage to its reputation and credibility.
Defendants are directly responsible as fiduciaries for
the enormous harm that their breaches of their duties
caused.
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II. JURISDICTION AND VENUE

35. This Court has subject matter jurisdiction
over this action pursuant to 28 U.S.C. § 1331 and
ERISA § 502(e)(1), 29 U.S.C. § 1132(e)(1).

36. Venue is proper in this district pursuant to
ERISA § 501 (e)(2), 29 U.S.C. § 1132(e)(2), because the
Plan was administered in this district, some or all of
the fiduciary breaches for which relief is sought
occurred in this district, and/or defendant IBM is
incorporated in New York and resides and maintains
its primary place of business in this district.

37. Specifically, this district is an appropriate
venue for this action because the Plan’s Forms 5500
filed with the Internal Revenue Service identify the
address of the Plan as being in this district.
Additionally, it is likely that many of the parties and
potential witnesses are located in, or are within close
proximity to, this district.

II1. PARTIES

38. Plaintiff Larry W. Jander i1s a Plan
participant within the meaning of ERISA § 3(7), 29
U.S.C. §1102(7). Until March of 2015, he was an
employee of IBM, and he was and continues to be a
participant in the Plan. He purchased and held shares
of the Fund in his Plan retirement savings account
during the Class Period.

39. Plaintiff Richard J. Waksman i1s a Plan
participant within the meaning of ERISA § 3(7), 29
U.S.C. § 1102(7). He worked at IBM for more than 30

years, and he was and continues to be a participant in
the Plan. He purchased and held shares of the Fund
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in his Plan retirement savings account during the
Class Period.

40. Defendant Retirement Plans Committee of
IBM (the “Committee”) is a committee established by
the governing documents of the Plan and is a “named
fiduciary” of the Plan according to those documents. It
1s comprised of the Chief Financial Officer (“CFQ”),
General Counsel (“GC”) and Senior Vice President of
Human Resources of the Company. (Plan § 1.17.) The
Committee was a Plan fiduciary pursuant to ERISA
§ 3(21)(A), 29 U.S.C. § 1002(21)(A), by virtue of having
discretionary authority and control regarding the
management of the Plan and/or the Plan’s assets,
throughout the Class Period.

41. Defendant Richard Carroll was Chief
Accounting Officer of IBM as well as the Plan
Administrator, and was therefore a Plan fiduciary
pursuant to ERISA §321)@A), 29 U.S.C.
§ 1002(21)(A), by virtue of having discretionary
authority and control regarding the management of
the Plan and/or the Plan’s assets, throughout the
Class Period.

42. Defendant Martin Schroeter was CFO of IBM
and a member of the Committee, and was therefore a
Plan fiduciary pursuant to ERISA § 3(21)(A), 29
U.S.C. § 1002(21)(A), by virtue of having discretionary
authority and control regarding the management of
the Plan and/or the Plan’s assets, throughout the
Class Period.

43. Defendant Robert Weber was GC of IBM and
a member of the Committee, and was therefore a Plan
fiduciary pursuant to ERISA § 3(21)(A), 29 U.S.C.
§ 1002(21)(A), by virtue of having discretionary
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authority and control regarding the management of
the Plan and/or the Plan’s assets, throughout the
Class Period.

IV. THE PLAN

44. The Plan is a defined contribution benefit
plan that is sponsored by IBM for eligible employees
and is subject to ERISA. Employees can defer up to
10% of their compensation into the Plan, and IBM will
make an automatic contribution for some employees
and a matching or partial contribution based on length
of service of up to six percent.

45. The Plan’s governing documents include the
IBM 401(k) Plus Plan (As Amended and Restated
effective as of January 1, 2008 with Amendments
Adopted through December 2010), which sets forth,
among other things, the identities of the “named
fiduciaries” of the Plan and their powers and
responsibilities with respect to the Plan.

46. The Plan states that it was “established ... to
assist eligible employees in saving for retirement.”
(Preamble.) The Committee and the Plan
Administrator are the “named fiduciaries” of the Plan.
(Plan §11.01.) The Plan Administrator and the
Committee are permitted by the Plan to delegate to
third parties “fiduciary responsibilities ... with the
meaning of Section 405(c)(3) of ERISA”, although even
if they do so they continue to retain significant
fiduciary powers. (Plan §§ 11.01(c), 11.03, 11.05.)

47. Among the Committee’s powers 1s the
authority to appoint, retain or remove a third-party
“Investment Manager” responsible for the day-to-day
oversight of the Plan’s investment options, including
the Fund. (Plan § 11.03(a)(1)(B).) (This power can also
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be delegated to “the IBM senior finance executive
reporting to the [CFO].”) Upon information and belief,
a third-party “Investment Manager” had been
retained and had been delegated oversight of Plan
investment options, including the Fund, during the
Class Period.

48. Nevertheless, even if the Committee
delegates oversight of the Plan investment options,
including the Fund, to a third party, it continues to
retain the power to establish and amend “investment
policies and guidelines for the Plan[.]” (Plan
§ 11.03(a)(11).) It 1s also responsible for “the review of
the performance of the Plan Administrator ... [and]
the Investment Managers[.]” (Plan § 11.03(a)(ii1).)
And the Committee 1s responsible for “the
establishment of such rules as i1t may deem
appropriate for the conduct of its business with respect
to the Plan.” (Plan § 11.03(a)(iv).)

49. Despite 1its seemingly ample ability to
delegate its powers under the Plan, the Committee
was still a fiduciary subject to ERISA, which forbids
fiduciaries from offloading their duties onto others
entirely, however much they might want to do so.
Thus, when the Committee—particularly Committee
members Schroeter and Weber—became aware of the
artificial inflation of IBM’s stock price, and the
concomitant harm to Plan participants that this
inflation would cause, they were still obligated under
ERISA to use what powers they had under the Plan to
protect those participants from harm. They could have
done so in several ways.

50. First, as senior corporate officers with direct
responsibility for IBM’s financial disclosures,
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defendants Schroeter and Weber could have
effectuated truthful, corrective disclosures to the
public regarding the Microelectronics business,
thereby ameliorating the problem of artificial inflation
and complying with their fiduciary obligation to tell
the truth to Plan participants. Second, they could have
used their Committee power of establishing
investment guidelines to implement guidelines that
would have prevented Plan participants from being
able to purchase new shares of the Fund until such
time as the artificial inflation of IBM’s stock was
corrected. Third, they could have disclosed their
knowledge of the stock price’s artificial inflation to
their co-fiduciaries, including those to whom they
delegated some or all of their fiduciary duties, to
enable those fiduciaries to take either or both of the
aforementioned direct actions—disclosure and/or a
freeze on new purchases—to protect Plan participants
from further harm. Fourth, they could have directed
the Fund to divert a portion of its holdings into a low-
cost hedging product, specifically like the product
presented to IBM in January of 2013, that would at
least serve as a buffer to offset some of the damage the
Company’s fraud would inevitably cause once the
truth came to light.

51. The Plan Administrator, defendant Carroll,
was also a “named fiduciary” of the Plan and had a
variety of powers, including the power “to promulgate
and enforce such rules and regulations as it shall deem
necessary or appropriate for the administration of the
Plan” (Plan § 11.05(a)), the power “to construe and
interpret the Plan” (Plan § 11.05(b)), and the
responsibility “to report to the Committee on its
activities at such times as the Committee determines.”
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(Plan §11.05(c).) Like the Committee, Plan
Administrator Carroll was permitted to delegate some
of his responsibilities (Plan § 11.05(e)), but he
continued to be subject to the requirements of ERISA
and thus could not completely offload his fiduciary
duties onto others.

52. Thus, when he became aware of the artificial
inflation of IBM’s stock price and the harm that it was
causing Plan participants, defendant Carroll could
have taken action to protect Plan participants from
further harm. Given his senior accounting role,
Carroll had considerable responsibility for the
financial picture disclosed in IBM’s public filings,
including with respect to the Microelectronics
business. Thus, he could have made an effort to ensure
that the finances of the Microelectronics business
were accounted for and disclosed accurately, thus
ensuring truthful communication with Plan
participants and precluding further distortion of
IBM’s stock price. And, like the members of the
Committee, he could have disclosed his knowledge to
his co-fiduciaries, including any others to whom he
had delegated his fiduciary responsibilities, to enable
them to take action (as set forth above) to protect Plan
participants as well.

V. THE FIDUCIARY BREACHES
A. Background

53. IBM 1is a global information technology
company operating in five segments: (1) Global
Technology Services, which primarily provides IT
infrastructure services and business process services;
(2) Global Business Services, which provides
professional services and application management
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services; (3) Software, which consists primarily of
middleware and operating systems software; (4)
Systems and Technology, which provides business
products requiring advanced computing power and
storage capabilities; and (5) Global Financing, which
invests in financing assets, leverages with debt, and
manages the associated risks.

54. The Systems and Technology Segment is
focused on business products requiring advanced
computing power and storage capabilities. Among
other things, Systems and Technology provides
hardware, including semiconductor technology,
products, and packaging for other IBM units and
external clients.

55. IBM operated its Microelectronics business
within its Systems and Technology Segment. The
Microelectronics business was primarily responsible
for the design and production of microchips, and
included assets such as plant, property, equipment,
goodwill,  manufacturing inventory, accounts
receivables, and, notably, IBM’s long-lived
semiconductor = manufacturing operations and
facilities in East Fishkill, New York, and Essex
Junction, Vermont.

56. IBM’s Microelectronics business included
intellectual property on which the Company’s success
had once depended. But, as the technology field
changed, profits became harder to achieve, and the
Microelectronics business began losing money.

57. Since the mid-2000s, IBM has articulated a
plan to divest the Company of hardware businesses to
focus on higher growth areas. In May 2007, the
Company set out its “2010 Earnings Per Share (“EPS”)



JA 115

Roadmap”, which explained how IBM expected to
achieve EPS growth of 14 to 16 percent, and $10 to $11
in EPS, by 2010. At that time, the Company
highlighted 1its strategy of exiting hardware
businesses and strengthening its position in services
and software. IBM achieved and exceeded its 2010
Roadmap guidepost, recording EPS of $11.52 for 2010.

58. During a May 2010 Investor Day, former IBM
Chief Executive Officer (‘CEO”) Sam Palmisano set
another EPS guidepost during a presentation, the
“2015 Roadmap,” which laid out IBM’s plan to deliver
EPS of at least $20 by 2015. The 2015 Roadmap was
described by the Company as leveraging the
transformation of its base business, including
divestitures from hardware and a shift to higher
growth businesses, such that hardware and financing
would decrease from 35% of operating segments profit
in 2000 to 13% in 2015.

59. Consistent with the plan set forth in the 2015
Roadmap, upon information and belief, in early 2013,
IBM began looking for a buyer for the Microelectronics
business. IBM knew that the Microelectronics
business was on track to incur a loss of $700 million in
2013 and a similar loss in 2014, and it wanted to
unload the business in short order.

60. As part of its efforts, IBM appointed Goldman
Sachs Group, Inc. (“Goldman Sachs”) to try to find
potential buyers for its Microelectronics business.
IBM was unable to find a buyer willing to pay an
amount even close to the value that it had listed on its
books, although it nevertheless continued in its efforts
with Goldman Sachs to try to sell the Microelectronics
business. IBM held talks with various chip makers
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regarding the sale of its Microelectronics business,
including GlobalFoundries, Intel Corporation, and
Taiwan Semiconductor Manufacturing Company.
Although IBM was asking for more than $2 billion for
1ts Microelectronics business, bidders were unwilling
to pay that price, and were completely uninterested in
the  business’s outmoded and dilapidated
manufacturing facilities. Eventually, GlobalFoundries
emerged as the leading candidate to buy IBM’s
semiconductor-making operations.

61. Under U.S. Generally Accepted Accounting
Principles (“GAAP”), a company must recognize an
impairment loss when the carrying cost of a long-lived
asset is not recoverable and exceeds the asset’s fair
value. Such assets must be reviewed for impairment
in value when facts or circumstances indicate that the
carrying value may be greater than the sum of the
undiscounted cash flows expected from the asset’s use
and disposal. Similarly, a long-lived asset—or, in this
case, asset group—should be tested for impairment
where a company has “a current expectation that,
more like than not, [the asset group] would be sold or
otherwise disposed of significantly before the end of its
previously estimated useful life[.]”

62. Under accounting rules and the regulations
established by the Sarbanes-Oxley Act of 2002, IBM
was responsible for routinely assessing whether
impairment indicators were present, and was required
to have systems or processes in place to assist in the
1dentification of potential impairment indicators.

63. The 2012 and 2013 operating losses in the
Microelectronics business, as well as IBM’s decision in
early 2013 to sell the Microelectronics business,
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should have triggered impairment testing on the
Microelectronics business. When IBM began looking
in earnest for a buyer of Microelectronics in early
2013, it should have conducted impairment testing.
When the segment suffered a loss of more than $700
million in 2013, following on a loss of more than $600
million 1n 2012, IBM should have conducted
impairment testing. In accordance with GAAP, the
carrying value of the long-lived assets associated with
the Microelectronics business should have been
impaired and reported no later than the quarter ended
December 31, 2013—but it was not.

B. IBM’s False Disclosures and Financial
Reports

64. Following the close of the markets on January
21, 2014, IBM issued a press release reporting its
financial and operating results for the fourth quarter
and full year ended December 31, 2013. In the release,
the Company “announced fourth-quarter 2013 diluted
earnings of $5.73 per share, compared with diluted
earnings of $5.13 per share in the fourth quarter of
2012, an increase of 12 percent” and “[o]perating (non-
GAAP) diluted earnings [of] $6.13 per share,
compared with operating diluted earnings of $5.39 per
share in the fourth quarter of 2012, an increase of 14
percent.”

65. The press release stated in part, quoting CEO
Virginia “Ginni” Rometty:

We continued to drive strong results across

much of our portfolio and again grew earnings

per share in 2013. ... As we enter 2014, we

will continue to transform our business and

invest aggressively in the areas that will
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drive growth and higher value. We remain on
track toward our 2015 roadmap for operating
EPS of at least $20, a step in our long-term
strategy of industry leadership and
continuous transformation.

66. In conjunction with the announcement, IBM
held a conference call with analysts and investors
after the market close on January 21, 2014 to discuss
earnings and operations. Regarding earnings
guidance for 2014, defendant fiduciary and CFO
Schroeter stated, in part:

So I want to start out by saying that we
continue to expect to deliver at least $20 of
operating EPS in 2015. We'll talk about 2014
a little later, and you’ll see that our view of
2014 keeps us on track to that objective.

* % %

As always, we're positioning our business for
the future. And as I noted, we continue to
expect to achieve at least $20 in 2015 along
the way.

* % %

As we look forward to 2014, we’ll continue our
transformation, shifting our investments to
the growth areas, and mixing to higher value.
We'll acquire key capabilities. We'll divest
businesses, and we’ll rebalance our workforce
as we continue to return value to
shareholders.

Our current view of all of this is included in
our expectation of at least $18 of operating
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EPS in 2014. That’s up 10.5% from $16.2 in
2013.

We'll see the benefits of the first quarter
rebalancing action later in the year. As a
result, we expect our first quarter EPS to be
about 14% of the full year, reflecting the
modest gain, workforce rebalancing charge,
and continued impact from currency. For
these reasons, our first quarter skew in 2014
should be lower than our historical skew,
which has been about 18% of the full year
over the last few years.

And importantly, we expect to grow our free
cash flow in 2014 by about $1 billion. That’s
faster than net income, even after absorbing
another significant cash tax headwind, and
growing capital expenditures. All of this keeps
us on track to our 2015 objective of at least $20
of operating EPS.

67. On February 25, 2014, IBM filed with the
SEC an annual report on Form 10-K for the fourth
quarter and full year ended December 31, 2013, which
incorporated by reference the financial statements set
forth in the 2013 Annual Report to Investors. In
particular, the Annual Report stated that the
consolidated financial statements were prepared in
accordance with GAAP and included the following
representations about IBM’s accounting practices:

Long-lived assets, other than goodwill and
indefinite-lived intangible assets, are tested
for impairment whenever events or changes in
circumstances indicate that the carrying
amount may not be recoverable. The
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impairment test is based on undiscounted
cash flows and, if impaired, the asset is
written down to fair value based on either
discounted cash flows or appraised values.

Goodwill and indefinite-lived intangible
assets are tested annually, in the fourth
quarter, for 1impairment and whenever
changes 1n circumstances indicate an
impairment may exist. Goodwill is tested at
the reporting unit level which is the operating
segment, or a business, which is one level
below that operating segment (the
“component” level) if discrete financial
information is prepared and regularly
reviewed by management at the segment
level.

68. The financial statements in the 2013 Annual
Report contained representations regarding the
operations of IBM’s Systems and Technology
Segment. The Annual Reports stated that, for the
Systems and Technology Segment: External Gross
Profit was $5,120 and $6,903 in 2013 and 2012 (in
millions), and Gross Profit Margin was 35.6% and
39.1%. The Annual Report then stated:

Systems and Technology’s gross profit margin
decreased 5.5 points in the fourth quarter of
2013 versus the prior year. The decrease was
driven by lower margins in Power Systems
(1.3 points), System x (1.2 points), Storage
(0.6 points), Microelectronics (0.5 points) and
a decline due to revenue mix (2.2 points).
Systems and Technology’s pre-tax income
decreased $768 million or 78.8 percent in the
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fourth quarter, and pre-tax margin decreased
11.7 points versus the prior year period.

69. IBM did not disclose any losses or
impairment in the Microelectronics business, which
appeared based on IBM’s public disclosures to have
been profitable during 2013 for the Systems and
Technology Segment, although with slightly lower
margins. This was false, of course, because
Microelectronics was actually a massive money-loser
at that time. But IBM did not disclose that the
Microelectronics business had any substantial
negative impact on the unit’s overall business.

70. After the close of trading on April 16, 2014,
IBM issued a press release announcing its financial
results for the first quarter of 2014, ended March 31,
2014. For the 2014 first quarter, the Company
reported diluted earnings of $2.29 per share and
operating (non-GAAP) diluted earnings of $2.54 per
share. CEO Rometty commented on the results,
stating, in part:

In the first quarter, we continued to take
actions to transform part of the business and
to shift aggressively to our strategic growth
areas including cloud, big data analytics,
social, mobile and security. . .

As we move through 2014, we will begin to see
the benefits from these actions. Over the long
term, they will position us to drive growth
and higher value for our clients.

71. IBM held a conference call with analysts and
investors following the earnings announcement on
April 16, 2014. Regarding the earnings guidance for
2014, CFO Schroeter stated, in part:
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For the year, we expect to deliver at least $18
of operating earnings per share for 2014. This
does not include any gain from the sale of our
System x business to Lenovo because of the
uncertainty of the timing and amount, but it
will ultimately be included in our operating
EPS results, and we’ll update you later in the
year.

Like always, we manage our business and
allocate capital for the long term, and along
the way, we still expect to deliver at least $20
of operating EPS in 2015.

* % %

In terms of the $18, we said that we would get
to at least $18. We said in the first quarter
that we would do about 14% of that, and
that’s where we came in, at 14%.

* % %

Given that quarterly phenomenon, a charge
in the first quarter of this year but none the
second versus the prior, we would think that
the first half . . . is going to look a lot like last
year, and we’ll probably get about 38% of our
full year EPS done by the end of the first half.

And then when we look at the second half,
we’ll see consistent growth with what we need
on a full year basis at 10.5, and given the
transactional nature and the momentum in
some of our businesses, we would say it would
probably be a little bit faster in the fourth
than in the third.
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72. The First Quarter 2014 10-Q also contained
representations regarding the operations of IBM’s
Systems and Technology segment. The Quarterly
Report stated that, for the Systems and Technology
Segment, External Gross Profit was $645 and $1,003
in 2014 and 2013 (in millions), and Gross Profit
Margin was 27% and 32.3%. The Quarterly Report
then stated:

Systems and Technology’s gross profit margin
decreased 5.3 points in the first quarter of
2014 versus the prior year. The decrease was
driven by a decline due to revenue mix as a
result of less mainframe content (2.3 points),
lower margins in Power Systems (1.7 points),
Microelectronics (1.3 points) and Storage (0.9
points), partially offset by higher margins in
System z (0.2 points) and System x (0.1
points).

Systems and Technology’s pre-tax loss
increased $255 million to a loss of $660
million in the first quarter 2014, when
compared to the prior year. Pre-tax margin
decreased 13.2 points in the first quarter
versus the prior year period. Normalized for
workforce rebalancing charges of $218
million and $3 million in the first quarter of
2014 and 2013, respectively, Systems and
Technology’s first quarter pre-tax income was
a loss of $442 million compared to a loss of
$402 million in the prior year, and the pre-tax
margin declined 4.8 points.

73. On July 17, 2014, IBM issued a press release
announcing its financial results for its quarter ended
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June 30, 2014. For the 2014 second quarter, the
Company reported diluted earnings of $4.12 per share
and operating (non-GAAP) diluted earnings of $4.32
per share. CEO Rometty commented on the results,
stating, in part:
In the second quarter, we made further
progress on our transformation. We
performed well in our strategic imperatives
around cloud, big data and analytics, security
and mobile . . . . We will continue to extend
and leverage our unique strengths to address
the emerging trends in enterprise IT and
transform our business, positioning ourselves
for growth over the long term.

74. Following the earnings release, IBM held a
conference call with analysts and investors to discuss
its earnings and operations. During the conference
call, CFO Schroeter made statements about the
Company’s earnings and outlook, stating, in part:

Let me spend a minute on the first-half
performance. The revenue performance for
the half is very similar to the second quarter.
Through six months we had double-digit
revenue growth in strategic initiatives, stable
performance in our core franchises, and the
impact of some secular trends in parts of
hardware and from the divested business.

Looking at profit, we expanded gross margin
50 basis points, pretax margin by 70 basis
points, and net margin by 50 basis points. All
while shifting investment to key areas.
Operating earnings per share for the first half
were up 9.5%.
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* % %

Systems and Technology revenue of $3.3
billion was down 11%. This is a significant
improvement in the year-to-year performance
compared to last quarter. The improvement
was driven by system z, as well as sequential
1mprovements in system x and storage. This,
together with actions to align our structure to
the demand profile, result[ed in] progress in
stabilizing our profit.

75. CFO Schroeter also spoke about IBM’s 2014
earnings guidance, stating in part:

As we look to the full year of 2014, we expect
to deliver at least $18 of operating earnings
per share and we still expect to deliver at
least $20 of operating earnings per share in
2015. These are points along the way to
delivering performance, and shareholder
value over the long term.

%* % %

In the second half, we see . . . our software
revenue growth accelerating to mid-single
digit. And we see our services profit growth of
mid-single digit driven by productivity in the
base. And then on STG . . ., we see that profit
stabilization still. So when I think about the
second half, and how that plays out, as we
said 90 days ago, . ..I think EPS growth in
the second half will be a little bit faster in the
fourth than in the third. So kind of double-
digit fourth quarter EPS and a single-digit
third quarter EPS.
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And bear in mind that single-digit EPS
growth even in the third, because of
seasonality kind of translates to, no more
absolute EPS than what we got in the second.

76. On July 29, 2014, IBM filed its Form 10-Q for
the quarter ended June 30, 2014. The Quarterly
Report stated that, for the Systems and Technology
Segment, External Gross Profit was $1,773 and $2,383
in 2014 and 2013 (in millions), and Gross Profit
Margin was 31% and 34.7%. The Second Quarter 10-
Q also contained representations regarding IBM’s
Systems and Technology Segment stating, in part:

Systems and Technology’s gross profit margin
decreased 2.8 points in the second quarter of
2014 versus the prior year. The decrease was
driven by lower margins in Power Systems
(1.1 points), Storage (0.9  points),
Microelectronics (0.8 points) and System x
(0.8 points), partially offset by an
1mprovement due to revenue mix (0.4 points).
Gross profit margin for the first six months of
2014 decreased 3.7 points compared to the
first six months of 2013. The decrease was
driven by lower margins in Power Systems
(1.3 points), Microelectronics (1.0 points) and
Storage (0.9 points), and a decline due to
revenue mix (0.7 points).

Systems and Technology’s pre-tax income
increased $166 million to $25 million in the
second quarter and its pre-tax loss increased
$89 million to $635 million for the first six
months of 2014 compared to prior year
periods. Pre-tax margin increased 4.3 points
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in the second quarter and decreased 2.8
points in the first six months versus the prior
year periods. Second-quarter performance
reflects a year-to-year reduction in workforce
rebalancing charges of $202 million.

The company’s focus for STG in 2014 is to
stabilize the profit base and, after the first
half of the year, the company is on track. The
company will continue to make investments
in this business to remain a leader in high-
performance, high-end systems. In July, the
company announced it will invest $3 billion
over the next five years to tackle the
challenges of the “post-silicon” era,
demonstrating its commitment to innovation
and to leading in the new era of enterprise IT.

7.

The subsequent October 20, 2014 revelations

demonstrated that the statements made in its Annual
and Quarterly Reports, earnings releases and on
conference calls during 2014 were materially false and
misleading when made because they misrepresented
and failed to disclose adverse facts.

78.

The truth, which was known by IBM and its

senior officers but concealed from the investing public
and Plan participants during the Class Period, was

that:
(1)

)

IBM’s Microelectronics business incurred a
loss of $638 million in 2012, $720 million in
2013, and $619 million in the first three
quarters of 2014;

the long-lived assets of IBM’s
Microelectronics business had little or no
value;



®3)

(4)

(®)

(6)

(7)

8)

9)

C.

79.
officers
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IBM’s operating results were materially
inflated due to the improper failure to timely
report a $2.4 billion impairment in the value
of the assets of the Microelectronics business;

IBM and its officers lacked a reasonable basis
for their representations that IBM was on
track to achieve $18 per share in operating
EPS in 2014;

IBM’s financial statements were presented in
violation of GAAP and were materially false
and misleading;

IBM’s annual and quarterly reports on Forms
10-K and 10-Q failed to disclose then-known
events or uncertainties associated with IBM’s
Microelectronics business;

IBM’s disclosure controls and internal
controls over its financial reporting were
materially deficient;

IBM’s senior officers certifications about its
disclosure controls and internal controls over
its financial reporting were materially false
and misleading; and

IBM and its senior officers lacked a
reasonable basis for their positive statements
about the Company, its business prospects,
and future operating performance.

IBM Reveals the Truth

During the Class Period, IBM and its senior
concealed a $720 million loss in the

Microelectronics business in 2013 and a $619 million
loss for the first three quarters of 2014, and they failed
to timely record an impairment in the value of IBM’s
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long-lived assets of the Microelectronics business. As
a result, IBM’s reported earnings and 2014 earnings
guidance during the Class Period were artificially
inflated and materially false and misleading—and
IBM’s stock price was consequently artificially
inflated in value as well.

80. On October 20, 2014, IBM issued startling
disclosures that surprised investors and analysts and
revealed the extent of IBM’s misrepresentations and
accounting misconduct. Before the opening of trading
that day, IBM and GlobalFoundries jointly announced
that they had entered into a Definitive Agreement
under which GlobalFoundries would acquire IBM’s
global commercial semiconductor technology,
“including intellectual property, world class
technologists and technologies related to IBM
Microelectronics” for cash consideration of $1.5
billion to be paid to GlobalFoundries by IBM.
Under the agreement, GlobalFoundries would
continue to supply semiconductors to IBM.

81. The press release also announced that “IBM
will reflect a pre-tax charge of $4.7 billion in its
financial results for the third quarter of 2014, which
includes an asset impairment, estimated costs to sell
the IBM microelectronics business and cash
consideration to GlobalFoundries.”

82. Also on October 20, 2014, IBM issued a press
release announcing its financial results for the third
quarter ended September 30, 2014, reporting sales of
$22.4 billion on continuing operations (excluding the
Microelectronics business), down 4% from the third
quarter of 2013, and operating profits of $3.68 per
share, down 10% from the third quarter of 2013.
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83. IBM also reported that its gross profit margin
from continuing operations on an operating basis was
49.2%, down 90 basis points from the third quarter of
2013. Total revenue from IBM’s Systems and
Technology segment, which included semiconductor
operations, declined 15%.

84. The earnings release quoted CEO Rometty,
who stated, “We are disappointed in our performance.”

85. The release also stated the following
regarding discontinued operations:

The loss from discontinued operations in the
third quarter includes a non-recurring pre-
tax charge of $4.7 billion, or $3.3 billion, net
of tax. The charge includes an impairment to
reflect fair value less estimated costs to sell
the Microelectronics business assets, which
the company has classified as held for sale at
September 30, 2014. The charge also includes
other estimated costs related to the
transaction, including cash consideration
expected to be transferred to
GLOBALFOUNDRIES of approximately $1.5
billion. The cash consideration is expected to
be paid to GLOBALFOUNDRIES over the
next three years and will be adjusted by the
amount of the working capital due by
GLOBALFOUNDRIES to IBM, estimated to
be $0.2 billion. In addition, discontinued
operations include operational net losses
from the Microelectronics business of $0.1
billion in both the third quarter of 2014 and
the third quarter of 2013.
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86. During the October 20,2014 third quarter
earnings conference call, defendant fiduciary and CFO
Schroeter stated the following regarding the
Microelectronics business:

[TThe 2013 OEM revenue associated with the
divested business was $1.4 billion, and our
STG segment included pre-tax losses for this
business of over $700 million. This is being
reported as a discontinued operation. In the
third quarter, [discontinued operations] will
include both losses from the ongoing
operations of about $90 million after tax, and
a one-time after-tax charge of $3.3 billion
associated with the transaction. The
transaction had no impact to free cash flow in
the third quarter.

87. Schroeter also reduced 2014 guidance during
the call, withdrawing the $20 operating EPS roadmap
for 2015 and conceding that, rather than $18 EPS as
promised in dJuly, “full year 2014 Operating EPS
[would] be down between 2 percent and 4 percent,
that’s off last year’s comparable base of $16.64.”

88. During the question-and-answer portion of
the call, analysts responded with surprise to the news.
Goldman Sachs analyst Bill Shope observed,
“Obviously there’s a lot of new info here,” and Barclays
analyst Benjamin Reitzes commented, “We’ve just had
obviously a major setback here.”

89. Brian White, a Cantor Fitzgerald analyst,
asked about the newly released details on
Microelectronics losses: “I just wanted to be clear.
What did the chip business lose in 2013 and what are
the expectations for loss in 2014?” Schroeter
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responded, in part, “[in] 2013 we had a loss of $700
million on a pretax basis. And 2014 is basically flat to
what we saw in 2013.”

90. The Wall Street Journal also published
commentary on the news, observing that it was a hit
specific to IBM. The Journal stated that IBM’s
“results stood in contrast to Apple Inc., which on
Monday posted a 13% profit increase on strong
September sales of its larger-screen iPhones.”

91. In reaction to the disclosures, IBM’s stock
price declined more than $12.00 per share to close at
$169.10 per share on October 20, 2014 on high trading
volume.

92. On October 28, 2014, IBM filed its Form 10-Q
for the quarter ended September 30, 2014. The Form
10-Q reported that, during the quarter, IBM wrote off
the entire value of the assets of the Microelectronics
business:

In the third quarter, the company recorded a
pre-tax charge of $4.7 billion related to the
sale of the Microelectronics disposal group,
which was part of the Systems and
Technology reportable segment. The pre-tax
charge was recorded to reflect the fair value
less the estimated cost of selling the disposal
group 1including an impairment to the
semiconductor long-lived assets of $2.4
billion, $1.5 billion representing the cash
consideration expected to be transferred to
GLOBALFOUNDRIES and $0.8 billion of
other related costs. The asset impairment
was reflected in property, plant and
equipment, net and the other costs of disposal
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were reflected in other accrued expenses and
liabilities and other liabilities in the
Consolidated Statement of Financial Position
at September 30, 2014.

93. As a result of the false statements during
2013, IBM’s securities traded at artificially inflated
levels during the Class Period. When IBM revealed
the true value of its Microelectronics business and
improper accounting practices, the price of IBM
common stock fell to a value that was approximately
14% less than its Class Period peak.

94. Prior to the start of the Class Period, IBM
should have reduced the reported value of its
Microelectronics business in its financial statements.
Instead, IBM misrepresented the value of the
Microelectronics  business, materially inflating
earnings and rendering earnings guidance materially
misleading.

95. Rather than properly testing and impairing
the assets, during the Class Period, IBM assigned an
approximately $2.4 billion carrying value to the
Microelectronics long-lived, property, plant, and
equipment assets reflected in the financial statements
1t filed with the SEC and issued to investors, even
though it knew the assets were worthless.

96. The Microelectronics business lost $700
million in 2013, and it was on track for a similar loss
in 2014. It was obvious that the Company would not
be able to sell the Microelectronics business for more
than $1 billion based only on the business’s
engineering expertise and intellectual property.
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VI. THE PLAN’S FIDUCIARY BREACHES:
FIDUCIARY ACTIONS SHOULD
HAVE BEEN TAKEN

97. Throughout the Class Period, defendants
knew or should have known the truth about these
misleading statements and IBM’s failures to disclose
the truth about its Microelectronics business.
Defendants knew or should have known that IBM’s
public SEC filings were materially false and
misleading, and that IBM’s stock price did not reflect
material information about the Company. They knew
or should have known that this information was
enormously material to Plan participants and
investors, and that the truth was not disclosed to the
public. They further knew that IBM and Schroeter
misled the public in its SEC filings, earnings releases
and conference calls, on which the public was relying.
Yet defendants did nothing to act upon that knowledge
to protect the retirement savings of the Plan
participants to whom they owed their fiduciary duties.

98. Defendant Schroeter was the CFO, a
Sarbanes-Oxley co-signatory of IBM’s SEC filings,
and, indeed, was the person who actually made many
of IBM’s misleading statements that artificially drove
up the Company’s stock price. He was or should have
been aware of the Microelectronics business’s 2012
and 2013 performance, and, upon information and
belief, he was directly involved in the efforts by
Goldman Sachs to sell the failing business. Thus, he
should have recognized that the Microelectronics
business had performed terribly in 2012 and 2013, but
that this performance had gone undisclosed. He
should have known the expected performance of the
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business in 2014, and that this poor performance was
also going undisclosed. And he should have been
sufficiently familiar with the requirements of GAAP to
know that the proper impairment and reporting with
respect to the Microelectronics had not occurred as
required by GAAP. Given his involvement in the
efforts beginning in early 2013 to sell the
Microelectronics business, he should have known that
there was a better than 50-percent chance that the
business would be sold, making the need for
impairment testing in 2013 all the more critical under
GAAP. Arguably, no person at IBM was more
centrally ivolved n the Company’s
misrepresentations regarding its Microelectronics
business during the Class Period than Schroeter, and
no person was better positioned to understand the
effect that these misrepresentations were having on
IBM’s stock price.

99. Defendant Weber, as GC, would also have
played a central role in the preparation of IBM’s
financial reporting. He was responsible for ensuring
that that reporting complied with the federal
securities laws, which of course require truth and
accuracy in all financial reporting. Unless Weber
completely abdicated his responsibilities as GC during
the Class Period, it is reasonable to infer that he was
aware—or at least that he should have been aware—
of IBM’s false financial reporting, and thus its
artificially inflated stock price.

100. Defendant Carroll, as the senior-most
accounting officer at IBM, should also have been
centrally involved in the preparation of these financial
statements, including with respect to what was and
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was not disclosed regarding the performance and
value of the Microelectronics business. Carroll in
particular should have been attuned to the fact that
an impairment of the business’s long-lived assets
should have been part of the accounting—and that it
was not during the Class Period.

101. Whether any of the defendants had a motive
for allowing IBM’s misrepresentations 1in its
accounting regarding Microelectronics is irrelevant.
Each defendant knew or should have known that
Microelectronics’ long-lived assets required
impairment testing by year-end 2013 given the
segment’s catastrophic losses in 2012 and 2013. Each
defendant knew or should have known that IBM’s
efforts beginning in early 2013 to sell the
Microelectronics business, including IBM’s retention
of Goldman Sachs to find a buyer, demonstrated a
better-than-50-percent chance that the segment would
be disposed of, a likelihood that also necessitated
impairment testing. And, because each defendant was
centrally responsible for IBM’s financial disclosures,
each defendant knew or should have known that
Microelectronics’ losses were hidden from the public,
and that the value of its assets was wildly overstated
because no impairment testing had taken place and no
impairment had therefore been timely recorded.
Therefore, each defendant knew or should have known
that these facts regarding the Microelectronics
business, because they were concealed from the public,
enabled IBM’s stock price to trade at an artificially
high value, and, sure enough, when the truth about
Microelectronics finally did emerge, IBM’s stock price
dropped as that artificial inflation value was wiped
away.



JA 137

102. Each of these individuals had a front row
seat for IBM’s misrepresentation of  its
Microelectronics business. And each was also a
fiduciary of the Plan, charged under ERISA with
ensuring the prudence of Plan investments, well
aware that IBM stock was a popular Plan investment,
and also aware that that popular investment had
become an imprudent one. Yet none of them took a
single action to protect Plan participants from that
imprudent and ultimately harmful investment.

103. As Plan fiduciaries, defendants were
required to (a) investigate and monitor whether IBM’s
stock was a prudent retirement investment; (b) freeze
or restrict additional purchases of the Fund by the
Plan; (c) 1issue corrective disclosure about IBM.
Notwithstanding these duties, defendants did nothing
to protect the retirement savings of the Plan
participants to whom they owed fiduciary duties from
harm as the result of the undisclosed fraud and
inflation of IBM’s stock price.

A. Corrective Disclosures Should Have
Been Made And Would Not Have Caused
“More Harm Than Good”

104. The Committee had the power to disclose the
truth to the public and correct the artificial inflation,
a power that it shared with the Plan Administrator,
defendant Carroll. Indeed, defendants Schroeter and
Weber, as CFO and GC, respectively, were uniquely
situated to fix this problem inasmuch as they had
primary responsibility for the public disclosures that
had artificially inflated the stock price to begin with.
They could have stopped those misrepresentations
from ever happening, or at least they could have
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issued truthful or corrective disclosures much earlier
to cure the fraud and to make its stock a prudent
investment again for the Plan.

105. Disclosure of the truth to the public was
necessary to correct the artificial inflation, and to
prevent both present and future harm and damage to
the Plan. Defendants’ disclosure would have ended the
artificial inflation in IBM’s stock price, which was
damaging all purchasers through the Plan who paid
excessive, fraudulent prices for the stock.

106. During the Class Period, the Plan was a net
buyer of IBM stock; according to IBM’s public filings,
the Fund purchased $110,826,417 worth of IBM stock
in 2014, most of which was likely purchased during
the Class Period. In other words, as much as $100
million or more worth of shares of IBM stock were
bought at artificially inflated prices. Even if
defendants thought that the artificial inflation of
IBM’s stock was somehow benefitting Plan
participants who managed to sell at inflated prices,?!
they should have compared that benefit to the harm
being suffered by a greater number of Plan
participants who were buying at artificially inflated
prices, and concluded that more harm than good to the
Plan could not possibly be done by continuing to let the
artificial inflation go uncorrected.

107. For example, if defendants had tried to
effectuate corrective public disclosure near the very

1 Allowing Plan participants to benefit from sales at fraudulently
inflated prices would arguably call into question defendants’
adherence to the securities laws’ prohibition on insider trading in
any event.
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beginning of IBM’s fraud—at the beginning of the
Class Period—almost all of the artificial inflation of
IBM’s stock price that occurred could have been
avoided, and wvirtually no Plan participants who
purchased shares of the Fund would have been
harmed. But as the fraud went on and on, more and
more Plan participants made purchases at artificially
high prices, and thus the harm to Plan participants
steadily increased. As two experts framed the issue:

If the fraud occurs on one day at the
beginning of the class period so that the gap
between the value line and the price line
appears immediately, the bias will be small
because only investors who purchased the
securities in the first few days of the class
period are affected by the error. However, if
the fraud consists of a series of omissions and
misrepresentations so that the gap between
the price line and the value line widens
slowly, the inflation will be overstated for a
much larger group of purchasers.

Bradford Cornell and R. Gregory Morgan, Using
Finance Theory to Measure Damages in Fraud on the
Market Cases, 37 UCLA L. Rev. 883, 911 (1990)
(emphasis added).

108. Defendants also needed to act to prevent
future harm and damage to the Plan’s investment in
IBM stock. This position was at risk from a large stock
price correction when the public learned the truth and
realized that IBM management had concealed a fraud.
As time passed, IBM stock price inflated further due
to the fraud and the size of the scandal grew, making
the eventual collapse worse. The concealment of the
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fraud put the Plan’s holding of IBM stock at risk for a
serious and lasting decline in value, and hurt
management’s credibility and the long-term prospects
of IBM as an investment. This significant harm to the
Plan could have been prevented or mitigated by timely
disclosure.

109. This reputational damage is not merely
theoretical. Economists and finance experts have
conducted numerous empirical studies on the matter,
and concluded “the reputational penalty” a company
suffers because it perpetrates a prolonged fraud is
significantly greater than any regulatory fines or
other penalties that it may occur—in fact, the
reputational penalty is “7.5 times the sum of all
penalties imposed through the legal and regulatory
system.” Jonathan M. Karpoff, D. Scott Lee and
Gerald S. Martin, The Cost to Firms of Cooking the
Books, dJournal of Financial and Quantitative
Analysis, Vol. 43, No. 3 (Sept. 2008). Moreover, “[flor
each dollar that a firm misleadingly inflates its market
value, on average, it loses this dollar when its
misconduct is revealed, plus an additional $3.08 . ...
[of which] $2.71 is due to lost reputation.” See id.
(emphasis added). And this reputational damage,
unsurprisingly, increases the longer the fraud goes
one. Id.

110. Defendants cannot argue that the federal
securities laws prevented them from making truthful
disclosure. In this situation, ERISA and the federal
securities laws compelled defendants to take exactly
the same action—tell the truth and correct the
inflated stock price. No law or duty required them to
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conceal or prevent the disclosure of the truth—quite
the opposite.

111. This also means that defendants knew—or
should have known—that disclosure of the fraud was
going to happen one way or another. IBM had spent
almost two years actively seeking a buyer for the
Microelectronics business. It was more likely than not
that the segment would be sold, which defendants
knew (or should have known). When Microelectronics
was finally sold, the truth about its near-worthless
assets and ongoing massive losses would likely have
to be disclosed to the public. In other words, IBM’s
misrepresentations about Microelectronics were a
ticking time bomb. Eventually, that bomb would go off
and the truth would have to be disclosed, bringing the
artificial inflation of IBM’s stock to a painful end. If
defendants were really considering what action would
do Plan participants more harm or good, they should
have considered that, given the likelihood of the truth
coming out about Microelectronics’ real value, a stock
price correction was unavoidable—the only relevant
question for them should have been whether it would
be better for Plan participants for the correction to
occur sooner or later. Given the overwhelming
evidence and research showing that later disclosure of
fraud leads to a harsher price correction, defendants
should have recognized that earlier disclosure was by
far the less harmful option than the one that they did
choose—namely, waiting for the sale of
Microelectronics to be announced and the truth to
come out on its own. This decision by defendants led
to a much harsher price correction than was
necessary, one that investors, including Plan
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participants, are still suffering the consequences of
today.

112. Likewise, the federal securities laws
required disclosure—by, among others, defendants
Schroeter and Weber. And common sense should have
reminded them that no corporate fraud lasts forever;
there is always a day of reckoning. Thus, the question
was not whether they could prevent a stock drop due
to IBM’s fraud, but when that drop would occur, and
how severe it would be. Defendants should have
recognized that the sooner they acted, the less severe
the drop, and, therefore, the less harm to the Plan and
to Plan participants.

113. Defendants could not have reasonably
believed that effectuating truthful, corrective
disclosure would do “more harm than good” to the Plan
or 1its participants. First and foremost, the
participation of the fiduciaries in a fraud or its
concealment which deceives the Plan participants
runs counter to ERISA’s fundamental obligation that
fiduciaries must communicate truthfully and
accurately with those to whom a fiduciary duty is
owed. At a minimum, defendants had the fiduciary
obligation to disclose the truth to correct the known
fraud and not participate in its concealment.

114. Truthful disclosure was also needed to
prevent worse future harm to the Plan and IBM’s
stock price. Defendants may argue that they were
concerned that correcting the fraud would temporarily
lower the stock price, but that concern should not have
deterred disclosing the truth. Every stock fraud in
history, when corrected, has resulted in a temporary
drop in the stock price; that is an inherent quality of
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efficient markets. But, in virtually every fraud case,
the longer the fraud persists, the harsher the
correction tends to be. Defendants should have
disclosed the truth sooner rather than later to
minimize the ongoing harm (to prevent further
artificial inflation and purchases at excessive prices),
as well as worse future damage to IBM’s stock price.

115. Defendants’ inaction towards the known
fraud caused far greater harm to the Plan that is
substantial and concrete, and not merely theoretical.
The Plan was a net purchaser of over $100 million
dollars’ worth of the Fund from additional employee
contributions. The longer that IBM’s fraud went on,
the more Plan purchasers bought at artificially
inflated prices, and the size of the harm to each
purchaser increased over time as the stock price
inflated. As a result, IBM stock had farther to fall
when the truth inevitably came out, so that the
purchasers were hurt even worse as the result of
choosing to invest in IBM stock.

116. The Plan holders of IBM shares suffered
greater harm and damage in this same manner from
defendants’ failure to end the fraud. While they held
IBM shares over the period of time when the stock
price was artificially appreciating in value, they were
deceived by the false growth. They suffered greater
losses when IBM’s stock price corrected, and fell
further due to the loss of management credulity. They
also were deprived of the option of transferring their
shares into one of the different, prudent investment
alternatives under the Plan, which would have spared
them from the greater losses when the stock correction
took place.
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117. Additionally, defendants’ issuance of a
corrective disclosure was arguably required by the
federal securities laws. By the very same mechanism
that IBM could have used to make corrective
disclosures to the general public under the federal
securities laws, it could also have made disclosures to
Plan participants, because Plan participants are, after
all, part of the general public. Defendant Schroeter
made public statements during IBM’s conference calls,
and along with defendant Weber, certified IBM’s
annual reports, so they both could have effected the
necessary truthful disclosures. Defendants did not
have to make a “special” disclosure only to Plan
participants, but could simply have made one
corrective disclosure to the world and thereby
simultaneously satisfied its obligations under the
federal securities laws and ERISA.

118. And, even if defendants determined that
disclosure was not required by the securities laws,
disclosure was certainly not prohibited by them. As
discussed above, the truth’s emergence, and thus
IBM’s stock price correction, was inevitable. Thus,
defendants, in weighing harm versus good, should
have concluded that even a disclosure not required by
the securities laws would, in this case, be less harmful
than waiting for the disclosure to happen through
some other mechanism—in this case, the likely sale of
Microelectronics and concomitant disclosures that
sale would require.

119. Indeed, earlier disclosure by IBM would have
affirmatively benefitted the Plan and its participants,
as well as mitigated the harm. With the truth about
IBM’s misevaluation of its Microelectronics business
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and inflated revenues and earnings, Plan participants
could properly evaluate the Fund versus their other
investment alternatives for their retirement savings.
Plan participants considering new purchases with
their annual contributions could select healthier,
prudent investment options such as diversified
mutual funds which outperformed IBM stock during
the Class Period. And over the long term, the failures
to act by the Plan fiduciaries to expose corporate fraud
is likely to have a chilling effect on future purchases
of the Fund by Plan participants, whose trust in their
employer is inevitably eroded by this malfeasance.
Such an effect constitutes a net harm to the Plan.

B. All New Purchases Should Have Been
Halted And Would Not Have Caused
“More Harm Than Good”

120. Defendants were specifically responsible for
the Plan’s investments and monitoring the
investments. The Committee that defendants
Schroeter and Weber sat on was responsible for
selecting and overseeing Plan investment options,
including the Fund. Thus, defendants could have
caused the Committee to issue new investment
guidelines during the Class Period closing the Fund to
new investments until such time as the fund was no
longer imprudent (that is, until IBM’s stock price was
no longer artificially inflated).

121. In fact, defendants, as Plan fiduciaries, were
duty-bound by ERISA to prevent the present harm
suffered by the Plan and its participants from the
undisclosed and/or false material information.
Defendants knew or should have known that every
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purchase made under the Plan of the Fund was at
fraudulently inflated prices, which damaged the Plan.

122. They knew that the Plan was purchasing
over $100 million of IBM stock during the Class Period
at inflated prices, and over-paying with every
purchase. They also knew that the inflation was
getting worse, and damaging each purchased more as
the fraud and price inflation continued. Defendants
had a duty to stop the Plan from purchasing at
fraudulent prices and to end the damage the fraud was
causing the Plan as early as possible.

123. Defendants also knew that as the fraud
continued, the Plan’s purchasers of over $100 million
investment of IBM stock were at risk for a larger and
larger downward price correction when the truth
emerged. This downward price correction would be
worse the longer the fraud continued. They also knew
that any fraud or scandal revelation would damage
IBM’s long-term confidence with investors, and that
the damage would be worse the longer it lasted.
Therefore, defendants had a duty to act to prevent
worse future damage to the Plan’s purchasers.

124. Defendants could not have reasonably
believed that restricting new purchases of the Fund
would likely do “more harm than good” to the Plan or
its participants. They had a duty to prevent the
present and future harm from the Plan’s overpayment
for IBM stock at excessive prices. No possible harm to
the Plan exists from this action, rather it is the
mnaction which harmed the Plan. In fact, the Plan
would suffer no financial or tangible harm if a halt
were placed on new purchases.
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125. Most often, plan fiduciaries try to justify
their inaction by arguing that they could not halt new
purchases because to do so would constitute illegal
“Insider trading” under the federal securities laws.
However, this argument is a non sequitur as the Plan
would suffer no financial or tangible harm if a halt
were put on purchases and sales. And the act of simply
preventing new purchases at inflated prices would not
constitute “insider trading” because there is no
transaction in securities or any benefit conveyed to
insiders.

126. Additionally, the act of halting new
purchases itself also would not constitute “inside”
information” the same way that publicly reported
insider sales are legal and do not reveal any “inside
information.” Halting new purchases would also be
unlikely to have a material impact on IBM’s stock
price, because, upon information and belief, the
volume of purchases by the Plan was only a small
percentage of the overall stock trading volume. But,
even if halting purchases did have a negative impact
on the stock price, it would only be reducing the
artificial inflation of the stock, which ultimately would
benefit Plan participants by enabling them to avoid
the harm of buying and holding shares at inflated
prices. And by not halting purchases, defendants
caused substantial harm to the Plan participants.

127. The SEC has stated that, as long as both
purchases and sales are halted for an ESOP, the
insider-trading laws are not implicated. So, to ensure
compliance with the securities laws, defendants just
had to close the Fund altogether, so that no need
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purchases or sales could be made, until such time as
the Company’s fraud finally ended.

128. Even if the temporary closing of the Fund
necessitated a public disclosure under the securities
laws, such an action would be all to the good. Any
reduction caused by such a disclosure would only be a
reduction in the artificial inflation of the fraudulent
stock price. Such a disclosure might encourage IBM’s
senior executives—like Defendants Schroeter and
Weber—to go the rest of the way, do the right thing
and make a full corrective disclosure. At the very least,
harm to the Plan and Plan participants would have
been mitigated.

129. The Plan participants who chose to purchase
the Fund paid fraudulent, excessive prices for the
stock during the Class Period. They suffered concrete
financial harm to their retirement savings by over-
paying for IBM stock which, defendants knew or
should have known, would fall sharply in value when
the truth came out and the stock corrected. When the
fraud was revealed, IBM stock fell by more than 7% or
$12.95 per share. The Plan participants who
purchased IBM stock were damaged by overpaying
this amount, and they bore this foreseeable loss which
could have been avoided. Even if IBM stock recovers
in the future, which has not been the case as of the
date of the instant pleading, these Plan participants
sustained a loss due to paying the excessive artificial
price. Defendants should have acted to end and
prevent this concrete, present harm to the Plan, and
no greater harm would have resulted from their
action.
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130. Moreover, by failing to halt new purchases of
the Fund, the Plan participants were also denied the
opportunity to invest in the prudent alternative
investment options under the Plan. These investment
options included various mutual funds which invested
in the broad securities markets. These mutual funds
performed well in 2014, and the Plan participants
were damaged because their money went into
artificially inflated stock that was poised to decline,
rather than the alternative appreciating funds.

C. Defendants Should Have Directed a
Portion of the Company Stock Fund’s
Holdings Into a Low-Cost Hedging
Product

131. As a last resort, defendants Schroeter and
Weber could have utilized their power as members of
the Committee to issue new investment guidelines
during the Class Period directing the Fund to put a
small but significant portion of its holdings into a low-
cost hedging product. Such products have been widely
available to ESOPs for many years now, and in fact, in
January of 2013, such a product was brought right to
IBM’s front doorstep and was presented to senior
human resources executives. The product was
specifically designed to provide protection to Plan
participants who were invested in IBM stock against
the risk of an IBM stock price decline. It was clearly
and concisely explained to IBM that this low-cost
product would eliminate or substantially reduce losses
incurred by Plan participants due to declines in the
price of IBM company stock. Yet, after virtually no
consideration, IBM declined to protect Plan
participants against future losses that it knew, and
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that defendants knew, would inevitably be caused by
the revelation of its ongoing fraud.

132. These low-cost hedging products are not
derivatives, and therefore their purchase need not be
disclosed under the securities laws. Their costs are
relatively small, and are certainly far less than the
losses the Fund inevitably experienced when IBM’s
fraud came to light. And, because such hedging
products are designed to trade counter to the company
stock held by the ESOP in question, when the Fund
did experience those losses as its fraud came to light,
those losses would have been lessened by the hedging
position.

133. Available hedging products are structured as
irrevocable trusts which pool funds together from a
group of financially healthy and diverse companies for
a fixed period of time. Applicants are thoroughly
screened and vetted for the benefit and protection of
other participating companies. The trust is managed
by an independent third party. During a fixed time
period, the pooled funds are invested in safely and
securely, typically in United States Treasury
securities. At the conclusion of the fixed period, the
trust restores losses caused by declines in price of
company stock.

134. The benefits of available hedging products
far outweigh their risks. First, the cost is extremely
low. Typical products offering this protection only
require annual cash deposits of 1-2%. However, if the
trust 1s not required to restore any losses to
participating companies, refunds of over half of the
amount of the annual contributions are typically
issued to participants. This can bring the cost of
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participation down to 0.10% per year. Second, should
the participant’s stock appreciate in value during the
fixed period, the participant retains all of the benefit
of that appreciation, and all of the benefit of any
dividends paid.

135. Thus, once defendants became aware of
IBM’s fraud and the artificial inflation of the
Company’s stock, they should have sought out a low-
cost hedge product to soften the blow to Plan
participants that would come when the fraud was
finally revealed. Indeed, the prudence of such a
measure, in light of the volatility that equities can
sometimes experience, 1s self-evident, and defendants
arguably would have been wise to have invested in
such a product even before IBM began to engage in
fraud.

136. Had defendants sought to hedge the ESOP’s
holdings, they could have mitigated the damages
caused to the Plan and Plan participants by IBM’s
fraud. But they did nothing, and Plan participants
suffered catastrophic losses as a result of this inaction.

137. While defendants did nothing, IBM’s stock
price traded up to over $190 per share, then fell by
more than 7% or $12.95 per share, costing its
employees many millions of dollars in retirement
savings. Meanwhile, other investments in the Plan
have fared far better, causing losses to the Plan and
its participants from investment decisions that were
based on materially false information. Defendants
who are the Plan fiduciaries are directly responsible
for this enormous harm to the Plan and Plan
participants that their breach of duty has caused.
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138. In sum, defendants, who were the fiduciaries
of the Plan, breached their fiduciary obligations to
Plan participants. They allowed those to whom they
owed the “highest duties under law” to purchase
Company stock at an artificially high price during the
Class Period, knowing that damaging material
information was not factored into the stock price or
disclosed to the public. In other words, unbeknownst
to them, the Plan participants were “overcharged” for
their shares of the Fund. No matter what happens to
its stock price in the future—even if it recovered all of
its losses, which it has yet to do—the Plan participants
would still be injured because they were deprived of
retirement money that otherwise would have
rightfully been theirs from overpaying for the stock.

139. And Plan participants who simply held
IBM’s shares during the Class Period were injured as
well, because they were prohibited from being able to
invest in an alternative, prudent investment that
would not have caused them the same losses during
the Class Period.

140. Millions upon millions of dollars were lost
from the retirement accounts of IBM employees.
Defendants, as Plan fiduciaries, are directly
responsible for this enormous harm that its breaches
of duty caused.

VII.CLASS ACTION ALLEGATIONS

141. Plaintiffs bring this action as a class action
pursuant to Federal Rule of Procedure 23(a), (b)(1)
and/or (b)(2) on behalf of themselves and the following
class of persons similarly situated (the “Class”):

All individuals, excluding defendants, who
participated in the Plan and whose individual
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accounts purchased and/or held the IBM
Company Stock Fund at any time between
January 21, 2014 and October 20, 2014,
inclusive.

142. Excluded from the Class are defendants, the
officers and directors of the Company, members of
their 1mmediate families and their legal
representatives, heirs, successors or assigns and any
entity in which defendants have or had a controlling
interest.

143. The members of the Class are so numerous
that joinder of all members is impracticable. While the
exact number of Class members is unknown to
plaintiffs at this time and can only be ascertained
through appropriate discovery, plaintiffs believe that
there are over 196,000 members in the proposed Class.
Record owners and other members of the Class may be
1dentified from records maintained by IBM or the Plan
and may be notified of the pendency of this action by
mail, using the form of notice similar to that
customarily used in securities class actions.

144. Plaintiffs’ claims are typical of the claims of
the members of the Class as all members of the Class
are similarly affected by defendants’ wrongful conduct
in violation of federal law complained of herein.

145. Common questions of law and fact exist as to
all members of the Class and predominate over any
questions solely affecting individual members of the
Class. Among the questions of law and fact common to
the Class are:

a. Whether defendants each owed a fiduciary
duty to the Plan, to plaintiffs and to members
of the Class;
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b. Whether defendants breached fiduciary
duties owed to the Plan, to plaintiffs and to
members of the Class by failing to act
prudently and solely in the interests of the
Plan and the Plan’s participants and
beneficiaries;

c. Whether defendants failed to provide
sufficient material disclosure to any and all
Plan fiduciaries;

d. Whether defendants violated ERISA; and

The extent to which Class members have
sustained damages and the proper measure of
those damages.

146. Plaintiffs’ claims are typical of the claims of
the members of the Class because plaintiffs and the
other members of the Class each sustained damages
or were negatively affected by defendants’ wrongful
conduct in violation of ERISA as complained of herein.

147. Plaintiffs will fairly and adequately protect
the interests of the members of the Class and have
retained counsel highly competent and experienced in
class action and complex litigation, including actions
involving ERISA plans. Plaintiffs have no interest
antagonistic to or in conflict with those of the Class.

148. Class action status in this ERISA action is
warranted under Rule 23(b)(1)(B) because this action
is also brought on behalf of the Plan, and any
prosecution of separate actions by the members of the
Class would create a risk of adjudications with respect
to the Plan which would, as a practical matter, be
dispositive of the interests of the other members not
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parties to the actions, or substantially impair or
1mpede their ability to protect their interests.

149. Class action status is also warranted under
the other subsections of Rule 23(b) because: (1)
prosecution of separate actions by the members of the
Class would create a risk of establishing incompatible
standards of conduct for defendants; (i1) defendants
have acted or refused to act on grounds generally
applicable to the Class, thereby making appropriate
final injunctive, declaratory or other appropriate
equitable relief with respect to the Class as a whole.

150. Plaintiffs also bring this action on behalf of
the Plan pursuant to ERISA §§ 409(a), 502(a)(2), 29
U.S.C. §§ 1109(a), 1132(a)(2).

COUNT1I

Failure to Prudently and Loyally
Manage the Plan’s Assets

(Against All Defendants)

151. Plaintiffs incorporates the allegations
contained 1in the previous paragraphs of this
Complaint as if fully set forth herein.

152. At all relevant times, as alleged above, all
defendants were fiduciaries within the meaning of
ERISA § 3(21)(a), 29 U.S.C. § 1002(21)(A) in that they
exercised discretionary authority or control over the
administration and/or management of the Plan or
disposition of the Plan’s assets.

153. Under ERISA, fiduciaries who exercise
discretionary authority or control over management of
a plan or disposition of a plan’s assets are responsible
for ensuring that investment options made available
to participants under a plan are prudent.
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Furthermore, such fiduciaries are responsible for
ensuring that all investments in the Company’s stock
in the Plan were prudent and that such investment
was consistent with the purpose of the Plan.
Defendants are liable for losses incurred as a result of
such investments being imprudent.

154. A fiduciary’s duties of loyalty and prudence
require it to disregard plan documents or directives
that it knows or reasonably should have known would
lead to an imprudent result or would otherwise harm
plan  participants or  beneficiaries. ERISA
§ 404(a)(1)(D), 29 U.S.C. §1104(a)(1)(D). Thus, a
fiduciary may not blindly follow plan documents or
directives that would lead to an imprudent result or
that would harm plan participants or beneficiaries,
nor may it allow others, including those whom they
direct or who are directed by the plans, including plan
trustees, to do so.

155. Defendants’ duties of loyalty and prudence
also obligate them to speak truthfully to participants,
not to mislead them regarding the Plan or its assets,
and to disclose information that Plan participants
need in order to exercise their rights and interests
under the Plan. This duty to inform participants
includes an obligation to provide participants and
beneficiaries of the Plan with complete and accurate
information, and to refrain from providing inaccurate
or misleading information, or concealing material
information, regarding the Plan’s investments and
investment options such that the Plan participants
can make informed decisions with regard to the
prudence of investing in such options made under the
Plan.



JA 157

156. Defendants breached their duties to
prudently and loyally manage the Plan’s assets.
During the Class Period, defendants knew that the
Fund had become an imprudent investment for Plan
participants’ retirement savings because there was
false and misleading material information given to
Plan participants and the public about the stock that
artificially inflated its value.

157. Accordingly, defendants should have taken
appropriate responsive action by restricting
transactions or new investments by the Plan in the
Fund or by effectuating disclosures that would have
corrected the stock price and rendered the Fund a
prudent investment again. As such, between January
21, 2014 and October 20, 2014, Plan participants could
not appreciate the true risks presented by
investments in IBM’s stock and, therefore, could not
make informed decisions regarding their investments.

158. As a direct and proximate result of the
breaches of fiduciary duties alleged herein, the Plan,
and indirectly plaintiffs and other Plan participants,
suffered foreseeable damage to or lost a significant
portion of their retirement investments. Pursuant to
ERISA § 502(a), 29 U.S.C. § 1132(a) and ERISA § 409,
29 U.S.C. § 1109(a), defendants are liable to restore
the losses to the Plan caused by their breaches of
fiduciary duties.

PRAYER FOR RELIEF
WHEREFORE, plaintiffs pray for:

A. Determination that the instant action may be
maintained as a class action under Rule 23, Federal
Rules of Civil Procedure, appointing plaintiffs as class
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representatives, and determining that plaintiffs’
counsel satisfies the prerequisites of Rule 23(g);

B. Declaration that defendants breached ERISA
fiduciary duties owed to the Plan and its participants;

C. An Order compelling defendants to make
good to the Plan all losses to the Plan resulting from
defendants’ breaches of their fiduciary duties,
including losses to the Plan resulting from imprudent
investment of the Plan’s assets, to restore to the Plan
all profits defendants made through use of the Plan’s
assets, and to restore to the Plan all profits that the
participants would have made if defendants had
fulfilled their fiduciary obligations;

D. Imposition of a Constructive Trust on any
amounts by which defendants were unjustly enriched
at the expense of the Plan as the result of breaches of
fiduciary duty;

E. An Order enjoining defendants from any
further wviolations of their ERISA fiduciary
obligations;

F. Actual damages in the amount of any losses
the Plan suffered, to be allocated among the
participants’ individual accounts in proportion to the
accounts’ losses including the lost opportunity costs;

G. An Order that defendants allocate the Plan’s
recovery to the accounts of all participants who had
any portion of their account balances invested in the
IBM Company Stock Fund in proportion to the
accounts’ losses attributable to the decline in the price
of its stock or the value of investment in alternative
options under the Plan.
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H. Awarding the Plan or Plan participants
rescission or money damages including pre-judgment
interest;

I. An Order awarding costs pursuant to 29
U.S.C. § 1132(g);

J. An Order awarding attorneys’ fees pursuant
to 29 U.S.C. § 1132(g) and the common fund doctrine;
and

K. An Order for equitable restitution and other
appropriate equitable monetary relief against
defendants.

L. Such other and further relief the Court deems
just and equitable.

DEMAND FOR JURY TRIAL
Plaintiffs and the Class request a jury trial for any

and all Counts for which a trial by jury is permitted by
law.

DATED: October 21, 2016

By: /s/ Samuel E. Bonderoff
Samuel E. Bonderoff




