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GREGG COSTA, Circuit Judge:

We withdraw the prior panel opinion and substi-
tute the following:
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With its colorful history and rich cultural stew,
Louisiana has long been a popular setting for works
of fiction, including movies. In recent years the state
has also tried to become a place where films are
made. That effort enjoyed considerable success. The
Curious Case of Benjamin Button, Django Un-
chained, Twelve Years a Slave, The Dallas Buyer’s
Club, and Dawn of the Planet of the Apes are some
recent films of note shot in New Orleans. Believe it
or not, in one recent year (2013) Louisiana sur-
passed even California as the most popular locale
for filming major-studio productions. Mike Scott,
Louisiana Outpaces Los Angeles, New York, and All
Others in 2013 Film Production, Study Shows,
TIMES-PICAYUNE (Mar. 10, 2014). This development
led some to call New Orleans “Hollywood South.” Id.

State tax credits for the film industry spurred
much of this growth. Id. (“[M]ake no mistake: The
state’s tax-credit program . . . is largely responsible
for the surge in local productions.”). They also pro-
vided an incentive for fraud. A jury found that to be
the case for Peter Hoffman, Michael Arata, and Su-
san Hoffman. It credited the government’s allega-
tions that they submitted fraudulent claims for tax
credits, mostly by (1) submitting false invoices for
construction work and film equipment or (2) using
“circular transactions” that made transfers of
money between bank accounts look like expendi-
tures related to movie production. Their principal
challenge to those convictions is an argument that
the tax credits are not property within the meaning
of the mail and wire fraud statutes but are instead
akin to the video poker licenses the Supreme Court
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rejected as a basis for federal prosecution in Cleve-
land v. United States, 531 U.S. 12 (2000). If we con-
clude that the credits are property subject to the
federal fraud statutes, defendants also contend that
the evidence was insufficient to convict because
they made a good-faith effort to comply with a state
program riddled with gray areas.

While the defendants seek to undo their convic-
tions, the government is unhappy with the sen-
tences of probation that all three received. So it too
appeals, arguing that the substantial downward
variances exceeded the district court’s discretion.
The government also contends that the district
court improperly vacated a number of the jury’s
guilty verdicts.

L.

The Hoffmans and Arata owned and jointly op-
erated Seven Arts Pictures Louisiana, LLC (Seven
Arts). Each of them was also involved in several
other film-related ventures. Through their compa-
nies, defendants purchased a “dilapidated mansion”
at 807 Esplanade in New Orleans, intending to ren-
ovate the structure and turn it into a postproduction
facility where films are edited and prepared for final
release. To offset the cost of this project, Seven Arts
applied for film infrastructure tax credits with the
state.

A.

Louisiana enacted the Motion Picture Incentive
Tax Credit in 1992 to encourage local development
of the movie and television industry. La. Rev. Stat.
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§ 47:6007. In its initial form, the law authorized in-
vestors to claim a credit for 50% to 70% of losses
sustained during in-state film production. In other
words, it was a “safety net” for bad film invest-
ments. John Grand, Motion Picture Tax Incentives:
There’s No Business Like Show Business, STATE TAX
NOTES at 791 (Mar. 13, 2006). The state legislature
extended the program in 2002, permitting investors
to claim tax credits for money spent on profitable
projects. La. Rev. Stat. § 47:6007(C)(1) (2002). The
next year saw further amendment, this time allow-
ing investors to sell or transfer the tax credits. Id. §
47:6007(C)(4) (2003). This was an important inno-
vation because many investors—those like Peter
Hoffman who resided in California—did not them-
selves owe Louisiana taxes. Nontransferable credits
had been of little value to these numerous out-of-
state producers.

The program was again amended in 2005 (and
extended in 2007), when the legislature authorized
income tax credits for state-certified infrastructure
and production projects.! See generally La. Rev.

! The film infrastructure tax credits central to this case lapsed
in 2009, though investors can still obtain credits for film produc-
tion. See Loren C. Scott & Assocs., Inc., The Economic Impact of
Louisiana’s Entertainment Tax Credit Programs ii, 1-2 (Apr.
2013), https://louisianaentertainment.gov/assets/ENT/
docs/2013_OEID_Program_Impact_Report%20_FINAL.pdf. But
in June 2017 Louisiana lawmakers placed a long-term spending
cap “on the tax breaks for Hollywood South” and imposed a 2025
sunset provision on the entire program. Associated Press, Loui-
siana’s Film Tax Credit Program to Continue, with a Cap, TIMES-
PICAYUNE (June 2, 2017).
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Stat. § 47:6007(C) (2005). Projects with total base
investment exceeding $300,000 could qualify for tax
credits worth up to 40% of in-state expenditures. Id.
§ 47:6007(C)(1)(b)(1), (111); see also Dep’t of Revenue,
Policy Servs. Div., 2005 Regular Legislative Session:
Legislative Summaries 5 (Jan. 13, 2006),
http://www.rev.state.la.us/publications/lsls
(2005).pdf.

Louisiana’s Office of Entertainment Industry
Development, a component of the Department of
Economic Development, administered the program.
Issuance of film tax credits was a two-step process.
First, the applicant had to file an initial application
for tax credits and obtain a precertification letter
from the state agencies. See Red Stick Studio Dev.,
L.L.C. v. Louisiana, 56 So. 3d 181, 183-84 (La.
2011). After receiving that authorization, the appli-
cant still had to submit a cost report tallying its ex-
penditures, accompanied by an audit from an inde-
pendent accountant. Id. at 183 n.4. After a review of
those materials, the same state agencies deter-
mined whether the expenditures should be certified
and tax credits issued.

For infrastructure projects, qualifying expendi-
tures could include the purchase, construction, and
use of tangible items directly related to Louisiana
film production. The law defined “base investment”
as the “actual investment made and expended,”
while “expended in the state” meant “property
which is acquired from a source within the state and
. . . services procured and performed in the state.”
La. Rev. Stat. § 47:6007(B)(1), (3) (2007). And the
state could recapture tax credits if it found that
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“monies for which an investor received tax credits .
. . [we]re not invested in and expended with respect
to a state-certified production . . . and with respect
to a state-certified infrastructure project.” Id. §
47:6007(E)—(F) (2007).

B.

Such was the statutory and administrative land-
scape facing Peter, Arata, and Susan as they sought
to develop 807 Esplanade.2 A bank loaned them $3.7
million for the project, $1.7 million of which was
earmarked to purchase the property while the re-
mainder was placed in an account that could be
drawn on to make payments for construction and
renovation. From its inception, Seven Arts sought
to lower the cost of the 807 Esplanade project via
various tax credits. Beyond the film credits, for ex-
ample, it sought “historic rehabilitation tax credits.”
In October 2007, Arata submitted the company’s in-
itial film credit application to the state, which in-
cluded a cost estimate of $9 million, a business plan,
and a contractor’s agreement.

The state issued a precertification letter in May
2008. The letter contained a caveat that it did not
guarantee any tax credits would be issued. But it
did note that the project as described “appear[ed] to
meet the criteria of a State-Certified Infrastructure
Project,” subject to administrative rules that may be
released at a future date. The letter also placed cer-
tain restrictions on the tax credit certification.

2 We refer to Peter and Susan Hoffman by their first names to
avoid confusion.
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Namely, Seven Arts had until the end of 2008 to
earn credits on the project, unless it spent $4.5 mil-
lion prior to that date (in which case future credits
might be possible). It also mentioned that before
any credits could be “certified and released” at least
$2.25 million (25%) in base investment must have
been spent on film-related infrastructure. That 25%
had to be used for “the creation of infrastructure
specifically designed for motion picture production,”
not on the purchase of land or preexisting facilities.
But tax credits could be earned on so-called “multi-
ple-use facilities” once the production facility was
complete.

C.

As the precertification letter emphasized, it did
not authorize the issuance of tax credits. That could
only occur based on the “actual amount expended by
the project,” verification of that amount by an inde-
pendent auditor, and final approval by state author-
ities. To satisfy those critical final steps, the defend-
ants submitted three cost reports and audits. Mis-
representations in those reports, the ones men-
tioned earlier that involved fake invoices and circu-
lar transactions, are what led to this prosecution.

In October 2008, two months prior to the ex-
penditure deadline, Peter and Arata hired an audit-
ing firm to review project expenditures. Katherine
Dodge, the auditor, requested additional infor-
mation, like bank transactions showing the com-
pany’s transfers to vendors. Arata emailed Regions
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Bank with a request to forward withdrawal and de-
posit slips to Dodge. But it was too late. The next
day Dodge’s firm withdrew based on her concerns.

Seven Arts soon replaced her with auditor Katie
Davis of the Malcom Dienes firm. Peter and Arata
provided Davis with the company’s general ledger,
which noted a $7.42 million capital contribution
from the parent company—Seven Arts Pictures,
Inc.—along with vendor invoices and receipt of pay-
ment confirmations signed by Damon Martin and
Leo Duvernay. These documents made it appear as
though the company had made payments out of the
capital contribution to Martin, owner of Departure
Studios, for film equipment and to Duvernay, the
project’s general contractor, for construction. But
bank statements, which were not included just as
they had not been sent to the first auditor, revealed
that those transactions were in reality withdrawals
and deposits of the same funds. They were, in other
words, “circular transactions” that the government
argued were intended to trick state authorities into
believing that Martin and Duvernay had been paid
when they had not.

In February 2009, Arata sent the first cost re-
port, which claimed $6,531,202 in qualifying ex-
penditures through October 2008, along with the
auditor’s statement verifying that amount, to the
state. Lacking access to the bank records, the audit
verified that $1,027,090 had been paid to Martin
and $1,749,257 to Duvernay. The report also listed
a $3.7 million payment to purchase and renovate
807 Esplanade, nearly the entire balance of the re-
maining expenditures claimed.
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Louisiana authorities certified and “paid out” tax
credits worth $1,132,480.80 in June 2009. That
amount was substantially below 40% of the claimed
expenditures because the $3.7 million building pur-
chase was “deemed multiuse” and therefore ineligi-
ble for credits until the project was complete. After
certification, Seven Arts “cashed in,” to use the dis-
trict court’s words, by selling the credits to third-
party taxpayers.

About two months after Louisiana issued the
credits, concerns about Peter fabricating invoices
led Arata to send a letter terminating his day-to-day
participation in Seven Arts and other projects in
which he acted as Peter’s lawyer. Arata also re-
ported his concerns about the invoices to the Presi-
dent and CFO of the Seven Arts parent company.
He did not, however, report this to state authorities
in accordance with ethics advice he received from a
lawyer. Nor did he mention his concerns in his letter
to Peter. Instead, he invoked the time-honored ex-
cuse of needing to devote more time to his family
(his son), as well as to his other business interests.
Because Arata retained an ownership stake in
Seven Arts through his interest in Voodoo Studios,
LLC, he stated in the letter to Peter that he would
still “assist with the renovation and completion of
807 Esplanade as my time permits.”

So Peter on his own submitted the company’s
second cost report to state authorities in January
2010. That report, audited by the Dienes firm,
claimed almost $6 million in expenditures related to
807 Esplanade from November 2008 to September
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2009, an amount in addition to that already certi-
fied in June 2009. The purported expenditures in-
cluded $2,302,860 in construction costs paid to Du-
vernay, $807,202 for audio equipment, $705,587 for
interest payments on a $10 million loan from Seven
Arts Filmed Entertainment LA, LLC (SAFELA),
$400,000 in project management fees to Leeway
Properties, Inc. (a Susan Hoffman entity), $350,000
in legal and notary fees for Peter and Arata,
$250,000 for construction finance supervision, and
$150,000 for Leeway office space. For differing rea-
sons, the government at trial challenged the legiti-
macy of these expenditures. For example, Seven
Arts had supported the construction payments with
a Duvernay-signed invoice that the company cre-
ated only in anticipation of the Dienes audit. Du-
vernay testified that the fees were not actually paid
to his company but that he signed the invoice any-
way because Susan told him that the document “was
just for [Peter’s] own records.” The request for legal
fees shows that Arata was not completely out of the
loop despite sending the letter. After receiving an
invoice for the legal fees relating to 807 Esplanade,
Arata sent one of his business partners an email
saying, “[Peter] wants to submit this for tax credits.
Ha!” He continued, “And since I was not his lawyer
for the deal, it makes it even better. What he could
submit and what is actual are the bills he got from
Guy Smith, even the Jones Walker bills. But in-
stead, he . . . puts me down as receiving $150K in
fees! Love it.”

After Peter submitted the second cost report,
state officials asked forensic accountant Michael
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Daigle to analyze both rounds. As part of his inves-
tigation, Daigle contacted the Dienes firm about
concerns he had developed. As a result of that inter-
action, the firm took the “very unique” step of re-
calling its audits associated with both cost reports.
It recalled the first audit over Peter’s objection.
Withdrawing the first audit, he thought, would be
“extremely damaging to the purchasers for value of
the credits already certified.” Those fears were not
unfounded. After the Dienes firm withdrew its au-
dits, the state revoked the previously issued credits,
declined to issue new credits for the second cost re-
port, and conveyed the problems unearthed during
Daigle’s investigation to the state inspector general.

The company’s attempts to earn film tax credits
on 807 Esplanade were thus battered by the waves
of the Daigle investigation, the audit withdrawal,
and the tax credit revocation. Nevertheless, Seven
Arts persisted. By June 2012, 807 Esplanade was
complete and the site functioned as a film produc-
tion and postproduction facility. The company re-
tained a new firm, Silva Gurtner & Abney LLC, to
conduct an audit for a third cost report, this one cov-
ering October 2007 to June 2012. In other words,
Seven Arts wanted to claim tax credits not only for
the period after September 2009 but also for the
time covered in the first two (rejected) cost reports.
Of the $11,945,184 in claimed expenditures, the
Silva firm deemed $11,785,934 “qualified.” It even
certified a number of expenditures that were simi-
lar or identical to those the state had rejected in the
second cost report.
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At the state’s request, Daigle also conducted a
forensic review of the company’s third cost report.
After reviewing the Silva audit, Daigle concluded
that the company’s qualifying expenditures totaled
$2,743,319.18 by the end of 2008, which would mean
maximum allowable project expenditures of
$5,486,638.36 for tax credit purposes, per the limi-
tations outlined in the state’s precertification letter.
Daigle cast doubt on the $3,842,355 in related party
transactions contained in the Silva audit. Even ex-
cluding that amount, however, the company’s total
qualifying infrastructure expenditures—based on
the acquisition and construction costs for 807 Espla-
nade—exceeded that maximum allowable amount,
making it eligible for up to $2,194,655.34 in tax
credits.? Having apparently never faced a similar
situation and relying on Daigle, the state decided to
“reestablish” the tax credits issued after submission
of the first cost report, thereby avoiding punishment
of third-party purchasers of Seven Arts credits.

D.

The state inspector general enlisted the help of
the FBI and began investigating the company’s tax
credits. This led the Silva firm to withdraw, revise,
and then reissue its July 2012 audit in order to dis-
close uncertainties about the legitimacy of certain
expenditures.

3 At trial, however, Daigle testified that his best estimate of qual-
ifying expenditures for Seven Arts was roughly $4.2 million,
which equates to allowable tax credits of about $1.6 million.
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The joint state and federal investigation led to
the filing of criminal charges. No model of restraint,
the indictment contains 25 counts. It charges Peter
with one count of conspiracy to commit mail and
wire fraud, nineteen counts of wire fraud, and one
count of mail fraud. It charges Arata with one count
of conspiracy, nineteen counts of wire fraud, one
count of mail fraud, and four counts of making false
statements to the FBI. And it charges Susan with
one count of conspiracy, fifteen counts of wire fraud,
and one count of mail fraud.

During the two-week trial, the government
sought to prove that the defendants fabricated in-
voices and shifted money in and out of accounts to
make it appear as though Seven Arts had actually
spent money on film infrastructure when it had not.
The defendants countered that in the face of a diffi-
cult-to-interpret statutory regime they had made ef-
forts to comply with state custom and practice as
established by the acceptance of prior tax credit ap-
plications.

The jury did not buy that defense. It convicted
Peter on all 21 counts. It convicted Arata of 13
counts—conspiracy, seven counts of wire fraud, one
count of mail fraud, and four counts of making a
false statement. Reflecting that Susan’s name was
“scarcely mentioned” during the trial, the jury found
her guilty only of one count each of conspiracy, wire
fraud, and mail fraud.

The defendants moved for judgments of acquit-
tal. In a lengthy opinion, the district court granted
Peter’s motion with respect to five counts of wire
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fraud (Counts 2, 3, 4, 5, and 7) but denied the re-
mainder; granted Arata’s motion with respect to all
but the conspiracy count (Count 1) and one count of
wire fraud (Count 6); and denied Susan’s motion.
The district court then denied defendants’ motions
for new trial, both with respect to their remaining
convictions and for all counts in the event that this
court were to reverse the acquittals.

The district court imposed sentences far below
those suggested by the Sentencing Guidelines. The
Guidelines recommended sentences of roughly 14 to
17 years for Peter, 9 to 11 years for Arata, and 4 to
5 years for Susan. But the district court placed all
of them on probation—five years for Peter,4 four for
Arata, and three for Susan.

The government also sought forfeiture of the is-
sued tax credits and restitution on behalf of the
state. The district court ordered forfeiture in the
amount of $223,434.25. But in a ruling not chal-
lenged on appeal, it denied the government’s motion
for restitution because the state, in its view, ended
up suffering no “actual, pecuniary loss.” Even if it
had initially suffered a loss in issuing tax credits
due to fraud, the court concluded the state did not
ultimately lose money because Seven Arts eventu-
ally made infrastructure expenditures on 807 Es-
planade entitling the company to an amount of cred-
its at least equal to those issued.

4 At the sentencing hearing, the district court sentenced Peter to
six years’ probation. The judgment shows a sentence of five
years, which is the statutory maximum. 18 U.S.C. § 3561(c)(1).
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The parties raise numerous issues in their cross
appeals. We begin with the one that would wipe
away all the conspiracy and fraud counts: defend-
ants’ contention that the Louisiana tax credits are
not “property” covered by the federal fraud statutes.
Their vehicle for raising this issue was a motion to
dismiss the indictment, see FED. R. CRIM. P. 12(b)(3),
the denial of which we review de novo, United States
v. Cooper, 714 F.3d 873, 87677 (5th Cir. 2013).

The mail and wire fraud statutes, which have the
same elements other than the jurisdictional hook of
the mailing or interstate wire, criminalize schemes
“to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representa-
tions, or promises.” 18 U.S.C. §§ 1341, 1343. Prop-
erty, as ordinarily understood, extends to every
kind of valuable right and interest. See Pasquantino
v. United States, 544 U.S. 349, 356 (2005) (citing
Leocal v. Ashcroft, 543 U.S. 1, 9 (2004)). Under the
common law of fraud, and the even more venerable
law of common sense, “[t]he right to be paid money
has long been thought to be a species of property.”
Id. at 356 (citing BLACKSTONE, COMMENTARIES ON
THE LAWS OF ENGLAND 153-55 (1768)). Common law
fraud encompassed both defrauding a victim of
money and of her entitlement to that money because
of the “economic equivalence between money in
hand and money legally due.” Id. That the victim
happened to be the government, instead of a private
party, did not negate that economic injury. Id.
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The Supreme Court set forth these principles in
considering whether a scheme to defraud Canada of
excise tax revenue by smuggling liquor into the
country violated the wire fraud statute. Id. at 353.
By evading taxes that would have been due had the
liquor imports been declared, the defendants in-
flicted a “straightforward” economic injury akin to
“embezzl[ing] funds from the Canadian treasury.”
Id. at 356-57. Indeed, a country “could hardly have
a more ‘economic’ interest than in the receipt of tax
revenue.” Id. at 357. Smuggling goods to deprive a
government of tax revenue via a fraudulent scheme
that used interstate wires was thus held to consti-
tute wire fraud. Id. at 357. Although Pasquantino
involved depriving a foreign government of tax rev-
enue, prosecutors have also successfully used the
mail and wire fraud statutes against schemes to de-
fraud state and local governments of tax revenue.
See Fountain v. United States, 357 F.3d 250, 260 (2d
Cir. 2004) (deeming taxes owed to states and the
federal government property within the meaning of
the mail and wire fraud statutes); see also United
States v. Louper-Morris, 672 F.3d 539, 557 (8th Cir.
2012); United States v. Frederick, 422 F. App’x 404,
405 (6th Cir. 2011) (both involving schemes to de-
fraud states of tax revenue); Matthew D. Lee, Chi-
cago Restaurant Tax Case Highlights Broad DO<J
Authority, LAW360 (May 25, 2016),
https://www.law360.com/articles/800503/chicago-
restaurant-tax-case-highlights-broad-doj-authority
(discussing case in which restaurant owner pleaded
guilty to wire fraud for failing to pay state taxes on
cash transactions); c¢f. Hemi Grp., LLC v. City of



18a

New York, 559 U.S. 1, 4 (2010) (evaluating a suit in
which New York City brought RICO charges, based
on predicate acts of mail and wire fraud, because
defendant allegedly caused the loss of “tens of mil-
lions of dollars in unrecovered cigarette taxes”).

From Pasquantino’s holding that tax revenue is
property under the fraud statutes, it follows that
Louisiana’s tax credits can also be the object of a
scheme to defraud. As tax credits reduce the dollars
otherwise owed to the state, lying to obtain them
has the same effect as lying to evade taxes: the state
collects less money. Indeed, the drain on Louisiana
finances caused by the film tax credit regime—
$282.6 million in just one year (2016)—Iled the state
to curtail the program. Tyler Bridges, New Study of
Louisiana Film Tax Credit Program Again Finds
Expensive, “Significant Hit” to Budget, ADVOCATE
(Apr. 10, 2017).5 Fraud in connection with obtaining
those tax credits can affect the state’s books as
much as fraud used to evade paying Louisiana in-
come taxes. Either situation implicates the state’s
interest in taxes owed that Pasquantino recognizes
as property.

Tax credits are also the functional equivalent of
government spending programs. See Drew Desilver,

The Biggest U.S. Tax Breaks, PEW RES. CTR. (Apr. 6,
2016), http://www.pewresearch.org/fact-

5 Tax breaks on three projects alone—The Green Lantern, The
Twilight Saga: Breaking Dawn, and HBO’s True Detective—cost
the state nearly $85 million. Louisiana’s Film Tax Credit Pro-
gram to Continue, with a Cap, supra note 1. At least the Louisi-
ana season of True Detective was the good one.
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tank/2016/04/06/the-biggest-u-s-tax-breaks/
(“[S]uch special-purpose breaks are effectively the
same as directing spending”). That is why econo-
mists treat tax deductions and credits as “tax ex-
penditures.” See Tax Policy Center, Briefing Book:
A Citizen’s Guide to the Fascinating (Though Often
Complex) Elements of the Federal Tax System,
BROOKINGS INSTITUTION, http://www.taxpolicycen
ter.org/briefing-book/what-are-tax-expenditures-
and-how-are-they-structured. Viewing tax credits
in this light further highlights their economic im-
pact. Consider one of the largest tax expenditures in
the federal tax code, the home mortgage interest de-
duction which totaled $77 billion in 2016. Desilver,
supra. The impact on the government’s coffers
would be the same if, instead of offering that deduc-
tion, it sent taxpayers $77 billion in grants to help
them pay their home loans. As defendants conceded
at oral argument, fraud in connection with obtain-
ing a state government grant is undoubtedly subject
to wire fraud prosecution. Because there is no bot-
tom-line difference between a government spending
program and a tax credit, there is no economic ra-
tionale for treating the former as property but not
the latter. When it comes to depriving the govern-
ment of revenue—property under Pasquantino—
there thus is no meaningful distinction between
fraudulently claiming a tax credit, fraudulently ob-
taining a public grant, or fraudulently failing to re-
port income.

The congruity of these three situations involving
the public fisc is further evident from looking to an
example from the private sector. Everyone would
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recognize that plane tickets are property of an air-
line. That means obtaining them via deceit is fraud.
See United States v. Morris, 348 F. App’x 2, 3—4 (5th
Cir. 2009) (discussing wire fraud conviction of an
airline employee who fraudulently issued 1,011
tickets and sold them for her benefit). But so too, we
have recognized, is swindling reward miles that can
be redeemed for free flights. United States v. Loney,
959 F.2d 1332, 1336 (5th Cir. 1992); see also United
States v. James, 616 F. App’x 753, 755 (bth Cir.
2015) (affirming wire fraud conviction for “discount
fraud” that allowed defendant to purchase less ex-
pensive computers). The reason is that revenue law-
fully owed the airline is taken in both situations.
Loney, 959 F.2d at 1336-37; cf. Felder’s Collision
Parts, Inc. v. All Star Advertising Agency, Inc., 777
F.3d 756, 763 (5th Cir. 2015) (reducing a seller’s rev-
enue by the amount of a rebate in a predatory pric-
ing case). A tax credit is the public sector equivalent
of a coupon; it reduces the amount that is otherwise
owed.

In an attempt to avoid these basic economic prin-
ciples, the defendants invoke Cleveland v. United
States, 531 U.S. 12 (2000). It does not give us much
pause. Another federal fraud prosecution out of Lou-
isiana, Cleveland involved misrepresentations on
applications for state video poker licenses. The
Court held that the license was not property in the
regulator’s hand. Id. at 20. It rejected the argument
that a state’s “intangible rights” to decide who is el-
1gible to operate poker machines created a property
interest; that interest “amount[ed] to no more and
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no less than Louisiana’s sovereign power to regu-
late.” Id. at 23. As for the government’s attempt to
fit the licenses into the traditional category of an
economic property interest, it could not show any fi-
nancial harm resulting from the effort to trick the
state into issuing a license. Id. at 22 (“Tellingly . . .
the Government nowhere alleges that Cleveland de-
frauded the State of any money to which the State
was entitled by law.”). Quite the opposite in fact: the
company that misrepresented its eligibility for the
license paid the state more than $1.2 million. Id. So
unlike lies to obtain tax credits, Cleveland’s lies to
establish eligibility for the poker license generated
revenue for Louisiana even though they resulted in
the regulatory harm of allowing those deemed un-
worthy to operate the machines. Cleveland’s rejec-
tion of that regulatory harm as property does not
undermine the conclusion that the drain on a state’s
treasury resulting from schemes to unlawfully ob-
tain tax credits deprives the state of a classic prop-
erty interest. See, e.g., Louper-Morris, 672 F.3d at
557 (affirming mail and wire fraud convictions in-
volving scheme to defraud Minnesota of education
tax credits); United States v. Lefkowitz, 125 F.3d
608, 614, 617 (8th Cir. 1997) (affirming mail and
wire fraud convictions for a scheme to falsely obtain
tax credits for low-income housing); Frederick, 422
F. App’x at 405 (addressing mail fraud prosecution
for scheme to obtain Michigan Homestead Property
Tax Credits).

A case we decided after Cleveland does seem
closer to this one at first blush because it involves
tax credits. See United States v. Griffin, 324 F.3d
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330, 354 (5th Cir. 2003). Griffin held that “unis-
sued” federal tax credits were not property of a state
agency under the mail and wire fraud statutes. Id.
at 355. But the unique nature of the program it con-
sidered, in which the state merely allocated federal
tax credits, means no state property was at risk.
The state agency, the Texas Department of Housing
and Community Affairs, did not have a property in-
terest in the tax credits that offset federal income
tax obligations. Id. at 338. Under that program, the
federal government allotted a certain amount of tax
credits to Texas; the state housing agency’s job was
to then assign those credits to low-income housing
developments within the state. Id. at 338, 354. The
fraud arose in connection with a preapplication to
the state agency seeking an allocation of some of the
credits. Id. at 352-54. The credits would not actu-
ally issue until years later, if and when the project
was completed. Id. at 355. We emphasized this fea-
ture of the Griffin fraud—that it did not result in
the issuance of any tax credits, only an allocation of
them. Id. at 354-55. We also noted the more funda-
mental point that even if the credits had issued,
their fraudulent issuance would not have caused
economic harm to Texas because the credits “offset
[] federal income tax obligations.” Id. at 355.

Unraveling the cooperative federalism arrange-
ment in Griffin shows that it follows directly from
Cleveland. The state’s role as an allocator of federal
tax credits meant it was acting much like the licen-
sor in Cleveland: deciding which applicants would
best serve the state’s regulatory interests, decisions
that did not directly implicate the state’s finances.
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If anything, as in Cleveland the fraud in Griffin net-
ted money for the state because the company receiv-
ing the allocation had to pay an application fee and
a $40,000 commitment fee.® Id. at 340, 355. Griffin
thus rightly recognized that the fraud to obtain an
allocation of federal tax credits could not have de-
prived Texas of property.?

Griffin does not provide a defense against this
prosecution because the film tax credits do reduce
state coffers. And the scheme alleged here did not
end with misrepresentations in connection with ob-
taining precertification for the credits. It continued
with falsehoods in the three Seven Arts cost reports,
which caused Louisiana authorities to certify and
actually 1ssue transferable credits. Because Louisi-
ana was administering its own tax credits, the
fraudulent issuance of those credits would deplete

6 As in Cleveland, prosecutors argued that Texas had a property
interest because the conduct it was approving would provide eco-
nomic benefits, such as the application fees, to the state. Com-
pare Griffin, 324 F.3d at 355, with Cleveland, 531 U.S. at 21-22.
This missed the fundamental point that the fraudulent conduct
must deprive the victim of property, not provide it with property.

7 Griffin addressed only whether the state housing agency had a
property interest in the credits. 324 F.3d at 354—55. The better
argument would have been that the federal government had a
property interest in those credits. Indeed, Griffin did not disturb
the conviction for conspiracy to steal federal funds under 18
U.S.C. § 666, which applies to theft of federal “property.” Id. at
345-46. The indictment had also listed the United States as one
of the victims of the mail fraud, see id. at 352, but for whatever
reason the government only defended that conviction in our
court on the ground that Texas had a property interest in the
credits, id. at 353-55.
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the state treasury.® That means Louisiana has a
property interest in the tax credits. Stealing them
via fraud has the same economic effect on the state
as “embezzle[ing] funds from the [] treasury.”
Pasquantino, 544 U.S. at 356.

We also reject the defendants’ argument that ap-
plication of the wire and mail fraud statutes to Lou-
isiana’s film tax credit program raises unprece-
dented federalism or due process concerns. As to the
federalism issue, defendants concede that these fed-
eral statutes can combat fraud in connection with
evading state taxes or obtaining state benefits. We
do not see how state tax credits raise any greater
concerns about federal intrusion in state policymak-
ing than those far more prevalent traditional state
tax and spending programs. Regulatory complexity
1s not limited to tax credits. And recourse to feder-
alism 1s not a great fit with this case. The state did
not indicate that it thought the defendants’ creation
of false invoices and use of circular transactions was
allowed under state law. To the contrary, it sought
the assistance of federal law enforcement to inves-
tigate potential crimes, which made sense as com-
plex interstate schemes (the Hoffmans resided in

8 That Seven Arts completed the infrastructure work at a later
date and might have been entitled to the credits then—the basis
for awarding no restitution—does not provide a defense to mail
fraud. The scheme to defraud need not result in loss to the vic-
tim. United States v. McMillan, 600 F.3d 434, 450 (5th Cir.
2010). That is because what is unlawful is engaging in the
scheme to defraud, even if it turns out to “be absolutely ineffec-
tive.” Durland v. United States, 161 U.S. 306, 315 (1896).
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California) are one of the more strongly rooted bases
for federal criminal law.

This prosecution also does not raise notice con-
cerns under the Due Process Clause. The honest ser-
vices aspect of mail fraud has given rise to vague-
ness challenges. See, e.g., Skilling v. United States,
561 U.S. 358, 367 (2010) (construing the honest-ser-
vices statute beyond its “core meaning . . . would en-
counter a vagueness shoal”). But the classic prop-
erty conception of fraud has not. See Daniel W. Hur-
son, Comment, Mail Fraud, the Intangible Rights
Doctrine, and the Infusion of State Law: A Bermuda
Triangle of Sorts, 38 Hous. L. REv. 297, 303-10
(2001) (contrasting prosecutions for schemes “whose
purpose was to deprive another of money or prop-
erty,” a “basic purpose[]” of the mail fraud statute
since its inception, with courts’ long struggle to de-
fine schemes that deprive another of intangible
rights); cf. Skilling, 561 U.S. at 412 (“As to fair no-
tice, whatever the school of thought concerning the
scope and meaning of [scheme or artifice to de-
fraud], it has always been as plain as a pikestaff
that bribes and kickbacks constitute honest-ser-
vices fraud.” (quoting Williams v. United States, 341
U.S. 97, 101 (1951)) (cleaned up)). That 1s because
lying to cheat another party of money has been a
crime since long before Congress passed the first
mail fraud statute making it a federal offense in
1872. Courtney Chetty Genco, Note, What Hap-
pened to Durland?: Mail Fraud, RICO, and Justifi-
able Reliance, 68 NOTRE DAME L. REV. 333, 337,
345-47 (1992) (identifying the common law crime of
“cheating” as a precursor to mail fraud). Although



26a

defendants focus on a lack of clarity in the admin-
istration of Louisiana’s tax credit program, vague-
ness challenges look to whether the elements of the
offense provide sufficient notice. See Connally v.
Gen. Constr. Co., 269 U.S. 385, 391 (1926). The gov-
ernment did not have to prove violations of state
law. United States v. Foshee, 606 F.2d 111, 113 (5th
Cir. 1979). The elements the jury had to find in-
cluded terms like misrepresentations and property
that have deep roots in both criminal and civil law.
As we once stated, fraud “needs no definition; it is
as old as falsehood and as versable as human inge-
nuity.” Weiss v. United States, 122 F.2d 675, 681
(5th Cir. 1941). Defendants point to no court that
has held that the elements of property-based mail
fraud are vague, and we see no basis for being the
first to do so.

The district court correctly found the tax credits
are property subject to prosecution under the mail
and wire fraud statutes. This prosecution alleging
the use of fabricated invoices and misleading bank
transactions to obtain a financial benefit lies at the
historic core of the federal fraud statutes and nei-
ther offends due process nor exceeds federal power.

III.

Having rejected the defendants’ global challenge
to the prosecution’s theory, we consider their fact-
based challenges to the specific counts of conviction.
But our sufficiency review does not just entail the
usual posture of a defendant seeking to set aside
convictions. Because the district court granted judg-
ment of acquittals on a number of counts—five for
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Peter and eleven for Arata—the government also
appeals, seeking reinstatement of those convictions
that it believes the evidence supported.® Whether
we are looking at the verdicts the district court sus-
tained or those it threw out, our standard of review
is the same. We conduct a de novo review of the ev-
idence in determining whether it was sufficient to
convict. See United States v. Danhach, 815 F.3d 228,
235 (5th Cir. 2016). In conducting that review, we
weigh the evidence “in a light most deferential” to
the jury verdict and give the party that convinced
the jury the benefit of all reasonable inferences.
United States v. Lucio, 428 F.3d 519, 522 (5th Cir.
2005); see United States v. Ingles, 445 F.3d 830,
834-35 (bth Cir. 2006). Consequently, we “must af-
firm the verdict unless no rational juror could have

9 We perform our duty and review all of the acquitted counts the
government appeals. We note, however, that a successful appeal
will have no practical effect for most of the counts. This is espe-
cially true when it comes to Peter. Because his Guidelines range
already captured the full amount of intended loss in this scheme
and any other conceivable enhancements, reinstating some con-
victions would not change Peter’s range. So what is the point of
trying to convict him of 21 counts? Doing so is inconsistent with
DOJ policy. The U.S. Attorneys’ Manual counsels that to “pro-
mote the fair administration of justice, as well as the perception
of justice” prosecutors should charge “as few separate counts as
are reasonably necessary’—it sets a default ceiling of 15—so
long as that does not jeopardize a successful prosecution or pre-
vent the court from fully capturing a defendant’s sentencing ex-
posure. U.S. DEP'T OF JUSTICE, UNITED STATES ATTORNEYS” MAN-
UAL: CRIMINAL RESOURCE MANUAL § 215 (1997). A single count
of wire fraud encompasses Peter’s Guideline range in allowing a
sentence up to 20 years in prison. 18 U.S.C. § 1343.
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found guilt beyond a reasonable doubt.” United
States v. Sanjar, 876 F.3d 725, 744 (5th Cir. 2017).

A.

In assessing the sufficiency of the evidence, we
first discuss conspiracy, then mail and wire fraud,
and finally false statements.

Count I: The jury convicted all three defendants
of conspiracy to commit mail and wire fraud. As this
offense was charged under the general conspiracy
statute (18 U.S.C. § 371) rather than the one specific
to fraud offenses (18 U.S.C. § 1349),10 the govern-
ment had to prove an agreement to commit the
fraud offense, the defendants’ knowledge of the un-
lawful objective and willful agreement to join the
conspiracy, and an overt act by a member of that
conspiracy to further the unlawful goal. United
States v. Mauskar, 557 F.3d 219, 229 (5th Cir.
2009). The district court upheld the conspiracy con-
victions. We too are of the opinion that the direct
and circumstantial evidence was sufficient to prove
the existence of an agreement to defraud the state
of film infrastructure tax credits, the commission of
overt acts meant to further that scheme, and the
willful involvement of each defendant.

10 The substantive difference is that the section 1349 conspiracy
does not require an overt act. Sanjar, 876 F.3d at 737. It also
carries a punishment of twenty years as opposed to the five years
of the general conspiracy statute. Compare 18 U.S.C. § 1343,
with 18 U.S.C. § 371.



29a

Peter’s contribution is the most straightforward
as he was involved in the creation and dissemina-
tion of all three Seven Arts cost reports. Emblematic
of that involvement is his role in substantiating
Seven Arts’ expenditures related to construction
and equipment. As one example, Peter and Arata
opened bank accounts for Duvernay (construction)
and Martin (equipment) into which Seven Arts sup-
posedly made “payments.” But bank records indi-
cate that those payments were almost immediately
returned to Seven Arts—that is, they were not re-
ally payments at all. To memorialize the “pay-
ments,” Peter created invoices showing about $2
million in construction and just over $1 million in
equipment costs, and he convinced Duvernay and
Martin to sign them even though they had not been
paid anything close to the listed amounts. Duvernay
signed the invoice because Peter “convinced [him] to
sign it, saying it was just for his records,” while
Martin testified that the equipment described in his
invoice was just a “dream list” created at the behest
of Seven Arts. Another example of Peter’s steering
of the scheme comes from the confusion over legal
fees during the preparation of the second cost re-
port. The company’s auditor, after conferring with
Arata, told Peter that she was removing over
$200,000 in unsupported legal fees. Peter objected
and sent Arata an email urging him to send the au-
ditor the SAFELA operating agreement as proof of
the fees so she would not “get any more suspicious.”
The agreement supposedly showed that Arata was
paid for his legal work by giving his company Voo-
doo an equity interest in SAFELA. But as the jury
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knew and we have already mentioned, Arata told
his business partner that he “was not the lawyer for
the deal” and laughed at the notion that Peter
wanted to submit his legal fees for tax credits. This
1s just a sampling of the abundant evidence that al-
lowed the jury to conclude that Peter was part of,
indeed the leader of, the fraud conspiracy.

Arata’s case 1s more complicated, in part because
as we discuss below the district court concluded he
withdrew from the conspiracy after the submission
of the company’s first cost report. But as support for
the jury’s conclusion that he joined the conspiracy,
Arata’s fingerprints are all over that first report. In
anticipation of the submission, Arata and Peter
opened the Duvernay and Martin bank accounts. To
facilitate circular transactions using those ac-
counts, Arata took out a $400,000 loan through an-
other of his businesses and put that money into the
Seven Arts account; that money then was bounced
between the Seven Arts and Duvernay/Martin ac-
counts to make it appear as though the company
had made payments for construction and equipment
costs when it had not. The Seven Arts bank state-
ments make clear that these circular transactions
constituted “both withdrawals and deposits,” but
that was not reflected in the company’s general
ledger, which would form “the building block of an
audit.” The ledger instead showed the deposits as
capital contributions from the parent company of
Seven Arts. Arata and Peter provided that ledger,
along with Seven Arts-generated invoices and con-
firmation of the supposed capital contribution, to an
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auditor. This is enough—and there is more—to sup-
port the jury’s view that Arata was part of the con-
spiracy.

As suggested by her conviction on just one count
of wire fraud and one of mail fraud, Susan’s involve-
ment in the tax credit scheme is less apparent. Alt-
hough witnesses did not focus on her, some evidence
of her knowing participation comes from a Decem-
ber 2009 certification she signed in her capacity as
president of Leeway Properties. It says that Seven
Arts paid her company $700,000 for, among other
things, management fees and office space. The jury
was entitled to view the $400,000 of that labelled a
project management fee as a fiction. The state’s fo-
rensic auditor Michael Daigle asked Susan a series
of questions about her scheduling and budgeting re-
sponsibilities on the project—responsibilities that
could justify the management fee—but she could not
provide answers. As far as he could tell, her duties
were limited to “interior design decisions on paint-
ing and carpeting and things like that.” Though Dai-
gle acknowledged that $400,000 may under some
circumstances be a reasonable management fee
“that was clearly not the case here.” Yet Susan
signed an affidavit in 2009 in which she claimed to
have spent in excess of 1,000 hours supervising con-
struction at 807 Esplanade.!! The same inflated
billing can be seen for the $150,000 that Seven Arts
supposedly paid Leeway for office space. Peter said

11 Even that affidavit somewhat contradicted a 2011 email in
which Susan listed, albeit from memory, a “very rough account”
of time spent on the project that amounted to about 500 hours.
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that the space, which rented for $4,250 a month, in-
cluded an office for Duvernay and a courtyard that
was roughly three times the size of the office, where
construction materials were kept. But Duvernay
testified that he worked for Susan on her 900 Royal
Street property, renovating its upper levels, and
used a space at that location as an office. He de-
scribed it as a “12-by-12 room. That was it.” By the
time of his testimony, Duvernay had rented a 300 or
350 square foot office—as opposed to the roughly
150 square foot office at 900 Royal—from Susan at
906 Royal Street for $600 per month. Daigle thought
the office space rental “transaction lacked economic
substance.” And given her later rental arrangement
with Duvernay, Susan should have recognized that
as well. A rational juror could infer that $400,000
and $150,000 were not reasonable sums for manage-
ment fees and office space, respectively, and that
Susan knew as much when she certified these ex-
penses.

We therefore uphold defendants’ conspiracy con-
victions. This decision has ramifications for the
fraud counts we are about to discuss. As the district
court recognized, this evidence showing willful par-
ticipation in the conspiracy to commit wire and mail
fraud also establishes the intent to defraud neces-
sary for the substantive fraud offenses. That intent
does not evaporate because the project might have
later spent money that made it eligible for the tax
credits at a subsequent point in time. If the defend-
ants intended to submit false cost reports to obtain
property they were not then entitled to—and they
did—then they engaged in fraud. To illustrate this
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point, consider a teller who embezzles from the
bank. If the teller plans to pay the money back a
year later, that does not mean there was not intent
in the first place to deprive the bank of its property.
Contingencies are just that; future plans to make a
victim whole do not mean a crime was not commit-
ted (later conduct that makes the victim whole can
be a mitigating factor at sentencing as we later dis-
cuss).

An even more significant consequence of uphold-
ing the conspiracy convictions is Pinkerton liability.
Because the court gave a co-conspirator liability in-
struction, any of the three conspirators is liable for
any acts of mail and wire fraud committed during
the conspiracy that were foreseeable and that fur-
thered the agreement. Sanjar, 876 F.3d at 743 (cit-
ing Pinkerton v. United States, 328 U.S. 640 (1946)).
Those two conditions of Pinkerton liability do not
add much if anything to what the conspiracy and
fraud offenses already require. With an established
agreement to commit mail and wire fraud, it is going
to be foreseeable that mail and wire fraud might oc-
cur. Id. at 743—44 (explaining that foreseeability is
usually not disputed when “Pinkerton liability is ex-
tending only to the substantive offense that is the
object of the conspiracy”). As for the requirement
that the substantive offense further the conspiracy,
mail and wire fraud have a built-in element requir-
ing that the specific act charged furthered the
scheme. 18 U.S.C. §§ 1341, 1343.

The district court relied on this co-conspirator li-
ability to uphold some of the fraud convictions. But
it relied on another principle of conspiracy law—
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that a conspirator can withdraw from the enter-
prise—in refusing to do so for Arata on the counts
occurring in the later stages of the conspiracy. This
ruling arose in an unusual, perhaps even novel, pos-
ture. Withdrawal from a conspiracy is an affirma-
tive defense on which the defendant bears the bur-
den of proof (by a preponderance). Smith v. United
States, 568 U.S. 106, 112-13 & n.5 (2013); United
States v. Heard, 709 F.3d 413, 427-28 (5th Cir.
2013). The defendant typically, if not always, puts
this issue before the jury by requesting an instruc-
tion on withdrawal. This is done often enough to
warrant a pattern charge in our circuit. FIFTH CIR-
CUIT PATTERN JURY INSTRUCTIONS (CRIMINAL) §
2.18. Arata did not request that instruction or oth-
erwise argue withdrawal at trial. He did not even
argue it in his post-trial motion for acquittal. There
was a suggestion of withdrawal by Arata’s counsel
at the hearing on that motion, but even that was not
an express claim of withdrawal. Despite the argu-
ment not being raised at trial or in post-trial mo-
tions, the district court ruled that Arata withdrew
when he sent the August 6, 2009 letter to Peter end-
ing his day-to-day involvement in the project. Nota-
bly, the district court treated itself as the factfinder
on withdrawal, framing the issue as whether “[t]he
preponderance at trial proved that Mr. Arata termi-
nated his relationship with Mr. Hoffman after sus-
pecting him of fabricating invoices in July or August
2009.”

At a minimum, the district court should have
evaluated the withdrawal defense with the defer-
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ence that would have been required had the jury re-
jected it, which its verdict implicitly did. There is an
argument that Arata’s failure to seek a withdrawal
instruction or otherwise raise the issue at trial for-
feited his ability to use the theory to limit his con-
spiracy offense found by the jury. That is what typ-
ically happens when an affirmative defense is not
timely asserted. See Biddinger v. Comm’r of Police
of New York, 245 U.S. 128, 135 (1917) (“The statute
of limitations is a defense and must be asserted on
the trial by the defendant in criminal cases . . ..”);
United States v. Bey, 725 F.3d 643, 646 (7th Cir.
2013) (finding that defendant waived entrapment
for appellate review after he withdrew his proposed
jury instruction on it); United States v. Haney, 318
F.3d 1161, 1163 (10th Cir. 2003) (finding that de-
fendant waived any claim that his conviction should
be overturned for lack of a duress instruction be-
cause, in part, he did not raise that defense during
trial). As withdrawal from a conspiracy is an affirm-
ative defense, it is typically governed by the proce-
dural rules governing such defenses. Smith, 568
U.S. at 113 (relying in the withdrawal context on
the common-law rule that the defendant bears the
burden of proving an affirmative defense). But we
need not decide whether Arata forfeited the with-
drawal defense. Even if he did not, his failure to ask
for a withdrawal instruction cannot put him in a
better position to undo the jury’s verdict than he
would be in had he requested it. Given the absence
of any jury determination that Arata left the con-
spiracy, we can overrule part of the verdict and find
withdrawal only if Arata can show that is the only
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reasonable view of the evidence. Cf. United States v.
Barton, 992 F.2d 66, 70 (5th Cir. 1993) (emphasiz-
ing, for a case in which insanity was raised as a de-
fense, the deference a reviewing court gives “where
the jury has found against a party having the bur-
den of proof by clear and convincing evidence”).

It is not. Withdrawal requires a deliberate at-
tempt to disassociate from the unlawful enterprise.
Heard, 709 F.3d at 428. Perhaps a factfinder could
have found that intent and action in the letter Arata
sent Peter. But that is not the only reasonable way
to view it. Although Arata sent the letter and re-
duced his participation after that point, he did not
completely abandon ship. He did not even cease all
direct involvement in the fraudulent aspects of the
business. Sending the letter did not stop Arata five
months later from helping Peter at a critical stage.
Arata complied with Peter’s request and sent an
email to the auditor attaching the SAFELA operat-
ing agreement showing Voodoo’s 40% stake to verify
the supposed fees he had been paid for legal work.
From this a factfinder was free to conclude that
Arata had not left the conspiracy by “disavow[ing]
or defeat[ing]” its purpose but was instead continu-
ing to help it along even if only from the sidelines.
Smith, 568 U.S. at 113 (quoting Hyde v. United
States, 225 U.S. 347, 369 (1912)); see also id. at 112—
13 (noting that even “[p]assive participation in the
continuing scheme is not enough to sever the meet-
ing of the minds that constitutes conspiracy”). Be-
cause the evidence did not compel a finding that
Arata withdrew, there was no basis to disrupt the
jury’s verdict that he was a full-fledged conspirator.
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The jury verdicts against him on the fraud counts
can thus be sustained under Pinkerton if one con-
spirator committed the individual offense.

B.

To prove those fraud offenses, the government
had to show (1) a scheme to defraud that employed
false material representations, (2) the use of mail or
Interstate wires in furtherance of the scheme, and
(3) the specific intent to defraud. See United States
v. Kuhrt, 788 F.3d 403, 413-14 (5th Cir. 2015);
United States v. Brooks, 681 F.3d 678, 700 (5th Cir.
2012). One aspect of these elements is the basis for
a number of our rulings below, so it is worth ex-
plaining now. The mailing or wire need not contain
a falsehood. That act, which serves as the unit of
prosecution, just needs to further the fraudulent
scheme. Judge Brown explained the point this way
six decades ago:

The thing sent through the mails need
not, as impliedly urged, be a cunning
deceptive appeal which causes another
to give up money or property. It can be,
and frequently is, a wholly innocent
thing or innocuous in itself, such as the
deposit of a check, transmission of a
check from a collecting to a drawee
bank, or the like. The thing which is
condemned 1is (1) the forming of the
scheme to defraud, however and in
whatever form it may take, and (2) a
use of the mails in its furtherance. If
that is satisfied, more is not required.
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Gregory v. United States, 253 F.2d 104, 109 (5th Cir.
1958); accord United States v. Martin, 228 F.3d 1,
16 (1st Cir. 2000); United States v. Green, 786 F.2d
247, 249 (7th Cir. 1986). So while the mailing or
wire must promote the scheme in some manner, it
need not contain a falsehood. See United States v.
Tencer, 107 F.3d 1120, 1125 (5th Cir. 1997) (“Even
a routine or innocent mailing may supply the mail-
ing element as long as it contributes to the execu-
tion of the scheme.”). An interstate email that says
“Meet me at the bowling alley tonight” can serve as
the necessary wire if the parties planned the fraud
while bowling a few frames that evening.12

With this understanding of the limited role of the
“in furtherance” requirement, we consider the spe-
cific counts.

Counts 2, 4, and 7 (wire fraud): The jury con-
victed Peter and Arata of wire fraud on Counts 2, 4,
and 7. Each count concerns an email Arata sent
from a Yahoo account either to auditors at the
Dienes firm or to state officials in support of the
company’s first cost report. Both the senders and re-
cipients resided in Louisiana. The district court

12 This principle means not much is needed to multiply wire
fraud counts once the government has proven the scheme to de-
fraud with its requisite intent. With today’s rampant use of
email and other technology that often crosses state lines, it will
usually not be hard to identify scores of wires that further a
scheme. Then again, adding all these counts packs little addi-
tional punishment punch—one count of wire fraud already al-
lows a sentence up to 20 years—so there will rarely be a reason
to go overboard. See supra note 9.
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overturned these convictions because it did not be-
lieve there was evidence to establish that the emails
travelled outside the state. We disagree.

To prove that the email crossed state lines, the
government called Yahoo paralegal Sherry Hoyt.
When Hoyt was asked whether Yahoo had any email
servers in Louisiana between 2008 and the present,
she responded “No.” When asked whether an email
would have to leave the state if it was sent from
someone in Louisiana using a Yahoo account to
someone else in Louisiana, she responded “Yes.” De-
fense counsel did an effective job on cross of showing
the limits of Hoyt’s technical knowledge. For exam-
ple, when Peter’s counsel asked whether Hoyt had
any training in email message routing, she re-
sponded “No.” And when Arata’s counsel asked
whether an email from a Yahoo account to a non-
Yahoo account could be routed through a non-Yahoo
server located in Louisiana, Hoyt responded “I don’t
know.”

This impeachment could have led jurors to con-
clude the government did not prove the interstate
nexus. But that did not happen, and we cannot dis-
place the jury’s contrary credibility determination.
That is what the finding of an interstate email
amounted to. The jury heard direct testimony that
Yahoo emails had to leave the state. If they believed
Hoyt, the wire element was established because the
testimony of a single witness is sufficient proof of a
fact. United States v. Bowen, 818 F.3d 179, 186 (5th
Cir. 2016). That is true even when that testimony 1s
from an accomplice testifying in exchange for a ben-
efit, testimony the jury is told must be viewed with
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“caution” and “great care.” Id.; see FIFTH CIRCUIT
PATTERN JURY INSTRUCTIONS (CRIMINAL) § 1.14.
Hoyt had no comparable incentive to lie, and the
gaps in her knowledge did not make it “incredible”
to believe her testimony, especially when no con-
trary evidence was presented at trial (an attorney’s
unadopted question is not evidence, so there was no
evidence that the email could have been routed in-
trastate). Bowen, 818 F.3d at 186 (explaining that a
jury’s acceptance of a cooperator’s testimony should
be rejected only if it was “incredible”). The verdicts
on these three counts will be reinstated.13

Count 3 (wire fraud): The jury convicted Peter
and Arata of wire fraud on Count 3, which is a Feb-
ruary 25, 2009 email sent by Arata to Peter attach-
ing the Seven Arts general ledger. There was no in-
terstate problem with this wire; it was sent from
Arata in Louisiana to Peter in California. The dis-
trict court instead saw a problem with the “in fur-
therance” requirement. Because the ledger had pre-
viously been sent to the Dienes firm and Peter al-
ready had it in his possession, it concluded the email
“in no way sought to further the scheme.” Review of
this count thus involves the “in furtherance of” re-
quirement that we have already explained is what
connects the jurisdictional act of sending a wire to

13 These emails also clearly furthered the scheme to defraud Lou-
isiana. Count 2 is an email to the company’s auditor containing
a payment certification related to construction costs, Count 4
sent the company’s first cost report to Louisiana, and Count 7 is
the subsequent tender to the state of documentation supporting
claimed equipment expenditures.
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the fraud. The use of the wires “need not be an es-
sential element” of the scheme; it can further the
fraud as long as it is “incident to an essential part
of the scheme, or a step in the plot.” United States
v. Dowl, 619 F.3d 494, 499 (5th Cir. 2010) (quoting
Schmuck v. United States, 489 U.S. 705, 710-11
(1989)).

To achieve this scheme’s goal of swindling the
tax credits, the defendants had to submit cost re-
ports, audit information, and supporting documents
to state authorities. Those submissions were thus
an essential part of the scheme even though that is
not what the law requires for the wire. The email
that is the subject of Count 3 was a step in verifying
those critical submissions before they were sent. In
it, Arata wrote Peter, “We should go through [the
Seven Arts ledger] carefully and make sure they are
capturing all of the expenses.” Of course, the more
expenses that were captured, the larger the tax
credit. The cost report was not submitted until the
next day, February 26. Because this email was sent
to guarantee that Arata and Peter maximized the
expenditures that would be submitted to the state,
the jury’s finding of guilt on Count 3 was proper.

Count 5 (wire fraud). Count 5 concerns an email
Arata sent to auditor Davis and Peter, attaching the
“executed SAFELA Operating Agreement evidenc-
ing Voodoo’s 40% interest in this entity.” Arata
closed the email by saying he hoped the operating
agreement “helps you and Peter wrap up the [Seven
Arts] audit” for the second cost report. The district
court acquitted Arata of this count on the ground
that there was no actual evidence, only speculation,



42a

of his intent to defraud in sending the operating
agreement. Regarding Peter, it held that the gov-
ernment produced no evidence that the legal fees
were actually improper, which implies there was no
“material falsehood.”

The district court again put more weight on the
“in furtherance” requirement than it has to carry.
There need not be intent to defraud particular to
each wire but only with respect to the overall
scheme. See Tencer, 107 F.3d at 1125; Gregory, 253
F.2d at 109. The district court found that required
intent for both Arata and Peter in refusing to acquit
them on at least some of the fraud counts as well as
the conspiracy count. But it imposed an unneces-
sary element in requiring that the particular at-
tachment to the email evince fraud. To illustrate
this point, an email with no attachment that only
said “Please finish your review of the operating
agreement so we can wrap up the audit” would be
one that furthered the scheme, as it would be a step
toward filing the cost report. As this is all that the
law requires for the wire, this email that also had
an attachment was a step in the successful execu-
tion of the scheme because it put the conspirators
one step closer to completing the audit. The govern-
ment did not have to prove that the legal fees stand-
ing alone were false or fraudulent.l4 Because the
emalil in Count 5 furthered the fraud scheme, we re-
verse the postverdict acquittal.

4 In any event, we note there was evidence to that effect. See
supra page 10 and infra page 39—40.
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Count 6 (wire fraud): We now arrive at a fraud
count on which the district court upheld a guilty
verdict. It 1s an email from Seven Arts employee
Mark Halvorson to a state official that contained
construction and film equipment invoices related to
the company’s first cost report.15> The district court
concluded that the expenditures claimed in the
email revealed an intent to defraud. We agree as
there was evidence of circular transactions between
accounts that had no legitimate business purpose
yet made it look like “payments” for construction
work had been made. But the bigger point is the one
we are repeating: the wire need not be inde-
pendently fraudulent to further the overall fraud.
We affirm the district court’s refusal to acquit Peter
and Arata on this count.

Counts 8, 10, & 12 (wire fraud). The jury con-
victed only Peter on these counts. Each concerns
emails either he or Seven Arts Vice President Mar-
cia Matthew sent to auditor Davis, with attach-
ments showing proof of expenditures related to the
second cost report. The district court upheld the

15 Another part of the law on mailings and wires is that the gov-
ernment need not prove that defendants personally used or in-
tended the use of those communications. It is enough that they
knew the use would follow in the “ordinary course of business”
or could reasonably be foreseen. United States v. Ingles, 445 F.3d
830, 835 (5th Cir. 2006). The attachments in Halvorson’s email
supported the company’s position on the first cost report, which
was the subject of a chain of earlier emails between Peter and
Stelly (with Arata carbon copied). Peter and Arata knew or at
the very least could reasonably foresee that this email would be
sent.
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convictions. Peter again argues a lack of fraud spe-
cific to these expenditures but, as we have ex-
plained, that showing is not necessary. As long as
the scheme to defraud employed misrepresenta-
tions, a truthful email that helped advance the
scheme can be the basis for a wire fraud conviction.
It turns out the jury could have viewed these
claimed expenditures as fraudulent—for example,
the invoice that is the subject of Count 12 was sup-
posedly for construction expenses yet includes
$350,000 in legal and notary fees and $250,000 for
auditors—but that was not necessary. We affirm
these three convictions.

Count 9 (wire fraud): The wire in Peter’s Count
9 conviction is an email Davis sent to Peter about
payment confirmation letters and film equipment
purchases that were necessary to complete the
Dienes firm audit for the second cost report. Peter
argued below that his communication with Davis
was part of the normal “give and take” of the audit,
that he made no material falsehoods, and that the
email was not in furtherance of a scheme to defraud.
The district court disagreed, finding the jury enti-
tled to determine that he employed false represen-
tations to the auditors so that fake equipment pur-
chases would be included in the report. Again, this
finding was not necessary though it is supportable
as there was testimony from two witnesses—Rich-
ard Conway and Simon Ellson—that the claimed
purchase of film equipment from a British company
never happened. Regardless, the email was a step
in completing the audit, which was itself a step in
gaining approval for the second cost report. Because
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the email furthered the scheme to fraudulently ob-
tain tax credits, the conviction will be upheld.

Count 11 (wire fraud): The jury convicted both
Peter and Susan on Count 11. This count concerns
a December 2009 certification, created by Seven
Arts and signed by Susan. It lists payments for of-
fice space, consulting fees, and project management
fees totaling $700,000. Matthew sent the payment
confirmation to Davis. The district court upheld the
conviction. As is the case with the communications
we have already discussed, sending this certifica-
tion to the company’s auditor furthered the scheme
to obtain tax credits. We will not disturb the district
court’s denial of the motions for acquittal on this
count.

Count 13 (wire fraud):. The jury convicted Peter
and Arata on Count 13. It is a December 2009 email
from Matthew to Davis that included invoices for
roughly $350,000 in legal work allegedly done by
Peter and Arata on 807 Esplanade as well as a loan
agreement between Seven Arts and Susan’s New
Moon Pictures. The district court overturned
Arata’s conviction on this count but upheld Peter’s.

The district court found that Peter was not enti-
tled to acquittal because a rational juror could have
concluded that the evidence supported a finding
that he created a nonexistent $10 million loan from
New Moon and fake draws on that loan, supported
by circular transactions, in order to claim interest
expenditures. But that finding of fraud specific to
this email was not necessary for the reasons we
have discussed. Emailing the invoices and loan



46a

agreement furthered the scheme to obtain tax cred-
its. Peter’s conviction will stand. The district court
granted an acquittal as to Arata because (1) the ev-
1dence was insufficient to show he provided support
for the legal fees and (2) he withdrew from the con-
spiracy before the loan agreement was sent to the
auditor. Our earlier rejection of the withdrawal ra-
tionale takes care of both of these concerns. As Peter
caused those documents to be sent in furtherance of
the scheme, Pinkerton means Arata is also liable for
that foreseeable act that furthered the conspiracy
he was still part of.

Counts 14-20 (wire fraud):. The jury convicted
Peter of wire fraud on these seven counts. They are
emails discussing material related to the company’s
second or third cost reports. Counts 14 through 18
concern documentation for expenditures eventually
included in the second cost report submission.
Counts 19 and 20 relate to the same for the third
cost report. The district court, noting that Peter
merely raised factual disputes that the jury was en-
titled to resolve in the government’s favor, denied
his motion for acquittal on these counts. As finaliz-
ing the expenditures submitted to the state was a
core part of the fraud, these wires easily furthered
Peter’s efforts to defraud Louisiana of tax credits.
We affirm the district court’s denial of the motions
to acquit on these counts.

Count 21 (mail fraud): The jury convicted all
three defendants on Count 21. The mailing was a
package Peter sent to forensic auditor Michael Dai-
gle containing materials supporting the second cost
report. The district court upheld the convictions of
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Peter and Susan, and so do we. As should be appar-
ent by now, this type of communication furthered
the fraud because it was an attempt to convince the
auditor to approve the expenses. Because Arata was
still a member of the conspiracy at this time, the
verdict against him should also stand.

C.

In Counts 22 through 25, the jury convicted
Arata of making false statements to the FBI during
an interview in January 2014. The district court dis-
agreed with those verdicts and acquitted Arata on
all of them. The findings of guilt should be rein-
stated if there was sufficient evidence to show that
Arata (1) knowingly and willfully (2) made a state-
ment (3) that was false, (4) material, (5) and within
the jurisdiction of the FBI. United States v. Hoover,
467 F.3d 496, 499 (5th Cir. 2006). The viability of
these jury verdicts turns largely on the “knowing”
and “falsity” elements.

Count 22: Essentially for the reasons the district
court provided in granting the Rule 29 motion, we
affirm its ruling on this count. The jury found Arata
lied when he said he “terminated his relationship”
with Peter in the summer of 2009. Arata had sent a
letter ending the attorney-client relationship and
his day-to-day involvement in 807 Esplanade, so to
support the verdict the government has to advance
a broad theory of “relationship” that includes
Arata’s limited involvement in the second cost re-
port and other business ventures that continued af-
ter that point. But the termination letter, which
Arata provided to the FBI, contemplates a number
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of ways in which his relationship with Peter would
continue outside the attorney-client context. In
light of these circumstances, there was not evidence
to support a finding that Arata knowingly provided
a false statement in saying he terminated his rela-
tionship with Peter.

Count 23: The jury convicted Arata on this count
for saying he was “not aware” of the legal fee ex-
penses the company claimed in the second cost re-
port. The district court’s acquittal relied heavily on
the FBI agent’s acknowledgment that there was no
evidence Arata saw the second cost report before its
submission. But the government correctly points
out that one need not see a document to be aware of
it. There was certainly evidence that Arata knew
Peter intended to submit the legal fees in the second
report. As we noted, Arata told his business partner
that “[Peter] wants to submit [the legal fees] for tax
credits. Ha! . . . [S]ince I was not his lawyer for the
deal, it makes it even better. What he could submit
and what i1s actual are the bills he got from [other
attorneys]. But instead, he . . . puts me down as re-
ceiving $150K in fees! Love it.” And there is evi-
dence to show that Arata knew Peter went through
with it as he helped conceal this fraud. The auditor
Davis testified that Arata sent her the operating
agreement showing his company Voodoo received a
stake in SAFELA; that verified the fees as Voodoo’s
equity interest was how Arata was paid for the sup-
posed legal work. How can a person verify some-
thing they are not aware of? This evidence is suffi-
cient to support the jury’s view that Arata lied when
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he said he was not aware of the legal fees claimed
in the second report.

Counts 24: This count concerned Arata’s state-
ment that the film equipment listed in the com-
pany’s first cost report “had been ‘acquired’ in that
[1t] would be contributed to 807 Esplanade by the
vendor as a business partner.” The equipment had
neither been acquired nor contributed. Yet the dis-
trict court determined no evidence existed to sup-
port a finding that Arata lied in voicing his belief
that the Departure equipment deal “would be” com-
pleted.

There i1s evidence to support the district court’s
negative view of this count. The equipment-for-own-
ership deal with Martin’s Departure Studios fell
through only after the first cost report was submit-
ted. Departure sent Seven Arts a list of film equip-
ment valued at over $1 million in September 2008.
Peter signed an affidavit in November of that year
attesting to the fact that Seven Arts “acquired” film
equipment that “w[ould] be delivered” upon comple-
tion of 807 Esplanade. Martin also testified to his
understanding that equipment would be delivered
to 807 Esplanade and that Departure would be paid
for it. In fact, Martin was under the impression that
he would be a 25% partner in the business, though
he admitted that the arrangement “was not formal-
1zed.” When asked at trial whether he believed the
film equipment transaction was “a real deal,” Mar-
tin responded “Yes.”

But there i1s also evidence in the other direction,
and that is enough to require deference to the jury’s
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finding the inculpatory evidence more compelling.
Most powerfully, evidence showed that Arata was a
party to the creation of fake equipment purchase in-
voices and payment certifications that he then for-
warded to the company’s auditors. Why engage in
this fraud if Arata believed that Department Stu-
dios would in fact contribute the equipment and
that Seven Arts had already “acquired” it? If that
were the case, legitimate documentation would ex-
ist. Further support for the jury’s finding is found in
Arata’s indication in January 2009, before the first
cost report submission, that Seven Arts was already
storing in its California office sound mixing and ed-
1ting equipment purchased from Departure Studios.
That was not true. We reverse the acquittal on
Count 24.

Count 25: The final alleged false statement is
Arata’s saying that he “thought he fully disclosed
both sides of the transactions for construction and
equipment expenditures to the auditors.” The gov-
ernment argued, and the jury agreed, that Arata in-
stead had purposely concealed those transactions.
The district court vacated the conviction because of
1ts view that there was insufficient evidence to sup-
port Arata’s intentional concealment of the circular
transactions.

There was sufficient support for the jury’s con-
trary view that Arata fully disclosed only part of the
transactions—the “first half” consisting of the out-
going payments but not the money coming back into
the accounts. In an email to himself, for example,
Arata attached invoices documenting both sides of
multiple circular transactions between Seven Arts
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and Departure, which were routed through Regions
Bank. He did the same for the Duvernay transac-
tions. But documentation showing credits to the
company’s account, as opposed to debits from it, was
stripped from the emails provided to auditor Kath-
erine Dodge. The government admits that Arata did
disclose the “second halves” of these transactions to
the auditor, albeit in the illegible form of carbon
copies of handwritten bank tickets. This stark con-
trast between the clean documents showing the out-
going money and the barely discernible ones show-
ing that money coming back is not consistent with
“fully disclos[ing]” the circular transactions. And
Arata never stated in the body of the emails to the
auditor that the money cycled through the accounts.
This is enough to get the government past the low
hurdle of sufficiency review, with “fully” doing a lot
of the work to show the falsity of the statement. We
also reinstate this conviction.

*k%

This is how things stand after the sufficiency re-
view. Peter is convicted of all 21 counts, which in-
cludes one count of conspiracy (Count 1), nineteen
counts of wire fraud (Counts 2—-20), and one count of
mail fraud (Count 21). Arata is convicted of one
count of conspiracy (Count 1), seven counts of wire
fraud (Counts 2-7, 13), one count of mail fraud
(Count 21), and three counts of making a false state-
ment (Counts 23-25). Susan is convicted of one
count of conspiracy (Count 1), one count of wire
fraud (Count 11), and one count of mail fraud
(Count 21).
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We next address defendants’ motions for a new
trial. The district court denied defendants the “ex-
ceptional remedy of a new trial,” even on the contin-
gency—now realized—that we were to reverse its
acquittals.

Unlike the sufficiency review we just conducted,
which evaluates a jury’s findings and thus gives no
deference to the trial judge, the decision on a new
trial motion is entrusted to the discretion of the dis-
trict court so we will reverse it only on an abuse of
that leeway. United States v. Piazza, 647 F.3d 559,
564 (5th Cir. 2011). The trial court may grant a new
trial “if the interest of justice so requires.” FED. R.
CRrRIM. P. 33(a). New trial requests generally take
two forms. The first, like sufficiency review, focuses
on the evidentiary support for the verdict, with the
movant having to show that the verdict is so
strongly against the weight of the evidence that it
affects the defendant’s substantial rights. United
States v. Wright, 634 F.3d 770, 775 (5th Cir. 2011).
A new trial request can also be based on procedural
problems with the trial if they caused a miscarriage
of justice. Id. The defendants pursued both avenues
in the trial court but only appeal the ruling as to the
alleged procedural defects.

A.

Defendants raise four grounds for a new trial.
Arata argues that the government repeatedly used
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improper trial tactics, leading to an unjust verdict.16
When a new trial is sought for prosecutorial miscon-
duct, any improper remark must impact the defend-
ant’s substantial rights. United States v. Rice, 607
F.3d 133, 138 (5th Cir. 2010).

In its opening statement, the government said
the defendants “utterly abused the Louisiana film
tax credit program, and in the process they took ad-
vantage of and exploited every human being that
they could.” The district court called this “[f]lalse
theater.” But such theater was not so far afield from
the theory and evidence the government presented
throughout trial; evidence that it turns out was suf-
ficient to sustain multiple convictions against
Arata. As such, the district court acted within its
discretion in deciding that any hyperbole did not re-

16 In their reply, Peter and Susan advanced arguments of retro-
active misjoinder, admission of privileged communications, and
prosecutorial misconduct that were only “noticed” in the table of
contents of their opening brief. Failure on appeal to adequately
brief an issue waives it. Procter & Gamble Co. v. Amway Corp.,
376 F.3d 496, 499 n.1 (5th Cir. 2004). Citing an issue in the table
of contents but then not addressing it in the body of the brief
obviously does not constitute adequate briefing. See FED. R. APP.
P. 28(a)(8)(A) (noting that an appellant’s argument must contain
“contentions and the reasons for them, with citations to the au-
thorities and parts of the record on which the appellant relies”).
The reason we do not allow new arguments in a reply is that the
other side does not have a chance to respond. That problem ex-
ists when all the opening brief does is provide one sentence on
an issue in the table of contents. Trying to raise an argument
only by listing it in the table of contents is also an end run
around page limits.
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quire a new trial. The same is true for Arata’s com-
plaints about how the government framed questions
to witnesses. For example, it asked Arata’s business
partner whether Arata said he “called Katie Davis
and told her that the operating agreement was sub-
stantiation for the legal fees?” Davis had not testi-
fied to that fact, though she speculated that Arata
submitted the operating agreement to support pay-
ment of the disputed legal fees. Though the district
court deemed these questions “utterly inappropri-
ate,” it determined that Arata could not show that
they “caused any prejudice” in the scope of a trial
that lasted two weeks. We agree.

B.

The Hoffmans point to three trial court rulings
in seeking a new trial. They first contend that the
instruction telling the jury it is “not necessary that
the government prove that the defendants violated,
or intended to violate a Louisiana state legal duty,
law rule or regulation” amended the indictment. Im-
proper constructive amendment occurs when the
jury is allowed “to convict the defendant upon a fac-
tual basis that effectively modifies an essential ele-
ment of the offense charged.” United States v.
Cooper, 714 F.3d 873, 878 (5th Cir. 2013) (quoting
United States v. Gonzalez, 436 F.3d 560, 577 (5th
Cir. 2006)). That did not happen. Contrary to the
Hoffmans’ contention, the indictment did not charge
them with violating state law. It charged them with
making various misrepresentations—Ilies about the
company’s expenditures, the creation of purchase
invoices, and the purpose of circular transactions.
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Using such lies in furtherance of a scheme to de-
fraud violates federal law regardless whether they

independently violate state law. See United States
v. Dotson, 407 F.3d 387, 393 (5th Cir. 2005).

C.

The Hoffmans also argue they are entitled to a
new trial because the district court rejected their
proposed jury instructions, including one on the
meaning of the tax credit statute. As long as the in-
structions it gives accurately state the law, a dis-
trict court is given “substantial latitude” in the par-
ticulars of how it instructs the jury. United States v.
Richardson, 676 F.3d 491, 506-07 (5th Cir. 2012).
On top of that is the discretion it receives here be-
cause this issue is being raised in a challenge to the
denial of a new trial motion. That deference is not
pierced by the failure to instruct on details about
the tax credit law given that the instruction accu-
rately informed the jury of the elements of mail and
wire fraud. United States v. Cessa, 856 F.3d 370,
376 (5th Cir. 2017) (finding no abuse of discretion
when the court gave the correct instruction even if
defendant’s requested addition was also legally ac-
curate).

D.

The Hoffmans’ final basis for a new trial is the
district court’s decision to exclude expert testimony
about the film tax credits. They contend the testi-
mony would have highlighted the confusing nature
of the regulations and thus shed light on their in-
tent to defraud (that is, their lack thereof). Defer-
ence to trial court rulings in this area again poses a
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significant hurdle. Cf. United States v. Guerrero,
768 F.3d 351, 365 (bth Cir. 2014) (acknowledging
that Daubert decisions are reviewed for abuse of dis-
cretion and should not be disturbed unless “mani-
festly erroneous” (quoting United States v. Norris,
217 F.3d 262, 268 (5th Cir. 2000))). It appears the
district court could have allowed this testimony so
long as it was focused on descriptions of the tax
credit regime and not opinions about the defend-
ants’ mindsets. Compare United States v. Calvin, 39
F.3d 1299, 1309 (5th Cir. 1994) (“By disallowing
that testimony the district court deprived [the de-
fendant] of an opportunity to present critical evi-
dence that he lacked fraudulent intent in assisting
with the transactions.”), and United States v. Davis,
471 F.3d 783, 789 (7th Cir. 2006) (“Experts are per-
mitted to testify regarding how their government
agency applies rules as long as the testimony does
not incorrectly state the law or opine on certain ul-
timate legal issues in the case.”), with FED. R. EVID.
704 (noting that an expert witness testifying in a
criminal case “must not state an opinion about
whether the defendant did or did not have a mental
state . . . that constitutes an element of the crime
charged or of a defense,” even though opinion testi-
mony embracing “an ultimate issue” is not generally
objectionable).

But we need not determine whether the district
court exceeded the bounds of its discretion in ex-
cluding the testimony because the byzantine nature
of the tax credit program was otherwise conveyed to
the jury. As the district court noted, “evidence at
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trial showed that [the] then-newly passed film in-
frastructure tax law was implemented haphazardly
and in a manner rife with disorder.” Plenty of wit-
nesses involved in the creation and evaluation of the
cost reports—including Seven Arts employees, audi-
tors, state officials, and business partners (actual
and contemplated)—made this point that the Hoff-
mans contend undermines a finding of fraudulent
intent. What 1s more, Peter, a self-professed tax
lawyer, testified at length about his understanding
of the statute’s language and purpose. So did Arata,
also a lawyer, who noted that the state did not even
pass rules interpreting the statute until 2010. Thus
any error in not allowing the expert to testify did
not cause substantial prejudice.

No ruling during the trial caused a miscarriage
of justice. There is no basis for redoing it.

V.

Having upheld the jury’s verdict in large part,
we now consider sentencing. The government ar-
gues the probation sentences are unreasonable in
light of the much greater sentences recommended
by the Guidelines. Appellate review of the substan-
tive reasonableness of a sentence is “highly deferen-
tial.” United States v. Campos-Maldonado, 531 F.3d
337, 339 (5th Cir. 2008). It is not enough that “the
appellate court might reasonably have concluded
that a different sentence was appropriate.” Gall v.
United States, 552 U.S. 38, 51 (2007). An abuse of
discretion must be shown to undo the decision of the
trial judge who 1s in the best position to weigh the
sentencing factors. Id. at 51-53. Even sentences like
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these that are outside the Guidelines range are re-
viewed with deference, though they are not entitled
to the presumption of reasonableness that a within-
Guidelines sentence may be afforded on appellate
review. Id. at 51.

The dissenting opinion emphasizes this discre-
tion. But while considerable deference is due the
sentencing court given the bespoke nature of crimi-
nal punishment, the Supreme Court preserved a
role for appellate review when it ruled that the
Guidelines were only advisory. See United States v.
Booker, 543 U.S. 220, 261-265 (2005). Rather than
reverting to the pre-Guidelines situation when
there was essentially no reasonableness review of a
sentence, Koon v. United States, 518 U.S. 81, 96
(1996), the Court concluded that appellate review
would assist in “avoid[ing] excessive sentencing dis-
parities while maintaining flexibility sufficient to
individualize sentences where necessary,” Booker,
543 U.S. at 264-65. Consistent with that concern
about disparities, appellate courts “may consider
the extent of the deviation” from the Guidelines
when performing their limited function as a check
on extreme ones. Gall, 552 U.S. at 51.

A.

For Peter, the gap is colossal between the custo-
dial sentence the Guidelines recommended, a range
168 to 210 months,17 and the 60 months of probation

17 There 1s some suggestion that the district court did not deter-
mine a final Guidelines range. But the Statement of Reasons it
signed after the sentencing hearing confirms that the district
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he received.l® His counsel acknowledged that he
was not aware of our court’s considering any chal-
lenge to a sentence in which the downward variance
was so great. This chasm between the Guidelines’
view of the appropriate sentence and the district
court’s, with its ramifications for the sentencing dis-
parities that Congress instructs courts to avoid, see
18 U.S.C. § 3553(a)(6), is an important factor in con-
sidering whether the district court exceeded its dis-
cretion. Gall, 552 U.S. at 49-50 (noting it is “uncon-
troversial that a major departure should be sup-
ported by a more significant justification than a mi-
nor one”). But what ultimately matters is whether

court adopted the Presentence Report’s recommended range of
168 to 210 months.

18 Qur reinstatement of five guilty verdicts on which the district
court had acquitted Peter does not pose an obstacle to our review
of the sentences for the counts on which the court did enter judg-
ment. The reversals turned on issues like whether there was suf-
ficient evidence that particular emails crossed state lines or fur-
thered the scheme. None of these questions affect Peter’s overall
culpability. His Guidelines calculation captured the loss at-
tributable to the entire scheme, so the reinstated counts will not
affect that. It is for this reason that we voiced skepticism about
the need to charge and convict Peter of all 21 counts. See supra
note 9. As the reinstatement of the additional counts does not
alter the Guidelines or change any other sentencing considera-
tion, we will review the reasonableness of the sentences that
were entered. Cf. United States v. Weingarten, 713 F.3d 704, 712
(2d Cir. 2013) (“[I]f the vacatur of a count of conviction has al-
tered the ‘factual mosaic related to’ the remaining counts, on re-
mand ‘the court must reconsider the sentence imposed on the
count or counts affected by the vacatur . .. as well as on the ag-
gregate sentence.” (quoting United States v. Rigas, 583 F.3d 108,
118-19 (2d Cir. 2009))).
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its assessment of the statutory sentencing factors
was reasonable, so we consider both the reasons
why the district court thought probation was war-
ranted and the reasons why the Guidelines and gov-
ernment think prison time is necessary.

Why was Peter’s Guidelines range so high? To
the base offense level for fraud offenses, the Guide-
lines added enhancements because the intended
loss exceeded $3.5 million, the scheme was sophisti-
cated, Peter led it, he abused his position of trust as
a lawyer to facilitate the fraud, and he obstructed
justice by lying at trial. These facts are relevant to
numerous statutory factors courts must consider,
including the “nature and circumstances of the of-
fense,” “history and characteristics of the defend-
ant,” and “need for the sentence imposed to reflect
the seriousness of the offense.” 18 U.S.C. §
3553(a)(1), (a)(2)(A). It is also noteworthy that this
was not Peter’s first brush with the law as is often
true in white-collar cases;!® he has a 1997 federal
conviction, albeit a misdemeanor, for delivering a
false tax return.

So why did the district court believe probation
was appropriate? The main reason seems to have
been what it described as a “serious dispute” that
the project may have eventually been entitled to
even more tax credits than were fraudulently ob-
tained with the first cost report. When pronouncing

19 Federal fraud defendants are less likely to have criminal his-
tory than any other category of offenders except those convicted
of child pornography. UNITED STATES SENTENCING COMMISSION,
THE CRIMINAL HISTORY OF FEDERAL OFFENDERS 4—6 (2018).
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sentence it also noted a related concern about incon-
sistency in the state’s view about how much it lost,
as well as Peter’s “health issues,” the fact that his
prior federal conviction was a misdemeanor, and its
view that a sentence of probation “is sufficient to de-
ter other criminal conduct.”

We disagree with that final assessment about
the deterrent value of Peter’s sentence. Giving pro-
bation to the leader of a sophisticated, multimillion
dollar fraud scheme—particularly a defendant un-
deterred by a previous term of probation for a fed-
eral economic crime and who also lied at trial—per-
petuates one of the problems Congress sought to
eliminate in creating the Sentencing Commission:
that sentencing white-collar criminals to “little or
no imprisonment . . . creates the impression that
certain offenses are punishable only by a small fine
that can be written off as a cost of doing business.”
United States v. Martin, 455 F.3d 1227, 1240 (11th
Cir. 2006) (quoting S. Rep. No. 98-225, at 76 (1983));
see also Mistretta v. United States, 488 U.S. 361, 375
n.9 (1989) (noting the Senate Report’s view that
sentencing had been too lenient for white-collar
criminals); Brent E. Newton, The Story of Federal
Probation, 53 AM. CRIM. L. REvV. 311, 315 & n.29
(2016) (reciting the extensive legislative history
showing that Congress intended for many white-col-
lar defendants to receive prison time).20 This inef-
fective deterrence is especially concerning given

20 The Guidelines recognize this history:

Under pre-guidelines sentencing practice, courts sen-
tenced to probation an inappropriately high percentage
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that scholars believe there is a greater connection
in white collar cases between sentencing and future
as financial crimes are “more rational, cool, and cal-
culated than sudden crimes of passion or oppor-
tunity.” Martin, 455 F.3d at 1240 (quoting Stepha-
nos Bibas, White-Collar Plea Bargaining and Sen-
tencing After Booker, 47 WM. & MARY L. REV. 721,
724 (2005)). Another problem with probation in
multimillion dollar fraud cases is that it under-
mines public confidence in whether the justice sys-
tem is “do[ing] equal right to the poor and to the
rich” as our oath requires. 28 U.S.C. § 453. For these
reasons, we have repeatedly expressed a “distaste
for sentencing that reflects different standards of
justice being applied to white and blue collar crimi-
nals,” United States v. Saleh, 257 F. App’x 740, 745
(5th Cir. 2007) (citing United States v. Andrews, 390
F.3d 840, 848 (5th Cir. 2004)); see also United States

of offenders guilty of certain economic crimes, such as
theft, tax evasion, antitrust offenses, insider trading,
fraud, and embezzlement, that in the Commission’s
view are “serious.”

The Commission’s solution to this problem has been to
write guidelines that classify as serious many offenses
for which probation previously was frequently given
and provide for at least a short period of imprisonment
in such cases. The Commission concluded that the def-
inite prospect of prison, even though the term may be
short, will serve as a significant deterrent, particularly
when compared with pre-guidelines practice where
probation, not prison, was the norm.

U.S.S.G. ch. 1, pt. A(4)(d).
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v. Mueffelman, 470 F.3d 33, 40 (1st Cir. 2006) (not-
ing the need to minimize “discrepancies between
white- and blue-collar offenses”).

Peter’s second sentence of probation in the fed-
eral system does not deter large-scale fraud or re-
flect the serious nature of either this offense or eco-
nomic crimes generally. 18 U.S.C. § 3553(a)(1),
(a)(2)(A)—(B). It also results in significant and un-
warranted sentencing disparities with others en-
gaged in frauds of similar magnitude who receive
sentences at least in the ballpark of what the Guide-
lines recommend. Id. § 3553(a)(6). Some of the rea-
sons the district court gave for its sentence, espe-
cially the uncertainty about whether Louisiana ul-
timately suffered any loss, are sound reasons for a
downward variance, even a substantial one. But
this 1s not a case in which the court went 50%, or
even 75%, below the Guidelines range.?! It went
from roughly 15 years in prison to zero. In reviewing
the reasonableness of a Booker sentence, the Su-
preme Court recognized that “custodial sentences
are qualitatively more severe than probationary

21 The dissenting opinion treats the sentence as a 72% variance.
Dissenting Op. at 7. It does this by equating 60 months of proba-
tion with 60 months in custody (so 60 is a 72% reduction from
the 168 low end of the Guidelines). That notion is easily dispelled
almost every day in this circuit when defendants plea for proba-
tion at sentencing hearings. And as discussed above, treating
sentences of probation and custody as equivalent is also at odds
with the views of Congress and the Supreme Court. Finally, even
ignoring the qualitative differences, a 72% variance is much
more substantial than many cases in which courts have found
downward variances in white-collar cases to be unreasonable.
See infra note 22.
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sentences of equivalent terms.” Gall, 552 U.S. at 43,
48, 59-60. Here the substantial qualitative differ-
ence between custody and probation is combined
with a drastic reduction in the length of the punish-
ment—168 months to 60 months. Other courts of ap-
peals have vacated variances of much lesser degree
that benefitted white-collar defendants.22 What 1is

22 See, e.g., United States v. Morgan, 635 F. App’x 423, 448-52
(10th Cir. 2015) (finding that the case “cries out for appellate
intervention” and requiring resentencing because a noncustodial
sentence, in the face of a 41 to 51 month guidelines range, would
not deter public officials from soliciting bribes); United States v.
Hayes, 762 F.3d 1300, 1307-10 (11th Cir. 2014) (finding sentence
of three years of probation unreasonable when Guidelines range
was 41 to 51 months even though defendant had cooperated);
United States v. Musgrave, 761 F.3d 602, 609 (6th Cir. 2014)
(noting, in vacating the district court’s one-day prison sentence
in the face of a 57 to 71 months guidelines range, that “Congress
understood white-collar criminals to be deserving of some period
of incarceration, as evidenced by its prohibition on probationary
sentences in this context”); United States v. Kuhlman, 711 F.3d
1321, 1325, 1328-29 (11th Cir. 2013) (finding probation sentence
unreasonable when Guidelines range was 57 to 71 months);
United States v. Peppel, 707 F.3d 627, 635 (6th Cir. 2013) (find-
ing seven days plus three years supervised release unreasonable
when Guidelines range was 97 to 121 months); United States v.
Engle, 592 F.3d 495, 497-98, 501-04 (4th Cir. 2010) (vacating a
sentence of 48 months’ probation for tax evasion when the Guide-
lines range was 24 to 30 months in prison); United States v. Live-
say, 587 F.3d 1274, 1279 (11th Cir. 2009) (vacating a sentence of
60 months’ probation in light of defendant’s 78 to 97 months
Guidelines range and holding that “any sentence of probation
would be unreasonable given the magnitude and seriousness” of
his conduct); Martin, 455 F.3d at 1230, 1241-42 (vacating, when
defendant’s Guidelines range was 108 to 135 months imprison-
ment, a seven-day sentence after the court of appeals had previ-
ously rejected a sentence of 60 months’ probation).
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more, none of those defendants had a prior white-
collar conviction and most of them accepted respon-
sibility by pleading guilty. See supra note 22.

The dissenting opinion ignores Peter’s criminal
history as well as other factors favoring a meaning-
ful sentence such as Peter’s lying in court, using his
position as a lawyer to facilitate the fraud, and lead-
ing a sophisticated conspiracy. 18 U.S.C. §
3553(a)(1) (listing “history and characteristics of the
defendant” and “nature and circumstances of the of-
fense” as factors to consider in imposing a sentence).
It instead focuses on the district court’s later con-
clusion in its restitution order that Louisiana did
not end up suffering a loss as a justification for the
extreme variance. No doubt loss is a key—often the
key—factor in sentencing a fraud defendant. But it
is not the exclusive concern. Congress and the Sen-
tencing Commission have commanded that courts
conduct a holistic evaluation that includes the trou-
bling features of Peter’s conduct and history we
have just mentioned. Id. § 3553(a); U.S.S.G. § 2B1.1.

Even just considering loss, Peter is not the
Chamber of Commerce hero the dissenting opinion
makes him out to be. In talking only about the
state’s actual loss, it neglects that Peter would have
stolen millions from the state if it had not detected
his scheme. Dissenting Op. at 3-5. The Guidelines
say to use intended loss when that is greater than
actual loss, U.S.S.G. § 2B1.1 app. note 3(A) &
3(A)(i1), the reason being that a fraudster’s intent
reflects his culpability, ROGER W. HAINES, JR. ET AL.,
FEDERAL SENTENCING GUIDELINES HANDBOOK 275
(2002) (explaining that “intended loss is a direct
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measurement of culpable mental state”); Frank O.
Bowman, Coping With “Loss”: A Reexamination of
Sentencing Federal Economic Crimes Under the
Guidelines, 51 VAND. L. REV. 461, 558-60 (1998) (ex-
plaining that a focus on intended loss makes sense
for “moral and utilitarian considerations”). Indeed,
that is why it has long been against the law to at-
tempt a crime even if one does not succeed. Id. at
559 (“The Sentencing Commission provided an in-
crease in offense level for ‘intended loss’ for the
same reasons that substantive criminal liability is
imposed for inchoate crimes like attempt and con-
spiracy.”); see also Francis Bowes Sayre, Criminal
Attempts, 41 HARV. L. REv. 821, 822-837 (1928)
(tracing the criminalization of attempts back to the
Star Chamber and treatise of Sir Edward Coke).

Judged by this telling measure of culpability, Pe-
ter tried to steal $2 million from Louisiana beyond
what his project earned when all was said and done.
The district court credited testimony from a state
auditor indicating that expenditures on the project
would have ended up qualifying Seven Arts for
about $1.6 million in tax credits even though the
claims were false when submitted. That figure ex-
ceeds the roughly $1.1 million issued and later re-
voked, which is what the dissenting opinion empha-
sizes.?3 But it neglects that Peter submitted false

23 Notably, for the first application which is the only one the state
approved, the project did not end up earning the all the credits
it received. It was entitled to only $860,000 according to the state
auditor the district court credited. That is why in calculating for-
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claims totaling more than $9.1 million, 40% of
which would have resulted in over $3.6 million in
credits. Only the state’s vigilance in discovering the
circular transactions and phony expenditures kept
it from being cheated out of the additional mil-
lions.24

That this fortuity of having been caught should
not fully excuse Peter’s complex scheme can be
shown with an analogy to a “blue collar” theft. Con-
sider a thief who steals $2 million dollars of jewelry
from a store. If police catch him leaving the store
and recover the stolen goods, is it likely that a no-
harm-no-foul argument would result in a sentence
of probation? Of course not. Looking only at actual
loss in fraud cases where the fraudster is caught in

feiture the court used $272,480.80 as the amount Seven Arts re-
ceived above what it ended up earning on the first application.
So looking just at the first application, the state did lose money.

The district court found that state did not ultimately lose money
on the entire project because it would have qualified for $1.6 mil-
lion in credits. As discussed above, however, that is far less than
the $3.6 million in credits that Peter sought and would have
fraudulently received had the state not detected his fraud.

24 Even if the project ended up receiving all the credits that Peter
sought, submitting false claims to obtain the credits before they
were earned ran a significant risk that Louisiana would not be
made whole. As is the case for any business enterprise, it was far
from a guarantee that the facility would end up being built. Any
number of economic, personal, regulatory, or—this being New
Orleans—weather-related hardships could have prevented the
completion of the project. Part of why intended loss is relevant
to a sentencing court is that it captures “the degree of risk the
defendant’s behavior posed.” Bowman, supra, at 560.
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the act is thus another implicit way in which “dif-
ferent standards of justice [may be] applied to white
and blue collar criminals.” Saleh, 257 F. App’x at
745. The victim being made whole can certainly be
a mitigating factor at sentencing, but it does not jus-
tify the degree of leniency afforded Peter given his
attempt to receive millions more in tax credits than
the project ever earned. See Bowman, supra, at 559
(explaining that the law punishes attempts in part
because luck plays a role in whether people engag-
ing in equally blameworthy conduct succeeds).

Determining the outer boundaries of a sentenc-
ing judge’s discretion is admittedly a judgment call.
But looking at the entire sentencing landscape, we
readily conclude that this sentence exceeded those
bounds. Peter’s scheme was a serious one that in-
volved creating bogus financial transactions in an
effort to mislead a state agency into issuing almost
$4 million in tax credits. One only needs to have
read this opinion to see the tangled web of financial
maneuvers Peter wove. Add to that his criminal his-
tory, perjury, and use of his position as a lawyer to
further the crime. The result is that giving Peter
probation was a variance too far.

We vacate the sentences of probation and re-
mand for resentencing on those counts, along with
the ones we reinstated, consistent with the princi-
ples we have just discussed.

B.

If our review of Peter’s sentence shows the limits
of a district court’s sentencing discretion, our review
of Susan’s demonstrates its extent. She too received
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a sentence of probation (three years). But her
Guidelines range was much lower than Peter’s; it
recommended a prison term of 46 to 57 months. This
reflects her far less substantial role in the offense.
As the district court observed, witnesses “scarcely
mentioned” her during the trial. Whereas Peter
dove head first into the fraud, Susan just dipped her
toes in it. That is enough to sustain her convictions
for the reasons we have explained. But a person’s
role in the offense i1s a critical factor in sentencing.
In addition to not being a leader of the fraud, Susan
does not have any criminal history, did not commit
perjury, and did not abuse a position of trust. To be
sure, even if not nearly as great as Peter’s, the
downward variance she received was substantial. It
is of similar scope to some we just cited that other
courts have vacated. See Engle, 592 F.3d at 495. But
the extent of a variance is just one consideration in
reviewing the substantive reasonableness of a sen-
tence. That review is highly factbound, so one can
also find decisions affirming downward variances
similar to the one Susan received. See, e.g., United
States v. Rowan, 530 F.3d 379, 380-81 (5th Cir.
2008) (affirming a sentence of 60 months supervised
release on child pornography charges despite a
guidelines range of 46 to 57 months). And on the flip
side, we have upheld a number of upward variances
of similar and sometimes much greater magnitude.
See, e.g., United States v. Hebert, 813 F.3d 551, 561—
63 (5th Cir. 2015) (upholding a variance of 1214%
from the high end of the Guidelines range); United
States v. Urbina, 542 F. App’x 398, 398-99 (5th Cir.
2013) (affirming a 60-month sentence that was



70a

329% higher than the Guidelines range maximum);
United States v. Brantley, 537 F.3d 347, 349-50 (5th
Cir. 2008) (upholding a 180-month sentence that
was 253% higher than the maximum end of the
Guidelines range); United States v. Mejia-Huerta,
480 F.3d 713, 717-18, 723 (5th Cir. 2007) (affirming
a 120-month sentence that exceeded the high end of
the Guidelines range by 344%). Booker discretion is
not a one-way street. We defer to both upward and
downward variances so long as the district court
provides an explanation tailored to the statutory
sentencing factors that is not outside the bounds of
reasonableness. It did so in sentencing Susan to pro-
bation.?5

C.

Arata’s Guidelines range was, at 108 to 135
months, higher than Susan’s but lower than Peter’s.
That is consistent with his relative role in the
scheme. We do not address the substantive reason-
ableness of his probation sentence, however, be-
cause the reinstatement of certain counts may in-
fluence sentencing. Cf. Weingarten, 713 F.3d at 712
(explaining how an altered “factual mosaic” may af-
fect resentencing). For at least one thing, our rever-
sal of some of the false statement counts means that
Arata lied to the FBI in connection with the inves-
tigation. Obstruction of justice is a relevant sen-
tencing consideration. We thus vacate his probation

25 The government also alleges the district court committed pro-
cedural error in deciding Susan’s sentence, but we reject that
claim.



Tla

sentences without opining on their propriety to al-
low the district court to sentence him in the first in-
stance under the new landscape resulting from our
sufficiency review.

VI

The final issue is forfeiture. Arata and the gov-
ernment challenge the district court’s $223,434.25
award.26 As opposed to restitution which is reme-
dial, forfeiture is punitive. The aim of a forfeiture
award is to take any ill-gotten gains from a defend-
ant. See United States v. Taylor, 582 F.3d 558, 566
(5th Cir. 2009).

Arata contends no forfeiture should have been
awarded based on his view that the project ulti-
mately qualified for more tax credits than it re-
ceived. The government argues the award should
have reflected the full $1,132,480.80 in issued cred-
its without any reduction for amounts the project
ultimately earned or the street value of the credits.
In calculating forfeiture, the district court started

26 The Hoffmans brief forfeiture only in their reply, when they
challenge the amount awarded and also a couple procedural as-
pects of the order. As with some of their new trial arguments, see
supra note 16, they only include these issues in the table of con-
tents of their opening brief. That is not sufficient. Id. In any
event, we note that there is no problem with the timing of the
forfeiture, and the Hoffmans cannot establish plain error with
respect to the district court’s failure to ask whether the parties
wanted a jury to decide forfeiture. United States v. Valdez, 726
F.3d 684, 699 (5th Cir. 2013) (noting that the failure to inquire
whether parties wanted the jury to decide forfeiture did not meet
the third and fourth requirements for plain-error correction
when evidence supported the court’s award).
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with that $1,132.480.80 in issued credits. It then
subtracted the $860,000 in tax credits a state ac-
countant testified Seven Arts was entitled to. This
put the amount at $272,480.80. The court then val-
ued the tax credits in light of the 82 cents on the
dollar the company received when it sold them. Ap-
plying that ratio to the illegal credits received re-
sulted in the award of $223,434.25 (272,480.80 x
.82).

We find no clear error in this calculation. The
district court was entitled to offset the forfeiture
with the amount of credits Seven Arts ultimately
earned according to the state accountant, a number
Arata says was too low and the government too
high. Using that figure and the adjustment for the
market value of the credits was a reasonable means
of ascertaining what the defendants gained from
their fraud, which i1s the measure of forfeiture.2?” We
affirm the forfeiture award.

*k%

To recap our many rulings: We AFFIRM the dis-
trict court’s denial of defendants’ motions to dismiss
the indictment. We AFFIRM the district court’s de-

27 Honeycutt v. United States held that defendants could not be
held jointly and severally liable for proceeds derived from nar-
cotics offenses that the defendants did not themselves acquire.
137 S. Ct. 1626, 1630 (2017). We have since applied that holding
to forfeiture for health care fraud. See Sanjar, 876 F.3d at 748—
50. The defendants do not invoke Honeycutt, however, perhaps
because all three were Seven Arts co-owners and therefore “ac-
quired” the ill-gotten tax credits.
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nial of defendants’ motions for judgment of acquit-
tal, and AFFIRM in part and REVERSE in part the
district court’s grant of defendants’ motions for
judgment of acquittal. We AFFIRM the district
court’s denial of defendants’ motions for new trial.
We AFFIRM the district court’s forfeiture award.
Finally, we VACATE Peter Hoffman’s sentence and
REMAND for resentencing. We AFFIRM Susan
Hoffman’s sentence. And we VACATE Arata’s sen-
tence and REMAND for resentencing.
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JAMES L. DENNIS, Circuit Judge, concurring in
part and dissenting in part:

Though I concur in most of the majority’s opin-
ion, I respectfully disagree with the conclusion that
the district court abused its discretion by sentenc-
ing Peter Hoffman to five years of probation and a
$40,000 fine. Because I would affirm Peter’s sen-
tence, I respectfully dissent as to part V(A).

1. The Importance of Sentencing Judges’
Discretion

As the Supreme Court explained in Gall v.
United States: “the sentencing judge is in a superior
position to find facts and judge their import under
[18 U.S.C.] § 3553(a) in the individual case. The
judge sees and hears the evidence, makes credibility
determinations, has full knowledge of the facts, and
gains insights not conveyed by the record.” 552 U.S.
38, 51-52 (2007) (citations and quotation marks
omitted). “It has been uniform and constant in the
federal judicial tradition for the sentencing judge to
consider every convicted person as an individual
and every case as a unique study in the human fail-
ings that sometimes mitigate, sometimes magnify,
the crime and the punishment to ensue.” Id. at 52
(citations and quotation marks omitted). Accord-
ingly, “the Court of Appeals should . . . give[] due
deference to [a] District Court’s reasoned and rea-
sonable decision that the § 3553(a) factors, on the
whole, justified the sentence.” Id. at 59—60. These §
3553(a) factors include “the nature and circum-
stances of the offense” and “the history and charac-
teristics of the defendant,” as well as the need “to



75a

reflect the seriousness of the offense” and “provide
just punishment.” 18 U.S.C. § 3553(a). The statute
prescribes that district courts “shall impose a sen-
tence sufficient, but not greater than necessary, to
comply with [these] purposes.” Id.

2. The District Court Did Not Abuse Its Dis-
cretion

As the majority acknowledges, the district court
in this case committed no procedural error: it cor-
rectly calculated the applicable Guidelines range,
allowed both parties to present argument on what
they believed to be an appropriate sentence, consid-
ered the § 3553(a) factors, and explained its reason-
ing before issuing Peter’s sentence. The remaining
question for this Court is thus whether the resulting
sentence was substantively reasonable—i.e.,
whether the district court abused its discretion in
determining that the § 3553(a) factors supported a
sentence of probation and a considerable variance
from the Guidelines range. After only briefly ad-
dressing the uniquely unusual facts of this case
(which I detail below), the majority decrees that the
sentence of five years of probation and a fine of
$40,000 effectively reduced the sentence to “zero”
and was “a variance too far.” Maj. Op. at 51, 55. Re-
spectfully, I must conclude the majority is mis-
taken, as its analysis fails to apply the requisite def-
erence to the district court’s decision. Notably, we
“must review all sentences—whether inside, just
outside, or significantly outside the Guidelines
range—under a deferential abuse-of-discretion
standard.” Gall, 552 U.S. at 41.
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This case features all the hallmarks the Su-
preme Court has indicated require appellate courts
to grant considerable deference to district courts’
determination of sentences. As the district court ex-
plicitly stated at Peter’s sentencing, it was “inti-
mately familiar” with the circumstances of this
case: it oversaw a lengthy jury trial and subse-
quently issued a detailed, 124-page ruling on de-
fendants’ motions for acquittal. In this order, the
district court noted that the defendants “spent more
than $5 million turning the dilapidated mansion at
807 Esplanade Avenue into a state-of-the-art post-
production film studio (a studio that is in operation
today and has serviced post-production needs for
movies and television series).” Not only did this stu-
dio ultimately earn the tax credits the defendants
received, the credits received were ultimately less
than what the defendants were entitled to.! At sen-
tencing, the district court appeared to accept the de-
fense’s related assertion that the state was not a vic-
tim, and instead “got exactly what [it] asked for:” a
completed, multimillion-dollar post-production stu-
dio. Recognizing these unusual circumstances, the
district court reached a critical conclusion: “This is
not an ordinary fraud case.”

! These determinations were further supported in Peter’s PSR,
which stated that a downward variance may be appropriate be-
cause, among other reasons, “The infrastructure project involved
in the instant offense was actually completed and audits con-
firmed the tax credits released to the project were ultimately
earned and were in fact less than the credits the project actually
earned when it was later completed.”
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The majority, in contrast, gives short shrift to
these unique extenuating circumstances. The ma-
jority acknowledges in its brief introduction that,
thanks to newly developed post-production infra-
structure funded through its tax credit incentive
program, Louisiana has “enjoyed considerable suc-
cess” in its efforts to “become a place where films
are made.” Maj. Op. at 3. However, when evaluating
the seriousness of Peter’s conduct, it then fails to
take into account how Louisiana has benefited, and
continues to benefit from, completed film infrastruc-
ture projects like this one. Completed post-produc-
tion studios like 807 Esplanade were precisely what
Louisiana elected to invest in when it codified its
intention “to encourage development in Louisiana of
a strong capital and infrastructure base for motion
pictures[s] . . . in order to achieve an independent,
self-supporting [film post-production] industry.” LA.
REV. STAT. § 47:6007. Ultimately, in Peter’s case,
the state not only got what it bargained for: it got it
at a discount. The majority glosses over these criti-
cal, mitigating facts, instead reweighing Peter’s
sentencing factors to emphasize aggravating cir-
cumstances. See United States v. McElwee, 646 F.3d
328, 343 (5th Cir. 2011) (appellate court not entitled
to reweigh sentencing factors (citing Gall, 552 U.S.
at 51)); see also Gall, 552 U.S. at 51, 59 (“The fact
that the appellate court might reasonably have con-
cluded that a different sentence was appropriate is
insufficient to justify reversal of the district court. .
. . [Iit 1s not for the Court of Appeals to decide de
novo whether the justification for a variance is suf-
ficient or the sentence reasonable.”).
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That the state ultimately suffered no loss is all
the more significant because Peter’s Guidelines
range was only as high as it was because of an 18-
level enhancement for the $3.6 million “intended
loss” calculated in the PSR, a loss the state did not
actually incur. In arriving at this figure, however,
the PSR did not acknowledge that it included in this
loss amount expenditures the defendants had not
timely made, but did ultimately make, in order to
complete the promised post-production studio. The
district court was entitled to, and did, consider that
the economic reality differed greatly from the PSR’s
high loss calculation. Indeed, the district court re-
lied on the PSR itself in doing so. The PSR cautioned
that the loss figure it proposed “does not accurately
reflect, and appears to over-estimate, the damage
caused to the victim in the instant offense.” Con-
sistent with the PSR’s suggestion that this lack of
actual harm could reasonably warrant a downward
variance, the district court determined that a
Guidelines range based in part on this questionably
relevant “intended loss” figure significantly over-
stated the seriousness of Peter’s conduct. Cf. United
States v. Huber, 462 F.3d 945, 950-51 (8th Cir.
2006) (holding, where district court departed down-
ward in light of defendant’s small “net profit,” that
“[t]he district court did not clearly err in its factual
determination that the high value of the laundered
funds led to a base offense level that substantially
overstated the seriousness of the offense”).

Therefore, though I share the majority’s con-
cerns about preferential treatment for white-collar
criminals, I disagree with its implication that this
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is a classic example of letting a white-collar criminal
off easy. I conclude instead, that in light of these ex-
tenuating circumstances that rendered this a no-
loss, victimless crime, the district court was within
1ts discretion to treat Peter differently than it ordi-
narily would the leader of a large-scale fraud
scheme. See United States v. Williams, 517 F.3d
801, 810 (5th Cir. 2008) (noting that a variance de-
serves “greatest respect” when the facts of a case are
out of the ordinary). This case, in which neither the
state nor any other institutions or individuals suf-
fered any loss, but in fact received the benefit of a
completed, state-of-the-art post-production facility,
is not at all like a case such as United States v. Mar-
tin, in which the Eleventh Circuit found a down-
ward departure unreasonable because the defend-
ant’s crimes “resulted in over a billion dollars of loss
harming thousands of victims;” were “major eco-
nomic crimes that harmed not only individual vic-
tims but also many institutions and companies;”
and were “peculiarly corrosive to the economic life
of the community, as demonstrated by the deleteri-
ous effects the large-scale fraud in this case had on
the healthcare industries and securities markets.”
455 F.3d 1227, 1239 (11th Cir. 2006).

Finally, though the majority does acknowledge
that this case presents “sound reasons for a down-
ward variance, even a substantial one,” it then pro-
ceeds to imply that any non-custodial sentence is a
“variance too far” that effectively reduces the sen-
tence to “zero.” Maj. Op. at 51, 55. However, Gall
specifically rejected this argument, declaring that
viewing a probation sentence as a “100% departure”
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inappropriately “gives no weight to the substantial
restriction of freedom involved in a term of super-
vised release or probation.” 552 U.S. at 48. As Gall
further notes:

Offenders on probation are nonetheless
subject to several standard conditions
that substantially restrict their liberty.
. . . Probationers may not leave the ju-
dicial district, move, or change jobs
without notifying, or in some cases re-
celving permission from, their proba-
tion officer or the court. They must re-
port regularly to their probation officer,
permit unannounced visits to their
homes, refrain from associating with
any person convicted of a felony, and re-
frain from excessive drinking.

Id. Accordingly, I reject the majority’s implica-
tion that Peter’s five-year probation sentence is in-
substantial.

The unusual circumstances of this no-loss, vic-
timless case, combined with Peter’s age, health con-
ditions, and non-felonious criminal history, justified
the court’s decision to impose the variance that it
did.2 Without reweighing the sentencing factors,
which it is well-established we may not do, I cannot

2 The PSR also noted that Peter’s personal characteristics could
justify a downward variance: “The defendant is 66 years old and
has never been convicted of any felonious criminal conduct and
has a significant history of gainful employment . . . . The likeli-
hood that he will commit further crimes is minimal.”
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conclude that the district court abused its discre-
tion.

3. The Majority Fails to Give Downward
Variances the Deference Our Circuit
Consistently Gives Upward Variances

As a final but not insignificant note: this court
consistently upholds sentences that vary upwardly
from defendants’ Guidelines ranges, citing district
courts’ considerable discretion in weighing the 18
U.S.C. § 3553 factors and determining appropriate
sentences. See, e.g., United States v. Nguyen, 854
F.3d 276, 284 (5th Cir. 2017) (noting our court’s
“highly deferential’ review for substantive reasona-
bleness”); United States v. Brantley, 537 F.3d 347,
349-50 (5th Cir. 2008); United States v. Williams,
517 F.3d 801, 808—13 (5th Cir. 2008); see also United
States v. Guadian, 724 F. App’x 329 (5th Cir. 2018)
(upholding a 180-month sentence imposed for a non-
violent, no weapons involved marijuana trafficking
offense with a Guidelines calculation of 63-78
months). The majority states that we should accord
equal deference to downward variances, noting cor-
rectly that “Booker discretion is not a one-way
street.” Maj. Op. at 56. Consistent with this princi-
ple, the majority affirms Susan Hoffman’s down-
ward variance, reasoning that “we have upheld a
number of upward variances of similar and some-
times much greater magnitude.” Maj. Op. at 56 (cit-
ing United States v. Hebert, 813 F.3d 551, 561-63
(5th Cir. 2015) (affirming 1214% upward variance);
United States v. Urbina, 542 F. App’x 398, 398-99
(6th Cir. 2013) (329% upward variance); Brantley,
537 F.3d at 349-50 (253% upwards); United States
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v. Mejia-Huerta, 480 F.3d 713, 717-18 (5th Cir.
2007) (344% upwards)). However, applying the
same formula to determine the percentage decrease
here as the majority used to determine the percent-
age increase in the cases that it cites, it becomes
clear that each upward variance also significantly
outstrips the 72% decrease the district court applied
when sentencing Peter to five years of probation
with a $40,000 fine.3 Though Peter’s variance was
admittedly more considerable than Susan’s, the ma-
jority’s own calculations demonstrate that it is still
considerably less extreme than the upward vari-
ances we have consistently upheld.

The fact 1s, it is only the exceptionally rare case
in which this court finds an upward variance sub-
stantively unreasonable. See United States v. Gere-
zano-Rosales, 692 F.3d 393, 401 (5th Cir. 2012)
(finding a 108-month sentence substantively unrea-
sonable because the district court increased the
within-Guidelines sentence it had just imposed by
three years based on its belief that defendant re-
sponded “disrespectfully” to the sentence). If our
court is to continue to accord great deference to dis-
trict courts’ decisions to impose upward variances,

3 To calculate the percentage increase or decrease between two
numbers, as the majority does, the numerical increase or de-
crease is divided by the original number, then multiplied by 100.
Thus: Percentage Increase = (New Number - Original Number)
/ Original Number x 100; Percentage Decrease = (Original Num-
ber - New Number) / Original Number x 100. Relative change
and difference, WIKIPEDIA, https://en.wikipedia.org/wiki/Rela-
tive_change_and_difference (last updated Apr. 14, 2018).
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we must certainly also do so when reviewing down-
ward variances.

*kk

For these reasons, though I agree with most of
the majority’s diligent and well-thought opinion, I
respectfully dissent as to Part V(A) vacating Peter
Hoffman’s sentence as unreasonable.
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APPENDIX B

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA  CRIMINAL

v ACTION NO.
14-022
PETER M. HOFFMAN, SECTION F
MICHAEL P. ARATA,
SUSAN HOFFMAN
ORDER AND REASONS

Before the Court are six motions: (1) Susan Hoff-
man’s motion for judgment of acquittal; (2) Susan
Hoffman’s motion for new trial; (3) Michael Arata’s
motion for judgment of acquittal; (4) Michael
Arata’s motion for new trial; (5) Peter Hoffman’s
motion for judgment of acquittal; and (6) Peter Hoff-
man’s motion for new trial. For the reasons that fol-
low, (1) Susan Hoffman’s motion for judgment of ac-
quittal and (2) motion for new trial are DENIED; (3)
Michael Arata’s motion for judgment of acquittal is
GRANTED in part and DENIED in part, but (4) Mi-
chael Arata’s motion for new trial is DENIED; (5)
Peter Hoffman’s motion for judgment of acquittal is
GRANTED in part and DENIED in part; but (6) Pe-
ter Hoffman’s motion for new trial is DENIED.
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A. Introduction

This is not an ordinary fraud case.!

The government charged, and all three defend-
ants, Peter Hoffman, Susan Hoffman, and Michael
Arata, stand convicted of conspiracy to defraud and
actually defrauding a State-administered tax credit
program of more than $1 million in ill-gotten tax

1 Certain features that make this federal white collar fraud case
unusual are worth noting at the outset. First, the defendants es-
sentially concede the government’s evidence. For example, as for
the first tax credit application, Mr. Hoffman and Mr. Arata con-
cede that they used circular bank transactions and submitted
payment confirmations to show payment for equipment and con-
struction. But the defendants submit that they presented these
transactions this way consistent with their good faith reliance
on the custom and practice of the film tax credit world where, to
underscore another unusual feature of this case, there were few
if any guiding rules as to how one must document an expenditure
under the murky State regime. In other words, the defendants
advanced good faith defense theories that what they did and how
they did it was fully consistent with the custom and practice un-
dergirding the less than clear State tax credit regime such that
they believed they were acting in compliance with the law. A
third feature of this fraud case that makes it unusual is that
there is no dispute that the infrastructure project -- a multi-mil-
lion dollar post-production film studio for which the defendants
applied for tax credits from the State-administered tax program
-- was actually completed and after-the-fact forensic audits con-
firm that tax credits released to the project were, in fact, ulti-
mately earned. The $1.1 million in tax credits issued by the State
of Louisiana based on the first tax credit application was ulti-
mately less than the project earned once it was completed years
later.
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credits. The property located at 807 Esplanade Av-
enue in New Orleans -- the film infrastructure pro-
ject for which the defendants applied and received
tax credits -- 1s an up and running post-production
film studio and the project ultimately earned at
least the amount in tax credits that it received.2

There is no dispute about much of the evidence
presented at trial. The State program that the de-
fendants are convicted of defrauding entitled appli-
cants who made expenditures on film infrastructure
in Louisiana to receive an amount equal to 40% of
their qualified and audited infrastructure expendi-
tures. Although the program required “expendi-
tures,” what qualified as such was at best confusing
under the newly-enacted infrastructure part of the
law. Mr. Hoffman and Mr. Arata, both lawyers and
businessmen, worked together on the first of three
tax credit applications submitted for the project.
Relative to the first application submitted on Feb-
ruary 26, 2009, they represented in an inde-
pendently audited cost report that certain expendi-
tures for construction and film equipment qualified
for tax credits. As presented, State administrators
agreed. Several months after submitting the first
application, the State of Louisiana 1ssued
$1,132,480.80 in tax credits. After suspecting that
Mr. Hoffman was fabricating invoices on a different

2 Developers spent more than $5 million turning the dilapidated
mansion at 807 Esplanade Avenue into a state-of-the-art post-
production film studio (a studio that is in operation today and
has serviced post-production needs for movies and television se-
ries).



87a

project, Mr. Arata withdrew from the 807 project
and his representation of Mr. Hoffman in the sum-
mer of 2009. Thereafter, Mr. Hoffman worked with
auditors to prepare two additional tax credit appli-
cations for the project, the second was submitted on
January 20, 2010 and the third on July 3, 2012.3 Mr.
Hoffman also responded to an inquiry by a forensic
auditor hired by the State to investigate the first
two tax credit applications, sending his responses
regarding the second application to Michael Daigle
on February 3, 2010.

The Government’s Theory

According to the government’s theory of prosecu-
tion, the defendants schemed to defraud the State
by misleading independent auditors into including
in cost reports, and misleading State administrators
to accept as expenditures, certain transactions that
did not qualify as expenditures under the State law.
The government’s presentation indicated that, in
the first application, Mr. Hoffman and Mr. Arata
submitted to the auditors and the State payments
for equipment and construction services when, in
reality, there were only promises to pay, or intended
contributions that lacked economic substance; and
that transactions were presented to the auditors
and to the State as cash disbursements for equip-
ment or construction expenses when, in fact, money
had not been expended, rather, only transferred

3 The State did not issue tax credits relative to these latter sub-
missions.
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around various Seven Arts-controlled* bank ac-
counts to make it appear as if it had been spent. The
government submitted that the defendants partici-
pated in a scheme to defraud that involved, for ex-
ample, lying about related parties and capital con-
tributions and presenting false invoices and mis-
leading payment confirmations. Likewise, the gov-
ernment submitted at trial that the scheme contin-
ued when Mr. Hoffman claimed as qualified expend-
itures in the second and third applications (and in
defense of the second application in response to the
State forensic auditor’s inquiries) transactions that
did not qualify as expenditures or that were other-
wise grossly inflated, including an attempt to char-
acterize as an expenditure draws on a non-existent
loan in order to claim phony interest payments as
expenditures.

The Defense Case

In stark contrast to the government’s black-and-
white fraud theory, the State regime the defendants
stand convicted of defrauding was at best gray; it
would not be a stretch to note implementation un-
der State scrutiny at best lacked coherent acumen.

4 Peter Hoffman owned and operated several Seven Arts entitles:
Seven Arts Entertainment, Inc., Seven Arts Pictures, Inc., Seven
Arts Pictures Louisiana, LLC, Seven Arts Filmed Entertainment
Louisiana, LLC, and Seven Arts Post, LL.C. Michael Arata and
Susan Hoffman operated or were affiliated with Seven Arts Pic-
tures Louisiana, LLC, which was the entity directly associated
with the 807 Esplanade infrastructure project also called Seven
Arts Post.



89a

Infrastructure transactions involve complex finan-
cial events, not simple cash transactions like buying
a t-shirt at Wal-Mart. Indeed, the defendants were
informed by the State that “the administrative rules
implementing the procedures and guidelines on the
tax credit program for State-certified infrastructure
projects are in the process of promulgation in ac-
cordance with law.” In fact, no rules were imple-
mented until 2010. The evidence at trial showed
that then-newly passed film infrastructure tax law
was implemented haphazardly and in a manner rife
with disorder. Whatever it might have forbidden in
terms of qualifying “expenditures,” the State pro-
gram did not plainly require cash transactions; in-
deed, if it had, the requirement for an audited cost
report likely would have been unnecessary.5

In defense of the charges, Mr. Hoffman and Mr.
Arata, both lawyers experienced in tax and enter-
tainment law, testified that they believed that the
project’s applications complied with the custom and
practice of what the State film office accepted from
other applicants and, at the very least, reasonable
people can debate about whether or not certain of

5 The evidence at trial showed that in generating the cost report,
the auditors must rely on documents, not what the applicants
told them. The government, if not the State, expected the defend-
ants to alert the professional auditors to what was disclosed in
the supporting documents they submitted for the audited cost
report to be prepared by the independent auditor. The testimony
of one auditor in particular, Katie Kuchler, the auditor working
on the first and second applications, seemed, in some ways, self-
interested.
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the submissions qualified as a permissible expendi-
ture.

Susan Hoffman was scarcely mentioned during
the trial and, although the government apparently
had assumed in its investigation that she had
signed all the documents that contained her pur-
ported signature, that did not bear out at trial. Mrs.
Hoffman’s theory of defense aligned with that of her
co-defendants and there was some evidence that she
relied on her husband, Mr. Hoffman, and would of-
ten sign whatever documents he asked her to sign.

B. The State Regime

Central to this fraud case is a State-adminis-
tered Louisiana film infrastructure tax credit pro-
gram. Louisiana’s Motion Picture Incentive Act was
originally adopted in 2005 and extended in 2007,
but it sunset at the end of 2008. The purpose of the
infrastructure component was to encourage devel-
opment, to incentivize film infrastructure to be built
to support the motion picture industry in the State.
Under the law, every dollar spent in Louisiana on
film infrastructure earned the investor 40 cents in
film infrastructure tax credits.

With respect to the film infrastructure tax credit
program, two departments must jointly agree that
certain submissions qualify for issuance of tax cred-
its: the Louisiana Department of Economic Develop-
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ment and the Louisiana Division of Administra-
tion.® The administrative review and approval pro-
cess commences with an applicant filing an applica-
tion seeking an initial certification letter from the
State approving a project as a State-certified infra-
structure project; the pre-certification letter set
forth conditions, such as deadlines and minimum
spending requirements, for the earning and dis-
bursement of credits. After an initial certification
letter is i1ssued, and accepted by the applicant, the
applicant must then submit to those same agencies
a cost report of infrastructure expenditures; the re-
port must be audited and certified by an independ-
ent certified public accountant. Based on the appli-
cant’s submission, the relevant State agencies de-
termine whether those infrastructure expenditures
qualify for tax credits; if so, those agencies will cer-
tify the tax credits based upon the approved infra-
structure expenditures. Once certified, tax credits
could be applied to offset against the Louisiana tax-
payer’s income tax liability, or sold for cash.

Consistent with the statute, the mission of the
State agencies implementing the infrastructure
provision was to promote the film business and in-
frastructure projects in the State of Louisiana. The
only guidance in implementing the infrastructure
tax program in 2007 and 2008 was the statute itself;

6 A third State agency plays a role as well: the Louisiana De-
partment of Revenue collects taxes and accepts the credits to off-
set tax liability. The State law authorized the “recapture” of ill-
gotten tax credits, but the State did not seek to recapture the tax
credits issued in this case.
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no rules or regulations were promulgated until
2010. Concerning the contours of the infrastructure
tax law, witnesses at trial agreed that the law, par-
ticularly at the beginning, was “confusing”, “not so
clear”, had a lot of “gray areas”, that it was “compli-
cated enough to where it required an applicant to
get an audit by a Louisiana CPA firm;” and that ap-
plicants, auditors, and administrators alike “strug-
gled” with it. Applicants and auditors simply did
their best to try to understand what was acceptable.
Absent binding rules, which State administrators
failed to timely adopt, applicants often relied on
what State administrators had accepted as valid ex-
penditures in other projects.

C. Custom and Practice

To help develop the film industry the system en-
couraged infrastructure to be built, and it was the
practice of the State administrators to be flexible to
allow various types of expenditures so as to bring in
more projects, and to incentivize infrastructure to
create an in-state self-sufficient film industry. State
administrators reviewed applications, cost reports,
and supporting documentation; as “champions for
the [film] industry,” the administrators were “appli-
cant-friendly” and therefore had “an open door pol-
icy” in which they worked with applicants to allow
changes or substitutions of expenditures, or re-
quested more information from the applicants to
support submissions. Along with what was gleaned
from public records requests from other film infra-
structure projects, applicants for infrastructure tax
credits sometimes relied on the give-and-take and
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advice of the State administrators to glean an un-
derstanding of what the State might accept as an
expenditure that would qualify for tax credits.”

One of those State administrators was Chris
Stelly, executive director of the Office of Entertain-
ment Industry Development, an office within the
Department of Economic Development. Stelly re-
viewed audited cost reports to make sure that the
expenditures submitted by applicants in support for
their application for tax credits qualified as expend-
1itures under the State law. Government witnesses,
including Stelly, testified that qualifying expendi-
tures were not limited to cash-based transactions.®

7 It was customary for applicants to consult administrators
within the Department of Economic Development to seek out
permissible interpretations of the Act. Sometimes, if the Depart-
ment of Economic Development told the applicant “no”, the ap-
plicant would then take up the issue with the Division of Admin-
istration in an effort to get the “no” changed to a “yes.”

8 In its opening statement, the government conceded that “you
could get tax credits for things other than spending cash.”

During his direct examination, Stelly explained that the pre-cer-
tification letter’s requirements “must actually be expended” and
“actual amount expended by the project” meant that “state law
required that the money actually be spent. It just couldn’t be a
promise to spend or anything like that. It had to actually be
spent. And that was a statutory provision that we wanted to re-
flect . . . to repeat in the particular letter.” Stelly Tr. 205-06.
When the prosecutor showed Stelly the 807 Esplanade film
equipment (Departure Studios) and construction (Leo Duvernay)
transactions, Stelly said his office would not have approved these
if Departure and Duvernay had not received payment, “if the
money wasn’t actually spent.” Stelly Tr. 217.
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And that the State administrators allowed appli-
cants to amend and even withdraw cost reports.

D. The 807 Esplanade Infrastructure Project

Peter Hoffman, a tax attorney, was the Chief Ex-
ecutive Officer of Seven Arts Entertainment, Inc., a
company involved in the motion picture and enter-
tainment industry in Los Angeles, California. He
also owned, operated, and controlled other compa-
nies affiliated with Seven Arts Entertainment, Inc.,
including Seven Arts Pictures, Inc., Seven Arts Pic-
tures Louisiana, LLC, Seven Arts Filmed Entertain-
ment Louisiana, LLC, and Seven Arts Post, LLC.

Michael Arata, a Louisiana businessman, attor-
ney, and actor, was one of a small circle of lawyers

During cross-examination, when confronted with evidence that
the State agencies administering the Act accepted non-cash ex-
penditures (such as a note in the Stage West Project) as qualify-
ing expenditures, Stelly admitted that the film office “accepted
expenditures in forms other than cash.” Stelly Tr. 291. Stelly
admitted that the law never defined expenditure; the words
“cash” or “spend”, Stelly’s definition of expenditure, were no-
where in the pre-certification form prepared by the State. Stelly
Tr. 265. Stelly was also “aware that the Louisiana legislature
unanimously passed a resolution [in 2008] which indicated that
tax credits for infrastructure projects should include property ac-
quired by means of cash, bonds, exchange or by loans from a
lender, regardless of who holds the promissory note.” Stelly
Tr.285; Arata Ex. 231.

Other witnesses, like Rebecca Hammond, confirmed that more
than the typical cash sale was considered an expenditure under
the program. Hammond Tr. 62.
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who worked on film applications in Louisiana.® He
also owned and operated companies involved in the
movie and entertainment industry, including Voo-
doo Production Services, LLC, Voodoo Studios, LLC,
Seven Arts Pictures Louisiana, LLC, and LEAP
Film Fund II, LLC.

Susan Hoffman, a Louisiana businesswoman, is
Peter Hoffman’s wife. Though they are legally sep-
arated, they have remained best friends and busi-
ness partners. Mrs. Hoffman owned and operated
several companies including Leeway Properties,
New Moon Pictures, LLC, and Seven Arts Pictures
Louisiana, LLC.

Through their respective companies, Peter and
Susan Hoffman and Michael Arata were partners in
several movie-related ventures. Renovating 807 Es-
planade Avenue into a post-production film studio
was one of them. 807 Esplanade was a dilapidated
mansion that the defendants through their compa-
nies purchased in early October 2007 so that they
could renovate it into a post-production film studio.
Financing came from different sources. The initial
investment in the property, through a loan from Ad-
vantage Capital, was $3.7 million; $1.7 million of
which was the purchase price of the property and
the remaining $2 million was placed in escrow to be

9 So much work he did on film tax credit applications that even
the government concedes he was an expert in this niche field.
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drawn down for construction costs.l0 Seeking an-
other source of funding, applications for film infra-
structure tax credits were submitted.!!

Seven Arts’ pre-certification letter laid out dead-
lines and spending threshold limits. If the project
failed to spend $4,500,000 by December 31, 2008,
any spending after that date would be ineligible for
tax credits. No tax credits would be released until
the project spent $2,250,000 on infrastructure. Pur-
chase of real estate did not qualify towards the
$2,250,000 requirement.

An applicant such as Seven Arts first submits to
the State an application (with supporting docu-
ments) for film infrastructure tax credits. Arata Ex-
hibit 234 is the application for the 807 project, sub-
mitted by Mr. Arata, both an attorney and investor
in the project. The application included such things
as estimates, act of sale, business plan, contractor’s
agreement; the application also indicates that

10 At a later date, when the project was at a stand-still due to
dwindling funds, another lender called Palm Finance took over
from Advantage Capital.

11 During a meeting with his board of directors in September
2007, Mr. Hoffman suggested a plan to build 807 Esplanade
“with government tax credits” and “with no cash cost to the com-
pany.” Gov’t Ex. 426. According to the government, this demon-
strates Mr. Hoffman’s intention to inflate the costs of the project:
given that the State program only permitted a return on 40% in
tax credits on legitimate expenditures, the remaining 60% would
have to be fabricated by inflating costs.

It was not disputed at trial, however, that the project sought and
obtained other government tax credits known as historic reha-
bilitation tax credits, which are not at issue in this criminal case.
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Seven Arts joined forces with Departure Studios to
bring its expertise to New Orleans. The Act required
that the State issue an initial certification letter
upon receipt of a qualifying project application; one
that the State considered had met certain minimum
standards. Once the pre-certification letter is is-
sued, the project goes forward; once it meets the
minimum expenditure threshold, the applicant pre-
sents an audit to the State, which reviews the cost
report to certify the credits.

On May 29, 2008, the State of Louisiana, Depart-
ment of Economic Development, mailed to Michael
Arata, as agent for Seven Arts Post, an Infrastruc-
ture Project Pre-Certification Letter concerning the
807 Esplanade film infrastructure project. The pre-
certification letter states:

The purpose of this letter is to provide you
with general guidelines based upon an initial
application received from you for ultimate
certification of expenses and receipt of tax
credits, when earned, in accordance with
statutory law. It does not constitute an as-
sessment of the viability of the project nor
does it constitute a belief that the amount
claimed for the credit in your submittal
($9,000,000) will be spent in a manner result-
ing in receipt of tax credits as provided by
law.

In the opinion of the Department of Economic
Development (DED) and the Office of Enter-
tainment Industries Development (OEID), as
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approved by the Louisiana Division of Ad-
ministration (DOA), certain descriptions of
the project outlined in your submission,
dated October 10, 2007, referenced above as
supplemented by additional information pro-
vided by you, appear to meet the criteria of
an infrastructure project under the Louisi-
ana Motion Picture Incentive Act. You may
proceed as a “State-Certified Infrastructure
Project” in the meaning of R.S.
47:6007(B)(12) as of the effective-date of the
statute, July 1, 2005, provided that expendi-
tures are made for “infrastructure” as pro-
vided by law and determined by the State.

Although your project appears to meet the
criteria of a State-Certified Infrastructure
Project, you should be aware that the admin-
istrative rules implementing the procedures
and guidelines on the tax credit program for
state-certified infrastructure projects are in
the process of promulgation in accordance
with law. Application of these rules will gov-
ern the expenditures that are qualifying “in-
vestment” and may ultimately limit or appor-
tion the amount of your proposed invest-
ments that will qualify for the tax credits au-
thorized by the Act. Subject to this limita-
tion, to the extent that the actual expendi-
tures are in conformance with the rules, then
the expenditures for the infrastructure pro-
ject you describe qualify for the following
credits described in RS 47:6007C(2), as fol-
lows:
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(1) If the total base investment is greater
than three hundred thousand dollars, each
investor shall be allowed a tax credit of forty
(40%) of the base investment made by that
investor.

(1) Since the application was filed after
August 1, 2007, the applicant shall have un-
til December 31, 2008, to earn tax credits on
this project, unless fifty (50%) percent of the
total base investment provided for in this
pre-certification letter has been expended
prior to December 31, 2008. This project
must expend at least $4,500,000 prior to De-
cember 31, 2008.

(111) Before any tax credits can be certified
and released, a minimum of twenty-five per-
cent (25%) of the base investment shall be ex-
pended on infrastructure that is unique to
film production. $2,250,000 shall be ex-
pended on infrastructure that is unique to
motion picture production or post production
before any credits can be certified. This does
NOT include the purchase of land, pre-exist-
ing facilities or any other expenses that are
not directly related to the creation of infra-
structure specifically designed for motion
picture production or post production.

(iv) No tax credits shall be earned on mul-
tiple-use facilities until the production or
postproduction facility is complete.

As a general rule, “infrastructure” only in-
b
cludes the purchase, construction and use of
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tangible items in one location that are di-
rectly related to and utilized by motion pic-
ture production in Louisiana. The burden of
establishing the relationship between items
that do not fit this definition will be on the
project seeking certification of such items. . .

In order to qualify for these credits, all funds
invested must actually be expended on the
state-certified infrastructure project with ac-
counting certification in accordance with De-
partmental guidelines for the claimed ex-
penditures included. Again, as noted above,
while your project indicates an anticipated
total of $9,000,000, final certification and
granting of tax credits under these provisions
will be based on the following: the actual
amount expended by the project, verification
in the form of an audit conducted by an inde-
pendent Louisiana Certified Public Account-
ant that these expenditures were made and

meet the requirements of applicable law, and
approved by DED, OEID and DOA.

Additionally, the applicant hereby agrees to
the following structured release of the cred-
1ts. *After the first disbursement (referenced
in the chart as Year 1), the remaining credits
will be eligible for release on or after the an-
niversary date of this pre-certification letter
(as shown in the chart as Year’s 2 et al):
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TOTAL

While the application in its present form ap-
pears to meet the statutory criteria of a film
infrastructure project, the state of Louisiana
has made no evaluation of the applicant’s
ability to successfully complete the project or
actually make the proposed expenditures re-
flected in the application. As a result, this let-
ter is not to be construed as an official en-
dorsement of this project by the state of Lou-
isiana.

Upon receipt of the request for certification
of expenditures and the audit, the Depart-
ment of Economic Development, the Office of
Entertainment Industry Development and
the Louisiana Division of Administration re-
serves the right to request additional docu-
mentation to validate the claimed expendi-
tures. This may include, without limitation,
invoices, cancelled checks, bank records, etc.

The authorized representatives of INF:0032
Seven Arts Post shall sign this letter where
indicated below and return of the signed orig-
inal to the Department of Economic Develop-
ment, the Office of Entertainment Industry
Development and the Louisiana Division of
Administration.
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The terms of this letter apply exclusively to
this infrastructure project numbered
INF:0032.

Gov't Ex. 1. The pre-certification letter is signed by
the Secretary of the Department of Economic Devel-
opment, Stephen Moret; the Commissioner of the Di-
vision of Administration, Angele Davis; the Director
of Film & TV Entertainment Industry Development;
and accepted and agreed to by Michael Arata, agent
for the project.

Ultimately, three applications seeking tax cred-
1ts were submitted by Seven Arts. Leading up to the
first tax credit application, Mr. Hoffman and Mr.
Arata opened up bank accounts in the name of Da-
mon Martin and Leo Duvernay. Damon Martin, a
film post-production engineer who had worked with
Mr. Hoffman previously doing post-production
sound work for independent films, owned Departure
Studios in Los Angeles where he owned and rented
post-production equipment. Leo Duvernay, who had
done contracting work for Mr. and Mrs. Hoffman,
was the general contractor for the 807 Esplanade
project. In early October 2008, money was circled in
and out of the newly-opened accounts. To accom-
plish this, Mr. Arata took out a $400,000 loan
through his business, LEAP Film Fund II, and
placed it into the Seven Arts Pictures Louisiana
(SAPLA) bank account. Seven Arts accountant Erik
Smith was instructed to bounce the proceeds of this
loan back and forth five times between the SAPLA
account and the Damon Martin account, which
made it appear as if Seven Arts had actually depos-
ited $1,027,090 in Departure’s account to pay for
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film equipment. With the same loan, a similar cir-
cling was done with the Duvernay account to make
1t appear as if Duvernay had been paid $1,499,257
for construction. The next day, the money was with-
drawn to pay off Mr. Arata’s loan. The government’s
theory is that this was accomplished to convince the
auditors and the State that these independent Lou-
isiana third-party vendors had actually been paid;
the defense put on evidence that this was done for
the purpose of (i) documenting a proper defeasance
transaction as to Duvernay, or otherwise as part of
a prepay from the Advantage Capital escrow ac-
count set up for construction draws, and (i1) docu-
menting a capital contribution of equipment as to
Departure Studios/Damon Martin.

The SAPLA bank statement showed these trans-
actions as both withdrawals and deposits. But the
general ledger of SAPLA -- the building block of an
audit -- reflected that the deposits were capital con-
tributions from parent company Seven Arts Pic-
tures, Inc. This made it appear to the auditors and
the State that the parent company transferred
money for equipment and construction into the
SAPLA operating account that was then used to pay
independent Louisiana third-party vendors.

In late October 2008, two months before the De-
cember 31, 2008 deadline to show $4,500,000 in ex-
penditures pursuant to the pre-certification letter,
Mr. Hoffman and Mr. Arata hired Katherine
Dodge’s auditing firm to conduct the audit as re-
quired by the pre-certification letter and the film
tax credit law. Mr. Hoffman and Mr. Arata sent Ms.
Dodge what they represented to be expenditures for
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film and construction, as well as confirmation of
$7,415,000 in capital contributions from Seven Arts
Pictures, Inc. to SAPLA. Ms. Dodge complained that
she needed more information to do proper audit
testing; Ms. Dodge requested bank confirmations
showing the transfers from the parent company to
SAPLA and then transfers from SAPLA to the
equipment vendor and contractor. On December 8,
2008, Mr. Arata emailed Melissa Oelking at Regions
Bank, copied Ms. Dodge, and asked “[i]s there any
chance of getting the original withdrawal slips and
deposit slips for SAPL, LLL.C and Departure and Leo
Duvernay? We got the copies you sent to us, but our
auditor would like to see originals.” The next day,
the audit firm Ms. Dodge worked for withdrew from
representing SAPLA.

The same day Dodge’s firm withdrew, Mr. Hoff-
man and Mr. Arata contacted Katie Davis Kuchler
of the Malcolm Dienes auditing firm. Mr. Hoffman
and Mr. Arata sent Kuchler the SAPLA general
ledger listing the same capital contributions, con-
tinued to represent that Martin and Duvernay had
been paid as third parties from the capital contribu-
tions. They also sent her construction and equip-
ment invoices and receipt confirmations of payment
from Duvernay and Departure.

On February 26, 2009, Mr. Arata sent the first
application to the State with the audited cost report.
The audit listed $1,027,090 in equipment expendi-
tures to Martin at Departure Studios and also listed
$1,749,257 in construction expenditures to Leo Du-
vernay. The report also listed $3.7 million for the
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building, which was purchased for $1.7 million.!2
On June 19, 2009, the State paid out $1,132,480.80
1n tax credits.

In July 2009, after being alerted that invoices
were being fabricated by Mr. Hoffman, Mr. Arata
decided to withdraw from his representation of Mr.
Hoffman, and he terminated his relationship with
Mr. Hoffman in connection with the 807 Esplanade
project and others. Every witness that testified re-
called that Mr. Arata left the project in 2009 and
some could even pinpoint the summer of 2009. After
consulting with an ethics attorney,13 Mr. Arata sent
Mr. Hoffman a letter on August 6, 2009 in which he
officially resigned from the 807 Esplanade project;
he also advised Mr. Hoffman as to the status of at
least six other, ongoing matters.

Meanwhile, in November 2009, the project ran
out of money and was boarded up for a few months.
In preparation for the second tax credit submission,
Mr. Hoffman decided to include as expenditures in
the second Dienes audit various “wish list” items to
see if they would be deemed acceptable expendi-
tures. Mr. Hoffman sent an updated general ledger

12 The remaining $2 million in the building cost was the con-
struction loan provided on top of the purchase price by Ad-
vantage Capital. Kuchler was provided with the loan documents.

13 He was advised by an ethics attorney, Dane Ciolino, who tes-
tified at trial, that his professional obligations as an attorney al-
low that he may report “up but not out” any misconduct he
learned during the course of a confidential relationship, and that
Mr. Arata was ethically obliged to assist in the client’s transi-
tion.
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to Kuchler and also sent bank statements with cor-
responding invoices to justify expenditures for
equipment from the United Kingdom, additional
construction expenses, interest payments, legal
fees, construction finance supervision, rent for office
space provided to Duvernay, and management fees.
The second cost report, audited by the Dienes firm,
was submitted to the State on January 20, 2010 at
Mr. Hoffman’s direction.

In late 2009 or early 2010, the State’s forensic
accountant, Michael Daigle, was asked by the State
to audit 807 project submissions. After receiving
some documents from Malcolm Dienes, Mr. Daigle,
by letter to Mr. Hoffman dated January 29, 2010,
requested additional documents. In response to Dai-
gle’s letter, on February 2, 2010, Mr. Hoffman Fed
Ex’ed materials responsive to Mr. Daigle’s inquiry,
except that he did not include materials relating to
the first audit, which Mr. Hoffman considered a
closed matter that should not be reopened. In re-
viewing the first and second audited cost reports,
Mr. Daigle found irregularities in claimed expendi-
tures. This led the Malcolm Dienes firm to withdraw
the first and second audit reports.

Seven Arts then retained a third auditor, Becky
Hammond of Silva Gurtner & Abney, LLC, certified
public accountants, to audit all expenditures origi-
nally claimed in the first and second audit reports
and to generate a third audit report. The third audit
report was sought to replace the two recalled Dienes
audit reports (and, thus, to support previously is-
sued certified tax credits), as well as to support ad-
ditional tax credits earned by 807 Esplanade. In
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seeking additional tax credits by way of submissions
to the third auditor, Mr. Hoffman continued to claim
$7.4 million in capital contributions; that equip-
ment had been purchased from a company in the
United Kingdom; that Duvernay had been paid
more than Ms. Hammond was able to confirm
through payments Duvernay actually received; that
Susan Hoffman’s company, Leeway Properties, re-
ceived a $400,000 fee for her project management
services; that Lou Sandoz received a $250,000 fee
for construction finance supervision; that Duvernay
was using certain office space rent-free; that inter-
est had been paid on a $10 million inter-company
loan; that he and Mr. Arata had been paid legal fees
for work on the project; and that the project in-
curred 20 percent in developer’s fees.

In performing the third audit, the Silva firm took
what it considered to be a conservative approach in
requiring strictly cash expenditures for inclusion in
the cost report.14 After the Silva audit was issued in
late June or early July 2012, the previously-issued
tax credits were re-certified. By letter dated August
13, 2012, Michael Daigle advised Chris Stelly of the
Department of Economic Development and Lesia
Warren of the Division of Administration:

Based on a 40% tax credit provided by
statute, the maximum allowable “qual-
ifying expenditures” of $5,486,638.36

14 Although Mr. Silva’s firm used this conservative approach, Mr.
Silva himself described the program rules as “vague” and identi-
fied non-cash expenditures that would qualify for tax credits,
such as the donation of property and interest expenses.
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has earned tax credits of $2,194,655.34.
I understand that LED previously is-
sued tax credits of $1,232,480.80 re-
lated to these “qualifying expendi-
tures”, indicating that the applicant
has earned $962,174.54 in additional
tax credits. However, LED has also 1s-
sued tax credits to this applicant for
film production credits based on other
Dienes firm audit reports which have
been recalled for material errors. Un-
less and until the applicant presents ac-
ceptable audit reports supporting these
previously issued film production tax
credit, I recommend that no action be
taken to release any of the additional
tax credits earned above.15

Gov’'t Ex. 453. Shortly thereafter on September 4,
2012, Stelly and Warren wrote Peter Hoffman that,
based on the replacement audit by the Silva firm,
“Please be advised that tax credits previously disal-
lowed for this project are hereby reinstated [and]

are no longer subject to . . . recapture.” Arata Ex.
147.

After being contacted by the FBI and State reg-
ulators, the Silva firm withdrew its audit report,
but later re-issued it; in the re-issued audit, the
Silva firm included a paragraph alerting readers of

15 Mr. Daigle concluded that sufficient work was ultimately done
and paid for, along with the $1.7 million purchase price of the
building, to certify the maximum amount of the cap at the time
he completed his review.
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the financial statement that accusations had been
made, but that those accusations regarding allowa-
ble costs were disputed by management. At trial,
Michael Daigle testified that, based on the most re-
cent cost report he saw, his “best estimate of this
number right now is more like $4.2 million in qual-
ifying expenditures and tax credits of about $1.6
million” or “around $1.6 to $1.7 million in tax cred-
its.” Daigle Tr. 131-32. Thus, Mr. Daigle agreed
that, assuming the project had in effect an audited
cost report, the project had been issued less in tax
credits than the project ultimately had earned.

Meanwhile, the post-production film studio at
807 Esplanade Avenue was completed in June 2012
and it is an up-and-running facility serving the film
industry.

E. Criminal Charges and Trial

In a second superseding indictment, the govern-
ment charged Peter and Susan Hoffman and Mi-
chael Arata with participating in a tax credit fraud
scheme; each was charged with wire fraud, mail
fraud, conspiracy, aiding and abetting, and, Mr.
Arata alone was also charged with making false
statements to federal agents. These charges
stemmed from the film infrastructure tax credit pro-
ject in which the defendants through a company
called Seven Arts applied for and received film in-
frastructure tax creditsl® as part of their participa-
tion in what the trial revealed to be a murky (and

16 On June 19, 2009, the State paid out $1,132,480.80 in tax cred-
its based on Seven Arts’ February 26, 2009 application; this ap-
plication included $1,027,090 for equipment from Departure
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haphazardly-administered) State infrastructure tax
credit regime. Ultimately, the film infrastructure
project, a dilapidated building at 807 Esplanade Av-
enue in New Orleans, was transformed into a post-
production film studio.

At the conclusion of an 11-day jury trial, Peter
Hoffman was convicted on all 21 charges against
him: conspiracy to commit mail and wire fraud, in
violation of 18 U.S.C. § 371 (Count 1); wire fraud, in
violation of 18 U.S.C. § 1343 (Counts 2 through 20);
and mail fraud, in violation of 18 U.S.C. § 1341
(Count 21). Michael Arata was convicted of a total
of 13 charges: conspiracy to commit mail and wire
fraud (Count 1); seven substantive wire fraud
counts (Counts 2, 3, 4, 5, 6, 7 and 13); mail fraud
(Count 21); and false statements, in violation of 18
U.S.C. § 1001 (Counts 22, 23, 24, and 25). Michael
Arata was acquitted of 12 wire fraud charges in
Counts 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, and 20.
Finally, Susan Hoffman was convicted of conspiracy
(Count 1), wire fraud (Count 11), and mail fraud
(Count 21), but she was acquitted of 14 wire fraud
charges in Counts 6, 7, 8, 9, 10, 12, 13, 14, 15, 16,
17, 18, 19, and 20. Each of the defendants now chal-
lenge the guilty verdicts on the ground that the ev-
1dence was insufficient to convict; in the alternative,

Studios and $1,749,257 for payments for construction to Leo Du-
vernay. That application represented that Seven Arts had over
$4,500,000 in expenditures by the December 31, 2008 deadline.
The email transmitting the first audit to the State represented:
“As you can see, the project has exceeded the 50% requirement
for spending, and has surpassed the 25% requirement related to
‘film production infrastructure’ expenditures.”
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each defendant urges the Court to grant a new trial
due to prosecutorial misconduct or because the evi-
dence preponderates heavily against the guilty ver-
dicts.

L.
A.

Rule 29 of the Federal Rules of Criminal Proce-
dure governs motions for judgment of acquittal.
Such motions “challenge the sufficiency of the evi-
dence to convict.” United States v. Hope, 487 F.3d
224, 227 (5th Cir. 2007)(quoting United States v.
Lucio, 428 F.3d 519, 522 (5th Cir. 2005)). Rule 29
obliges the Court to “enter a judgment of acquittal
of any offense for which the evidence is insufficient
to sustain a conviction” either on its own, or on the
defendant’s motion at the close of the government’s
evidence; the Court may reserve decision on the de-
fendant’s motion after the jury returns a verdict.
Fed. R. Crim. P. 29(a), (b). After the jury verdict, a
defendant may move for, or renew, a motion for
judgment of acquittal. Fed. R. Crim. P. 29(c). If the
Court enters a judgment of acquittal, the Court
“must also conditionally determine whether any mo-
tion for new trial should be granted if the judgment
of acquittal is later vacated or reversed.” Fed. R.
Crim. P. 29(d)(1).17

17 If a judgment of acquittal is entered, the Court applies Rule
33’s more expansive “interest of justice” standard -- summarized
infra -- in conditionally determining whether a new trial should
be granted.
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Rule 29 relief actualizes the Due Process Clause
of the Fourteenth Amendment, which forbids con-
viction “except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime
with which [the defendant] is charged.” See Jack-
son v. Virginia, 443 U.S. 307, 315 (1979)(citation
omitted); see also In re Winship, 397 U.S. 358, 363
(1970)(“The [reasonable doubt] standard provides
concrete substance for the presumption of innocence
-- that bedrock ‘axiomatic and elementary’ principle
whose ‘enforcement lies at the foundation of the ad-
ministration of our criminal law.”). Jackson v. Vir-
ginia fashioned the standard applicable to a defend-
ant’s challenge to the sufficiency of the evidence:

[T]he relevant question is whether, af-
ter viewing the evidence in the light
most favorable to the prosecution, any
rational trier of fact could have found
the essential elements of the crime be-
yond a reasonable doubt.

443 U.S. 307, 318-19 and 319 n.13 (1979)(noting that
“this inquiry does not require a court to ‘ask itself
whether it believes that the evidence at the trial es-
tablished guilty beyond a reasonable doubt™; im-
portantly, this “standard . . . does not permit a court
to make its own subjective determination of guilt or
innocence”; this “criterion . . . impinges upon jury’ dis-
cretion only to the extent necessary to guarantee the
fundamental protection of due process of law.”)(cita-
tion omitted, emphasis in original); see also United
States v. Vargas-Ocampo, 747 F.3d 299, 301 (5th Cir.
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2014)(en banc)(citing Jackson, 443 U.S. at 319);18 see
also United States v. Uvalle-Patricio, 478 F.3d 699,
701 (5th Cir. 2007)(“the evidence presented must al-
low the jury ‘to find every element of the offense be-
yond a reasonable doubt.”)(citation omitted). The
Court determines “only whether the jury made a ra-
tional decision, not whether its verdict was correct
on the issue of guilt or innocence.” See United
States v. Dean, 59 F.3d 1479, 1484 (5th Cir.
1995)(citation omitted); see also United States v. Is-
gar, 739 F.3d 829, 835 (5th Cir. 2014)(citation omit-
ted). In assessing rationality, the Court considers
all evidence, all reasonable inferences drawn there-
from, and all credibility determinations in the light

18 In Vargas-Ocampo, the Fifth Circuit abandoned as “ambigu-
ous” the equipoise rule in favor of Jackson’s “deferential” and
“straightforward” rule. Id. at 301-02. The equipoise rule stated
that the Court “must reverse a conviction if the evidence con-
strued in favor of the verdict ‘gives equal or nearly equal circum-
stantial support to a theory of guilt and a theory of innocence of
the crime charged.” Id. (citing United States v. Jaramillo, 42
F.3d 920, 923 (5th Cir. 1995)(citations omitted)). In abandoning
the equipoise formulation, the Fifth Circuit underscored that:

[W]e do not render the Jackson standard toothless. On
the contrary, courts remain empowered to consider, for
instance, whether the inferences drawn by a jury were
rational, as opposed to being speculative or insupporta-
ble, and whether the evidence is sufficient to establish
every element of the crime.

Id. at 302 (citation omitted). That the equipoise formula was
abandoned is of some consequence in this case, where the evi-
dence on the defendants’ intent as to certain fraud charges gives
equal or nearly equal circumstantial support to a theory of guilt
and a theory of innocence.
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most favorable to the prosecution. United States v.
Ramos-Cardenas, 524 F.3d 600, 605 (5th Cir. 2008);
United States v. Loe, 262 F.3d 427, 432 (5th Cir.
2001)(The jury “retains the sole authority to weigh
any conflicting evidence and to evaluate the credi-
bility of witnesses.”).19

Notwithstanding this deferential, insulating
standard, the Fifth Circuit instructs the Court to
“consider the countervailing evidence as well as the
evidence that supports the verdict” and credit “only
‘reasonable inferences from the evidence[.]” See
United States v. Moreland, 665 F.3d 137, 149 (5th
Cir. 2011) (The Court “cannot ‘credit inferences
within the realm of possibility when those infer-
ences are unreasonable[.]”)(citations omitted); but
see United States v. Mendoza, 522 F.3d 482, 488
(6th Cir. 2008)(“The evidence need not exclude
every reasonable hypothesis of innocence or be
wholly inconsistent with every conclusion except
that of guilt, and the jury is free to choose among
reasonable constructions of the evidence.”). The
Court also scrutinizes the verdict to ensure that it
1s not based “on mere suspicion, speculation, or con-
jecture, or on an overly attenuated piling of infer-
ence on inference.” Moreland, 665 F.3d at 149 (quot-
ing United States v. Rojas Alvarez, 451 F.3d 320,
333 (5th Cir. 2006)). Nevertheless, “[c]ircumstances
altogether inconclusive, if separately considered,
may, by their number and joint operation, especially

19 The same test applies whether the government’s case depends
on direct or circumstantial evidence. United States v. Thomas,
627 F.3d 146, 151 (5th Cir. 2010)(citation omitted).
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when corroborated by moral coincidences, be suffi-
cient to constitute conclusive proof.” United States
v. Vasquez, 677 F.3d 685, 692 (5th Cir. 2012)(cita-
tions, emphasis omitted). Simply put, although not
so simply applied in a case like this, the “verdict
must be upheld . . . if the fact finder was presented
with sufficient evidence to support the verdict
reached.” Lucio, 428 F.3d at 522.

B.

Whether the evidence was sufficient to convict is
assessed by reference to the substantive elements of
the applicable criminal offenses. Moreland, 665
F.3d at 149 (citing Jackson, 443 U.S. at 324 n.16)).
To place the defendants’ sufficiency-of-the-evidence
challenges in context, the Court here summarizes,
but does not reproduce in full, the essential ele-
ments of each count of conviction as it did in its in-
structions to the jury.20

1. Conspiracy, 18 U.S.C. § 371

To find the defendants guilty of Count 1, conspir-
acy in violation of 18 U.S.C. § 371, the government
had to prove the following beyond a reasonable
doubt:

First: that the defendant and at least one
other person made an agreement to commit

20 The Court does not now reproduce in their entirety the jury
instructions, but, rather, merely references the essential ele-
ments. The Court assumes familiarity with the intricacies of the
law as articulated in the complete jury instructions of record.



116a

the crimes of mail fraud and wire fraud, as
charged in the indictment;

Second: that the defendant knew the un-
lawful purpose of the agreement and joined
in it willfully, that is, with the intent to fur-
ther the unlawful purpose; and

Third: that one of the conspirators during
the existence of the conspiracy knowingly
committed at least one of the overt acts de-
scribed in the indictment, in order to accom-
plish some object or purpose of the conspir-
acy.

One may become a member of a conspir-
acy without knowing all the details of the un-
lawful scheme or the identities of all the
other alleged conspirators. If a defendant un-
derstands the unlawful nature of a plan or
scheme and knowingly and intentionally
joins in that plan or scheme on one occasion,
that is sufficient to convict him or her for con-
spiracy even though the defendant had not
participated before and even though the de-
fendant played only a minor part.

The government need not prove that the
alleged conspirators entered into any formal
agreement, nor that they directly stated be-
tween themselves all the details of the
scheme. Similarly, the government need not
prove that all of the details of the scheme al-
leged in the indictment were actually agreed
upon or carried out. Nor must it prove that
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all of the persons alleged to have been mem-
bers of the conspiracy were such, or that the
alleged conspirators actually succeeded in ac-
complishing their unlawful objectives.2!

2. Wire Fraud, 18 U.S.C. § 1343

Section 1343 makes it a crime for anyone
to use interstate or foreign wire communica-
tions in carrying out a scheme to defraud. For
[the jury] to find one or more of the defend-
ants guilty of this crime, [the jury] must be
convinced that the government has proved

each of the following beyond a reasonable
doubt:

First: that a defendant knowingly devised
or intended to devise any scheme to defraud,

21 The Court also instructed the jury on a conspirator’s liability
for substantive counts:

A conspirator is responsible for offenses committed
by another conspirator if the conspirator was a member
of the conspiracy when the offense was committed and
if the offense was committed in furtherance of, or as a
foreseeable consequence of, the conspiracy.

Therefore, if you have first found a defendant guilty
of the conspiracy charged in Count 1 and if you find be-
yond a reasonable doubt that during the time a defend-
ant was a member of the conspiracy, other conspirators
committed the offenses in Counts 2 through 21 in fur-
therance of and as a foreseeable consequence of that
conspiracy, then you may find that defendant guilty of
Counts 2 through 21, even though the defendant may
not have participated in any of the acts which constitute
the offenses described in Counts 2 through 21.
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that is by submitting and causing to be sub-
mitted materially false, misleading and
fraudulent information to the auditors or to
the state of Louisiana for the purpose of ob-
taining film infrastructure tax credits rela-
tive to 807 Esplanade;

Second: that the scheme to defraud em-
ployed false material representations;

Third: that a defendant transmitted or
caused to be transmitted by way of wire com-
munications, in interstate or foreign com-
merce, any writing or picture for the purpose
of executing such scheme; and

Fourth: that a defendant acted with a spe-
cific intent to defraud.

A “scheme to defraud” means any plan,
pattern, or course of action intended to de-
prive another of money or property.

A “specific intent to defraud” means a con-
scious, knowing intent to deceive or cheat
someone.

A representation is “false” if it is known
to be untrue or is made with reckless indif-
ference as to its truth or falsity. A represen-
tation would also be “false” if it constitutes a
half truth, or effectively omits or conceals a
material fact, provided it is made with intent
to defraud.

A representation is “material” if it has a
natural tendency to influence, or is capable
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of influencing, the decision of the person or
entity to which it is addressed.?22

3. Mail Fraud, 18 U.S.C. § 1341

Section 1341 makes it a crime for anyone
to use the mails or any private or commercial
Interstate carrier in carrying out a scheme to
defraud. For you to find one or more of the
defendants guilty of this crime, you must be
convinced beyond a reasonable doubt:

First: that a defendant knowingly devised
or intended to devise a scheme to defraud,
that is by submitting and causing to be sub-
mitted materially false, misleading and
fraudulent information to the auditors or to

22 The jury instructions continued:

It is also not necessary that the government prove that the
material transmitted by wire communications was itself false or
fraudulent, or that the use of the interstate or foreign wire com-
munications facilities was intended as the specific or exclusive
means of accomplishing the alleged fraud. What must be proved
beyond a reasonable doubt is that the use of the interstate or
foreign wire communications facilities was closely related to the
scheme because a defendant either wired something or caused it
to be wired in interstate or foreign commerce in an attempt to
execute or carry out the scheme.

The alleged scheme need not actually succeed in defrauding
anyone.

Each separate use of the interstate or foreign wire commu-
nications facilities in furtherance of a scheme to defraud by
means of false or fraudulent pretenses, representations, or prom-
ises constitutes a separate offense.
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the state of Louisiana for the purpose of ob-
taining film infrastructure tax credits rela-
tive to 807 Esplanade;

Second: that the scheme to defraud em-
ployed false material representations;

Third: that a defendant mailed something
or caused something to be sent through a pri-
vate or commercial interstate carrier for the
purpose of executing such scheme or at-
tempting so to do; and

Fourth: that a defendant acted with a spe-
cific intent to defraud.

4. Aiding and Abetting, 18 U.S.C. § 2

Because Counts 2 through 21 charged the de-
fendants with a violation of 18 U.S.C. § 2, the jury
was also instructed on aiding and abetting:

This provision makes it a crime for any-
one to “aid and abet” the commission of an
offense against the United States. Thus, in
addition to being charged with actually com-
mitting the wire fraud and mail fraud viola-
tions in Counts 2 through 21, the defendants
identified in those counts are also charged
with aiding and abetting these violations.

The guilt of a defendant in a criminal case
may be established without proof that the de-
fendant personally did every act constituting
the offense alleged. The law recognizes that,
ordinarily, anything a person can do for him-
self may also be accomplished by him
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through the direction of another person as
his or her agent, or by acting in concert with,
or under the direction of, another person or
persons in a joint effort or enterprise.

If another person is acting under the di-
rection of the defendant or if the defendant
joins another person and performs acts with
the intent to commit a crime, then the law
holds the defendant responsible for the acts
and conduct of such other persons just as
though the defendant had commaitted the acts
or engaged in such conduct.

Before any defendant may be held crimi-
nally responsible for the acts of others, it is
necessary that the accused deliberately asso-
ciate himself or herself in some way with the
crime and participate in it with the intent to
bring about the crime.

Of course, mere presence at the scene of a
crime and knowledge that a crime is being
committed are not sufficient to establish that
a defendant either directed or aided and
abetted the crime unless you find beyond a
reasonable doubt that the defendant was a
participant and not merely a knowing spec-
tator.

In other words, you may not find any de-
fendant guilty unless you find beyond a rea-
sonable doubt that every element of the of-
fense as defined in these instructions was
committed by some person or persons, and
that the defendant voluntarily participated



122a

in 1ts commission with the intent to violate
the law.

For you to find a defendant guilty of this
crime you must be convinced that the govern-
ment has proved each of the following beyond
a reasonable doubt:

First: that some person committed
the underlying offenses of wire
or mail fraud charged in Counts
2 through 21;

Second: that the defendant associated
with the criminal venture;

Third: that the defendant purposefully
participated in the criminal
venture; and

Fourth: that the defendant sought by
action to make that venture
successful.

5. False Statements, 18 U.S.C. § 1001

Finally, the jury was instructed on the law to ap-
ply to the false statement charges against Michael
Arata:

In Counts 22 through 25 of the indict-
ment, Michael Arata only is charged with
making false statements to a special agent of
the FBI. Title 18, United States Code, Sec-
tion 1001, makes it a crime for anyone to
knowingly and willfully make a false or
fraudulent statement in any matter within
the jurisdiction of the executive, legislative,
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or judicial branch of the government of the
United States.

For you to find Mr. Arata guilty of this
crime, you must be convinced that the gov-
ernment has proved each of the following be-
yond a reasonable doubt:

First: that the defendant made a false
statement to the FBI regarding
a matter within its jurisdiction;

Second: that the defendant made the
statement intentionally, know-
ing that it was false;

Third: that the statement was mate-
rial; and

Fourth: that the defendant made the
false statement for the purpose
of misleading the FBI.

A statement is material if it has a natural
tendency to influence, or is capable of influ-
encing, a decision of the FBI.

It is not necessary to show that the FBI
was in fact misled.

The word “willfully” means that the de-
fendant committed the act voluntarily and
purposely, and with knowledge that his con-
duct was, in a general sense, unlawful. That
1s, the defendant must have acted with a bad
purpose to disobey or disregard the law.
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I1.

Each defendant moved for a judgment of acquit-
tal at the close of the government’s evidence, after
the close of all the evidence,23 and, now, after the
judgment. In the alternative to the Rule 29 post-
judgment acquittal motions, each defendant also
moves for a new trial pursuant to Rule 33.24 The
Court first takes up the post-verdict motions for
judgments of acquittal.

A. Interstate Commerce (Counts 2, 4, and 7)

Mr. Hoffman and Mr. Arata contend that the
government failed to prove beyond a reasonable
doubt that emails forming the basis of certain wire
fraud convictions crossed state lines. To prove wire
fraud, the government must prove: (1) a scheme or
artifice to defraud; (2) material falsehoods; and (3)
the use of interstate wires in furtherance of the
scheme. United States v. Brooks, 681 F.3d 678, 700
(6th Cir. 2012). As to the interstate requirement,
this Court instructed the jury, “If you conclude that
the government has proven that emails sent or
caused to be sent by the defendants crossed state
lines during their transmissions, then you may also
conclude that the defendants transmitted or caused

23 The Court reserved decision on the defendants’ motions for
judgment of acquittal advanced after the close of the govern-
ment’s evidence and, again, after the submission of all evidence.

24 As previously noted, if the Court enters a judgment of acquit-
tal, the Court “must also conditionally determine whether any
motion for new trial should be granted if the judgment of acquit-
tal is later vacated or reversed.” Fed. R. Civ. P. 29(d)(1). Rule 33
applies to the conditional new trial determination.
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to be transmitted wire communications in interstate
commerce even if the sender and receiver of the
emails were in the same state.”

Count 2. Count 2 of the second superseding in-
dictment charges Mr. Arata and Mr. Hoffman with
wire fraud for Mr. Arata’s sending an email to Mal-
colm Dienes auditors Katie Kuchler Davis and
Steve Turner that included a certification for
$2,002,480 in construction costs. Both Mr. Arata
and the auditors were located in the State of Loui-
siana; thus, absent evidence beyond a reasonable
doubt that the email in question traveled an inter-
state path to reach its intrastate destination, this
wire communication cannot support federal wire
fraud convictions. In an attempt to show that Mr.
Arata’s email left the State, the government called
a paralegal employed by Yahoo!, Mr. Arata’s email
carrier. Ms. Hoyt’s unhelpful brief testimony on di-
rect examination by the government is telling:

Q: Good afternoon, Ms. Hoyt. My name 1is
Dall Kammer. I would like just to ask you a
couple questions. Who do you work for?

A: Yahoo.

Q: How long have you worked for Yahoo?
A: 3 Y5 years

Q: What does Yahoo do?

A: It’s an Internet company that has products
and services such as mail, messenger, search,
and other kinds of products and services, like
Flickr.
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Q: Email?
A: Yes.

Q: Between 2008 and the present, did Yahoo
have any email servers in the State of Loui-
siana?

A: No.

Q: One other question or two more questions.
The domain name michaelarata.com, 1s that
a Yahoo business address?

A: It’s a domain that Yahoo has hosted.

Q: If somebody in Louisiana—if Yahoo does
not have a server in the State of Louisiana
during that time period we talked about, if
there’s a resident in Louisiana that sends an
email-that’s a Yahoo client, sends an email
from their Yahoo account in Louisiana to
somebody else in Louisiana, does that email
have to go out of the state in order to be
transmitted?

A: Yes.
Q: Can you explain why that is?
A: No, I can’t explain it.

Q: Does it have to go through the server and
back?

A: Yes. It’s just that I'm a paralegal custo-
dian of records. You are asking me some tech-
nical question that I can’t provide.
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Q: Yes ma’am I understand. No further ques-
tions, Your Honor.

Hoyt Tr. 1-2. On cross examination, Hoyt repeatedly
stated that she did not know whether an email sent
from a Yahoo user in Louisiana to a non-Yahoo user
in Louisiana would have to travel through an out-of-
state server. Hoyt Tr. 3. She stated that she did not
know whether heavy Internet traffic would divert an
email from an interstate route. Hoyt Tr. 4. She stated
that she did not understand dynamic routing or
other technical features of Internet communica-
tions. Hoyt Tr. 6-7. The evidence the government
put forth was plainly insufficient to support a find-
ing that the email traveled interstate.25

The single question from the jury during deliber-
ations concerned the interstate commerce require-
ment. They wrote to the Court, “Have they every
[sic] had a [sic] internet server in Louisiana? Like
Yahool?] If so what year?” The Court responded, “All
the evidence that was admitted during trial is now
before you for your consideration. Your verdict must

25 But see United States v. Siembida, 604 F. Supp. 2d 589, 596-
97 (S.D.N.Y. 2008) aff’d sub nom. United States v. Price, 374 F.
App’x 189 (2d Cir. 2010) (finding sufficient evidence that an
email to and from persons in New York passed in interstate com-
merce where it was stipulated that a Time Warner Cable engi-
neer who was familiar with the email system would testify that:
(1) the servers were located in Pennsylvania; (i1) any email sent
via the defendant’s email address would have been routed
through Pennsylvania; and (ii1) the engineer examined an email
sent by the defendant four days after the email at issue and con-
cluded that the defendant had configured his email system to
route through the Pennsylvania servers).
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be based solely and only on the evidence and my in-
structions on the law, and nothing more. Thank
you.” The jury, seemingly unsure whether any email
necessarily had to leave the State, nonetheless
found that the government offered evidence that
proved beyond a reasonable doubt that the email
from Mr. Arata in Louisiana to auditors in Louisi-
ana crossed state lines. The guilty verdicts on Count
2 cannot stand.

The government, in response to a challenge to its
evidence, submits that the defendants knew Ms.
Hoyt would be testifying on behalf of Yahoo, knew
that she did not have technical expertise, and yet
failed to offer a countervailing expert who could
show that the email traveled through a server in
Louisiana. This incendiary and petulant suggestion
as to how the defendants could have strengthened
their case fundamentally perverts the American
criminal justice system and would destroy the very
foundation of constitutional due process. This Court
reminded the jury throughout the trial, and the gov-
ernment 1s reminded now, that the defense has no
burden to disprove guilt; the burden rests entirely
with the government to prove each element of each
offense beyond a reasonable doubt. That the govern-
ment resorts to an attempt to shift the burden of
proof to the defense further underscores the insuffi-
ciency of their evidence as to Count 2. A judgment
of acquittal must be entered.

Counts 4 and 7. Mr. Hoffman and Mr. Arata sub-
mit that Counts 4 and 7 fail to satisfy the interstate
commerce requirement as well because they are
emails from Mr. Arata in Louisiana to Stelly (and
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Kuchler in Count 7) in Louisiana, and, out-of-state,
Mr. Hoffman is merely copied on the emails. The
parties stipulated at trial that the servers for
@T7artspictures.com, Mr. Hoffman’s email domain,
were located in California and the United Kingdom
at all times. The only evidence that the government
offered to support its charge that these emails send-
ing materials to the State of Louisiana left the State
was thus: (1) the testimony of Ms. Hoyt that emails
from and to intrastate persons may leave the State;
and (i1) the stipulation that the Seven Arts servers
were located out of state. The jury was presented
with no evidence as to the locations of the State’s
and Malcolm Dienes’s servers and with no evidence
as to how an email to two different email addresses
on two different domains travels. Does the email in
its entirety travel to an out-of-state server to reach
its intrastate and interstate destinations? Or does
the communication split to take two separate paths:
one intrastate to Stelly (and Kuchler) in Louisiana
and another interstate to Peter Hoffman in Califor-
nia? Unfortunately, the law has not kept up with
technology, and the Court has before it no instruc-
tive case literature on the subject at hand. The
Court, much like the jury, is left only to guess
whether the transmissions to Stelly and Kuchler
left the State of Louisiana on their way to them. To
find that they did with the information available
would require not just impermissibly “piling infer-
ence upon inference,” but fabricating pivotal factual
conclusions from whole cloth. Unbridled conjecture
cannot support guilty verdicts.
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The government, in an effort to save these counts
from their jurisdictional defects, contends that Mr.
Arata’s communication to Mr. Hoffman was in and
of itself in furtherance of the scheme to defraud. But
in Count 4, Mr. Arata and Mr. Hoffman are charged
with sending to the State the first application for
tax credits and the supporting documents. The sub-
mission includes the Malcolm Dienes report and a
letter from Mr. Hoffman himself. In Count 7, they
are charged with sending to the State invoices and
vendor payment certifications for the $2 million in
construction and $1 million in film equipment. This
Court cannot fathom how sending to Mr. Hoffman
documents that he already had in his possession
(and that he had helped to prepare) could somehow
further the scheme, and no such evidence was pre-
sented at trial. See United States v. Evans, 148 F.3d
477, 483 (5th Cir. 1998)(distinguishing communica-
tions that were “for the purpose of executing the
scheme” from those that were “entirely incidental to
the scheme”). The Court must enter judgments of
acquittal on Counts 4 and 7.

B. In Furtherance of Scheme to Defraud? (Wire
Fraud Count 3)

Count 3. In Count 3, Mr. Hoffman and Mr. Arata
are charged with wire fraud for an email on Febru-
ary 25, 2009, from Mr. Arata to Mr. Hoffman, at-
taching the General Ledger of Seven Arts Pictures
Louisiana, LLC, a document that Mr. Hoffman al-
ready had (and undoubtedly helped to prepare as it
1s SAPLA’s General Ledger). Mr. Arata writes, “Pe-
ter, This is what was sent to them [Malcolm Dienes].
We should go through this carefully and make sure
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they are capturing all of the expenses.” In an email
several weeks earlier, Mr. Arata had indeed sent
the same General Ledger to Kuchler and copied Mr.
Hoffman. See Gov't Ex. 88. There is thus no doubt
that Mr. Hoffman already had the General Ledger
before this February 25, 2009, email and that he al-
ready knew that it had been sent to the Malcolm
Dienes firm. By the time of the February 25 email,
the audit was complete, and the first film infra-
structure tax credit application was submitted to
the State the following day. The government offered
no evidence as to how an email from Mr. Arata to
Mr. Hoffman sending for his review a document he
already had was sent for the purpose of furthering
the scheme to defraud. In opposition to the motions
for judgment of acquittal, the government offers the
conclusory statement that “[t]his wiring was for the
purpose of executing the scheme in that Arata pro-
vided Hoffman a copy of the Seven Arts general
ledger that Arata had given Davis,” adding that the
General Ledger contained the Departure and Du-
vernay payments that form the basis of several wire
fraud counts. But Mr. Hoffman already had the
ledger and was no doubt familiar with its purpose
and thus sending it to him again in no way sought
to further the scheme. No rational juror could have
found that there was sufficient evidence to support
guilty verdicts on Count 3.

C. Legal Fees (Wire Fraud Counts 5 and 13;
False Statement Counts 22 and 23)

It is clear from the evidence at trial that Mr.
Arata, an attorney, spent many hours working on
the 807 Esplanade project. Likewise, Mr. Hoffman,
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a tax attorney, spent many hours on the project. Mr.
Hoffman’s inclusion of legal fees for this work re-
sulted in two guilty verdicts for himself and four
guilty verdicts for Mr. Arata: (1) in Count 5, Mr.
Arata and Mr. Hoffman are found guilty of wire
fraud for Mr. Arata’s sending to Kuchler and Mr.
Hoffman, copying dJerry Daigle, an amended
SAFELA Operating Agreement that was allegedly
sent to justify the inclusion of fabricated legal fees;
(11) in Count 13, Mr. Arata and Mr. Hoffman are
found guilty of wire fraud for an email sent by Seven
Arts employee Marcia Matthew to Kuchler, copying
Mr. Hoffman, in which she attaches invoices for le-
gal work provided by Mr. Hoffman and Mr. Arata;
(111) in Count 23, Mr. Arata is found guilty of giving
a false statement to the FBI when he said that he
“was not aware” that the legal fees were submitted
to the State in the 2010 tax credit application; and
(iv) in Count 22, Mr. Arata is found guilty of giving
a false statement to the FBI when he said that he
“terminated his relationship with defendant Peter
Hoffman in or about July 2009” in large part be-
cause of the subsequent legal fees communications.

Counts 5 and 13. On December 21, 2009, Marcia
Matthew sent Kuchler an email with several attach-

ments, including invoices for legal work performed
by Mr. Hoffman and Mr. Arata.26 This email is the

26 Also attached to this email is a Seven Arts Filmed Entertain-
ment Louisiana LLC Limited Liability Operating Agreement, a
Loan and Security Agreement between New Moon Pictures, LL.C
(as lender) Seven Arts Pictures Louisiana LLC (as debtor), and
as Exhibit A to the Loan and Security Agreement a spreadsheet
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subject of Count 13. An invoice dated November 25,
2008 stated that Mr. Arata worked 425 hours and
Mr. Hoffman worked 177.8 hours; a second dated
April 20, 2009 stated that Mr. Arata worked 75.5
hours and Mr. Hoffman worked 34.97 hours; and a
third dated June 30, 2009 stated that Mr. Arata
worked 240 hours and Mr. Hoffman worked 212.8
hours totaling, among the three, just over $350,000:
740.5 hours at a rate of $275 per hour, or
$203,637.50, for Mr. Arata; and 425.57 hours at a
rate of $350 per hour, or $148,949.50, for Mr. Hoff-
man.2” The invoices were from SAFELA billing
SAPLA. That same day, December 21, Stephanie
Dillon, who worked at Seven Arts Pictures in Los
Angeles, emailed to Mr. Arata an invoice for 807 Es-
planade legal fees. Arata Ex. 121. Six minutes after
receiving the invoice, Mr. Arata forwarded it to
Jerry Daigle and wrote, “He wants to submit this for
tax credits. Ha!” Arata Ex. 121. Daigle joked back,
“It’s a nice round number ... like all legal fees!”
Arata Ex. 123. Mr. Arata responded, “And since I
was not his lawyer for the deal, it makes it even bet-
ter. What he could submit and what is actual are
the bills he got from Guy Smith, even the Jones
Walker bills. But instead, he claims to he [sic] a
Louisiana lawyer and puts me down as receiving
$150K in fees! Love it. Is there any way that I let

entitled SAFE LOUISIANA Interest calculation based on actual
draws.

27 Count 23 charging Mr. Arata for giving a false statement to
the FBI about the legal fees states the relevant figure as
$350,000. Agent Blythe testified that he was confused about the
dollar amount.
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this go through?” Daigle suggested, “Maybe you
should respond with the suggestion of including
Guy Smith and Jones Walker rather than you?” And
finally, Mr. Arata wrote, “Good call!” Arata Ex. 123.

In the course of auditing these invoices, Kuchler
emailed Mr. Hoffman and Ms. Matthew on Decem-
ber 28, 2009, seeking “third party verification” and
asked whether Mr. Hoffman and Mr. Arata were
paid the hours billed. Mr. Hoffman answered that
“[t]he company was paid, not us. We both have eq-
uity in the company.” Gov’t Ex. 123. Kuchler then
reached out to Mr. Arata to corroborate that Mr.
Arata worked the hours reflected on the invoices;
she emailed Mr. Arata a copy of the invoices on De-
cember 28, 2010, asking whether he “approve[s] the
hours on those invoices for Seven Arts?” In re-
sponse, Mr. Arata jokes about how the invoices con-
tain a city called New Orleans, California. Gov’t. Ex.
121.

Kuchler testified that she called Mr. Arata at
some point, and he told her that he did provide
many more than 740.5 hours of legal work on the
807 Esplanade project, but that he was never paid
for that work. Her billing entries confirm that on
January 6, she “met with Michael to go over attor-
ney fees.” Arata Ex. 1. Kuchler then wrote to Mr.
Hoffman the next day on January 7, 2010: “Michael
stated that he did not receive the money for which
you are billing a company he has no interest in, so I
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am taking out his hours and fees of $203,637.50.”728
Gov't Ex. 135. Mr. Hoffman responds to her email:

Michael did not receive this money because he
1s an equity owner as I thought he proved to
you. He acknowledges that the value for his
services 1s the increase in value of his equity
in the project, which is what he told me he told
you. He will confirm that and this also can be
included in the rep letter. Please reconsider.

Kuchler testified that Mr. Hoffman told her that cash
was paid to SAFELA for the fees. She stated at trial,
“So the cash was paid to a related entity that first Mi-
chael said he didn’t have an equity interest in and
then I got a document that showed he did have an eq-
uity interest in, and he confirmed that he did have
an equity interest in that company.” Kuchler Tr. 62.

On January 8, 2010, Mr. Hoffman, in response to
Kuchler’s statement that she would be removing the
$203,637.50 in legal fees paid to Mr. Arata, wrote,
“Michael will be here momentarily. He told me he
had sent you a note as well as a copy of the SAFELA

28 Through its witnesses and evidence, the government offered
two alternative theories as to how an alleged scheme to defraud
regarding the legal fees was accomplished. Kuchler gave two ver-
sions of how Mr. Arata was supposedly paid for his work: either
cash was paid to SAFELA, and Mr. Arata had an interest in that
company, and thus it was as if he himself had been paid; or, no
cash was paid to anyone, and Mr. Arata was granted an interest
in SAFELA in exchange for the work he had done. The govern-
ment presented no evidence as to the payment scheme.
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operating agreement reflecting Voodoo’s interest.”29
Gov’t Ex. 137. Kuchler responded:

Michael did not send me a note. He send [sic]
me the operating agreement for the company
he does have interest in, not in the company
that was invoiced. I told you what he said. He
does NOT agree with the invoices produced by
Marcia from the company that he stated he
has no equity in.

Mr. Hoffman replied,

Michael told me the exact opposite yesterday.
We will call and write to you together to elim-
inate the confusion caused by him. We had
four conversations yesterday, confirmed with
Jerry Daigle and made me revise the SAFELA
operating agreement twice to their benefit,
just so you understand my dizziness.

Kuchler responds, “I understand your dizziness all
right! I don’t understand why he would tell me one
thing and you another. I did not receive those docs.
Once, [sic] I get, that is fine. We will include the legal
fees.” The conversation then shifts to other topics.

Five days later on January 12, 2010, Kuchler
had a conversation with Mr. Arata, his Voodoo Stu-
dios business partner Jerry Daigle, and Mr. Hoff-
man “concerning SAFELA’s amended operating
agreement and members of the company.” Arata Ex.

29 To be clear, there are two email chains between Kuchler and
Mr. Hoffman that begin with her saying she will exclude the le-
gal fees because Mr. Arata said he did not receive payment.
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1. Mr. Arata then emails her that amended operat-
ing agreement, which is amended to add Voodoo’s
ownership interest, writing, “As we mentioned on
the phone, attached is the executed SAFELA Oper-
ating Agreement evidencing Voodoo’s 40% interest
in this entity. We hope this helps you and Peter
wrap up the SAPL audit.” This email is the subject
of Count 5. Jerry Daigle, Mr. Arata’s partner in Voo-
doo, was copied on this email. He testified at trial
as to why Kuchler was sent the SAFELA operating
agreement: Voodoo Studios already had a 40% in-
terest in SAPLA, but SAFELA was to be the entity
that would operate the facility, so “for Voodoo to get
the same economics it had been promised by Seven
Arts, it needed to have the same ownership interest
in SAFELA as it had in SAPLA.” Daigle Tr. 30. He
testified that that was the subject matter of the Jan-
uary 12, 2010, phone call with Kuchler; legal fees
were never mentioned. Mr. Daigle explained that
“Ms. Kuchler was trying to determine who were all
the related parties in the Seven Arts Pictures Loui-
siana transaction. And she just wanted to know the
ownership of the companies and the structure.” Dai-
gle Tr. 16. Notably, it is undisputed that the auditor
needs to be advised as to related parties and must
include, in the Notes to the Cost Report, a descrip-
tion of all related party transactions.
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The government contends that, contrary to Jerry
Daigle’s testimony, which is supported by other rec-
ord evidence,30 Mr. Arata sent the SAFELA operat-
ing agreement to support Mr. Hoffman’s claim that

30 Jerry Daigle’s explanation as to why Kuchler was sent the
amended SAFELA operating agreement is corroborated by other
evidence at trial. Mr. Arata transmitted operating agreements
to auditors, and was consulted in his capacity as a member of
Voodoo, which had an ownership interest in the project, on more
than one occasion. For example, during this same time period on
December 31, 2009, Mr. Arata, by email, sent the SAPLA oper-
ating agreement to Kuchler, copying Jerry Daigle, stating:

I am attaching the following:

Copy of the Operating Agreement of Seven Arts Pic-
tures Louisiana showing the ownership of Voodoo Stu-
dios, LLC as 40% of that entity.

Certificate of Ownership setting forth evidence of the
various ownership interests in Voodoo Studios, LLC.

Arata Ex. 164. Mr. Daigle testified that he was not aware that
transmission of this operating agreement had anything to do
with legal fees; rather, it was Daigle’s understanding that
Kuchler needed both the SAPLA operating agreement as well as
the amended SAFELA operating agreement “[s]o that she could
have that information for related parties.” Daigle Tr. 20. Also
around this same time, on January 7, 2010, Mr. Hoffman sent
Mr. Arata (in his capacity as member of Voodoo) a request that
he “countersign for Voodoo and send this on to Katie Kuchler”
apparently relating to work other attorneys were performing in
order to structure the project to qualify for a different type of tax
credits, historical tax credits. Mr. Arata replied that he would
sign a corrected version once his suggested changes are made to
the circulated agreement and once Mr. Hoffman explains the
structure of the proposed transaction. Mr. Hoffman responded to
Mr. Arata:

Linda is sending it back now. SAPLA will enter into a
lease agreement with a new LLC call 807 Esplanade
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he was paid in some way for his legal work. In sup-
port, the government relies on two pieces of evi-
dence: Kuchler’s testimony that she believes that is
why she received the operating agreement, and an
email from Mr. Hoffman to Mr. Arata on January
12, 2010, in which he says, “I just talked to Jerry
who said everything is ok. Please send the email to
Katie ASAP so that she doesn’t get any more suspi-
cious than she already is. Calhouns?” Gov’t Ex. 143.
On direct examination, Kuchler was asked what the
“suspicious” email had to do with. She answered, “I
can only speculate the legal fees.” Kuchler Tr. 74
(emphasis added). Kuchler then explained her un-
derstanding that when Mr. Arata sent her the
amended SAFELA operating agreement, “[t]his cor-
roborated that he got an equity interest in exchange
for the legal fees, a cash equivalent, which was the
equity interest.” Kuchler Tr. 75.

But lacking from Kuchler’s testimony and the ev-
1idence is any mention that it was Mr. Arata’s belief
or intention, or that Mr. Arata told her that the
change in equity interest corroborated, or had any

Avenue MT LLC in which the tax credit investors will
invest. That LLC will enter into an operating lease
with SAFE LA for the operation of the facility. Nixon
Peabody has drafted the first lease and Claire Durio is
drafting the operating lease (which may not yet be cir-
culated). I'll have Claire send copies of both to you.

Mr. Arata then emailed Mr. Hoffman’s response to Jerry Daigle,
stating “I need your help with this. Over my head.” To which
Jerry Daigle responded: “Yes, but the good thing is that these
are real parties who are drafting real documents for the purpose
of the Historic Tax Credits.” Arata Ex. 276.
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connection with, purported legal fees. Her specula-
tion based on inferences she drew from statements
made by Mr. Hoffman does not trump the absence
of evidence implicating Mr. Arata. The government
suggests that sufficient evidence supports a finding
that Mr. Arata “relented” on the legal fees submis-
sion, but that suggestion is based entirely on prose-
cutorial advocacy anchored only by Kuchler’s spec-
ulation.

Moreover, and critical to sustaining Mr. Hoff-
man’s conviction on the legal fees expenditure, the
government produces no evidence that submission
of legal fees was in fact improper. It offers only the
statement by Mr. Arata that he did not believe the
fees should have been submitted,3! though he did

31 Jerry Daigle testified that he “agreed with [Mr. Arata’s] sug-
gestion that [Seven Arts] would be better off submitting third-
party legal fees rather than related-party legal fees.” Daigle Tr.
29. In other words, in the opinion of some, although perhaps le-
gal fees of principals who are also attorneys were not the purest
legal fees expenditure to submit, legal fees were proper expend-
itures if the hours were worked and the market rate was
charged. No witness testified that such legal fees did not qualify.

Although the government would have the Court uphold Mr.
Arata’s conviction on the legal fees expenditures, in part on the
ground that Mr. Arata stated his belief that his and Mr. Hoff-
man’s fees should not have been submitted, the government
acknowledges as it must that Mr. Arata had already contem-
plated legal fees on the 807 Esplanade project being submitted
for tax credits. Gov't Ex. 198 (Arata discussing how law firm
should be paid “to properly document expenses for tax credit pur-
poses.”). And the government concedes that Arata and Hoffman
both had law degrees “which made claiming their own legal work
an obvious expenditure to submit.”
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confirm that he worked the hours, and there was no
evidence disputing that the hours were not worked.
In fact, Kuchler ended up including the legal fees
because she confirmed that the hours were worked
and the rate charged was in accordance with market
standards. Another auditor witness, Mr. Craig
Silva, also testified that legal services qualify for
tax 31 credits. Silva Tr. 29. Given that the only sup-
port for Count 5 is speculation and inferences, the
convictions on that count cannot stand.

Likewise, considering in isolation the legal fees
expenditure of Count 13, the Court finds insuffi-
cient evidence supporting guilty verdicts. As to Mr.
Arata, the evidence presented at trial failed to even
suggest that he was aware that legal fee invoices,
which were transmitted to Kuchler on December 21,
2009 in Count 13, had been created, until they were
sent to him after they had been sent to Kuchler. Up
to and including post-trial briefing, Mr. Arata main-
tains that there is insufficient evidence proving the
government’s theory that he ultimately acquiesced
in providing support for legal fees. The Court
agrees.

Additionally, viewing the evidence in the light
most favorable to the government, there is insuffi-
cient evidence to support a wire fraud conviction of
Mr. Hoffman for submission of legal fee invoices.
There was no dispute in the testimony at trial that
legal services performed for the project could qualify
as expenditures under the infrastructure tax credit
program. Witnesses like Kuchler and Silva agreed
that, so long as the hours were worked and the mar-
ket rate was applied, attorney expenses qualified as
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an expenditure. Although the government insists
that the evidence suggested that Kuchler had rea-
son to be suspicious of accepting the legal fees in-
voices in support of tax credits, that falls short of
proving the elements of wire fraud beyond a reason-
able doubt, as opposed to repeated resort to specu-
lation and inference. The Court finds that there was
insufficient evidence that submission of legal fees as
expenditures constituted a scheme to defraud, in-
volved false, material misrepresentations, or that
the defendants had the specific intent to defraud;
accordingly, a judgment of acquittal is warranted.

Mr. Hoffman is not entitled to a judgment of ac-
quittal as to Count 13, however. This is so because,
regardless of the legal fees expenditure, the Court
finds that a rational juror could have concluded that
Mr. Hoffman committed wire fraud when he caused
to be submitted by Seven Arts employee, Marcia
Matthew, the $10 million New Moon loan document
and accompanying spreadsheet detailing the “inter-
est calculation based on actual draws”; other docu-
ments sent by Matthew on December 21, 2009 in
Government Exhibit 13 (Count 13).32 That 1s, view-
ing the evidence in the light most favorable to the
government, the evidence supports a finding that
Mr. Hoffman created or caused to be created a doc-
ument styled as a $10 million loan from Susan Hoff-
man’s company, New Moon; Mr. Hoffman signed the
document and purportedly signed for Mrs. Hoffman;
Mr. Hoffman then created draws on the $10 million

32 This inter-company loan agreement is also addressed in Count
19.
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loan to claim interest expenditures. Gov’'t Ex. 145.
A rational juror could have concluded based on the
evidence at trial that the interest expenditures were
circular transactions in which no real draws were
made and that no $10 million loan ever existed. Ac-
cordingly, Mr. Hoffman has not carried his burden
to show that a judgment of acquittal is warranted
as to him on Count 13.

Even though Mr. Arata was found guilty of con-
spiracy, and the Court finds that sufficient evidence
supported the guilty verdict on Count 1 (see the
analysis addressing conspiracy at the conclusion of
Part II), Mr. Arata is nevertheless entitled to a judg-
ment of acquittal on Count 13.33 This is so because
the evidence at trial shows that, in August 2009, he
withdrew from representing Mr. Hoffman and from
being Seven Arts’ point person on the 807 Espla-
nade infrastructure project. He consulted with an
ethics attorney and communicated his withdrawal
to everyone involved in the infrastructure project.
The loan and other documents sent by Matthew on
December 21, 2009 occurred months after Mr. Arata
withdrew from the conspiracy. Thus, he is not liable
for the post-withdrawal acts of Peter Hoffman.

Accordingly, Mr. Arata is entitled to a judgment
of acquittal on Counts 5 and 13, and Mr. Hoffman is
entitled to a judgment of acquittal on Count 5 but
not Count 13.

33 The issue of conspiracy, withdrawal, and liability for post-
withdrawal acts of coconspirators is more completely addressed
at the conclusion of Part II.
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Count 23. Does the evidence support a guilty ver-
dict on Count 23, charging Mr. Arata with giving a
false statement to the FBI when he said that he
“was not aware” that his legal fees were submitted
to the State in the 2010 tax credit application? The
evidence supporting this count is the same that un-
derlies Counts 5 and 13 -- namely, Kuchler’s specu-
lation as to Mr. Arata’s understanding of the inclu-
sion of the fees...and nothing more. On cross exami-
nation, FBI Agent Blythe gave the following testi-
mony:

Q: [Y]ou don’t have any evidence that Mi-
chael ever saw that cost report before it was
submitted to the state, do you?

A: No. I have that he was discussing these le-
gal fees with the auditor who was working on
the audit to submit this cost report to the
state.

Q: But you don’t have any evidence that he
saw the cost report, correct?

A: T can’t put it in his hand.
Blythe Tr. 57-58.

Thus, the evidence that the government has is
Mr. Arata telling Kuchler that he did not get paid
for legal services. In fact, this Court noted in a prior
Order and Reasons, in which it found that the gov-
ernment failed to prove the other false statement
counts even by a preponderance of the evidence,
that whether “Mr. Arata saw the tax credit applica-
tion ... will certainly be a factor for the government
to contend with when it is tasked with proving guilt
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beyond a reasonable doubt.” Order and Reasons,
United States of America v. Michael P. Arata, No.
14-022, p. 26 n.16 (Mar. 6, 2015). Not only did the
government fail to prove at trial that Mr. Arata saw
the application, the case agent, Special Agent Bobby
Blythe, testified under oath that he had no evidence
at all that Mr. Arata did in fact see the application.
The jury seemed to agree; they acquitted Mr. Arata
of Count 17, which charged him with wire fraud for
submitting that same 2010 tax credit application.
That the jury also found that Mr. Arata knew at his
proffer session with the FBI that these fees had
been submitted is simply not rational and is not
supported, at all, by the evidence. Moreover, given
the absence of evidence as to the impropriety of the
legal fees themselves, whether Mr. Arata knew that
they had been submitted to the State may well be
immaterial; at the least, their materiality was never
proven -- or even mentioned -- at trial.

Count 22. The legal fees issue plays an integral
role in Count 22 as well. The government charged
Mr. Arata for giving a false statement when he said
in his proffer session that he terminated his rela-
tionship with Mr. Hoffman in summer 2009.34

34 To be precise, the government charged in Count 22:

MICHAEL ARATA stated that he terminated his relationship
with defendant PETER HOFFMAN in or about July 2009, when
in truth and in fact, as he then well knew, he had continued
working with PETER HOFFMAN including reviewing and pre-
paring information for the January 20, 2010 application for tax
credits and other tax credit related business ventures.
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Every trial witness who knew any details about
Mr. Arata’s participation with the 807 Esplanade
project testified that Mr. Arata left the project at
some point, and several were able to pinpoint sum-
mer 2009, even more specifically August of that
year. Agent Blythe also confirmed that people who
did not testify but were part of his investigation con-
firmed that Mr. Arata left the project in summer
2009. That Mr. Arata “was no longer involved in the
day-to-day operations of that venture,” as Agent
Blythe testified, was not enough. He testified, “The
one key issue that I've considered was this legal fees
1ssue with the audit.” Blythe Tr. 63, 28. That was it.

Nonetheless, the government tried to create a
cloud of mischief surrounding the termination,
showing: emails from Mr. Hoffman to Mr. Arata af-
ter summer 2009 (which, it turns out, remain unre-
sponded to to this day), Gov’t Exs. 428, 451; an
email about old business, Gov't Ex. 449; an email
from Mr. Hoffman in which Mr. Arata responds re-
garding the uneven treatment the State is doling
out, Gov't Ex. 450. Agent Blythe testified that these
emails were part of his determination that Mr.
Arata lied to him about terminating his relationship
with Mr. Hoffman.

The question of Mr. Arata’s termination of his
relationship with Mr. Hoffman is complicated by the
fact that Mr. Arata was Mr. Hoffman’s local attor-
ney on several ongoing projects. Thus, as legal eth-
ics professor Dane Ciolino testified, Mr. Arata was
not able to turn his back completely on Mr. Hoff-
man. He could not wholly disassociate, ethically.
There was no dispute in the evidence offered at trial
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that Mr. Arata had an ethical obligation to help Mr.
Hoffman wrap up issues related to his representa-
tion and to communicate with him when necessary.

On cross-examination, defense counsel asked
Agent Blythe whether he knew, based on the advice
of Dane Ciolino, that Mr. Arata had obligations as a
lawyer to provide information and respond to some
requests from Mr. Hoffman and 807 Esplanade.
Agent Blythe answered, “I understand he was given
that advice. I mean, my understanding is he’s a
business partner to him. But beyond that, I'm not —
I don’t know what exactly his obligations would be
as an attorney.” Blythe Tr. 63. A few minutes later
the agent testified, after being asked about Mr.
Arata’s obligation to maintain communication with
Mr. Hoffman and not about Mr. Arata’s reporting
restrictions,

I know he talked to an attorney about it to get
their advice. I don’t remember exactly what,
you know, he was — I know he was supposed
to report up the chain. He told me that, that
he had to report up the chain, not out. But
that — I don’t —beyond that, I don’t know what
his attorney’s advice was to him about dealing
with Peter Hoffman.

Blythe Tr. 67. And therein lies the problem. Agent
Blythe had no idea what ethical obligation Mr. Arata
owed Mr. Hoffman as an attorney, and he did not find
out before Mr. Arata was charged with making a false
statement.

The government’s incomprehension of the nu-
ance surrounding Mr. Arata’s termination with Mr.
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Hoffman is only amplified by the fact that the gov-
ernment had in its hands at the January 2014 prof-
fer session with Mr. Arata a termination letter that
he wrote to Mr. Hoffman on August 6, 2009. Alt-
hough Agent Blythe testified that he “didn’t know”
about the attorney/client relationship between Mr.
Arata and Mr. Hoffman, the termination letter in
Agent Blythe’s possession very clearly pertains to
legal representation: it is entitled “T'ermination of
Representation,” and it states in the opening para-
graph, “I believe that it is appropriate for you to find
new representation in Louisiana for your endeav-
ors.” Arata Ex. 113. The letter then lists six ongoing
projects and their status. Regarding 807 Esplanade,
he specifically writes,

I will assist with the renovation and comple-
tion of 807 Esplanade as my time permits.
However, I cannot in good faith retain any ti-
tle with the company, as I do not have the
time to dedicate to this matter properly.
Therefore, I resign from any official capacity I
have with Seven Arts Pictures Louisiana,
LLC. Since I have an ownership interest in
the property by virtue of my membership in
Voodoo Studios, LLC, I will continue to assist
maximizing the value of the property and the
project.

Despite the clear contours of the termination of rep-
resentation, the government quite oddly points to un-
answered emails, responses to questions about old or
ongoing projects (including other tax credit projects),
and Mr. Arata’s statement to Kuchler that he was not
paid for legal services in support of its charge that he
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lied to Agent Blythe when he stated that he termi-
nated his relationship with Mr. Hoffman in summer
2009. The government’s black-and-white under-
standing of “termination”, which is utterly divorced
from the context of evidence, has no place in the fac-
tual complexion of this case.35 More troubling than

35 The government argues in its post-verdict briefing that “the
evidence at trial showed that after Arata and Hoffman had a
falling out in August of 2009, they reconciled.” The government
offers its Exhibit 446 in support of this reconciliation. Govern-
ment Exhibit 446 is an email string starting on November 11,
2009 and continuing through November 12, 2009 among, first,
Jerry Daigle and Michael Arata, and then adding Peter Hoffman
concerning the “debt schedule for the NOTD tax credit deal.”
NOTD, or Night of the Demons, was a film production deal un-
related to the 807 Esplanade project. NOTD was on Mr. Arata’s
“list of ongoing matters and their status” in his August 6, 2009
termination letter to Peter Hoffman.

By framing this email exchange as a “reconciliation,” the
government ostensibly concedes that Mr. Arata and Mr. Hoff-
man parted ways, a concession that there is no evidence to sup-
port government’s false statement count that Mr. Arata lied
about terminating the relationship. To participate in the govern-
ment’s exercise of semantics, if Mr. Arata lied about terminating
his relationship with Mr. Hoffman, then, one wonders, how could
there be a reconciliation? (A “reconciliation” that is not sup-
ported by evidence.) More than semantics is at stake, here. The
government would do better to focus on professional advocacy
rather than isolating from context (and evidence!) -- to the point
of distortion -- statements made to it in a proffer session to
achieve conviction. It is troubling that the government charges
that Mr. Arata lied and in identifying the fact or manner of that
“lie,” the government charges “in truth and in fact” Mr. Arata
had continued working with Mr. Hoffman. The evidence at trial
showed that Mr. Arata did not lie to the FBI about the parame-
ters of the termination of his representation of Mr. Hoffman. No
rational juror could have found otherwise.
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Mr. Arata’s conviction of Count 22 not being sup-
ported by adequate evidence, there is no evidence
supporting a conviction on a charge that he lied
about terminating his relationship with Peter Hoff-
man; the evidence at trial (the same evidence the
government relies on to suggest that Mr. Arata lied
about terminating his relationship) showed that Mr.
Arata 35 conducted himself within the parameters
of the advice of ethics counsel and consistent with
the August 6, 2009 termination letter. No rational
juror could have concluded that the government
proved beyond a reasonable doubt that Mr. Arata
lied when he stated he terminated his relationship
with Peter Hoffman in July 2009.

Thus, as to the legal fees used to support convic-
tions on two counts as to both Mr. Hoffman and Mr.
Arata (Counts 5 and 13) as well as two additional
convictions for Mr. Arata (Counts 22 and 23), none
1s supported by sufficient evidence; no rational juror
could have convicted Mr. Arata or Mr. Hoffman on
these counts. However, because there was sufficient
evidence to support a jury verdict against Mr. Hoff-
man on Count 13 due to the loan documents being
transmitted, he is not entitled to acquittal on that
count. Thus, the Court will enter judgments of ac-
quittal for Mr. Arata on Counts 5, 13, 22, and 23 and
as to Mr. Hoffman on Count 5.

D. Duvernay/Departure Expenditures, Circular
Transactions (Wire Fraud Count 6 and False
Statement Counts 24 and 25)

Count 6. The wire fraud of Count 6 focuses an
April 7, 2009 email from Mark Halvorson of Seven
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Arts to Chris Stelly in which Halvorson sends in-
voices for construction and film equipment. The in-
voices attached to the email are (a) a five-page in-
voice (invoice # SAE210100) dated October 2, 2008
directed to Seven Arts Filmed Entertainment Loui-
siana, LLC from Departure Studios NOLA, for film
equipment listed on the 1invoice totaling
$1,027,090.00; and (b) a three-page invoice (invoice
# 2345) dated July 12, 2008 “billed to” Seven Arts
Pictures Louisiana, LLC from Leo Duvernay, LLC,
for construction expenses totaling $2,002,480.00.36
Government Exhibit 7 is an email dated May 14,
2009 from Michael Arata to Chris Stelly, copying
Ms. Kuchler and Mr. Hoffman in which Mr. Arata

writes:

Following are the items you requested for the
SAPL project.

1. Independent verification we received from
the contractor and equipment vendor for Mal-
colm Dienes. These set [sic] for the payments
received and items paid for (a separate email
will follow with the contractor). The equip-
ment vendor is a Louisiana company (see at-
tached), but they DID NOT charge tax on the

items sold.

36 Government Exhibit 2 is an email from Mr. Arata to Kuchler
attaching a payment confirmation signed by Leo Duvernay in
which Duvernay “confirm|[s] that the following invoice has been
paid.” The invoice listed is invoice # 2345, dated July 12, 2008
for the amount of $2,002,480.00.
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If this needs to be addressed, please let me
know and I will have Seven Arts and Depar-
ture resolve this matter.

Attached to this May 14, 2009 email is a payment con-
firmation dated February 4, 2009 in which Departure
Studios NOLA through Damon Martin signs to “con-
firm that the following invoice has been paid.” The in-
voice referenced in the payment confirmation is the
same five-page invoice (also included as an attach-
ment to this email) attached to the email that is the
subject of Count 6, invoice #SAE210100 for
$1,027,090.00 in equipment; also attached to the
email of Exhibit 7 is the same payment confirmation
from Leo Duvernay that is included in Government
Exhibit 2 and the same three-page Duvernay in-
voice numbered 2345 for $2,002,480.00.

Peter Hoffman and Michael Arata were con-
victed of the wire fraud charged in Count 6; Susan
Hoffman was acquitted. Count 6 questions the pro-
priety of the Leo Duvernay and Departure Studios
expenditures.3” Mr. Hoffman’s and Mr. Arata’s mo-
tions for judgment of acquittal focus on whether

37 Similarly, Count 2 involves the Duvernay payment confirma-
tion and Count 7 involves both the Duvernay and Departure in-
voices and payment confirmations.

In addition to its argument that its Exhibit 6 email “helped
induce Stelly to accept the grossly-inflated Duvernay expendi-
ture and the fictitious Departure expenditure listed in the first
cost report,” in response to Mr. Hoffman’s motion, the govern-
ment submits that the evidence shows that, in Exhibit 6 Stelly
was asking questions about the first audit, and Mr. Hoffman and
Mr. Arata concealed information from him regarding the pur-
chase price of the property, related parties, and the equipment.
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there was sufficient evidence on the specific intent
to defraud element.3® Critical to determining
whether the jury irrationally rendered guilty ver-
dicts on these counts dealing with the Departure
and Duvernay transactions necessarily mandates
an understanding of the substance of these transac-
tions, placed in context by the parties’ contentions
and the trial evidence.

The government’s account is that the Departure
Studio film equipment was a mere fiction and the
construction payments to Duvernay were grossly in-
flated. According to the government, Mr. Arata’s
and Mr. Hoffman’s scheme focused on presenting

The Court need not reach the government’s arguments on these
other aspects of Mr. Hoffman’s and Mr. Arata’s purported con-
cealment.

38 Mr. Arata first submits that, because he is not copied on the
emalil, there is no evidence that he caused that email to be trans-
mitted, or that he even knew that it had been sent. However, if
the invoices were part of a scheme to defraud, there was suffi-
cient evidence for a rational juror to conclude that Mr. Arata is
guilty of Count 6 because he “caused” the email to be sent: in
government exhibit 422, Mr. Arata sent Mr. Hoffman an email
suggesting that he provide the invoices to Stelly; and Mr. Arata
forwarded that email to Halvorson. As for Mr. Hoffman, he like-
wise caused the email to be sent by his employee, Halvorson,
and, indeed, Mr. Hoffman intended to attach the invoices by his
email (an email which does copy Mr. Arata), but the attachments
were not transmitted. (Mr. Hoffman wrote Stelly: “We have at-
tached a detailed list of the items purchased [from Departure] as
well as pictures of the equipment” and “Attached is the detail of
each item of construction cost incurred by the Company prior to
the completion of the audit.”). Mr. Arata had previously sent the
Duvernay confirmation to Kuchler on February 9, 2009; the wire
that is the subject of Count 2.
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$1,027,000 in fictitious film equipment purchases
from Damon Martin of Departure Studios and by in-
flating construction spending to Leo Duvernay by
approximately $1.5 million. This was accomplished
by circling money, concealing the source, and pre-
senting the auditors with confirmation that money
was in fact spent to obtain equipment from a third-
party vendor and to pay a contractor’s invoice; the
government presents its theory of the evidence in
detail:

In ... October 2008, just days after open-
ing the bank accounts for Martin and Du-
vernay, Arata took out a $400,000 loan
through his business, LEAP Film Fund II,
and placed it into Seven Arts Pictures Loui-
siana (SAPLA) bank account. The defend-
ants then instructed in-house accountant
Erik Smith and Regions Bank employee
Melissa Oelking to bounce proceeds of this
loan back and forth five times ($250,000 x 4
and $27,090 x 1) between the SAPLA account
and defendant-controlled Martin account to
make it appear as if Martin had been paid
$1,027,090 for film equipment. The same
day, with the same loaned cash, the defend-
ants conducted a similar transaction with the
Duvernay account to make it appear that
Duvernay had been paid $1,499,257 for con-
struction ($250,000 x 4 and $499,257 x 1).
The very next day . . ., the money was im-
mediately withdrawn to pay off Arata’s
loan. The net result: $2,526,347 in outgoing
transfers with $0 in real expenditures.
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After the transactions were completed,
the SAPLA bank statement showed these
transactions as both “withdrawals” and “de-
posits” . ... [T]o conceal this, the defendants
altered the General Ledger of SAPLA to
show that the “deposits” were capital contri-
butions from parent company Seven Arts Pic-
tures, Inc. By doing this, the defendants in-
tended to trick the auditors and the State
into believing that the parent company
transferred money for equipment and con-
struction into the SAPLA operating account
that was then used to pay independent Loui-
siana third party vendors.

Then, the government submits, the defendants sent
the auditors the SAPLA general ledger indicating
that there were capital contributions, and repre-
sented that Martin and Duvernay were paid as inde-
pendent third parties funded by those capital contri-
butions. Mr. Hoffman and Mr. Arata sent the auditor
invoices as well as vendor confirmations “to make it
appear that Martin and Duvernay had been paid mil-
lions of dollars — a fact that both Martin and Du-
vernay testified at trial was false.”

As indicative of Mr. Arata’s and Mr. Hoffman’s
knowledge that these sorts of advance payments do
not qualify for infrastructure expenditures under
the State tax credit regime, the government points
to its Exhibit 283. In it, on February 2, 2009, Mr.
Arata writes Mr. Hoffman about a conversation he
had with Chris Stelly after Stelly had toured the
progress at 807 Esplanade:
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I spoke with Chris. . ..

He informed me that the division has hired a
“certified fraud accountant” who provides
them an independent review of all applica-
tions. He suggested that they had problems
with applications where payments were not
“final payments”, and then volunteered that if
we had made advance payments to the con-
tractor or equipment seller, to make sure that
the payments were final payments, in his ac-
count, not escrow and that “the money is in
his pocket and not controlled by you.” This
suggests that they have taken issue with pay-
ments to vendors for “advance payments.”

He also elaborated on what the State consid-
ers a “multi-use facility and the “allowable”
costs for a multi-use facility. . . . He claimed
that the State has made a hard rule that any
facility that is not “from the ground up” is a
multi-use facility. Seems impossible to me. . .
. I argued that our building is a shell and that
all construction 1is, in fact, film specific. He
agreed, but said the State’s approach on this
issue 1s not his doing and he was reflecting
what the DOA and legal teams have stated.

As for costs, he again suggested that he would
try to get us as many credits now for items
that we have paid for and help us with the
DOA on the “multi-use” issue.
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I think we need to order a public record re-
quest on a few infrastructure projects and see
what the practice is.3°

This email is emblematic of a troubling feature of this
federal criminal case, the fact of an inconsistently
managed State program where applicants are given
piecemeal information and left with little guidance to
determine for themselves what the State might accept
as qualified expenditures; the evidence at trial
showed that Mr. Arata reviewed past projects in an
effort to learn what the State had previously accepted.

Mr. Arata and Mr. Hoffman submit that the gov-
ernment’s theory of the case concerning the Du-
vernay and Departure transactions (that they sub-
mitted fake and inflated expenditures for construc-
tion costs and equipment, disguised by circular
transactions that were hidden from the auditors in

39 The government cherry-picks only the portion of the email in-
dicating that Mr. Arata and Mr. Hoffman were on notice that a
State administrator said the State had “taken issue” with “ad-
vance payments,” whereas Mr. Arata submits, as he and others
testified at trial and as confirmed by the last sentence of Mr.
Arata’s email, that applicants did not just take as gospel oral
statements or explanations from a state administrator as to
what was a permissible expenditure, but, rather, looked to the
evidence of past projects to determine what the State had actu-
ally accepted. Researching other projects was key precedent,
stray statements by an administrator were not binding.

Indeed, the evidence confirmed that that is what he did. It
was not disputed that Mr. Arata spent significant time and effort
researching past projects and trying to instill clarity into a dis-
orderly State program. One that was, to be polite, inconsistently
administered.
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order to defraud the State of a million dollars in tax
credits) was not proven. Instead, Mr. Arata and Mr.
Hoffman submit, the evidence at trial showed that
the construction and equipment expenses were in-
curred and properly documented, the circular trans-
actions were disclosed, and the tax credits were law-
fully earned.

Mr. Arata’s and Mr. Hoffman’s narrative is sup-
ported by trial evidence including their own testi-
mony as well as custom and practice evidence.
Where the government argues that the defendants
failed to disclose the Duvernay and Departure
transactions, Mr. Arata points out that documents
submitted to the auditors disclosed the transac-
tions.40 Regarding the Leo Duvernay construction

40 For example, as to the Duvernay transaction, Mr. Arata testi-
fied on cross-examination:

[I]f [Katie Kuchler] had read the documentation [pro-
vided], she would have seen in the loan document there
was an escrow agreement. The loan document referred
to a contractor’s agreement. We gave her the contrac-
tor’s agreement. The loan document also referred to the
Capital One account where the money was. . . .

My obligation was to provide her everything that I had
for this transaction. I believe it was a valid transaction.

[W]hat we're doing here is essentially arguing over
whether you believe it was a valid transaction or I be-
lieve it was a valid transaction. . . . And reasonable peo-
ple can have a debate about whether this is a qualified
expense or not. . . . And I believe in good faith that it
qualified under the Louisiana tax credit program. So I
gave her the documentation that I had. If she would
have asked for one more single piece of paper, I would
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expenditure, Mr. Arata and Mr. Hoffman submit
that the construction costs included in the first au-
dit report were a properly documented expenditure
into an escrow account. Countering the govern-
ment’s presentation -- that Mr. Arata and Mr. Hoff-
man chose to present purported expenditures as
cash purchases from unrelated vendors -—the de-
fendants point out that the evidence at trial showed
that Seven Arts and Leo Duvernay had a binding
contract for $2,002,480.00; that Advantage Capital
had funded an escrow account with $2,000,000 that
was to be used for construction; that all the line
items Duvernay submitted were accurate; that be-
fore Duvernay was paid, he had to submit a draw
signed by an architect and then he would be paid
out of the Advantage Capital escrow account; and
that pre-payment into an escrow account was an ac-
cepted form of expenditure for the Louisiana film
tax credit program.4! Mr. Arata and Mr. Hoffman

have given it to her. ... I gave them the documentation,
which was exactly what I had done on every other pro-
ject.

Arata Tr. 93-95.

41 Notably, Mr. Arata testified that he reviewed several projects
that allowed pre-payment into an escrow account to qualify as
tax credit expenditures. Arata Tr. 54, 92. Mr. House testified
that an escrow account could count as an expenditure under the
custom and practice. House Tr. 28. Mr. Arata further testified:

[I]f you provide the bank documents [to the auditors];
and you provide the contract, which we did; and you
provide the escrow agreement, which we did, there is
really nothing else to look at. . ..

Arata Tr. 108.



160a

submit that the government failed to prove that ei-
ther of them had a specific intent to defraud the
State of tax credits by submitting construction costs
that were pre-paid into escrow, were disclosed to the
State and the auditors, and were for work that was
actually performed.42

Under the industry’s custom and practice and
Louisiana law, the defendants submit that Seven
Arts earned tax credits by making the $2,000,000
escrow payment. In the course of reviewing public
records on other infrastructure projects approved by
the State, Mr. Arata relied on the Second Line
Stages project, in which Louisiana Economic Devel-
opment sent an initial certification letter, dated De-
cember 19, 2008, certifying the project and allowing
it to proceed. In its initial certification letter, the
State noted:

The project must expend at least
$16,000,000.00 prior to December 31, 2008. A

42 The government notes that the funding source for the Du-
vernay transaction was presented as operating profits from
Seven Arts Pictures, not the AdCap escrow account set up to
fund construction. Likewise for the Departure transaction, the
defendants identified Seven Arts Pictures’ operational income as
the funding source for the transaction in the first cost report,
suggesting a cash disbursement for California equipment. Thus,
the government submits, a rational juror could have rejected the
defendants’ arguments regarding escrow and pre-payments and
could have found that the government proved that Mr. Hoffman
and Mr. Arata failed to disclose the true nature of the transac-
tions by characterizing the Departure transaction as a purchase
of equipment from a third-party vendor and by characterizing
the Duvernay transaction as a payment to a general contractor.



161a

portion of this amount will be a pre-payment
to the contractor. The payment will be placed
in an irrevocable escrow account of which the
contractor has the sole authority to draw from
and the applicant maintains no control over
this account. LED, OEID & the DOA will not
certify credits for this portion of the payment
until the contractor draws down the entire
amount in escrow and it is actually used in
the construction of the facility. The terms of
this agreement are as follows. . . .

Arata Ex. 226. Mr. Arata submits that the evidence
supports a finding that his review of submissions like
Second Line Stages supported his good faith belief
that pre-payment of construction costs into an escrow
account was acceptable for a tax credit submission.43

As for the Departure Studios venture, the evi-
dence showed that it was Mr. Hoffman who had a
prior business relationship with Damon Martin,
who did post-production work on independent films.
Mr. Hoffman spearheaded the contemplated part-
nership arrangement, which the defendants and

43 Mr. Hoffman and Mr. Arata also describe the Duvernay trans-
action as a proper accounting method called a defeasance.

The government counters that the fact that the Duvernay
submission to the auditors and the State failed to match up to
the Second Line Stages submission undermines the defendants’
good faith defense. The Second Line Stages project disclosed the
protected escrow as an advanced payment. Second Line Stages
had express written permission from the State and the re-
strictions on the escrow were spelled out and strict. Not so, here,
the government argues.
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Mr. Martin testified consistently about: Departure
Studios’ owner, Damon Martin, would contribute
equipment in return for a 25% share in the 807 Es-
planade project. This contemplated co-venture ar-
rangement was documented by the project’s busi-
ness plan, emails from Departure Studios, and a
sworn declaration by Peter Hoffman; all of which
were disclosed to the auditors. Likewise, Mr. Martin
testified that his agreement with Peter Hoffman
was to contribute about $1,000,000 in equipment in
return for a 25% share in the project and manage-
ment responsibilities. Martin further testified that
he or his staff prepared the invoices submitted and
that no one asked him to fabricate anything. Mr.
Arata, with his uncontroverted experience in the
film tax credit program, testified that he submitted
the Departure Studios materials to the auditors and
the State in accordance with his understanding of
the partnership (equipment would be contributed to
the project by Martin/Departure as a business part-
ner) and in accordance with the custom and practice
of the tax credit process, which allowed as an appro-
priate expenditure the contribution of equipment so
long as the equipment was properly valued.44

44 When asked why “money [was] mov[ed] around” for the contri-
bution of equipment, Mr. Arata testified on cross-examination:

Under the program, in order to obtain tax credit certi-
fication, you need to have proof of payment. And so the
custom and practice, as developed over many years —
and we did on the Sylvester Stallone example. We did
it on a number of examples. I didn’t create this meth-
odology, but this is how they created it and this is how
I found it.
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If T sell myself something or if a related party sells
themself something or if joint venturer sells them-
selves something, there has to be some document, some
form of paper — because the state wants paper and au-
ditors want paper — that show that the value of that
thing that was transferred, whether it was by ex-
change, conveyance, acquisition, sale — however it was
— must be documented in some form of paper.

So people have done this. They've taken their own
money, put it into a bank account for a new LLC which
they call the vendor LLC, and then paid themselves
from that vendor LLC. That completes a paper trans-
action which documents the underlying substantive
transaction. [T]hat is the custom and practice of the
state of Louisiana....

We told the auditors exactly what the documentation
showed, that Damon Martin was a business partner, a
joint venturer. We disclosed him in the business plan.
We disclosed him in the application thoroughly. ... And
we disclosed the payment to Damon Martin by virtue
of showing the bank statements. . ..

The contribution . . . to this vendor LLC does not have
to be in the form of cash. I think that’s been estab-
lished. Mr. Stelly said that. [T]here’s no dispute that
the state did not require a cash transaction.

[I]f you are contributing your equipment to yourself,
you still need to show fair market value. [The state]
needed to see some form of payment and so they cre-
ated a mechanism [from] the documents I saw[,] a pay-
ment was made from the purchaser to the contributor.
It was called a sale or an acquisition or a conveyance.
And then that money was paid right back to that other
party. Why it was paid back to that other party is part
of a transaction that goes over my head from an ac-
counting standpoint. But I'm telling you what I saw,
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With regard to circular transactions, there is no
dispute that circular bank transactions are not in-
trinsically unlawful so long as they are properly doc-
umented and disclosed.4?> Mr. Arata submits that he
disclosed the circular transactions to the auditors
by providing them with bank deposit and with-
drawal tickets; that there was insufficient evidence
to sustain the government’s “illegible” bank ticket

but I saw it constantly and continually from 2003 and
-04 all the way through 2011 and -12 as well.

Arata Tr. 96-100.

45 Explaining the difference between auditing the value of a sim-
ple cash transaction, a T-shirt purchased from Wal-Mart versus
auditing film production and infrastructure expenditures, Mr.
Arata stated:

[Flilm production and infrastructure is wholly differ-
ent, because you’re not dealing with simple transac-
tions. People don’t go buy a building with cash. People
don’t buy a million dollar’s worth of equipment with
cash in their pockets. . . . In these significant types of
transactions when these deals are real deals, you have
to have significant debt obligations, you have to have a
financing mechanism that really works. And so the
state wasn’t . . . naive about this. . . . Auditors know
what to do with significant transactions. This was a de-
tailed, significant, complex transaction. We gave them
all the documentation for the significant, detailed, com-
plex transaction. [But Ms. Kuchler] didn’t look at the
documents. . . . I presented her all the documents I felt
were relevant to the transaction, and I expected that
she was going to look at all those documents, take into
consideration what the law allowed, and provide us
with her reasoned, professional interpretation of those
documents.

Arata Tr. 109-12.
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theory given that each auditor testified that Mr.
Arata never withheld any access, and gave them
what they requested. It was undisputed that
Kuchler failed to review all documents provided to
her. (Without judging her credibility, the propriety
of her lapse in doing so perhaps accounts for parts
of her testimony as a government witness).

To summarize, Mr. Hoffman and Mr. Arata con-
tend that no rational juror could have found suffi-
cient evidence to convict them of Count 6 because
the Departure and Duvernay invoices were part of
legitimate tax credit transactions involving the con-
tribution of equipment and the pre-payment into an
escrow account; submissions made in good faith in
accordance with the custom and practice of the
State of Louisiana. If any rational juror could have
determined that these transactions were part of a
scheme to defraud and that Mr. Hoffman and Mr.
Arata had the specific intent to defraud, then the
Court must defer to the jury verdict.

The Court finds that Mr. Hoffman’s and Mr.
Arata’s motions for judgment of acquittal as to
Count 6 must be denied. There was, indeed, a criti-
cal fact issue presented to the jury on the issue of
Mr. Arata’s and Mr. Hoffman’s specific intent to de-
fraud; and, there was also evidence in the trial rec-
ord that would have supported a jury finding that
the defendants lacked the specific intent to defraud
the State when they submitted the Duvernay and
Departure documents in accordance with their
claim of a good faith understanding of the custom
and practice of the indisputably murky film tax
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credit regime.46 Nevertheless, notwithstanding the
evidence that one could say supported their good
faith defenses, viewing the evidence in the light
most favorable to the government, and constrained
by the Fifth Circuit, a rational jury could have con-
cluded that the defendants presented to the audi-
tors and to the State bank transactions along with
invoices and payment verifications from Martin and
Duvernay -- as opposed to presenting these transac-
tions as they were, contemplated contribution of
equipment and pre-payment into an escrow -- as
part of a scheme to defraud.4” In other words, the
Court finds, under the Fifth Circuit case literature
that binds this Court, that a rational jury could
have rejected Mr. Arata’s and Mr. Hoffman’s good
faith defenses and, instead, accepted the govern-
ment’s evidence that the transactions as styled were

46 Singling out Mr. Arata’s evidence of good faith, it was not just
limited to what the government would describe as his “self-serv-
ing” testimony. That Mr. Arata believed that the equipment and
construction transactions complied with the law and custom and
practice was corroborated by other evidence that he sought to do
things by the book in: (a) not wanting his legal fees to be in-
cluded, but instead preferred that outside counsel’s legal fees be
included as expenditures; and (b) not wanting to be affiliated
with the submission of fabricated invoices.

47 A rational jury could have found that Mr. Hoffman and Mr.
Arata did not present the transactions consistent with their
characterization of what was acceptable in the industry: alt-
hough they argued that equipment was being contributed and
the advance payments to Duvernay were akin to prepayment
into an escrow account, those transactions were presented to au-
ditors and the State as payments to an equipment vendor and
contractor.
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misleading and intended to mislead in order to ob-
tain tax credits. This discussion highlights the
jury’s power to make credibility calls.

The Court now considers the two false statement
convictions concerning the Departure Studios
equipment and circular transactions generally.

Count 24. Does the evidence support a guilty ver-
dict on Count 24, charging Mr. Arata with giving a
false statement to the FBI when he said that “the
film equipment had been ‘acquired’ in that the
equipment would be contributed to 807 Esplanade
by the vendor as a business partner, when in truth
and in fact, as he then well knew, the equipment
had not been acquired or contributed and that he
had repeatedly advised the auditors and the State
that the equipment had been purchased and paid
for”? No.

Putting aside this inartfully worded charge, the
issue is simply whether there was sufficient evi-
dence to support a finding that Mr. Arata lied when
he told the FBI that the equipment “would be” con-
tributed to the project by Departure Studios as a
business partner. Other than the fact that the
equipment partnership deal ultimately fell through
after Departure Studios’ owner Damon Martin lost
his business, which was months after this February
2009 tax credit submission,48 there was no evidence

48 There was no evidence submitted at trial that would tend to
suggest that Mr. Arata should have had any reason to believe
that there was any problem with the Seven Arts-Departure deal,
as it had been explained to him, at the time the first cost report
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presented at trial that would support a finding that
Mr. Arata lied to the FBI when he characterized his
understanding of the Departure Studios equipment
deal.

There was insufficient evidence offered by the
government to prove that Mr. Arata made the state-
ment to mislead the FBI or that he made the state-
ment knowing that it was false. The business ar-
rangement described by Mr. Arata to the FBI is the
one borne out by the evidence at trial.4% Peter Hoff-
man and Damon Martin both testified that they con-
templated a partnership in which Departure Stu-
dios would contribute equipment and Martin (or De-
parture Studios New Orleans) would be a manage-
rial partner, that he would manage the post-produc-
tion facility in return for a 25% share in 807 Espla-
nade. The 807 Esplanade business plan dated May
2007 listed certain equipment to be provided by De-
parture. Arata Ex. 38. Emails from Departure Stu-
dios to Seven Arts provided lists of equipment val-
ued at $1,027,090 to be provided by Departure.
Arata Ex. 213. Peter Hoffman signed a sworn decla-
ration in November 2008 in which he stated:

was sent to the State in February 2009. It is undisputed that the
deal was not officially dead until months later.

49 The government offered no evidence that Mr. Arata knew that
the equipment would not be contributed; rather, Mr. Arata’s un-
derstanding of the Departure deal was consistent with the busi-
ness venture described by the project’s business plan, as well as
government and defense witnesses alike.
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1. ... Attached hereto are photographs of the
various items of post-production sound equip-
ment acquired by Seven Arts for use in its fa-
cility at 807 Esplanade in New Orleans, Lou-
1siana, which equipment will be delivered to
807 Esplanade upon completion of construc-
tion of the facilities at that location.

2. Departure Studios will act an [sic] agent
and co-venturer with Seven Arts in the oper-
ation of a post-production sound facility at
807 Esplanade, and it has confirmed the ex-
istence of this equipment, its location at 6121
Sunset Blvd., Third Floor, in Los Angeles,
California.

Arata Ex. 119.

Notwithstanding this evidence, the government
argues, “[g]iven the impossibility of Martin contrib-
uting substantial equipment and his merely tenta-
tive (and eventually non-existent) relationship to
the project, Arata could not have somehow found
himself under the wildly inaccurate impression that
Martin was contributing over $1 million in equip-
ment.” Mr. Arata’s statement was false, the govern-
ment suggests, “because Arata never believed the
equipment was being obtained at all and certainly
not by contribution.” But the government offered no
evidence to prove that Mr. Arata did not believe that
the equipment would be contributed, let alone that
he knew his statement and characterization of the
contemplated partnership and equipment deal was
false. Speculation and argument are not evidence.
Trying another angle, the government submits that
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Martin himself did not contemplate contributing
equipment.’0 Putting aside that the government
submitted no evidence that Mr. Arata could have
known whether or not Mr. Martin actually contem-
plated contributing equipment, in fact, Mr. Martin
testified that he did. On cross-examination, Mr.
Martin was asked about discussions he had with
Mr. Hoffman5! about being a partner in 807 Espla-
nade, discussions which Martin stated took place in
2007 and 2008 “over an extended period of time.”

Q: And you believed that equipment that was
going to be delivered to 807 Esplanade was
going to be delivered through your com-
pany, Departure, and that Departure was
going to be paid for that; correct?

A: My understanding was that as far as De-
parture New Orleans is concerned that
that equipment would be paid for and de-
livered to Departure in New Orleans, yes.

Martin Tr. 46-47. Later on, Mr. Martin also suggested
that Departure had discussions with Seven Arts

50 The government points to Martin’s direct examination in
which he stated that he never finalized a partnership with the
defendants and never made a formal oral agreement to provide
the equipment. To suggest that “Damon Martin did not even con-
template contributing equipment” is betrayed by his testimony
and other evidence.

51 Mr. Martin could not recall having discussions with Mr. Arata
concerning the details of the equipment and partnership deal,
although there was evidence that he gave Mr. Arata the author-
ity to start Departure Studios’ Louisiana company.
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about Seven Arts taking over Departure in Los Ange-
les and acquiring the equipment that Departure had
in Los Angeles.52 Yet again, this time in response to
the Court’s question, Mr. Martin testified consist-
ently with this contemplated agreement, an agree-
ment that he told the FBI about during its investi-
gation; the contemplated arrangement that, when
explained by Mr. Arata to the FBI, the government
charged as a false statement.

Q: Did you tell Agent Blythe during your in-
terview that you were ... expected to get
paid for this equipment?

A: [Y]es. If Seven Arts took over the facility
in Los Angeles, they would have paid for
the equipment that was -- not what was on
the lease, they would have taken over the
lease. They would have paid for the equip-
ment that was in the facility.

Martin Tr. 62-63. Ostensibly seeking to identify a fact
issue regarding whether Mr. Arata may have known
that it was (in the government’s words) “physically
1mpossible” for Departure to contribute one million

52 Mr. Martin explained that he recalled telling the FBI that
there was a time when it was discussed that one of his roles in
the project was to bring expertise and equipment to the building,
that “there was a time that there was potentially equipment that
was from Departure in Los Angeles that might travel to New
Orleans.” Martin Tr. 61. Mr. Martin explained that the FBI
showed him an invoice and asked if that was meant to be the
equipment that was going to New Orleans, to which Martin re-
sponded, “Yes. That was the idea, that the list that was created
to have equipment come into New Orleans that would have it to
be a world-class facility.” Martin Tr. 61-62.
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dollars worth of equipment, the government submits
that “Martin did not have anything resembling the
more than one million dollars in equipment at issue.”
But the government failed to offer any evidence sug-
gesting that Mr. Arata had any knowledge regarding
the actual value of the film equipment reflected in the
photos and invoices with which Mr. Arata was pro-
vided; photos and invoices indicating a value at over
one million dollars. A guilty verdict cannot be based
on the government’s conjecture.

Like the government’s termination false state-
ment charge, in which the government ignored the
fact of Mr. Arata’s apparent ethical obligation and
had in its possession a detailed letter spelling out
the parameters of the termination, the government
again seeks to divorce its charge from the factual
context giving rise to it, and to deny business and
factual realities: the government charged Mr. Arata
with making a false statement about his under-
standing of a business deal (a contemplated busi-
ness arrangement developed by his business part-
ner and shared by the co-venturer)53 and, after that
business deal fell through, which incidentally fell
through after the tax credit submission that in-
cluded the film equipment, the government charged
him with lying about the dead deal.5* Viewing the

53 Even the government concedes that there was some sort of
contemplated deal, characterizing as “tentative” Mr. Martin’s re-
lationship to the project.

54 Like its false statement charge regarding termination of rep-
resentation, this false statement charge defies reason from a
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evidence in the light most favorable to the govern-
ment, no rational juror could have found that Mr.
Arata lied when he explained to the FBI that the
Departure “equipment would be contributed to 807
Esplanade by the vendor [Departure Studios] as a
business partner.” (emphasis added). The govern-
ment failed to prove that Mr. Arata could not have
believed that the equipment was going to be contrib-
uted.

The Court is compelled to make one final obser-
vation regarding this false statement charge. In its
zeal to get this false statement conviction upheld,
the government once again resorts to mean-spirited
hype that wishfully suggests that this financial
fraud case is black-and-white. This particular argu-
ment is all the more alarming in the revelation that,
from a charging perspective, the government iso-
lates semantics from context in its effort to win a
conviction:

Arata fails to confront the catch-22 his con-
flicting representations put him in. If one be-
lieves Arata was truthful to the FBI when he
stated that he believed Departure was going
to contribute the equipment (“acquired, not
purchased,” Blythe Tr. 39), then one must also
conclude that Arata lied to the auditors when
he claimed Seven Arts had “purchased” and
paid for the equipment. Conversely, if one be-
lieves Arata truthfully told the auditors and

business and timing perspective. It is no surprise that there was
absolutely no evidence to prove it.
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the state that Seven Arts purchased and paid
for the equipment, then one must conclude
that Arata lied to the FBI when he claimed he
believed Departure was going to contribute
the equipment. Arata could not deal with this
dilemma at trial and he cannot now-it is im-
possible: there is no plausible, logically-sound
theory where Arata could be both innocent of
fraud and innocent of making a false state-
ment. [B]y convicting on fraud counts and the
false statement charge, the jury agreed with
the government’s position: both representa-
tions were false. The truth, which Arata
would never admit to the auditors or the FBI,
was that he knew the equipment was not be-
ing provided in any manner: Arata sought tax
credits on equipment that did not even exist.

One of many problems with this argument is that the
government did not prove that Mr. Arata knew that
“the equipment did not exist.” It is the government
that makes a questionable statement when it says
that “Arata sought tax credits on equipment that did
not even exist.”55 There is no dispute that Departure
Studios was a real company with real owned and
leased equipment. Simply put, it was irrational for
the jury to find Mr. Arata guilty of lying to the FBI
when he explained his understanding that the Depar-
ture equipment would be contributed. (To whom “pay-
ments” went to, as discussed in full, 1s another mat-

55 More about these tactics must await the Court’s opinion ad-
dressing whether a new trial should be granted.
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ter). In truth and in fact, Mr. Arata’s statement ex-
plaining his understanding of the intended deal was
supported by the evidence at trial.

Count 25. Does the evidence support a guilty ver-
dict on Count 25, charging Mr. Arata with giving a
false statement to the FBI when he said that “he
thought he fully disclosed both sides of the transac-
tions for construction and equipment expenditures
to the auditors, when in truth and in fact, as he then
well knew, he had purposefully concealed the circu-
lar transactions from the auditors”?5¢ No.

Mr. Arata submits that not only did he think he
fully disclosed both sides of the transactions, he did
indeed disclose them to the auditors. The govern-
ment submits that this statement was false be-
cause, not only did he fail to disclose the return of
funds, he went through great lengths to conceal the
return of funds.

Foremost, the Court must note that the govern-
ment concedes that Mr. Arata gave Ms. Dodge a

56 The government’s arguments in support of how it proved the
falsity of this statement vary to the point of bewilderment. The
government argues that “he went through great lengths to con-
ceal them,” but then vacillates between arguing that Mr. Arata
provided bank transfer slips that were illegible “or at least diffi-
cult to read;” to suggesting that Mr. Arata accidently provided
slips corresponding to the return of funds; to arguing that, even
though both sides of the circular transactions appear in the au-
ditor’s file, “the evidence did not show that Arata ... provided this
document” to the auditor; to arguing that what was disclosed did
not “necessarily tell the viewer of the document that the outgoing
funds were returned to the primary Seven Arts account.”
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bank ticket showing both sides of the circular trans-
action between Seven Arts and Departure Studios.
Gov't Ex. 74, p. 2. The government also does not dis-
pute that in an email on December 8, 2008, copying
then-auditor, Ms. Dodge, and Mr. Hoffman, Mr.
Arata wrote to Seven Arts’ banker, Melissa Oelking:

Is there any chance of us getting the original
withdrawal slips and deposit slips for SAPL,
LLC and Departure, and Leo Duvernay? We
got the copies you sent to us, but our auditor
would like to see originals. Please let me
know. I apologize for the inconvenience and
appreciate your help.

Arata Ex. 73. Ms. Oelking agreed that Mr. Arata was
“saying give me everything for Departure, Leo, and
SAPL wire transfers”; she went on to testify that Mr.
Arata never told her “don’t disclose all of the transac-
tions” and never told her “don’t talk to any account-
ants if they call.” Oelking Tr. 27-28. The government
nevertheless submits that the jury could reasonably
conclude that Mr. Arata sent this email to “cover his
tracks,” arguing that Mr. Arata knew that Ms.
Dodge’s auditing firm was going to withdraw the
next day, December 9, 2008. The government’s the-
ory finds no support in the trial record. There was
no evidence that supports a finding that Mr. Arata
knew that the auditor was going to terminate the
relationship before it happened.5” Nor was there ev-
idence that Mr. Arata intended to disguise the

57 In any event, Ms. Dodge’s firm did withdraw and never com-
pleted an audit report that was submitted to the State. Mr. Arata
submits that, in addition to truthfully stating that the thought
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transactions by providing only illegible copies, or
that he purposefully concealed from Ms. Dodge leg-
ible copies of the transactions.%8

As for whether or not the government submitted
sufficient evidence in support of its theory that Mr.
Arata lied when he said he thought he disclosed
both sides of the Duvernay/Departure transactions
to the only other auditor Mr. Arata dealt with before
leaving the project, Kuchler testified that whenever
she “asked Michael for anything, he would give [her]
what [she] asked for,” that he “never withheld any
type of access,” and that he would respond when she
had questions. Kuchler Tr. 121-122. On December
29, 2008, Mr. Arata personally delivered documents
to Kuchler in file folders separated by topic and
asked her to “take a few days to review these docu-
ments and present us with questions/issues.” Gov’t
Ex. 91. Bank tickets showing both sides of the De-
parture and Duvernay transactions appear
throughout Kuchler’s Malcolm Dienes file. Arata

he disclosed both sides of the transactions to Ms. Dodge, Mr.
Arata responds that his statements relative to Ms. Dodge are not
material.

58 The government concedes in its papers that “[t]here are the
illegible (or at least difficult to read) bank transfer slips provided
to the auditors.” The government goes on to accept for the sake
of argument that an illegible deposit slip qualifies as a disclo-
sure, but argues that “it becomes obvious that Arata accidently
provided slips that corresponded to the return of funds.” Com-
mon sense dictates that if an auditor needs information and the
papers submitted are illegible, any responsible auditor would in-
sist upon a legible copy. That did not happen here.
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Ex. 157, p. 8 (showing return of $1,027,090 from De-
parture Studios to Seven Arts); Arata Ex. 159, p. 2
(showing return of $499,257.21 from Duvernay to
Seven Arts); Arata Ex. 160, p. 2 (showing return of
$499,257.21 from Duvernay to Seven Arts); Arata
Ex. 165, p. 2 (showing return of $1,499,257.21 from
Duvernay to Seven Arts).59

There was insufficient evidence to support the
government’s theory that Mr. Arata intentionally
concealed from the auditors both sides of the Du-
vernay/Departure circular transactions. Thus, it
was irrational for the jury to find that the evidence
showed that Mr. Arata lied when he said he thought

5 The government essentially argues that Mr. Arata did not
prove that he sent this bank computer printout, Arata Exhibit
165, which Malcolm Dienes indisputably had in its file, showing
the Duvernay circular transaction. The government suggests,
without record citation, maybe Marcia Matthew supplied it to
Malcolm Dienes. The government further suggests that it was
not proved when this came into Malcolm Dienes custody. All the
Court can do is remind the government that it had the burden of
proof beyond a reasonable doubt at trial, and it had the burden
of proving that Mr. Arata purposefully concealed from the audi-
tors circular bank transactions when it charged that he lied
when he said he thought he disclosed both sides of the transac-
tions.

Finally, the government complains that this document “does
not necessarily tell the viewer of the document that the outgoing
funds were returned to the primary Seven Arts account.” The
Court refers the government to the testimony of its witness,
Kuchler, when asked about Arata 165. Asked whether it shows
that a million dollars went into the Duvernay account and came
out the same day and that $499,000 went in and out of the Seven
Arts Filmed Entertainment account on the same day, Kuchler
responded “That’s what it looks like.” Kuchler Tr. 121.
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he disclosed both sides of the transactions. A judg-
ment of acquittal must be entered on Count 25.

E. Mistaken Submissions, Withdrawn (Counts 8,
10, and 12)

Only Peter Hoffman was convicted of the wire
fraud charges in Counts 8, 10, and 12. He seeks a
judgment of acquittal due to insufficient evidence.

Count 8. The wire fraud of Count 8 is an October
27, 2009 email from Seven Arts employee Marcia
Matthew to auditor Kuchler in which Matthew
sends the auditor inter-bank transfer requests,
bank statements, invoices, and debit slips.6°

Count 10. The wire fraud of Count 10 1s a Decem-
ber 1, 2009 fax from Marcia Matthews of Seven Arts
to the auditors of a 11/24/09 contractor payment cer-
tification, signed by general contractor Leo Du-
vernay, for $3,410,932.91 in interest payments, le-
gal fees, construction, auditor fees, and overhead.

Count 12. The wire fraud of Count 12 is a Decem-
ber 19, 2009 email from Mr. Hoffman to auditor
Kuchler regarding equipment purchases, legal fees,
audit fees, interest expenditures, office rent for con-
tractor, and invoices.

Mr. Hoffman submits that Counts 8, 10, and 12
all involve submissions to the auditors that were
withdrawn because they were obviously incorrect

60 One of the bank transfer requests by Mr. Hoffman/Ms. Mat-
thew includes invoices from Duvernay for “legal fees & services”
and invoices from Duvernay for “auditors.”
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and submitted by mistake. He so testified at trial.6!
There is no dispute that Seven Arts’ financial rec-
ords were in “disarray.” It is not fanciful to say --
whether it was Mr. Hoffman’s or Ms. Matthew’s
mistake, or both -- that these papers were mistak-
enly submitted. Nevertheless, the government con-
tends that acquittal is not warranted because Mr.
Hoffman merely focuses a factual dispute that any
rational juror could have resolved in favor of the
government. The Court finds that one reasonable

61 The possibility that these submissions were mistakenly sub-
mitted was raised in Peter Hoffman’s email to Kuchler on De-
cember 19, 2009 (one of the emails that is the subject of Count
12):

Thank you for your consideration of our position. Need-
less to say Susan and I are very embarrassed by Mar-
cia’s mistake which I should have caught. The sum-
mary of the transactions I prepared and reviewed was
correct and the payments were in fact made to the cor-
rect affiliate that provided the financing and retained
me and Michael for the extensive legal work on the pro-
ject.... We of course will revise and obtain execution of
the correct confirms and I will personally guarantee
the rep letter. I am particularly embarrassed because
Leo thought the confirm was too high but Susan told
me that I said Marcia had checked the numbers. This
will not happen again. Marcia is now on probation after
six months and we’ll see if she makes it....

On the interest all funds ultimately derive from invest-
ments by our public company, Seven Arts Pictures plc
to its La affiliate and the interest is a market level for
those advances. Obviously Leo did not advance these
monies (indeed he received a lot of them) any more
than he performed legal services when he is not a law-
yer....
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conclusion from the evidence submitted on these
counts 1s that these obviously incorrect submissions
(indicating, for example, that the general contractor
was paid for legal advice) were submitted by mis-
take; and mistake negates intent. That Peter Hoff-
man thought he could dupe the auditors into putting
Leo Duvernay’s (the contractor’s) legal fees in a cost
report seems a fiction. But the Court is constrained
by the Rule 29 standard. The jury was charged with
resolving all factual disputes and, here, the jury
could have disbelieved Mr. Hoffman’s explanation
for these submissions in favor of the evidence that
the government submitted which supported a fac-
tual finding that Mr. Hoffman had attempted to in-
flate expenditures to qualify for additional tax cred-
its. This Court cannot make credibility choices for
the jury.

F. More Equipment (Wire Fraud Count 9)

Only Peter Hoffman was convicted of wire fraud
in Count 9.

Count 9. The wire fraud of Count 9 is a Novem-
ber 30, 2009 email from auditor Kuchler to Mr. Hoff-
man copying Marcia Matthew regarding confirma-
tion letters and equipment purchase information
being provided to the auditors. Kuchler writes:

Steve is waiting for Marcia to give him the
Audio Equipment invoices and support. These
invoices displayed a UK purchase address.
She is working on clearing that item up.

We are also waiting on confirmations from
certain vendors.
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This email was in response to Mr. Hoffman’s email to
Kuchler, in which he stated he was “confused as to
where we stand” and inquired as to whether the audi-
tors needed anything more than “the confirmation
letters from Susan [Hoffman] and Leo [Duvernay].”
Mr. Hoffman also had this to say about equipment
invoices:

The invoices that we have sent to you showing
the equipment purchased were the invoices
that we had obtained from our third party
vendor, which is our partner in the property.
The equipment itself was sold from a company
owned by me to Seven Arts Pictures Louisi-
ana as reflected in the bank transfers, and we
of course can provide the appropriate docu-
mentation for that if necessary. I understand
that Steve is going to discuss that with you
and I would like to make sure that that issue
is resolved as we did it the last time we dealt
with this issue.®2

Mr. Hoffman submits that this communication to
the auditors was part of the normal “give and take”
of an audit and that there were no material false-
hoods. And that this was not a step in the plot, but,

62 Although confusing, it appears that this email apparently re-
fers not to the dead Departure deal, but, rather, to the nascent
or potential UK equipment deal. Later, on December 17, 2009,
in part of the email chain which is the subject of Count 12, Mat-
thew explains to Kuchler that “[t]he equipment we first acquired
was inadequate and we were required to incur substantial addi-
tional equipment costs to meet top professional standards as
suggested by our partner, Molinare.” Gov’t Ex. 12.
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rather a communication incidental to (and not in
furtherance of) any scheme to defraud. Again, the
Court finds that Mr. Hoffman focuses a factual dis-
pute that the jury was entitled to resolve in the gov-
ernment’s favor. Because a rational juror could have
found that, by this wire, Mr. Hoffman employed
false representations in his efforts to have the audi-
tors include the UK equipment on the January 20,
2010 audit report as part of a scheme to defraud --
equipment that Messrs. Conway and Ellson testi-
fied was never purchased or sold to Mr. Hoffman --
the Court must uphold the jury’s guilty verdict on
this count. Whether a UK arrangement ever truly
existed was the important subject of part of the gov-
ernment’s case.

G. $700,000 Leeway Payment Confirmation
(Wire Fraud Count 11)

Count 11. The wire fraud of Count 11 is a Decem-
ber 1, 2009 fax of a 11/24/09 payment confirmation
signed by Susan Hoffman as President of Leeway
Properties, 63 which was faxed by Marcia Matthew
to the auditors. The payment confirmation is to
“confirm that the following invoices,” totaling
$700,000, “have been paid.” The confirmation lists
invoices, dates, amounts, and description of services
indicating that on June 30, 2009, $400,000 project
management invoice was paid; on March 30, 2009,
$150,000 office space invoice was paid; and on
March 30, 2009, $150,000.00 invoice for “Richard

63 Susan Hoffman owned 100% of Leeway Properties, a company
that Seven Arts worked with on film business.
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Conway, Consultant” was paid.%* Mrs. Hoffman and
the government stipulated that her signature ap-
peared after this sentence: “Our records indicate
that the invoices detailed above in the amount of
$700,000 for services to Seven Arts Pictures Louisi-
ana, LLC were paid to our company, as itemized in
the attachments.”

The jury rendered verdicts of guilty as to Peter
and Susan Hoffman, but acquitted Michael Arata as
to Count 11. Peter and Susan Hoffman seek judg-
ments of acquittal. The government contends that
acquittal is not warranted because the $400,000 fee
for Mrs. Hoffman’s project management services
“was a complete fiction.”6> In support of the guilty
verdicts against Mr. and Mrs. Hoffman, the govern-
ment submits that this evidence met the govern-
ment’s burden of proof:

e Mrs. Hoffman signed and caused to be faxed in in-
terstate commerce a false certification that she
was paid $400,000 for fees relating to being project
manager.

e Mrs. Hoffman convinced Leo Duvernay to sign
payment confirmations, telling him they were
“just for [Peter Hoffman’s] records.”

64 A notation by Kuchler indicates that, as of January 11, 2010,
the $150,000 consultant fee was “excluded cost-per client.”

65 The government submits that the Leeway Properties invoice
did not match any of the wire transfers provided to Kuchler by
Marcia Matthew, “calling into question whether the defendants
even bothered to circle the money prior to claiming it as an ex-
penditure.” Gov't Ex. 8, p. 33. Daigle Tr. 166. Kuchler Tr. 11-13.
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Seven Arts submitted to the auditors a Leeway
Properties declaration signed in Mrs. Hoffman’s
name (the government and Mrs. Hoffman did not
agree that she signed the declaration) in which it
was represented that Mrs. Hoffman had “spent in
excess of 1000 hours supervising the construction
project located at 807 Esplanade.” Gov’'t Ex. 160.
Mrs. Hoffman sent Leo Duvernay an email outlin-
ing how many hours she and Peter had given to
the project and this suggested significant involve-
ment in the project. Gov’t Ex. 160.

Mrs. Hoffman was a sophisticated business
woman, who had a close relationship with her hus-
band, best friend, and business partner, Mr. Hoff-
man.

Mrs. Hoffman owned 100% of Leeway Properties,
a company that Seven Arts worked with on film
business.

Mr. Hoffman minimized Mrs. Hoffman’s involve-
ment with the Leeway project management fee,
denied that Mrs. Hoffman was paid $400,000
(Hoffman Tr. 81), and denied that Mrs. Hoffman
was “involved in any of the financial transactions
with this project.” Hoffman Tr. 169.

Mrs. Hoffman and the government stipulated

that Mrs. Hoffman’s signature appears on the
$700,000 confirmation. Nevertheless, she submits
that there 1s no evidence that she read the document

before signing it or understood its significance.

Merely that she signed the document because Mr.
Hoffman asked her to and she trusted him. Alt-
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hough there was scarcely any mention of Mrs. Hoff-
man during the trial, Mr. Hoffman confirmed that
his wife trusted him, that he would periodically give
her documents to sign, which she would sign with-
out question, and that Mrs. Hoffman knew nothing
of the finances of the project. Other witnesses con-
firmed that, to their knowledge, Mrs. Hoffman had
nothing to do with the finances of the project. The
auditors testified that they did not know Mrs. Hoff-
man. Mr. Duvernay testified that he trusted Mrs.
Hoffman, who trusted Mr. Hoffman, and that he
called her when Mr. Hoffman wanted him to sign
papers that he did not agree with and she told him
they were for Mr. Hoffman’s records.

The only evidence as to how many hours Susan
Hoffman may have spent on the project was from an
email sent by Mrs. Hoffman to Leo Duvernay, in
which she defended a suggestion that she and Mr.
Hoffman spent 1,000 hours of their time on the pro-
ject, as well as tidbits of evidence that Mrs. Hoffman
was integral to selecting the building, design, and
ensuring historical accuracy of its renovation. In
other words, whether Mrs. Hoffman’s contribution
to the project could have earned a $400,000 fee was
not something the government directly addressed.®¢
Government witness Michael Daigle opined that he
did not think Mrs. Hoffman had the knowledge that

66 Persisting in its mistake to shift the burden of proof, the gov-
ernment submits in its supplemental papers in support of its po-
sition that Mrs. Hoffman did not earn a $400,000 fee that “it ap-
peared from the outset of the trial that Susan Hoffman’s defense
of ignorance inherently conceded that she was no project man-
ager.”
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a project manager should have.67 But that was
about it.

Nevertheless, the government contends that a
rational juror could have found sufficient evidence
to convict Peter and Susan Hoffman for submitting
this payment confirmation. That Susan and Peter
Hoffman were best friends, and that Mrs. Hoffman
had a more-than close relationship with Leo Du-
vernay, who used a room in Mrs. Hoffman’s house
rent-free prior to working on 807 Esplanade. The
government submits that the jury could have easily
inferred that Mrs. Hoffman (a) “could understand
the plain meaning of the terms on the sheet of paper
confirming paid invoices for work that she knew was
not complete on the project” and for which she did
not get paid; and (b) was not oblivious of attempts
to get tax credit money from the State of Louisiana
by submission of materially false documents. The
government also relies on its Exhibit 160, which
purports to bear Mrs. Hoffman’s signature (alt-

67 Counsel for Susan Hoffman asked Michael Daigle:

[I]f you went [to see Mrs. Hoffman] with questions and
suspicions and looking for explanations, why didn’t you
just ask her if she got $400,000; if she was the project
manager; if she thought that was a fair lease amount;
if she received the rentals on the lease?

Mr. Daigle admitted he did not ask those questions of Mrs. Hoff-
man.
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hough she did not stipulate to this at trial) and at-
tests to the fact that Mrs. Hoffman worked 1,000
hours on the project by December 2009.68

Viewing the evidence in the light most favorable
to the government, the Court finds that a rational
jury could have found that sufficient evidence sup-
ported a finding that submitting or causing to sub-
mit the $700,000 payment confirmation amounted
to wire fraud. Mr. and Mrs. Hoffman represented to
the auditors that this amount had been paid to Lee-
way Properties for project management and office
space (and the excluded Conway fee), and that this
was an expenditure for film tax credits. The jury
was presented with an issue of fact, which it re-
solved in favor of the government. Although there
was limited evidence tending to show Mrs. Hoff-
man’s intent to defraud, and it would have been ra-
tional for the jury to conclude that Mrs. Hoffman
signed the document because she trusted her hus-
band and not because she had the specific intent to

68 Mrs. Hoffman counters that the government failed to prove
that Mrs. Hoffman’s signature appears on the 1000 hour affida-
vit and notes that Ms. Matthew testified that she did not believe
it contained Mrs. Hoffman’s true signature including because it
includes her middle initial, which Mrs. Hoffman typically did not
use when signing documents. The government insists that it did
in fact prove that she signed the 1000 hour affidavit, pointing to
the email from Mrs. Hoffman to Leo Duvernay in June 2011, in
which she confirms that she and Mr. Hoffman had spent 1000
hours over a two or three year period working on the project.
Mrs. Hoffman argues in her papers that nowhere in the email is
there any reference to the affidavit, nor does she say anything
about telling the auditors or the film tax administrators that she
alone worked 1000 hours.
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defraud, the Court must defer to the jury’s verdict
when one cannot say it was irrational to conclude
that Mrs. Hoffman read the document and under-
stood what she was signing. As for Mr. Hoffman, he
testified to his involvement in the $700,000 pay-
ment confirmation,® and there was sufficient evi-
dence for a rational juror to find him guilty of wire
fraud.

H. Wire Fraud Counts 14-20

The jury found only Peter Hoffman guilty of com-
mitting wire fraud Counts 14, 15, 16, 17, 18, 19, and
20. He submits that the guilty verdicts were irra-
tional.

It 1s difficult to discern precisely what the reason
was for conviction on each of these counts, none of
which involve a singular topic or expenditure; all in-
volve responses or materials relative to the second
or final submission to the auditors or the State.70
Complicating matters, neither Mr. Hoffman nor the
government separately brief the sufficiency of the
evidence on these counts. Nevertheless, the Court

69 And, a fact that could have gone either way as to Mr. Hoff-
man’s intent to defraud, Mr. Hoffman researched whether
$400,000 would be a reasonable fee for a project manager for a
project like 807. But see, Jackson, supra note 18.

70 Although the government argues, correctly, that the material
sent by wire need not itself be fraudulent to amount to wire
fraud, it is equally true in this case that submitting applications
seeking state tax credits is not per se fraudulent. In other words,
807 Esplanade was a real infrastructure project with real ex-
penditures...and was completed.
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finds that as to each of these convictions, Mr. Hoff-
man’s arguments advance nothing more than fac-
tual disputes that the jury was entitled to resolve in
the government’s favor.

Count 14 and Count 15. The wires of Count 14
and 15 are lengthy email communications among
Mr. Hoffman and Kuchler. Exhibit 14 is an email
chain among Mr. Hoffman and Ms. Matthew and
Ms. Kuchler, a total of 10 email exchanges spanning
four printed pages, starting on December 28, 2009
and continuing on December 29, 2009. Mr. Hoffman
provides information to Kuchler regarding equip-
ment purchases, equipment consultant fees, legal
fees, office rent for contractor, and supervisory fees.
Exhibit 15 includes emails among Mr. Hoffman and
Kuchler on December 30 and 31, 2009 regarding su-
pervisory fees, lease agreements, interest pay-
ments, and office rent for contractor.

The email exchanges are lengthy and are not re-
produced here. Kuchler seems to be frustrated at
the task of getting the proper support for her audit,
stating “The problem I am having with all of these
are proper paper documentation and quotes from
third parties to determine fair market value. In-
voices from your own company is not good enough
when the companies are related.” Gov’t Ex. 14. And
relating to the $400,000 project management fee,
Kuchler says:

Thank you for the information from Lou but
he said $400,000 was fair but you all paid
$400,000 to numerous companies, not just to
Leeway. You paid the contractor $400,000



191a

and Seven Arts another $883,240 for essen-
tially the same services. It seems like we are
double-dipping here.

Gov’'t Ex. 15. In both exhibits, there is back-and-forth
between Kuchler and Mr. Hoffman, Kuchler seeking
to independently verify whether expenditures being
claimed by Mr. Hoffman are supported by docu-
ments, or otherwise constitute fair market value
representations. In defense of the numbers he pro-
vides, Mr. Hoffman says “[t]hese fees represent 3
years of work and more than 10 different transac-
tions ... on a project which will have expenses in ex-
cess of $17,000,000.” Gov’t Ex. 15.

Viewing the evidence in the light most favorable
to the government, the Court finds sufficient evi-
dence to support the wire fraud convictions in
Counts 14 and 15.71

Count 16. The wire of Count 16 is a January 7,
2010 email from Kuchler to Mr. Hoffman and his
same-day reply. Kuchler tells Mr. Hoffman that
Malcolm Dienes is “disallowing the following costs
due to lack of supporting documentation”:

71 The Court understands Mr. Hoffman’s argument to be that
simple exchanges between him and the auditor should not be
grounds for a wire fraud conviction. But once there is sufficient
evidence to support a scheme to defraud and intent, the govern-
ment need only prove that certain wires were sent in furtherance
of executing the scheme to defraud. There was sufficient evi-
dence to support a finding that Mr. Hoffman furthered the
scheme in these communications with Kuchler.
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1) $250,000 - in Audit Fees paid to Seven Arts
Film Entertainment, Louisiana - no official
back-up received to support what this is for.

2) $150,000 in Office Rent to Leeway for Leo -
do you have anything in Leo’s contract stating
his office is on Royal Street and he will be tak-
ing free rent in lieu of a fee in the GC section
of his contract?

3) Seven Arts Pictures, LA - did this company
receive $122,048.62? No explanation or calcu-
lation or documentation has been provided.

4) Michael stated that he did not receive the
money for which you are billing a company he
has no interest in, so I am taking out his hours
and fees of $203,637.50.

5) We will remove the $150,000 fee to Richard
Conway as an equipment consultant due to
lack of documentation provided.

6) We will remove the $58,072.47 in opera-
tional fees paid to Leo for water, sewage, and
power.

7) Another question about the interest
amount, it seems as though we are not com-
paring the interest rate to the going market
rate. If the project had to borrow money from
a bank, what would the interest rate be?

Mr. Hoffman replies:

1. I was not aware of an issue regarding audit
fees.... I will revert to you this am after re-
viewing this item with Marcia.
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2. I believe this charge is entirely appropriate
and it is not in lieu of his fee but in effect an
addition to his fee because of providing this
benefit. Leo will confirm and we can put in the
rep letter that Leo’s sole office (including this
job) for all periods is at 900 Royal St. Please
reconsider.

3. I don’t know what this item refers to and
will discuss with Marcia this am.

4. Michael did not receive this money because
he is an equity owner as I thought he proved
to you. He acknowledges that the value for his
services 1s the increase in the vale [sic] of his
equity in the project, which is what he told me
he told you. He will confirm that and this can
be included in the rep letter. Please recon-
sider.

5. Agreed.
6. Agreed.

7. We provided two other loan agreements
from private lenders for recent projects of our
[sic] with interest rates higher than charged
here - 15% and 18%. Bank financing of such
projects is not available and private lenders
insist on these types of interest rates. I can
confirm in the rep letter that Seven Arts could
only borrow at rates in excess of 12% for such
projects in the market today. Michael also told
me the state’s policy is to accept interest rates
up to 15%, which is more than we have
charged.
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I will call you after checking out these two
new (to me) items this am.

The government submits in its briefing, without
more, that this was Mr. Hoffman’s second attempt at
claiming fraudulent construction finance supervi-
sion fees for Lou Sandoz.”? Mr. Hoffman counters
that Seven Arts did not in the second or third appli-
cation claim construction supervision for payments
to Lou Sandoz; rather, Mr. Hoffman points to Note
6 to the second audit report, which states that the
fee was for finance supervision and Mr. Hoffman’s
services: “Seven Arts Filmed Entertainment Louisi-
ana LLC also received $250,000 in construction fi-
nance supervision costs for additional time spent by
Peter Hoffman in negotiating deals, etc.” Gov't Ex.
17, p. 9. It 1s unclear from the face of the emails that
the alleged Sandoz fee, or construction finance su-
pervision fee, was claimed or represented as part of
“audit fees.” Other evidence must be examined in
order to determine whether the jury irrationally
found Mr. Hoffman guilty of this wire fraud count.

Later on January 7, 2010, Mr. Hoffman writes
Kuchler “[t]he ‘audit fees’ — a bad description — are
the fees paid to SAFELA on account of financial su-
pervision of the project and particularly the services
of Lou Sandoz, as Marcia had mentioned in her

72 Advantage Capital had hired construction finance expert Lou
Sandoz (an independent consultant engaged through Gurtler
Bros.) in September 2009 after construction progress at 807 Es-
planade had halted due to lack of funds; AdCap wanted an ex-
pert to resolve “confusion as to where the project was and how
the money was being spent.”
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email of the 18th.” Gov’t Ex. 135. The day after this
email was sent, on January 8, 2010, Mr. Hoffman
writes to Kuchler explaining that the construction
finance fee is indeed justified as part of a devel-
oper’s fee. Gov't Ex. 137. Seven Arts sent an up-
dated general ledger to Kuchler in preparation for
the second audit; Seven Arts also sent Kuchler on
November 9, 2009 invoices to justify expenditures
for various expenses including a construction fi-
nance supervision fee for Lou Sandoz, described in
the invoice as “Auditors Lou Sandoz Payment per
Advantage Capital Agreement.” Govt Ex. 107.
Seven Arts also submitted to Becky Hammond as
late as March 18, 2011 the same SAPLA-SAFELA
consulting agreement used to support the Sandoz
fee. Gov't Ex. 248. Sandoz testified that he knew
nothing of this $250,000 fee being claimed for his
supervision, that he was unfamiliar with the invoice
listing his “payment,” and that he/Gurtler Bros. was
paid by AdCap approximately $20,000 to $30,000
for the services he performed.” Sandoz Tr. 34-35.

73 In his reply papers, Mr. Hoffman submits that the only invoice
mentioning Mr. Sandoz was a related party expenditure mistak-
enly prepared by Ms. Matthew in which Sandoz was referred to
as an “auditor,” but that mistaken invoice was withdrawn with
an apology from both Ms. Matthew and Mr. Hoffman before the
second audit report was completed and was never used in con-
nection with the third audit report. Mr. Hoffman submits that
the government produced no evidence that any claim was made
to the auditors or the State based on the contract prepared by
Mr. Hoffman for Mr. Sandoz’s services (a contract that was never
completed or provided to the auditors as the basis for any
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Viewing this evidence offered at trial in the light
most favorable to the government, the Court finds
that a rational juror could have concluded that suf-
ficient evidence supports a wire fraud conviction for
Mr. Hoffman relative to the construction finance su-
pervision fee.

Count 17. The wire of Count 17 is a January 20,
2010 email from Stephanie Dillon of Seven Arts to
State administrator Chris Stelly, attaching the Jan-
uary 20, 2010 application (the second tax credit ap-
plication) and supporting documents for infrastruc-
ture tax credits relative to the 807 Esplanade pro-
ject. This submission totaled $5,980,838 in infra-
structure expenditures, including developers’ fees;
interest payments to SAFELA at 12.5%; $350,000 in
legal fees; $807,202 in audio equipment; $2,302,860
in construction; financing fees; $250,000 in con-
struction finance supervision; office space for Leo
Duvernay; $400,000 project management fee paid to
Leeway; and audit fees paid to Malcolm Dienes. The
government submits that most if not all of these ex-
penditures were fraudulent.

Equipment. The government submits that Mr.
Hoffman fraudulently claimed an additional
$807,202 in equipment allegedly purchased by Rich-
ard Conway and Simon Ellson from the United

claimed payments relating to Mr. Sandoz); any claim to the au-
ditors would have required production of an invoice and proof of
payment, which the government never produced.

Whether or not Mr. Hoffman improperly sought to claim as
an expenditure for tax credits the construction finance supervi-
sion fee was clearly a fact issue to be resolved by the jury.
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Kingdom; both Conway and Ellson pointedly testi-
fied that no equipment was ever purchased or sold
to Mr. Hoffman. The government submits that the
evidence at trial showed that Mr. Hoffman was in-
formed on January 4, 2010 (two weeks before the
second audit report was released) that the equip-
ment would not be purchased by Conway’s company,
Molinare, and that Conway would no longer work
with Mr. Hoffman. But the $807,202 in equipment
was nevertheless included in the second audited
cost report.

Construction Payments. Mr. Hoffman submitted
$2,302,860 in payments to Leo Duvernay in the sec-
ond application; this was in addition to the
$1,749,257 in construction payments included in
the first application. By January 2010, however, the
government submits that the evidence at trial (in-
cluding Government Exhibit 162,74 Duvernay’s tes-
timony,” and Michael Daigle’s testimony76) showed

74 Government Exhibit 162 is an email from Leo Duvernay or his
assistant to Stephanie Dillon at Seven Arts dated June 3, 2011
in which Duvernay confirms that he has been paid a total of
$1,266,496.50 from October 2008 through October 2009; the
email includes copies of four out of six checks.

75 Duvernay testified consistent with Government Exhibit 162
that he had not been paid even $2,000,000 by 2010. Duvernay
Tr. 28, 31-32.

76 Michael Daigle testified that “almost $1.4 million of this
amount [the $2.3 million in construction expenditures in the sec-
ond audit] was based on what I believe to be fabricated circular
transactions involving Mr. Duvernay. And there appears to be
only about a million dollars of hard costs spent at this time [at
the time of the second audit report].” Daigle Tr. 116.
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that Duvernay had received just over $1,000,000 in
payments for construction.

Interest Payments. See the Court’s comments re-
garding Count 13.

Legal Fees. See the Court’s comments regarding
Counts 5 and 13.

Construction Finance Supervision Fee. See the
Court’s comments regarding Count 16.

$400,000 Project Management Fee. See the
Court’s comments regarding Count 11.

Office Rent Payments. In the second application
for tax credits, Mr. Hoffman claimed a $150,000 ex-
penditure for office space provided to Leo Duvernay
over a three year period. Mr. Hoffman claimed that
the office space included three units, the courtyard
in Susan Hoffman’s building, and use of Susan Hoff-
man’s bathroom. Mr. Duvernay testified that he
used an approximately 12x12 room with no bath-
room, no running water, and no kitchen. That the
room only had a desk and a few filing cabinets in it.
When Michael Daigle met with Susan Hoffman to
tour the site, Daigle asked to see the three units,
but Mrs. Hoffman told him that the 12x12 room was
all that Duvernay used. The government submits
that Duvernay testified that he did not receive use
of the office in lieu of $150,000 in payment; that the
space he used was worth no more than $400 per
month; that he never would have paid $50,000 per
year for the 12x12 room; and that he rented an
apartment (that was twice the size of the office
space and had a bathroom and kitchen) from Mrs.
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Hoffman in the very same building for $600 per
month.

Viewing the evidence in the light most favorable
to the government, the Court finds that a rational
juror could have concluded that Mr. Hoffman’s sub-
missions in the second application amounted to wire
fraud.

Count 18. The wire of Count 18 is an email dated
January 20, 2010 in which Marcia Matthew sends
to Kuchler, per Kuchler’s request on January 19, the
signed, revised management letter from Peter Hoff-
man in preparation for finalizing the January 20,
2010 second audit.

Mr. Hoffman submits that the management rep-
resentation letter included no representations that
could have influenced the State administrators, and
that the government failed to prove that the letter
included any representation regarding any of the
transactions alleged by the government to be fraud-
ulent. Although there are several representations
made by Mr. Hoffman in the management rep letter
relative to the second application,”” in support of

77 These are representations made by Peter Hoffman relative to
the same exact expenditures included in the second audit and
addressed in the Analysis for Count 17. Some examples:

13) ...

New Moon Pictures, LLC was reimbursed $807,202 for equip-
ment purchases for the project.

Leeway Properties, Inc. also received $400,000 as a project man-
agement fee for Susan Hoffman’s time involved in the project. ...
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Mr. Hoffman’s conviction the government focuses on
Mr. Hoffman’s confirmation to the auditors with re-
spect to the $150,000 expenditure for office space
provided to Duvernay that “The contractor, Leo A.
Duvernay, received free rent at 900 Royal Street in
lieu of payments valued at $150,000.” Mr. Duvernay
testified at trial that there was “not really” any
stated arrangement between him and Mrs. Hoffman
as to why he could use the office space; he testified
that he did not use that room instead of receiving
payments for the work he did on 807 Esplanade (nor
was that ever suggested to him). Duvernay Tr. 5, 49.
By the signed management letter of Count 18, Mr.
Hoffman represented the opposite.

Viewing the evidence in the light most favorable
to the government,’® the Court finds that a rational

19) The audio equipment listed on the cost report was bought
and is located in the United Kingdom. The appropriate state and
local taxes will be paid once the equipment is put into use in
Louisiana.

78 There were some facts disputed at trial as to precisely what
Mr. Duvernay was using in terms of office space (that he also
used the courtyard and had access to a bathroom in another part
of the property) and as to what the fair market value of the
claimed rent would have been (depending on how much space
was being used by Duvernay). The jury was entitled to resolve
those facts in the government’s favor. And this Court must re-
solve any evidentiary conflict in favor of the verdict. United
States v. Moreno-Gonzales, 662 F.3d 369, 372 (5th Cir.
2011)(“[Alny conflict in the evidence must be resolved in favor of
the jury’s verdict.”).

Same with the issue of falsity or materiality of such statement.
Applying the following jury instructions, and viewing the evi-
dence in the light most favorable to the prosecution, a rational
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juror could have concluded that Mr. Hoffman’s rep-
resentation to the auditors that Duvernay received
the rent-free office space in lieu of payment
amounted to wire fraud.

Count 19. The wire of Count 19 is an email, sub-
ject line “807 Esplanade - Proof of Payments,” dated
June 29, 2012 from Kate Hoffman to auditor Becky
Hammond, copying Peter Hoffman, Seven Arts em-
ployee Yuliya Yurchanka, and auditor Craig Silva.
Ms. Kate Hoffman says:

I hope this finds you well. Attached please
find copies of the invoices and online payment
confirmations from Seven Arts Pictures Loui-
siana LLC to New Moon (the managing mem-
ber of Seven Arts Filmed Entertainment Lou-
isiana) for the development fees and yearly in-
terest payments. As it is after banking hours,
I could not access the final bank statement
but hope these confirmations will suffice.

Attached to the email are the following:

e Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Developer’s Fee” of $300K

juror could have determined that the representation was false
and material: A representation is “false” if it is known to be un-
true or is made with reckless indifference as to its truth or fal-
sity. A representation would also be “false” if it constitutes a half
truth, or effectively omits or conceals a material fact, provided it
1s made with intent to defraud. A representation is “material” if
it has a natural tendency to influence, or is capable of influenc-
ing, the decision of the person or entity to which it is addressed.
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Regions confirmation of transfer from SAPLA
account to New Moon account for $300K on
6/29/2012

Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Interest—2008” of $20,324.72

Regions confirmation of transfer from SAPLA
account to New Moon account for $20,324.72 on
6/29/12

Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Interest—2009” of $128,103.31

Regions confirmation of transfer from SAPLA
account to New Moon account for $128.103.31
on 6/29/12

Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Interest—2010” of $318,060.16

Regions confirmation of transfer from SAPLA
account to New Moon account for $318,060.16
on 6/29/12

Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Interest—June 2012” of $178,483.00

Regions confirmation of transfer from SAPLA
account to New Moon account for $178,483.00
on 6/29/12

Invoice from SAFELA to SAPLA, 6/29/12, for
“SAFELA Interest—2011” of $325,831.61

Regions confirmation of transfer from SAPLA
account to New Moon account for $325,831.61
on 6/29/12
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At trial, Ms. Hammond explained that this email
provided the payments at the end of the project in
order to pay the accrued interest for the related-
party loan and it was also the developer’s fees. Ham-
mond Tr. 23. The government submits that this was
Mr. Hoffman’s second attempt at claiming fraudu-
lent interest payments. According to the govern-
ment’s evidence, Mr. Hoffman continued to repre-
sent that interest had been paid on what it insists
1s a non-existent $10 million loan. Gov’'t Ex. 255.7
Hammond testified that she was only shown the
outgoing wire transfers showing payment of inter-
est. Gov't Ex. 19; Hammond Tr. 24. Had she known
the payments were nothing but circular transfers,
Hammond testified that it would have caused her
concern in including those interest payments. Ham-
mond Tr. 24-25.

Mr. Hoffman testified that the regulations are
clear that financing costs are allowed for tax credit
applications. Hoffman Tr. 261. No one told Mr. Hoff-
man that it was impermissible to make a claim for

79 Page 64 of this exhibit (an email from Seven Arts to Becky
Hammond) is a spreadsheet entitled SAFELA “interest calcula-
tion based on actual draws.” Becky Hammond testified that this
was the interest schedule provided to her auditing firm, that the
interest rate being charged on this related-party loan (mostly
12.5%, but 9.75% and 9.25% in 2008 and 2007) was “a little on
the high side.” Hammond Tr. 22. When the prosecutor asked her
“how did you confirm whether or not these draws had actually
been made on this loan,” Ms. Hammond responded that she
“couldn’t match up these draws specifically to transactions so we
actually had to recalculate and redo the schedules.” Hammond
Tr. 22-23.
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interest on a loan;8%0 the only issue 1s whether the
interest is reasonable and “both the auditors and
LED would have to make a judgment that the inter-
est rate was okay.” Hoffman Tr. 262. He explained:

I emphasize that on the related-party pay-
ments and also the way the interest was cal-
culated, these are areas of uncertainty. That
1s, it may be that LED, when it looks at it,
says, you know, we're not going to allow that,
we're going to allow less. This is just a claim.
It’s not something where we're saying, oh, def-
initely, you know, we’re entitled to this no
matter what. This is what the accountants
thought was the best claim we could make. It
might well be less. And if we got less from
LED, we would still be happy. Right now, we
would be happy with $6.5 million of certified
base investment.

Hoffman Tr. 261. When asked by the prosecutor
whether the interest payments in Government Ex-
hibit 19 “were just bounced back and forth between
the two bank accounts,” Mr. Hoffman disagreed with
that characterization. He explained:

What happened was there was a draw under
the loan, which was the stand-in for all of the
other real funding. And that money was ad-
vanced, which we showed the bank accounts,

80 Indeed, the government does not question the permissibility of
claiming as infrastructure tax credit expenditures the interest
on the Advantage Capital or Palm Finance loans, which were
included in the Silva cost report along with the inter-company
loan interest.
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to SAPLA. And then SAPLA paid the interest.
That was exactly what I described to Mr. Silva
1n response to the inquiries from the FBI. And
it was right after that response that he reis-
sued his statement.

Hoffman Tr. 240. The prosecutor continued to chal-
lenge Mr. Hoffman as to “where are the bank records
[showing] that the money actually existed and actu-
ally was withdrawn on that [inter-company loan be-
tween SAPLA and SAFELA]?” Hoffman Tr. 241-42.
Mr. Hoffman explained to the Court that page 64 of
Government Exhibit 255 was Seven Arts’ work
product, which Ms. Hammond rejected and then did
her own work product. Hoffman Tr. 241-42. The
Court then asked: “was there backup for the draws
that are reflected in these papers? And if so, was the
back up available to Ms. Hammond?” Mr. Hoffman
answered: “Whatever there was, was available to
her.” Hoffman Tr. 244.

Viewing the evidence in the light most favorable
to the government, a rational juror could have re-
solved this factual dispute -- concerning whether
Mr. Hoffman attempted to claim fraudulent interest
payments as qualifying expenditures in furtherance
of a scheme to defraud the State -- in favor of the
government and could rationally have concluded
that Mr. Hoffman’s conduct in doing so amounted to
wire fraud.s!

81 The Court has also addressed interest payments on the $10
million loan previously in analyzing whether a rational juror
could have found Mr. Hoffman guilty of Count 13.
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Count 20. The wire of Count 20 is an email dated
July 3, 2012 from Kate Hoffman to Chris Stelly, cop-
ying Peter Hoffman in which Ms. Hoffman writes:
“Please see attached which was also sent via mail
today.” Attached to the email are (1) a three-page
letter to Mr. Stelly from Peter Hoffman; and (2) the
Silva audit report dated July 3, 2012 indicating to-
tal infrastructure expenditures of $11,785,934. By
his letter, Mr. Hoffman writes “[e]nclosed please
find the cost report and general ledger of Seven Arts
Pictures Louisiana LLC, as well as the Independent
Auditors Report submitted by Silva Gurtner & Ab-
ney LLC, dated June 30, 2012, all regarding the
[807 Esplanade] infrastructure project.” Mr. Hoff-
man states that the enclosures include “qualified
expenditures’ on the Project from October 1, 2007
through June 29, 2012.”

Neither party singles out Count 20 in their pa-
pers. Because the government argues that Mr. Hoff-
man made a second attempt at claiming certain ex-
penditures (that Leeway Properties received
$400,000 for Susan Hoffman’s management ser-
vices; construction finance supervision fees; office
rent for Duvernay; interest payments on an inter-
company loan; legal fees for Mr. Hoffman and Mr.
Arata; and developer’s fees)®2 it appears that the
government argues that the jury rationally found
that causing this final audit report to be emailed

82 Singling out developer’s fees, the government submits that de-
veloper’s fees are based on 20% of costs per industry practice.
Thus, “[t]he logical conclusion is that if the costs are fraudulent,
the addition of 20% of the fraudulent costs is also fraudulent.”
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across state lines amounts to wire fraud for the
same reasons that several of the prior charges con-
stituted wire fraud. This final audit report includes,
among other things, a $1.6 million developer’s fee to
SAFELA; interest on the SAFELA inter-company
loan; the $350,000 in legal fees for Mr. Hoffman and
Mr. Arata; the $400,000 consulting/supervisory fee
for Leeway Properties; $250,000 construction fi-
nance supervision fee paid to SAFELA; and
$157,450 for office space for Leo Duvernay.

When Mr. Hoffman was presented with Govern-
ment Exhibit 20 during his redirect examination,
Mr. Hoffman stated that he stands by the numbers
in the Silva audit. Hoffman Tr. 260-61. During his
cross-examination, the government accused Mr.
Hoffman of glossing over the fact that Seven Arts
submitted almost $12 million in expenditures (Gov’t
Ex. 20) for a property worth $5 million. Hoffman Tr.
259. The jury, the government submits, could have
rationally concluded that Mr. Hoffman -- consistent
with his statements to the board before taking on
this project that government tax credits would fi-
nance the projects3 -- attempted to claim millions of

83 When asked by the prosecutor about his statement from the
minutes of the board of directors, where Mr. Hoffman suggested
that the project would be “no cost to the company” and the pro-
ject would be funded by “the government tax credits,” Mr. Hoff-
man explained that all of the government tax credits included
the federal and state historic rehabilitation credits and that “the
largest single source of financing [was] the value of the building
itself [and] the state and federal historic rehabilitation credits,
which were far more secure, because we had a certainty about
how that would work and in fact the infrastructure expenses
were an uncertain source.” Hoffman Tr. 255. Mr. Hoffman
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dollars in tax credits to which Seven Arts was not
entitled.

Viewing the evidence in the light most favorable
to the government, a rational juror could have de-
termined that Mr. Hoffman’s conduct in causing Ex-
hibit 20 to be submitted to the State amounted to a
transmission for the purpose of executing a scheme
to defraud.

L. Mail Fraud (Count 21)

Count 21. The mailing of Count 21 is a FedEx
package from Peter Hoffman to State forensic audi-
tor Michael Daigle dated February 3, 2010 in which
Mr. Hoffman sends to Daigle materials in support
of the January 2010 tax credit application.84 Alt-
hough Mr. Daigle had requested materials from
both prior applications, Mr. Hoffman only sent ma-
terials related to the second audit.85 In the memo-
randum accompanying the mailing, which was also

added: “If you're charging me with being too optimistic and mis-
understanding what it would take, I stand guilty of that. I
wish...it was no where near sufficient to get the funding from tax
credits.” Hoffman Tr. 256.

84 The attachments included within Mr. Hoffman’s submission
to Michael Daigle include Government Exhibit 11, as well as
other documents which the government charged were mislead-
ing or fraudulent. The Court notes that it is impossible to deter-
mine on which document or documents the jury relied in its find-
ing of guilt.

85 As to why he did not sent responsive information relating to
the first audit report, Mr. Hoffman writes Daigle that the tax
credits issued in connection with that first audit are not subject
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apparently sent via email, Mr. Hoffman copies
Katie Kuchler and Michael Arata.

All three defendants were convicted of mail
fraud. All three seek acquittal.sé

The government submits that the mailing in
Count 21 contained a litany of fraudulent records by
which Mr. Hoffman intended to convince State fo-
rensic auditor Michael Daigle that the claimed ex-
penditures in the audit reports were correct (includ-
ing an affidavit signed by Mr. Hoffman that Conway
was his agent and that equipment had been pur-
chased). Mr. Hoffman contends that this mailing oc-
curred after delivery of the second audit report and,
therefore, was incapable of influencing Daigle. The
government submits that it need not prove that Dai-
gle himself was the intended victim or that he or
anyone was defrauded; that Mr. Hoffman was
charged with concealing the conspiracy in Overt Act
35; that a representation is false if it “conceals a ma-
terial fact.”

As to Mr. Arata and Mrs. Hoffman, the govern-
ment submits that sufficient evidence supports the
jury’s guilty verdict because Mr. Arata and Mrs.
Hoffman were members of the conspiracy at that

to recapture and that “Seven Arts feels that this matter should
not be reopened at this time.” Gov't Ex. 21.

86 The jury acquitted Mr. Arata and Mrs. Hoffman of Count 17,
which involved the submission of the January 2010 application
to the State. But this Court may not enter a judgment of acquit-
tal simply due to inconsistent verdicts, as such verdicts “may be
the result of lenity” by the jury. United States v. Powell, 469 U.S.
57, 66 (1984).




210a

time; 1t was foreseeable that Mr. Hoffman would
make such a mailing; and the mailing obstructed
the State’s investigation of the fraudulent expendi-
tures in the first cost report. Although Mr. Hoffman
refused to provide documentation regarding the De-
parture and Duvernay transactions that were sub-
mitted in support of the first application, Mr. Hoff-
man provided a general ledger listing expenditures
that for Duvernay, Departure, and legal fees; Mr.
Hoffman also provided Daigle the Leeway Proper-
ties payment confirmation (Gov’'t Exhibit 11).

As to Mr. Hoffman, viewing the evidence in the
light most favorable to the government, the Court
finds that sufficient evidence supports a rational ju-
ror’s guilty verdict as to mail fraud. The jury could
have resolved any factual dispute focused by Mr.
Hoffman in favor of the government.

As to Mr. Arata, he argues that his participation
in any conspiracy is limited to the first application
because the jury acquitted him of wire fraud for sub-
mitting the second and third application. Because
the evidence at trial showed that Mr. Arata with-
drew from any conspiracy in August 2009 (as de-
tailed below), the Court agrees; he cannot be respon-
sible for acts of his coconspirators after he with-
draws from the conspiracy.

Finally, as to Mrs. Hoffman, because the Court
finds that there was sufficient evidence to support a
rational jury’s guilty verdict as to conspiracy (as de-
tailed below), viewing the evidence in the light most
favorable to the government, the Court must defer



211a

to the jury’s guilty verdict against Mrs. Hoffman on
mail fraud in Count 21.

J. Conspiracy (Count 1)

Count 1. This is the conspiracy charge in which
all three defendants were found guilty. Each de-
fendant likewise seeks a judgment of acquittal.

The jury was instructed on the law regarding
conspiracy:

One may become a member of a conspiracy
without knowing all the details of the unlaw-
ful scheme or the identities of all the other al-
leged conspirators. If a defendant under-
stands the unlawful nature of a plan or
scheme and knowingly and intentionally
joins in that plan or scheme on one occasion,
that is sufficient to convict him or her for
conspiracy even though the defendant had
not participated before and even though the
defendant played only a minor part.

And, the Court also instructed the jury on Pinker-
ton,87 that a defendant may be convicted of substan-
tive counts if found to be a member of a conspiracy:

A conspirator is responsible for offenses com-
mitted by another conspirator if the conspira-
tor was a member of the conspiracy when the
offense was committed and if the offense was
committed in furtherance of, or as a foreseea-
ble consequence of, the conspiracy.

87 Pinkerton v. United States, 328 U.S. 640, 647 (1946).
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Therefore, if you have first found a defendant
guilty of the conspiracy charged in Count 1
and if you find beyond a reasonable doubt that
during the time a defendant was a member of
the conspiracy, other conspirators committed
the offense in Counts 2 through 21 in further-
ance of and as a foreseeable consequence of
that conspiracy, then you may find that de-
fendant guilty of Counts 2 through 21, eve
though the defendant may not have partici-
pated in any of the acts which constitute the
offenses described in Counts 2 through 21.

The government submits that it is “beyond dis-
pute” that it proved conspiracy because it proved
that Mr. Arata and Mr. Hoffman formed an agree-
ment to obtain tax credits involving the representa-
tions at issue. Presumably, the government in-
tended to argue that Mrs. Hoffman was part of that
conspiracy. The government also argues that proof
of any substantive mail or wire fraud count shows
proof of intent and, therefore, supports the jury’s
guilty verdicts on conspiracy. Because the conspir-
acy statute and the case literature spawn the diffi-
cult question “what isn’t a conspiracy?”, the Court
must agree.

To prove a conspiracy to commit wire or mail
fraud, the government had to prove beyond a rea-
sonable doubt that (1) two or more persons made an
agreement to commit wire or mail fraud; (2) that the
defendant knew the unlawful purpose of the agree-
ment; and (3) that the defendant joined in the agree-
ment wilfully, in other words, with the intent to fur-
ther the unlawful purpose. United States v. Grant,
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683 F.3d 639, 643 (5th Cir. 2012). The agreement
need not be formal, or spoken. Id. “An agreement
may be inferred from concert of action, voluntary
participation may be inferred from a collection of
circumstances, and knowledge may be inferred from
surrounding circumstances.” United States v. Ste-
phens, 571 F.3d 401, 404 (5th Cir. 2009)(quoting
United States v. Bieganowski, 313 F.3d 264, 276
(5th Cir. 2002)). Having determined that sufficient
evidence supports substantive wire fraud convic-
tions against each defendant, the Court likewise
finds sufficient evidence supported guilty verdicts
on the conspiracy charge as to each defendant. The
jury could have inferred an agreement from the cir-
cumstantial evidence and concert of action.

There is, however, one oddity as to Mr. Arata’s
conspiratorial, or Pinkerton, liability. Mr. Arata
submits that the evidence at trial proved that he
withdrew from representing Mr. Hoffman and, thus,
withdrew from any conspiracy such that he cannot
be guilty of any post-withdrawal acts of his cocon-
spirators. The government insists that the evidence
did not support a finding that Mr. Arata withdrew
from the conspiracy and notes that Mr. Arata did
not pursue a withdrawal defense or request a with-
drawal jury instruction.

The preponderance of the evidence at trial
proved that Mr. Arata terminated his relationship
with Mr. Hoffman after suspecting him of fabricat-
ing invoices in July or August 2009. That satisfies
the mandate of Pinkerton. The government would
have the Court elevate form over substance, but the
Court finds that because the evidence at trial
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showed that Mr. Arata did, in fact, withdraw from
the conspiracy,8 he cannot be responsible for post-
withdrawal acts committed by his coconspirators.
“Upon joining a criminal conspiracy, a defendant’s
membership in the ongoing unlawful scheme contin-
ues until he withdraws.” Smith v. United States,
133 S. Ct. 714, 717 (2013). “An untimely withdrawal
does not negate liability on the conspiracy charge,
but instead helps a defendant guard against post-
withdrawal acts done by other co-conspirators and
thereby serves to minimize his liability on subse-
quent crimes.” United States v. Salazar, 751 F.3d
326, 330-31 (5th Cir. 2014) (citation omitted, em-
phasis in original).

*kk

Accordingly, for the foregoing reasons, the Court
finds that Mr. Hoffman’s motion for judgment of ac-
quittal 1s GRANTED in part (as to Counts 2, 3, 4, 5,
and 7) and DENIED in part (as to Counts 1, 6, and
8 through 21); Mr. Arata’s motion for judgment of
acquittal is GRANTED in part (as to Counts 2, 3, 4,
5, 7, 13, and 21, as well as Counts 22 through 25)
and DENIED in part (as to Counts 1 and 6); and

88 The evidence supporting withdrawal, as previously men-
tioned: Mr. Arata sent a letter dated August 6, 2009 to Mr. Hoff-
man terminating their business relationship; he notified other
Seven Arts officers and others of his resignation; he advised the
State that he had withdrawn from his representation of Seven
Arts and Peter Hoffman; he met with government agents and
lawyers, cooperated and provided them with documents and par-
ticipated in interviews; and he reminded the State film office
that he had withdrawn from representing Seven Arts and that
he was adverse to it.
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Mrs. Hoffman’s motion for judgment of acquittal is
DENIED.

I1I.
A.

Rule 33 of the Federal Rules of Criminal Proce-
dure allows a trial court, upon a defendant’s motion,
to “vacate any judgment and grant a new trial if the
interest of justice so requires.” Fed. R. Crim. P.
33(a). Disfavored, Rule 33 motions are viewed “with
great caution.” See United States v. Infante, 404
F.3d 376, 387 (5th Cir. 2005).

In the Fifth Circuit, “a new trial ordinarily
should not be granted ‘unless there would be a mis-
carriage of justice or the weight of evidence prepon-
derates against the verdict.” United States v.
Wright, 634 F.3d 770, 775 (5th Cir. 2011)(citations
omitted); see also United States v. Robertson, 110
F.3d 1113, 1120 n. 11 (6th Cir. 1997)(“It has been
said that on such a motion [for new trial] the court
sits as a thirteenth juror. The motion, however, is
addressed to the discretion of the court, which
should be exercised with caution, and the power to
grant a new trial ... should be invoked only in excep-
tional cases in which the evidence preponderates
heavily against the verdict.”).89 “A new trial is
granted only upon demonstration of adverse effects
on substantial rights of a defendant.” United States

89 But see United States v. O’Keefe, 128 F.3d 885, 898 (5th Cir.
1997)(“The grant of a new trial is necessarily an extreme meas-
ure, because it is not the role of the judge to sit as a thirteenth
member of the jury.”)(emphasis added).
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v. Wall, 389 F.3d 457, 466 (5th Cir. 2004)(citation
omitted). The Court lacks “authority to grant a mo-
tion for a new trial under Rule 33 on a basis not
raised by the defendant.” United States v. Shoe-
maker, 746 F.3d 614, 631732 (5th Cir. 2014)(cita-
tion omitted).

Unlike the cramped standard applicable to Rule
29 motions, during its consideration of a motion for
a new trial, the Court has broad discretion to “care-
fully weigh the evidence and may assess the credi-
bility of the witnesses during its consideration of
the motion for new trial.” United States v. Herrera,
559 F.3d 296, 302 (5th Cir. 2009)(quoting United
States v. Tarango, 396 F.3d 666, 672 (5th Cir.
2005)); United States v. Shoemaker, 746 F.3d 614,
631-32 (5th Cir. 2014)(“The ‘interest of justice’ may
take into account ‘the trial judge’s evaluation of wit-
nesses and weighing of the evidence™, but the Court
“may not reweigh the evidence and set aside the ver-
dict simply because it feels some other result would
be more reasonable.”)(citations omitted). A new
trial may be appropriate where the evidence “tan-
gentially supports a guilty verdict, but in actuality,
the evidence preponderates sufficiently heavily
against the verdict such that a miscarriage of jus-
tice may have occurred.” Tarango, 396 F.3d at 672
(citations omitted). However, the Court still “must
not entirely usurp the jury’s function or simply set
aside a jury’s verdict because it runs counter to [the]
result the district court believed was more appropri-
ate.” Id. (citations omitted). Rather, the Court
should set aside a jury’s guilty verdict in the inter-
ests of justice only when exceptional circumstances
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are present. See id.; see also United States v. Poole,
735 F.3d 269, 279 (5th Cir. 2013)(“Rule 33 case law
cannot be understood except through the lens of
avoiding the injustice of a compromised verdict.”).

B.

All three defendants seek a new trial insofar as
the Court has denied their motions for judgment of
acquittal.

Mr. Hoffman submits that a new trial is war-
ranted because (a) the manifest weight of the evi-
dence was that the government did not prove be-
yond a reasonable doubt either that the related
party transactions were not proper claims of base
investment, or the Duvernay/Departure confirma-
tions were valid, or the auditors or the State as-
sumed that final cash payments had been made to
Duvernay or Departure; and (b) prosecutorial mis-
conduct caused prejudice. Mr. Arata submits that a
new trial 1s warranted based on prosecutorial mis-
conduct, including disparaging comments made
about Mr. Arata and his family; the government’s
strategy to vilify Mr. Arata as a connected, manipu-
lating player; and the government’s strategy to
overstate evidence, engage in inappropriate ques-
tioning of witnesses on key issues. Mrs. Hoffman
submits that the weight of the evidence does not
support the guilty verdicts.

C.

Because the Court orders that judgments of ac-
quittal must be entered as to Mr. Hoffman and Mr.
Arata on Counts 2, 3, 4, 5, and 7, as well as Counts
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13, 21, and 22 through 25 for Mr. Arata, the Court
must also decide whether a new trial should condi-
tionally be granted if the Fifth Circuit reverses the
judgment of acquittal. The Court applies the same
Rule 33 standard to decide whether a new trial is
warranted (if the Fifth Circuit reverses the judg-
ments of acquittal) as it applies to decide whether
the defendants are entitled to their alternate relief
of new trial, which each urges insofar as the Court
denies the motions for judgment of acquittal.

The Court finds that no new trial is warranted
as to those counts that the Court denied motions for
judgment of acquittal. Insofar as the defendants ar-
gue that the weight of the evidence preponderates
heavily against the verdict, the Court disagrees.
Even making credibility determinations in favor of
the defendants and against such government wit-
nesses as Kuchler,% the Court finds that the jury
was nevertheless left with sufficient evidence to re-
ject the defendants’ good faith theories of defense
and find that the defendants had engaged in a
scheme to defraud and conspired to do so. Nor has
any defendant shown that the hyperbole employed

90 Ms. Kuchler, the tax credits auditor, was a central government
witness. She was argumentative, self-interested, defensive, and
rehearsed. She endlessly intoned repeatedly that one can’t “au-
dit for fraud.” And yet, everything she needed for her review was
in a box of materials delivered to her in response to her audit
requirements. Nevertheless, she either didn’t examine every-
thing, and admittedly, some vital material was “illegible” but she
never asked for a legible copy.
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by the government,! or its inappropriate question-
ing of witnesses,9 caused any prejudice. Without
more, the Court cannot grant a judgment of acquit-
tal or grant a new trial simply because the Court
disagrees with the jury’s verdict or because the
Court would have resolved the case differently.

Likewise, as to Counts 2, 3, 4, 5, 7, and (as to Mr.
Arata only) Counts 13, 21, and 22 through 25, if the
Fifth Circuit reverses this Court’s judgment of ac-
quittal on these counts, the Court does not find that
a new trial is warranted. There has been no demon-
stration of adverse effects on substantial rights of
any defendant that would warrant the exceptional
remedy of a new trial.

*kk

Accordingly, for the foregoing reasons, IT IS OR-
DERED: that Susan Hoffman’s motion for judgment
of acquittal and motion for new trial are DENIED;
Michael Arata’s motion for judgment of acquittal is

91 For example, in its opening statement, the government stated
that the defendants “utterly abused the Louisiana film tax credit
program, and in the process they took advantage of and exploited
every human being they could.” False theater.

92 [t was utterly inappropriate for the government to ask Jerry
Daigle “Did Michael Arata tell you that he later called Katie
[Kuchler] and told her that the operating agreement was sub-
stantiation for the legal fees?” or “Did Michael Arata tell you that
he later, after your conversation with him, called Katie [Kuchler]
and told her that his equity interest was in support of legal
fees/tax credit submission?” Jerry Daigle Tr. 32-33. There was
no evidence that Mr. Arata ever called Kuchler to tell her that
he was relenting on the legal fees issue.
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GRANTED in part and DENIED in part, but his mo-
tion for new trial is DENIED; and Peter Hoffman’s
motion for judgment of acquittal is GRANTED in
part and DENIED in part, but his motion for new
trial 1s DENIED. Finally, the Court conditionally
determines that no new trial shall be granted if the
judgments of acquittal are later reversed or vacated
on appeal.9

New Orleans, Louisiana,
December 9, 2015
/s/Martin L. C. Feldman
MARTIN L. C. FELDMAN
UNITED STATES
DISTRICT JUDGE

93 Ever since the Supreme Court in 1979 in the Jackson case an-
nounced the “any rational trier of fact” standard of review, the
case literature on Rule 29 review has resulted in little more than
hollow slogans. The Fifth Circuit contributed to that disarray
when it adopted and sporadically applied, but then unwisely
abandoned, the realistic equipoise formula. It is this Court’s
hope that eventually this issue will be revisited by higher courts
that will announce a brighter line test for district judges in Rule
29 settings.



221a

APPENDIX C

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES
OF AMERICA

14-CR-22

*

*

* Section F
versus *
* January 27, 2016
*

MICHAEL P. ARATA
EEE SR S S B G S
SENTENCING BEFORE THE
HONORABLE MARTIN L.C. FELDMAN
UNITED STATES DISTRICT JUDGE

Appearances:

For the United States:

U.S. Attorney’s Office

By: DALL KAMMER, ESQ.
CHANDRA MENON, ESQ.
JAMES S. BAEHR, ESQ.
MICHAEL REDMANN, ESQ.

650 Poydras Street, Suite 1600

New Orleans, Louisiana 70130

For Michael P. Arata:
Schonekas Evans McGoey &
McEachin, LLC
By: WILLIAM P. GIBBENS, ESQ.
909 Poydras Street, Suite 1600
New Orleans, Louisiana 70112

For Michael P. Arata:
Hymel Davis & Petersen, LL.C




222a

By: MICHAEL R. DAVIS, ESQ.
10602 Coursey Boulevard
Baton Rouge, Louisiana 70816

Official Court Reporter:
Toni Doyle Tusa, CCR, FCRR

500 Poydras Street, Room HB-275
New Orleans, Louisiana 70130
(504) 589-7778

% % %
[2] PROCEEDINGS
(January 27, 2016)

THE COURT: Call the next case.

THE DEPUTY CLERK: Criminal Action 14-22,
United States of America v. Michael P. Arata.

MR. KAMMER: Good afternoon, Your Honor.
Dall Kammer, Chandra Menon, Jim Baehr, and Mi-
chael Redmann for the United States.

MR. GIBBENS: Good afternoon, Judge. Billy Gib-
bens and Mike Davis for the defendant, Michael
Arata.

THE COURT: This is before the Court for sen-
tencing, Counsel. Is there any reason why sentence
shouldn't be imposed at this time?

MR. GIBBENS: No, sir.
MR. KAMMER: No, sir.

THE COURT: There have been some 40 objec-
tions to the presentence report, which I will rule on in
a moment, but let me ask you before we begin: Is there
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anything else that should be called to the Court's at-
tention at this time?

MR. KAMMER: Not by the government, Your
Honor.

MR. GIBBENS: Judge, I don't know if we need
to discuss this now or not. I know there was a very
late filed --

THE COURT: I'll get to that in a moment.
MR. GIBBENS: Okay. Thank you, Judge.
THE COURT: Anything else?

[3] MR. GIBBENS: No, sir.

THE COURT: The Court orders that a copy of
its statement of reasons for imposing sentence be
filed of record under seal, together with a copy of the
defendant's presentence investigation report.

I will rule on the objections and then, Mr. Arata,
I will ask you if you have anything to say in mitiga-
tion of sentence before your sentence is imposed.

As to the objections, the government has filed 13.
The Court rules as follows:

Objection 1 is denied.

Objection 2 is granted, and the presentence re-
port has been revised accordingly.

Objection 3 is denied. The Court finds that the
defendant withdrew from the conspiracy in August
of 2009.

Objection 4 is granted, and the presentence re-
port is deemed revised accordingly.
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Objections 5 and 6 are granted in part and de-
nied in part. The presentence report has been re-
vised as to the United Kingdom equipment issue. It
has been denied as to the legal fees pursuant to this
Court's Order and Reasons dated December 9, 2015.

I should add this Court orders that its statement
of reasons regarding the Rule 29 issues of December
9, 2015, 1s also ordered to be a part of the [4] tran-
script of this Court's reasons for imposing sentence.

Objections 7 and 8 are granted, and the presen-
tence report is deemed revised accordingly. Simi-
larly, Objection 9 has been granted.

Objection 10 i1s denied. See this Court's Order
and Reasons of December 9, 2015.

Objection 11 i1s granted, and the presentence re-
port has been revised accordingly. The same ruling
on Objection 12. The same ruling on Objection 13.

The defendant has filed some 27 objections to the
presentence report, and the Court rules as follows:

Objection 1 1s granted, and the report has been
revised accordingly. The same ruling on Objections
2 and 3. The same ruling on Objections 4, 16, and
27. The same ruling on Objection 5.

As to Objection 6, the objection is denied.
Objection 7 is granted.
Objection 8 is granted.

Objection 9 is granted pursuant to the Court's
Order and Reasons of December 9, 2015.
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Objection 10, the Court will hold a so-called for-
feiture or restitution hearing after all defendants
have been sentenced. Presently a forfeiture hearing,
I think, is mistakenly scheduled for March 9, which
1s the sentencing date in this case for the two re-
maining defendants and, therefore, [5] it will be
continued. Objection 10 is granted in part. As to the
1ssue of minimal loss to the state, I will address that
in a moment.

Objections 11, 12, and 13 are granted in part as
to the issue of whether the defendant was answera-
ble for the acts of others after he withdrew from the
conspiracy. So it is granted in part as to paragraph
41 of the presentence report only.

As to Objection 14, the objection is granted in
part. As I indicated, there will be a hearing as to the
question of loss.

Objection 15 is denied.
Objections 17 and 20 are denied.

Objection 18 is denied. As I indicated, there will
be a hearing as to restitution after all defendants
have been sentenced.

Objection 21 is denied.
Objections 22, 23, 24, and 26 are denied.
Objection 27 is granted.

That's it. That covers all of the objections by the
government and the defendant.

Now, Mr. Arata, do you have anything to say in
mitigation of sentence before sentence is imposed?
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MR. GIBBENS: Your Honor, I wish to speak for
Mr. Arata. As you know, the government has al-
ready filed a [6] notice of appeal, so I have advised
Mr. Arata that I think it's best if I speak on his be-
half. He has agreed to that.

Judge, there has been --

THE COURT: I'm sorry to interrupt, but is
there anyone else who wants to speak as well?

MR. GIBBENS: Judge, I do believe that Father
Maestri would like to speak. He did not have the op-
portunity, I don't believe, to write a letter. He would
like to address the Court.

THE COURT: Well, let me hear from Father
Maestri first.

MR. GIBBENS: Thank you, Judge.
THE COURT: Where 1s Father Maestri?
Father Maestri, come on up here, please.

Sorry to interrupt, but I was told that maybe
somebody wanted to speak.

MR. GIBBENS: Thank you, Judge.

THE COURT: Father, identify yourself for the
record, please.

FATHER MAESTRI: Yes, sir. Good afternoon,
Your Honor. My name is William Maestri, M-A-E-S-
T-R-I, and I'm a Catholic priest with the Archdio-
cese of New Orleans.

Your Honor, in January of 2013, on the corner of
Touro and Dauphine, I opened the Bishop Perry
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Center. Bishop Perry was the first black Catholic
Bishop in the [7] United States. What we do is we
serve the homeless and the poor. Last year we
served 15,000 people who came to the center.

Your Honor, Mr. Arata has provided incredible
services to our inner city children in our Project
HOPE, their families, and also provided services to
the center. He has given of himself.

I'm not an attorney. I'm hoping for salvation, so
I'm not an attorney, but --

THE COURT: You better ask for mine first.
FATHER MAESTRI: I'm sure you will be there.

He has given of himself to our inner city chil-
dren, their families. He has visited them. This was
before whatever is involved, and I have no idea
about that. Again, really, I have no idea of the par-
ticulars and all that. He has done incredible work
and witness for the Bishop Perry Center, for the
Archdiocese, for our families, and for the children.

I thank you for the opportunity to address you. I
guess what I'm asking is that if there is any leniency
or mitigation or whatever the term is -- I have no
1dea. Mr. Arata has been just magnificent to us
without cost. Nobody has ever been charged money.
Nobody has ever received any kind of recompense.
None of that kind of stuff. We are on Touro and Dau-
phine Street right there in the Marigny.

[8] So I would just like to bring that to your at-
tention and ask you to take that into consideration,
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obviously. It's a request to take that into considera-
tion as to the character of Mr. Arata. Obviously,
that's your decision, but I just felt that if I had the
opportunity, and I don't want to take the time of the
Court --

THE COURT: That's all right.
FATHER MAESTRI: -- to speak to you, sir.
THE COURT: Thank you, Father.

FATHER MAESTRI: Thank you very much,
Your Honor. Thank you.

THE DEFENDANT: Thank you, Father.
MR. GIBBENS: Thank you.

FATHER MAESTRI: Thank you.

THE COURT: Mr. Gibbens, go ahead.

MR. GIBBENS: Yes, sir. Judge, I won't be long
either because we have taken so much of the Court's
time in this case for so long. Every single issue has
been discussed and rediscussed and briefed and lit-
1gated over the past several years.

One thing that I really did want to point out was
a letter that the Court received. I just saw it for the
first time on Monday, and we sent it over right way.

THE COURT: From Advantage Capital.

MR. GIBBENS: I mean Friday, from Advantage
Capital.

[9] Judge, we are very grateful for it now. I
would have loved to have it at trial, too, and that
testimony at trial, because the government tried
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very hard to put Advantage Capital in the category
of a victim of Mr. Arata. One of the managing direc-
tors of that company wrote a letter to the Court say-
ing they don't feel that they were defrauded by Mr.
Arata at all, and they were very happy with his ser-
vices.

THE COURT: They blamed it on underwriting
decisions.

MR. GIBBENS: Yes, sir. They were proud to be
part of a project that was successful and is a benefit
to the city.

There's also been a letter, I believe, from Patrick
Calhoun, from LEAP, another company that was
tried to be portrayed as a victim in this case. Mr.
Calhoun also is in support of Michael.

One of the, I think, very amazing things, too,
about -- just the sheer amount of support that Mi-
chael has received is impressive, but more than
that, Judge, it's people who are involved in his pro-
fessional life, which really was part of what was on
trial here.

A lot of times when we get these sentencing let-
ters, we will see a letter that says: I don't know an-
ything about what this person was doing, I don't
know anything about the case, but otherwise he is a
really great guy.

Here there have been letters from other lawyers
in the tax credit field who have said: Michael did
everything [10] by the book. We were all struggling
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to understand this very complicated, difficult sys-
tem, and he was in good faith trying to find his way
through, just like the rest of us were.

We have other businesspeople, filmmakers, who
were involved with Michael in tax credit projects,
who have written the Court about their experiences
with him in those projects. They were successful,
and they were impressed with Michael's honesty
and integrity in those projects.

So it's very close to what was happening in this
case. We have a very good picture of what kind of
person Michael was, how he was conducting himself
both as a lawyer and in the tax credit field.

Then, of course, we have the countless letters --
and I do apologize for sending so many, but I really
didn't feel like there was one that I should take out
-- talking about all of the wonderful things he has
done for the community, for various charities. The
list, I know you have seen, Judge, is very long.

Finally, Judge, I just wanted to say that this has
been a long case and a hard-fought case, and Mi-
chael has never wavered. I know the jury didn't
agree with us, and we are disappointed with that,
but we disagree with them.

Michael is going to try to continue as best he can
in the life that he has, but already up through today
he has suffered a lot: financially, emotionally, his
family. I [11] couldn't imagine being in a worse sit-
uation than he is right now with young children and
facing the prospect of being sentenced to a prison
term.
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Judge, I know you know our position on what we
believe the guidelines should be. I understand you
have denied some of our objections. I think that
even under a guideline interpretation we could get
to a sentence of probation in this case. Even with-
out, we would ask, Judge, that you use your discre-
tion to grant a variance or a downward departure
and allow Mr. Arata to serve a sentence of probation
so that he can stay with his family and he can con-
tinue all the good work he has done despite what
has happened here. We thank you, Judge, for your
consideration.

THE COURT: Thank you.

Well, this case presents a classic example of be-
wilderment resulting from confusion caused by in-
consistent applications of law as to what might be a
criminal hoax. This Court's previous 124-page Rule
29 decision speaks for itself.

So that the record is clear, the Court reiterates
everything that was said in that opinion, including
-- and I underscore including -- the last footnote to
the opinion on its final page. As I have indicated,
the Court includes that decision as part of its rea-
sons for imposing sentence in this case.

That opinion underscores the clash of norms that
[12] animate this case: to what some see as the per-
fectly proper quest for maximum profit, as evil. All
without regard to what this Court has noted took
place during a statutory environment that was bun-
gled, that lacked leadership, that lacked any vision-
ary guide, that lacked coherence. It seems helpful at
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this point to caution that unchecked prosecutorial
zeal deals a vicious body blow to the Constitution.

The over 130 letters sent to the Court on behalf
of Mr. Arata all convey the same theme, one who is
reliable, generous, charitable, and admirable, but
one letter stands out which I want to quote from.
The writer of the letter writes to the Court about
justice being blind and quotes the poet Melvin Tol-
son. I would like to read from the letter and the
quote:

"Who blindfolds Justice on the courthouse roof
while the lawyers weave the sleight-of-hand of
proof?"

The author goes on to write the verse invokes to
him the idea that people -- in this case Mr. Arata --
can be easily tricked by circumstances in their lives,
finding themselves facing something dire at the
hands of courtroom presentations, and that our sys-
tem should take into account the whole person and
not always be totally blind.

There are broader concepts of crime, the writer
notes. There are broader concepts of right, of crime
and punishment, beyond what is in the statutes that
govern us. A [13] good person deserves a good re-
sult, and the nice guy in the room sometimes de-
serves just a break. Now, that is another way of say-
ing that, when it's justified, mercy must be a com-
ponent of justice.

Because of the oddity of this Court's oversight of
the jury verdict under Rule 29 of the Federal Rules
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of Criminal Procedure, you stand convicted and re-
main convicted of one count of mail fraud conspiracy
and one count of wire fraud.

Let me note, however, before sentence is imposed
that the presentence report in paragraph 60 refers
to the lack of a victim in this case. Nevertheless, the
Court received a last-minute affidavit from the state
claiming to be a victim, although the state has never
asked for the tax credits to be given back. The gov-
ernment did not object to paragraph 60 in the
presentence report.

Paragraph 151 of the presentence report indi-
cates that perhaps the Court should consider a var-
1ance in view of the fact that there might well not be
a victim in this case. The government has not ob-
jected to paragraph 151 of the presentence report.

As I indicated, there will be a restitution hearing
in which even the person who submitted the last-
minute affidavit under oath will be expected to tes-
tify here in court under oath.

Pursuant to the Sentencing Reform Act of 1984
[14] and considering the provisions found in law
binding on this Court, it is the judgment of this
Court that the defendant, Michael P. Arata, is
hereby placed on probation for a term of four years,
consisting of four years to each of Counts 1 and 6, to
be served concurrently.

The sentence 1s a variance. It promotes respect
for the law, it protects the Constitution of the
United States, it provides just punishment, it
acknowledges the nature and the odd circumstances
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of the offense before this Court, the history and
characteristics of Mr. Arata, and it affords adequate
deterrence to any criminal conduct.

Again, let me reiterate. Whether or not there was
any damage to the State of Louisiana or any other
victim 1s a serious issue, which until 5:00 yesterday
afternoon was not an issue and was never raised by
the state.

It is the finding of this Court that the defendant
has the ability to pay a fine and, therefore, the de-
fendant is ordered to pay the United States a total
fine of $15,000, to be paid in full by February 3,
2020. The Court will waive the interest requirement
in this case.

While on probation, the defendant shall not com-
mit any federal, state, or local crime. He shall be
prohibited from possessing a firearm, ammunition,
destructive device, or any other dangerous weapon.
He shall not possess a controlled substance. He
shall cooperate in the collection of [15] a DNA sam-
ple. He shall comply with all other standard condi-
tions of probation, including the following: the fi-
nancial disclosure condition; the financial re-
striction condition. He shall pay any fine imposed
by this Court, the question of restitution to be an-
other day.

The defendant shall maintain full-time employ-
ment. Given what I understand to be his back-
ground, including the testimony of Father Maestri
here today, the defendant shall perform 300 hours
of unpaid community service as directed by his
United States probation officer. Father Maestri
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might find that he has 300 free hours of service from
this defendant.

Anything else, Counsel?

Oh, and a special assessment of $200.
Anything else?

MR. GIBBENS: No, sir. Thank you, Judge.

MR. KAMMER: Your Honor, respectfully, may
I make a record of my objections to the sentence, sir?

THE COURT: Well, this i1s not Tulane and
Broad. I already understand your objections, but go
ahead.

MR. KAMMER: To the extent that the sentence
1s below the sentencing guidelines, the government
respectfully objects, and to the substantive reason-
ableness of the sentence.

THE COURT: You read that well, Mr. Kammer.
Court is adjourned.

[16] THE DEPUTY CLERK: All rise.

(Proceedings adjourned.)

* % %

CERTIFICATE

I, Toni Doyle Tusa, CCR, FCRR, Official Court
Reporter for the United States District Court, East-
ern District of Louisiana, certify that the foregoing
is a true and correct transcript, to the best of my
ability and understanding, from the record of pro-
ceedings in the above-entitled matter.

s/ Toni Doyle Tusa
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APPENDIX D

UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 16-30104

UNITED STATES OF AMERICA,
Plaintiff - Appellee Cross-Appellant

V.

PETER M. HOFFMAN,
Defendant - Cross-Appellee

MICHAEL P. ARATA; SUSAN HOFFMAN,
Defendants - Appellants Cross-Appellees

CONS. W/ 16-30226

UNITED STATES OF AMERICA,
Plaintiff - Appellee-Cross- Appellant

V.

PETER M. HOFFMAN,
Defendant - Appellant-Cross- Appellee

CONS. W/ 16-30013

UNITED STATES OF AMERICA,
Plaintiff - Appellant
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PETER M. HOFFMAN; MICHAEL P. ARATA,
Defendants - Appellees

CONS. W/ 16-30527

UNITED STATES OF AMERICA,
Plaintiff - Appellee Cross-Appellant

V.

PETER M. HOFFMAN
Defendant - Appellant Cross-Appellee

MICHAEL P. ARATA; SUSAN HOFFMAN,
Defendants - Cross Appellees

Appeals from the United States District Court
for the Eastern District of Louisiana

ON PETITION FOR REHEARING EN BANC
(Opinion _____, 5 Cir., , F.3d )
Before KING, DENNIS, and COSTA, Circuit Judges.
PER CURIAM:

(X) Treating the Petition for Rehearing En Banc as
a Petition for Panel Rehearing, the Petition for
Panel Rehearing is DENIED. No member of
the panel nor judge in regular active service of
the court having requested that the court be
polled on Rehearing En Banc (FED. R. ApP. P.
AND 5TH CIR. R. 35), the Petition for Rehearing
En Banc is DENIED.
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() Treating the Petition for Rehearing En Banc as
a Petition for Panel Rehearing, the Petition for
Panel Rehearing is DENIED. The court having
been polled at the request of one of the mem-
bers of the court and a majority of the judges
who are in regular active service and not dis-
qualified not having voted in favor (FED. R.
APP. P. AND 5TH CIR. R. 35), the Petition for Re-
hearing En Banc is DENIED.

ENTERED FOR THE COURT:

/sl Gregg Costa
UNITED STATES CIRCUIT JUDGE
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APPENDIX E
RELEVANT STATUTORY PROVISIONS
18 U.S.C. § 371:

Conspiracy to commit offense or to defraud
United States.

If two or more persons conspire either to commit
any offense against the United States, or to defraud
the United States, or any agency thereof in any man-
ner or for any purpose, and one or more of such per-
sons do any act to effect the object of the conspiracy,
each shall be fined under this title or imprisoned not
more than five years, or both.

If, however, the offense, the commission of which
1s the object of the conspiracy, is a misdemeanor only,
the punishment for such conspiracy shall not exceed
the maximum punishment provided for such misde-
meanor.

18 U.S.C. § 1341:
Frauds and swindles.

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent
pretenses, representations, or promises, or to sell,
dispose of, loan, exchange, alter, give away, distrib-
ute, supply, or furnish or procure for unlawful use
any counterfeit or spurious coin, obligation, secu-
rity, or other article, or anything represented to be
or intimated or held out to be such counterfeit or
spurious article, for the purpose of executing such
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scheme or artifice or attempting so to do, places in
any post office or authorized depository for mail
matter, any matter or thing whatever to be sent or
delivered by the Postal Service, or deposits or
causes to be deposited any matter or thing whatever
to be sent or delivered by any private or commercial
Iinterstate carrier, or takes or receives therefrom,
any such matter or thing, or knowingly causes to be
delivered by mail or such carrier according to the
direction thereon, or at the place at which it is di-
rected to be delivered by the person to whom it is
addressed, any such matter or thing, shall be fined
under this title or imprisoned not more than 20
years, or both. If the violation occurs in relation to,
or involving any benefit authorized, transported,
transmitted, transferred, disbursed, or paid in con-
nection with, a presidentially declared major disas-
ter or emergency (as those terms are defined in sec-
tion 102 of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C. 5122)), or
affects a financial institution, such person shall be
fined not more than $1,000,000 or imprisoned not
more than 30 years, or both.

18 U.S.C. § 1343:
Fraud by wire, radio, or television.

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent
pretenses, representations, or promises, transmits
or causes to be transmitted by means of wire, radio,
or television communication in interstate or foreign
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commerce, any writings, signs, signals, pictures, or
sounds for the purpose of executing such scheme or
artifice, shall be fined under this title or imprisoned
not more than 20 years, or both. If the violation oc-
curs in relation to, or involving any benefit author-
ized, transported, transmitted, transferred, dis-
bursed, or paid in connection with, a presidentially
declared major disaster or emergency (as those
terms are defined in section 102 of the Robert T.
Stafford Disaster Relief and Emergency Assistance
Act (42 U.S.C. 5122)), or affects a financial institu-
tion, such person shall be fined not more than

$1,000,000 or imprisoned not more than 30 years, or
both.

Fed. R. Civ. P. 29:
Motion for a Judgment of Acquittal

(a) Before Submission to the Jury. After the
government closes its evidence or after the close of
all the evidence, the court on the defendant’s motion
must enter a judgment of acquittal of any offense for
which the evidence is insufficient to sustain a con-
viction. The court may on its own consider whether
the evidence is insufficient to sustain a conviction.
If the court denies a motion for a judgment of ac-
quittal at the close of the government’s evidence,
the defendant may offer evidence without having re-
served the right to do so.

(b) Reserving Decision. The court may reserve
decision on the motion, proceed with the trial
(where the motion is made before the close of all the
evidence), submit the case to the jury, and decide
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the motion either before the jury returns a verdict
or after it returns a verdict of guilty or is discharged
without having returned a verdict. If the court re-
serves decision, it must decide the motion on the ba-
sis of the evidence at the time the ruling was re-
served.

(c) After Jury Verdict or Discharge.

(1) Time for a Motion. A defendant may move
for a judgment of acquittal, or renew such a motion,
within 14 days after a guilty verdict or after the
court discharges the jury, whichever is later.

(2) Ruling on the Motion. If the jury has re-
turned a guilty verdict, the court may set aside the
verdict and enter an acquittal. If the jury has failed
to return a verdict, the court may enter a judgment
of acquittal.

(3) No Prior Motion Required. A defendant is
not required to move for a judgment of acquittal be-
fore the court submits the case to the jury as a pre-
requisite for making such a motion after jury dis-
charge.

(d) Conditional Ruling on a Motion for a
New Trial.

(1) Motion for a New Trial. If the court enters
a judgment of acquittal after a guilty verdict, the
court must also conditionally determine whether
any motion for a new trial should be granted if the
judgment of acquittal is later vacated or reversed.
The court must specify the reasons for that determi-
nation.
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(2) Finality. The court’s order conditionally
granting a motion for a new trial does not affect the
finality of the judgment of acquittal.

(3) Appeal.

(A) Grant of a Motion for a New Trial. If the
court conditionally grants a motion for a new trial
and an appellate court later reverses the judgment
of acquittal, the trial court must proceed with the
new trial unless the appellate court orders other-
wise.

(B) Denial of a Motion for a New Trial. If the
court conditionally denies a motion for a new trial,
an appellee may assert that the denial was errone-
ous. If the appellate court later reverses the judg-
ment of acquittal, the trial court must proceed as
the appellate court directs.

La. Rev. Stat. 47:6007
(Effective: July 1, 2007 to July 8, 2009):

Motion picture investor tax credit

A. Purpose. The primary objective of this Sec-
tion is to encourage development in Louisiana of a
strong capital and infrastructure base for motion
picture film, videotape, digital, and television pro-
gram productions in order to achieve an independ-
ent, self-supporting industry. This objective is di-
vided into immediate and long-term objectives as
follows:

(1) Immediate objectives are to:
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(a) Attract private investment for the production
of motion pictures, videotape productions, and tele-
vision programs in Louisiana.

(b) Develop a tax and capital infrastructure
which encourages private investment. This infra-
structure will provide for state participation in the
form of tax credits to encourage investment in state-
certified productions and infrastructure projects.

(c) Develop a tax infrastructure utilizing tax
credits which encourage investments in multiple
state-certified production and infrastructure pro-
jects.

(2) Long-term objectives are to:

(a) Encourage increased employment opportuni-
ties within this sector and increased global compe-
tition with other states in fully developing economic
development options within the film and video in-
dustry.

(b) Encourage new education curricula in order
to provide a labor force trained in all aspects of film
and digital production.

(¢) Encourage development of a Louisiana film,
video, television, and digital production and post-
production infrastructure with state-of-the-art fa-
cilities.

B. Definitions. For the purposes of this Section:

(1) “Base investment” shall mean the actual in-
vestment made and expended by:

(a) A state-certified production in the state as
production expenditures incurred in this state that
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are directly used in a state-certified production or
productions.

(b) A person in the development of a state-certi-
fied infrastructure project.

(2) “Division” means the division of administra-
tion of the office of the governor.

(3) “Expended in the state” in the case of tangible
property shall mean property which is acquired
from a source within the state and, in the case of
services, shall mean services procured and per-
formed in the state.

(4) “Headquartered in Louisiana” shall mean a
corporation incorporated in Louisiana or a partner-
ship, limited liability company, or other business
entity domiciled and headquartered in Louisiana for
the purpose of producing nationally distributed mo-
tion pictures as defined in this Section.

(5) “Motion picture” means a nationally distrib-
uted feature-length film, video, television series, or
commercial made in Louisiana, in whole or in part,
for theatrical or television viewing or as a television
pilot. The term “Motion picture” shall not include
the production of television coverage of news and
athletic events.

(6) “Motion picture production company” shall
mean a company engaged in the business of produc-
ing nationally distributed motion pictures as de-
fined in this Section. Motion picture production
company shall not mean or include any company
owned, affiliated, or controlled, in whole or in part,
by any company or person which is in default on a
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loan made by the state or a loan guaranteed by the
state, nor with any company or person who has ever
declared bankruptcy under which an obligation of
the company or person to pay or repay public funds
or monies was discharged as a part of such bank-
ruptcy.

(7) “Office” means the Governor’s Office of Film
and Television Development until August 15, 2006;
thereafter, the term “office” means the office of en-
tertainment industry development in the Depart-
ment of Economic Development provided for in R.S.
51:938.1.

(8) “Payroll” shall include all salary, wages, and
other compensation, including related benefits
sourced or apportioned to Louisiana.

(9) “Production expenditures” means preproduc-
tion, production, and postproduction expenditures
directly incurred in this state that are directly used
in a state-certified production, including without
limitation the following: set construction and oper-
ation; wardrobes, make-up, accessories, and related
services; costs associated with photography and
sound synchronization, lighting, and related ser-
vices and materials; editing and related services;
rental of facilities and equipment; leasing of vehi-
cles; costs of food and lodging; digital or tape edit-
ing, film processing, transfer of film to tape or digi-
tal format, sound mixing, special and visual effects;
total aggregate payroll; music, if performed, com-
posed, or recorded by a Louisiana musician, or re-
leased or published by a Louisiana-domiciled and
headquartered company; airfare, if purchased
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through a Louisiana-based travel agency or travel
company; insurance costs or bonding, if purchased
through a Louisiana-based insurance agency; or
other similar production expenditures as deter-
mined by rule. This term shall not include postpro-
duction expenditures for marketing and distribu-
tion, any indirect costs, any amounts that are later
reimbursed, any costs related to the transfer of tax
credits, or any amounts that are paid to persons or
entities as a result of their participation in profits
from the exploitation of the production.

(10) “Resident” or “resident of Louisiana” means
a natural person and, for the purpose of determin-
ing eligibility for the tax incentives provided by this
Chapter, any person domiciled in the state of Loui-
siana and any other person who maintains a perma-
nent place of abode within the state and spends in
the aggregate more than six months of each year
within the state.

(11) “Secretary” means the secretary of the De-
partment of Economic Development.

(12) “State-certified infrastructure project” shall
mean a film, video, television, and digital produc-
tion and postproduction facility , and movable and
immovable property and equipment related thereto,
or any other facility which supports and is a neces-
sary component of such proposed state-certified in-
frastructure project, all as determined and ap-
proved by the office, the secretary of the Depart-
ment of Economic Development, and the division of
administration under such terms and conditions as
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are authorized by this Section. The term “infra-
structure project” shall not include movie theaters
or other commercial exhibition facilities.

(13) “State-certified production” shall mean a
production approved by the office and the secretary
of the Department of Economic Development pro-
duced by a motion picture production company dom-
iciled and headquartered in Louisiana which has a
viable multi-market commercial distribution plan.

C. Investor tax credit; specific productions
and projects.

(1) There 1s hereby authorized a tax credit
against state income tax for Louisiana taxpayers for
state-certified productions, other than motion pic-
ture production companies. The tax credit shall be
earned by investors at the time expenditures are
made by a motion picture production company in a
state-certified production. However, credits cannot
be applied against a tax or transferred until the ex-
penditures are certified by the office and the secre-
tary of the Department of Economic Development.
For state-certified productions, expenditures shall
be certified no more than twice during the duration
of a state-certified production unless the motion pic-
ture production company agrees to reimburse the of-
fice for the costs of any additional certifications. The
tax credit shall be calculated as a percentage of the
total base investment dollars certified per project.

(a) For state-certified productions approved by
the office and the secretary on or after January 1,
2004, but before January 1, 2006:
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(1) If the total base investment is greater than
three hundred thousand dollars and less than or
equal to eight million dollars, each taxpayer shall
be allowed a tax credit of ten percent of the actual
investment made by that taxpayer.

(11) If the total base investment is greater than
eight million dollars, each taxpayer shall be allowed
a tax credit of fifteen percent of the actual invest-
ment made by that taxpayer.

(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.

(b) For state-certified productions approved by
the office and the secretary on or after January 1,
2006, but before July 1, 2010:

(1) If the total base investment is greater than
three hundred thousand dollars, each investor shall
be allowed a tax credit of twenty-five percent of the
base investment made by that investor.

(11) To the extent that base investment is ex-
pended on payroll for Louisiana residents employed
1n connection with a state-certified production, each
investor shall be allowed an additional tax credit of
ten percent of such payroll. However, if the payroll
to any one person exceeds one million dollars, this
additional credit shall exclude any salary for that
person that exceeds one million dollars.
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(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.

(¢c) For state-certified productions approved by
the office and the secretary on or after July 1, 2010,
but before July 1, 2012:

(1) If the total base investment is greater than
three hundred thousand dollars, each investor shall
be allowed a tax credit of twenty percent of the base
investment made by that investor.

(11) To the extent that base investment is ex-
pended on payroll for Louisiana residents employed
1n connection with a state-certified production, each
investor shall be allowed an additional tax credit of
ten percent of such payroll. However, if the payroll
to any one person exceeds one million dollars, this
additional credit shall exclude any salary for that
person that exceeds one million dollars.

(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.

(d) For state-certified productions approved by
the office and the secretary on or after July 1, 2012:

(1) If the total base investment is greater than
three hundred thousand dollars, each investor shall
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be allowed a tax credit of fifteen percent of the base
investment made by that investor.

(11) To the extent that base investment is ex-
pended on payroll for Louisiana residents employed
1n connection with a state-certified production, each
investor shall be allowed an additional tax credit of
ten percent of such payroll. However, if the payroll
to any one person exceeds one million dollars, this
additional credit shall exclude any salary for that
person that exceeds one million dollars.

(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.

(e) Motion picture investor tax credits associated
with a state-certified production shall never exceed
the total base investment in that production.

(2)(a) Beginning July 1, 2005, and ending on Jan-
uary 1, 2009, there shall be allowed a credit against
state income tax for state-certified infrastructure
projects which meet the criteria provided for in this
Paragraph and which are approved by the office, the
secretary of the Department of Economic Develop-
ment, and the division of administration. The tax
credit shall be equal to forty percent of the base in-
vestment expended in this state on such project
which is in excess of three hundred thousand dol-
lars. The total tax credit allowed for any state-certi-
fied infrastructure project shall not exceed twenty-
five million dollars, and the tax credit shall be
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earned and may be structured as provided for in this
Paragraph.

(b)(1) An infrastructure project shall be approved
if it 1s a film, video, television, or digital production
or postproduction facility.

(11) However, if all or a portion of an infrastruc-
ture project is a facility which may be used for other
purposes unrelated to production or postproduction
activities, then the project shall be approved only if
a determination is made that the multiple-use facil-
1ty will support and will be necessary to secure pro-
duction or postproduction activity for the produc-
tion and postproduction facility and the applicant
provides sufficient contractual assurances that:

(aa) The facility will be used as a state-of-the-art
production or postproduction facility, or as a sup-
port and component thereof, for the useful life of the
facility.

(bb) No tax credits shall be earned on such mul-
tiple-use facilities until the production or postpro-
duction facility is complete.

(c) Tax credits for infrastructure projects shall be
earned only as follows:

(1) Construction of the infrastructure project
shall begin within six months of the initial certifica-
tion provided for in Subparagraph (D)(2)(c) of this
Section.

(11) Expenditures shall be certified by the office,
the secretary, and the division as provided for in
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Paragraph (D)(2) of this Section, and credits are not
earned until such certification.

(111) Twenty-five percent of the total base invest-
ment provided for in the initial certification of an
infrastructure project pursuant to Subparagraph

(D)(2)(d) of this Section shall be certified as ex-
pended before any credits may be earned.

(1v) No tax credit shall be allowed for expendi-
tures made for any infrastructure project after De-
cember 31, 2008, unless fifty percent of total base
investment provided for in the initial certification of
the project pursuant to Subparagraph (D) (2)(d) of
this Section has been expended prior to that date.
The expenditures may be finally certified at a later
date.

(v) For purposes of allowing tax credits against
state income tax liability and transferability of the
tax credits, the tax credits shall be deemed earned
at the time the expenditures are made, provided
that all requirements of this Subsection have been
met and after the tax credits have been certified.

(d) The office, the secretary, and the division
may require the tax credits to be taken and/or trans-
ferred in the tax period in which the credit is earned
or may structure the tax credit in the initial certifi-
cation of the project to provide that only a portion of
the tax credit be taken over the course of two or
more tax years.

(3) The credit shall be allowed against the in-
come tax for the taxable period in which the credit
1s earned or for the taxable period in which initial
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certification authorizes the credit to be taken. If the
tax credit allowed pursuant to this Section exceeds
the amount of such taxes due for such tax period,
then any unused credit may be carried forward as a
credit against subsequent tax liability for a period
not to exceed ten years.

(4) Application of the credit.

(a) All entities taxed as corporations for Louisi-
ana income tax purposes shall claim any credit al-
lowed under this Section on their corporation in-
come tax return.

(b) Individuals, estates, and trusts shall claim
any credit allowed under this Section on their in-
come tax return.

(c) Entities not taxed as corporations shall claim
any credit allowed under this Section on the returns
of the partners or members as follows:

(1) Corporate partners or members shall claim
their share of the credit on their corporation income
tax returns.

(11) Individual partners or members shall claim
their share of the credit on their individual income
tax returns.

(111) Partners or members that are estates or
trusts shall claim their share of the credit on their
fiduciary income tax returns.

(5) Transferability of the credit. Any motion pic-
ture tax credits not previously claimed by any tax-
payer against its income tax may be transferred or
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sold to another Louisiana taxpayer or to the office,
subject to the following conditions:

(a) A single transfer or sale may involve one or
more transferees. The transferee of the tax credits
may transfer or sell such tax credits subject to the
conditions of this Subsection.

(b) Transferors and transferees shall submit to
the office, and to the Department of Revenue in
writing, a notification of any transfer or sale of tax
credits within thirty days after the transfer or sale
of such tax credits. The notification shall include the
transferor’s tax credit balance prior to transfer, a
copy of any tax credit certification letter(s) issued
by the office and the secretary of the Department of
Economic Development and, in the case of an infra-
structure project, to the office, the secretary, and
the division of administration, the name of the
state-certified production or infrastructure project,
the transferor’s remaining tax credit balance after
transfer, all tax identification numbers for both
transferor and transferee, the date of transfer, the
amount transferred, a copy of the credit certificate,
price paid by the transferee to the transferor, in the
case when the transferor is a state-certified produc-
tion or state-certified infrastructure project, for the
tax credits, and any other information required by
the office or the Department of Revenue. For the
purpose of reporting transfer prices, the term
“transfer” shall include allocations pursuant to Par-
agraph (3) of this Subsection as provided by rule.
The office may post on its web site an average tax
credit transfer value, as determined by the office
and the secretary of the Department of Economic
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Development to reflect adequately the current aver-
age tax credit transfer value. The tax credit transfer
value means the percentage as determined by the
price paid by the transferee to the transferor di-
vided by the dollar value of the tax credits that were
transferred in return. The notification submitted to
the office shall include a processing fee of up to two
hundred dollars per transferee, and any pricing in-
formation submitted by a transferor or transferee
shall be treated by the office and the Department of
Revenue as proprietary to the entity reporting such
information and therefore confidential. However,
this shall not prevent the publication of summary
data that includes no fewer than three transactions.

(c) Failure to comply with this Paragraph will re-
sult in the disallowance of the tax credit until the
taxpayers are in full compliance.

(d) The transfer or sale of this credit does not ex-
tend the time in which the credit can be used. The
carryforward period for credit that is transferred or
sold begins on the date on which the credit was orig-
inally earned or, in the case of a structured infra-
structure credit, the date upon which the credit is
allowed to be taken.

(e) To the extent that the transferor did not have
rights to claim or use the credit at the time of the
transfer, the Department of Revenue shall either
disallow the credit claimed by the transferee or re-
capture the credit from the transferee through any
collection method authorized by R.S. 47:1561. The
transferee’s recourse is against the transferor.
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(f) Beginning on and after January 1, 2007, the
investor who earned the motion picture investor tax
credits may transfer the credits to the office for sev-
enty-two percent of the face value of the credits. Be-
ginning January 1, 2009, and every second year
thereafter, the percent of the face value of the tax
credits allowed for transferring credits to the office
shall increase two percent until the percentage
reaches eighty percent. Upon the transfer, the De-
partment of Economic Development shall notify the
Department of Revenue and shall provide it with a
copy of the transfer documentation. The Depart-
ment of Revenue may require the transferor to sub-
mit such additional information as may be neces-
sary to administer the provisions of this Section.
The secretary of the Department of Revenue shall
make payment to the investor in the amount to
which he is entitled from the current collections of
the taxes collected pursuant to Chapter 1 of Subtitle
I, provided such credits are transferred to the office
within one calendar year of certification.

(6) The transferee shall apply such credits in the
same manner and against the same taxes as the tax-
payer originally awarded the credit.

(7) Notwithstanding any other provision of law,
on or after January 1, 2006, a state-certified produc-
tion which receives tax credits pursuant to the pro-
visions of this Chapter shall not be eligible to re-
ceive the rebates provided for in R.S. 51:2451
through 2461 in connection with the activity for
which the tax credits were received.
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D. Certification and administration.

(1)(a) The secretary of the Department of Eco-
nomic Development and the office shall determine
through the promulgation of rules the minimum cri-
teria that a project must meet in order to qualify
according to this Section. The secretary, the office,
and the division of administration shall determine
through the promulgation of rules the minimum cri-
teria that a project must meet in order to qualify
according to this Section.

(b) The secretary, the office, and the division of
administration shall determine, through the prom-
ulgation of rules, an appeals process in the event
that an application for or the certification of motion
picture production or infrastructure tax credits is
denied. The office shall promptly provide written
notice of such denial to the Senate Committee on
Revenue and Fiscal Affairs and the House Commit-
tee on Ways and Means.

(¢c) Prior to adoption, these rules shall be ap-
proved by the House Committee on Ways and
Means and the Senate Committee on Revenue and
Fiscal Affairs.

(d) When determining which productions and in-
frastructure projects qualify, the office and the sec-
retary of the Department of Economic Development
and, in the case of infrastructure projects, also the
division of administration shall take the following
factors into consideration:
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(1) The impact of the production or infrastructure
project on the immediate and long-term objectives
of this Section.

(11) The impact of the production or infrastruc-
ture project on the employment of Louisiana resi-
dents.

(111) The impact of the production or infrastruc-
ture project on the overall economy of the state.

(2)(a) Application. An applicant for the motion
picture investor credit shall submit an application
for initial certification to the office and the secretary
of the Department of Economic Development and, in
the case of infrastructure projects, to the office, the
secretary, and the division of administration that
includes the following information:

(1) For state-certified productions the application
shall include:

(aa) The distribution plan.

(bb) A preliminary budget including estimated
Louisiana payroll and estimated base investment.

(cc) The script, including a synopsis.

(dd) A list of the principal creative elements, in-
cluding the cast, producer, and director.

(ee) A statement that the production will qualify
as a state-certified production.

(ff) Estimated start and completion dates.

(i1) For state-certified infrastructure projects the
application shall include:
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(aa) A detailed description of the infrastructure
project.

(bb) A preliminary budget.

(cc) A complete detailed business plan and mar-
ket analysis.

(dd) Estimated start and completion dates.

(b) If the application is incomplete, additional in-
formation may be requested prior to further action
by the office or the secretary of the Department of
Economic Development or, in the case of infrastruc-
ture projects, the office, the secretary, and the divi-
sion of administration. An application fee shall be
submitted with the application based on the follow-
ing:

(1) 0.2 percent times the estimated total incen-
tive tax credits.

(11) The minimum application fee is two hundred
dollars, and the maximum application fee is five
thousand dollars.

(c) The office and the secretary and, in the case
of infrastructure projects, the division shall submit
their initial certification of a project as a state-cer-
tified production or infrastructure project to inves-
tors and to the secretary of the Department of Rev-
enue indicating the total base investment which
shall be expended in the state on the state-certified
production or state-certified infrastructure project
and, in the case of state-certified infrastructure pro-
jects, when such tax credits may be taken or trans-
ferred. The initial certification shall include a
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unique identifying number for each state-certified
production.

(d) Prior to any final certification of the state-
certified production or infrastructure project, the
motion picture production company or applicant for
the infrastructure project shall submit to the office
and the secretary and, in the case of infrastructure
projects, to the office, the secretary, and the divi-
sion, a cost report of production or infrastructure
project expenditures audited and certified by an in-
dependent certified public accountant as deter-
mined by rule. The office and the secretary and, in
the case of infrastructure projects, the office, the
secretary, and the division shall review the produc-
tion or infrastructure project expenses and will is-
sue a final tax credit certification letter indicating
the amount of tax credits certified for the state-cer-
tified production or state-certified infrastructure
project to the investors. The rules required by this
Subparagraph shall, at a minimum, require that:

(1) The auditor shall be a certified public account-
ant licensed in the state of Louisiana and shall be
an independent third party, not related to the pro-
ducer.

(11) The auditor’s opinion shall be addressed to
the party which has engaged the auditor (e.g., direc-
tors of the production company, producer of the pro-
duction).

(111) The auditor’s name, address, and telephone
number shall be evident on the report.
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(1v) The auditor’s opinion shall be dated as of the
completion of the audit fieldwork.

(v) The audit shall be performed in accordance
with auditing standards generally accepted in the
United States of America and the auditor shall have
sufficient knowledge of accounting principles and
practices generally recognized in the film and tele-
vision industry.

(3) The secretary of the Department of Revenue,
in consultation with the office and the secretary of
the Department of Economic Development and, in
the case of infrastructure projects, also the division
of administration, shall promulgate such rules and
regulations as are necessary to carry out the intent
and purposes of this Section in accordance with the
general guidelines provided herein.

(4)(1) Any taxpayer applying for the credit shall
be required to reimburse the office for any audits
required in relation to granting the credit.

(i1)(aa) The production or infrastructure project
application fee provided for in Subparagraph (2)(b)
of this Subsection received by the office shall be de-
posited upon receipt in the state treasury. After
compliance with the requirements of Article VII,
Section 9(B) of the Constitution of Louisiana relative
to the Bond Security and Redemption Fund and
prior to any money being placed into the general
fund or any other fund, an amount equal to that de-
posited as required by this Item shall be credited by
the treasurer to a special fund hereby created in the
state treasury to be known as the Entertainment
Promotion and Marketing Fund. The money in the
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fund shall be appropriated by the legislature to be
used solely for promotion and marketing of Louisi-
ana’s entertainment industry.

(bb) The money in the fund shall be invested by
the treasurer in the same manner as money in the
state general fund and interest earned on the in-
vestment of the money shall be credited to the fund
after compliance with the requirements of Article
VII, Section 9(B) of the Constitution of Louisiana rel-
ative to the Bond Security and Redemption Fund.
All unexpended and unencumbered money in the
fund at the end of the year shall remain in the fund.

(5) A motion picture production company apply-
ing for the additional credit for the employment of
Louisiana residents must remit a schedule to the
Department of Revenue, in a machine-sensible for-
mat approved by the secretary of the Department of
Revenue, that includes the following information:
the names of all persons who received salary, wages,
or other compensation for services performed in
Louisiana in connection with the state-certified pro-
duction, and the address, taxpayer identification
number, permanent address of, and the amount of
compensation for services performed in Louisiana
received by each such person.

(6) With input from the Legislative Fiscal Office,
the office shall prepare a written report to be sub-
mitted to the Senate Committee on Revenue and
Fiscal Affairs and the House of Representatives
Committee on Ways and Means no less than sixty
days prior to the start of the Regular Session of the
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Legislature in 2007, and every second year thereaf-
ter. The report shall include the overall impact of
the tax credits, the amount of the tax credits issued,
the number of net new jobs created, the amount of
Louisiana payroll created, the economic impact of
the tax credits and film industry, the amount of new
infrastructure that has been developed in the state,
and any other factors that describe the impact of the
program.

(7) Either the Department of Economic Develop-
ment or the Department of Revenue may audit the
cost report submitted by the motion picture produc-
tion company.

E. Recapture of credits. If the office finds that
monies for which an investor received tax credits ac-
cording to this Section are not invested in and ex-
pended with respect to a state-certified production
within twenty-four months of the date that such
credits are earned, and with respect to a state-cer-
tified infrastructure project also within the time
provided for in Paragraph (C)(2) of this Section,
then the investor’s state income tax for such taxable
period shall be increased by such amount necessary
for the recapture of credit provided by this Section.

F. Recovery of credits by Department of
Revenue. (1) Credits previously granted to a tax-
payer, but later disallowed, may be recovered by the
secretary of the Department of Revenue through
any collection remedy authorized by R.S. 47:1561
and initiated within three years from December
thirty-first of the year in which the twenty-four-



266a

month investment period specified in Subsection E
of this Section ends.

(2) The only interest that may be assessed and
collected on recovered credits is interest at a rate
three percentage points above the rate provided in
R.S. 9:3500(B)(1), which shall be computed from the
original due date of the return on which the credit
was taken.

(3) The provisions of this Subsection are in addi-
tion to and shall not limit the authority of the sec-
retary of the Department of Revenue to assess or to
collect under any other provision of law.

La. Rev. Stat. 47:6007
(Effective: July 9, 2009):

Motion picture investor tax credit

A. Purpose. The primary objective of this Sec-
tion is to encourage development in Louisiana of a
strong capital and infrastructure base for motion
picture production in order to achieve an independ-
ent, self-supporting industry. This objective is di-
vided into immediate and long-term objectives as
follows:

(1) Immediate objectives are to:

(a) Attract private investment for the production
of motion pictures in Louisiana.

(b) Develop a tax and capital infrastructure
which encourages private investment. This infra-
structure will provide for state participation in the
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form of tax credits to encourage investment in state-
certified productions.

(¢) Develop a tax infrastructure utilizing tax
credits which encourage investments in multiple
state-certified productions.

(2) Long-term objectives are to:

(a) Encourage increased employment opportuni-
ties within this sector and increased global compet-
itiveness with other states in fully utilizing eco-
nomic development options within the motion pic-
ture industry.

(b) Encourage new education curricula in order
to provide a labor force trained in all aspects of film
and digital production.

B. Definitions. For the purposes of this Section:

(1) “Base investment” means cash or cash equiv-
alent investment made and used for production ex-
penditures in the state for a state-certified produc-
tion.

(2) “Expended in the state” means an expendi-
ture to lease immovable property located in the
state; an expenditure as compensation for services
performed in the state; or an expenditure to pur-
chase or lease tangible personal property within the
state where the transaction is subject to the state
sales or lease tax provisions of Title 47 of the Loui-
siana Revised Statutes of 1950. A transaction that
is subject to the state sales or lease tax provisions
of Title 47 of the Louisiana Revised Statutes of 1950
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shall include transactions which are also subject to
a statutory exclusion or exemption.

(3) “Expenditure” means actual cash or cash
equivalent exchanged for goods or services.

(4) “Headquartered in Louisiana” means a corpo-
ration incorporated in Louisiana or a partnership,
limited liability company, or other business entity
domiciled and headquartered in Louisiana for the
purpose of producing nationally or internationally
distributed motion pictures as defined in this Sec-
tion.

(5) “Motion picture” means a nationally or inter-
nationally distributed feature-length film, wvideo,
television pilot, television series, television movie of
the week, animated feature film, animated televi-
sion series, or commercial made in Louisiana, in
whole or in part, for theatrical or television viewing.
The term “motion picture” shall not include the pro-
duction of television coverage of news and athletic
events.

(6) “Motion picture production company”’” means
a company engaged in the business of producing na-
tionally or internationally distributed motion pic-
tures as defined in this Section. Motion picture pro-
duction company shall not mean or include any com-
pany owned, affiliated, or controlled, in whole or in
part, by any company or person which is in default
on a loan made by the state or a loan guaranteed by
the state, nor with any company or person who has
ever declared bankruptcy under which an obligation
of the company or person to pay or repay public



269a

funds or monies was discharged as a part of such
bankruptcy.

(7) “Office” means the Governor’s Office of Film
and Television Development until August 15, 2006;
thereafter, the term “office” means the office of en-
tertainment industry development in the Depart-

ment of Economic Development provided for in R.S.
51:938.1.

(8) “Payroll” means all salary, wages, and other
compensation, including benefits paid to an em-
ployee for services relating to a state-certified pro-
duction and taxable in this state. However, “payroll”
for purposes of the additional tax credit for Louisi-
ana-resident payroll shall exclude any portion of an
individual salary in excess of one million dollars.

(9) “Production expenditures” means preproduc-
tion, production, and postproduction expenditures
in this state directly relating to a state-certified pro-
duction, including without limitation the following:
set construction and operation; wardrobes, makeup,
accessories, and related services; costs associated
with photography and sound synchronization, light-
ing, and related services and materials; editing and
related services; rental of facilities and equipment;
leasing of vehicles; costs of food and lodging; digital
or tape editing, film processing, transfer of film to
tape or digital format, sound mixing, special and
visual effects; and payroll. This term shall not in-
clude expenditures for marketing and distribution,
non-production related overhead, amounts reim-
bursed by the state or any other governmental en-
tity, costs related to the transfer of tax credits,
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amounts that are paid to persons or entities as a re-
sult of their participation in profits from the exploi-
tation of the production, the application fee, or state
or local taxes.

(10) “Resident” or “resident of Louisiana” means
a natural person domiciled in the state . A person
who maintains a permanent place of abode within
the state and spends in the aggregate more than six
months of each year within the state shall be pre-
sumed to be domiciled in the state.

(11) “Secretary” means the secretary of the De-
partment of Economic Development.

(12) “Source within the state” means a physical
facility in Louisiana, operating with posted busi-
ness hours and employing at least one full-time
equivalent employee.

(13) “State” means the state of Louisiana.

(14) “State-certified production” shall mean a
production approved by the office and the secretary
which i1s produced by a motion picture production
company domiciled and headquartered in Louisiana
and which has a viable multi-market commercial
distribution plan.

C. Investor tax credit; specific productions
and projects.

(1) There i1s hereby authorized a tax credit
against state income tax for Louisiana taxpayers for
investment in state-certified productions. The tax
credit shall be earned by investors at the time ex-
penditures are made by a motion picture production
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company in a state-certified production. However,
credits cannot be applied against a tax or trans-
ferred until the expenditures are certified by the of-
fice and the secretary. For state-certified produc-
tions, expenditures shall be certified no more than
twice during the duration of a state-certified pro-
duction unless the motion picture production com-
pany agrees to reimburse the office for the costs of
any additional certifications. The tax credit shall be
calculated as a percentage of the total base invest-
ment dollars certified per project.

(a) For state-certified productions approved by
the office and the secretary on or after January 1,
2004, but before January 1, 2006:

(1) If the total base investment is greater than
three hundred thousand dollars and less than or
equal to eight million dollars, each taxpayer shall
be allowed a tax credit of ten percent of the actual
investment made by that taxpayer.

(11) If the total base investment is greater than
eight million dollars, each taxpayer shall be allowed
a tax credit of fifteen percent of the actual invest-
ment made by that taxpayer.

(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.
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(b) For state-certified productions approved by
the office and the secretary on or after January 1,
2006, but before July 1, 2009:

(1) If the total base investment is greater than
three hundred thousand dollars, each investor shall
be allowed a tax credit of twenty-five percent of the
base investment made by that investor.

(11) To the extent that base investment is ex-
pended on payroll for Louisiana residents employed
1n connection with a state-certified production, each
investor shall be allowed an additional tax credit of
ten percent of such payroll. However, if the payroll
to any one person exceeds one million dollars, this
additional credit shall exclude any salary for that
person that exceeds one million dollars.

(111) The initial certification shall be effective for
a period twelve months prior to and twelve months
after the date of initial certification, unless the pro-
duction has commenced, in which case the initial
certification shall be valid until the production is
completed.

(c) For state-certified productions approved by
the office and the secretary on or after July 1, 2009:

(1) If the total base investment is greater than
three hundred thousand dollars, each investor shall
be allowed a tax credit of thirty percent of the base
investment made by that investor.

(11) To the extent that base investment is ex-
pended on payroll for Louisiana residents employed
1n connection with a state-certified production, each
investor shall be allowed an additional tax credit of
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five percent of such payroll. However, if the payroll
to any one person exceeds one million dollars, this
additional credit shall exclude any salary for that
person that exceeds one million dollars.

(d) Motion picture investor tax credits associated
with a state-certified production shall never exceed
the total base investment in that production.

(2) The credit shall be allowed against the in-
come tax for the taxable period in which the credit
1s earned or for the taxable period in which initial
certification authorizes the credit to be taken. If the
tax credit allowed pursuant to this Section exceeds
the amount of such taxes due for such tax period,
then any unused credit may be carried forward as a
credit against subsequent tax liability for a period
not to exceed ten years.

(3) Application of the credit.

(a) All entities taxed as corporations for Louisi-
ana income tax purposes shall claim any credit al-
lowed under this Section on their corporation in-
come tax return.

(b) Individuals, estates, and trusts shall claim
any credit allowed under this Section on their in-
come tax return.

(c) Entities not taxed as corporations shall claim
any credit allowed under this Section on the returns
of the partners or members as follows:

(1) Corporate partners or members shall claim
their share of the credit on their corporation income
tax returns.
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(11) Individual partners or members shall claim
their share of the credit on their individual income
tax returns.

(111) Partners or members that are estates or
trusts shall claim their share of the credit on their
fiduciary income tax returns.

(4) Transferability of the credit. Any motion pic-
ture tax credits not previously claimed by any tax-
payer against its income tax may be transferred or
sold to another Louisiana taxpayer or to the office,
subject to the following conditions:

(a) A single transfer or sale may involve one or
more transferees. The transferee of the tax credits
may transfer or sell such tax credits subject to the
conditions of this Subsection.

(b) Transferors and transferees shall submit to
the office, and to the Department of Revenue in
writing, a notification of any transfer or sale of tax
credits within thirty days after the transfer or sale
of such tax credits. The notification shall include the
transferor’s tax credit balance prior to transfer, a
copy of any tax credit certification letter(s) issued
by the office and the secretary of the Department of
Economic Development and, the transferor’s re-
maining tax credit balance after transfer, all tax
identification numbers for both transferor and
transferee, the date of transfer, the amount trans-
ferred, a copy of the credit certificate, price paid by
the transferee to the transferor, in the case when
the transferor is a state-certified production, for the
tax credits, and any other information required by
the office or the Department of Revenue. For the
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purpose of reporting transfer prices, the term
“transfer” shall include allocations pursuant to Par-
agraph (2) of this Subsection as provided by rule.
The office may post on its website an average tax
credit transfer value, as determined by the office
and the secretary of the Department of Economic
Development to reflect adequately the current aver-
age tax credit transfer value. The tax credit transfer
value means the percentage as determined by the
price paid by the transferee to the transferor di-
vided by the dollar value of the tax credits that were
transferred in return. The notification submitted to
the office shall include a processing fee of up to two
hundred dollars per transferee, and any pricing in-
formation submitted by a transferor or transferee
shall be treated by the office and the Department of
Revenue as proprietary to the entity reporting such
information and therefore confidential. However,
this shall not prevent the publication of summary
data that includes no fewer than three transactions.

(c) Failure to comply with this Paragraph will re-
sult in the disallowance of the tax credit until the
taxpayers are in full compliance.

(d) The transfer or sale of this credit does not ex-
tend the time in which the credit can be used. The
carryforward period for credit that is transferred or
sold begins on the date on which the credit was
earned.

(e) To the extent that the transferor did not have
rights to claim or use the credit at the time of the
transfer, the Department of Revenue shall either
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disallow the credit claimed by the transferee or re-
capture the credit from the transferee through any
collection method authorized by R.S. 47:1561. The
transferee’s recourse is against the transferor.

(H)(1) Beginning on and after January 1, 2007, the
investor who earned the motion picture investor tax
credits may transfer the credits to the office for sev-
enty-two percent of the face value of the credits. Be-
ginning January 1, 2009, and every second year
thereafter, the percent of the face value of the tax
credits allowed for transferring credits to the office
shall increase two percent until the percentage
reaches eighty percent. Upon the transfer, the De-
partment of Economic Development shall notify the
Department of Revenue and shall provide it with a
copy of the transfer documentation. The Depart-
ment of Revenue may require the transferor to sub-
mit such additional information as may be neces-
sary to administer the provisions of this Section.
The secretary of the Department of Revenue shall
make payment to the investor in the amount to
which he is entitled from the current collections of
the taxes collected pursuant to Chapter 1 of Subtitle
II, provided such credits are transferred to the office
within one calendar year of certification.

(i1) For projects which receive initial certification
on and after July 1, 2009, the investor who earned
the motion picture investor tax credits pursuant to
such certification may transfer the credits to the of-
fice for eighty-five percent of the face value of the
credits in accordance with the procedures and re-
quirements of Item (1) of this Subparagraph.
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(5) The transferee shall apply such credits in the
same manner and against the same taxes as the tax-
payer originally awarded the credit.

(6) Notwithstanding any other provision of law,
on or after January 1, 2006, a state-certified produc-
tion which receives tax credits pursuant to the pro-
visions of this Chapter shall not be eligible to re-
ceive the rebates provided for in R.S. 51:2451
through 2461 in connection with the activity for
which the tax credits were received.

D. Certification and administration.

(1)(a) The secretary of the Department of Eco-
nomic Development and the office shall determine
through the promulgation of rules the minimum cri-
teria that a project must meet in order to qualify
according to this Section. The secretary, the office,
and the division of administration shall determine
through the promulgation of rules the minimum cri-
teria that a project must meet in order to qualify
according to this Section.

(b) The secretary, the office, and the division of
administration shall determine, through the prom-
ulgation of rules, an appeals process in the event
that an application for or the certification of motion
picture production tax credit is denied. The office
shall promptly provide written notice of such denial
to the Senate Committee on Revenue and Fiscal Af-
fairs and the House Committee on Ways and Means.

(c) In addition, these rules shall be approved by
the House Committee on Ways and Means and the
Senate Committee on Revenue and Fiscal Affairs in
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accordance with the provisions of the Administra-
tive Procedure Act.

(d) When determining which productions may
qualify, the office and the secretary of the Depart-
ment of Economic Development shall take the fol-
lowing factors into consideration:

(1) The impact of the production on the immedi-
ate and long-term objectives of this Section.

(11) The impact of the production on the employ-
ment of Louisiana residents.

(111) The impact of the production on the overall
economy of the state.

(2)(a) Application. An applicant for the motion
picture investor credit shall submit an application
for initial certification to the office and the secretary
of the Department of Economic Development that
includes the following information:

(1) For state-certified productions the application
shall include:

(aa) The multi-market commercial distribution
plan.

(bb) A preliminary budget including estimated
Louisiana payroll and estimated base investment.

(cc) The script, including a synopsis.

(dd) A list of the principal creative elements, in-
cluding the cast, producer, and director.

(ee) A statement that the production will qualify
as a state-certified production.
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(ff) Estimated start and completion dates.

(b) If the application is incomplete, additional in-
formation may be requested prior to further action
by the office or the secretary of the Department of
Economic Development. An application fee shall be
submitted with the application based on the follow-
ing:

(1) Two-tenths of one percent times the estimated
total incentive tax credits.

(11) The minimum application fee is two hundred
dollars, and the maximum application fee 1s five
thousand dollars.

(c) The office and the secretary shall submit their
initial certification of a project as a state-certified
production to investors and to the secretary of the
Department of Revenue indicating the total base in-
vestment which shall be expended in the state on
the state-certified production. The initial certifica-
tion shall include a unique identifying number for
each state-certified production.

(d) Prior to any final certification of the state-
certified production, the motion picture production
company shall submit to the office and the secretary
an audit of the production expenditures certified by
an independent certified public accountant as deter-
mined by rule. The office and the secretary shall re-
view the audit, the production expense details, and
may require additional information needed to make
a determination. Upon approval of the audit, the of-
fice and the secretary shall issue a final tax credit
certification letter indicating the amount of tax
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credits certified for the state-certified production to
the investors. The rules required by this Subpara-
graph shall, at a minimum, require that:

(1) The auditor shall be a certified public account-
ant licensed in the state of Louisiana and shall be
an independent third party, not related to the pro-
ducer.

(11) The auditor’s opinion shall be addressed to
the party which has engaged the auditor (e.g., direc-
tors of the production company, producer of the pro-
duction).

(111) The auditor’s name, address, and telephone
number shall be evident on the report.

(1v) The auditor’s opinion shall be dated as of the
completion of the audit fieldwork.

(v) The audit shall be performed in accordance
with auditing standards generally accepted in the
United States of America and the auditor shall have
sufficient knowledge of accounting principles and
practices generally recognized in the film and tele-
vision industry.

(e) In addition to the requirements of Subpara-
graph (d) of this Paragraph, prior to any final certi-
fication of a state-certified production or infrastruc-
ture project, the motion picture production company
or infrastructure project applicant shall submit to
the office a notarized statement demonstrating con-
formity with, and agreeing to, the following:

(1) To pay all undisputed legal obligations the
film production company has incurred in Louisiana.
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(11) To publish, at completion of principal photog-
raphy, a notice at least once a week for three con-
secutive weeks in local newspapers in regions where
filming has taken place in order to notify the public
of the need to file creditor claims against the film
production company by a specified date.

(i11) That the outstanding obligations are not
waived should a creditor fail to file by the specified
date.

(iv) To delay filing a claim for the film pro-
duction tax credit until the office delivers written
notification to the secretary of the Department of
Revenue that the film production company has ful-
filled all requirements for the credit.

(3) The secretary of the Department of Revenue,
in consultation with the office and the secretary of
the Department of Economic Development shall
promulgate such rules and regulations as are neces-
sary to carry out the intent and purposes of this Sec-
tion in accordance with the general guidelines pro-
vided herein.

(4)(1) Any taxpayer applying for the credit shall
be required to reimburse the office for any audits
required in relation to granting the credit.

(i1)(aa) The production application fee provided
for in Subparagraph (2)(b) of this Subsection re-
ceived by the office shall be deposited upon receipt
in the state treasury. After compliance with the re-
quirements of Article VII, Section 9(B) of the Consti-
tution of Louisiana relative to the Bond Security and
Redemption Fund and prior to any money being
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placed into the general fund or any other fund, an
amount equal to that deposited as required by this
Item shall be credited by the treasurer to a special
fund hereby created in the state treasury to be
known as the Entertainment Promotion and Mar-
keting Fund. The money in the fund shall be appro-
priated by the legislature to be used solely for pro-
motion and marketing of Louisiana’s entertainment
industry.

(bb) The money in the fund shall be invested by
the treasurer in the same manner as money in the
state general fund and interest earned on the in-
vestment of the money shall be credited to the fund
after compliance with the requirements of Article
VII, Section 9(B) of the Constitution of Louisiana rel-
ative to the Bond Security and Redemption Fund.
All unexpended and unencumbered money in the
fund at the end of the year shall remain in the fund.

(5) A motion picture production company apply-
ing for the additional credit for the employment of
Louisiana residents must remit a schedule to the
Department of Revenue, in a machine-sensible for-
mat approved by the secretary of the Department of
Revenue, that includes the following information:
the names of all persons who received salary, wages,
or other compensation for services performed in
Louisiana in connection with the state-certified pro-
duction, and the address, taxpayer identification
number, permanent address of, and the amount of
compensation for services performed in Louisiana
received by each such person.
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(6) With input from the Legislative Fiscal Office,
the office shall prepare a written report to be sub-
mitted to the Senate Committee on Revenue and
Fiscal Affairs and the House of Representatives
Committee on Ways and Means no less than sixty
days prior to the start of the Regular Session of the
Legislature in 2007, and every second year thereaf-
ter. The report shall include the overall impact of
the tax credits, the amount of the tax credits issued,
the number of net new jobs created, the amount of
Louisiana payroll created, the economic impact of
the tax credits and film industry, and any other fac-
tors that describe the impact of the program.

(7) The Department of Economic Development
may request an additional audit of the expenditures
submitted by the motion picture production com-
pany at the cost of the motion picture production
company.

(8) As a condition for receiving certification of tax
credits under this Section, state-certified produc-
tions may be required to display an animated state
brand or logo, or both, which includes a fleur de lis
as prescribed by the secretary of the Department of
Economic Development as long as the animated
state brand or logo is not contrary to any rule or reg-
ulation of the Federal Communications Commis-
sion.

E. Recapture of credits. If the office finds that
monies for which an investor received tax credits ac-
cording to this Section are not invested in and ex-
pended with respect to a state-certified production
within twenty-four months of the date that such
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credits are earned, then the investor’s state income
tax for such taxable period shall be increased by
such amount necessary for the recapture of credit
provided by this Section.

F. Recovery of credits by Department of
Revenue. (1) Credits previously granted to a tax-
payer, but later disallowed, may be recovered by the
secretary of the Department of Revenue through
any collection remedy authorized by R.S. 47:1561
and initiated within three years from December
thirty-first of the year in which the twenty-four-
month investment period specified in Subsection E
of this Section ends.

(2) The only interest that may be assessed and
collected on recovered credits is interest at a rate
three percentage points above the rate provided in
R.S. 9:3500(B)(1), which shall be computed from the
original due date of the return on which the credit
was taken.

(3) The provisions of this Subsection are in addi-
tion to and shall not limit the authority of the sec-
retary of the Department of Revenue to assess or to
collect under any other provision of law.



