
IN THE SUPREME COURT OF THE UNITED STATES 
 

__________________________ 
 

18A ____ 

__________________________ 
 

RICHARD WEED, 
  

         Petitioner, 
v. 

UNITED STATES OF AMERICA, 
 

         Respondent. 
__________________________ 

 
APPLICATION FOR AN EXTENSION OF TIME  

IN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI 
TO THE U.S. COURT OF APPEALS FOR THE FIRST CIRCUIT  

__________________________ 
 
 

To the Honorable Stephen Breyer, Associate Justice of the United States 

Supreme Court and Circuit Justice for the First Circuit: 

Richard Weed respectfully requests a 59-day extension of time, to and 

including April 13, 2018, within which to file a petition for a writ of certiorari to 

review the judgment of the U.S. Court of Appeals for the First Circuit in this case, 

United States v. Richard Weed, No. 16-2120 (1st Cir.).  The court of appeals denied 

Mr. Weed’s petition for rehearing and rehearing en banc on November 15, 2017.  

Unless extended, the time for filing a petition for a writ of certiorari will expire on 

February 13, 2018.  Pursuant to this Court’s Rule 13.5, this application is being 

filed at least 10 days before that date.  This Court has jurisdiction under 28 U.S.C. 
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§ 1254(1).  A copy of the court of appeals’ opinion is attached as Exhibit 1, and a 

copy of its order denying rehearing en banc is attached as Exhibit 2.        

As explained below, the extension is necessary to permit counsel of record—

who was not retained until after rehearing en banc was denied in the First 

Circuit—to fully familiarize himself with the record and relevant legal principles, 

and because he has been heavily engaged with the press of other matters. 

1. Richard Weed was a securities lawyer.  In 2008, former stockbrokers 

Coleman Flaherty and Thomas Brazil retained Mr. Weed to perform legal work 

related to four companies in which they held convertible notes.  Flaherty and 

Brazil planned to convert those notes into freely tradeable stock that could be sold 

to the public.   

As a general matter, the Securities Act of 1933 (“the Act”) requires anyone 

seeking to sell a security to register it.  15 U.S.C. §77e.  But the Act also creates 

exemptions to that requirement.  For example, Section 3 of the Act exempts 

certain “classes of securities” from registration.  Id. §77c(a).  Among other things, 

Section 3 exempts “any security exchanged by the issuer with its existing security 

holders exclusively where no commission or other remuneration is paid or given 

directly or indirectly for soliciting such exchange.”  Id. §77c(a)(9).  By contrast, 

Section 4 of the Act exempts certain “transactions” from registration, such as 

“transactions by any person other than an issuer, underwriter, or dealer.”  Id. 

§77d(a).   
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Flaherty and Brazil hired Mr. Weed to write opinion letters to the transfer 

agents of their companies addressing whether their stock was required to be 

registered under the Act.  Initially, Mr. Weed opined that the stock was exempt 

from registration under Section 4 and a related rule issued by the Securities and 

Exchange Commission (“SEC”).  In connection with that exemption, he 

represented that “[n]one of the persons” converting the notes into stock were 

“affiliates of the [i]ssuer.”  That representation, however, was incorrect.  In later 

opinion letters, Mr. Weed also invoked the class-based exemption under Section 

3(a)(9), which applies to “any security exchanged by the issuer with its existing 

security holders * * * where no commission or other remuneration is paid.”  The 

transfer agents issued freely tradeable stock to Flaherty and Brazil.  

After Flaherty and Brazil obtained that unrestricted stock, they allegedly 

conducted an illegal “pump-and-dump” scheme.  They pumped up the price of the 

stock through an intense promotional campaign, and then sold their stock to the 

public for a profit.  Although Mr. Weed took no part in the promotional campaign— 

and released documents reporting the companies had financial difficulties—he was 

later prosecuted along with Flaherty and Brazil.   

2. In 2014, Mr. Weed was indicted for conspiracy to commit securities 

fraud and wire fraud, in violation of 18 U.S.C. §371; securities fraud, in violation of 

15 U.S.C. §78j(b); and wire fraud, in violation of 18 U.S.C. §1343.  At trial, much of 

the government’s case focused on Flaherty and Brazil’s pump-and-dump scheme.  
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The government did not present any evidence that Mr. Weed helped to promote 

the stock or that he sold any stock himself.  Instead, the government presented 

evidence that Mr. Weed had issued opinion letters falsely stating that Flaherty and 

Brazil were not “affiliates of the [i]ssuer” so that they could obtain unrestricted 

stock under the Section 4 exemption.  The trial court, moreover, advised the jury 

that “the securities fraud” at issue in the case was “the sale of unregistered 

securities.”  The jury convicted Mr. Weed on all counts. 

Mr. Weed filed a motion for a judgment of acquittal or, in the alternative, a 

motion for a new trial.  Mr. Weed argued that his conviction rested on the false 

premise that the securities sold by Flaherty and Brazil were required to be 

registered.  Mr. Weed explained that, regardless of whether the securities were 

exempt under Section 4, Section 3(a)(9) of the Act independently exempted that 

“class[ ] of securities” from registration because Flaherty and Brazil were “existing 

security holders” who had “exchanged” securities with the “issuer” without paying 

any “commission or other remuneration.”  15 U.S.C. §77c(a)(9).  As a result, Mr. 

Weed argued, any misstatements about whether another provision of the Act 

exempted the stock from registration were immaterial. 

The district court denied his motion.  It did not cite any case law rejecting 

Mr. Weed’s understanding of Section 3(a)(9).  Instead, it observed that the SEC 

has for decades taken the position that Section 3(a)(9) exempts only certain 

transactions—not an entire “class[ ] of securities.”  Construing Section 3(a)(9) as a 
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transactional exemption would mean that registration is not required to effect the 

initial conversion of promissory notes into stock.  But that stock’s later sale to the 

public would require registration.  In the district court’s view, that made Mr. 

Weed’s statement that Section 4 exempted those later sales material.  In setting 

bail pending appeal, however, the court observed that the issue raised by Mr. 

Weed was substantial and that, if Mr. Weed’s construction of Section 3(a)(9) proved 

correct, a new trial would be required.   

The district court sentenced Mr. Weed to 48 months’ imprisonment.   

3. The First Circuit affirmed.  Ex. 1.  The First Circuit, however, 

declined to address whether Section 3(a)(9) exempted the stock from registration 

as Mr. Weed contended.  Id. at 8-9, 12.  Any false statements about whether 

Flaherty and Brazil were “affiliates,” it stated, would be material in any event.  

Because Mr. Weed’s interpretation of Section 3(a)(9) “contradicts over eighty 

years of securities law” as interpreted by the SEC, the court explained, a reason-

able transfer agent “might be hesitant to rely on such an untested theory.”  Id. at 

12.  And the transfer agents did rely on Mr. Weed’s misrepresentations, the court 

stated.  Id.  The court thus held that Mr. Weed was not entitled to acquittal or a 

new trial, regardless of whether the securities actually are exempt under a proper 

interpretation of Section 3(a)(9).  Id. at 12 & n.7. 

On November 15, 2017, the court of appeals denied Mr. Weed’s petition for 

rehearing and rehearing en banc. 
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4. Mr. Weed respectfully requests that an extension of time be granted.  

Undersigned counsel of record was not retained to represent Mr. Weed in this 

matter until well after the First Circuit denied rehearing en banc.  Accordingly, 

additional time is necessary for counsel to familiarize himself with both the case’s 

extensive record and the relevant legal principles.  Counsel of record also has been 

heavily engaged with the press of other matters.1  Accordingly, Mr. Weed 

respectfully requests a 59-day extension of time within which to file a petition for a 

writ of certiorari. 

                                                  
1 These include a response to a petition for mandamus in In re Apple Inc., No. 18-
123 (Fed. Cir.), filed on January 16, 2018; a response to a motion to stay in VirnetX 
Inc. v. Cisco Systems, Inc., No. 18-1197 (Fed. Cir.), filed on January 16, 2018; an 
amicus brief in Janus v. American Federation of State, County, and Municipal 
Employees, Council 31, No. 16-1466 (U.S.), filed on January 19, 2018; an oral 
argument in United Parcel Service, Inc. v. Postal Regulatory Commission, Nos. 
16-1354, 16-1419 (D.C. Cir.), held on January 22, 2018; an opening brief in 
Continental Circuits LLC v. Intel Corp., No. 18-1076 (Fed. Cir), due on January 
31, 2018; and an oral argument in Gilead Sciences, Inc. v. Merck & Co., Inc., Nos. 
16-2302, 16-2615 (Fed. Cir.), to be held on February 5, 2018. 
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Respectfully submitted. 
 

/s/ Jeffrey A. Lamken 
Jeffrey A. Lamken 
   Counsel of Record 
MOLOLAMKEN LLP 
The Watergate, Suite 660 
600 New Hampshire Ave., N.W. 
Washington, D.C.  20037 
(202) 556-2000 
jlamken@mololamken.com 

Counsel for Petitioner 
January 30, 2018 
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