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TO THE HONORABLE SAMUEL A. ALITO, JR., ASSOCIATE JUSTICE OF THE UNITED 

STATES AND CIRCUIT JUSTICE FOR THE THIRD CIRCUIT: 

“Redistricting involves lawmaking in its essential features and most 

important aspect.” Arizona State Legis. v. Arizona Indep. Redistricting Comm’n, 135 

S. Ct. 2652, 2667 (2015) (internal quotation marks omitted). But for the first time in 

United States history, a state court, in attempting to play the role of “lawmaker,” 

has invalidated a congressional districting plan without identifying a violation of 

the U.S. Constitution or a state constitutional or statutory provision providing 

specific redistricting criteria. Instead, the Pennsylvania Supreme Court concluded 

that the 2011 Pennsylvania Congressional plan (the “2011 Plan”) violates 

“requirements” that Congressional districts be “composed of compact and 

contiguous territory” and “do not divide any county, city, incorporated town, 

borough, township, or ward, except when necessary to ensure equality of 

population”—rules that exist nowhere in the Pennsylvania Constitution or any 

Pennsylvania statute. In fact, the same Pennsylvania Supreme Court, in 

adjudicating Pennsylvania’s 2001 Congressional plan, expressly disclaimed the 

applicability of any such requirements to Pennsylvania Congressional districts. 

Erfer v. Commonwealth, 794 A.2d 325, 334 n.4 (Pa. 2002).   

Rather than apply the law as handed down from Pennsylvania’s proper 

lawmakers, the Pennsylvania Supreme Court has apparently divined its new 

criteria from generic state constitutional guarantees of free speech and equal 

protection, the bases of the claims filed below. But if a state free-speech clause can 
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be manipulated to mean that districts must be “compact,” or an equal-protection 

guarantee can mean that districts must “not divide any county,” then anything is 

possible. State courts would be free to legislate an infinite number of requirements 

and impose them on state legislatures, thereby seizing control of elections to federal 

office. Indeed, that has happened here, as the Pennsylvania Supreme Court’s Order, 

on its face, even fails to require compliance with federal legal standards, including 

the Voting Rights Act and population equality. 

The Elections Clause prohibits this arrogation of legislative power by a state 

judicial branch. Under that Clause, “the legislature is not acting solely under the 

authority given it by the people of the State, but by virtue of a direct grant of 

authority” from the federal Constitution. Bush v. Palm Beach Cnty. Canvassing Bd., 

531 U.S. 70, 76 (2000). Thus, while a state court’s construction of a state 

constitution would ordinarily not be this Court’s concern, where a state court’s 

purported interpretation is not interpretation at all, but rank legislation at the 

expense of the branch of state government charged with legislation under federal 

law, this Court is both empowered and duty-bound to intervene. It has done so in 

the past, and multiple Justices of this Court have signaled a willingness to 

entertain cases involving such encroachments in the future. See Colorado Gen. 

Assemb. v. Salazar, 541 U.S. 1093 (2004) (Rehnquist, C.J., Scalia and Thomas, JJ., 

dissenting from the denial of certiorari). 

In short, the question in this case is whether the Pennsylvania Supreme 

Court is the Pennsylvania “Legislature” under the federal Constitution, and the 
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answer to that question is a resounding no. This is not simply a question of a state 

supreme court interpreting its state constitution, but a state supreme court 

usurping that state’s legislature’s authority expressly granted under Article I, § 4. 

There is therefore a high likelihood that this Court will grant certiorari and reverse 

the decision below. 

Additionally, the equities of this case overwhelmingly support a stay. The 

Pennsylvania Supreme Court has required Pennsylvania’s General Assembly (the 

“General Assembly”) to offer a new plan by February 9, 2018, and the Governor to 

sign it by February 15, 2018, or else the Pennsylvania Supreme Court will impose a 

map of its own. (Indeed, the court signaled it may well impose its own map even if 

the General Assembly adopts a remedial map, as it has reserved for itself review of 

any map created by the General Assembly and signed by the Governor.) This state-

court decision therefore has cast Pennsylvania’s Congressional elections into chaos 

on the eve of the 2018 primary elections, causing substantial injury to the public. 

The Court should therefore issue a stay to preserve Pennsylvania’s election 

integrity and to allow proceedings to advance in this Court for determination of 

when, if ever, a state judiciary may legislate Congressional redistricting criteria.   

OPINION BELOW 

The order of the Pennsylvania Supreme Court enjoining the use of 

Pennsylvania’s Congressional map (i.e. the 2011 Plan), along with a concurring and 

dissenting statement, and two dissenting statements, are reproduced at Appendix 
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A. The Report and Recommendation of the Commonwealth Court (Pennsylvania’s 

intermediate level appellate court) is reproduced at Appendix B. 

JURISDICTION 

This Court has jurisdiction under 28 U.S.C. § 1257. 

STATEMENT OF THE CASE 

On December 22, 2011, the Pennsylvania General Assembly passed a 

bipartisan redistricting plan, which apportioned Pennsylvania into 18 

Congressional districts. The 2011 Plan remained unchallenged for over five years 

and was used in three congressional elections. On June 15, 2017, 18 Pennsylvania 

residents (the “Challengers”) commenced this action against the 2011 Plan, alleging 

that the Plan violated their rights to free expression and association under Article I, 

Sections 7 and 20 of the Pennsylvania Constitution, equal protection provisions of 

Article I, Sections 1 and 26 of the Pennsylvania Constitution, and the Free and 

Equal Protection Clause of Article I, Section 5 of the Pennsylvania Constitution. 

The Challengers contended that the General Assembly violated these provisions by 

drawing the 2011 Plan to enhance the Republican Party’s representation in 

Congress. They theorized that any partisan motive in Congressional redistricting is 

unlawful under the Pennsylvania Constitution, “full stop” according to what the 

Petitioners below told the Pennsylvania Supreme Court.  See Opening Brief for 

Petitioners, League of Women Voters of Pa., et al. v. Commonwealth of Pa., et al., 

(No. 159 MM 2017), 2018 Pa. LEXIS 438 at 56. 
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After a five-day trial, the Pennsylvania Commonwealth Court (the 

Pennsylvania intermediate court with jurisdiction over election matters) concluded 

that the Challengers had failed to show a violation of any Pennsylvania 

constitutional provision. Commonwealth Court Conclusions of Law, App. Ex. B at 

¶ 64. The court observed that Pennsylvania Supreme Court precedent previously 

construed the governing Pennsylvania constitutional provisions as “coterminous” 

with their federal constitutional analogues and applied the standard adopted by the 

Pennsylvania Supreme Court in Erfer, which employed this Court’s plurality’s 

opinion in Davis v. Bandemer, 478 U.S. 109 (1986), to claims of unlawful partisan 

considerations in redistricting. Id. ¶ 45. The court then found that the Challengers 

had failed to present a “judicially manageable standard” by which to adjudicate a 

free-speech partisan gerrymandering claim (id. at ¶ 31), and that the Challengers 

had failed to satisfy the equal-protection standard in Erfer/Bandemer, because the 

Challengers had failed to identify an “identifiable” political group that suffered a 

cognizable burden on its representational rights. Commonwealth Court Conclusions 

of Law, App. Ex. B at ¶¶ 54–57.  

The Pennsylvania Supreme Court expedited its review of the Commonwealth 

Court’s recommendation, and, on January 22, 2018, issued an order (“Order”) by a 

5-2 vote that the 2011 Plan “plainly and palpably violates the Constitution of the 

Commonwealth of Pennsylvania,” but did not specifically identify which of the 

constitutional provisions the 2011 Plan violated.1 Supreme Court of Pennsylvania 

                                                      
1 Pennsylvania Supreme Court Justices are elected on partisan platforms, and the vote was 5-2 along 
partisan lines. The Challengers’ lead counsel endorsed—in the opening seconds of his oral argument 
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Order, App. Ex. A at 2. The court enjoined the 2011 Plan’s “further use in elections 

for Pennsylvania seats in the United States House of Representatives, commencing 

with the upcoming May 15, 2018 primary.” Id. The court afforded the Pennsylvania 

General Assembly until February 9, 2018, to submit a proposed alternative plan to 

the Governor and specified that, if the Governor “accepts” such a plan2, it must be 

submitted for the court’s further review. The Order instructed that, “to comply with 

this Order, any Congressional districting plan shall consist of: Congressional 

districts composed of compact and contiguous territory; as nearly equal in 

population as practicable; and which do not divide any county, city, incorporated 

town, borough, township, or ward, except where necessary to ensure equality of 

population.” Id. at 3. The court also ordered the Pennsylvania executive branch to 

reschedule the 2018 elections “if necessary.” Id. Finally, the court stated that it 

“shall proceed expeditiously to adopt a plan” if the General Assembly fails to comply 

by February 9. Id. at 2. 

The court did not provide a basis for its ruling or indicate how—other than 

complying with the compactness, contiguity, equal-population, and subdivision-

integrity requirements—the General Assembly could satisfy the Pennsylvania 

                                                                                                                                                                           
before the Pennsylvania Supreme Court—an amicus brief authored by the AFL-CIO and other labor 
unions, which had spent over two million dollars on independent expenditures in the 2015 
Pennsylvania Supreme Court elections and contributed approximately five million dollars in direct 
contributions for three of the Pennsylvania Supreme Court Justices participating in the majority 
opinion below, see Pennsylvania Dep’t of State, Campaign Finance Reports, 
https://www.campaignfinanceonline.pa.gov/Pages/CFReportSearch.aspx, and whose election in 2015 
changed the partisan majority on the court. Cf. Caperton v. A. T. Massey Coal Co., 556 U.S. 868 
(2009). 
 
2 The Order contemplates that in the event that the General Assembly overrides a veto by the 
Governor, as it is permitted to do under the Pennsylvania Constitution, then the Court will ignore 
the General Assembly’s bill and implement its own.   
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Constitution. The Order only provides: “Opinion to follow.” Id. at 3. Simply put, the 

General Assembly has now been placed on the clock without fulsome guidance. 

Two Justices dissented, and a third dissented from the remedial order. One 

dissenting opinion expressed concern that “the order striking down the 2011 

Congressional map on the eve of our midterm elections, as well as the remedy 

proposed by the Court” raise “the implication that this Court may undertake the 

task of drawing a congressional map on its own,” which “raises a serious federal 

constitutional concern.” Supreme Court of Pennsylvania Dissenting Statement, 

Mundy, J., App. Ex. A at 12 (citing U.S. CONST. art. I, § 4, cl. 1, and Arizona State 

Legis., 135 S. Ct. at 2667-68 (2015); see also Supreme Court of Pennsylvania 

Dissenting Statement, Saylor, C.J., App. Ex. A at 9 (recognizing that “[t]he crafting 

of congressional district boundaries is quintessentially a political endeavor assigned 

to state legislatures by the United States Constitution.”).3 

REASONS FOR GRANTING THE APPLICATION 

To obtain a stay pending appeal, an applicant must show (1) a reasonable 

probability that the Court will consider the case on the merits; (2) a fair prospect 

that a majority of the Court will vote to reverse the decision below; and (3) a 

likelihood that irreparable harm will result from the denial of a stay. Hollingsworth 

v. Perry, 558 U.S. 183, 190 (2010).  

                                                      
3 On January 23, 2018, the Applicants here sought a stay of the Pennsylvania Supreme Court’s Order in the 
Pennsylvania Supreme Court. Stay Application to the Pennsylvania Supreme Court, App. Ex. C. The Pennsylvania 
Supreme Court denied the request for stay on January 25, 2018, on a 4-3 vote. Order Denying Stay from the 
Pennsylvania Supreme Court, App. Ex. D.  
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Those factors are satisfied here. First, the federal question in this case—

under what circumstances a state court improperly intrudes on authority allocated 

to the “Legislature” by the Elections Clause—has specifically been identified as 

meriting review by multiple Justices of this Court, and the Court has reviewed 

Elections Clause challenges and their kin in the past. Second, the specific form of 

intrusion at issue here presents a plain violation of the Elections Clause because, 

while close cases can and have arisen as to whether a specific type of lawmaking 

function falls within the term “Legislature,” it is beyond dispute that the 

Pennsylvania Supreme Court lacks any legislative power. Third, the irreparable 

harm in this case is immediate and palpable: the Pennsylvania Supreme Court’s 

order inflicts confusion on the Commonwealth’s upcoming congressional elections, 

and, without intervention from this Court, elections will not proceed under the 

lawfully enacted 2011 Plan, even if (as is likely) the Court grants certiorari and 

reverses or vacates the decision below. That is the paradigmatic form of harm 

necessitating a stay pending appeal.  

I. There Is a Reasonable Probability That the Court Will Review This 
Case on the Merits and a Fair Prospect That It Will Vacate Or 
Reverse the Decision Below 

 
There is, at minimum, a “reasonable probability” that the Court will set this 

case for consideration on the merits and a “fair prospect” that it will reverse or 

vacate the decision below. See Hollingsworth, 558 U.S. at 190. The January 22 

Order intrudes on power delegated expressly to Pennsylvania’s legislature under 
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the federal Constitution, presenting an issue of federal law long overdue for 

definitive resolution by this Court.  

The Constitution’s Elections Clause provides that “[t]he Times, Places and 

Manner” of congressional elections “shall be prescribed in each State by the 

Legislature thereof” unless “Congress” should “make or alter such Regulations.” 

U.S. CONST. art. I, § 4, cl. 1. The Elections Clause vests authority over 

congressional elections in two locations: (1) the state legislature and (2) Congress. 

State courts enjoy none of this delegated authority.4 

 Consistent with that plain language, this Court has held “that redistricting is 

a legislative function, to be performed in accordance with the State’s prescriptions 

for lawmaking.” Arizona State Legis., 135 S. Ct. at 2668. While five Justices in 

Arizona State Legislature construed “prescriptions for lawmaking” broadly enough 

to include “the referendum,” and four believed only the state’s formal legislature 

qualifies, (compare id. with id. at 2677-2692 (Roberts, C.J., dissenting)), all the 

Justices agreed that redistricting is legislative in character. No Justice suggested 

that state courts might share in that legislative function.  

 It is undisputed that the Pennsylvania Supreme Court does not exercise a 

legislative function when it decides cases. See Watson v. Witkin, 22 A.2d 17, 23 (Pa. 

1941) (“[T]he duty of courts is to interpret laws, not to make them.”). Yet, the 
                                                      
4 The Elections Clause was a source of significant debate during the Constitutional Convention, and 
its allocation of authority is not an accident. See Agre v. Wolf, 2018 U.S. Dist. LEXIS 4316, *9 (E.D. 
Pa. January 10, 2018) (quoting and citing THE FEDERALIST NO. 59 (A. Hamilton)). As noted in Agre, 
“the States’ authority to redistrict is a power delegated by Art. I, § 4, and not a power reserved by the 
Tenth Amendment.”  Id. at *22 (analyzing decisions from this Court in so concluding). The Agre 
decision has been appealed to this Court. In Re Michael C. Turzai, Speaker of the Pennsylvania 
House of Representatives, et al., No. 17-631 (U.S.). 
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Pennsylvania Supreme Court has now legislated criteria the Pennsylvania General 

Assembly must satisfy when drawing a congressional districting plan, such as 

contiguity, compactness, equal population,5 and limiting subdivision splits. These 

standards amount to mandatory redistricting criteria of the type typically found in 

a legislatively enacted elections code. But no Pennsylvania legislative process—not 

the General Assembly itself, not a constitutional convention, not a referendum, not 

even an administrative agency with delegated rulemaking authority—adopted or 

ratified those criteria. Rather, the Pennsylvania Supreme Court wove them from 

whole cloth. Indeed, the January 22 Order does not even identify the constitutional 

provision from which they purportedly arise.6  

 In fact, the Pennsylvania Constitution does enumerate very similar 

redistricting criteria, which were carefully crafted by the Pennsylvania 

Constitutional Convention of 1968, for state legislative districts, but not 

congressional districts: 

The Commonwealth shall be divided into fifty senatorial 
and two hundred three representative districts, which 
shall be composed of compact and contiguous territory as 
nearly equal in population as practicable. Each senatorial 
district shall elect one Senator, and each representative 

                                                      
5 The Order actually requires districts be drawn “as nearly equal in population as practicable.” 
Supreme Court of Pennsylvania Order, App. Ex. A at 3.   
 
6 In prior litigation, state courts have reviewed congressional districting only in limited 
circumstances where a statutory or constitutional provision plainly empowered such review. See e.g., 
Mellow v. Mitchell, 607 A.2d 204 (Pa. 1992) (implementing a congressional redistricting plan when 
the political branches failed to adopt a map following the 1990 census); Guy v. Miller, 2011 Nev. Dist. 
LEXIS 32 (outlining procedure for state court review of proposed plans for congressional districts 
following the political branches failure to adopt a map following the 2010 census); League of Women 
Voters of Fla. v. Detzner, 172 So. 3d 363 (Fla. 2015) (holding that congressional plan violated the 
“Fair Districts” amendment to the state constitution); Pearson v. Koster, 367 S.W.3d 36 (Mo. 2012) 
(upholding congressional maps under a challenge asserting a violation of the state constitutional 
requirements for compactness of Congressional districts). 
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district one Representative. Unless absolutely necessary 
no county, city, incorporated town, borough, township or 
ward shall be divided in forming either a senatorial or 
representative district. 

Compare Pa. Const. art. II, § 16 with Supreme Court of Pennsylvania Order, App. 

Ex. A at 3.  

[T]o comply with this Order, any congressional districting 
plan shall consist of: congressional districts composed of 
compact and contiguous territory; as nearly equal in 
population as practicable; and which do not divide any 
county, city incorporated town, borough, township, or 
ward, except where necessary to ensure equality of 
population. 

But no criteria or other restrictions on the General Assembly’s legislative power to 

enact congressional district plans exist in the Pennsylvania Constitution, and have 

not since the adoption of Pennsylvania’s 1790 Constitution. Indeed, the 

Pennsylvania Supreme Court itself has confirmed that, in the “context of 

Congressional reapportionment,” there are “no analogous, direct textual references 

to such neutral apportionment criteria.” Erfer, 794 A.2d at 334 n.4 (emphasis 

added). Now, a decade and a half later, the Pennsylvania Supreme Court has found 

that they have magically appeared in the state constitution. But, in reality, the 

court’s imposition of nearly identical criteria to those duly enacted by 

Pennsylvania’s “prescriptions for lawmaking” was simply legislation from the 

bench.7 And, in this context, such judicial activism violates Article I, § 4 of the U.S. 

Constitution.  

                                                      
7 The fact that the Pennsylvania Supreme Court is an elected body makes no difference to this 
analysis as this Court has a long history of distinguishing between elected judges and other elected 
representatives.  See Republican Party of Minn. v. White, 536 U.S. 765, 806 (2002) (Ginsburg, J. 
dissenting) (Judges “do not sit as representatives of particular persons, communities, or parties; they 
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 Similarly, the Pennsylvania Supreme Court’s ostensible criteria of “non-

political” districts also amount to legislation, not interpretation. It is untenable that 

the Pennsylvania Constitution’s Free Speech provisions, which have been in 

existence since 1776, were intended to incorporate a ban on partisan 

gerrymandering—which existed long before 1776 and, in fact, can be traced “back to 

the Colony of Pennsylvania at the beginning of the 18th Century.” Vieth v. 

Jubelirer, 541 U.S. 267, 274 (2004). It is similarly inconceivable that the 

Pennsylvania Constitution’s Equal Protection provisions were understood by the 

lawmakers who ratified them to confer the rights the court has now divined. It is 

therefore not surprising that, in every instance prior to this case, the Pennsylvania 

Supreme Court has been in complete lockstep with this Court’s jurisprudence on 

matters of congressional apportionment or that it rejected partisan-gerrymandering 

challenges each and every time. Newbold v. Osser, 230 A.2d 54 (Pa. 1967) (following 

Baker v. Carr, 369 U.S. 186 (1962)) (finding partisan gerrymandering claims to be 

non-justiciable); In re 1991 Pa. Legis. Reapportionment Comm’n., 609 A.2d 132 (Pa. 

1992) (following Bandemer, 478 U.S. at 109) (finding that partisan gerrymandering 

claims are justiciable); Erfer, 794 A.2d 325 (also finding that partisan 

gerrymandering claims are justiciable, adopting Bandemer’s intent and effects test, 

and noting that no state constitutional requirements apply to congressional district 

maps). In fact, as recently as four years ago, the Pennsylvania Supreme Court itself 

found that there is “nothing in the [Pennsylvania] Constitution to prevent” partisan 

                                                                                                                                                                           
serve no faction or constituency.”); Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656, 1674 (2015) 
(Ginsburg, J. concurring) (“Unlike politicians, judges are not expected to be responsive to the 
concerns of constituents.”) (internal quotations omitted). 
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redistricting. Holt v. 2011 Legis. Reapportionment Comm’n, 67 A.3d 1211, 1234, 

1236 (Pa. 2013).  

To make matters worse, the Pennsylvania Supreme Court has retained 

jurisdiction over the case both to review the General Assembly’s remedial plan 

based on the newly-adopted criteria imposed on the congressional redistricting 

process, and to create its own map in the event the General Assembly does not 

comply with the unknown criteria by February 9. But it continues to withhold 

guidance as to how these criteria are to be interpreted or implemented. And, in fact, 

it has provided no guidance on the question the Challengers presented in this 

case—to what extent, if at all, political considerations may shape the map.  The 

entirety of this case has been concerned about the process and how much partisan 

influence in map-drawing might be too much. This course of conduct all but 

guarantees a court-drawn map impermissibly substituting the Pennsylvania 

Supreme Court’s policy judgments regarding redistricting for those of the General 

Assembly. But see Perry v. Perez, 565 U.S. 388, 396 (2012). Moreover, it expressly 

assumes supervisory authority over the General Assembly where, once a 

legislatively enacted map is codified, the case would ordinarily be moot. Here, even 

if the General Assembly enacts a plan and the Governor signs it, the Pennsylvania 

Supreme Court has reserved for itself the right to a veto over the plan—thereby 

only further injecting itself into the legislative process.  

 In short, none of the bases the Pennsylvania Supreme Court put forward or 

could put forward to justify invalidating the 2011 Plan have the slightest grounding 
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in Pennsylvania’s “prescriptions for lawmaking.” And, while judicial activism by a 

state supreme court would ordinarily be beyond this Court’s purview, the question 

of what does and does not constitute a “legislative function” under the Elections 

Clause is a question of federal, not state, law, and this Court is the arbiter of that 

distinction. See Arizona State Legis., 135 S. Ct. at 2668; see also Palm Beach Cnty. 

Canvassing Bd., 531 U.S. at 76 (“As a general rule, this Court defers to a state 

court's interpretation of a state statute. But in the case of a law enacted by a state 

legislature applicable not only to elections to state offices, but also to the selection of 

Presidential electors, the legislature is not acting solely under the authority given it 

by the people of the State, but by virtue of a direct grant of authority made under 

Art. II, § 1, cl. 2, of the United States Constitution.”). In “a few exceptional cases in 

which the Constitution imposes a duty or confers a power on a particular branch of 

a State’s government” the “text of the election law itself, and not just its 

interpretation by the courts of the States, takes on independent significance,” 

thereby requiring this Court to make its own review of what Pennsylvania’s 

lawmakers have written. Bush v. Gore, 531 U.S. 98, 112 (2000) (Rehnquist, C.J., 

concurring). 

 In fact, this Court has twice reviewed the decisions of state courts of highest 

resort on this very question. In Smiley v. Holm, the Court reversed the holding of 

the Minnesota Supreme Court that the Minnesota legislature’s function in drawing 

congressional districts was free from the possibility of a gubernatorial veto. 285 U.S. 

355, 367 (1932). The Court, interpreting the federal Constitution, disagreed and 
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held that “the exercise of the authority must be in accordance with the method 

which the state has prescribed for legislative enactments.” Id. There, as here, was 

no dispute about how the state legislative process worked by operation of the state 

Constitution.8 See id. at 363–64.  

Similarly, the Court in Ohio ex rel. Davis v. Hildebrant held that the Ohio 

Supreme Court’s determination that a referendum vetoing the Ohio legislature’s 

Congressional plan was properly within the legislative function under the Elections 

Clause. 241 U.S. 565, 569 (1916); see also Arizona State Legis., 135 S. Ct. at 2666 

(discussing Hildebrant for the proposition that “the word” “legislature” in the 

Elections Clause “encompassed a veto power lodged in the people”). This Court has 

also reviewed state-court judgments about the meaning of the term “legislature” in 

other provisions of the Constitution. See Hawke v. Smith, 253 U.S. 221, 226-30 

(1920) (reversing Ohio Supreme Court’s decision as to the proper scope of legislative 

power afforded to states under Article V); McPherson v. Blacker, 146 U.S. 1, 27 

(1892) (reviewing Michigan Supreme Court’s interpretation of Article 3, § 1, art. 2); 

see also Palm Beach Cnty. Canvassing Bd, 531 U.S. at 76. 

 Thus, whether the Pennsylvania Supreme Court’s new criteria and its bases 

for rejecting the 2011 Plan were ratified by a bona fide legislative process or, 

alternatively, arose from judicial prerogative presents a federal question squarely 

                                                      
8 Under the Minnesota Constitution, there was no dispute that the Governor possessed the power to 
veto ordinary legislation, and thus participated in the state’s lawmaking functions. Here, there is no 
question that the Pennsylvania Supreme Court does not participate in the state’s lawmaking 
functions. 
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within this Court’s jurisdiction and concern. And this Court’s precedents virtually 

preordain the result. 

 Furthermore, review in this case does not amount to mere error correction; it 

presents precisely the type of issue that multiple Justices of this Court have 

previously suggested is ripe and appropriate for resolution in this Court. Three 

Justices voted to grant certiorari in order to review the Colorado Supreme Court’s 

determination that a legislatively enacted Congressional redistricting plan violated 

a provision in the Colorado Constitution limiting redistricting to once per decade. 

Salazar, 541 U.S. at 1093 (2004) (Rehnquist, CJ., Scalia and Thomas, JJ., 

dissenting from the denial of certiorari). These Justices concluded that, although 

“purporting to decide the issues presented exclusively on state-law grounds,” the 

Colorado Supreme Court “made an express and necessary interpretation of the term 

‘Legislature’ in the Federal Elections Clause” in order to reject legislatively enacted 

congressional districts. Id. “And to be consistent with Article I, § 4, there must be 

some limit on the State’s ability to define lawmaking by excluding the legislature 

itself in favor of the courts.” Id.  

 Were it otherwise, no reins would exist to curb the influence of state courts in 

federal elections. If a state court can identify from an equal-protection or free-

speech provision a requirement that congressional districts be “compact” or “not 

divide any county, city, incorporated town, borough, township, or ward,” then any 

state-court created criteria are possible, if not likely. Supreme Court of 

Pennsylvania Order, App. Ex. A at 3. A free-speech clause could as easily be 
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construed to mean that redistricting plans must favor one political party or interest 

group, or that congresspersons must be elected at large rather than from single-

member districts, or that political parties must obtain proportional representation 

in Congress. None of this is hypothetical: the January 22 Order requires the 

General Assembly to diverge from political-subdivision lines only to make 

population nearly equal in population as practicable, even though the Voting Rights 

Act may require splitting a political subdivision for creation of a majority-minority 

district. If this Court has no role in reviewing what state courts do in this regard, 

anything is possible. 

 Finally, it goes without saying that this case is one of many festering in the 

courts as the 2018 congressional election season is underway, and this Court has 

already issued stays under similar circumstances. See e.g. See Gill v. Whitford, No. 

16-1161 (U.S.); Benisek v. Lamone, No. 17-333 (U.S.); Rucho v. Common Cause, No. 

17A745 (U.S.); see also Agre, No. 17-631 (U.S.) (advancing claims under the 

Elections Clause). This Court has already issued stays in the two cases that have 

enjoined the use of the existing districting plan. See Gill v. Whitford, No. 16-1161 

(U.S.); Rucho v. Common Cause, No. 17A745 (U.S.). Given the abundance of 

litigation in this area, and the important issues placed before this Court that will 

undoubtedly impact other cases, there is a reasonable probability this Court will 

review this case on the merits and reverse the Pennsylvania Supreme Court’s 

decision.9  

                                                      
9 There is little doubt that this Court’s forthcoming decisions in Gill, Benisek, Rucho and Agre could 
affect Pennsylvania jurisprudence in this area, i.e. these decisions could impose requirements as a 
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II. Absent a Stay, Irreparable Harm Will Occur, and the Balance of 
Equities Favors a Stay. 

 
Without a stay of the decision below, irreparable injury is certain. “[A]ny time 

a State is enjoined by a court from effectuating statutes enacted by representatives 

of its people, it suffers a form of irreparable injury.” Maryland v. King, 133 S. Ct. 1, 

3 (2012). This is even truer for statutes relating to elections because “[a] State 

indisputably has a compelling interest in preserving the integrity of its election 

process.” Eu v. San Francisco Cnty. Democratic Cent. Comm., 489 U.S. 214, 231 

(1989). Accordingly, the Pennsylvania Supreme Court injunction is itself sufficient 

irreparable injury to warrant a stay. 

The irreparable injury is all the more acute given the eleventh-hour issuance 

of the January 22 Order, and the confusion it injects into an election for federal 

office. The current Plan has been in effect since 2011 and has governed three 

elections, thereby acclimating voters and potential candidates alike to the current 

lines. Now, only three weeks prior to the nominating-petition period, this Court has 

ordered a new plan and has ordered the Executive Defendants to re-write the 

Commonwealth’s entire 2018 election calendar to accommodate the map-drawing 

process. 

An independent basis for a stay also lies in this Court’s decisions holding that 

judicial intrusion into elections must take account of “considerations specific to 

election cases.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). “Court orders affecting 

elections…can themselves result in voter confusion and consequent incentive to 

                                                                                                                                                                           
matter of federal law that necessarily establish bounds as to what Pennsylvania partisan 
gerrymandering law can and cannot do. 
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remain away from the polls.” Id. at 4-5. “As an election draws closer, that risk will 

increase.” Id. at 5. The Court therefore should weigh such factors as “the harms 

attendant upon issuance or nonissuance of an injunction,” the proximity of the 

upcoming election, the “possibility that the nonprevailing parties would want to 

seek” further review, and the risk of “conflicting orders” from such review. See id. 

Other relevant factors include “the severity and nature of the particular 

constitutional violation,” the “extent of the likely disruption” to the upcoming 

election, and “the need to act with proper judicial restraint” in light of the General 

Assembly’s heightened interest in creating Congressional districts. North Carolina 

v. Covington, 137 S. Ct. 1624, 1626 (2017). 

 The circumstances here overwhelmingly warrant a stay. The change in the 

elections schedule is highly likely to cause voter confusion and depress turnout. 

Moreover, the voting public in Pennsylvania is familiar with the 2011 Plan’s district 

boundaries, and a shift would drive perhaps millions of Pennsylvania residents out 

of their current districts and into unfamiliar territory with unfamiliar candidates. 

This means that innumerable Pennsylvanians expecting to vote for or against 

specific candidates on the bases of specific issues will be required to return to the 

drawing board and relearn the facts, issues, and players in new districts. Voters 

who fail to make those efforts will face only confusion when they arrive to their 

precincts on Election Day and potential conflict with poll workers about the 
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contents of the ballots they are given.10 That state of affairs poses a substantial risk 

of undermining the will of the electorate.  

 Also at stake is the General Assembly’s interest in enacting the Pennsylvania 

Congressional districting plan, which it derives directly from the Elections Clause. 

That provision requires that, if a plan is deemed to be invalid, the General 

Assembly receive a genuine opportunity to remedy any violation. But the January 

22 Order provides the General Assembly with only 18 days to create and secure the 

Governor’s approval for a new plan, and even if that occurs the Pennsylvania 

Supreme Court has still reserved for itself the ability to choose to implement 

another map. Supreme Court of Pennsylvania Order, App. Ex. A at 2. Furthermore, 

as discussed above, the Pennsylvania Supreme Court has failed to provide any 

guidance regarding how the General Assembly can comply with its new 

requirements. Perhaps most troublesome is that the Pennsylvania Supreme Court’s 

order states that a political subdivision may only be split for equal population 

requirements, thus ignoring that federal law may require a split to comply with the 

Voting Rights Act, and that a district be drawn only “as nearly equal in population, 

as practical.” Supreme Court of Pennsylvania Order, App. Ex. A at 3.  

 Against those weighty interests, the Petitioners can claim only the paltriest 

countervailing concerns. Their own actions in delaying for nearly six years and 

three election cycles (and half way through the 2018 cycle) before filing this case 
                                                      
10 Voter confusion is only more likely in Pennsylvania’s 18th Congressional District.  While the 
Pennsylvania Supreme Court has enjoined use of the 2011 Plan for the upcoming elections, with 
regard to Pennsylvania’s 18th Congressional District the court ruled: “[T[he March 13, 2018 special 
election for Pennsylvania’s 18th Congressional District, which will fill a vacancy in an existing 
congressional seat for which the term of office ends in 11 months, shall proceed under the [2011 
Plan] and is unaffected by this Order.”  Supreme Court of Pennsylvania Order, App. Ex. A at 3.  
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demonstrates little more than their lofty rhetoric about the significance they attach 

to their interest in purportedly “fair” districts. There is no indication on the record 

as to why districts good enough for primary and general elections in 2012, 2014, and 

2016 are suddenly so deficient as to require an emergency remedy. 

 Similarly, even if the Pennsylvania Supreme Court’s finding of a violation is 

ultimately affirmed, the violation is not severe. See Covington, 137 S. Ct. at 1626. In 

fact, the “violation” would not have been a violation under Pennsylvania law four 

years ago, see Holt, 67 A.3d at 1234, fifteen years ago, See Erfer, 794 A.2d at 332, 

twenty-five years ago, In re 1991 Pa. Legis. Reapportionment Comm’n, 609 A.2d at 

142, or fifty years ago, Newbold, 230 A.2d at 59-60. If the rights at stake in this case 

could wait decades to be identified, they can wait another year to be enforced.  

 The propriety of a stay here follows a fortiori from the grant of a stay in Gill. 

There, the district court issued its remedial order more than a year before the 2018 

election cycle was set to commence, and gave the State nine months to draw a new 

map. Moreover, the court specifically emphasized that the Wisconsin mapdrawers 

had “produced many alternate maps, some of which may conform to constitutional 

standards,” which it thought would “significantly assuage the task now before 

them.” Whitford v. Gill, No. 15-cv-421-bbc, 2017 WL 383360, at *2 (W.D. Wisc. Jan. 

27, 2017). Here, by contrast, the Pennsylvania Supreme Court issued its decision 

barely three weeks before ballot access process for the 2018 election cycle is set to 

commence, giving the General Assembly a mere 18 days to enact a new map. And 

far from suggesting that enacting a new map that passes muster with the court 
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would be an easy task, the court declared itself so lacking in confidence in the 

General Assembly’s ability to accomplish that task that it announced that even if a 

map is passed by the General Assembly and signed by the Governor, it still reserves 

the right to ignore the coordinate political branches and draft its own plan. See 

Supreme Court of Pennsylvania Order, App. Ex. A at 2. 

A stay pending appeal is also in the public interest. The public is always well- 

served by stability and certainty, and always disserved when the state legislature is 

forced to devote considerable resources to empty gestures. And the public interest 

will further be served by preserving this Court’s ability to consider the merits of this 

case before the state supreme court’s order inflicts irreparable harm on the state’s 

legislature.  

This Court should therefore follow its “ordinary practice” and prevent the 

Pennsylvania Supreme Court’s order “from taking effect pending appellate review.” 

Strange v. Searcy, 135 S. Ct. 940, 940 (2015) (Thomas, J., dissenting) (citing Herbert 

v. Kitchen, 134 S. Ct. 893 (2014), and San Diegans for Mt. Soledad Nat’l War Mem’l 

v. Paulson, 548 U.S. 1301 (2006) (Kennedy, J., in chambers)). 

CONCLUSION 

For the foregoing reasons, Applicants respectfully request that this Court 

grant this emergency application for a stay of the Pennsylvania Supreme Court’s 

order pending resolution of Applicants’ petition for certiorari. The Court would be 

justified in staying the Pennsylvania Supreme Court’s decision in whole. 

Alternatively, the Court should consider the approach it took in Palm Beach Cnty. 
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Canvassing Bd., 531 U.S. at 78, where the scope and basis of a state-court intrusion 

into a federal election was unclear, so the court vacated the state court’s judgment 

and remanded to allow that court to attempt to resolve the potential federal-law 

problems this Court identified.  

However the Court chooses to proceed, time is of the essence, and Applicants 

therefore request that, if possible, the Court rule on this application by January 31, 

2018. 
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EXHIBIT A 



[J-1-2018] 
IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

 
LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, CARMEN FEBO SAN 
MIGUEL, JAMES SOLOMON, JOHN 
GREINER, JOHN CAPOWSKI, 
GRETCHEN BRANDT, THOMAS 
RENTSCHLER, MARY ELIZABETH 
LAWN, LISA ISAACS, DON LANCASTER, 
JORDI COMAS, ROBERT SMITH, 
WILLIAM MARX, RICHARD MANTELL, 
PRISCILLA MCNULTY, THOMAS 
ULRICH, ROBERT MCKINSTRY, MARK 
LICHTY, LORRAINE PETROSKY, 
 
   Petitioners 
 
 
  v. 
 
 
THE COMMONWEALTH OF 
PENNSYLVANIA; THE PENNSYLVANIA 
GENERAL ASSEMBLY; THOMAS W. 
WOLF, IN HIS CAPACITY AS 
GOVERNOR OF PENNSYLVANIA; 
MICHAEL J. STACK III, IN HIS CAPACITY 
AS LIEUTENANT GOVERNOR OF 
PENNSYLVANIA AND PRESIDENT OF 
THE PENNSYLVANIA SENATE; 
MICHAEL C. TURZAI, IN HIS CAPACITY 
AS SPEAKER OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES; 
JOSEPH B. SCARNATI III, IN HIS 
CAPACITY AS PENNSYLVANIA SENATE 
PRESIDENT PRO TEMPORE; ROBERT 
TORRES, IN HIS CAPACITY AS ACTING 
SECRETARY OF THE 
COMMONWEALTH OF PENNSYLVANIA; 
JONATHAN M. MARKS, IN HIS 
CAPACITY AS COMMISSIONER OF THE 
BUREAU OF COMMISSIONS, 
ELECTIONS, AND LEGISLATION OF 
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THE PENNSYLVANIA DEPARTMENT OF 
STATE, 
 
   Respondents 

: 
: 
: 
: 

 
 

ORDER 
 

 

PER CURIAM      DECIDED:  January 22, 2018 

AND NOW, this 22nd day of January, 2018, upon consideration of the Petition for 

Review, the Commonwealth Court’s proposed findings of fact and conclusions of law, 

the briefs of the parties, intervenors, and amici curiae, and the oral argument presented 

on January 17, 2018, the Court orders as follows:  

First, the Court finds as a matter of law that the Congressional Redistricting Act 

of 2011 clearly, plainly and palpably violates the Constitution of the Commonwealth of 

Pennsylvania, and, on that sole basis, we hereby strike it as unconstitutional. 

Accordingly, its further use in elections for Pennsylvania seats in the United States 

House of Representatives, commencing with the upcoming May 15, 2018 primary, is 

hereby enjoined. 

Second, should the Pennsylvania General Assembly choose to submit a 

congressional districting plan that satisfies the requirements of the Pennsylvania 

Constitution, it shall submit such plan for consideration by the Governor on or before 

February 9, 2018.  If the Governor accepts the General Assembly’s congressional 

districting plan, it shall be submitted to this Court on or before February 15, 2018.   

Third, should the General Assembly not submit a congressional districting plan 

on or before February 9, 2018, or should the Governor not approve the General 

Assembly’s plan on or before February 15, 2018, this Court shall proceed expeditiously 

to adopt a plan based on the evidentiary record developed in the Commonwealth Court.  

In anticipation of that eventuality, the parties shall have the opportunity to be heard; to 
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wit, all parties and intervenors may submit to the Court proposed remedial districting 

plans on or before February 15, 2018.   

Fourth, to comply with this Order, any congressional districting plan shall consist 

of: congressional districts composed of compact and contiguous territory; as nearly 

equal in population as practicable; and which do not divide any county, city, 

incorporated town, borough, township, or ward, except where necessary to ensure 

equality of population. 

Fifth, the Executive Branch Respondents are advised to anticipate that a 

congressional districting plan will be available by February 19, 2018, and are directed 

to take all measures, including adjusting the election calendar if necessary, to ensure 

that the May 15, 2018 primary election takes place as scheduled under that remedial 

districting plan. 

Sixth, as acknowledged by the parties, the March 13, 2018 special election for 

Pennsylvania’s 18th Congressional District, which will fill a vacancy in an existing 

congressional seat for which the term of office ends in 11 months, shall proceed under 

the Congressional Redistricting Act of 2011 and is unaffected by this Order. 

Opinion to follow. 

Jurisdiction is retained. 

Justice Baer files a Concurring and Dissenting Statement. 

Chief Justice Saylor files a Dissenting Statement in which Justice Mundy joins. 

Justice Mundy files a Dissenting Statement. 
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IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

 
LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, CARMEN FEBO SAN 
MIGUEL, JAMES SOLOMON, JOHN 
GREINER, JOHN CAPOWSKI, 
GRETCHEN BRANDT, THOMAS 
RENTSCHLER, MARY ELIZABETH 
LAWN, LISA ISAACS, DON LANCASTER, 
JORDI COMAS, ROBERT SMITH, 
WILLIAM MARX, RICHARD MANTELL, 
PRISCILLA MCNULTY, THOMAS 
ULRICH, ROBERT MCKINSTRY, MARK 
LICHTY, LORRAINE PETROSKY, 
 
   Petitioners 
 
 
  v. 
 
 
THE COMMONWEALTH OF 
PENNSYLVANIA; THE PENNSYLVANIA 
GENERAL ASSEMBLY; THOMAS W. 
WOLF, IN HIS CAPACITY AS 
GOVERNOR OF PENNSYLVANIA; 
MICHAEL J. STACK III, IN HIS CAPACITY 
AS LIEUTENANT GOVERNOR OF 
PENNSYLVANIA AND PRESIDENT OF 
THE PENNSYLVANIA SENATE; 
MICHAEL C. TURZAI, IN HIS CAPACITY 
AS SPEAKER OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES; 
JOSEPH B. SCARNATI III, IN HIS 
CAPACITY AS PENNSYLVANIA SENATE 
PRESIDENT PRO TEMPORE; ROBERT 
TORRES, IN HIS CAPACITY AS ACTING 
SECRETARY OF THE 
COMMONWEALTH OF PENNSYLVANIA; 
JONATHAN M. MARKS, IN HIS 
CAPACITY AS COMMISSIONER OF THE 
BUREAU OF COMMISSIONS, 
ELECTIONS, AND LEGISLATION OF 
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THE PENNSYLVANIA DEPARTMENT OF 
STATE, 
 
   Respondents 

: 
: 
: 
: 

 
 

CONCURRING AND DISSENTING STATEMENT 
 

JUSTICE BAER        FILED:  January 22, 2018 

I join the per curiam order (PCO) to the extent it concludes that the districts as 

set forth by the Congressional Redistricting Act of 2011 are unconstitutional.  I also 

concur in the PCO’s invitation to the Legislature and Governor to craft constitutional 

maps, recognizing that redistricting is a legislative function.  Butcher v. Bloom, 203 A.2d 

556, 569 (Pa. 1964) (“The task of reapportionment is not only the responsibility of the 

Legislature, it is also a function which can be best accomplished by that elected branch 

of government.”).   

I find myself in an awkward position regarding the PCO’s directive that the 

primary election shall proceed with new maps on May 15, 2018.  I understand the 

Court’s desire to follow this schedule as it is arguably counterintuitive to believe that the 

current map is unconstitutional and, nevertheless, direct its usage in the May 2018 

election.  There are, however, other forces at play.  

When faced with an unconstitutional map, courts should determine “whether the 

imminence of [the primary and] general elections requires the utilization of [a prior plan] 

notwithstanding [its] invalidity” or whether a constitutional map “can practicably be 

effectuated” in time for the pending election.  Id. at 568 (quoting Lucas v. Forty-Fourth 

General Assembly of State of Colorado, 377 U.S. 713, 739 (1964)) (internal quotation 

marks omitted).  In Butcher, we allowed the election to proceed employing maps that we 

had concluded were unconstitutional to avoid “[s]erious disruption of orderly state 

election processes and basic governmental functions.”  Id. at 568 - 69. 
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As in Butcher, I believe the dangers of implementing a new map for the May 

2018 primary election risks “[s]erious disruption of orderly state election processes and 

basic governmental functions.”  Id.  It is naïve to think that disruption will not occur.  

Prospective candidates, incumbents and challengers alike, have been running for 

months, organizing, fundraising, seeking their party’s endorsements, determining who 

should be on canvassing and telephone lists, as well as undertaking the innumerable 

other tasks implicit in any campaign - all with a precise understanding of the districts 

within which they are to run, which have been in place since 2011.  The change of the 

districts’ boundary lines at this time could result in candidates, again incumbents and 

challengers alike, no longer living in the districts where they have been carrying out 

these activities for a year or more.  This says nothing of the average voter, who thought 

he knew his Congressperson and district, and now finds that all has changed within 

days of the circulation of nomination petitions. 

In this regard, the 18th Congressional District in southwestern Pennsylvania is 

worthy of specific mention. A special election will be held there on March 13, 2018.  If a 

new map is indeed implemented for the 2018 election, voters in this district would be 

electing a representative in March in one district while nomination petitions would be 

circulating for a newly-drawn district, which may or may not include the current 

candidates for the special election.  Again and respectfully, I find the likelihood for 

confusion, if not chaos, militates strongly against my colleagues’ admittedly admirable 

effort to correct the current map prior to the May 15, 2018 primary election. 

Moreover, while the Court has set forth a timeline for resolution of this issue 

which theoretically allows for implementation of a new, constitutional map for the May 

primary election, this timeline will face immense and perhaps insurmountable pressure 
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through likely subsequent litigation.  Regardless of the merit of any claims, litigation 

takes time, and under the proposed schedule, there is no time. 

Finally, I do not favor the alternative of moving this year’s primary election.  It has 

been the tradition in Pennsylvania to hold a spring primary and a fall general election.  

This year, Pennsylvanians will elect a Governor, a Lieutenant Governor, a United States 

Senator, all of Pennsylvania’s Congressional Representatives, one-half of the 

Pennsylvania Senate, and all of the Pennsylvania House of Representatives.  We 

cannot determine the impact of moving a primary election from the timeframe it has long 

been held to a mid-summer substitute. I am uncomfortable risking aberrant results 

through such a departure.   

Accordingly, I believe it more prudent to apply our holding in this case to the 

2020 election cycle, which would allow ample time for our sister branches of 

government to comply with our holding with guidance from our forthcoming opinion, as 

well as providing candidates and their supporters the opportunity to campaign in their 

newly established districts, and, most importantly, to reduce the risk of voter confusion. 

Having said all of this, I readily acknowledge the Court’s commendable attempt 

to compress the process of correcting the map to conduct timely primary elections.  I will 

cooperate with the Court as it pursues its admirable goal, so long as all involved receive 

due process.  I cannot, however, join the PCO without this expression because of my 

concern that a well-intentioned effort can still produce an unsatisfactory process and 

conclusion. 
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IN THE SUPREME COURT OF PENNSYLVANIA 

  MIDDLE DISTRICT 
 
 

LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, CARMEN FEBO SAN 
MIGUEL, JAMES SOLOMON, JOHN 
GREINER, JOHN CAPOWSKI, 
GRETCHEN BRANDT, THOMAS 
RENTSCHLER, MARY ELIZABETH 
LAWN, LISA ISAACS, DON LANCASTER, 
JORDI COMAS, ROBERT SMITH, 
WILLIAM MARX, RICHARD MANTELL, 
PRISCILLA MCNULTY, THOMAS 
ULRICH, ROBERT MCKINSTRY, MARK 
LICHTY, LORRAINE PETROSKY , 
 
 

Petitioners 
 
 

v. 
 
THE COMMONWEALTH OF 
PENNSYLVANIA; THE PENNSYLVANIA 
GENERAL ASSEMBLY; THOMAS W. 
WOLF, IN HIS CAPACITY AS 
GOVERNOR OF PENNSYLVANIA; 
MICHAEL J. STACK III, IN HIS CAPACITY 
AS LIEUTENANT GOVERNOR OF 
PENNSYLVANIA AND PRESIDENT OF 
THE PENNSYLVANIA SENATE; 
MICHAEL C. TURZAI, IN HIS CAPACITY 
AS SPEAKER OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES; 
JOSEPH B. SCARNATI III, IN HIS 
CAPACITY AS PENNSYLVANIA SENATE 
PRESIDENT PRO TEMPORE; ROBERT 
TORRES, IN HIS CAPACITY AS ACTING 
SECRETARY OF THE 
COMMONWEALTH OF PENNSYLVANIA; 
JONATHAN M. MARKS, IN HIS 
CAPACITY AS COMMISSIONER OF THE 
BUREAU OF COMMISSIONS, 
ELECTIONS, AND LEGISLATION OF 
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THE PENNSYLVANIA DEPARTMENT OF 
STATE, 
 

Respondents 

: 
: 
: 
: 
 
 

   

DISSENTING STATEMENT 
 

CHIEF JUSTICE SAYLOR      FILED:  January 22, 2018 
 

Consistent with my previous vote disfavoring the assumption of extraordinary 

jurisdiction, I agree with the Commonwealth Court’s original position that it would have 

been appropriate to stay this matter pending anticipated guidance from the Supreme 

Court of the United States in Gill v. Whitford, No. 16-1161 (U.S.).  See Order dated Oct. 

16, 2017, in League of Women Voters of Pa. v. Commonwealth, No. 261 M.D. 2017 

(Pa. Cmwlth.).  Indeed, the Supreme Court has stayed a series of recent federal court 

directives to state legislatures in cases lodging partisan gerrymandering challenges 

pending its review, most recently, as of last week.  See Order dated Jan. 18, 2018, in 

Rucho v. Common Cause, No. 17A745 (U.S.).  I hold the view that restraint is 

appropriate, particularly in light of the timing of the present challenge to a congressional 

redistricting plan that was enacted in 2011 and the proximity of the impending 2018 

election cycle.  Cf. Concurring and Dissenting Statement, slip op. at 3-4 (Baer, J.). 

The crafting of congressional district boundaries is quintessentially a political 

endeavor assigned to state legislatures by the United States Constitution.  See U.S. 

CONST. art. I, §4.  Notably, certain political objectives – such as the aim to avoid pitting 

incumbents against each other or to maintain the cores of prior districts – have been 

recognized as traditional redistricting criteria.  See Karcher v. Daggett, 462 U.S. 725, 

740, 103 S. Ct. 2653, 2663 (1983).  Federal and state courts also appreciate the 
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propriety of preserving communities of interest which may not overlap with political 

subdivision lines.  See, e.g., Evenwel v. Abbott, ___ U.S. ___, ___, 136 S. Ct. 1120, 

1124 (2016); Holt v. 2011 Legislative Reapportionment Comm’n, 620 Pa. 373, 422-23, 

67 A.3d 1211, 1241 (2013).  Furthermore, in terms of such communities, it seems plain 

that legislators are in a superior position to address their interests.  Accord Vieth v. 

Jubelirer, 541 U.S. 267, 358, 124 S. Ct. 1769, 1824 (2004) (Breyer, J., dissenting) (“It is 

precisely because politicians are best able to predict the effects of boundary changes 

that the districts they design usually make some political sense.” (emphasis in original)).   

To the extent that a judicially manageable standard can be articulated in this 

arena, I believe the proper litmus should abide such considerations.  I also consider it 

appropriate to take into account matters of degree relative to the inevitable political and 

partisan dynamics associated with redistricting by a legislative body. 

I realize that the recommended factual findings of Judge Brobson of the 

Commonwealth Court raise substantial concerns as to the constitutional viability of 

Pennsylvania's current congressional districts when considered under standards that 

have recently been applied by some federal courts in decisions, which, again, are under 

review by the United States Supreme Court.  My position at this juncture is only that I 

would not presently upset those districts, in such an extraordinarily compressed fashion, 

and without clarifying – for the benefit of the General Assembly and the public – the 

constitutional standards by which districting is now being adjudged in Pennsylvania. 

 

Justice Mundy joins this dissenting statement. 
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IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

 
LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, CARMEN FEBO SAN 
MIGUEL, JAMES SOLOMON, JOHN 
GREINER, JOHN CAPOWSKI, 
GRETCHEN BRANDT, THOMAS 
RENTSCHLER, MARY ELIZABETH 
LAWN, LISA ISAACS, DON LANCASTER, 
JORDI COMAS, ROBERT SMITH, 
WILLIAM MARX, RICHARD MANTELL, 
PRISCILLA MCNULTY, THOMAS 
ULRICH, ROBERT MCKINSTRY, MARK 
LICHTY, LORRAINE PETROSKY, 
 
   Petitioners 
 
 
  v. 
 
 
THE COMMONWEALTH OF 
PENNSYLVANIA; THE PENNSYLVANIA 
GENERAL ASSEMBLY; THOMAS W. 
WOLF, IN HIS CAPACITY AS 
GOVERNOR OF PENNSYLVANIA; 
MICHAEL J. STACK III, IN HIS CAPACITY 
AS LIEUTENANT GOVERNOR OF 
PENNSYLVANIA AND PRESIDENT OF 
THE PENNSYLVANIA SENATE; 
MICHAEL C. TURZAI, IN HIS CAPACITY 
AS SPEAKER OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES; 
JOSEPH B. SCARNATI III, IN HIS 
CAPACITY AS PENNSYLVANIA SENATE 
PRESIDENT PRO TEMPORE; ROBERT 
TORRES, IN HIS CAPACITY AS ACTING 
SECRETARY OF THE 
COMMONWEALTH OF PENNSYLVANIA; 
JONATHAN M. MARKS, IN HIS 
CAPACITY AS COMMISSIONER OF THE 
BUREAU OF COMMISSIONS, 
ELECTIONS, AND LEGISLATION OF 
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THE PENNSYLVANIA DEPARTMENT OF 
STATE, 
 
   Respondents 

: 
: 
: 
: 

 
 

DISSENTING STATEMENT 
 

JUSTICE MUNDY        FILED:  January 22, 2018 

I join Chief Justice Saylor’s dissenting statement in full.  I write separately to 

express my concern with the vagueness of the Court’s order.  Despite its 

pronouncement that the 2011 map clearly, plainly, and palpably violates the 

Pennsylvania Constitution, the Court fails to identify the specific provision it so 

violates.  This vagueness by the Court is problematic because the parties raise several 

state constitutional claims, including the Speech Clause, the Free Association Clause, 

the Elections Clause, and the Equal Protection Clause, each of which has a different 

mode of analysis.  See generally PA. CONST. art. I, §§ 1, 5, 7, 20, 26; Pap’s AM v. City of 

Erie, 812 A.2d 591, 612 (Pa. 2002) (Speech Clause); Love v. Borough of Stroudsburg, 

597 A.2d 1137, 1139 (Pa. 1991) (Equal Protection Clause); Mixon v. Commonwealth, 

759 A.2d 442, 449-50 (Pa. Cmwlth. 2000), aff’d, 783 A.2d 763 (Pa. 2002) (Elections 

Clause).  The Court’s order fails to give essential guidance to the General Assembly 

and the Governor, or this Court on how to create a constitutional, non-gerrymandered 

map. 

I am also troubled by the order striking down the 2011 Congressional map on the 

eve of our midterm elections, as well as the remedy proposed by the Court.  In my view, 

the implication that this Court may undertake the task of drawing a congressional map 

on its own raises a serious federal constitutional concern.  See U.S. CONST. art. I, § 4, 

cl. 1 (stating, “[t]he Times, Places and Manner of holding Elections for Senators and 

Representatives, shall be prescribed in each State by the Legislature thereof[]”) 
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(emphasis added); Ariz. State Legislature v. Ariz. Indep. Redist. Comm’n, 135 S. Ct. 

2652, 2667-68 (2015) (concluding the Federal Elections Clause permits redistricting by 

the state legislature, Congress, or an independent redistricting commission).  For these 

reasons, I conclude the Court’s approach is imprudent and I cannot participate in it.  I 

respectfully dissent. 
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APPLICATION FOR STAY OF COURT’S ORDER OF JANUARY 22, 2018 

 Legislative Respondents respectfully request a stay of the Court’s Order of 

January 22, 2018 on two grounds.   

 First, the decision throws the 2018 Congressional elections into chaos, as the 

General Assembly is now tasked with redrawing the Congressional plan using new 

constraints never before applicable to Congressional redistricting, with minimal 

guidance, and without reasoning explaining why the existing plan violates the 

State’s Constitution. And it must do all this on the eve of candidate qualification 

for the upcoming primary elections. The Court therefore should exercise its 

equitable discretion and stay its Order to redraw the districts until after this election 

year.  

 Second, the decision raises a profoundly important question under federal 

law that is ripe for resolution by the United States Supreme Court. The question is 

whether a state judicial branch can seize control of redistricting Congressional 

seats from the state legislature, and the answer is no. Although this Court has the 

final say on the substantive law of Pennsylvania, U.S. Supreme Court precedent 

makes clear that the identity of “appropriate state decisionmakers for redistricting 

purposes” is a question of federal, not state, law under the Elections Clause. 

Arizona State Legislature v. Arizona Indep. Redistricting Comm’n, 135 S. Ct. 

2652, 2666 (2015). And the U.S. Supreme Court has held, as a matter of federal 
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law, that “redistricting is a legislative function, to be performed in accordance with 

the State’s prescriptions for lawmaking.” Id. at 2668.  

 For these reasons, Legislative Respondents respectfully submit that the 

Court should (1) stay its Order for the creation of a new Congressional districting 

plan until after this election year, or, alternatively, (2) stay its Order pending the 

disposition of Legislative Respondents’ forthcoming stay application and petition 

for writ of certiorari to the U.S. Supreme Court. 

ARGUMENT 

I. The Court Should Exercise Its Equitable Discretion to Delay 
Implementation of Its Decision Pending the 2018 Elections 

 The Court’s decision poses a profound threat to the integrity of 

Pennsylvania’s upcoming Congressional elections. The current Plan has been in 

effect since 2011 and has governed three elections, thereby acclimating voters and 

potential candidates alike to the current district lines. Now, only three weeks prior 

to the nominating-petition period, this Court has ordered a new plan and has 

ordered Executive Respondents to rewrite the Commonwealth’s 2018 election 

calendar to accommodate the map-drawing process.  Notably, Executive 

Respondents represented to the Court in the Agre case that the last possible date 

that a new map would need to be in place in order to effectively administer the 

2018 elections would be January 23, 2018. Although Executive Respondents have 
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now changed their position, their prior representation calls into question whether 

the time frame established in the Court’s Order could be implemented in a way that 

does not have negative implications for the elections. 

With this in mind, the Court should revisit its Order in light of 

“considerations specific to election cases.” Purcell v. Gonzalez, 549 U.S. 1, 4 

(2006). As the U.S. Supreme Court has recognized, “Court orders affecting 

elections…can themselves result in voter confusion and consequent incentive to 

remain away from the polls.” Id. at 4-5. And, “[a]s an election draws closer, that 

risk will increase.” Id. at 5. The Court therefore should weigh such factors as “the 

harms attendant upon issuance or nonissuance of an injunction,” the proximity of 

the upcoming election, the “possibility that the nonprevailing parties would want to 

seek” further review, and the risk of “conflicting orders” from such review. See id.; 

Liddy v. Lamone, 398 Md. 233, 250, 919 A.2d 1276, 1288 (2007) (following 

Purcell in assessing challenge under state law). Other relevant factors include “the 

severity and nature of the particular constitutional violation,” the “extent of the 

likely disruption” to the upcoming election, and “the need to act with proper 

judicial restraint” in light of the General Assembly’s heightened interest in creating 

Congressional districts. North Carolina v. Covington, 137 S. Ct. 1624, 1626 

(2017).  
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 The circumstances here overwhelmingly warrant a delay in enactment of 

new Congressional boundaries. The change in the elections schedule is highly 

likely to cause voter confusion and depress turnout. Moreover, the voting public in 

Pennsylvania is familiar with the 2011 Plan’s district boundaries. A shift would 

drive perhaps millions of Pennsylvania residents out of their current districts and 

into unfamiliar territory with unfamiliar candidates.  Separately, these candidates 

will face an uncertain configuration of voters just before the petition process 

begins. This means that innumerable Pennsylvanians expecting to vote for or 

against specific candidates on the bases of specific issues will be required to return 

to the drawing board and relearn the facts, issues, and players in new completely 

reconfigured districts. Voters who fail to make those efforts will face only 

confusion when they arrive at their precincts on Election Day and potential conflict 

with poll workers about the contents of the ballots they are given. That state of 

affairs plainly poses a substantial risk of undermining the will of the electorate.  

 The effect of this radical change will be felt most acutely by the very 

persons the Court presumably most intended to benefit: individuals intent on 

speaking out concerning, and participating in, the upcoming elections. Those 

individuals began investing time, effort, and money in the upcoming election as 

soon as the dust settled on the 2016 race, and they made that investment on the 

assumption that the 2011 Plan would continue to govern in 2018.  While 
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implementing a new plan on the eve of the elections might allow Petitioners to 

vote for and potentially elect their preferred candidates, it conflicts directly with 

the rights of those individuals who have spent valuable time and resources with the 

expectation that the 2011 Plan would remain in effect.  . All of these concerns 

motivated Justice Baer to dissent from the timing of the remedy this Court ordered 

(Baer, J., concurring and dissenting, at 2-3), and rightfully so. 

 Also at stake is the General Assembly’s interest in enacting the Pennsylvania 

Congressional districting plan, which it derives directly from the Elections Clause 

of the federal Constitution. U.S. Const. Art. I, § iv, cl. 1; see infra § II.A. Both that 

provision and separation-of-powers principles require affording the General 

Assembly a genuine opportunity to remedy the violation. See Butcher v. Bloom, 

203 A.2d 556, 568–71 (1964). But, the Court’s Order does not afford the General 

Assembly a genuine opportunity to enact legislation creating a new map.  First, the 

Court’s Order provides the General Assembly with only 19 days to create and 

secure the Governor’s approval for a new plan, after which the Court will decide 

what map to implement. Indeed, the Order establishes that even if the Governor 

accepts a plan crafted by the General Assembly and signs it into law, such plan 

must still be submitted to the court for approval.  See Order at para. “Second”. And 

should the Governor not approve a plan passed by the General Assembly, the 

Court has established that it will adopt a new plan on its own (even if the 
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Governor’s veto is overruled by the General Assembly).  Id. at para. “Third”.  

Accordingly, the Court’s Order establishes that it will be the court – not the State’s 

legislature – that will determine what map will be used for the upcoming elections.  

That directly contravenes the plain language of the Elections Clause. 

 Second, although the court has ordered that a new map be passed as 

legislation within 19 days in accordance with the principles applicable to state 

reapportionment principles, it fails to provide any guidance regarding how this can 

be done in a manner that does not run afoul of Pennsylvania’s Constitution.  

Petitioners’ entire case has been based on the foundation that the 2011 Plan was 

unconstitutional because of how it was passed.  Petitioners claimed, among other 

things, that: there was too much partisan influence; certain election-related data 

should not have been considered; the Plan was passed “in secret” behind closed 

doors; the Plan ran afoul of metrics like the efficiency gap etc.  But putting 

Legislative Respondents on the clock without an opinion instructing the General 

Assembly how and why its prior efforts were unconstitutional, the Court forces the 

General Assembly to fly blind, virtually guaranteeing that any new map will be 

subject to further challenge and that the Court – and not the General Assembly – 

will therefore ultimately have to adopt a map of its own creation regardless of any 

efforts by the General Assembly. Under these circumstances, the emergency 

timeframe imposed by the Court is altogether insufficient, and a sufficient 
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timeframe would only push the date the new plan will take effect closer to Election 

Day further compounding the level of confusion and chaos. Either way, the 

General Assembly has a compelling interest in maintaining the status quo in 2018. 

 Against those weighty interests, Petitioners can claim only the paltriest 

countervailing concerns. Their own actions in delaying for over six years and three 

election cycles (not to mention waiting until over midway through the 2018 cycle) 

before filing this case demonstrate the level of significance that they attach to the 

interests impacted by their claims. Ultimately, it is unclear why the districts in the 

2011 Plan were good enough to remain unchallenged for primary and general 

elections in 2012, 2014, and 2016 but are suddenly so deficient as to require an 

emergency remedy. 

 Similarly, although the Court has now identified a constitutional violation, it 

is not severe. See Covington, 137 S. Ct. at 1626. In fact, the “violation” would not 

have been a violation four years ago, see Holt, 67 A.3d at 1234, fifteen years ago, 

see Erfer, 794 A.2d at 332, twenty-five years ago, In re 1991 Pennsylvania 

Legislative Reapportionment Comm’n, 609 A.2d at 142, or fifty years ago, 

Newbold, 230 A.2d at 59-60. If the rights at stake in this case could wait decades to 

be identified, they can wait another year to be remedied. The U.S. Supreme Court 

has applied a similar pragmatic judgment. See, e.g., WMCA, Inc. v. Lomenzo, 377 

U.S. 633, 655 (1964). 

C9



8 

 

 In short, the balance of equities, in light of unique concerns related to 

redistricting and elections, counsels overwhelmingly in favor of a stay. The Court 

should delay implementation of its new redistricting rules until after this year’s 

election. 

II. The Court Should Stay Its Decision Pending Appeal 

 On an application for stay pending appeal, the movant must (1) “make a 

substantial case on the merits,” (2) “show that without the stay, irreparable injury 

will be suffered,” and (3) that “the issuance of the stay will not substantially harm 

other interested parties in the proceedings and will not adversely affect the public 

interest.” Maritrans G.P., Inc. v. Pepper, Hamilton & Scheetz, 573 A.2d 1001, 

1003 (1990); see also Hollingsworth v. Perry, 558 U.S. 183, 190 (2010) 

(enunciating similar considerations for stay applications to the U.S. Supreme 

Court). All of these elements are met here. 

 A. Legislative Respondents Are Likely to Succeed on Appeal 

 There is, at minimum, a “reasonable probability” that the U.S. Supreme 

Court will take Legislative Respondents’ forthcoming appeal and a “fair prospect” 

that it will reverse this Court’s decision. See Hollingsorth, 558 U.S. at 190 

(enunciating stay standards). The Court’s Order intrudes on power delegated 

expressly to Pennsylvania’s legislative processes under the federal Constitution, 
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presenting an issue of federal law long overdue for definitive resolution by the U.S. 

Supreme Court. 

 The U.S. Constitution’s Elections Clause provides that “[t]he Times, Places 

and Manner” of Congressional elections “shall be prescribed in each State by the 

Legislature thereof” unless “Congress” should “make or alter such Regulations.” 

U.S. CONST. art. I, § 4, cl. 1. The Elections Clause vests authority in two locations: 

(1) the state legislature and (2) Congress. State courts enjoy none of this delegated 

authority. 

 Consistent with that plain language, the U.S. Supreme Court has held “that 

redistricting is a legislative function, to be performed in accordance with the 

State’s prescriptions for lawmaking.” Arizona State Legislature, 135 S. Ct. at 2668. 

There were nine votes in Arizona State Legislature for this proposition. While five 

construed “prescriptions for lawmaking” broadly enough to include “the 

referendum,” and four believed only the state’s formal legislature qualifies, 

compare id. with id. at 2677-2692 (Roberts, C.J., dissenting), all the Justices 

agreed that redistricting is legislative in character. None of the Justices suggested 

that a state court may qualify as the “Legislature” under the Elections Clause.  

 It is undisputed that this Court does not exercise a legislative function when 

it decides cases. Watson v. Witkin, 22 A.2d 17, 23 (Pa. 1941) (“[T]he duty of courts 

is to interpret laws, not to make them.”). Yet after striking down the current plan 
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for, to date, unspecified reasons, the standards the Court now requires amount to 

mandatory redistricting criteria of the type typically found in a legislatively 

enacted elections code. It is untenable that the Pennsylvania constitutional 

provisions at issue, which have been in existence for over 100 years, were intended 

to incorporate a limitation on partisan gerrymandering—which, in fact, can be 

traced “back to the Colony of Pennsylvania at the beginning of the 18th Century.” 

Vieth v. Jubelirer, 541 U.S. 267, 274 (2004).  

 To be sure, the Court has the right as Pennsylvania’s court of last resort to 

conclude that, under Pennsylvania’s constitutional scheme, this genre of decision-

making is properly judicial under state law. But the question of what constitutes a 

“legislative function” under the Elections Clause, is a question of federal, not state, 

law, and the U.S. Supreme Court is the arbiter of that distinction. See Arizona State 

Legislature, 135 S. Ct. at 2668; Bush, 531 U.S. at 76. In fact, the U.S. Supreme 

Court has twice reviewed the decisions of state courts of highest resort on this very 

question. Smiley v. Holm, 285 U.S. 355, 367 (1932); State of Ohio ex rel. Davis v. 

Hildebrant, 241 U.S. 565, 569 (1916); see also Ariz. State Legislature, 135 S. Ct. 

at 2666 (discussing Hildebrandt). The U.S. Supreme Court has also reviewed state-

court judgments about the meaning of the term “legislature” in other provisions of 

the Constitution. See Hawke v. Smith, 253 U.S. 221, 226-30 (1920) (reversing Ohio 

Supreme Court’s decision as to the proper scope of legislative power afforded to 
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states under Article V); McPherson v. Blacker, 146 U.S. 1, 27 (1892) (reviewing 

Michigan Supreme Court’s interpretation of Article 3, § 1, art. 2); Bush v. Gore, 

531 U.S. 98, 112 (2000) (Rehnquist, C.J., concurring) (observing that in “a few 

exceptional cases in which the Constitution imposes a duty or confers a power on a 

particular branch of a State’s government” the federal judiciary is tasked with 

enforcing that allotment of power); see also Bush v. Palm Beach County 

Canvassing Board, 531 U.S. 70, 77 (2000) (“‘There are expressions in the opinion 

of the Supreme Court of Florida that may be read to indicate that it construed the 

Florida Election Code without regard to the extent to which the Florida 

Constitution could, consistent with Art. II, § 1, cl. 2 circumscribe the legislative 

power”) (internal quotations omitted); cf. Colorado Gen. Assembly v. Salazar, 541 

U.S. 1093 (2004) (Rehnquist, C.J., Scalia and Thomas, JJ., dissenting from the 

denial of certiorari). 

 Whether the Court has acted in a legislative or judicial capacity within the 

meaning of the Elections Clause, then, is not ultimately for this Court to decide. It 

is for the U.S. Supreme Court to decide, and its precedent strongly suggests what 

that decision will be. 

 B. The Equitable Factors Support a Stay 

 All the equitable factors weigh in favor of a stay.  
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 First, Legislative Respondents and the Commonwealth will suffer 

irreparable harm if the case is not stayed. For one thing, the mere enjoinment of 

validly enacted legislation amounts to irreparable injury because “any time a State 

is enjoined by a court from effectuating statutes enacted by representatives of its 

people, it suffers a form of irreparable injury.” Maryland v. King, 133 S. Ct. 1, 3 

(2012).  

 Moreover, the Court’s Order engenders certain confusion and uncertainty 

about the rules governing the fast-approaching 2018 elections. According to the 

Court’s schedule, the General Assembly has until only days before the first day for 

circulation of nominating petitions to pass a new plan, so in a best case scenario, 

participants and voters will not know until the eve of the opening of the petitioning 

process how Pennsylvania’s 18 Congressional districts will be configured. 

Aspiring candidates will not know where they will run or who their opponents will 

be or who their constituents or voters might be, and voters and advocates will not 

know which candidates will be on the ballot. Additionally, there is no guarantee 

that the plan the General Assembly passes will not be further challenged in federal 

or state court, thereby necessitating further judicial review to ascertain whether the 

yet-to-be identified standards this Court now found in the State’s Constitution have 

been satisfied in the remedial plan. And, if further remedial proceedings are 

required—which appears likely, given the difficulty in meeting the Court’s 
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demanding schedule—the plan governing the 2018 elections surely will not be in 

place until at least mid-way through the Spring, thereby tossing primary dates and 

contests into chaos. 

 Second, the issuance of a stay will not materially impair the rights of other 

litigants in these proceedings. A stay would, of course, result in a modest delay to 

the implementation of the districts that Petitioners desire, but that is their fault. 

They could have filed this case any time between 2011 through 2016 (or over ½ 

way through the 2018 cycle) and obtained the relief they seek. Indeed, their choice 

in timing, along with their trial testimony, indicates that their interests in this case 

are barely more substantial than academic interest in a generic goal of non-partisan 

redistricting. And, this Court’s Order says nothing about the assessment or role of 

partisanship or political considerations in implementing a new Congressional 

redistricting plan. 

 Third, the Commonwealth’s interest in election integrity and the general 

public’s interest in predictable procedures outweighs the private interest advanced 

here. After waiting more than five years, eighteen Petitioners filed this case 

seeking to advance their private rights; millions of other citizens did not. Those 

citizens have a right to an Election Day at a predictable time according to 

predictable procedures that does not overly confuse the average person as to who 

will be on his ballot when he shows up to vote. As of this moment, no one knows 
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who that will be as to any Pennsylvania citizen’s ballot, and, as far as anyone can 

tell, no one will know any of that information for months. The public interest 

weighs overwhelmingly in favor of the status quo. 

CONCLUSION 

 For these reasons, Legislative Respondents respectfully submit that the 

Court should stay its Order (1) to create a new districting plan until after this 

election year, or, alternatively, (2) pending Legislative Respondents’ appeal to the 

U.S. Supreme Court. 
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IN THE SUPREME COURT OF PENNSYLVANIA 

_________________________________________ 
  ) 

League of Women Voters of Pennsylvania et al., )   
) Civ. No. 159 MM 2017 

Petitioners/Appellants )      
        )      

v.      )           
 ) 
The Commonwealth of Pennsylvania et al., ) 
 ) 

Respondents/Appellees ) 
_________________________________________)  
 

PROPOSED ORDER 

 AND NOW, this _____ day of January, 2018, upon consideration of Legislative 

Respondents’ Application for Stay of Court’s Order of January 22, 2018, it is hereby 

ORDERERD, ADJUDGED, and DECREED that the Application is GRANTED. 

 This Court’s Order of January 22, 2018 requiring the creation of a new districting 

plan is stayed pending the Legislative Respondents’ appeal to the Supreme Court of the 

United States and the completion of the 2018 midterm elections. 

         

        BY THE COURT: 

 

 

        __________________________ 
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[J-1-2018] 
IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

 
LEAGUE OF WOMEN VOTERS OF 
PENNSYLVANIA, CARMEN FEBO SAN 
MIGUEL, JAMES SOLOMON, JOHN 
GREINER, JOHN CAPOWSKI, 
GRETCHEN BRANDT, THOMAS 
RENTSCHLER, MARY ELIZABETH 
LAWN, LISA ISAACS, DON LANCASTER, 
JORDI COMAS, ROBERT SMITH, 
WILLIAM MARX, RICHARD MANTELL, 
PRISCILLA MCNULTY, THOMAS 
ULRICH, ROBERT MCKINSTRY, MARK 
LICHTY, LORRAINE PETROSKY, 
 
   Petitioners 
 
 
  v. 
 
 
THE COMMONWEALTH OF 
PENNSYLVANIA; THE PENNSYLVANIA 
GENERAL ASSEMBLY; THOMAS W. 
WOLF, IN HIS CAPACITY AS 
GOVERNOR OF PENNSYLVANIA; 
MICHAEL J. STACK III, IN HIS CAPACITY 
AS LIEUTENANT GOVERNOR OF 
PENNSYLVANIA AND PRESIDENT OF 
THE PENNSYLVANIA SENATE; 
MICHAEL C. TURZAI, IN HIS CAPACITY 
AS SPEAKER OF THE PENNSYLVANIA 
HOUSE OF REPRESENTATIVES; 
JOSEPH B. SCARNATI III, IN HIS 
CAPACITY AS PENNSYLVANIA SENATE 
PRESIDENT PRO TEMPORE; ROBERT 
TORRES, IN HIS CAPACITY AS ACTING 
SECRETARY OF THE 
COMMONWEALTH OF PENNSYLVANIA; 
JONATHAN M. MARKS, IN HIS 
CAPACITY AS COMMISSIONER OF THE 
BUREAU OF COMMISSIONS, 
ELECTIONS, AND LEGISLATION OF 
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THE PENNSYLVANIA DEPARTMENT OF 
STATE, 
 
   Respondents 

: 
: 
: 
: 

 
 

ORDER 
 

 

PER CURIAM 

AND NOW, this 25th day of January, 2018, the Application for Stay filed by 

Respondents Michael C. Turzai, in his Official Capacity as Speaker of the Pennsylvania 

House of Representatives, and Joseph B. Scarnati III, in his Official Capacity as 

Pennsylvania Senate President Pro Tempore, is hereby DENIED, and the Application 

for Stay filed by Intervenors is hereby DENIED. 

Chief Justice Saylor and Justices Baer and Mundy dissent. 
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