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To the Honorable Clarence Thomas, as Circuit Justice for the Eleventh 

Circuit: 

 Petitioners, Women’s Surgical Center, LLC, Dr. Hugo D. Ribot, Jr., and 

Dr. Malcolm Barfield (collectively “Petitioners”), respectfully request that the 

time to file a Petition for a Writ of Certiorari (“Petition”) in this matter be 

extended for thirty days to and including February 15, 2018.  

 The Supreme Court of Georgia issued its opinion on October 16, 2017, 

reported as Women’s Surgical Center, LLC v. Berry, 806 S.E.2d 606 (Ga. 2017) 

(see Appendix A, infra). Absent an extension, the Petition would therefore be 

due on January 16, 2017. Petitioners are filing this Application at least ten days 

before that date. See Sup. Ct. R. 13.5. This Court would have jurisdiction over 

the judgment under 28 U.S.C. § 1257. 

Background 

Petitioners brought this action in the Superior Court of Fulton County, 

pursuant to the Due Process and Privileges or Immunities Clauses of the 

Fourteenth Amendment and GA. CONST. art. III, § VI; art. I, § I, ¶ VII; and art. 

I, § I, ¶ I. Women’s Surgical Center is an outpatient surgery center in 

Cartersville, Georgia. After many other surgeons asked to operate there, Drs. 

Ribot and Barfield decided to add a second operating room and contract with 

other surgeons to let them use the facility. The only thing preventing them from 

doing either is Respondents’ enforcement of Georgia’s Certificate of Need 

(“CON”) laws. 

Georgia’s CON laws, O.C.G.A. § 31-6-1 et seq. and GA. COMP. R. & 

REGS. 111-2-2-.01 et seq., forbid Petitioners from contracting with qualified 

doctors to allow them to use their state-of-the-art surgery center and to serve 
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more patients, unless they effectively get permission from their own 

competitors. CON laws do not protect public safety and welfare, but instead 

allow existing medical providers to block Petitioners from offering more and 

better services to the public, solely because existing providers want no new 

competition. Those laws therefore constitute what one federal court has called a 

“Competitor’s Veto”: an arbitrary prohibition on Petitioners’ liberty to provide 

safe and competent services exclusively for the illegitimate purpose of 

protecting existing businesses from economic competition. Bruner v. Zawacki, 

997 F. Supp. 2d 691, 697 (E.D. Ky. 2014). 

Petitioners do not seek a CON; this is a facial and as-applied 

constitutional challenge to the very existence of the CON approval process. 

Respondents’ enforcement of the CON laws has caused a life-saving medical 

facility to sit idle, and has deprived patients of access to medical services, for no 

reason other than to protect existing medical providers from economic 

competition. That is a moral travesty, and it is unconstitutional. 

Reasons for Granting an Extension of Time 

 The time to file a Petition for a Writ of Certiorari should be 

extended for thirty days for these reasons: 

1. This case presents important constitutional issues involving 

Certificate of Need laws, which prevent competition in the healthcare market. 

These issues raise complex constitutional questions of national significance 

about limits on the government’s authority under the Fourteenth Amendment, 

including the scope of the Privileges or Immunities Clause. The latter issue was 

not briefed extensively in the courts below because the application of the 
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Privileges or Immunities Clause to Certificate of Need laws is foreclosed by this 

Court’s precedents. Slaughter-House Cases, 83 U.S. 36 (1872). Only this Court 

can address this issue. Agostini v. Felton, 521 U.S. 203, 237 (1997). 

Accordingly, extensive additional research is necessary to appropriately present 

these issues to this Court. 

2. No prejudice would arise from the extension, as this Court would 

consider the Petition, and if granted, could hear oral argument and issue its 

opinion, in the October 2017 Term regardless of whether an extension is 

granted. Petitioners requested Respondents’ position on this application. 

Respondents have no objection to the extension.  

Conclusion 

 For the foregoing reasons, Petitioners ask that the time to file a Petition 

for a Writ of Certiorari be extended thirty days to and including February 15, 

2018. 

Respectfully submitted,  

 

 /s/ James M. Manley    

 James M. Manley 

 GOLDWATER INSTITUTE 

 500 E. Coronado Rd. 

 Phoenix, Arizona 85004 

 (602) 462-5000 

 Counsel for Petitioner 
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