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Comes Now the Petitioner, Charles Petrunak, pro Se, and pursuant to the 

applicable rules of the Court allowing application for bail on habeas corpus to a 

Circuit Justice hereby moves the Court to release him on his own recognizance 

pending disposition, .by the United States District Court for the Northern District 

of Indiana, of his now pending Motion to Vacate, Set Aside or Correct Sentence 

pursuant to Title 28 U.S.C. §2255. 

Background 

Beginning in the mid-1990s, the Petitioner was a state and federally 

licensed pyrotechnician who operated Abyss Special FX, Inc., and who had 

preformed countless indoor and outdoor fireworks displays in Indiana and Ohio. 

Abyss's client list included elected officials, the producers of Disney on Ice, 

local governments and private individuals, and all of Abyss' performances went 

off without a hitch, at least on the Petitioner's part. 

As a part of his regulatory compliance efforts in 1998, the Petitioner met 

with Inspector Manuel Vicario of the Bureau of Alcohol, Tobacco and Firearms 

(hereinafter "ATF"), who inspected and approved the Petitioner's storage 

magazine. 

On September 1, 2001, the Petitioner was scheduled to perform a show in 

Parma, Ohio, at the request of William Mason - the duly elected Cuyahoga 

County Prosecuting Attorney from 2000 until 2012 - for the benefit of the 

American Civil Liberties Union. 
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Petitioner collected from distributors all of the explosive fireworks 

necessary to perform the show, and transported it safely, and in a manner 

consistent with the law, to Parma on August 31, 2001. 

Upon arrival, Petitioner learned that Mr. Mason had been unable to secure 

the funding necessary to pay for Abyss' intended display, effectively canceling 

the production at the 11th hour, and leaving the Petitioner both nearly illiquid 

and with a truck load of explosives which he could neither return nor lawfully 

dispose of. 

In an untenable fiscal and legal position, the Petitioner reached out to a 

representative of the State of Ohio Fire Marshal's office - Dave Schroeder - who 

was unavailable (scheduled out of the office until September 11, 2011) and, 

despite an extended attempt to do so, Petitioner failed to receive any guidance 

from any other Fire Marshal staffer he was able to reach on the phone. 

Unable to find guidance or help from the State of Ohio, Petitioner Petrunak 

then reached out to the ATF and spoke with Inspector Jill Krofta (See Attachment 

'A' Declaration of Charles Petrunak, and Attachment 'B', handwritten notes 

compiled by Jill Krofta1). 

Mrs. Krofta, was unable to. offer any suggestions and, as her notes - 

obtained by the Petitioner - indicate, she somewhat glibly determined that the 

problem the Petitioner had with excess explosive fireworks which he had no 

means to store, and no means to dispose of, were not the government's problem, 

1 All attachment references are to attachments to the §2255 motion pending below, which 
pleading is being filed contemporaneously with this motion as the Petitioner's Appendix. 
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and were certainly not a concern for the ATF. (Attachment 'B') 

On September 11, 2001, foreign terrorists pilots seized control of four 

commercial jetliners, flying them one each into the twin towers of the World 

Trade Center, the Pentagon and the Pennsylvania landscape. These attacks, now 

referred to as the 9/11 attacks, shook the nation, and the world, and drove the 

United States Government into several sound, and several knee-jerk, responses. 

As a part of the knee-jerk response to the 9/11 attacks, the ATF, like many 

governmental agencies, cast about for work that would reassure the public by 

making it look like the ATF was "doing something". To this end, Inspectors 

Krofta and Vicario elected to conduct what they later alleged was a "mandatory 

inspection" ofAbyss' (Trial Record, 36-37). 

Inspector Krofta found at Abyss' facility exactly what it was that she knew, 

from her earlier conversations with the Petitioner, she would find, explosive 

fireworks that the Petitioner was not at the time authorized to store. 

Krofta filed an internal (within the ATF) "violation report" charging 

Petitioner charging the Petitioner with various violations of federal regulation, 

the most serious of which - the only truly meaningful charge - being the improper 

storage of explosive fireworks. (See, T.R. at 38, and Attachment 'C', 

Administrative Law Judge's Determinations) 

The Petitioner challenged these violations during a hearing before an ATF 

administrative law judge conducted in June of 2003 (T.R. 39-40, 258-260). 

Both Krofta and Vicario testified during that hearing. (T.R. 276) Both 

Krofta and Vicario were present for each other's testimony. (Attachment 'A') 
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Krofta, whose testimony was heavily relied on by the ALJ in his findings, 

testified that she had never met the Petitioner prior to the post-9/1 1 inspection of 

his facility; and disavowed any prior knowledge of the Petitioner's storage issues. 

(Attachment 'C') 

Openly stating that a fellow ATF employee - Agent Krofta - would not 

attempt to deceive him, but that the Petitioner would - the ALJ found each of the 

violations against the Petitioner and, in a blistering order stripped the Petitioner 

of his license. (Attachment 'C', T.R. 258) 

Lacking a license, Petitioner was no longer able to lawfully operate Abyss 

and it ultimately went out of business. (T.R. 258) 

The shuttering of Abyss' operations caused the Petitioner significant 

personal and corporate financial losses, losses whose first proximate cause was 

the sudden "mandatory" inspection and the subsequent selective amnesia 

suffered by Inspectors Krofta and Vicario. (T.R. 260, 267) 

The Petitioner, unable to afford an accountant or tax lawyer's assistance, 

and uncertain as to the proper method of calculating his personal and business 

taxes in light of the type and manner of his losses, reached out to the Internal 

Revenue Service in April in 2006. 

Between April 2006 and April 2009, the Petitioner wrote more than a dozen 

letters to the IRS, and spoke with its representatives by phone no less than 30 

times, seeking counsel and guidance in addressing his losses properly in his tax 

filings. (T.R. 198-199, 263-265). 

Ultimately, Petitioner Petrunak was referred to IRS Publication 535 in one 
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of the IRS's latter letters. (T.R. 165, 263)(The salient parts of which publication 

are attached hereto as Attachment 'D'). 

Being lay-at-law, the Petitioner determined - possibly correctly - that he 

was required to deduct his loss - which he determined to be approximately 

$500,000 - of business from his taxes, and to attribute that loss to it's first 

proximate cause, the blatant perjury of Inspectors Krofta and Vicario. He did so 

by preparing and delivering to them IRS Form 1099, which forms apportioned 

the $500,000 equally between the inspectors (T.R. 263, 269 and 274), and by 

which be believed he was assigning his personal and business losses in 

accordance with law. (TR. 275-276) 

In the early part of 2009, the Petitioner then attached the two 1099s to an 

IRS Form 1096, executed the 1096, and sent them to the IRS. (T.R. 181) 

Petitioner Petrunak then prepared and executed an IRS Form 1120-S, the 

corporate tax return for Abyss Special FX, and transmitted it to the IRS, claiming 

a deduction for the aforesaid $500,000 (TR. 128 and 187) which was then passed 

through to this personal tax return, which he filed using an IRS Form 1040, 

executing it and transmitting it to the IRS. 

By 2010, the IRS noticed the discrepancy between Jill Krofta's filed tax 

return and the loss caused income reported by Abyss, and instituted an audit of 

her tax filings. (T.R. 45). 

Attorneys for the ATF intervened and the matter was resolved in her favor. 

(T.R. 48 - 50). 

An IRS investigation of Petitioner Petrunak ensued (T.R. 83), in which he 
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openly participated, cooperating by submitting to interviews, completing 

questionnaires, producing his inexhaustible supply of correspondence with the 

agency, and providing countless other documents. (T.R. 83, 87, 167-169 and 289) 

During an interview with the IRS, the Petitioner was told outright that he 

was being attacked in retaliation for his filings, "You flick with us [federal 

employees, such as the agent and Krofta/Vicario] and we fuck with you." 

(Attachment 'A') 

On May 14, 2014, the Petitioner was indicted by a federal grand jury in this 

district for three counts of making and subscribing false and fraudulent IRS 

forms in violation of Title 26 U.S.C. xx7206(1) (Docket Entry 1), one count each 

for the IRS Forms 1096, 1120-S and 1040 forms mentioned above. 

The Petitioner made his initial appearance before the District Court on May 

20, 2014, and was released on his own recognizance. (D.E. 14). 

There was one material pre-trial motion filed by the parties: A Motion in 

Limine by the government, seeking to exclude corporate minutes Petitioner 

presented in reciprocal discovery. (D.E. 36) The District Court granted this 

motion. (D.E. 40) 

Petitioner proceeded to jury trial on December 14, 2015, approximately 

204 days after his initial appearance before the lower Court 

As a part of trial preparation, the Petitioner informed defense counsel 

McShane of inspectors Krofta and Vicario's earlier perjury. (Attachment 'A') 

Only a limited number of witnesses testified during the Petitioner's trial. 

Five, to be precise: Krofta, Vicario, IRS Agents Hall and Roney, and the Petitioner 
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himself. 

The trial theory presented by the government was simple: The Petitioner is 

a raging - yet diabolical - maniac who cannot let go of the losses he undertook at 

the hands of Krofta and Vicario and who plotted to benefit financially by making 

retaliatory IRS filings, apparently for the purpose of causing the Krofta and 

Vicario distress. 

Mrs. Krofta testified that she first encountered the Petitioner at the time of 

her late September 2001 "mandatory. ' inspection of Abyss' facility. 

Petitioner asked counsel to raise the question of Krofta's documented 

perjury, and to present her handwritten letter as a means to impeachment. 

(Attachment 'A') Counsel refused because doing so could "ruin her career". Id. 

Krofta also testified about her ordeal with the IRS and indicated that it was 

resolved without injury. 

Vicario offered essentially the same misleading testimony (given that he 

had first met the Petitioner in 1998, not 2001, and that the inspection was not, 

after all, mandated by Washington), minus, of course, the part about being 

audited, since he was not. 

IRS Agent Roney testified extensively, identifying the Petitioner, discussing 

the information contained in the Petitioner's tax records and generally offering 

legal opinions about tax procedure without the expert witness status needed to 

properly do so. 

The Petitioner offered testimony regarding his filing rationale and the 

earlier perjury of Krofta and Vicarrio. 
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Closing arguments ensured, during which the government again painted 

the Petitioner as a revenge seeking lunatic who, it argued, understood the law 

perfectly well, and was motivated only out of revenge and pecuniary interest. 

(TR. 347-360, 376-382) 

On December 15, 2015, the jury returned guilty verdicts on all three 

counts. (T.R. 383-384) 

The District Court continued the Petitioner on bond and ordered the 

preparation of a presentence investigation report (TR. 386). 

Petitioner appeared for sentencing on the 23rd of September 2016 and the 

Court imposed a period of 24 months incarceration, to be followed by 1 year of 

supervised release. (D.E. 81, Judgment in a Criminal Case, entered into the 

docket on September 30, 2016, pages 2 and 8, respectively) 

The Court also ordered restitution be paid to the government in the 

amount of $2,512.00 the amount of money Agent Roney testified the Petitioner 

received as a refund. Id. 

The Petitioner entered a timely notice of appeal on October 7, 2016, and 

appealed raising two issues: 1. Whether the District Court should have granted 

the government's Motion In Limine? and, 2. When the District Court erred in its 

calculation of tax loss? 

On May 4, 2017, this Court denied the Petitioner's appeal on both grounds 

in Case No. 16-3631. 

Petitioner's Motion to Vacate, Set Aside or Correct Sentence was filed in a 

timely fashion in November of 2017. 
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Petitioner was enlarged by the District Court on his own recognizance for 

the duration of the prosecution of the case against him, and after being 

sentenced to a term of imprisonment, was allowed by the Court to self-surrender 

to the custody of the United States Department of Justice, Federal Bureau of 

Prisons' minimum security satellite prison camp located in Ashland, Kentucky, 

where he routinely moves freely among FCl/SPC Ashland facilities, fence free, on 

foot, roaming miles a day, effectively unsupervised in his movements, such is the 

trust of the Department of Justice that Petitioner is not a flight risk or threat to 

the community. 

On December 18, 2017, the Petitioner filed a motion for release on bond 

pending the disposition of his §2255 motion. 

On December 21, 2017, the District Court, in a boilerplate cut & paste 

order, summarily denied Petitioner's request for release. 

The District Court's denial alleges that the Petitioner failed to raise a 

substantial issue, and that his bond motion provides no exceptional circumstance 

warranting release on bail at this time. It specifically notes that Petitioner has 

under a year remaining to serve on his sentence, but then proceeds to dismiss 

this time period as not being brief enough to merit release under the precedent 

set out below. 

The Petitioner then filed a motion with the United States Court of Appeals 

For The 7th Circuit, seeking enlargement on bail pursuant to Fed.R.App.P. 23, 

beginning what can best be called a comedy of errors. 

Petitioner mailed his motion to the Court of Appeals, which was received 
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on the 23rd of January, 2018 (Appendix II, Attachment 'A'). 

The appellate court apparently transmitted a copy to the district court, 

which promptly sent the Petitioner a letter on the 23rd chastising him for not 

filing a not-required for motions practice docketing statement (Appendix II, 

Attachment 'B'). 

The same day, the district court notified the Petitioner, again by letter, that 

his "notice of appeal" had been filed (Petitioner had file no such notice) and the 

record of the case was to be transmitted to the 7th Circuit (Appendix II, 

Attachment 'C'). 

On the 23rd of January the 7th Circuit sent the Petitioner a separate 

demand for the non-required docketing statement, as well as informing him that 

he hadn't paid the appropriate appellate filing fee in the district court (a fill-in-

the-blank informa pauperis motion was included for the Petitioner's convenience) 

(Appendix II, Attachment 'D'). 

On January 25th, the 7th Circuit ordered the Petitioner to dispense with 

briefing practice and only file a motion for bond under Rule 23 no later than 

February 7, 2018 (which, it should be pointed out, is what he had filed at all in 

the first place.. .the only thing he had done in the 7th Circuit so far)(Appendix II, 

Attachment 'E'). 

On January 26th, the 7th Circuit entered an order vacating its order of the 

25th as being clearly erroneous (Appendix II, Attachment 'F) and then entered a 

separate order affirming the district court's denial of Petitioner's bond motion 

because, it felt, Petitioner had not met the precedential prerequisites (Appendix 
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II, Attachment 'G'). In the clear rush to find ways to deny the Petitioner's 

request, the appellate court apparently missed the fact that the action before it 

was an original application for admittance to bail to the Circuit under Rule 23, 

not an appeal, per se. 

Petitioner now makes application to Justice Kagan in her capacity as 

Circuit Justice. 

Release Standards for Bond on §2255 Motions 

Requests for release on habeas bond -are generally governed by the 

provisions of Rule 23(b) of the Federal Rules of Appellate Procedure and the 

equitable standard enunciated in Cherek v. United States, 767 F.2d 335, 337 (7th 

Cir. 1985). Rule 23(b) provides: 

"(b) Detention or Release Pending Review of Decision Not to Release. 
While a decision not to release a prisoner is under review, the court 
or judge rendering the decision, or the court of appeals, or the 
Supreme Court or a judge or justice of either court, may order that 
the prisoner be: 

detained in the custody from which release is sought; 

detained in other appropriate custody; or 

released on personal recognizance, with or without surety. 

"Federal district judges have the inherent power to admit applicants to bail 

pending the decision of their cases, but [that power is] a power to be exercised 

very sparingly." Cherek, 767 F.2d at 337. 

In Cherek, Judge Posner explained the basis for the limited use of this 

power, finding that a Petitioner whose conviction has been affirmed on appeal is 
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unlikely to have been convicted unjustly; hence the case, for bail pending 

resolution of his post-conviction proceeding is even weaker than the case for bail 

pending appeal. Id. Further, the statute governing bail pending direct' appeal 

from a federal conviction, 18 U.S.C. §3143(b), provides a more favorable 

standard than that to which a petitioner seeking post conviction release on bail is 

entitled to. Id at 338. Thus, if a petitioner cannot bring himself within the terms 

of §3143(b), he is not entitled to release pending appeal of his post conviction 

motion. Swanson v. Untited States, 2011 U.S. Dist. LEXIS 101517, 1:08-CV-1180-

SEB-DKL (5.D.IN. Sept. 8, 2011). 

Title 18 U.S.C. §3143(b)(1) provides, in pertinent part: 

"[Tihe judicial officer shall order a person who has been found guilty 
of an offense and sentenced to a term of imprisonment ... detained, 
unless the judicial officer finds - 

by clear and convincing evidence that the person is not likely to 
flee or pose a danger to the safety of any other person or the 
community if released 

that the appeal is not taken for purposes of delay and raises a 
substantial question of law or fact likely to result in 

reversal, 

an order for new trial, 

a sentence that does not include a term of imprisonment, or 

a reduced sentence to a term of imprisonment less than the total 
time already served plus the expected duration of the appeal 
process." 

In addition to meeting these requirements, as mandated by Cherek, a 

person seeking enlargement on bail pending the Court's determination of the 
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merits of his §2255 motion must establish the existence of a "some special 

circumstance making [the motion for bail] exceptional and deserving of special 

treatment in the interest of justice." Swanson, supra, 2011 U.S. Dist. LEXIS 

101517, quoting Dotson v. Clark, 900 F.2d 77, 79 (6th Cir. 1990), further quoting 

Aronson v. May, 85 S.Ct. 3, 5, 13 L.Ed.2d 6 (1964)(Douglas, J. in chambers)). 

Petitioner will address these requirements in turn. 

Flight Risk and Threat to the Community 

In the instant case, Petitioner Petrunak was enlarged on bail pending trial 

pursuant to title 18 U.S.C. §3141. 

After being found guilty by the jury, Petitioner was continued on bail 

pending sentencing pursuant to 18 U.S.C. §3143(a) and further allowed to self-

surrender to the prison camp he was subsequently designated to. 

In order to be permitted to remain in the community pending sentencing 

and for self-surrender, the District Court, pursuant to §3141(a) was required to 

make findings identical to those appearing in §3143(b)(1). That is to say that the 

Court was required to find by clear and convincing evidence that the Petitioner 

was neither a flight risk nor a threat to the community. 

That determination, without anything intervening to disturb it, has become 

the law of the case. 

Though Petitioner requires no further evidence to establish these two 

requirements of §3143(b)(1), he would note that he performed the reporting 

requirements established by the Court and the Bureau of Prisons flawlessly. 
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Petitioner has further been assigned to a Federal Prison Camp (satellite camp, 

associated with the Federal Correctional Institution located in Ashland, 

Kentucky), which assignment effectively represents a determination by the 

Department of Justice that Petitioner is neither a flight risk nor a threat to the 

community. In fact, the Petitioner daily treks a cumulative mile or more on foot 

around the facility's unsecured grounds, walking to the FCI Ashland 

administration building, among other places, unaccompanied and unsupervised. 

Petitioner submits that he has established by clear and convincing evidence 

that he is not a flight risk, and that he poses no threat to the community. 

Substantial Question Likely to Result in Petitioner's Release 

The Petitioner has presented three questions which, taken individually or 

together, present "substantial questions" as required by §3143(b)(1). He 

challenges the failure of counsel to move to have his indictment dismissed after 

the Speedy Trial Act was violated, he challenges the failure of counsel to 

properly challenge the government's case against him, and he challenges the 

government's failure to present exculpatory evidence in its possession, thereby 

violating the Supreme Court's mandate in Brady v. Maryland and the 

requirements of the Jencks Act. 

Petitioner incorporates his §2255 issues herein by reference and submits 

that they all present substantial questions. The District Court's order denying 

Petitioner release states that the issues are not substantial, but fails to identify 

any flaw or reason that they are not. Judge Lawrence simply dismisses them in a 
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sweeping statement saying, "[Petitioner]  has not shown a substantial probability 

of success on the merits of his claims." Order Denying Release, December 21, 

2017, D.E. 5. 

- The 7th Circuit defines a "substantial question" as a "close" question, one 

that could "very well be decided either way". See United States v. Eaken, 995 

F.2d 740, 741 (1993); United States v. Greenberg, 773 E2d 340, 341 (7th Cir. 

1985); See also, United States v. Lane, 281 F.3d 638, 639 (7th Cir. 2002)(Rovner, 

J. dissenting). 

A court finding a "substantial question" is not making a determination on 

the merits of a Petitioner's case, United States v. Hattermann, 853 F.2d 555, 557 

(7th Cir. 1988), and the court is not required to predict the outcome of the merits 

determination, or even to believe in the issue at all, for that matter. Hattermann 

at fn 6. This seems to conflict with the District Court's position that the 

Petitioner must prove that he is likely to prevail in order to secure release on 

bond. 

Petitioner has presented substantial questions which, if resolved in his 

favor, would result in his immediate release, either on pretrial status or through 

outright dismissal of the indictment charging him. This is what precedent 

requires of him. This is important not only because it means he meets the third 

requirement of §3143(b)(1), but also because it implicates the last requirement 

for granting bail to him as a §2255 movant: the existence of an exceptional 

circumstance meriting release. 
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Exceptional Circumstances 

As noted above, in order for the Court to enlarge the Petitioner on bail at 

this time, it must find that some "exceptional circumstance" exists to require his 

release as being in the interests of justice. Aronson, supra, 85 S.Ct. at 5. 

There is substantial precedent supporting the contention that an 

exceptional circumstance exists where the time required to adjudicate the 

questions presented is expected to exceed the time remaining on a Petitioner's 

sentence, as the case in the instant matter. 

Petitioner Petrunak has a statutory good conduct release date of July 31, 

20182. Given the District Court's busy docket3, the time needed to properly 

adjudicate complex challenges such as the PetitiOner raises in his §2255 motion, 

the need for an evidentiary hearing, the fact that Petitioner now has proof 

positive of additionally and illegally withheld Brady and Jencks Act material' and 

so will soon be transmitting a discovery request for document inspection, it is 

unlikely, bordering on impossible, that this case will be disposed of prior to the 

completion of Petitioner's term of incarceration. 

That a "denial of bail could leave a petitioner without remedy" given how 

2 See the attached Bureau of Prisons Sentence Computation sheet for Charles Petrunak. Exhibit 
"A' to this pleading. 

3 Please seethe attached Exhibit "B", a review of 20 recent §2255 motions before Judge 
Lawrence, noting the time needed to dispose of each. 

4 Item 'B' in Petitioner's Appendix to the Memorandum in Support for his §2255 motion is a 
handwritten record of a conversation between Petitioner and ATF Investigator Jill Krofta, a 
holographic record in Krofta's own handwriting and presented to the Defense as a part of 
discovery. Petitioner now understands that this single disclosed page to be just the first page of 
that handwritten record and that a second page, and possibly a third, which have been excluded 
from disclosure, would have provided support for both the Petitioner's trial defense andhis earlier 
ATF administrative hearing case. 
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circumstance under the habeas bail standard. See, e.g. Marino v. Vasquez, 812 

F.2d 499, 509 (9th Cir. 1987)(bail pending appeal on habeas case where appeal 

process can exhaust time remaining on petitioner's sentence, leaving him 

without any meaningful recourse)(also, Hilton v. Braunskill, 481 U.S. 770, 777-78 

(1987)(the less time remaining on a prisoner's sentence, the greater his interest 

in his release pending further adjudication).• 

In denying the Petitioner release, the District Court asserted that the under 

1 year that Petitioner has left to serve on his sentence somehow doesn't meet 

this exceptional circumstance. This seems disingenuous given the amount of 

time §2255 motions typically take to resolve. 

A review of the most recent §2255 motions before Judge Lawrence, 

Petitioner's judge, gives lie to any reasonable likelihood that Petitioner will see 

his case resolved prior to the end of his sentence. 

Attached to this pleading as Exhibit "B" is a list of the twenty (20) most 

recent habeas corpus cases Petitioner was able to identify as being resolved by 

Judge Lawfence. The average time to resolution for Judge Lawrence is 15.52 

months, with the shortest time (7 months) greatly exceeding the less than 4 

months Petitioner has remaining to serve. 

Petitioner submits that, at this point, with so few weeks left to complete his 

sentence, he has a significant interest in release pending the §2255 motion's 

disposition and that interest, coupled with his meeting all of the requirements of 

18 U.S.C. §3143(b)(1), establishes a solid foundation for enlarging him on his own 

recognizance at this time, and requests that the Court do so. 
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The Petitioner would call three final matters to the Court's attention. 

First, in the District Court's denial of Petitioner's bond motion, Judge 

Lawrence relied heavily on Landano v. Rafferty, 970 F.2d 1230, 1239 (3d 

Cir. 1992), explaining that under the rational in that case, "[a]lthough Mr. 

Petrunak is scheduled to be released within the next year, the Court does not 

view this as sufficiently soon enough to warrant his release pending the 

resolution of his habeas petition." 

Petitioner submits that the District Court's reliance on Landano is 

misplaced. Petitioner is a federal defendant convicted of filing improper tax 

forms with the IRS and serving a very brief sentence. 

Landano, on the other hand, was convicted in 1977 in New Jersey state 

court on a charge of felony murder of a police officer during the course of the 

robbery of a check-cashing establishment and Mr. Landano received what is 

effectively a life sentence for this extremely violent offense. The two defendants 

could not be more distinct from each other. 

Additionally, the 3rd Circuit's main reason for denying Landano bail was a 

matter if comity. Landano was asking the federal court to grant him release on 

bail while his habeas petition was still pending in the state judicial system. The 

3rd Circuit explained that 

"When the State has not completed its review of the petitioner's 
claims, it is inappropriate for a federal court to reach the merits of 
petitioner's case in ruling on a motion for bail. 

The Supreme Court has emphasized that even in cases where a clear 
violation of the petitioner's rights was found, "considerations of 
federal-state comity would still inhere, and it would be unseemly in 
our dual system of government for the federal courts to upset a state- 
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court conviction without affording the state courts the opportunity to 
correct a constitutional violation." Duckworth v. Serrano, 454 U.S. 1, 
4, 102 S.Ct. 18, 20, 70 L.Ed.2d 1 (1981) (per curiam); see also 
Caswell v. Ryan, 953 F.2d 853, 857 (3d Cir.) (as a matter of comity  
exhaustion "should be strictly adhered to because it expresses 
respect for our dual judicial system" (quoting Landano, 897 F.2d at 
668)), cert. denied, U.S. , 112 S.Ct. 2283, 119 L.Ed.2d 208 
(1992). As we noted in Lucas, "We doubt that it is appropriate to 
grant bail prior to ruling on a state habeas petition solely on the 
ground that there is a high likelihood of success on the merits...." 790 
F.2d at 367. Landano, 970 2d at 1241-42." 

While the District Court's reliance on Landano to deny Petitioner's request 

may have been misplaced, Petitioner submits that this Court may find guidance 

in its pages to grant Petitioner release. 

The Landano court's consideration included and specifically relied upon 

Boyer v. City of Orlando, 402 F.2d 966 (5th Cir.1968), a case that illustrates the 

situation where bail has been awarded because the sentence was so short that if 

bail were denied and the habeas petition were eventually granted, the defendant 

would already have served the sentence. In that case, the Fifth Circuit directed 

the district court to release Boyer, who had been sentenced to 120 days in 

prison, on bail while he exhausted his constitutional claim. The court stated that 

it was obliged to take extraordinary action to make Boyer's exhaustion in the 

courts truly effective, or his sentence would long have been served. Landano, 

supra, 970 F.2d at 1240-41. 

The last point the Petitioner would make about the District Court's decision 

denying him release at this time is that there is, apparently, something missing, 

that perhaps in the holiday rush a significant cut & paste error was made. 

On page 2 of 3 of the denial, the Judge Lawrence cites a continuing 
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reference, "Rado, 699 F. Supp. at 26", without ever having provided an initial 

primary; reference to Rado. 

Petitioner thinks that this is a cut and paste error, the court taking 

advantage of a boilerplate denial stored somewhere in its vast database of earlier 

decisions'. 

The other possibility; that there is some missing detail and precedent, 

inadvertently excised from the final order, that the District Court had intended 

be included, is not beyond the realm of possibility: 

Either way, the District Court's order is somewhat incomplete and, the 

Petitioner submits, as he has clearly met each of the criteria for enlargement on 

bail', the decision denying it by the 7th Circuit should be overruled, the 

Petitioner enlarged on bail by this Honorable Court. 

In the alternate, Petitioner prays that the Court will remand with 

instructions to the Court of Appeals to provide a more detailed explanation, 

delineating the reasons for denial, so that they may be more completely vetted 

by this Court. 

5 An idea that finds support in the lack of specificity the denial has, offering no explanation as to 
why Petitioner's grounds for relief provide an insufficient basis for his release, simply making 
a broad statement that they don't, an unfortunate deficiency existing in the appellate panel's 
denial as well. 

6 An unfortunate emerging exceptional circumstance which did not exist in its present form at 
the time of the initial filings in the district and appeals courts, but which the Petitioner hopes 
the court will exercise its discretion to consider is the impending death of Petitioner's father, 
Matthew Petrunak who is expected to expire at any time now (see the letter from Dr. Tamara 
Hoffman, DO, who is responsible for the Petitioner's father's end of life care, last page of 
Appendix II) Petitioner submits that this additional circumstance,by itself, or taken together 
with the others presented herein, constitutes compelling rationale for Petitioner's enlargement 
at this time. 
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Conclusion 

Wherefore, Petitioner prays that, for the foregoing reasons, the Court will 

enlarge him on bail pending the outcome of his §2255 motion, or that it will, in 

the alternate, order the District Court to convene a prompt hearing to further 

consider the question of bail. 

Respectfully submitted, 

Charles Petrunak, pro se 
611 N. Capitol Avenue 
Indianapolis, IN 46204 

Certificate of Service 

I, Charles Petrunak, do hereby certify that a true copy of the foregoing 

motion for release was served this day of April 2018, upon the attorney 

for the government by prepaid First Class United States Mail. 

Charles Petrunak 
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SWORN DECLARATION OF CHARLES V. PETRUNAK 
November, 1, 2017 
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I, Charles V. Petrunak, under the penalty of perjury and consistent with the 

provisions of Title 28 United States Code Section 1746, do hereby make the 

following true declaration: 

I am the criminal defendant in United States v. Petrunak, Case No.: 1:14-
CR-94-WLT-TAB-1 

I have read through the factual statements presented throughout the 
attached 2255 motion; and, 

That each of the aforementioned statements is true and accurate to the 
best of my knowledge and recollection and, 

In addition to these statements, I would note the following: 

That during my initial interview with the Internal Revenue Service, 
Agent Robertson made the clear and unambiguous statement, "You fuck 
with us, we fuck with you."; 

The interview during which Agent Robertson said this was videotaped; 

No copy of this video tape was presented to me as a part of the 
discovery in my criminal case; and, 

No copy of any email or federal investigator official notes regarding the 
details of, or the progression of, my case was ever presented to me as part 
of the discovery in my criminal case, with the exception of Inspector 
Krofta's handwritten notes which are attached as a part of my §2255 
pleadings. 



SWORN DECLARATION OF CHARLES V. PETRUNAK 
November, 1, 2017 

Page 2 of 2 

5. During my criminal trial I testified: 

about the circumstances leading up to the storage of fireworks at my 
place of business; 

about my reasoning regarding the presentation of 1099's to the parties 
directly responsible for the loss of my fireworks licenses and business; and, 

regarding the interviews I had with government officials involved in this 
criminal case. 

6. I had unambiguously instructed my trial attorney to impeach Inspector 
Krofta regarding her perjury at my 2003 Administrative hearing before the 
ATF, and he declined to do so because of the potential negative impact on 
her career. 

Date: November 1, 2017 
Charles V. Petrunak 
Declarant 
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APPENDIX ATTACHMENT 'C' 

2003 ATF ADMINISTRATIVE LAW JUDGE'S FINDINGS 



FILE NO. CC:DT-7046() 

UNITE]). STATES OF Mv1ERICA 

D9PAlTM1N1 QR JUSTIC] 
BUREAU OF ALCOHOL TOBcco F1RELRMS AND EPLOSrv}s 

Wahington 

hl.:* MuuCll of 

ABYSS: nc•. INHITL41 iC:XS JON 
August 25, 2003 

APPE/RANCES Brenda Hutson kr th D:eprtnien.t  of Justice. Burea.i ofAicohol,. 
Tobacco, Firearms,  and Explosives 

Daniel Walker for Abyss Special FX, he, 

BEFORE Brenda P, Murray., Chief Administrative Law Juthc 

The. om of I ronnei h4anagment designated me to. hear this pi.eedk 
pursuarn to a request 1.on the Bureau of Alcohol, Tobacco, Fieams and Explosive. 

a heairng in Cieelana, Ohio, on June 1:6 and 17, 2003 The 
A T F presenied testifflony. from ive witnesses ind irtroCiced twenty-six exhibits 
Abyss Special PS, Inc (4Abys'') preseed uony from ciiaiIs V trunak and 
nnouced fain e.mbits 2  The parus ned conseeuu' e briet I re_eived the fiik&l 

brief on August 22 2003 

The iornciand Security Act of 2002, VUb. L. No. 187-296, 116 Stat, 2135 enaced 
Novenibes 25, 2)02, includes the Safe Explosives Act ("SEA") at Title XL Subtitle C. 
The starnte transferred the regulatoiy responsibilities of the Department of the 
Treasury's Bureau of Acohoi, Tobacco, and Firearms to the Department of Justice's 
Bureau of Alcohol, Tobacco, Firearms, imd Explosives 6 U.S.C. §. 53] The SEA 
amended the federal explosives laws in 1$ LT.C. Cimptcr 40, On January 24, 2003. 
the reguiations ii 27 C.ER. 55 were tiansfrrl from Chapter 1 to Chapter 2 of T tJe 
27 and redesignated as part 555. hinpienientatiOn of the. Sate F :ks1ves Act. 58 Fcl. 
Reg. 13768 (Mar. 20. 2003) (codified at 2.7 C.F.R pt, 555) 

(Tr..)" refers to the transcript of the hearing on the date specIfied. 1 will refer to 
the A.T.F,'s ethibits and Abyss's exhibits as (A.T.F. Ex and "(Abyss 
Ex,),' respectively. 



1su•i 

AJF. iS. autborized to .reyoke a tic or perdih had on a f inia thai. the. 
holder is no bkth to comply wir Ias ci i egu]atioi4s, or othe uie rot ehibk tr 
coni,inua opianoiis authorized tfuder the Ikensc 2 C F P § 5 74 The issue-
whether A'LF showed, by a preponderance of the evidence that Abyss is nift likely to 
comph with the exptoswei ws and/ore rgu1attcms ana thus Al r ac-ed awftth wnen 
it revoked Ahyss.' License hnriber .4BL-193B-125I3. and. Permit Number 4-OW 
1O-33-3B-12.6$3; e27 C.F.R.  

Findings of Fact and Conclusions of Law 

Federal, state and local governmcnt regulate plosives Under federal law 
epl0s -e rnatenala are 'explosies blasting.agents, and detotvtwis IS U S C 
841(c):, 1.ge gLhso 27 C.F,R. § 555J1. Federal regulations define fireworks: a [a)nv 
cornposivan pi device aesagnec to piodnce a visible or an audible effect by ccrnbusuon, 
deflagration, or detonation, and which meets the definition of consumer fireworks' or 
'display fireworks' as defined by this sectiori 27 C.FR § 55-5. 1 L D.Lplay fireworks 
are defined as: 

Lame fireworks designed primarily to produce visible or audible effects 
by combustion., defi.agration, or detonation. This term includes, but is 
not limited to, Salute,.; C-Platarmin more tnan 2 rain (130 -mg): Of  
explosives materials; aerial •he1i. contaiii, More.  than 40 grams of 
pyro &.hnic composlilois, and other play pieces w'uch etceed the 
limits of explosive materials for',  thsifiat:ioti as 'ois.firrkz, 

27 CER 555•J1. Fireworks are (1ondded to be explosive under f4.era1 laW. 
June 16, 2003, Tr7  44 ) A fedet al license or perinrt is required to purchase Type 

13(G) fircwrk, a poweiftil and daugeroas typ of fITeWOTkS that are considered 

hazardous .4 (lum. t6, 200 Tr 42-43, Tun-, 1  7, 2003 Tr 30 114) 

Consu1.er fireworks are [a]riy small firework device. designed to produce visible 

elfeeth by eoinbusiion a'ici which m. si c6illplyr vAth tile co struettort chenical 

Federal law 'affecis all persona who import, rnanufacatre deal in purthase, use, 

store or possess exlpsive nnterlajs It 4150 affects those who hw rr tanspo 

IeCCIVC e\plos ye rnaten415 w mxcrstate or formg'i. commeKe ' Dep.irr nent of the 

Treasury., Bure4u of Alcohol, Tcicco and F't erd1Ep1os e Lay!,  we 

Reculauos, 54 (2000) 1 00k Official notice Of this pubhaLon (June 17 2003, Fr 

163;) 
Type 1 3(G) fha orcs someuntes called d'spLiy fii1aik Ir Olso, an e>lnb to 

-mist have a permit issued for a firewoil eyhrbitiori ixSo.e he can possess ann use Type 

l..3(U)firework& (A.,TF. .Ex, ll) 

2. 



com.noion. and labeling re. ions the U&.. onsumcr c?4uct Safety 
cq.meflitgion !` 27 C F R § 555 11 A federa) ltens s nw required io purchase I 4(G) 
firework iecrred to as f pxisu1nei fireworks, vhici' are 1SS dangrous man the more 
poweifi1 Type I '3G) firewor -s June 16.. 2603, Ti 2-4 

.:ompliarice with the federal explosive. liws -and re.uadons dors 'noi exem,.t a 
peis tram couaphance nn pToMve las arni iegulatioiis iornWaed by ttes ard 
10cl iuHsdtcuon 16 U S C § 848 The State of Onto regulates fLiy-rso Itcensed 
fireworks vhoksateis aid mimfaet' re.rs 52a fiewoik CXhLItOiS tikeAbyss; who pat 
on fncwcik thsj1lys 1,22 i5tnn and pp1oximt&) t\ Lflt seven ott-of-suac 
shippcs (hic IL 2083 Tr 7 A I F Lx 11,)  Vre Ohio legkture has not 
permitted. .gr3nts of new perm.irc to store fireworks sln.c at kast 1997: (June 16, 2.003, 
Ti 15551-60.)"The onty peirnarent stciae tht ~ 1loved is hmnec1  to mintthcuiei s 
nd vdioIesaki" anti no new hcerses can be ied until Dcrnbe I 2006 (Tune 17 

20O3 It. 135; AT.F. E. 3 at 4) The State Fire Marshall has to make a recommendation 
to the legislature in 2005, (June 17 2003, It. 83.) As of June IT, 2003, Ohio had fifty-. 
iv o Iicuised storage lo ations fo I cwors t1l 'crc manur uturcrs and  whotesalm 
licensed to store Type 1.3(0) explosives (June 17. 2003.. It. 8284.) 

In 2.00.1, Mr. Perunak held two firework licenses from the Stare of Ohio. (June 
2003 It 79-80) The first Exhibitor of Fireworks and Vymot:cnri Li.eise nJflluec 

56-I8-0051, exiraion date August 13, 2002 allowed Mr. Peirunak to conduct pub'ic 
.iirewark exhibitions using Type L3(G) fireworks. (June 17. 2003, Tr, 46; A,T..F. Ex. S at 
1: Abyss Ex. 10) The second. license. WM for tyrotechnks that allowed Mr. Petrunak to 
ite fireworks indoms as special eflect in a perforrnat.ce or shov (Juric 7 2003 fi 
53, 7-$0,) Mr. trunak is also licensed in several other stares. (June 17. 2003k It, 14,55- 
4.6. 15:2; Abyss Bx 4at .10.) 

The follOvting: federal license and permit .ar at ss here.5  Abyss received 
Pemut 4.-.BLI03.-i$3B-l25l3, rype 19—Maiufaeuei of lrearrical Fhsh Powder on 
October M. 19974 withanex.pkatian date of February l 2003W (AT. Ex 1  al 16.) . On  

.** 

Under the present regulatory scheme that exists it. the. United . States the . srates 

aud.orie the storage of exp.Io.sives and fedr1 and State goyernnients. regulate the 
conditions of authorized storage (June 16. 2003, Ti. 68-70, 117: June 17, 2003, Tr; 
14-15.) 

Mi PiCtrumak iesca that )-;e, heki three t1ises frobl. LhC Ste of Ohio (Juic 1, 
2003 Tr. 1.32.0 
' flit copies of two State licensca tntt Mi. PeLulial .scibir fled c p it of  his app iuition 

.o the City of Prnia, 01io, the a[ of the State oTe (Abyss E'. 4 at 10) 

The k T F i into c.idence copas cf Abycs's app1ICL'DnS 10 fype 19 1 iceose 4- 
BL2391 thcu epncd n Novnhct 1, 199 ni Type 31 IDeirnit .'-OH-12588 tir 

c\p'ec on Jnniy 1, 1999, (TLc 1,1 _2003. Tr. 150-I T F ls \ B G I d 

S at 2. 1.6) 

1. 



Jan ar uy 12, 1999, •AT.F. sscJ Abyss License.4-OH-40,31 Z__ 33Ue1 
efHighExpiosiv. (June L62003, Tr, 454; AT,F. ELJ..t 16.) p. 

Abyss has been in.buine 1997 doing diphiy$. involving pyioteehtiiIc, 
fireuorks, SpecidA eftcts, movie special.  effects, bubbles balloons confetti a a 
cr ie to the enteiau1flnt uiautry (Tone 16, 2003, Ti 1604  June 17, 2003, Tr 
144) Charles V etwnak, Abyss piesident ind o}e owner, incotpcateo Abyss in 
the StaLe of Ohio, in Febmary 199S, uid ii the Skate of Iriwana in Octbr 2002 
Gulv 17 2002 Ii 144 Mi Pelruliak uradmied nom Bid nv\aUace Co1ugL and 
eiried t niasies degree it nisic from Kent giqie TJn'vetsity, lie- i puvale piano 
htwuetor and churbh'qrgahist,. (July 17, 2003, Th. 142,.) 

Mr,. Petrunak has adu.itted tlmt: Abyss did not have a licetise. from the State of 
Ohio to store pyroe;hmcs ot Tvp i ''G fiewcrk (hme 1 6, 2003 'FL 0 June 7., 
1003 Ti 217-18,) Mr Petrunak clied he AT F Cie\eidna c office on August 31 
2001, and complained that the State of Ohio would nor give him a storage permi and 
iequcted that A T F make the State of Ohio giant hm i perint (A T F J t 35 ) 
Mr. Petru-tak told Inspector Jill Krofta thai he expetecE ti-r-,  Cu) of  Pai ma Ohio vu 

cancel a scheduled. firework display that weekend on September 1, 2001, and he 
complained Lhut he bad to Pay $650 to return the fireworks every time a. show was 
cancelled, and this was the second canceflation. June 16, 2003, 'Fr. 50. 54 June 13, 
2003, Tr. 258; ATF, x. 3 at 35.) Inspector Kroiia told Mr, Petrunak that A.TF, 
could not grant his request, and to return the fireworks to his suoplier. and she told her 
supervisor thou the call (June 16 2003, 'Fr 164 202 A I P 1 it 35) A I P 

Area Supervisor Jerome rajku returned M ini r. Petruka call and reiterated. that he could 
rot foce the state to grani irn permit to store explosives (J.ine 16, 20034  U 237W 
7S.; AT.F. Ex, J  

I reject Mr. Petiunaks claim that he told inspector Krofta that lie was going to 
store Type 1 3(G) cxplosr'es Inspecti Krofta and Area Supervisor Caika assumed 
thi. Mr Pen iiaak would comply t\lth the regulations and eab-er 0 'io stoige for th. 
explosives ilia" he .had purchased for the canceled irewoi k disola / on Sepeniei 1 
2001. or return them to the supplier. (June 16, 2003 Tn. 165 l6S 201, 299; June 17, 
2003, Tr, 2559.) 

On October 16, 2001. Inspector Krofta visited. Abyss's office as. part of an 
nspeuon ptogialn milateci after Sepi.moei 11 2001 and obeivea t fortj -five Ii 

sentrnJer parke n front of Abyss a of1ce at 1669 West 130th S reel. Ffmckaey, 
Ohio * 1une 16 2003 Tr, 57-58, 5-66 A-711. Ems 3 at 4 Q I Ab)ss oceuniecl 
centel unit aricng uims on ori Mdc W"13-  ildm I ut e ch-tnicteue I as htb.. 
industrial iea whie- thei ate five or s" ptailel io s ol one LO V i tanguta builchng 

" No ouc was ii. the A. ys ofLce t,ncn Inspector K.rorta Inst tsited on October u-
2001. She left he' card. and•Mr. errunsk 'iU1ed her later iii the clay. (June 16,3003. 
Tr. 65-6$.) 

4 



(June l7. 2003,7r- 22; A.TF Ex J at $ 37) Each ..build re ing had r m r.to wetve or ore 
inck'sU al type L 1srnLs ten.rts such as a htw.i care COru1Jan\. 4 UflPit LO ipIL an 
exe.vation conipany ew.(Jwe i.6...20O3 Tr: 94. 97; .Jull : 11 7 7Ø J:r  74.) 

In respgnse EQ.. a telephone inquiry later... On the same day Mr. Petrwka told 
irspto3 Kicft that he had ibow 800 cruas of fireworks stored n that scmitrtIei 
Inpeuoa ? ofta irnnicdiatUy, mfornied tie aUpTVIsJr, and vnhn hur 
1rofta 17 tor Manuel Yiario Special Agm Kevin McGrath, and Stiet ii Resh 
Payne ( Reddh), Asststart Deput) State Put M5L2h511 theta tnt. site ' (June 
16. 2003, Tr, 86-92.) 

The inspectiori on cictober. 16, 2001., found a f6r -five by ninety-six foot 
seniitrailer thirty reet in 1on1 01 Abyss's olfe In Building Four.  L 
(A T F Em Q, PP at 1, 2) 1-3uikling Four was about 20 Beet bInnd 13u Iding 
Thice In iWdidion to Abyss, Builarng Four housed abc ;It ek\.en othe, busrneaes 
(June 16. 2003, It, 94, 228-29; June 17 2003 Th 20 23i 160-$2; A.T,F. Ex. I at 37) 
Q 16, 2001t traffic was observed canting and going ftiti the surroundii 
buinses and vehicles were seen 11 wril-la and leaving the immediate area. (June 15, 
2003, Tr. 229.) Building Five had a gymnastic studio for children that held ciases 

(June 16 2003, fl 9-4-9:5A Jure 17.. 2u0 Tr. 24-23 sons c.rre to As 
office to take music lessons from N.Mr, Pe.trunalk, Residential homes are located omaide 
One hrdt i uu'rna1  are, but within one tnoand fe of r1z s.nnU uL (u_ 1 3  2003 

Mr. Perrwiak agreed that there were from two to,  bt businesses in each bud'ing. 
However, it appears that there are twelve units total, six renuil units back to bark in 
each builmng Tuner 17 2003, 'it 196 A T F Ex J at 37) 

A semitrailer is 'a freight trailer that when attached is supported R1 its forward end 
by the fiJi wheel device of the truck traor M 
Diction I:yj 1C62. (10th ccl 2001) Mr.Penunak received the twenfou ear old 
smitia'ci on Liic 22 1.  2001 Under i lease-purclase areemern the toud cost 
$1,800. (A:.TF. Ex, 3 at 14.1 
' Sueci ii Agent MGiath v s mclucLd bcai.Ise coeual agnis m the JaW enfr ceint 

side of A,'1 are autnorirnd to co11fisc2t ex1oarvs, but mspeuOls a the tegularory 
or industry operations, Side of A 'I F lack, this autnonty (June 16, 2003 Tr 88-89 
162 281-82.) 

The ten to thirty feel thternuiriauoi is based on testin'ony from istsiaiit Detu Stte 
Ftre Ma sh1l Reddish who est m that at the serutaiier vas feet fro'ii the front f 
Building while the Site i-re Mnshall s Nouc.c of Proixed Re ocaion and Mr 
Pei unak described the 'wigrcunded senn-track nailer' as Iori1ed apr ox imatcly thirty 
feet away ft oi 1 Ab ss's ofr'ce (June 17, 2003, It 3.3 21, 161 Ab sS E\ 10 at b 
14  I find th drstare bewen Building Threc nd Euildnig Fou to be 200 feet This i 
the a 'erge of the 172 foot rieasured by AT F anil the 230 feet rieasured oy Mi 
Petru na k a'- nd the cu ildi  u owner. (I u e 17 2003, Ti 1,611-62, A T F Ex I at 37 ) 

Ti-e over of Nauiasi. Eli e Oh10 G r cswnatce thdt ounn the school yar 011111  
300 huldreti attended ctisses at the sjie.each day. Ji.re 16, 2003, Tv.. 95-•9.6.). 



22-23, 3) Nthrr the SU ouncO: lDtSiflCSS OWfle7S no" thi Hii,1di Fite Dciat&r'iem ki'w tht the. senmj.ailer bold.  plasves (June 6 2003 .1 r 23L 23-39 
AITEF Ell, 

The einitrai1er contained iii ytwo or :hirty•thte. boxes of Type IJ(G) 
fvoi1s ' eighmi appoxivate v 37 pounds" çhmc 6 200, ir 124-25 13 231 
A .1 F Exs J c 7, 39 M X at 6 EB, Abyss Ex 10 at 6 ) Mr Pen una c1anv, to 
have nic1eJ up these fj ewod on uget$r 20 200'l LO Uz ifl t flieWr's show in  
P rm. a Ohio,  s6hedulemd fot Septerne, L 2001 Triat show w mceIeci (lime 1 
21)83 'i 107-05 169 70 1SF 3Ln I 103, Ti 4'-'9 1 I 1. E' 5 t 7 3 ic! 
404 

Mr. Petrunak eoitid not find. the relevant paperwori avihe htd w ie4iet the. SUM lici. VO1VCr1tIC Fireworks thsplay Lc Kawka1m, Michtgin ( Wohen ) *a 
Copies- of the rnvoce alld oj ad n, (Jtnt. 11 2001, 1 2-13 A TF H' S at 10) 
Wolverine ftimished an invoice. that shows. Mr. Petruask purchased the fireworks on 
4.tigust 15 2001, and a bu] ol lad i g dated August 20, 200k  
The inagazine suimwy,' a sheet posted on the Lnside of.tbt semitrailer, showed that on 
Ocrooc- 16 2001, the contents i 1 od "3 C1iaroai 12 hell' tha; we le-ftover from. a 
show on August 15, 2001, in Ftirviw Pai, Ohio, (June 16, 2003k Tr 111-12; AT', 
Ex. L.) 

The seiui,rtiiler did uot have any markings or placards indimichm 5mt it field 
expioives. (June 161  2003. ir. 238,) At the insistenue of A.T.F. and the :A5sjstanl 
Deputr State Fire Marshall. Mr, Petiip.alc removed,  the ex loslives f ri the semivailei 
and IetUn1e2 Then to Wolverine on October 16 2001 ' June 161  2003 Ti 145-474 Tune 
17,2003. Ti, 35-36; A.T.F,Ex.. J at 9.) 

On October 19. 00 I, iripecor Krofta  deUverd a, 'Reuort of Vio1atns" found 
durg th e inspectiou o n Otrber 1 6 2801 rn M Peu uia (lune 16 200fl i I S6 Juac, 
1.7 2003, Ti 4 173, A I F Ey I at I-22j 

On December 4,. 2001,. Area Supervisor Cajka 'orrded to leg  cQwist4 and 
the lDrreetoi f 1ndun-y Operations the "RegU trory 1nforcern'ioi lnspetTn Repoi L 
pi pared by Inspector Xii 'fla and 1rinccoi \' it.ii c, which.  stated as follows 

16 The inventory conclueted jointly by state and f.deral amboritics found t.hrtywoI: 
boxes of fireworks. Mr. Petrunak. maintains, that there were thirty-three boxes in the 
semitrailer. (June 16. 12003 Tr:, i2326 A.T.F EX. M.) 

A 1L1flC S '(d:JIV hu kuae or suuuur othei man an explosives in rufacruring 
builaing uaei cr sroiie rf eplone mteEkus 27 C F R 555 11 r\DSS had 
two Type III maguzines in connection with ks Type 19 liceriae. IL had no appro'ed. 

in connection wiul jTA Type 3 prinu (A.T.]Px E> I at 25 
Mr P fl1riat cUIU not tin.1 . ucensed storage sr 3lig to acee the firev orks 

June  16, 2003, T.r, 90.). 
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Recommendation is. made to revoke both the tiser of.  bgh 'pkiive 
permit (4QH426.83) and the miiufacturr of thearri.ei flash iowdei' 
license (4BL425i3) due tO the viol( n found. 

The type 34 pe.r.miL  (4-OH-42588 expiced 1101 lc)99 and s bra: 
th.ngec3 to inactive in the hceiig database iisii, in the hcesng 
ciatabase the type 3 pwnt OH-12683) should be c neci o ito 
storage and the type 19 license (4-13L- 139i sho:ui.d he ehanged to. 
inaCtive since this expired 11101/1998- 

Revocation 

(ATF.E;. Jat2) 

On March" 80  2002, Norris L.. Afford. Director. of Industry Qpertaiorts 
(]Director") se-rat a Notice of Contcmpated Denial or Revocaicm of License or Permit 
( Ioposco Rcvocauon') 1.0 AL'sa and \1' Petitma (Abyss E 6 On .i  Jul ) 0 2002 
at Mr. Fet.runak's req ueit. Mir. Afford, and rout A,TF. employees met with Mr. Peminak 
and his legal counsel. (A  4'1'.F. Lx. R) The purpose of the meeting wtts to allow Abyss tO 
respond co the Proposed Revocation. (June 16, 2003 in 11456 177-71.) At the 
coneiusion of the meeting, Mr. Afford, informed Mn Petrunak that AT F. would proceed 
o rvoke Abyss's cens and peinit based on c nature of Jie ytolaurms and Ju 

Jetrunaks respona& (june 16. 2003; "ft 1.57) 

In ium. 2002. the State M Ohio.j t.41 ietriinak sealed a slate tetion that would 
have tevoked Stite Liune number 56 8-00I, based on the mpiopi ioiage 0 
fireworks. (Jtre 17, 2003k  Ti 96, 101 1.4  A I F Ex AA) Mr Petrunek 1) admitted o 
1m.po,ei ly stoung fuewors on or about eitmbei 2 2001 througo 0.44 6T I & 2001 
(2) agreed to take an in-serice exhibitor uatmn. coot so, (3) agreed to move th 2 tma 
oace of business of the holder of EJnhitoi license No 564800SI out of the State of 
Ohio by October 31. 202 and (4) ac,rccd to o a $1,000 fine to the Trensuicr of the 
State of Ohio, (June 17, 2003, Tr. I09-l2'AT.F. E.x' AA.) 'The settlement allows Mr. 
P v'ms. to do busi'ies rn tile Ste of 0im it his bunies Le Iaca't.d to me 

ate. (June i7,2003,Tr..2.I.546) 

On Sepiethbr 10. 2001 Director Afford .lssui. to Charles E. Petrunak, Abyss 
Spcimal rx L'c a Notice of Rvotiit c'oue') teoki hgh explosives peimlt 4 
O11_103-333B 1263 dtid nartftinei ul t1'cuncal flash ovdet heise 4I3L-I9-3B 
i2513 (AT f E' 1) a , 8) ii e IN' ti  rl1ct' tie DnLeto opuuun ddx Aly 

not hkely to conpiy w'.th ti e 1as 01 i.gu1iuOiS ttni or is otherwise not ci gbk to 
conorthe operations  aufu6nzco uneer i s hecose oi peri (A T F  E' 0 at.23 The 

Drertot iel ed o what he airtei zel as illful anu 1i'ie euct a vtoLitions 

'Notice at -6) hi a: IL.lter datee Setenihei 20 200 M" Petrinak objected to te Notice 

and requested a iiarhg (A.J.F. D4. E.) 



has . the ude of xf and ptponderance. of the evideoei,4:the. 
ppiicibk Stindtd of proot'. 2 C 71 1 S adnjD SLC 450 C S 9 (19i) I 
ifl eiuu cob of the factoi that the Director rched ci All V-,VQAKjnLz Akys ' I 

4nd pir to deterniii hethei 'F I cei awfultv puvuar'i to 7  C. E:. R
71 

'4' finctngs are based on the record and m. obsvauti of the uPiesce demcanj .t 
have conidecrd all prnposed findings concluaona, and ruuments 3asd by the 
rind accepi tho eon renfv;ith this decision. 

XL... Eailnrj_o maintain required_records 01' cPI05iVeS mateuinflvmitthonof18. 
U.S.C.'  $42(f) anti 27 C 1 Rj0 

The Federal explosive hws make it unl.a:wful for aw iicehs or perm.ktce. 
vvilMfly La Purchase,  distribute,  or receive ex p1ocr-e r atenis ithc'ut imrkmg 
such records as the Anoincv Cenettl may by regulatien ui.ry C S C 
42() Pt isuant to that grant of authon'y. , f P bas issued a ggemeraf  ieqtnremeir 

that each licensee and permittee shall keep records of explosive materials as required by 
Subpart Cr of part 555. 27 cFR § 555A07. Subpart G specifies that each Licensee 
and Perm e,-,; shall keep records pertaining to explosive materials in permanent form 

commerciaJ invoi(:es, record books), and that eath shatl maimain all records of 
sale or other dispositiOn. 27 CF.R § 555.121 In addition the rules req.dn. that a 
pctnnic rJ kn a scparare cord of tbe daut or ac iii on, mwuhct' i e c name  
no marks ol nd.entticauon, quamuy and 0escr1pti0n 2 C.F..R 

On October 13, 20013 , Mr. 1etnma&. oud.not 10catt any pertinent jfl:fOEtfl5liOfl 
requested by inspec1or about the fireworks. h received from. Wolverine on 
Au-  .g,ist 2.0, 2001 hih he repescntad no he the fne'orLs tontared n thc se iiniarIc-
(. T F Ex, I at 10) To obtain a desLrpuon of the malerial. for '\ 1 F and tne 
Asstar't Deputy State R.ic Matsha, Mr Pet una1 hd to i.eqdes' that Wdive r n rj 
him copks of the nvøi and bills of Idi.ng. 

I find I that Mr. Petrunak willfully violated. 18 U.S.C. .  842(f) ,,).d27. C..FR. § 
555 107 because he is an cncrepced, knovlcdgeablt f'reworks exhfitoi v"110 

ertdy chose to cusiegata bsie rcgulation T.A. this Uecision, willful is acfiied s ddib  
acting with purpôafW disregerd or plain. mdii renee to known legal obligarions. 
Cu.cbi i v Secietaiv o fasuj, 652 F, 2d 2 30 (9 .Ii C13 lil,i see also Steins 
Ice v B]uineirth 649 F 2d 463, 468 (7th Cu 1980) Le' jj3iumenthnl, 590 F 2d 
268, 269 (8th Cir 1979). 

.---- ...........-. .* .-,..- - ._,__,. ._. .&i_. .. •:.-_ -. ... - 

S48and 27Ci. 

Mr. Pctnniak .knev that the State of Ohio requi.rtci a state .pmifl to store 
ep''seS And that he did not have one r Pcriunk has: woted ii the fireoks 
mdusuv since 1995 He engaged in a inn 1tg thalogue v i the aurnn'ratoi tr.r 
Explosives, and Pyitehnics, Ohio State Fire.iaasii&11s Of i the issue of storing 



fireVIM-1-cs, in Ohio for a least five years.. In addiiim, Mr, ieu'unak discussed 
k g1atci] y isa rnc1uthi swrage with A T F inspectors as parr of his appltcaoxi 
msxctorts (u i 16 2003, Tr. 32-33 1I Ju'ie 11 2003, Tr 78-79 8142 108 
143 219; A.T.F. Exs .G. I, J at 27, U, W, and E, 4 a i1-i2 

There is no. doubt that Mr. Peir.unak knew it was illegal .unth±r sLte law for hin 
to sto e aprno\mlatelv 575 noud of T 'G fireworks nit set u.iuler ouiid 
Abyss office In ffindldeyi  Oho, from,  a. mmmrnn, igtst 20 20J1 t Oiu1i lo 
2001 (Jun 17, 2003 Th 25) A i. r tcsseo m:t ivf Peiiwk s fedi nse did 
Rot atthonze torue wrthoui d sta . pernvt hov ever, Mi Pe.Lwalc rnaue ii.0 !Aft Lh Oium..  
18 U'S-C. 84S.-.,27   Fit. .5.62•.. I find that Mr. .Pr_irunaka. actions were a wiliflul 
volaiibn of .18 US.C. § .848 and 27 CYR. § 55562 

3. Mr  . ..... .et ks unauthorize "I storan Lailed toineet 1aie of distnc 
teguiieineu.ts Cot stotm or'oIa not 18 U C -' 42(j) and 27 C 
if 555.2Q€(b  

The federal explosives laws make it uninwfdl for any person to more am' - 
eplosvt material in a manner f101 in contormflv wth tegtilatinns promulgated, by the 
Atwrney General.. L US.0 § 84.2(j) Federal regulations require that display,  
fireworks up to a weight of one thousand pounds be stored at 1eat 150 feet from an 
innbtted budding 27 C F R b 555 206(b' 224 

Mr.. Fetrumak was responsible for storing approximately 575 pounds of Type 
I 3(3) ']ewors for almm to nortths in volaton of state and federal it'gulwos 
because he did not have the necessary storage pp it from th State of O1IiO B:Owevet 
even if Mr. Pen unak had a state peum he storge would nfll have violated federal 
regulations. because the semitlialler that Mr. Pen.uuak was using as a magazine was (i) a 
rnaiinum of tiurty feet fron a bwithng inhabited by sev err I other ousinesses, Buildmg 

In an application fo.r a Type 1.9 license dated September 5. 1997. Mr, Petrupak stated 
that he wil1 purchase the explosives the clay of the display or have them shipped dkcely 
o dhe (A T F E1 A) Gin October 10, 191, H; Puruniv sugnee a o Storage 
Facility letter acknowledging that bec-ausu. Abyss, did not list any storage facllhy or the 
.pphctioc for d Type 19 iccnse!prnut, Aoy w not iithouzea O Mole 
ei.pasves (A T F Ex H) A T corsiders a No Sto'e I4cillty letter to b'ewl 
aknt odgei elit UY ticensee o peinti ccc who lacks storage that epIosiws 01 
f) rel VDTks not used or the v of p.1rLbdsd I ae o be enunec thi da o the ditriouio 
(June 16. 2003 Tr. 7941 ) T F ;cfus t this s the 21- io'n i1e Iti e 16 2003. T 
106.) hi an appheau'io or a Type 31  peimt oo&1 Ccobei 2 1997 Mr. Pen uak stcd 
tor iI1 mterils usCu ViC s :ie ay (A T F i B ) In -onncuon \'flb &n 
atpItcauon Mi Petruiai rOlO A F mpectO on Decepbet 15 199?.. that he onl\ 
had dry box and not toaae, and rlhdt a locl suppUe an cjo'e o it 1tha1f 
(Covote-Rarnbov Fne\boI1'c) " (4 T  F L? I r 5) A day box 15 2 t,'pc of stozage 
magazine that can be used to store theatrical, flash powdet' Oun 16, u03, ir.  

(1 
I 



Four, au4 (2) the f ifive ioot•  . mitndier WflE wiin 150 fifty feet & another itthtbiied bnil IT' g, :Bujjp Thre 

The rebuttal tst.iniony ofkspetoKrofts refutes Mr.. Petrunas ciams that the 
stoied fii.works riar tls veidied approumty 300 pot os because A F did not suhcrac.t the: we' jilt at tue cardbord ince. ts (JUHC 17 2k03 Ty 16366) I at.epL 
1tmctoi roft etp1anat on th the. wi of appl Iflflcv 5i5 pw-ios .ts Calculated dite smbtrac[hng indu ryi epteci pe3et.imtgcs k ct dboid. ttthes, etc qune 17, 2003.. Tr. 255-$6J 

I reject Mr. Petrunaks claim that A..T.F. used th wrong 'Table of Distaiee,'? 
(Jtme 17 2003 Tr 16-67 j J accept the tewmoy :of Ai. t St7vervisor Caak Uit u€ 
applicable distances ae those shown at 27 CFR. § 555.224. Table'af .Distthice for the 
storaget of display fireworks (excelit bulk alutcs), which puts the applicable dsanc ., 

150 fifty feet, I reject the distanca.s that Mr Peui nak advocates because they tpply 
between iiewQrJcs process buflding and other specified areas • and Abys.r was rmt a 
fireworks processor. 27 C.F.R. § 555.223. 

For the reasons stated, I find, that Mr. ?etrunak willfully violated th U.S.C. 
842(1) and 27 C.F.R, §§ 555.206(b), .224 

4 Mr. 1'ctrtmat did not mahitan the dailvsummarvo..ma'athie. transactions 

ru lad Ons iuire bcensed: importers, licensed. manufacturrs lid 
dealers, and perin.n.ees to eep detailed records and retorts at eploki e inatenals, and 
that thCSC Categories of nersons enter a record of taily summary LCdnsauiQn5 at each 
magazine of an approved storage facility. 27 C.F.R. 555...i22. .123 .124., 
.12.7. 

Mr. Petrunak.did not have available for the AT,F. inspectors on October 16. 
2001 an at curate daily summary of magazine transacrcrs rot the ccplotvC In the 
seiT1La'ler that lie was using for unauthorized storage June 16, 203, Ti 10S0, 
127; A.T.F. Ex. J at 940.) T1iere was a sheet in the semitrailer that had a list of 
fiievoilrr and Sante uoLauon, but i'is sheet did ia comely with the rquilmions 
because it did not show the date -materials wer. 'icjwrcd and Om IfitO slot age, the name 
of the manufacwier, and the firework type. in addition, it did floi provde an accurate 
running total offwhat was piesently m stot age (A T F E L 

The total: distance between the two biJdines was 200 feet. The. r1.jte. was - at  imist 
Ii am Th4Ia'ig Fain o th r at a mi tnun .s füi ivfi fool le1gth t..tendcd 

to J2 Ie oni BuiIdiigThree,  

0 



I find that as the iokTer of f deral. pernt Mr. ?ei.runak willfttlly iolated 13 
i S C 842(h and 27 C F R 555 12 atm 127 Mt Perua1 v'oatcd the ecoid 

i(CCnW lequiie ertt e 1 rio.gh hus sorae was not utnouz&l beaue parsons aug 
n an viuthouzeo inann houd not he. -p1lowed.greapar  hmaude then tisOiis ct n 
piUzm to Sitc a1athouy TI CRIIei iul tioiS cited by A T me 
hcas Mi Pe.trt.idL. du  S not Conic 'ithi the definition Of  a hcumed inipoiet ie.nsd 
iriaimfncmrer. or licen d dia1e. 27 .CJ;R $i 

A.T.F. requires that each licensee and perinittee miitniaiu records as to the 
receipt and dicpomon of all ex)osr.c mateuls 27 C F R 55i t21t) As noted 
previously, Mr. Petrunak. claimed. that the explosives in the semitrailer were only the 
CApIOS yes he pur1ias1 from 'Wolvermeon August 20 2001 but he did not have, or 
could rot find, any cccurertaticn supponanghis claim (A I F Exs. I at 9 104  S at 2) 

1 find that Mr Petru.naks failure to have recorQs tha suhsta.miated. his 
acquisition and disposition of the explosives stored in the sniiirailer was a willful 
violation of IS USC.* 842(f) and 27 CJR. § 55512l I make no. ruhng as to at 
violation of 18 ILSC. § 42(g) because ATF has not shown thin Mi'. Petninai. made 
any false entries, in the records he was required to keep 

l?aiture toee't njacyazitie ccAul. pad!ocks. 

?m'suant .tostaiuLory aufliority.., A.LF:. has promulgated detailed regulations for 
outdoor magazies to ensai.e that the explosi ca swed withu' tre 4€.. and secure 18 
U S C S4Z(j anc 2 C F K 555 210 For a c Potr magine vihich ts the rvpc 
a issue nje, (he iegtilations require., uuong cnu th ngs h4t (I) the m nie iga IC 
cancu cted at risanr) Tetl-co\eid wood., fabn.atd nietl o comoiion of 
these thice ma1erieis, (2) if the 1nagdme has T'o continuous oiwdat'oi the snace unde 
the buildin is  to be enclosed with a fire-reststit material; and (3) 11 padlo' are use1 
to secue the rgzLrie thcr must 1J.e two pJ1ocls of c'ie padlocV used ui c momattoi 
wnli a rncIuse lok (June 16 2003, ii ll&19 27 C F R 55 2lOa)2) (aj 

In addition, the padlocks must nave "at least tive tun -,r and caehirdeeu shacjie' 
at at lcs. titi eighs uU drme'ei and be protectea b i cnequ utci ncLt  siel naoo 
constructed to urevent.sawing or lever. acinnon th'iocl; 7 521.0a(4), 

Mr. Peirunaic willfully violated 18 §8420).and 2.7 C.FR. . 5352IO. 1. 
seimrrmk this Mr Pentak pikec s ot sioC by 1s offiLc on Octobci 16 2001 
voincc1 8 1) S C § 2j) 'n 2 C F R § f55 i1G(X2), ia)() bec~l (1) it was 
not constructed of fire resistant materials but had a' fLoor made of wood rcI wails: 

11 



rlritored of wbOd and uIetJ; (2Y the space from the wool flort th god.nd1i 
t. M,RUP21 NIS not enclosed by a fj  e jem i L ard (3 LflC rnagtizine w locked 
urh a  Sinie, Vey basic rype of pdioc1' (Jtne 16 200_ I r t-42 25 25152 

June 17, 2003• Th t, 32-33•: ALF.Ex, .1 at•11l3) 

7. 
:b5.214 

ATP. regulation& rquir.e that within 5 maazhic: (1) piosiv bpi: b .pld 
direth . 'against an Interior   w nil and chu1d be placed 1 a IO C iiitUon SomL 
nonp in nntei 1 can lx uSed to pevei Ck4Ct Of U L Eiluive t9tl the Wdll (2} 
eXl):1-oshres are to be.  storcd so that tn rkmgs on covtaneis ate '' iI,le Storage: ho.,nd 
be r a Tnnn to Perm it easy corntmg and erec'Jng on ictr and (3) contanei. s 
of explosives mit be closed whi1e..stord, 27 C.FL •: 555.214(a), ()), (a). 

Mr. Perrunak willfully voi.ated .18 U.S.C. §.842j) mid 27 § 5534a). 
(b), and (c) because an October .164  2081. he stored explosives ii cartons iacd 
directly against the walls of a sentirailer. which were partially mend, The markings on 
the outside of some cartons that described the contents were not easily visible, arid 
some of the cartons were opened. One cartoon was marked incorrectly as containing 
Type 1,4(G) firework,5 wei it Contained Type 1 3(0) (June 16 003, Tr.  120-21 
22; ATF. Exs. Jan 13-14, FF an4. 5. 10. GO 

27 

A4T.F. .regulaUons re u ire that. persons notify the ATY. .reg.  onal. di.cdr. if 
after ticy leceive a uceime or pci ant they intend o corrruc or acquire a mPgazine 
27 CJJ?, .555.53(d)., 

Mr, Petrunak in all his communication with the. A.T.F. consitent.iy represented 
uhat be J.ci Mot. have aiy perrnnent to1dge (June 16, 2803 Tv 67-6&) Pot eainp e 
hi his applications dated September 5, 1996, and October .244 1997 he &ared that he 
had no permanent storag niaeriai th tIm e and he would use all t: Se day. (AT..F, Exs, 
A, B.) Mr. Peirunak discussed storage with the AT$. inspecwr who interviewed him 
m corecton it In his apphcauons (June 17 200 1 2 1J . Fo lcwing r!at 
discussIon. the inspector . .noted. on the 'Expioves Application Inspection W:orkpian? 
tliui ibss had no overnghi sogc (A T F BYS (3 L 6-7 k  I t ) 3 10 his ai  cniy as 
president of Abyss., Mr Petm-uak confirmedIn a one-page le-Iler uatec October IC) 
1997 that he h?d no authority to stoic explosive imirenals and ha 1. t.- sbo'uld deude.  
in obuni/lease a storage facihi fie must Tt 11otfy A F (A ,T .F Ex H ) Mr Perrunak 
Loew bat I'C as to nJ T F i he acquire stcrage from The stte (June 17 
2003, Tr, 219-20.) 

12 



I ijnc. that Mr. Peuunak wfflfuhy violated 18 US. *842(j) and CFR, § 
G3cu Mi PLL1JLtL s e-hi iijori tna be did nor now k T F tell,  he 1-4 d*  

iquned mage bcauL he rented' the serm mad  kr t sto, noitar aJ's ta 
rpiai.tsibk 2 Jurie 17, 2003 Ti 221.) Tie A. 1.F,  uiertion On (-kobcr t. 6, 20Cfl, 

coniJiswe that Mi etnnac was a setelitnaper a stare. 57 ponnth of 
1. (ii) .xpiosire aiDhg: ith mortar rck and other related .meriah 

Pursu.ani to atatuwry authority, .A TF. regulations require magazim 't be 
kept c1e i dry- , and free of gvt pape, empty packages nu contamra, and ubbish 
27 C.Rk. § 555 215. 

I find that. Mr. Pethinak. willfully vi .1 ed USC. 
. 
 S.42(j) tud 27 C.FR. § 

555.21-5. The semtrqlei coitutied explosives ane rcn-e nloswc moi ts Oz, piastic 
pipes that hold fireworks, wooden moriar racks, and doilies with metal wheels. stored 
in no appatent order. At one corner of the semitrailer near the root there was a leak 
that allowed water to emr. (lunc .16. 2003, Tr, 119. 121, 2354: J.we 17. 2003, Tr,  
3132 A.T.F. Exs, FF at 8. 19 (IG at 542. 15) M.F. Pee'unak did not itddrcss 
evidence that (1) the magazine was rot kept clean. dry and fte.e of paper  (2) the 
niagazine had broken thefl paper on the tloor; (3) used and unused firework, were 
stared- in the same containers ai d 4) aier wa eme mg the itaga/me (A T F Ex J 
at 15.) 

summary 

A.LF, hi-as shown by rvv-dlido bte, of the •eviçleiice. that Abyss and Mr 
Petrunak are: not likely to comply with: the explosives laws and regulations. This 
cenclusion 'ias seeral ses I be overwbeEming eMenee is that Mi Pei tuak sioi cci 
expiosies in willful V4011I0n of nany AT. F. regulations. Mr. Petrunak does not 
tccept lespons nfity for these viola ions ra hcr he has cAice to blame others md to be 

about material facts 

Mr. Petrunak claims..thai the semitraIler was opened more than onceon October 
16, 2001, and that A 1 F and M4te authoi s iearugI the cini±.n i rhai.. the 
phc.togrphs in evidence do nct.acrateiy show the content .of. the semitrailer when it 

as openeci 'June 17 2003 Tr, 179-82, Licensee's Post Heaing Reply Brief at &-9 ) 

Mr. P&runak. has nothing en support 1ii. ehthn thai he d the 
pur1iased from Wolverine on August 20, 2001, in a Ryder i.ruck .tniiii August 30 
2001 1 eec iu C1 -aim u m hat di i ems tenoay percd th L. e plos\es vcrc h re 
the Fcceral Dpeiruneir of fi.an'.porta.on a.nd uc eithei the A T F ot the Srat at 
Ohio; (June 11, 2003, Tr. 222, 221.) 

.' . 



The evicincc in the record toes. n n M rsucpor. .Petrunaks claims, (Jui Thi. 2003, 
Fr inspector t<lofLd IM, .Lio ici Ass start l)extty Ste E.re 
Mxs1i.tl1 Re dish rpc cortsisie't t.snrmn rht \4i Petrnk as tile oth One with a 
key to the sennraitci are. diat lie opera i it  thi ptserce and lien the photogiph 
We IM` tPl IL (June J 6 2O3 Tr 265 Tune 17, 2003 Fr i1 25657 269-71 ) 
Inspector Vicario ackiow1edgeJ rno\ t g hoes but only o see what the stjmnailer 
hcki (June 6, 2O03 Ti 265 ) Inspec or vieaito s siacveiat IS:  supported t the 
tL51 ill  O  of Assistant Depuiy Statc Fire Mi shalL Reecth v ho tesiiied that some oi' the 
bo\es vveie tunic' sideays so that iyj or t ars had to b E nIOV o se  inc ninbnws on the 
boxes. (June 17r 2003Th 17) 

According to Mr. Pccrwiak, and the State of Ohio are to. blame for the 
fac.t that lie stored ep1os. ses wthot t authoitv bczar se tic told the egulatoi s on August 
1 5epreinter L  arid Septernoer 11. 2001, ntrn. hr had a stolage prob1in and that he 

did not have the resoutces to return the i'izewoik to his sarmliei (June 17 2003, n 
153-55 240) This audacious Claim has no oasis in t~w or in rat InspeCU r Krnfta 
and Area Supervisor Caika heard Mr. Ietrunak complain about tire stat&s inorarorium 
on storage and the cost of making reuirr..s to his supplieru ht had no indicarion that he 
would violate the law. Chine 16. 20CJ3, Tr, i64-6, 27778,) David Schroeder, 
Administrator for Explosive and Pwo"I't-O"hilics for the Ohio State Fire vtarshal!, does 
not recall conersauons with Mr ?erruiak on thwie r3es (lane '171i 2003 Tr. 129.) 
inspector Kroftas notes prepared on August 31, 2001. at the time of the conversation 
ate ljae best evidence on this toi'it and they do roi cipporL Mr Perrunak 3 ' claim 
(A 1' F EA J at 35.) The e&nce is that the rcutator' 1"n—Al Mi Pevtinak was upset 
the the State of Ohro iehtsed to grant storage peinhts, bui t.1'ey did net know. at 1% e 
reason to know, until October16, 2)Oi that he: was violathig the toitg:tguiatin.s, 

Despite his .eduatiot•, owiedg.nd eX.rie with .èx iYeT5, Mt.. 
Pet.runak did not appar to comprehend the serious dtngei n actions created to pubnc 
afe,.y Uune 16, 2003, L 145 2'6--B A T r ENA at t6.) Aeeiurng tO Assistant 

Deputy State Fire Marshall Rends i the eOntei't5 at the enutiiatle; hJ to be iemci'ed 
immeUiately: 

[b]ecause we had several hundred pounds df e01005.va fireworks sitting 
in an area where there were individuals going in and out of businesses 
pasnger vehicles and &Jrery trac.ks doing. up aud don the read that 
led back to this rnduirial aica We have residential homes over In  

area,. And if there would have beeri. unforrumlEely, some cyp of an 
explosion, . the lives that would have been affctei whether it he injury 
or the most eAreme 1oc of 1 and With. thetmoun memn 
pounJaes, of flieworis t'irt were in :ha tuatle' it  would hdvL been p 

camasrron.hic event because of the fact the trailer wu.1d have been 
shrapneL just goilig througlr ever'tiiidg- Nor just b.iuicitngs., peoule 
And Im talking great distances. 
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(June 172003, Th 424 

Mr. Fetrunak, on the othe hand, wanted to deUiy removitg the ifreworks until 
it was more convenient for him to & so hiee lie had a iann I oii chedu1ed at the 
Abyss office the eveninci of October 6. 2001, ih'ir lit, did not v ant EQ ca 'C-02' (lone 
16. 2003, Tr. I4, 246-48) 

Aiea Supervisor Cajka, an experienced A.T.F. regtdaior, prov.dLad crdib1e and 
compelling testhno.w as to the serious nature of Mr. Petrunak's actions. Prior to 
Ocobtr 16, 2001, Mr. Cajka had not encountered an illegal exp[oaives storage situation 
in ten years and he had not been involved in tevocaekrn fbr at least the tasE two years. 
For the k3r4t in C in his cneer, he required onfinnation from. the sgppllr that the 
fireworks had been returned. (June 16;11003, Tr, 24) I give weight to Area Supervisor 
Cajka a position than tie would hdvo recommended revocion even if inspector Ki'oit 
had, not done so based on the serious threat tha Mr. Petrwak's illegal storage posed to 
the public (June 16, 2003, Tr, 285-86.) 

For all the reasons stated, I find that A.T.F. acted lawfully in revoking License 
Nuniber 4-BL-i9-3B-125 13. i P•h ni to 
r C F' i. 555 7, because tnc plepo eane o the c'dz cstibh.bes th 
nu Mr J)eiut 4l not tikely to coniplu vith the ep usi' L a's .aici/w rgiat1o'c 

/1 /? 

AL • _______ 

B 'end P. Murray 
Chiei Administrative Lw Jucige U 

1' to Of find an support for T. Petrunak's 1aim that he denied giving piano 
lessons an Abyas' office. (Jtme 17. 2003, Tr, I41-2.54) He did nor cite to the record. 
Licene&s Post Hearing Brief at 7.) 
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Introduction 
This publication discusses common business 
expenses and explains what is and is not de-
ductible. The general rules for deducting busi-
ness expenses are discussed in the opening 
chapter. The chapters that follow cover specific 
expenses and list other publications and forms 
you may need. 

Note. Section references within this publica-
tion are to the Internal Revenue Code and regu-
lation references are to the Income Tax Regula-
tions under the Code. 

Comments and suggestions. We welcome 
your comments about this publication and your 
suggestions for future editions. 

You can send us comments from IRS.pov/ 
formsDubs. Click on "More Information" and 
then on "Give us feedback." 

Or you can write to: 

Internal Revenue Service 
Tax Forms and Publications 
1111 Constitution Ave. NW, IR-6526 
Washington, DC 20224 

We respond to many letters by telephone. 
Therefore, it would be helpful if you would in-
clude your daytime phone number, including 
the area code, in your correspondence. 

Although we cannot respond individually to 
each comment received, we do appreciate your 
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feedback and will consider your comments as 
we revise our tax products. 

Ordering forms and publications. You 
can order forms, instructions, and publications 
online at IRS.cjov/orderforms. You can also visit 

ggv/orspubs to download forms, instruc-
tions, and publications. 

Tax questions. If you have a tax question, 
check the information available on lRS.gov  or 
call 1-800-829-4933. We cannot answer tax 
questions sent to the above address. 

Future Developments 
For the latest information about developments 
related to Pub. 535, such as legislation enacted 
after it was published, go to 
IRS.gov/pjjL53fi.  

What's New for 2016 
The following items highlight some changes in 
the tax law for 2016. 
Advance payments of the Health Coverage 
Tax Credit (HCTC). Beginning in 2016, an in-
dividual who qualifies for the HCTC can enroll in 
a program in which the IRS makes monthly ad-
vance payments of the HCTC directly to health 
plan administrators for qualified health insur-
ance coverage. For more information, see 
chapter 6. 
Payroll tax credit election for research ex-
penditures for qualified small businesses. 
Qualified small businesses may elect to apply a 
certain amount of the research tax credit 
against the employer portion of social security 
taxes. For more information, see gfpter7. 
Standard mileage rate. Beginning in 2016, 
the standard mileage rate for the cost of operat-
ing your car, van, pickup, or panel truck for 
each mile of business use is 54 cents per mile. 
For more information, see chapter 11. 

What's New for 2017 
The following item highlights a change in the tax 
law for 2017. 
Standard mileage rate. Beginning in 2017, 
the standard mileage rate for the cost of operat-
ing your car, van, pickup, or panel truck for 
each mile of business use is 53.5 cents per 
mile. 

Reminders 
The following reminders and other items may 
help you file your tax return. 

IRS e-file (Electronic Filing) 

You can file your tax returns electronically 
using an IRS e-file option. The benefits of IRS 
p-file include faster refunds, increased 
accuracy, and acknowledgment of IRS receipt 
of your return. You can use one of the following 
IRS e-file options. 

• Use an authorized IRS e-file provider. 
• Use a personal computer. 
• Visit a Volunteer Income Tax Assistance 

(VITA) or Tax Counseling for the Elderly 
(TCE) site. 

For details on these fast filing methods, see 
your income tax package. 

Form 1099-MISC. File Form 1099-MISC, Mis-
cellaneous Income, for each person to whom 
you have paid during the year in the course of 
your trade or business at least $600 in rents, 
services (including parts and materials), prizes 
and awards, other income payments, medical 
and health care payments, and crop insurance 
proceeds. See the Instructions for Form 
1099-MISC for more information and additional 
reporting requirements. 

Photographs of missing children. The Inter-
nal Revenue Service is a proud partner with the 
National Center for Missing & Exploited 
Children® (NCMEC). Photographs of missing 
children selected by the Center may appear in 
this publication on pages that would otherwise 
be blank. You can help bring these children 
home by looking at the photographs and calling 
1-800-THE-LOST (1-800-843-5678) (24 hours 
a day, 7 days a week) if you recognize a child. 

Preventing slavery and human trafficking. 
Human trafficking is a form of modern-day slav-
ery, and involves the use of force, fraud, or co-
ercion to exploit human beings for some type of 
labor or commercial sex purpose. The United 
States is a source, transit, and destination 
country for men, women, and children, both 
U.S. citizens and foreign nationals, who are 
subjected to the injustices of slavery and hu-
man trafficking, including forced labor, debt 
bondage, involuntary servitude, 'mail-order" 
marriages, and sex trafficking. Trafficking in 
persons can occur in both lawful and illicit in-
dustries or markets, including in hotel services, 
hospitality, agriculture, manufacturing, janitorial 
services, construction, health and elder care, 
domestic service, brothels, massage parlors, 
and street prostitution, among others. 

The President's _Interagency Task Force to 
Monitor and Combat Trafficking in Persons 

1TE brings together federal departments and 
agencies to ensure a whole-of-government ap-
proach that addresses all aspects of human 
trafficking. Online resources for recognizing and 
reporting trafficking activities, and assisting vic-
tims include the Department of Homeland Se-
curity (DHS) Blue Campaign at DHS.govjblue-
campaion, the Department of State Office to 
Monitor and Combat Trafficking in Persons at 
State.glayli:1-Itsi-, and the National Human Traf-
ficking Resource Center (NHTRC) at 
humantraffickinohotilne. org. DHS is responsible 
for investigating human trafficking, arresting 
traffickers, and protecting victims. DHS also 
provides immigration relief to non-U.S. citizen 
victims of human trafficking. DHS uses a victim-
centered approach to combating human traf-
ficking, which places equal value on identifying 
and stabilizing victims and on investigating and  

prosecuting traffickers. Victims are crucial to in-
vestigations and prosecutions; each case and 
every conviction changes lives. DHS under-
stands how difficult it can be for victims to come 
forward and work with law enforcement due to 
their trauma. DHS is committed to helping vic-
tims feel stable, safe, and secure. 

To report suspected human trafficking, call 
the OHS domestic 24-hour toll-free number at 
1-866-DHS-2-ICE (1-866-347-2423) or 
1-802-872-6199 (non-toll-free international). For 
help from the NHTRC, call the National Human 
Trafficking Hotline toll free at 1-888-373-7888 or 
text HELP or INFO to BeFree (233733). 

1. 

Deducting 
Business 
Expenses 

Introduction 
This chapter covers the general rules for de-
ducting business expenses. Business expen-
ses are the costs of carrying on a trade or busi-
ness, and they are usually deductible if the 
business is operated to make a profit. 

Topics 
This chapter discusses: 

• What you can deduct 
• How much you can deduct 
• When you can deduct 
• Not-for-profit activities 

Useful Items 
You may want to see: 

Publication 

o 334 Tax Guide for Small Business 

o 463 Travel, Entertainment, Gift, and Car 
Expenses 

0 525 Taxable and Nontaxable Income 

O 529 Miscellaneous Deductions 

0536 Net Operating Losses (NOLs) for 
Individuals, Estates, and Trusts 

0 538 Accounting Periods and Methods 

0 542 Corporations 

0 547 Casualties, Disasters, and Thefts 

LI 583 Starting a Business and Keeping 
Records 

0 587 Business Use of Your Home 

0 925 Passive Activity and At-Risk Rules 
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o 936 Home Mortgage Interest 
Deduction 

o 946 How To Depreciate Property 

Form (and Instructions) 

0 Schedule A (Form 1040) Itemized 
Deductions 

o 5213 Election To Postpone 
Determination as To Whether the 
Presumption Applies That an 
Activity Is Engaged in for Profit 

See chapter 12 for information about getting 
publications and forms. 

What Can I Deduct? 
To be deductible, a business expense must be 
both ordinary and necessary. An ordinary ex-
pense is one that is common and accepted in 
your industry. A necessary expense is one that 
is helpful and appropriate for your trade or busi-
ness. An expense does not have to be indis-
pensable to be considered necessary. 

Even though an expense may be ordinary 
and necessary, you may not be allowed to de-
duct the expense in the year you paid or incur-
red it. In some cases, you may not be allowed 
to deduct the expense at all. Therefore, it is im-
portant to distinguish usual business expenses 
from expenses that include the following. 

• The expenses used to figure cost of goods 
sold. 

• Capital expenses. 
• Personal expenses. 

Cost of Goods Sold 
If your business manufactures products or pur-
chases them for resale, you generally must 
value inventory at the beginning and end of 
each tax year to determine your cost of goods 
sold. Some of your business expenses may be 
included in figuring cost of goods sold. Cost of 
goods sold is deducted from your gross re-
ceipts to figure your gross profit for the year. If 
you include an expense in the cost of goods 
sold, you cannot deduct it again as a business 
expense. 

The following are types of expenses that go 
into figuring cost of goods sold. 

• The cost of products or raw materials, in- 
cluding freight. 

• Storage. 
• Direct labor (including contributions to pen- 

sion or annuity plans) for workers who pro- 
duce the products. 

• Factory overhead. 

Under the uniform capitalization rules, you 
must capitalize the direct costs and part of the 
indirect costs for certain production or resale 
activities. Indirect costs include rent, interest, 
taxes, storage, purchasing, processing, repack-
aging, handling, and administrative costs. 

This rule does not apply to personal prop-
erty you acquire for resale if your average an-
nual gross receipts (or those of your predeces-
sor) for the preceding 3 tax years are not more 
than $10 million. 

For more information, see the followinc 
sources. 

• Cost of goods sold—chapter 6 of Pub. 
334. 

• Inventories—Pub. 538. 
• Uniform capitalization rules—Pub. 538 and 

section 263A and the related regulations. 

Capital Expenses 
You must capitalize, rather than deduct, some 
costs. These costs are a part of your investment 
in your business and are called "capital expen-
ses." Capital expenses are considered assets 
in your business. In general, you capitalize 
three types of costs. 

• Business start-up costs (See Tip below). 
• Business assets. 
• Improvements. 

You can elect to deduct or amortize 
TIP certain business start-up costs. See 

chppti7 and. 

Cost recovery. Although you generally cannot 
take a current deduction for a capital expense, 
you may be able to recover the amount you 
spend through depreciation, amortization, or 
depletion. These recovery methods allow you to 
deduct part of your cost each year. In this way, 
you are able to recover your capital expense. 
See Amortization (chapter 8) and Depletion 
(chapter 9) in this publication. A taxpayer can 
elect to deduct a portion of the costs of certain 
depreciable property as a section 179 deduc-
tion. A greater portion of these costs can be de-
ducted if the property is qualified disaster assis-
tance property. See Pub. 946 for details. 

Going Into Business 

The costs of getting started in business, before 
you actually begin business operations, are 
capital expenses. These costs may include ex-
penses for advertising, travel, or wages for 
training employees. 

If you go into business. When you go into 
business, treat all costs you had to get your 
business started as capital expenses. 

Usually, you recover costs for a particular 
asset through depreciation. Generally, you can-
not recover other costs until you sell the busi-
ness or otherwise go out of business. However, 
you can choose to amortize certain costs for 
setting up your business. See Starting a Busi-
ness in chapter 8 for more information on busi-
ness start-up costs. 

If your attempt to go into business is un-
successful. If you are an individual and your 
attempt to go into business is not successful, 
the expenses you had in trying to establish 
yourself in business fall into two categories. 

1. The costs you had before making a deci-
sion to acquire or begin a specific busi-
ness. These costs are personal and non-
deductible. They include any costs 
incurred during a general search for, or 
preliminary investigation of, a business or 
investment possibility. 

2. The costs you had in your attempt to ac-
quire or begin a specific business. These 
costs are capital expenses and you can 
deduct them as a capital loss. 

If you are a corporation and your attempt to 
go into a new trade or business is not success-
ful, you may be able to deduct all investigatory 
costs as a loss. 

The costs of any assets acquired during 
your unsuccessful attempt to go into business 
are a part of your basis in the assets. You can-
not take a deduction for these costs. You will re-
cover the costs of these assets when you dis-
pose of them. 

Business Assets 

There are many different kinds of business as-
sets, for example, land, buildings, machinery, 
furniture, trucks, patents, and franchise rights. 
You must fully capitalize the cost of these as-
sets, including freight and installation charges. 

Certain property you produce for use in your 
trade or business must be capitalized under the 
uniform capitalization rules. See Regulations 
section 1.263A-2 for information on these rules. 

Improvements 

Improvements are generally major expendi-
tures. Some examples are new electric wiring, a 
new roof, a new floor, new plumbing, bricking 
up windows to strengthen a wall, and lighting 
improvements. 

Generally, you must capitalize the costs of 
making improvements to a business asset if the 
improvements result in a betterment to the unit 
of property, restore the unit of property, or adapt 
the unit of property to a new or different use. 

However, you can currently deduct repairs 
that keep your property in a normal efficient op-
erating condition as a business expense. Treat 
as repairs amounts paid to replace parts of a 
machine that only keep it in a normal operating 
condition. 

Restoration plan. Capitalize the cost of recon-
ditioning, improving, or altering your property as 
part of a general restoration plan to make it suit-
able for your business. This applies even if 
some of the work would by itself be classified as 
repairs. 

Capital Versus Deductible 
Expenses 

To help you distinguish between capital and de-
ductible expenses, different examples are given 
below. 

Motor vehicles. You usually capitalize the 
cost of a motor vehicle you use in your busi-
ness. You can recover its cost through annual 
deductions for depreciation. 

There are dollar limits on the depreciation 
you can claim each year on passenger automo-
biles used in your business. See Pub. 463 for 
more information. 
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Generally, repairs you make to your busi-
ness vehicle are currently deductible. However, 
amounts you pay to recondition and overhaul a 
business vehicle are capital expenses and are 
recovered through depreciation. 

Roads and driveways. The cost of building a 
private road on your business property and the 
cost of replacing a gravel driveway with a con-
crete one are capital expenses you may be able 
to depreciate. The cost of maintaining a private 
road on your business property is a deductible 
expense. 

Tools. Unless the uniform capitalization rules 
apply, amounts spent for tools used in your 
business are deductible expenses if the tools 
have a life expectancy of less than 1 year or 
their cost is minor. 

Machinery parts. Unless the uniform capitali-
zation rules apply, the cost of replacing 
short-lived parts of a machine to keep it in good 
working condition, but not add to its life, is a de-
ductible expense. 

Heating equipment. The cost of changing 
from one heating system to another is a capital 
expense. 

Personal Versus Business 
Expenses 
Generally, you cannot deduct personal, living, 
or family expenses. However, if you have an ex-
pense for something that is used partly for busi-
ness and partly for personal purposes, divide 
the total cost between the business and per-
sonal parts. You can deduct the business part. 

For example, if you borrow money and use 
70% of it for business and the other 30% for a 
family vacation, you generally can deduct 70% 
of the interest as a business expense. The re-
maining 30% is personal interest and generally 
is not deductible. See chapter 4 for information 
on deducting interest and the allocation rules. 

Business use of your home. If you use part 
of your home for business, you may be able to 
deduct expenses for the business use of your 
home. These expenses may include mortgage 
interest, insurance, utilities, repairs, and depre-
ciation. 

To qualify to claim expenses for the busi-
ness use of your home, you must meet both of 
the following tests. 

The business part of your home must be 
used exclusively and regularly for your 
trade or business. 

The business part of your home must be: 

Your principal place of business; or 

A place where you meet or deal with 
patients, clients, or customers in the 
normal course of your trade or busi-
ness; or 

A separate structure (not attached to 
your home) used in connection with 
your trade or business. 

You generally do not have to meet the ex-
clusive use test for the part of your home that  

you regularly use either for the storage of inven-
tory or product samples, or as a daycare facility. 

Your home office qualifies as your principal 
place of business if you meet the following re-
quirements. 

• You use the office exclusively and regu-
larly for administrative or management ac-
tivities of your trade or business. 

• You have no other fixed location where 
you conduct substantial administrative or 
management activities of your trade or 
business. 

If you have more than one business loca-
tion, determine your principal place of business 
based on the following factors. 

• The relative importance of the activities 
performed at each location. 

• lithe relative importance factor does not 
determine your principal place of business, 
consider the time spent at each location. 

Optional safe harbor method. Individual 
taxpayers can use the optional safe harbor 
method to determine the amount of deductible 
expenses attributable to certain business use of 
a residence during the tax year. This method is 
an alternative to the calculation, allocation, and 
substantiation of actual expenses. 

The deduction under the optional method is 
limited to $1,500 per year based on $5 a square 
foot for up to 300 square feet. Under this 
method, you claim your allowable mortgage in-
terest, real estate taxes, and casualty losses on 
the home as itemized deductions on Sched-
ule A (Form 1040). You are not required to allo-
cate these deductions between personal and 
business use, as is required under the regular 
method. If you use the optional method, you 
cannot depreciate the portion of your home 
used in a trade or business. 

Business expenses unrelated to the home, 
such as advertising, supplies, and wages paid 
to employees, are stilt fully deductible. All of the 
requirements discussed earlier under Business 
use of your home still apply. 

For more information on the deduction for 
business use of your home, including the op-
tional safe harbor method, see Pub. 587. 

If you were entitled to deduct deprecia- 
tion on the part of your home used for 

.fhL.). business, you cannot exclude the part 
of the gain from the sale of your home that 
equals any depreciation you deducted (or could 
have deducted) for periods after May 6, 1997. 

Business use of your car. If you use your car 
exclusively in your business, you can deduct 
car expenses. If you use your car for both busi-
ness and personal purposes, you must divide 
your expenses based on actual mileage. Gen-
erally, commuting expenses between your 
home and your business location, within the 
area of your tax home, are not deductible. 

You can deduct actual car expenses, which 
include depreciation (or lease payments), gas 
and oil, tires, repairs, tune-ups, insurance, and 
registration fees. Or, instead of figuring the 
business part of these actual expenses, you 
may be able to use the standard mileage rate to 
figure your deduction. Beginning in 2016, the 
standard mileage rate is 54 cents per mile. 

If you are self-employed, you can also de-
duct the business part of interest on your car 
loan, state and local personal property tax on 
the car, parking fees, and tolls, whether or not 
you claim the standard mileage rate. 

For more information on car expenses and 
the rules for using the standard mileage rate, 
see Pub. 463. 

How Much Can I 
Deduct? 
Generally, you can deduct the full amount of a 
business expense if it meets the criteria of ordi-
nary and necessary and it is not a capital ex-
pense. 

Recovery of amount deducted (tax benefit 
rule). If you recover part of an expense in the 
same tax year in which you would have claimed 
a deduction, reduce your current year expense 
by the amount of the recovery. If you have a re-
covery in a later year, include the recovered 
amount in income in that year. However, if part 
of the deduction for the expense did not reduce 
your tax, you do not have to include that part of 
the recovered amount in income. 

For more information on recoveries and the 
tax benefit rule, see Pub. 525. 

Payments in kind. If you provide services to 
pay a business expense, the amount you can 
deduct is limited to your out-of-pocket costs. 
You cannot deduct the cost of your own labor. 

Similarly, if you pay a business expense in 
goods or other property, you can deduct only 
what the property costs you. If these costs are 
included in the cost of goods sold, do not de-
duct them again as a business expense. 

Limits on losses. If your deductions for an in-
vestment or business activity are more than the 
income it brings in, you have a loss. There may 
be limits on how much of the loss you can de-
duct. 

Not-for-profit limits. If you carry on your 
business activity without the intention of making 
a profit, you cannot use a loss from it to offset 
other income. For more information, see 
Not-for-Profit Activities, later. 

At-risk limits. Generally, a deductible loss 
from a trade or business or other income-pro-
ducing activity is limited to the investment you 
have "at risk" in the activity. You are at risk in 
any activity for the following. 

The money and adjusted basis of property 
you contribute to the activity. 

Amounts you borrow for use in the activity 
if: 

You are personally liable for repay-
ment, or 

You pledge property (other than prop-
erty used in the activity) as security for 
the loan. 

For more information, see Pub. 925. 

Passive activities. Generally, you are in a 
passive activity if you have a trade or business 
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activity in which you do not materially partici-
pate, or a rental activity. In general, deductions 
for losses from passive activities only offset in-
come from passive activities. You cannot use 
any excess deductions to offset other income. 
In addition, passive activity credits can only off-
set the tax on net passive income. Any excess 
loss or credits are carried over to later years. 
Suspended passive losses are fully deductible 
in the year you completely dispose of the activ-
ity. For more information, see Pub. 925. 

Net operating loss (NOL). If your deduc-
tions are more than your income for the year, 
you may have an NOL. You can use an NOL to 
lower your taxes in other years. See Pub. 536 
for more information. 

See Pub. 542 for information about NOLs of 
corporations. 

When Can I 
Deduct an Expense? 
When you can deduct an expense depends on 
your accounting method. An accounting 
method is a set of rules used to determine when 
and how income and expenses are reported. 
The two basic methods are the cash method 
and the accrual method. Whichever method 
you choose must clearly reflect income. 

For more information on accounting meth-
ods, see Pub. 538. 

Cash method. Under the cash method of ac-
counting, you generally deduct business expen-
ses in the tax year you pay them. 

Accrual method. Under an accrual method of 
accounting, you generally deduct business ex-
penses when both of the following apply. 

1. The all-events test has been met. The test 
is met when: 

All events have occurred that fix the 
fact of liability, and 

The liability can be determined with 
reasonable accuracy. 

2. Economic performance has occurred. 

Economic performance. You generally 
cannot deduct or capitalize a business expense 
until economic performance occurs. If your ex-
pense is for property or services provided to 
you, or for your use of property, economic per-
formance occurs as the property or services are 
provided, or the property is used. If your ex-
pense is for property or services you provide to 
others, economic performance occurs as you 
provide the property or services. 

Example. Your tax year is the calendar 
year. In December 2016, the Field Plumbing 
Company did some repair work at your place of 
business and sent you a bill for $600. You paid 
it by check in January 2017. If you use the ac-
crual method of accounting, deduct the $600 on 
your tax return for 2016 because all events 
have occurred to fix" the fact of liability (in this 
case, the work was completed), the liability can 
be determined, and economic performance oc-
curred in that year. 

If you use the cash method of accounting, 
deduct the expense on your 2017 tax return. 

Prepayment. You generally cannot deduct ex-
penses in advance, even if you pay them in ad-
vance. This rule applies to both the cash and 
accrual methods. It applies to prepaid interest, 
prepaid insurance premiums, and any other ex-
pense paid far enough in advance to, in effect, 
create an asset with a useful life extending sub-
stantially beyond the end of the current tax 
year. 

Example. In 2016, you sign a 10-year lease 
and immediately pay your rent for the first 3 
years. Even though you paid the rent for 2016, 
2017, and 2018, you can only deduct the rent 
for 2016 on your 2016 tax return. You can de-
duct the rent for 2017 and 2018 on your tax re-
turns for those years. 

Contested liability. Under the cash method, 
you can deduct a contested liability only in the 
year you pay the liability. Under the accrual 
method, you can deduct contested liabilities 
such as taxes (except foreign or U.S. posses-
sion income, war profits, and excess profits 
taxes) either in the tax year you pay the liability 
(or transfer money or other property to satisfy 
the obligation) or in the tax year you settle the 
contest. However, to take the deduction in the 
year of payment or transfer, you must meet cer-
tain conditions. See Regulations section 
1.461-2. 

Related person. Under an accrual method of 
accounting, you generally deduct expenses 
when you incur them, even if you have not yet 
paid them. However, if you and the person you 
owe are related and that person uses the cash 
method of accounting, you must pay the ex-
pense before you can deduct it. Your deduction 
is allowed when the amount is includible in in-
come by the related cash method payee. For 
more information, see Related Persons in Pub. 
538. 

Not-for-Profit Activities 
If you do not carry on your business or invest-
ment activity to make a profit, you cannot use a 
loss from the activity to offset other income. Ac-
tivities you do as a hobby, or mainly for sport or 
recreation, are often not entered into for profit. 

The limit on not-for-profit losses applies to 
individuals, partnerships, estates, trusts, and S 
corporations. It does not apply to corporations 
other than S corporations. 

In determining whether you are carrying on 
an activity for profit, several factors are taken 
into account. No one factor alone is decisive. 
Among the factors to consider are whether: 

• You carry on the activity in a businesslike 
manner, 
The time and effort you put into the activity 
indicate you intend to make it profitable, 
You depend on the income for your liveli-
hood, 
Your losses are due to circumstances be- 
yond your control (or are normal in the 
start-up phase of your type of business), 

• You change your methods of operation in 
an attempt to improve profitability, 

• You (or your advisors) have the knowledge 
needed to carry on the activity as a suc-
cessful business, 

• You were successful in making a profit in 
similar activities in the past, 

• The activity makes a profit in some years, 
and 

• You can expect to make a future profit from 
the appreciation of the assets used in the 
activity. 

Presumption of profit. An activity is pre-
sumed carried on for profit if it produced a profit 
in at least 3 of the last 5 tax years, including the 
current year. Activities that consist primarily of 
breeding, training, showing, or racing horses 
are presumed carried on for profit if they pro-
duced a profit in at least 2 of the last 7 tax 
years, including the current year. The activity 
must be substantially the same for each year 
within this period. You have a profit when the 
gross income from an activity exceeds the de-
ductions. 

If a taxpayer dies before the end of the 
5-year (or 7-year) period, the "test" period ends 
on the date of the taxpayer's death. 

If your business or investment activity 
passes this 3- (or 2-) years-of-profit test, the 
IRS will presume it is carried on for profit. This 
means the limits discussed here will not apply. 
You can take all your business deductions from 
the activity, even for the years that you have a 
loss. You can rely on this presumption unless 
the IRS later shows it to be invalid. 

Using the presumption later. If you are start-
ing an activity and do not have 3 (or 2) years 
showing a profit, you can elect to have the pre-
sumption made after you have the 5 (or 7) years 
of experience allowed by the test. 

You can elect to do this by filing Form 5213. 
Filing this form postpones any determination 
that your activity is not carried on for profit until 
5 (or 7) years have passed since you started 
the activity. 

The benefit gained by making this election is 
that the IRS will not immediately question 
whether your activity is engaged in for profit. 
Accordingly, it will not restrict your deductions. 
Rather, you will gain time to earn a profit in the 
required number of years. If you show 3 (or 2) 
years of profit at the end of this period, your de-
ductions are not limited under these rules. If you 
do not have 3 (or 2) years of profit, the limit can 
be applied retroactively to any year with a loss 
in the 5-year (or 7-year) period. 

Filing Form 5213 automatically extends the 
period of limitations on any year in the 5-year 
(or 7-year) period to 2 years after the due date 
of the tax return for the last year of the period. 
The period is extended only for deductions of 
the activity and any related deductions that 
might be affected. 

ou must file Form 5213 within 3 years 

Eldetermined 
fter the due date of your tax return 

without extensions) for the 
year in which you first carried on the activity, or, 
if earlier, within 60 days after receiving written 
notice from the IRS proposing to disallow de-
ductions attributable to the activity. 
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Bonuses and advanced royalties. Bonuses 
and advanced royalties are payments a lessee 
makes before production to a lessor for the 
grant of rights in a lease or for minerals, gas, or 
oil to be extracted from leased property. If you 
are the lessor, your income from bonuses and 
advanced royalties received is subject to an al-
lowance for depletion, as explained in the next 
two paragraphs. 

Figuring cost depletion. To figure cost 
depletion on a bonus, multiply your adjusted ba-
sis in the property by a fraction, the numerator 
of which is the bonus and the denominator of 
which is the total bonus and royalties expected 
to be received. To figure cost depletion on ad-
vanced royalties, use the calculation explained 
earlier under CgL QpjpjJpLi, treating the num-
ber of units for which the advanced royalty is re-
ceived as the number of units sold. 

Figuring percentage depletion. In the 
case of mines, wells, and other natural deposits 
other than gas, oil, or geothermal property, you 
may use the percentage rates discussed earlier 
under Mines and Geothermal DeppJjs.  Any bo-
nus or advanced royalty payments are gener-
ally part of the gross income from the property 
to which the rates are applied in making the cal-
culation. However, for oil, gas, or geothermal 
property, gross income does not include lease 
bonuses, advanced royalties, or other amounts 
payable without regard to production from the 
property. 

Ending the lease. If you receive a bonus 
on a lease that ends or is abandoned before 
you derive any income from mineral extraction, 
include in income the depletion deduction you 
took. Do this for the year the lease ends or is 
abandoned. Also increase your adjusted basis 
in the property to restore the depletion deduc-
tion you previously subtracted. 

For advanced royalties, include in income 
the depletion claimed on minerals for which the 
advanced royalties were paid if the minerals 
were not produced before the lease ended. In-
clude this amount in income for the year the 
lease ends. Increase your adjusted basis in the 
property by the amount you include in income. 

Delay rentals. These are payments for defer-
ring development of the property. Since delay 
rentals are ordinary rent, they are ordinary in-
come that is not subject to depletion. These 
rentals can be avoided by either abandoning 
the lease, beginning development operations, 
or obtaining production. 

Timber 
You can figure timber depletion only by the cost 
method. Percentage depletion does not apply 
to timber. Base your depletion on your cost or 
other basis in the timber. Your cost does not in-
clude the cost of land or any amounts recovera-
ble through depreciation. 

Depletion takes place when you cut stand-
ing timber. You can figure your depletion de-
duction when the quantity of cut timber is first 
accurately measured in the process of exploita-
tion.  

Figuring cost depletion. To figure your cost 
depletion allowance, you multiply the number of 
timber units cut by your depletion unit. 

Timber units. When you acquire timber 
property, you must make an estimate of the 
quantity of marketable timber that exists on the 
property. You measure the timber using board 
feet, log scale, cords, or other units. If you later 
determine that you have more or less units of 
timber, you must adjust the original estimate. 

The term "timber property" means your eco-
nomic interest in standing timber in each tract or 
block representing a separate timber account. 

Depletion unit You figure your depletion 
unit each year by taking the following steps. 

Determine your cost or adjusted basis of 
the timber on hand at the beginning of the 
year. Adjusted basis is defined under Qp( 
Depletion in the discussion on Mineral 
Property, earlier. 

Add to the amount determined in (1) the 
cost of any timber units acquired during 
the year and any additions to capital. 

Figure the number of timber units to take 
into account by adding the number of tim-
ber units acquired during the year to the 
number of timber units on hand in the ac-
count at the beginning of the year and 
then adding (or subtracting) any correction 
to the estimate of the number of timber 
units remaining in the account. 

Divide the result of (2) by the result of (3). 
This is your depletion unit. 

Example. You bought a timber tract for 
$160,000 and the land  was worth as much as 
the timber. Your basis for the timber is $80,000. 
Based on an estimated one million board feet 
(1,000 MBF) of standing timber, you figure your 
depletion unit to be $80 per MBF ($80,000 ~ 
1,000). If you cut 500 MBF of timber, your de-
pletion allowance would be $40,000 (500 MBF 
x$80). 

When to claim depletion. Claim your deple-
tion allowance as a deduction in the year of sale 
or other disposition of the products cut from the 
timber, unless you choose to treat the cutting of 
timber as a sale or exchange (explained below). 
Include allowable depletion for timber products 
not sold during the tax year the timber is cut as 
a cost item in the closing inventory of timber 
products for the year. The inventory is your ba-
sis for determining gain or loss in the tax year 
you sell the timber products. 

Example. The facts are the same as in the 
previous example except that you sold only half 
of the timber products in the cutting year. You 
would deduct $20,000 of the $40,000 depletion 
that year. You would add the remaining $20,000 
depletion to your closing inventory of timber 
products. 

Electing to treat the cutting of timber as a 
sale or exchange. You can elect, under cer-
tain circumstances, to treat the cutting of timber 
held for more than 1 year as a sale or ex-
change. You must make the election on your in-
come tax return for the tax year to which it ap-
plies. If you make this election, subtract the  

adjusted basis for depletion from the FMV of 
the timber on the first day of the tax year in 
which you cut it to figure the gain or loss on the 
culling. You generally report the gain as 
long-term capital gain. The FMV then becomes 
your basis for figuring your ordinary gain or loss 
on the sale or other disposition of the products 
cut from the timber. For more information, see 
Timber in chapter 2 of Pub. 544. 

You may revoke an election to treat the cut-
ting of timber as a sale or exchange without the 
IRS's consent. The prior election (and revoca-
tion) is disregarded for purposes of making a 
subsequent election. See Form T (Timber) for 
more information. 

Form T (Timber). Complete and attach Form 
T (Timber) to your income tax return if you claim 
a deduction for timber depletion, choose to treat 
the cutting of timber as a sale or exchange, or 
make an outright sale of timber. 

10. 

Business 
Bad Debts 

Introduction 
You have a bad debt if you cannot collect 
money owed to you. A bad debt is either a busi-
ness bad debt or a nonbusiness bad debt. This 
chapter discusses only business bad debts. 

Generally, a business bad debt is one that 
comes from operating your trade or business. 
You can deduct business bad debts on Sched-
ule C (Form 1040) or your applicable business 
income tax return. 

All other bad debts are nonbusiness bad 
debts and are deductible only as short-term 
capital losses. For more information on nonbus-
iness bad debts, see Pub. 550. 

Topics 
This chapter discusses: 

• Definition of business bad debt 
• When a debt becomes worthless 
• How to claim a business bad debt 
• Recovery of a bad debt 

Useful Items 
You may want to see: 

Publication 

o 525 Taxable and Nontaxable Income 

Li 536 Net Operating Losses (NOLs) for 
Individuals, Estates, and Trusts 

o 544 Sales and Other Dispositions of 
Assets 
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o 550 Investment Income and Expenses 

o 556 Examination of Returns, Appeal 
Rights, and Claims for Refund 

Form (and Instructions) 

U Schedule C (Form 1040) Profit or Loss 
From Business 

o 1040X Amended U.S. Individual Income 
Tax Return 

0 1045 Application for Tentative Refund 

0 1065 U.S. Return of Partnership Income 

o 1065X Amended Return or Administrative 
Adjustment Request (AAR) 

o 1120S U.S. Income Tax Return for an S 
Corporation 

D 1120X Amended U.S. Corporation 
Income Tax Return 

U 1139 Corporation Application for 
Tentative Refund 

El 3115 Application for Change in 
Accounting Method 

See chanter 12 for information about getting 
publications and forms. 

Definition of Business 
Bad Debt 
A business bad debt is a loss from the worth-
lessness of a debt that was either: 

• Created or acquired in your trade or busi-
ness, or 
Closely related to your trade or business 
when it -became partly or totally worthless. 

A debt is closely related to your trade or 
business if your primary motive for incurring the 
debt is business related. Bad debts of a corpo-
ration (other than an S corporation) are always 
business bad debts. 

Credit sales. Business bad debts are mainly 
the result of credit sales to customers. Goods 
that have been sold, but not yet paid for, and 
services that have been performed, but not yet 
paid for, are recorded in your books as either 
accounts receivable or notes receivable. After a 
reasonable period of time, if you have tried to 
collect the amount due, but are unable to do so, 
the uncollectible part becomes a business bad 
debt. 

Accounts or notes receivable valued at FMV 
when received are deductible only at that value, 
even though the FMV may be less than the face 
value. If you purchased an account receivable 
for less than its face value, and the receivable 
subsequently becomes worthless, the most you 
are allowed to deduct is the amount you paid to 
acquire it. 

You can claim a business bad debt de- 
duction  only if the amount owed to you 
was previously included in gross in-

come. This applies to amounts owed to you 
from all sources of taxable income, including 
sales, services, rents, and interest. 

Accrual method, If you use an accrual 
method of accounting, you generally report in-
come as you earn it. You can only claim a bad 
debt deduction for an uncollectible receivable if 
you have previously included the uncollectible 
amount in income. 

If you qualify, you can use the nonac-
crual-experience method of accounting dis-
cussed later. Under this method, you don't have 
to accrue income that, based on your experi-
ence, you don't expect to collect. 

Cash method. If you use the cash method 
of accounting, you generally report income 
when you receive payment. You can't claim a 
bad debt deduction for amounts owed to you 
because you never included those amounts in 
income. For example, a cash basis architect 
can't claim a bad debt deduction if a client fails 
to pay the bill because the architect's fee was 
never included in income. 

Debts from a former business. If you sell 
your business but retain its receivables, these 
debts are business debts because they arose 
out of your trade or business. If any of these re-
ceivables subsequently become worthless, the 
loss is still a business bad debt. 

Debt acquired from a decedent. The 
character of a loss from debts of a business ac-
quired from a decedent is determined in the 
same way as debts acquired on the purchase of 
a business. The executor of the decedent's es-
tate treats any loss from the debts as a busi-
ness bad debt if the debts were closely related 
to the decedent's trade or business when they 
became worthless. Otherwise, a loss from 
these debts becomes a nonbusiness bad debt 
for the decedent's estate. 

Liquidation. If you liquidate your business 
and some of the accounts receivable that you 
retain become worthless, they're treated as 
business bad debts. 

Types of Business Bad 
Debts 
Business bad debts may result from the follow-
ing. 

Loans to clients and suppliers. If you loan 
money to a client, supplier, employee, or distrib-
utor for a business reason and you're unable to 
collect the loan after attempting to do so, you 
have a business bad debt. 

Debts owed by political parties. If a political 
party (or other organization that accepts contri-
butions or spends money to influence elections) 
owes you money and the debt becomes worth-
less, you can claim a bad debt deduction only if 
all of the following requirements are met. 

You use an accrual method of accounting. 

The debt arose from the sale of goods or 
services in the ordinary course of your 
trade or business. 

More than 30% of your receivables ac-
crued in the year of the sale were from 
sales to political parties. 

You made substantial and continuing ef-
forts to collect on the debt. 

Loan or capital contribution. You cannot 
claim a bad debt deduction for a loan you made 
to a corporation if, based on the facts and cir-
cumstances, the loan is actually a contribution 
to capital. 

Debts of an insolvent partner. If your busi-
ness partnership breaks up and one of your for-
mer partners becomes insolvent, you may have 
to pay more than your pro rata share of the part-
nership's debts. If you pay any part of the insol-
vent partner's share of the debts, you can claim 
a bad debt deduction for the amount you paid 
that is attributable to the insolvent partner's 
share. 

Business loan guarantee. If you guarantee a 
debt that subsequently becomes worthless, the 
debt can qualify as a business bad debt if all the 
following requirements are met. 

• You made the guarantee in the course of 
your trade or business. 

• You have a legal duty to pay the debt. 
• You made the guarantee before the debt 

became worthless. You meet this require-
ment if you reasonably expected you 
wouldn't have to pay the debt without full 
reimbursement from the borrower. 

• You received reasonable consideration for 
making the guarantee. You meet this re-
quirement if you made the guarantee ac-
cording to normal business practice or for 
a good faith business purpose. 

Example. Jane Zayne owns the Zayne 
Dress Company. She guaranteed payment of a 
$20,000 note for Elegant Fashions, a dress out-
let. Elegant Fashions is one of Zayne's largest 
clients. Elegant 'Fashions later defaulted-on the 
loan. As a result, Ms. Zayne paid the remaining 
balance of the loan in full to the bank. 

She can claim a business bad debt deduc-
tion only for the amount she paid, since her 
guarantee was made in the course of her trade 
or business for a good faith business purpose. 
She was motivated by the desire to retain one 
of her better clients and keep a sales outlet. 

Deductible in the year paid. If you make a 
payment on a loan you guaranteed, you can de-
duct it in the year paid, unless you have rights 
against the borrower. 

Rights against a borrower. When you 
make payment on a loan you guaranteed, you 
may have the right to take the place of the 
lender. The debt is then owed to you. If you 
have this right, or some other right to demand 
payment from the borrower, you can't claim a 
bad debt deduction until these rights become 
partly or totally worthless. 

Joint debtor. If two or more debtors jointly 
owe you money, your inability to collect from 
one does not enable you to deduct a propor-
tionate amount as a bad debt. 

Sale of mortgaged property. If mortgaged or 
pledged property is sold for less than the debt, 
the unpaid, uncollectible balance of the debt is 
a bad debt. 
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When a Debt Becomes 
Worthless 
A debt becomes worthless when there is no 
longer any chance the amount owed will be 
paid. This may occur when the debt is due or 
prior to that date. 

To demonstrate worthlessness, you must 
only show that you have taken reasonable 
steps to collect the debt but were unable to do 
so. It isn't necessary to go to court if you can 
show that a judgment from the court would be 
uncollectible. Bankruptcy of your debtor is gen-
erally good evidence of the worthlessness of at 
least a part of an unsecured and unpreferred 
debt. 

Property received for debt. If you receive 
property in partial settlement of a debt, reduce 
the debt by the property's FMV, which becomes 
the property's basis. You can deduct the re-
maining debt as a bad debt if and when it be-
comes worthless. 

If you later sell the property for more than its 
basis, any gain on the sale is due to the appre-
ciation of the property. It is not a recovery of a 
bad debt. For information on the sale of an as-
set, see Pub. 544. 

How To Claim a 
Business Bad Debt 
There are two methods to claim a business bad 
debt. 

• The specific charge-off method. 
• The nonaccrual-experience method. 

Generally, you must use the specific charge-off 
method. However, you may use the nonac-
crual-experience method if you meet the re-
quirements discussed later under Nonac-
crual-Excerience Method. 

Specific Charge-Off Method 
If you use the specific charge-off method, you 
can deduct specific business bad debts that be-
come either partly or totally worthless during the 
tax year. However, with respect to partly worth-
less bad debts, your deduction is limited to the 
amount you charged off on your books during 
the year. 

Partly worthless debts. You can deduct spe-
cific bad debts that become partly uncollectible 
during the tax year. Your tax deduction is limi-
ted to the amount you charge off on your books 
during the year. You do not have to charge off 
and deduct your partly worthless debts annu-
ally. You can delay the charge off until a later 
year. However, you can't deduct any part of a 
debt after the year it becomes totally worthless. 

Significantly modified debt. An exception 
to the charge-off rule exists for debt which has 
been significantly modified and on which the 
holder recognized gain. For more information, 
see Regulations section 1.166-3(a)(3). 

Deduction disallowed. Generally, you can 
claim a partial bad debt deduction only in the 
year you make the charge-off on your books. If, 
under audit, the IRS does not allow your deduc-
tion and the debt becomes partly worthless in a 
later tax year, you can deduct the amount you 
charged off in that year plus the disallowed 
amount charged off in the earlier year. The 
charge-off in the earlier year, unless reversed 
on your books, fulfills the charge-off require-
ment for the later year. 

Totally worthless debts. If a debt becomes 
totally worthless in the current tax year, you can 
deduct the entire amount minus any amount de-
ducted in an earlier tax year when the debt was 
only partly worthless. 

You do not have to make an actual 
charge-off on your books to claim a bad debt 
deduction for a totally worthless debt. However, 
you may want to do so. If you do not and the 
IRS later rules the debt is only partly worthless, 
you will not be allowed a deduction for the debt 
in that tax year because a deduction of a partly 
worthless bad debt is limited to the amount ac-
tually charged off. See Partly worthless debts, 
earlier. 

Filing a claim for refund. If you didn't deduct 
a bad debt on your original return for the year it 
became worthless, you can file a claim for a 
credit or refund. If the bad debt was totally 
worthless, you must file the claim by the later of 
the following dates. 

• 7 years from the date your original return 
was due (not including extensions). 

• 2 years from the date you paid the tax. 

If the claim is for a partly worthless bad debt, 
you must file the claim by the later of the follow-
ing dates. 

• 3 years from the date you filed your original 
return. 

• 2 years from the date you paid the tax. 

You may have longer to file the claim if you 
were unable to manage your financial affairs 
due to a physical or mental impairment. Such 
an impairment requires proof of existence. 

For details and more information about filing 
a claim, see Pub. 556. Use one of the following 
forms to file a claim. For more information, see 
the instructions for the applicable form. 

Table 10-1. Forms Used To File a 
Claim 

IF you filed as THEN file... 
a... 

Sole proprietor Form 1040X or farmer 

Corporation Form 1120X 

S corporation Form 1120S and check 
box H(4) 

Partnership Form 1065X if filing on 
paper or 
Form 1065 and check box 
G(5) if filing electronically 

Nonaccrual-Experience 
Method 
If you use an accrual method of accounting and 
qualify under the rules explained in this section, 
you can use the nonaccrual-experience method 
for bad debts. Under this method, you do not 
accrue service-related income you expect to be 
uncollectible. Because the expected uncollecti-
ble amounts are not included in income, these 
amounts are not later deducted from income. 

Generally, you can use the nonaccrual-ex-
perience method for accounts receivable for 
services you performed only if: 

• The services are provided in the fields of 
accounting, actuarial science, architecture, 
consulting, engineering, health, law, or the 
performing arts; or 

• You meet the $5 million gross receipts test 
for all prior years. 

Service-related income. You can use the 
nonaccrual-experience method only for 
amounts earned by performing services. You 
can't use this method for amounts owed to you 
from activities such as lending money, selling 
goods, or acquiring receivables or other rights 
to receive payment. 

Gross receipts test. To find out if you meet 
the $5 million gross receipts test for all prior 
years, you must figure the average annual 
gross receipts for each prior year. If your aver-
age annual gross receipts for any year exceeds 
$5 million, you can't use the nonaccrual-experi-
ence method. 

The average annual gross receipts for any 
year is the average of gross receipts from the 
year in question and the 2 previous years. For 
example, if you were figuring the average an-
nual gross receipts for 2016, you would aver-
age your gross receipts for 2014, 2015, and 
2016. 

Interest or penalty charged. Generally, you 
can't use the nonaccrual-experience method for 
amounts due on which you charge interest or a 
late payment penalty. However, do not treat a 
discount offered for early payment as the charg-
ing of interest or a penalty if both the following 
apply. 

• You otherwise accrue the full amount due 
as gross income at the time you provide 
the services. 

• You treat the discount allowed for early 
payment as an adjustment to gross income 
in the year of payment. 

Change in accounting method. Generally, 
you must obtain consent to change to a nonac-
crual-experience method (other than one of the 
safe harbor methods) or to change from one 
method to another. See Form 3115 and its in-
structions for more information and exceptions. 

Recovery of a Bad Debt 
If you claim a deduction for a bad debt on your 
income tax return and later recover (collect) all 
or part of it, you may have to include all or part 
of the recovery in gross income. The amount 
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you include is limited to the amount you actually 
deducted. However, you can exclude the 
amount deducted that did not reduce your tax. 
Report the recovery as "Other income' on the 
appropriate business form or schedule. 

See Recoveries in Pub. 525 for more infor-
mation. 

NOL carryover. If a bad debt deduction in-
creases an NOL carryover that has not expired 
before the beginning of the tax year in which the 
recovery takes place, you treat the deduction as 
having reduced your tax. A bad debt deduction 
that contributes to an NOL helps lower taxes in 
the year to which you carry the NOL. For more 
information about NOLs for individuals, see 
Pub. 536. Also, see the Instructions for Form 
1045, and the Instructions for Form 1139.  

0 529 Miscellaneous Deductions 

0 544 Sales and Other Dispositions of 
Assets 

o 946 How To Depreciate Property 

O 970 Tax Benefits for Education 

Form (and Instructions) 

O Schedule A (Form 1040) Itemized 
Deductions 

O Schedule C (Form 1040) Profit or Loss 
From Business 

O Schedule C-EZ (Form 1040) Net Profit 
From Business 

O Schedule F (Form 1040) Profit or Loss 
From Farming 

O 1099-MISC Miscellaneous Income 

O 1120 U.S. Corporation Income Tax Return 

D 4562 Depreciation and Amortization  

these costs are allowed by law as a tax deduc-
tion. 

How you deduct a business expense under 
a reimbursement or allowance arrangement de-
pends on whether you have: 

• An accountable plan, or 
• A nonaccountable plan. 

If you reimburse these expenses under an ac-
countable plan, deduct them as travel, meals, 
or entertainment expenses. 

If you reimburse these expenses under a 
nonaccountable plan, report the reimburse-
ments as wages on Form W-2, and deduct 
them as wages on the appropriate line of your 
tax return. If you make a single payment to your 
employees and it includes both wages and an 
expense reimbursement, you must specify the 
amount of the reimbursement and report' it ac-
cordingly. See Table 11-1. 

Accountable Plans 

I I 0 8949 Sales and Other Dispositions of An accountable plan requires your employees 
Capital Assets to meet all of the following requirements. Each 

employee must: 

Other Expenses 

What's New 
Standard mileage rate. Beginning in 2016, 
the standard mileage rate for the cost of operat-
ing your car, van, pickup, or panel truck for 
business use is 54 cents per mile. For more in-
formation, see Car and truck expenses under 
Miscellaneous Expenses, later. 

Introduction 
This chapter covers business expenses that 
may not have been explained to you, as a busi-
ness owner, in previous chapters of this publi-
cation. 

Topics 
This chapter discusses: 

• Travel, meals, and entertainment 
• Bribes and kickbacks 
• Charitable contributions 
• Education expenses 
• Lobbying expenses 
• Penalties and fines 
• Repayments (claim of right) 
• Other miscellaneous expenses 

Useful Items 
You may want to see: 

Publication 

0 15-B Employer's Tax Guide to Fringe 
Benefits 

O 463 Travel, Entertainment, Gift, and Car 
Expenses 

o 526 Charitable Contributions  

0 W-2 Wage and Tax Statement 

See chapter 12 for information about getting 
publications and forms. 

Reimbursement of 
Travel, Meals, and 
Entertainment 
The following discussion explains how to han-
dle any reimbursements or allowances you may 
provide to your employees under a reimburse-
ment or allowance arrangement for travel, 
meals, and entertainment expenses. If you are 
self-employed and report your income and ex-
penses on Schedule C (Form 1040) or Sched-
ule C-EZ (Form 1040), see Pub. 463. 

To be deductible for tax purposes, expen-
ses incurred for travel, meals, and entertain-
ment must be ordinary and necessary expen-
ses incurred while carrying on your trade or 
business. Generally, you also must show that 
entertainment expenses (including meals) are 
directly related to, or associated with, the con-
duct of your trade or business. For more infor-
mation on travel, meals, and entertainment, in-
cluding deductibility, see Pub. 463. 

Reimbursements 

A 'reimbursement or allowance arrangement" 
provides for payment of advances, reimburse-
ments, and allowances for travel, meals, and 
entertainment expenses incurred by your em-
ployees during the ordinary course of business. 
If the expenses are substantiated, you can de-
duct the allowable amount on your tax return. 
Because of differences between accounting 
methods and tax law, the amount you can de-
duct for tax purposes may not be the same as 
the amount you deduct on your business books 
and records. For example, you can deduct 
100% of the cost of meals on your business 
books and records. However, only 50% of 

Have paid or incurred deductible expen-
ses while performing services as your em-
ployee, 

Adequately account to you for these ex-
penses within a reasonable period of time, 
and 

Return any excess reimbursement or al-
lowance within a reasonable period of 
time. 

An arrangement under which you advance 
money to employees is treated as meeting (3) 
above only if the following requirements are 
also met. 

• The advance is reasonably calculated not 
to exceed the amount of anticipated ex-
penses. 

• You make the advance within a reasonable 
period of time of your employee paying or 
incurring the expense. 

If any expenses reimbursed under this ar-
rangement aren't substantiated, or an excess 
reimbursement isn't returned within a reasona-
ble period of time by an employee, you cannot 
treat these expenses as reimbursed under an 
accountable plan. Instead, treat the reimbursed 
expenses as paid under a nonaccountable 
plan, discussed later. 

Adequate accounting. Your employees must 
adequately account to you for their travel, 
meals, and entertainment expenses. They must 
give you documentary evidence of their travel, 
mileage, and other employee business expen-
ses. This evidence should include items such 
as receipts, along with either a statement of ex-
penses, an account book, a day-planner, or 
similar record in which the employee entered 
each expense at or near the time the expense 
was incurred. 

Excess reimbursement or allowance. An 
excess reimbursement or allowance is any 
amount you pay to an employee that is more 
than the business-related expenses for which 
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Table 11-1. Reporting Reimbursements 

IF the type of reimbursement (or other expense 
allowance) arrangement is under THEN the employer reports on Form W-2 

An accountable plan with: 

Actual expense reimbursement: No amount. 
Adequate accounting made and excess returned 

Actual expense reimbursement: The excess amount as wages in box 1. 
Adequate accounting and return of excess both required 
but excess not returned 

Per diem or mileage allowance up to the federal rate: No amount. 
Adequate accounting made and excess returned 

Per diem or mileage allowance up to the federal rate: The excess amount as wages in box 1. The amount up to 
Adequate accounting and return of excess both required the federal rate is reported only in box 12—it is not 
but excess not returned reported in box 1. 

Per diem or mileage allowance exceeds the federal rate: The excess amount as wages in box 1. The amount up to 
Adequdte accounting made up to the federal rate only and the federal rate is reported only in box 12—it is not 
excess not returned I reported in box 1. 

A nonaccountable plan with: 

Either adequate accounting or return of excess, or both, not The entire amount as wages in box 1. 
required by plan  

No reimbursement plan The entire amount as wages in box 1. 

the employee adequately accounted. The em-
ployee must return any excess reimbursement 
or other expense allowance to you within a rea-
sonable period of time. 

Reasonable period of time. A reasonable pe-
riod of time depends on the facts and circum-
stances. Generally, actions that take place 
within the times specified in the following list will 
be treated as taking place within a reasonable 
period of time. 

You give an advance within 30 days of the 
time the employee pays or incurs the ex-
pense. 

Your employees adequately account for 
their expenses within 60 days after the ex-
penses were paid or incurred. 

Your employees return any excess reim-
bursement within 120 days after the ex-
penses were paid or incurred. 

You give a periodic statement (at least 
quarterly) to your employees that asks 
them to either return or adequately ac-
count for outstanding advances and they 
comply within 120 days of the date of the 
statement. 

How to deduct. You can claim a deduction for 
travel, meals, and entertainment expenses if 
you reimburse your employees for these expen-
ses under an accountable plan. Generally, the 
amount you can deduct for meals and entertain-
ment is subject to a 50% limit, discussed later. If 
you are a sole proprietor, or are filing as a single 
member limited liability company, deduct the 
travel reimbursement on line 24a and the de-
ductible part of the meals and entertainment re-
imbursement on line 24b, Schedule C (Form 
1040), or line 2, Schedule C-EZ (Form 1040). 

If you are filing an income tax return for a 
corporation, include the reimbursement on the 
Other deductions line of Form 1120. If you are 
filing any other business income tax return, 
such as a partnership or S corporation return, 
deduct the reimbursement on the appropriate 
line of the return as provided in the instructions 
for that return. 

Per Diem and Car Allowances 

You can reimburse your employees under an 
accountable plan based on travel days, miles, 
or some other fixed allowance. In these cases, 
your employee is considered to have accounted 
to you for the amount of the expense that 
doesn't exceed the rates established by the 
federal government. Your employee must ac-
tually substantiate to you the other elements of 
the expense, such as time, place, and business 
purpose. 

1. For car expenses: 

The standard mileage rate. 

A fixed and variable rate (FAVR). 

2. For per diem amounts: 

The regular federal per diem rate. 

The standard meal allowance.  

c. The high-low rate. 

Car allowance. Your employee is considered 
to have accounted to you for car expenses that 
do not exceed the standard mileage rate. Be-
ginning in 2016, the standard business mileage 
rate is 54 cents per mile. 

You can choose to reimburse your employ-
ees using an FAVR allowance. This is an allow-
ance that includes a combination of payments 
covering fixed and variable costs, such as a 
cents-per-mile rate to cover your employees' 
variable operating costs (such as gas, oil, etc.) 
plus a flat amount to cover your employees' 
fixed costs (such as depreciation, insurance, 
etc.). For information on using an FAVR allow-
ance, see Revenue Procedure 2010-51, availa-
ble at IRS.gov1trb/2010-51 !RB/arl4.html, and 
Notice 2016-1, available at JRS.gov/irb/  
2016-02 IRB/ar08.html. 

Per diem allowance. If your employee ac-
tually substantiates to you the other elements 
(discussed earlier) of the expenses reimbursed 
using the per diem allowance, how you report 
and deduct the allowance depends on whether 
the allowance is for lodging and meal expenses 
or for meal expenses only and whether the al-
lowance is more than the federal rate. 

Regular federal per diem rate. The regu-
lar federal per diem rate is the highest amount 
the federal government will pay to its employ-
ees while away from home on travel. It has the 
following two components. 

Lodging expense. 

Meal and incidental expense (M&IE). 

Standard meal allowance. The federal 
rate for M&IE is the standard meal allowance. 
You can pay only an M&IE allowance to em-
ployees who travel away from home if: 

• You pay the employee for actual expenses 
for lodging based on receipts submitted to 
you, 

• You provide for the lodging, 
• You pay for the actual expense of the lodg-

ing directly to the provider, 
• You don't have a reasonable belief that 

lodging expenses were incurred by the 
employee, or 

• The allowance is figured on a basis similar 
to that used in figuring the employee's wa-
ges (that is, number of hours worked or 
miles traveled). 

Per diem rates online. You can access 
per diem rates at GSA .gov/perdiem. 

High-low method. This is a simplified 
method of figuring the federal per diem rate for 
travel within the continental United States. It 
eliminates the need to keep a current list of the 
per diem rate for each city. 

Under the high-low method, the per diem 
amount for travel during January through Sep-
tember of 2016 is $275 ($68 for M&IE) for cer-
tain high-cost locations. All other areas have a 
per diem amount of $185 ($57 for vl&lE). The 
high-cost localities eligible for the higher per 
diem amount under the high-low method are lis-
ted in Notice 2016-58, available at IRS.qov/ 
2016-41 !RB/ar06.h Em!. 

Effective October 1, 2016, the per diem rate 
for high-cost locations increased to $282 ($68 
for M&IE). The rate for all other locations in-
creased to $189 ($57 for M&IE). For October, 
November, and December 2016, you can either 
continue to use the rates described in the pre-
ceding paragraph or change to the new rates. 
However, you must use the same rate for all 
employees reimbursed under the high-low 
method. 

For more information about the high-low 
method, see Notice 2016-58, available at 
1RSgov/irb/2016-4 1 1Rar06.htt!. See 

for the current per diem rates 
for all locations. 

Reporting per diem and car allowances. 
The following discussion explains how to report 
per diem and car allowances. The manner in 
which you report them depends on how the al-
lowance compares to the federal rate. See Ta-
ble 11-1. 

Federal rate. The federal rate can be figured The rates are different for different locations. 
using any one of the following methods. See GSA.ciov/perdiem for the per diem rates in 

the continental United States. 
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Allowance less than or equal to the fed-
eral rate. If your allowance for the employee is 
less than or equal to the appropriate federal 
rate, that allowance isn't included as part of the 
employee's pay in box 1 of the employee's 
Form W-2. Deduct the allowance as travel ex-
penses (including meals that may be subject to 
the 50% limit, discussed later). See How to de-
duct under Accountable Plans, earlier. 

Allowance more than the federal rate. If 
your employee's allowance is more than the ap-
propriate federal rate, you must report the al-
lowance as two separate items. 

Include the allowance amount up to the fed-
eral rate in box 12 (code L) of the employee's 
Form W-2. Deduct it as travel expenses (as ex-
plained above). This part of the allowance is 
treated as reimbursed under an accountable 
plan. 

Include the amount that is more than the 
federal rate in box 1 (and in boxes 3 and 5 if 
they apply) of the employee's Form W-2. De-
duct it as wages subject to income tax withhold-
ing, social security, Medicare, and federal un-
employment taxes. This part of the allowance is 
treated as reimbursed under a nonaccountable 
plan as explained later under Nonaccountable 
Plans. 

Meals and Entertainment 

Under an accountable plan, you can generally 
deduct only 50% of any otherwise deductible 
business-related meal and entertainment ex-
penses you reimburse your employees. The de-
duction limit applies even if you reimburse them 
for 100% of the expenses. 

Application of the 50% limit. The 50% de-
duction limit applies to reimbursements you 
make to your employees for expenses they in-
cur for meals while traveling away from home 
on business and for entertaining business cus-
tomers at your place of business, a restaurant, 
or another location. It applies to expenses in-
curred at a business convention or reception, 
business meeting, or business luncheon at a 
club. The deduction limit may also apply to 
meals you furnish on your premises to your em-
ployees. 

Related expenses. Taxes and tips relating 
to a meal or entertainment activity you reim-
burse to your employee under an accountable 
plan are included in the amount subject to the 
50% limit. Reimbursements you make for ex-
penses, such as cover charges for admission to 
a nightclub, rent paid for a room to hold a dinner 
or cocktail party, or the amount you pay for 
parking at a sports arena, are all subject to the 
50% limit. However, the cost of transportation to 
and from an otherwise allowable business meal 
or a business-related entertainment activity isn't 
subject to the 50% limit. 

Amount subject to 50% limit. If you provide 
your employees with a per diem allowance only 
for meat and incidental expenses, the amount 
treated as an expense for food and beverages 
is the lesser of the following. 

• The per diem allowance. 
• The federal rate for M&lE. 

If you provide your employees with a per 
diem allowance that covers lodging, meals, and 
incidental expenses, you must treat an amount 
equal to the federal M&lE rate for the area of 
travel as an expense for food and beverages. If 
the per diem allowance you provide is less than 
the federal per diem rate for the area of travel, 
you can treat 40% of the per diem allowance as 
the amount for food and beverages. 

Meal expenses when subject to "hours of 
service" limits. You can deduct 80% of the 
cost of reimbursed meals your employees con-
sume while away from their tax home on busi-
ness during, or incident to, any period subject to 
the Department of Transportation's 'hours of 
service" limits. 

See Pub. 463 for a detailed discussion of in-
dividuals subject to the Department of Trans-
portation's "hours of service" limits. 

De minimis (minimal) fringe benefit. The 
50% limit doesn't apply to an expense for food 
or beverage that is excluded from the gross in-
come of an employee because it is a de minimis 
fringe benefit. See Pub.15-B for additional infor-
mation on de minimis fringe benefits. 

Company cafeteria or executive dining 
room. The cost of food and beverages you 
provide primarily to your employees on your 
business premises is deductible. This includes 
the cost of maintaining the facilities for provid-
ing the food and beverages. These expenses 
are subject to the 50% limit unless they qualify 
as a de minimis fringe benefit, as just dis-
cussed, or unless they are compensation to 
your employees (explained later). 

Employee activities. The expense of provid-
ing recreational, social, or similar activities (in-
cluding the use of a facility) for your employees 
is deductible and isn't subject to the 50% limit. 
The benefit must be primarily for your employ-
ees who aren't highly compensated. 

For this purpose, a highly compensated em-
ployee is an employee who meets either of the 
following requirements. 

Owned a 10% or more interest in the busi-
ness during the year or the preceding 
year. An employee is treated as owning 
any interest owned by his or her brother, 
sister, spouse, ancestors, and lineal de-
scendants. 

Received more than $120,000 in pay for 
the preceding year. You can choose to in-
clude only employees who were also in 
the top 20% of employees when ranked by 
pay for the preceding year. 

For example, the expenses for food, bever-
ages, and entertainment for a company-wide 
picnic aren't subject to the 50% limit. 

Meals or entertainment treated as compen-
sation. The 50% limit doesn't apply to either of 
the following. 

1. Expenses for meals or entertainment that 
you treat as: 

a. Compensation to an employee who 
was the recipient of the meals or en-
tertainment, and 

b. Wages subject to withholding of fed-
eral income tax. 

2. Expenses for meals or entertainment if: 

A recipient of the meals or entertain-
ment who isn't your employee has to 
include the expenses in gross income 
as compensation for services or as a 
prize or award; and 

You include that amount on a Form 
1099-MISC issued to the recipient, if a 
Form 1099-MISC is required. 

Sales of meals or entertainment. You can 
deduct the cost of meals or entertainment (in-
cluding the use of facilities) you sell to the pub-
lic. For example, if you run a nightclub, your ex-
pense for the entertainment you furnish to your 
customers, such as a floor show, is a business 
expense that is fully deductible. The 50% limit 
doesn't apply to this expense. 

Providing meals or entertainment to gen-
eral public to promote goodwill. You can 
deduct the cost of providing meals, entertain-
ment, or recreational facilities to the general 
public as a means of advertising or promoting 
goodwill in the community. The 50% limit 
doesn't apply to this expense. 

Director, stockholder, or employee meet-
ings. You can deduct entertainment expenses 
directly related to business meetings of your 
employees, partners, stockholders, agents, or 
directors. You can provide some minor social 
activities, but the main purpose of the meeting 
must be your company's business. These ex-
penses are subject to the 50% limit. 

Trade association meetings. You can deduct 
expenses directly related to and necessary for 
attending business meetings or conventions of 
certain tax-exempt organizations. These organi-
zations include business leagues, chambers of 
commerce, real estate boards, and trade and 
professional associations. 

Nonaccountable Plans 
A nonaccountable plan is an arrangement that 
doesn't meet the requirements for an accounta-
ble plan. All amounts paid, or treated as paid, 
under a nonaccountable plan are reported as 
wages on Form W-2. The payments are subject 
to income tax withholding, social security, Medi-
care, and federal unemployment taxes. You can 
deduct the reimbursement as compensation or 
wages only to the extent it meets the deductibil-
ity tests for employees' pay in chapter 2. Deduct 
the allowable amount as compensation or wa-
ges on the appropriate line of your income tax 
return, as provided in its instructions. 

Miscellaneous Expenses 
In addition to travel, meal, and entertainment 
expenses, there are other expenses you can 
deduct. 

Advertising expenses. You generally can de-
duct reasonable advertising expenses that are 
directly related to your business activities. 
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Generally, you can't deduct amounts paid to in-
fluence legislation (for example, lobbying). For 
more information, see Lobbying expenses, 
later. 

You can usually deduct as a business ex-
pense the cost of institutional or goodwill adver-
tising to keep your name before the public if it 
relates to business you reasonably expect to 
gain in the future. For example, the cost of ad-
vertising that encourages people to contribute 
to the Red Cross, to buy U.S. Savings Bonds, 
or to participate in similar causes is usually de-
ductible. 

Anticipated liabilities. Anticipated liabilities or 
reserves for anticipated liabilities aren't deducti-
ble. For example, assume you sold 1-year TV 
service contracts this year totaling $50,000. 
From experience, you know you will have ex-
penses of about $15,000 in the coming year for 
these contracts. You can't deduct any of the 
$15,000 this year by charging expenses to a re-
serve or liability account. You can deduct your 
expenses only when you actually pay or accrue 
them, depending on your accounting method. 

Bribes and kickbacks. Engaging in the pay-
ment of bribes or kickbacks is a serious criminal 
matter. Such activity could result in criminal 
prosecution. Any payments that appear to have 
been made, either directly or indirectly, to an of-
ficial or employee of any government or an 
agency or instrumentality of any government 
aren't deductible for tax purposes and are in vi-
olation of the law. 

Payments paid directly or indirectly to a per-
son in violation of any federal or state law (but 
only if that state law is generally enforced, de-
fined below) that provides for a criminal penalty 
or for the loss of a license or privilege to engage 
in a trade or business aren't allowed as a de-
duction for tax purposes. 

Meaning of "generally enforced." A state 
law is considered generally enforced unless it is 
never enforced or enforced only for infamous 
persons or persons whose violations are extra-
ordinarily flagrant. For example, a state law is 
generally enforced unless proper reporting of a 
violation of the law results in enforcement only 
under unusual circumstances. 

Kickbacks. A kickback is a payment for re-
ferring a client, patient, or customer. The com-
mon kickback situation occurs when money or 
property is given to someone as payment for in-
fluencing a third party to purchase from, use the 
services of, or otherwise deal with the person 
who pays the kickback. In many cases, the per-
son whose business is being sought or enjoyed 
by the person who pays the kickback isn't 
aware of the payment. 

For example, the Yard Corporation is in the 
business of repairing ships. It returns 10% of 
the repair bills as kickbacks to the captains and 
chief officers of the vessels it repairs. Although 
this practice is considered an ordinary and nec-
essary expense of getting business, it is clearly 
a violation of a state law that is generally en-
forced. These expenditures aren't deductible 
for tax purposes, whether or not the owners of 
the shipyard are subsequently prosecuted. 

Form 1099-MISC. It doesn't matter 
whether any kickbacks paid during the tax year  

are deductible on your income tax return in re-
gards to information reporting. See Form 
1099-MISC for more information. 

Car and truck expenses. The costs of operat-
ing a car, truck, or other vehicle in your busi-
ness are deductible. For more information on 
how to figure your deduction, see Pub. 463. 

Charitable contributions. Cash payments to 
an organization, charitable or otherwise, may 
be deductible as business expenses if the pay-
ments aren't charitable contributions or gifts 
and are directly related to your business. If the 
payments are charitable contributions or gifts, 
you can't deduct them as business expenses. 
However, corporations (other than S corpora-
tions) can deduct charitable contributions on 
their income tax returns, subject to limitations. 
See the Instructions for Form 1120 for more in-
formation. Sole proprietors, partners in a part-
nership, or shareholders in an S corporation 
may be able to deduct charitable contributions 
made by their business on Schedule A (Form 
1040). 

Example. You paid $15 to a local church 
for a half-page ad in a program for a concert it is 
sponsoring. The purpose of the ad was to en-
courage readers to buy your products. Your 
payment isn't a charitable contribution. You can 
deduct it as an advertising expense. 

Example. You made a $100,000 donation 
to a committee organized by the local Chamber 
of Commerce to bring a convention to your city, 
intended to increase business activity, including 
yours. Your payment isn't a charitable contribu-
tion. You can deduct it as a business expense. 

See Pub. 526 for a discussion of donated in-
ventory, including capital gain property. 

Club dues and membership fees. Generally, 
you can't deduct amounts paid or incurred for 
membership in any club organized for business, 
pleasure, recreation, or any other social pur-
pose. This includes country clubs, golf and ath-
letic clubs, hotel clubs, sporting clubs, airline 
clubs, and clubs operated to provide meals un-
der circumstances generally considered to be 
conducive to business discussions. 

Exception. The following organizations 
aren't treated as clubs organized for business, 
pleasure, recreation, or other social purpose 
unless one of the main purposes is to conduct 
entertainment activities for members or their 
guests or to provide members or their guests 
with access to entertainment facilities. 

• Boards of trade. 
• Business leagues. 
• Chambers of commerce. 
• Civic or public service organizations. 
• Professional organizations such as bar as-

sociations and medical associations. 
• Real estate boards. 
• Trade associations. 

Credit card convenience fees. Credit card 
companies charge a fee to businesses who ac-
cept their cards. This fee when paid or incurred 
by the business can be deducted as a business 
expense. 

Damages recovered. Special rules apply to 
compensation you receive for damages sus-
tained as a result of patent infringement, breach 
of contract or fiduciary duty, or antitrust viola-
tions. You must include this compensation in 
your income. However, you may be able to take 
a special deduction. The deduction applies only 
to amounts recovered for actual economic in-
jury, not any additional amount. The deduction 
is the smaller of the following. 

• The amount you received or accrued for 
damages in the tax year reduced by the 
amount you paid or incurred in the year to 
recover that amount. 

• Your losses from the injury you haven't de-
ducted. 

Demolition expenses or losses. Amounts 
paid or incurred to demolish a structure aren't 
deductible. These amounts are added to the 
basis of the land where the demolished struc-
ture was located. Any loss for the remaining un-
depreciated basis of a demolished structure 
wouldn't be recognized until the property is dis-
posed of. 

Education expenses. Ordinary and neces-
sary expenses paid for the cost of the education 
and training of your employees are deductible. 
See Education  fpenses  in chapter  

You can also deduct the cost of your own 
education (including certain related travel) rela-
ted to your trade or business. You must be able 
to show the education maintains or improves 
skills required in your trade or business, or that 
it is required by law or regulations, for keeping 
your license to practice, status, or job. For ex-
ample, an attorney can deduct the cost of at-
tending Continuing Legal Education (CLE) 
classes that are required by the state bar asso-
ciation to maintain his or her license to practice 
law. 

Education expenses you incur to meet the 
minimum requirements of your present trade or 
business, or those that qualify you for a new 
trade or business, aren't deductible. This is true 
even if the education maintains or improves 
skills presently required in your business. For 
more information on education expenses, see 
Pub. 970. 

Franchise, trademark, trade name. If you 
buy a franchise, trademark, or trade name, you 
can deduct the amount you pay or incur as a 
business expense only if your payments are 
part of a series of payments that are: 

Contingent on productivity, use, or dispo-
sition of the item; 

Payable at least annually for the entire 
term of the transfer agreement; and 

Substantially equal in amount (or payable 
under a fixed formula). 

When determining the term of the transfer 
agreement, include all renewal options and any 
other period for which you and the transferor 
reasonably expect the agreement to be re-
newed. 

A franchise includes an agreement that 
gives one of the parties to the agreement the 
right to distribute, sell, or provide goods, serv-
ices, or facilities within a specified area. 
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Impairment-related expenses. If you are dis-
abled, you can deduct expenses necessary for 
you to be able to work (impairment-related ex-
penses) as a business expense, rather than as 
a medical expense. 

You are disabled if you have either of the fol-
lowing. 

• A physical or mental disability (for exam-
ple, blindness or deafness) that function-
ally limits your being employed. 

• A physical or mental impairment that sub-
stantially limits one or more of your major 
life activities. 

The expense qualifies as a business ex-
pense if all the following apply. 

• Your work clearly requires the expense for 
you to satisfactorily perform that work. 

• The goods or services purchased are 
clearly not needed or used, other than inci-
dentally, in your personal activities. 

• Their treatment isn't specifically provided 
for under other tax law provisions. 

Example. You are blind. You must use a 
reader to do your work, both at and away from 
your place of work. The readers services are 
only for your work. You can deduct your expen-
ses for the reader as a business expense. 

Internet-related expenses. Generally, you 
can deduct Internet-related expenses including 
domain registration fees and webmaster con-
sulting costs. If you are starting a business, you 
may have to amortize these expenses as 
start-up costs. For more information about am-
ortizing start-up and organizational costs, see 
chapter 8. 

Interview expense allowances. Reimburse-
ments you make to job candidates for transpor-
tation or other expenses related to interviews 
for possible employment aren't wages. You can 
deduct the reimbursements as a business ex-
pense. However, expenses for food, bever-
ages, and entertainment are subject to the 50% 
limit discussed earlier under Meals and Enter-
tainment. 

Legal and professional fees. Fees charged 
by accountants and attorneys that are ordinary 
and necessary expenses directly related to op-
erating your business are deductible as busi-
ness expenses. However, usually legal fees 
you pay to acquire business assets aren't de-
ductible. These costs are added to the basis of 
the property. 

Fees that include payments for work of a 
personal nature (such as drafting a will, or dam-
ages arising from a personal injury) aren't al-
lowed as a business deduction on Schedule C 
(Form 1040) or Schedule C-EZ (Form 1040). If 
the invoice includes both business and per-
sonal charges, figure the business portion as 
follows: multiply the total amount of the bill by a 
fraction, the numerator of which is the amount 
attributable to business matters, the denomina-
tor of which is the total amount paid. The result 
is the portion of the invoice attributable to busi-
ness expenses. The portion attributable to per-
sonal matters is the difference between the total 
amount and the business portion (figured 
above). 

Legal fees relating to personal tax advice 
may be deductible on Schedule A (Form 1040), 
if you itemize deductions. However, the deduc-
tion is subject to the 2% limitation on miscella-
neous itemized deductions. For more informa-
tion, see Pub. 529. 

Tax preparation fees. The cost of hiring a 
tax professional, such as a Certified Public Ac-
countant (CPA), to prepare that part of your tax 
return relating to your business as a sole pro-
prietor is deductible on Schedule C (Form 
1040) or Schedule C-EZ (Form 1040). Any re-
maining cost may be deductible on Schedule A 
(Form 1040) if you itemize deductions. 

You can also claim a business deduction for 
amounts paid or incurred in resolving asserted 
tax deficiencies for your business operated as a 
sole proprietor. 

Licenses and regulatory fees. Licenses and 
regulatory fees for your trade or business paid 
annually to state or local governments generally 
are deductible. Some licenses and fees may 
have to be amortized. See chanter  for more 
information. 

Lobbying expenses. Generally, lobbying ex-
penses aren't deductible. Lobbying expenses 
include amounts paid or incurred for any of the 
following activities. 

• Influencing legislation. 
• Participating in or intervening in any politi-

cal campaign for, or against, any candidate 
for public office. 

• Attempting to influence the general public, 
or segments of the public, about elections, 
legislative matters, or referendums. 

• Communicating directly with covered ex-
ecutive branch officials (defined later) in 
any attempt to influence the official actions 
or positions of those officials. 

• Researching, preparing, planning, or coor-
dinating any of the preceding activities. 

Your expenses for influencing legislation 
and communicating directly with a covered ex-
ecutive branch official include a portion of your 
labor costs and general and administrative 
costs of your business. For information on mak-
ing this allocation, see section 1.162-28 of the 
regulations. 

You can't claim a charitable or business ex-
pense deduction for amounts paid to an organi-
zation if both of the following apply. 

• The organization conducts lobbying activi-
ties on matters of direct financial interest to 
your business. 

• A principal purpose of your contribution is 
to avoid the rules discussed earlier that 
prohibit a business deduction for lobbying 
expenses. 

If a tax-exempt organization, other than a 
section 501(c)(3) organization, provides you 
with a notice on the part of dues that is allocable 
to nondeductible lobbying and political expen-
ses, you can't deduct that part of the dues. 

Covered executive branch official. For 
purposes of this discussion, a covered execu-
tive branch official is any of the following. 

The President. 

The Vice President. 

Any officer or employee of the White 
House Office of the Executive Office of the 
President and the two most senior level of-
ficers of each of the other agencies in the 
Executive Office. 

Any individual who: 

Is serving in a position in Level I of the 
Executive Schedule under section 
5312 of title 5, United States Code; 

Has been designated by the Presi-
dent as having Cabinet-level status; 
or 

Is an immediate deputy of an individ-
ual listed in item (a) or (b). 

Exceptions to denial of deduction. The 
general denial of the deduction doesn't apply to 
the following. 
• Expenses of appearing before, or commu-

nicating with, any committee or member of 
any local council or similar governing body 
concerning its legislation (local legislation) 
if the legislation is of direct interest to you, 
or to you and an organization of which you 
are a member. An Indian tribal government 
is treated as a local council or similar gov-
erning body. 

• Any in-house expenses for influencing leg-
islation and communicating directly with a 
covered executive branch official if those 
expenses for the tax year don't exceed 
$2,000 (excluding overhead expenses). 

• Expenses incurred by taxpayers engaged 
in the trade or business of lobbying (pro-
fessional lobbyists) on behalf of another 
person (but does apply to payments by the 
other person to the lobbyist for lobbying 
activities). 

Moving machinery. Generally, the cost of 
moving machinery from one city to another is a 
deductible expense. So is the cost of moving 
machinery from one plant to another, or from 
one part of your plant to another. You can de-
duct the cost of installing the machinery in the 
new location. However, you must capitalize the 
costs of installing or moving newly purchased 
machinery. 

Outplacement services. The costs of out-
placement services you provide to your employ-
ees to help them find new employment, such as 
career counseling, résumé assistance, skills as-
sessment, etc., are deductible. 

The costs of outplacement services may 
cover more than one deduction category. For 
example, deduct as a utilities expense the cost 
of telephone calls made under this service and 
deduct as a rental expense the cost of renting 
machinery and equipment for this service. 

For information on whether the value of out-
placement services is includible in your employ-
ees' income, see Pub. 15-B. 

Penalties and fines. Penalties paid for late 
performance or nonperformance of a contract 
are generally deductible. For instance, you own 
and operate a construction company. Under a 
contract, you are to finish construction of a 
building by a certain date. Due to construction 
delays, the building isn't completed and ready 
for occupancy on the date stipulated in the 
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only for the tax year in which it is a proper de-
duction under your accounting method. For ex-
ample, if you use the accrual method, you are 
entitled to the deduction or credit in the tax year 
in which the obligation for the repayment ac-
crues. 

Subscriptions. Subscriptions to professional, 
technical, and trade journals that deal with your 
business field are deductible. 

Supplies and materials. Unless you have de-
ducted the cost in any earlier year, you gener-
ally can deduct the cost of materials and sup-
plies actually consumed and used during the 
tax year. 

If you keep incidental materials and supplies 
on hand, you can deduct the cost of the inci-
dental materials and supplies you bought during 
the tax year if all the following requirements are 
met. 

• You don't keep a record of when they are 
used. 

• You don't take an inventory of the amount 
on hand at the beginning and end of the 
tax year. 

• This method doesn't distort your income. 

You can also deduct the cost of books, pro-
fessional instruments, equipment, etc., if you 
normally use them within a year. However, if the 
usefulness of these items extends substantially 
beyond the year they are placed in service, you 
generally must recover their costs through de-
preciation. For more information regarding de-
preciation, see Pub. 946. 

Utilities. Business expenses for heat, lights, 
power, telephone service, and water and sew-
erage are deductible. However, any part due to 
personal use isn't deductible. 

Telephone. You can't deduct the cost of 
basic local telephone service (including any 
taxes) for the first telephone line you have in 
your home, even if you have an office in your 
home. However, charges for business long-dis-
tance phone calls on that line, as well as the 
cost of a second line into your home used ex-
clusively for business, are deductible business 
expenses. - 

12. 

How To Get Tax 
Help 
Do you need help with a tax issue or preparing 
your tax return, or do you need a free publica-
tion or form? 

Small Business and Self-Employed (SB/SE) 
Tax Center. SB/SE serves taxpayers who file 
Form 1040, Schedules C, E, F, or Form 2106, 
as well as small businesses with assets under 
$10 million. 

A-Z Index for Business. Find it fast! Know 
what you're looking for and want to find it fast? 
Select business topics using our A-Z listing, or 
by business type such as sole proprietor, cor-
poration, etc. We also provide links to major 
business subjects, such as Business Expenses, 
which provide a gateway to all related informa-
tion on those subjects. 

• Small Business Forms and Publications. 
You can download forms and publications 
for small business and self-employed indi-
viduals. 

• EmyerlD Numbers ElNs. Find out 
about ElNs or apply for one online. 

• c-File Form 940. 941, or 944 for Small 
Businesses. Learn your options for e-filing 
Form 940, 941, or 944 for small busi-
nesses. 

• Starting. Operating, or Closing a Business. 
Important tax information related to the 
various stages of owning a business. 

• Employment Taxes. Federal income tax, 
social security and Medicare taxes, FUTA, 
self-employment tax, and more. 

• independent Contractor (Self-Employedl 
or Employee? It is critical that you, the em-
ployer, correctly determine whether the in-
dividuals providing services are employees 
or independent contractors. 

• Self-Emoloved individuals Tax Center. The 
basics on self-employment, filing require-
ments, and reporting responsibilities for in-
dependent contractors. 

• Information Return Filing Requirements. If 
you made or received a payment as a 
small business or self-employed individual, 
you are most likely required to file an infor-
mation return to the IRS. 

• IRS Video Portal. Video, webinars, and au-
dio presentations for small businesses, in-
dividuals, and tax pros. 

• Small Business Events. Workshops and 
webinars on a variety of topics for small 
businesses. 

• Online Tools & Educational Products. 
Choose from a variety of products, includ-
ing the Tax Calendar desktop tool, to help 
you learn about business taxes on your 
own time, and at your own pace. 

• Subscribe to c-News. A free electronic 
mail service keeping you up to date on tax 
topics. 

Requirements for filing. If you made or re-
ceived a payment during the calendar year as a 
small business or self-employed individual, you 
are most likely required to file an information re-
turn to the IRS. For more information, see Am! 
required to File a Form 1099 or Other 
Information Return? on lRS.gov. 

Preparing and filing your tax return. Find 
free options to prepare and file your return on 
lRS.gov  or in your local community if you qual-
ity. 

The Volunteer Income Tax Assistance 
(VITA) program offers free tax help to people 
who generally make $54,000 or less, persons 
with disabilities, the elderly, and limited-Eng-
lish-speaking taxpayers who need help prepar-
ing their own tax returns. The Tax Counseling 
for the Elderly (TCE) program offers free tax 
help for all taxpayers, particularly those who are  

60 years of age and older. TCE volunteers spe-
cialize in answering questions about pensions 
and retirement-related issues unique to seniors. 

You can go to lRS.qov/filing to see your op-
tions for preparing and filing your return which 
include the following. 

• Free File. Go to IRS.qov/free file. See if 
you qualify to use brand-name software to 
prepare and c-file your federal tax return 
for free. 

• VITA. Go to IRS.gov/vita,  download the 
free IRS2Go app, or call 1-800-906-9887 
to find the nearest VITA location for free 
tax preparation. 

• ICE. Go to IRS.gp v/toe, download the free 
IRS2Go app, or call 1-888-227-7669 to 
find the nearest TCE location for free tax 
preparation. 

People who are deaf, hard of hearing, or 
have a speech disability and who have access 
to TTY/TDD equipment can call toll free 
1-800-829-4059. Deaf or hard-of-hearing indi-
viduals can also contact the IRS through relay 
services such as the Federal Relay Service, 
available at GSA. gg.v/fegrela. 

How to choose a tax return preparer. If you 
choose to have someone prepare your tax re-
turn, choose that preparer wisely. A paid tax re-
turn preparer is primarily responsible for the 
overall substantive accuracy of your tax return 
and, by law, is required to sign the return and 
include their preparer tax identification number 
(PTIN) on it. Although the tax return preparer 
signs the return, you are ultimately responsible 
for the accuracy of every item reported on your 
return. Anyone paid to prepare tax returns for 
others should have a thorough understanding of 
tax matters and is required to have a PTIN. You 
may want to ask friends, co-workers, or your 
employer for help in selecting a competent tax 
return preparer. 

For your convenience, the IRS provides an 
online database for all Authorized IRS c-file 
Providers that choose to be included in the da-
tabase. You can locate the closest Authorized 
IRS c-file Providers in your area where you can 
electronically file your tax return. For more infor-
mation on finding a tax return preparer who pro-
vides IRS c-file, see Authorized IRS c-file 
Providers for Individuals on IRS.gov, or go to 
IRS.gov/uac/Authorized-!RS-e-file-Providers-
for-Individuals. The inclusion in this database 
does not constitute any endorsement by the 
IRS of the c-file Providers listed in this database 
or any of the products or services that they pro-
vide. You should always be sure to conduct 
your own due diligence when selecting an c-file 
Provider. In addition to the Authorized IRS c-file 
Provider locator tool above, you can also find 
professional help through the IRS Tax 
Professional Partner page at IRS.qov/Tax-
Pro fessionals/!RSTaxProAssociationPartners. 

Choose a tax return preparer you will be 
able to contact in case the IRS examines your 
return and has questions regarding how your 
return was prepared. You can designate your 
paid tax return preparer or another third party to 
speak to the IRS concerning the preparation of 
your return, payment/refund issues, and mathe-
matical errors. The third party authorization 
checkbox on Form 1040, Form 1040A, and 
Form 1040EZ gives the designated party the 
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Accounting for Sticky Fingers 
August 1, 1999 

In the crime of embezzlement, there are tax implications for both the embezzler 
and the embezzled. 

Embezzled income is taxable to the person who does the embezzling (revenue 
ruling 61-185, 1961-2 CB 9; revenue ruling 65-254, 1965-2 CB 50; James v. 
United States, 366 US 213 (1961), Ct. D. 1863). The embezzled amount should 
be included in the embezzler's gross income in the year of the embezzlement. In 
addition, the embezzler/employee may be subject to self-employment taxes on 
the embezzled amount. 

Since the embezzlement constitutes income to the embezzler, the entity that has 
suffered the loss should report it to the IRS. 

Proper reporting of the embezzled income to the IRS will provide the employer 
with documentation for deducting its loss and also meet the filing requirements 
of section 6721 and section 6722. It will, in addition, alert the IRS to possible 
unreported income by the employee. 

The employer should report the embezzled income on form 1099-MISC as non-
employee-compensation. The employer must prepare a form 1099-MISC for each 
tax year the employee embezzled funds. 

Restoration of embezzled funds does not affect the reporting requirement. 
Income is recognized at the time the embezzler takes control of the funds 
( Ernestine K. Alcorn, TC Memo 1969-751), and, is, therefore, not affected by 
subsequent restitution. Thus the embezzler would be required to report the 
restitution as a miscellaneous itemized deduction subject to the two-percent 
adjusted gross income exclusion in the year of the restitution. 

The following example shows how embezzled income should be reported for tax 
purposes. 

An organization's bookkeeper embezzled funds for three calendar years 
beginning in 1996. The company dismissed the employee in 1998 when it 
discovered his theft. At that time, the organization decided to prosecute, and the 
employee made a $5,000 payment in restitution. The amounts embezzled were 



$5,000 in 1996, $30,000 in 1997, and $10,000 in 1998. 

The company must file 1099-MISC forms with the IRS for the tax years 1996 
through 1998. 

In 1998, the embezzler would have an additional $10,000 in gross income but 
could include the $5,000 restitution payment as a miscellaneous itemized 
deduction. As the $10,000 may be subject to self-employment taxes as well as 
income taxes, the $5,000 payment would be the only reduction of the embezzler's 
increased taxable income. 

The embezzler would also be subject to penalties if the additional income for the 
1996 and 1997 tax years was not reported. The embezzler would have to file 
amended returns for those two years, and the income might be subject to self-
employment taxes. 

The IRS offers the embezzler two options for reporting the increased income. If 
the embezzled funds are from self-employment activity schedule C or schedule 
C-EZ should be used and the amount is subject to self-employment taxes. If not, 
the embezzled funds can be reported on line 21 of form 1040 and are not subject 
to self-employment taxes. 

Observation: Taxpayers who embezzle funds over several tax periods are subject 
to a variety of income taxes and penalties. Companies that have been embezzled 
are subject to additional reporting requirements. 

If the amounts embezzled cannot be absolutely determined, it is the 
responsibility of the embezzler to prove to the IRS that the amounts reported by 
his or her employer to the IRS are not correct. Such evidence could benefit an 
employer during legal proceedings against the embezzler. 

—P. Michael McLain, CPA, DBA, associate professor of accounting, and Marc I. 
Lebow, CPA, PhD, associate professor of accounting, Hampton University 
Hampton, Virginia. 
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Ahyss Special FL Inc./Wolverine Fireworks Displays, Inc. 
• 320 West 9th 

Anderson, IN 46016 
Phone 989/662-0121 
Phone 317/603-9415 
www.abyssfx.com  

Résumé 
Charles V. Feirunak 

Pyrotechnician 

Training: 
BA (Music with minors in Education and Psychology) Baldwin-Wallace College Fall 1993 
MM (Music: Piano Pedagogy) Kent State University Spring 2000 
Connecticut Pyro Association Safety Course Connecticut Pyro Association May 6, 1998 
Fireworks Safety Course Ohio Fire Academy June 1998 
Pyrotechnics-In-Service Ohio Fire Academy May 16, 2002 
Aerial Fireworks Ohio Fire Academy April 28, 2005 
Aerial Fireworks Ohio Fire Academy April 30, 2008 
Aerial Fireworks Wolverine Fireworks May 3, 2008 
Aerial Fireworks Wolverine Fireworks May 16, 2009 
Fireworks and Pyrotechnics Ohio Fire Academy May 1, 2010 
Aerial Fireworks/DOT Wolverine Fireworks May 22, 2010 
Aerial Fireworks/DOT Wolverine Fireworks May 14, 2011 
Fireworks/DOT Wolverine Fireworks May 5, 2012 
Fireworks and Pyrotechnics Ohio Fire Academy March 31, 2013 
Aerial Fireworks/DOT Wolverine Fireworks May 4, 2013 
Aerial/Indoor/DOT Wolverine Fireworks May 3, 2014 
Fireworks and Pyrotechnics Ohio Fire Academy March 21, 2015 

Licenses: Arkansas: FWS 2010 320 Exp: 3/9/2015 
Detroit, MI: 679 Exp: 8/24/2013 - Lapse 
Illinois: DNR: FOO 5217 Exp: 1/16/2016 

SFM: IL10-OP-00024-0083 1 Exp: 11/1/2016 
Chicago: 2284178 Exp: 9/15/2017 

North Carolina: 1752 Exp: Oct 2013 - Lapse 
Ohio: Fireworks/Pyro/Flame:56-I 8-0051 Exp: 04/01/2016 

Address: 320 West 91h  Street 
- Anderson, IN 46016 - 

Aerial Displays with Various Companies 

Berea, OH 7/4/95 
Brunswick, OH 7/4/96 
Brecksville, OH 7/5/96 
Lodi, OH 7/19/96 
Kelly's Island, OH 7/27/96 
Cuy. County Fair, Berea, OH 8/8/96 
Mayfield Heights, OH 8/24/96 
Orange, OH 9/1/96 
Burton, OH 9/2/96 
U of Akron, OH 9/7/96 
Cleveland Heights, OH 9/8/96 
Ravenna, OH 9/21/96 
Brunswick, OH 10/19/96 
Grafton, OH 10/25/96 
Rocky River, OH 5/10/97 
Warren, OH 5/11/97 
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Austintown, OH 6/7/97 
Lake Milton, OH 6/21/97 
Willoughby Hills, OH 6/28/97 
Rocky River, OH 6/29/97 St. Thomas 
Ravenna, OH 7/4/97 
Bedford, 01-I 7/6/97 
Newport, RI 7/16/97 
Lodi, OH 7/18/97 
Hubbard, OH 7/20/97 
Kirkland, OH 7/27/97 Lake Farm 
Kirkland, OH 8/1/97 Vintage Wine Festival 
Sagamore Hills, OH 8/14/97 State Home 
Mayfield Heights, OH 8/23/97 
Burton, OH 9/1/97 Geauga County Fair 
Cleveland Heights, OH 9/7/97 
Willoughby Hills, OH 9/27/97 Squire's Castle 
Fairview Park, OH 10/9/97 High School 
Akron, OH 10/28/97 Holiday Lights 
Mentor, OH 10/29/97 Holiday Lights 
Akron, OH 1/1/98 First Night 
New Haven, CT 5/6/98 Fire Marshal's Fireworks Safety Course 
Elyria, OH 7/4/98 Elyria Country Club 
Bedford, OH 7/5/98 
Durham, NH 7/3/99 
Ossippee, NH 7/4/99 
New Rochelle, NY 5/2/09 Barge - Gryphon FX 

Indoor Displays with Various Companies 

Cleveland Lumberjacks 
Dole's Campaign, Kirkland, OH 
WWF, Cleveland, OH 
Pyro Demo KSU Basketball, Kent, OH 
Lord of the Dance, Cleveland, OH 
Mary J. Blige, Cleveland, OH 
WWF, Cincinnati, OH 
WWF, Cleveland, OH 
WWF, Cleveland, OH 
WWF, Cincinnati, OH 
WWF, Cleveland, OH 
Brandy, Cincinnati, OH 
Motley Crue, Columbus, OH 
Motley Crue, Cincinnati, OH 
WWF, Cincinnati, OH 
WWF, Dayton, OH 
WWF, Cleveland, OH 
WWF, Cincinnati, OH 
WWF, Columbus, OH 
WWF, Cleveland, OH 
Slipknot, Cleveland, OH 
AC/DC, Cleveland, OH 
WWF, Cleveland, OH 
Motley Crue, Van Wert, OH 
WWF, Cleveland, OH 
Pokemon Live, Columbus, OH 
WWF, Cincinnati, OH 
WWF, Dayton, OH 
WWF, Columbus, OH 
WWF, Cleveland, OH  

January through March 1995 (8 Games) 
10/1/95 
11/9/96 
1/6/97 
4/16-17/97 2 Displays 
8/29/97 
9/8/97 
3/2/98 
6/30/98 
4/10/99 
6/13/99 
6/30/99 
7/11/99 
7/14/99 
11/16/99 
1/29/00 
1/30/00 
5/13/00 
5/14/00 
5/15/00 
6/24/00 
8/4/00 
8/5/00 
9/3/00 
10/17/00 
11/2-4/00 5 Shows 
11/11/00 
11/12/00 
11/13/00 
1/26/01 
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WWF, Columbus, OH 1/30/01 
WWF, Cleveland, OH 3/26/01 
Carman Ministries, Columbus, OH 3/29/01 
WWF, Cincinnati, OH 5/15/01 
WWF, Cleveland, OH 7/22/01 
WWF, Columbus, OH 9/24/01 
WWF, Cincinnati, OH 10/30/01 
WWF, Cleveland, 01-I 11/10/01 
WWF, Cleveland, OH 3/12/02 
WWE, Columbus, OH 6/23/02 
Ted Nugent, Akron Rib Fest, Akron, OH 7/7/02 
WWE, Columbus, OH 11/14/02 
WWE, Columbus, OH 2/17/03 
Carrot Top, Mansfield, OH 4/29/03 
Deep Attack, Cleveland, OH Aug-Oct 2003 
WWE, Columbus, OH 3/30/04 
WWE, Columbus, OH 6/13/04 
WWE, Columbus, OH 8/9/05 
Big & Rich, Cuyahoga Falls, OH 8/12/05 
Big & Rich, Cincinnati, OH 8/13/05 
Rascal Flats, Cincinnati, OH 9/9/05 
Big & Rich, Columbus, OH 9/30/05 
Carrot Top, Mansfield, OH 10/8/05 
Mary J. Blige, Cleveland, OH 7/29/06 
Mary J. Blige, Columbus, OH 8/18/06 
Kings of Leon, Cuyahoga Falls, OH 7/26/10 
Rascal Flatts, Cincinnati, OH 8/6/10 
Toby Keith, Cincinnati, OH 8/27/10 
Kings of Leon, Cincinnati, OH 9/4/10 
Oak Lawn Summer Concert Series, Oak Lawn, 1L 8/21/11 
Alice Cooper, Rockford, IL 6/28/13 

Abyss Special FX, Inc./Wolverine Fireworks Display 

Rib Cook-Off, Berea, OH 5/23/98 Proximate 
Rib Cook-Off, Berea, OH 5/24/98 Proximate 
UPN/WWHO 53, Columbus, OH 9/2/98 Proximate 
Big Walnut, Sunbury, OH 10/16/98 Proximate 
Safety Course, Hinckley, OH 10/20/98 Proximate 
Crestwood High School, Mantua, OH 5/6-8499 Indoor 3 Displays 
OMA Leadership Forum, Cleveland, OH 12/9/99 Indoor 
Aladdin Shriners' Complex, Columbus, OH 1/1/00 Indoor 
Kirby Inc., Cleveland, OH 2/24/00 Indoor 
Kirby Inc. Cleveland, OH 2/26/00 Indoor 
Ohio Credit Union, Cleveland, OH 4/15/00 Indoor 
Crunch, Cleveland, OH 4/27/00 Indoor 
Seawolves, Hartford, CT 4/29/00 Indoor 
Seawolves, Harftord, CT 5/5/00 Indoor 
Seawolves, Harftord, CT 5/19/00 Indoor 
Wolfpack, Hartford, CT 5/24/00 Indoor 
Wolfack, Hartford, CT 5/26/00 Indoor 
Wolfack, Hartford, CT 6/2/00 Indoor 
Seawolves, Harford, CT 6/3/00 Indoor 
Wolfack Calder Cup Celebration, Hartford, CT 6/7/00 Indoor 
Seawolves, Harford, CT 6/16/00 Indoor 
Seawolves, Harford, CT 6/29/00 Indoor 
North Industry, OH 7/1/00 Aerial Display 
Independence, OH 7/2/00 Aerial/Proximate Display 
Elyria Country Club, Elyria, OH 7/4/00 Aerial/Proximate Display 
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Fairview Park, 01-I 7/8/00 Aerial Display 
Seawolves, Hartford, CT 7/13/00 Indoor 
Seawolves, Hartford, CT 7/28/00 Indoor 
Nutmeg State Games, Hartford, CT 7/29/00 Indoor 
Hinckley, OH 175th Celebration 9/3/00 Aerial/Proximate 
South HS, Willoughby, OH 9/29/00 Proximate 
Wolfpack, Hartford, CT 10/7/00 Indoor 
South HS, Willoughby, OH 10/13/00 Proximate 
South HS, Willoughby, OH 10/27/00 Proximate 
Aladdin Shriners' Complex, Columbus, OH 1/1/01 Indoor 
Mansour/Aziz Wedding 3/18/01 Indoor 
Indiana Firebirds, Indianapolis, IN 4/7/01 Indoor 
Indiana Firebirds, Indianapolis, IN 4/14/01 Indoor 
Milwaukee Mustangs, Milwaukee, WI 4/19/01 Indoor 
Indiana Firebirds, Indianapolis, IN 4/27/01 Indoor 
Milwaukee Mustangs, Milwaukee, WI 5/4/01 Indoor 
Indiana Firebirds, Indianapolis, IN 5/5/01 Indoor 
Milwaukee Mustangs, Milwaukee, WI 5/18/01 Indoor 
Indiana Firebirds, Indianapolis, IN 5/25/01 Indoor 
Milwaukee Mustangs, Milwaukee, WI 5/25/01 Indoor 
Berea Rib Cook-off, Berea, OH 5/26/01 Aerial Display 
Berea Rib Cook-off, Berea, OH 5/27/01 Aerial Display 
Indiana Firebirds, Indianapolis, IN 6/15/01 Indoor 
Milwaukee Mustangs, Milwaukee, WI 6/16/01 Indoor 
Indiana Firebirds, Indianapolis, IN 6/30/01 Indoor 
Independence, OH 7/3/01 Aerial Display 
Elyria Country Club, Elyria, OH 7/4/01 Aerial/Proximate Display 
Indiana Firebirds, Indianapolis, IN 7/15/01 Indoor 
Indiana Firebirds, Indianapolis, IN 7/29/01 Indoor 
ArenaBowl XV, Grand Rapids, MI 8/19/01 Indoor 
South H.S., Willoughby, OH 8/24/01 Proximate 
South H.S., Willoughby, OH 9/7/01 Proximate 
South H.S., Willoughby, OH 9/21/01 Proximate 
South H.S., Willoughby, OH 10/5/01 Proximate 
Wolfack, Hartford, CT 10/13/01 Indoor 
South H.S., Willoughby, OH 10/19/01 Proximate 
Crunch Soccer, Cleveland, OH 10/27/01 Indoor 
First Night, Rittman, OH 1/1/02 Aerial 
MISL All-Star Game, Cleveland, OH 2/17/02 Indoor 
Indiana Firebirds, Indianapolis, IN 4/6/02 Indoor 
Indiana Firebirds, Indianapolis, IN 4/19/02 Indoor 
Indiana Firebirds, Indianapolis, IN 5/4/02 Indoor 
Homecoming, North Industry, 01-1 5/10/02 Aerial 
Indiana Firebirds, Indianapolis, IN 5/24/02 Indoor 
Berea Rib Cook-off, Berea, OH 5/26/02 Aerial 
Indiana Firebirds, Indianapolis, IN 5/31/02 Indoor 
Indiana Firebirds, Indianapolis, IN 6/14/02 Indoor 
Richville Homecoming, Navarre, OH 6/28/02 Aerial 
Indiana Firebirds, Indianapolis, IN 6/29/02 Indoor 
Independence, OH 7/3/02 Aerial 
Elyria Country Club, Elyria, OH 7/6/02 Aerial 
Indiana Firebirds, Indianapolis, IN 7/14/02 Indoor 
First Merit Bank, Cleveland, OH 7/23/02 Indoor 
Nutmeg State Games, New Haven, CT 7/27/02 Proximate 
Arenabowl XVI, San Jose, CA 8/18/02 Indoor 
South HS, Willoughby, OH 8/30/02 Proximate 
U of Pittsburgh, Pittsburgh, PA 9/5/02 Proximate 
South HS, Willoughby, OH 9/13/02 Proximate 
South HS, Willoughby, OH 9/27/02 Proximate 
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Digeronimo/Sanuk Wedding, Cleveland, 01-1 9/28/02 Indoor 
South HS, Willoughby, OH 10/11/02 Proximate 
South HS, Willoughby, OH . 10/25/02 Proximate 
KSU, New Philadelphia, OH 11/20/02 Proximate 
Aladdin Shtiners' Complex, Columbus, OH 1/1/03 Indoor 
Schwan's Convention, Pittsburgh, PA 2/8/03 Indoor 
Indiana Firebirds, Indianapolis, IN 2/16/03 Indoor 
Indiana Firebirds, Indianapolis, IN 2/23/03 Indoor 
Indiana Firebirds, Indianapolis, IN 3/2/03 Indoor 
Indiana Firebirds, Indianapolis, IN 3/16/03 Indoor 
Indiana Firebirds, Indianapolis, IN 3/23/03 Indoor 
Indiana Firebirds, Indianapolis, IN 4/5/03 Indoor 
Indiana Firebirds, Indianapolis, IN 4/13/03 Indoor 
Indiana Firebirds, Indianapolis, IN 5/4/03 Indoor 
Berea Rib Cook-Off, Berea, OH 5/25/03 Aerial 
Richville Homecoming, Navarre, OH .  6/27/03 Aerial 
Independence, OH 7/3/03 Aerial 
Berea, OH 7/4/03 Aerial 
Elyria Country Club, Elyria, OH 7/5/03 Aerial 
Nutmeg State Games, New London, CT 7/12/03 Proximate 
South HS, Willoughby, OH 8/22/03 Proximate 
South HS, Willoughby, OH . 9/5/03 Proximate 
South HS, Willoughby, OH 9/19/03 Proximate 
South HS, Willoughby, OH 10/3/03 Proximate 
U of Pittsburgh, Pittsburgh, PA 10/9/03 Proximate 
South HS, Willoughby, OH 10/17/03 Proximate 
Independence, OH 7/2/04 Aerial 
Lorain Speedway, Lorain, OH 7/3/04 Aerial 
Clinical Research Management, Hinckley, OH 7/4/04 Aerial 
South HS, Willoughby, OH 9/3/04 Proximate 
South HS, Willoughby, OH 9/17/04 Proximate 
South HS, Willoughby, OH 9/23/04 Proximate 
South HS, Willoughby, OH 10/1/04 Proximate 
Jim.Rome,Cleveland, OH 10/9/04 indoor 
U of Pittsburgh, Pittsburgh, PA 10/11/04 Proximate 
South HS, Willoughby, OH 10/15/04 Proximate 
South HS, Willoughby, OH 10/29/04 Proximate 
John Kerry Campaign, Warren, OH 10/30/04 Proximate 
Elliv Awards, Cedarville University, Cedarville, OH 4/16/05 Indoor 
Purdue's Boilermaker Ball, Indianapolis, IN 5/5/05 Indoor 
Richville Homecoming, Navarre, OH 6/24/05 Aerial 
Independence, OH 7/1/05 Aerial 
Lorain Speedway, Amherst, OH 7/2/05 Aerial 
Elyria Country Club, Elyria, OH 7/3/05 Aerial 
Berea, OH 7/4/05 Aerial 
South HS, Willoughby, OH 8/26/05 Proximate 
U of Pittsburgh, Pittsburgh, PA 9/1/05 Proximate 
South HS, Willoughby, OH 9/9/05 Proximate 
South HS, Willoughby, OH 10/7/05 Proximate 
South HS, Willoughby, OH 10/14/05 Proximate 
South HS, Willoughby, OH 10/21/05 Proximate 
South HS, Willoughby, OH 11/4/05 Proximate 
Elyria Country Club, Elyria, OH 7/3/06 Aerial 
Independence, OH 7/3/06 Aerial 
South HS, Willoughby, OH 9/1/06 Proximate 
South HS, Willoughby, OH 9/15/06 Proximate 
South HS, Willoughby, OH 9/21/06 Proximate 
South HS, Willoughby, OH 9/29/06 Proximate 
South HS, Willoughby, OH 10/27/06 Proximate 
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Estates of Bath, Bath, OH 6/30/07 Aerial 
Independence, OH 7/3/07 Aerial 
Elyria Country Club, Elyria, OH 7/4/07 Aerial 
East Sparta Homecoming, East Sparta, OH 7/6/07 Aerial 
South HS, Willoughby, OH 9/7/07 Proximate 
South HS, Willoughby, OH 9/21/07 Proximate 
South HS, Willoughby, OH 10/5/07 Proximate 
South HS, Willoughby, OH 10/12/07 Proximate 
South HS, Willoughby, OH 10/19/07 Proximate 
Independence, OH 7/3/08 Aerial 
East Sparta Homecoming, East Sparta, OH 7/4/08 Aerial 
Elyria Country Club, Elyria, OH 7/5/08 Aerial 
South HS, Willoughby, OH 8/22/08 Proximate 
South HS, Willoughby, OH 8/29/08 Proximate 
South HS, Willoughby, OH 9/12/08 Proximate 
South HS, Willoughby, OH 9/26/08 Proximate 
South HS, Willoughby, OH 10/24/08 Proximate 
East Sparta Homecoming, East Sparta, OH 7/2/09 Aerial 
Independence, OH 7/3/09 Aerial 
Elyria Country Club, Elyria, OH 7/4/09 Aerial 
Summerfest, St. Mary's, OH 8/16/09 Aerial 
Darke County Fair, Greenville, OH 8/26/09 Aerial 
South HS, Willoughby, OH 8/28/09 Proximate 
Cedarfest, Cedarville, OH 9/7/09 Aerial 
St. Mary's Memorial HS, St. Mary's OH 9/25/09 Aerial 
Yager Free Enterprise, Grand Rapids, Ml 10/9/09 Indoor 
Yager Free Enterprise, Grand Rapids, MI 10/10/09 Indoor 
South HS, Willoughby, OH 10/16/09 Proximate 
South HS, Willoughby, OH 10/23/09 Proximate 
Harding University, Searcy, AR 3/28-4/3/10 Indoor 7 Displays 
Independence, OH 7/2/10 Aerial 
Elyria County Club, Elyria, OH 7/3/10 Aerial 
East Sparta Homecoming, East Sparta, OH 7/10/10 Aerial 
Summerfest, St. Mary's, OH 8/15/10 Aerial 
Darke County Fair, Greenville, OH 8/25/10 Aerial 
South HS, Willoughby, OH 9/3/10 Proximate 
South HS, Willoughby, OH 9/10/10 Proximate 
South HS, Willoughby, OH 9/16/10 Proximate 
South HS, Willoughby, OH 10/1/10 Proximate 
Yager Free Enterprise, Charlotte, NC 10/8/10 Indoor 
Yager Free Enterprise, Charlotte, NC 10/9/10 Indoor 
South HS, Willoughby, OH 10/29/10 Proximate 
Independence, OH 7/1/11 Aerial 
East Sparta Homecoming, East Sparta, OH 7/2/11 Aerial 
Elyria Country Club, Elyria, OH 7/3/11 Aerial 
Summerfest, St. Mary's, OH 8/14/11 Aerial 
South HS, Willoughby, OH 8/26/11 Proximate 
Disney-on-Ice: Mickey/Minnie Tour, Rockford, IL 8/27/11 Indoor 
Ringling Brothers Circus, Moline, IL 9/1-9/4/11 Indoor 7 Displays 
South HS, Willoughby, OH 10/7/11 Proximate 
Yager Free Enterprise, Indianapolis, IN 10/14/11 Indoor 
Yager Free Enterprise, Indianapolis, IN 10/15/11 Indoor 
South HS, Willoughby, OH 10/27/11 Proximate 
South HS, Willoughby, OH 11/5/11 Proximate 
Independence, OH 7/3/12 Aerial - Event Cancelled 
Elyria Country Club, Elyria, OH 7/4/12 Aerial 
East Sparta Homecoming, East Sparta, OH 7/7/12 Aerial 
Summerfest, St. Mary's, OH 8/12/12 Aerial 
Ringling Brothers Circus, Moline, IL 8/31 - 9/3/12 Indoor 7 Displays 
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South HS, Willoughby, OH 9/14/12 Proximate 
South HS, Willoughby, OH 9/28/12 Proximate 
South HS, Willoughby, OH 10/12/12 Proximate 
South HS, Willoughby, OH 10/19/12 Proximate 
South HS, Willoughby, OH 11/3/12 Proximate 
East Sparta Homecoming, East Sparta, OH 6/22/13 Aerial 
Elyria Country Club, Elyria, OH 7/5/13 Proximate/Aerial 
Summerfest, St. Mary's, OH 8/11/13 Aerial 
Ringling Brothers Circus, Moline, IL 8/30 - 9/2/13 Indoor 7 Displays 
Disney on Ice: 100 Years, Rockford, IL 9/7-9/8/13 Indoor 2 Displays 
Disney on Ice: 100 Years, Chicago, Il 9/9 - 9/15/13 Indoor 9 Displays 
St. Marys HS, St. Marys, OH 9/27/13 Aerial 
South HS, Willoughby, OH 10/11/13 Proximate 
South HS, Willoughby, OH 11/1/13 Proximate 
South HS, Willoughby, OH 11/8/13 Proximate 
Disney on Ice: 100 Years, Rockford, IL 2/27-3/2/14 Proximate 7 Displays 
RBBB: Super Circus Heroes, Carbondale, IL 4/11-4/13/14 Proximate 5 Displays 
Wolverine Demo, Kawkawlin, MI 5/3/14 Indoor 
East Sparta Homecoming, East Sparta, OH 6/21/14 Aerial 
Elyria Country Club, Elyria, OH 7/3/14 Aerial/Proximate 
Lorain, OH 7/4/14 Aerial 
Summerfest, St. Mary's, OH 8/10/14 Aerial 
RBBB: Built to Amaze, Moline, IL 8/29-9/1/14 Indoor 7 Displays 
South HS, Willoughby, OH 9/3/14 Proximate 
South HS, Willoughby, OH 9/19/14 Proximate 
South HS, Willoughby, OH 10/3/14 Proximate 
Yager Convention, Grand Rapids, MI 10/16-10/18/14 Indoor 2 Displays 
RBBB: Super Circus Heroes, Peoria, IL 10/17-10/19/14 Indoor 6 Displays 
South HS, Willoughby, OH 10/24/14 Proximate 
South HS, Willoughby, OH 11/7/14 Proximate 
Disney on Ice: Worlds of Fantasy, Moline, IL 12/4-12/7/14 Indoor 7 Displays 
Disney on Ice: Frozen, Rosemont, IL 1/21/1/26/15 Indoor 13 Displays 
Disney on Ice: Frozen, Chicago, IL 1/28-2/8/15 Indoor 24 Displays 
RBBB: Built to Amaze, Rockford, IL 5/8-5/10/15 Indoor 5 Displays 
RBBB-.-  Built-to Amaze, Bloomington, IL 5/155/17/15 Indoor 5 Displays 
East Sparta Homecoming, East Sparta, OH 6/27/15 Aerial 
Elyria Country Club, Elyria, OH 7/3/15 Aerial 
South HS, Willoughby, OH 8/28/15 Proximate 
RBBB: Legends, Moline, IL 9/4-7/15 Indoor 7 Displays 
Marvel Universe Live, Chicago, IL . 9/10-13/15 Indoor 7 Displays 
Marvel Universe Live, Rosemont, IL 9/18-20/15 Indoor 7 Displays 
St. Marys HS, St. Marys, OH 9/25/15 Aerial 
South HS, Eastlake, OH 10/2/I5 Proximate 
South HS, Willoughby, OH 10/9/15 Proximate 
Disney Live: 3 Classic Fairy Tales, Moline, IL 10/16/15 Indoor 2 Displays 
RBBB: Circus Xtreme, Rosemont, IL 11/5-11/15/15 Indoor 16 Displays 
RBBB: Circus Xtreme, Chicago, IL 11/19-11/29/15 Indoor 20 Displays 
Disney on Ice: Treasure Trove, Moline, IL 12/3-12/6/15 Indoor 7 Displays 
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Certificate of Service 

I, Charles V. Petrunak, do hereby certify that a true copy of the foregoing 

DEFENDANT'S FIRST APPENDIX OF DOCUMENTS was served this 1 - 

day of November, 2017, upon the attorney for the government by prepaid First 

Class United States Mail. 

ClYarles V Petrunak 



Case No.  

IN THE 
SUPREME COURT OF THE UNITED STATES 

CHARLES PETRUNAK, 

Petitioner, 

V. 

UNITED STATES OF AMERICA, 

Respondent. 

PETITIONER'S APPENDIX II 

COMMUNICATION FROM THE SEVENTH CIRCUIT 

Seventh Circuit Case No.: 18-1873 

District Court No.: 1:17-cv-04396 
The Hon. William T. Lawrence 

United States District Court Judge 

Charles Petrunak, pro se 
611 N. Capitol Avenue 
Indianapolis, IN 46204 



PETITIONER'S APPENDIX II - ATTACHMENT 'A' 



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

Everett McKinley Dirksen United States Courthouse Office of the Clerk 
Room 2722 -219 S. Dearborn Street Phone: (312) 435-5850 

Chicago, Illinois 60604 
llh1 www.ca7.uscourts.gov  

CIRCUIT RULE 3(b) NOTICE 

January 23, 2018 

CHARLES PETRIJNAK, 
Petitioner - Appellant 

No. 18-1173 V. 

UNITED STATES OF AMERICA, 
Respondent - Appellee 

On,inatiug Case iniormatiors 

District Court No: 1:17-cv-04396-WTL-MJD 
Southern District of Indiana, Indianapolis Division 
Clerk/Agency Rep Laura A. Briggs 
Court Reporter Cathy Jones 
District Judge William T. Lawrence 

Circuit Rule 3(b) empowers the clerk to dismiss an appeal if the docket fee is not paid within 
fourteen (14) days of the docketing of the appeal. This appeal was docketed on 
January 23, 2018. The District Court has indicated that as of January 23, 2018, the docket fee has 
not been paid. Depending on your situation, you should: 

Pay the required $500.00 docketing fee PLUS the $5.00 notice of appeal filing 
fee to the District Court Clerk, if you have not already done so. The Court of 
Appeals cannot accept this fee. You should keep a copy of the receipt for your 
records. 

File a motion to proceed on appeal in forma pauperis with the District Court, if 

2 you have not already done so. An original and three (3) copies of that motion, 
with proof of service on your opponent, is required. This motion must be 
supported by a sworn affidavit in the form prescribed by Form 4 of the 
Appendix of Forms to the Federal Rules of Appellate Procedure (as amended 
12/01/2013), listing the assets and income of the appellant(s). 



3. If the motion to proceed on appeal in forma pauperis is denied by the district 
court, you must either pay the required $500.00 docketing fee PLUS the $5.00 
notice of appeal- filing fee to the District Court Clerk, within fourteen (14) days 
after service of notice of the action to the district court, or within thirty (30) 
days of that date, renew your motion to proceed on appeal in forma pauperis 
with this court. 

If the motion is renewed in this court, it must comply with the terms of Fed.R.App.P. 24(a). 

If one of the above stated actions is not taken, the appeal will be dismissed. 

form name: c7_DC_Fee_Notice_Sent(form ID: 158) 
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Case 1:17-cv-04396-WTL-MJD Document 9 Filed 01/23/18 Page 4 of 44 PagelD #: 145 

UNITED STATES DISTRICT COURT 
Southern District of Indiana vl ~ . 

Laura A. Briggs, Clerk of Court 

Birch Bayh Federal Building U.S. Courthouse, Room 104 Winfield K. Denton Federal Building Lee H. Hamilton Federal Building 
& U.S. Courthouse, Room 105 921 Ohio Street & U.S. Courthouse, Room 304 & U.S. Courthouse, Room 210 
46 East Ohio Street Terre Haute, IN 47807 101 NW Martin Luther King Blvd. 121 West Spring Street 
Indianapolis, IN 46204 (812) 231-1840 Evansville, IN 47708 New Albany, IN 47150 
(317) 229-3700 (812) 434-6410 (812) 542-4510 

January 23, 2018 

RE: CHARLES PETRUNAK v. UNITED STATES OF AMERICA 

CAUSE NO: 1:17-cv-04396-WTL-MJD 

Dear Appellant: 

A Notice of Appeal was filed in the above case on January 23, 2018. However, a "Docketing Statement" was 
not ified along with the Notice of Appeal, as required by Circuit Rule 3(c) of the U.S. Court of Appeals for the 
Seventh Circuit. A copy of the rule is attached for reference. 

Pursuant to the Seventh Circuit Rule 3(c), the appellant must serve on all parties a docketing statement and file 
said statement with the Clerk of the Seventh Circuit within seven (7) days of the filing of the Notice of Appeal. 

IMPORTANT: Please do not submit the docketing statement to the U.S. District Court. The docketing 
statement must be filed electronically with the Seventh Circuit pursuant to Ciruit Rule 25. If the appellant is 
proceeding pro se, then the docketing statement should be filed on paper by mailing, the same to the address 
below: 

Gino Agnello, Clerk 
United States Court of Appeals 
219 South Dearborn Street, Suite 2722 
Chicago, IL 60604 

Please contact the Clerk's office with any questions or concerns. 

Sincerely, 
Laura A. Briggs, 
Clerk of Court 

By Maggie Twigg, Deputy Clerk 
812-542-4510 
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Case 1:17-cv-04396-WTL-MJD Document 9 Filed 01/23/18 Page 1 of 44 PagelD #: 142 

UNITED STATES DISTRICT COURT 

DllJ' 
Southern District of Indiana 

• '' Laura A. Briggs, Clerk of Court 

Birch Bayh Federal Building U.S. Courthouse, Room 104 Winfield K. Denton Federal Building Lee H. Hamilton Federal Building 
& U.S. Courthouse, Room 105 921 Ohio Street & U.S. Courthouse, Room 304 & U.S. Courthouse, Room 210 
46 East Ohio Street Terre Haute, IN 47807 101 NW Martin Luther King Blvd. 121 West Spring Street 
Indianapolis, IN 46204 (812) 2314840 Evansville, IN 47708 New Albany, IN 47150 
(317) 229-3700 (812) 434-6410 (812) 542-4510 

January 23, 2018 

CHARLES PETRUNAK #12343-028 
FEDERAL PRISON CAMP 
P0 Box 6000 
Ashland, KY 41105 

MaiyAnn Totino Mindrum 
UNITED STATES ATTORNEY'S OFFICE 
(Indianapolis) 
10 West Market Street 
Suite 2100 
Indianapolis, IN 46204 

RE: CHARLES PETRUNAK v. UNITED STATES OF AMERICA 

CAUSE NO: 1:17-cv-04396-WTL-MJD 

Dear Appellant and Appellee: 

Please be advised that the Notice of Appeal filed in 1:17-cv-04396-WTL-MJD has been forwarded to the United 
States Court of Appeals for the Seventh Circuit. The Clerk of the Seventh Circuit will assign an appellate case 
number, docket the appeal, and notify case participants of the Seventh Circuit case number assigned to this 
matter. 

Filing a "Designation of Record" in the U.S. District Court case helps ensure that th'e appropriate documents 
(e.g., pleadings and attachments, briefs) are effectively transmitted to the Seventh Circuit. A copy of the docket 
sheet in this case has been included for your convenience. The docket sheet may be annotated (by circling 
docket numbers, or highlighting electronically) to identify the docket entries that are to be included in the 
appellate record, then attached as an exhibit to the Designation of Record. The designation may also simply list 
the docket entry numbers (all attachments to each entry will be included) along with a description of the 
designated documents. 

Please review Southern District of Indiana Local Rule 76-1 and Seventh Circuit Rule 10 (enclosed) for guidance 
regarding the designation of a record, and comply with the provisions of Federal Rule of Civil Procedure 5 
when filing the designation. 

Please contact the Clerk's office with any questions or concerns. 

Sincerely, 
Laura A. Briggs, 
Clerk of Court 

By Maggie Twigg, Deputy Clerk 
812-542-4510 



PETITIONER'S APPENDIX II - ATTACHMENT 'D' 



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

Everett McKinley Dirksen United States Courthouse 
Room 2722 - 219 S. Dearborn Street 

Chicago, Illinois 60604 

Office of the Clerk 
Phone: (312) 435-5850 
www.ca7.uscourts.gov  

NOTICE OF CASE OPENING 

January 23, 2018 

CHARLES PEUNAK, 
Petitioner - Appellant 

No. 18-1173 V. 

UNITED STATES OF AMERICA, 
Respondent - Appellee 

District Court No. 1:17-cv-04396-WI'L-MJD 
Southern District of Indiana, Indianapolis Division 
Clerk/Agency Rep Laura A. Briggs 
Court Reporter Cathy Jones 
District Judge William T. Lawrence 

Case filed: 01/23/2018 
Case type: pr/fed - 

Fee status: Due 
Date of Judgment: 12/21/2017 
Date NOA filed: 01/23/2018 

The above-captioned appeal has been docketed in the United States. Court of Appeals for the 
Seventh Circuit. 

Deadlines: 

18-1173 Charles Petrunak Docketing statement 
01/30/2018 due 

18-1173 Charles Petrunak Fee Due 02/06/2018 



18-1173 Charles Petrunak Transcript information  02/06/2018 sheet 
-' 

7 

NOTE: This notice is issued to counsel of record, in furtherance of the revised Circuit Rule 3(d), to provide necessary 
information regarding this appeal. Please verify this notice for accuracy. Counsel are encouraged to provide a fax 
and/or e-mail address to the court. If any corrections are necessary, please indicate those corrections on this notice 
and return it to the Clerk's Office within ten (10) days. 

THIS NOTICE SHALL NOT ACT AS A SUBSTITUTE FOR MOTIONS FOR NON-INVOLVEMENT I 
SUBSTITUTION OF COUNSEL. COUNSEL ARE STILL REQUIRED TO FILE THE APPROPRIATE MOTIONS. 

Important Scheduling Notice! 

Notices of hearing for particular appeals are mailed shortly before the date of oral argument. Criminal 
appeals are scheduled shortly after the filing of the appellant's main brief; civil appeals after the filing of the 
appellee's brief. If you foresee that you will be unavailable during a period in which your particular appeal 
might be scheduled, please write the clerk advising him of the time period and the reason for such 
unavailability. Session data is located at http://www.ca7.uscourts.gov/cal/calendar.pdf. Once an appeal is 
formally scheduled for a certain date, it is very difficult to have the setting changed. See Circuit Rule 34(e). 

form name: c7_DocketNotice(fonri ID: 108) 
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Otitteb §§tatez Court of tppzat 
for Me eitnt1j Cirruft 
Cbftago, 30nof 60604 

January 25, 2018 

By the Court: 

CHARLES PETRUNAK, 
Petitioner-Appellant, 

No. 18-1173 V. 

UNITED STATES OF AMERICA, 
Respondent-Appellee. 

J Appeal from the United 
J States District Court 
} for the Southern District 
I of Indiana, Indianapolis 
} Division. 

No. 1:17-cv-04396-WTL-MJD 

] William T. Lawrence, 
Judge. 

ORDER 

This is an appeal from a decision denying release pending the resolution of a 
§ 2255 motion filed in the district court. Appellant should, therefore, file an appropriate 
motion rather than having the case proceed to full briefing. See Circuit Rule 9. The 
motion and accompanying memorandum of law shall be filed on or before February 7, 
2018. 



PETITIONER'S APPENDIX II - ATTACHMENT 'F' 



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

Everett McKinley DirksenUnited States Courthouse Office of the Clerk 
Room 2722 -219 S. Dearborn Street Phone: (312) 435-5850 

Chicago, illinois 60604 www.ca7.uscourts.gov  

ORDER 

January 26, 2018 

By the Court: 

CHARLES PETRUNAK, 
Petitioner - Appellant 

No. 18-1173 I v. 

UNITED STATES OF AMERICA, 
Respondent - Appellee 

Oxi,in -hng Case Inform iiton 

District Court No: 1:17-cv-04396-WTL-MJD 
Southern District of Indiana, Indianapolis Division 
District Judge William T. Lawrence 

The appellant filed a motion for release on January 23, 2018, and this court has decided 
the motion. The court's order dated January 25, 2018, therefore, is VACATED as erroneously 
issued. 

form name: c7_Order_BTC(form ID: 178) 



PETITIONER'S APPENDIX II - ATTACHMENT 'G' 



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

Everett McKinley Dirksen United States Courthouse 
Room 2722 - 219 S. Dearborn Street 

Chicago, Illinois 60604 

Office of the Clerk 
Phone: (312) 435-5850 

www.ca7.uscourts.gov  

ORDER 

January 26, 2018 

Before 

DIANE P. WOOD, Chief Judge 
JOEL M. FLATJM, Circuit Judge 
ILANA DIAMOND ROVNER, Circuit'Judge 

CHARLES PETRUNAK, 
Petitioner - Appellant 

No. 18-1173 V. 

UNITED STATES OF AMERICA, 
Respondent - Appellee 

On gmafig Case Information 

District Court No: 1:17-cv-04396-WTL-MJD 
Southern District of Indiana, Indianapolis Division 
District Judge William T. Lawrence 

Upon consideration of the PETITIONER'S RULE 23 MOTION FOR RELEASE ON 
BAIL PENDING THE DISPOSITION OF HIS MOTION TO VACATE, SET ASIDE 
OR CORRECT SENTENCE PURSUANT TO TITLE 28 UNITED STATES CODE 
SECTION 2255, filed on January 23, 2018, by pro se Charles Petrunak, 

IT IS ORDERED that the district court's order denying petitioner's motion for release 
on bond pending disposition of his 28 U.S.C. § 2255 petition is AFFIRMED. Petitioner 
has not shown that he fulfills the high standard required under Cherek v. United States, 
767 F.2d 335 (7th Cir. 1985) to warrant release at this time. 

form name: c7_Order_3J(form ID: 177) 
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V, ca reM 
A faii:ik-re,t:end hpicc 

March 22, 2018 

Federal Prison Camp 
P0 Box 6000 
Ashland, KY 41105 

To Whom It May Concern: 

My name is Tamara Hoffman, DO. I am medical director for AseraCare Hospice, 
Johnstown office. One of our clients, Mr. Matthew Petrunak, has been with us 
since October 2017. My understanding is that he is the father of Charles V. Petru-
nak, 12343-028 who is currently residing at your facility. 

Mr. M. Petrunak is thought to have a less than 6 month prognosis. His hospice di-
agnosis is myelodysplastic syndrome with chronic pancytOpenia. He has refused 
further treatments which is basically blood transfusions for his disease and has 
opted for comfort only. He also carries the diagnoses of hypothyroidism, general-
ized anxiety, hypertension, atrial fibrillation, depression, peripheral vascular dis-
ease-He has had significant declines both physically and cognitively in the last 2 
months. His mid arm circumference has decreased to 19 from 23, and indication 
that he is losing weight. His appetite has declined as well as his ability to safely 
swallow; his diet has been downgraded to pureed due to risk of aspiration. He has 
had increased muscle weakness as evident by the fact that he is essentially chair 
bound at this time and before he was ambulating with a wheeled walker. 

Mr. M. Petrunak resides at Forest Hills Personal Care Home, 313 Humbert Road, 
Sidman, PA 15955. Theirphone number is 814-487-7535. 

Based on this information, we are hoping you will consider a compassionate re-
lease or furlough so Mr. C. Petrunak can visit his father before he passes. These 
situations are tricky to predict, but with the recent declines I am concerned that 
Mr. M. Petrunak may not be with us much longer. 

Please contact me if you have any further questions. 

Sincerely, 

1  CU} 

Tamara L. Hoffman, DO 
Medical Director, AseraCare Hospice, Johnstown #6396 

100 CIC Drive, Ste 110 
Johnstown, PA 15904 

Phone: 814-269-4172 
Fax: 814-269-4177 
www.aseracare.com  


