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Comes Now the Petitioner, Charles Petrunak, pro vse., and pursuant to the
applicable rules of the Court allowing application for bail on habeas corpus to a
Circuit Justice hereby moves the Court to release him on his own recognizance
pending diéposition, -by the United States District Court for the Northern District
of Indiana, of his now pending Motion to Vacate, Set Aside or Correct Sentencé
pursuant to Title 28 U.S.C. §2255.

Background

Beginning in the mid-1990s, the Petitioner was a state and federally
licensed pyrotechnician who operated Abyss Special FX, Inc., and whd had
preformed countless indoor and outdoor fireworks displays in Indiana and Ohio.
Abyss's client list-included elected officials, the producers of Disney on Ice,
local governments and private individuals, and all of Abyss' performances went
off without a hitch, at least on the Petitioner's part. |

As a part of his regulatory compliance efforts in 1998, the Petitioner met
with Inspector Manuel Vicario of the Bureau of ‘Alcohol, Tobacco and Firearms
(hereinafter “ATF”), who inspectéd .and approved the Petitioner's storage
magazine.

On September 1, 2001, the Petitioner was scheduled to perform a show'in
Parma, Ohio, at the request of William Mason - the duly elected Cuyéhbga
County Prosecuting Attorney from 2000 until 2012 - for the benefit of the

American Civil Liberties Union.
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Petitioner collected from distributors all of the explosive fireworks
necessary to perform the show, and transported it safely, and in a manner
consistent with the law, to Parma on August 31, 2001.

Upon arrival, Petitioner learned that Mr. Mason had been unable to secure
the funding necessary to pay for Abyss' intended display, effectively canceling
the production at the 11th hour, and leaving the Petitioner both nearly illiquid
and with a truck load of explosives which he could neither return nor lawfully
dispose of. |

In an untenable fiscal and legal position, the Petitioner reached out to a
representative of the State of Ohio Fire Marshal's office - Dave Schroeder - who
was unavailable (scheduled out of the office until September 11, 2011) and,
despite an extended attempt to do so, Petitioner failed to receive aﬁy guidance
from any other Fire Marshal staffer he was able to reach on the phone.

Unable to find guidance or help from the State of Ohio, Petitioner Petrunak
then reached out to the ATF and spoke with Inspector Jill Krofta (See Attachment
'‘A' Declaration of Charles Petrunak, and Attachment 'B', handwritten notes
compiled by Jill Kroftal).

Mrs. Kroft'a, was unable to.offer any suggestions and, as her notes -
obtained by the Petitioner - indicate, she somewhat glibly determined that the
| problem the Petitioner had with excess explosive fireworks which he had no

means to store, and no means to dispose of, were not the government's problem,

1 All attachment references are to attachments to the §2255 motion pending below, which
pleading is being filed contemporaneously with this motion as the Petitioner's Appendix.
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and were certainly not a conéern for the ATF. (Attachment 'B')

On September 11, 2001, foreign terrorists pilots seized control of four
commercial jetliners, flying them one each into the twin towers of the World
Trade Center, the Pentagon and the Pennsylvania landscape. These attacks, now
referred to as the 9/11 attacks, shobk the nation, and the world, and drove the
United States Government into several sound, and severél knee-jerk, responses.

As a part of the knee-jerk response to the 9/11 attacks, the ATF, like many
governmental agencies, cast about for work that would reassure the public by
making it look like the ATF was "doing something". Td this end, Inspectors
Krofta and Vicario elected to conduct what they later alleged was a "mandatory
inspection" of Abyss' (Trial Record, 36-37). 4

Inspector Krofta found at Abyss' facility exactly what it was chat she knew,
from her earlier conversations with the Petitioner, she would find, explosive
fireworks that the Petitioner was not at the time authorized to store.

Krofta filed an internal (within the ATF) “violation report" charging‘
Petitioner charging the Petitioner with various violations of federal regulation,
the most serious of which - the only truly meaningful charge - being the improper
storage of éxplosive' firéworks. (See, TR. at 38, and Attachment 'C',
Administrative Law Judge's Determinations) '

The Petitioner challenged these violations during a hearing before an ATF
administrative law judge conducted in June of 2003 (T.R. 39-40, 258-260).

Both Krofta and Vicario testified during that hearing. (T.R. 2765 Both

Krofta and Vicario were present for each other's testimony. (Attachment 'A')
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Krofta, whose testimony was heavily relied on by the ALJ in his findings,
testified that she had never met the Petitioner prior to the post-9/11 inspection of
his facility, and disavowed any prior knowledge of the Petitioner's storage issues.
(Attachment 'CY

Openly stating that a fellow ATF employee - Agent Krofta‘ - would not
attempt to deceive him, but that the Petitioner would - the AL]J found each of the
violations against the Petitioner and, in a blistering order stripped the Petitioner
of his license. (Attachmeht ‘C', T.R. 258)

Lacking a 1icense, Petitioner was ne longer able to lawfully operate Abyss
and it ultimately went out of business. (T.R. 258)

The shuttering of Abyss' operations caused the Petitioner -significant
personal and corporate financial losses, losses whose first proximate caﬁse was
the sudden "mandatory" inspection and the subsequent selective amnesia
suffered by Inspectors Krefta and Vicario. (T.R. 260, 267)

The Petitioner, unable to afford an accountant or tax lawyer's assistance,
and uncertain as to the proper method of calculating his personal and businesé
taxes in light of the type and manner of his losses, reached out to the Internal
Revenue Service in April in 2006; |

Between April 2006 and April 2009, the Petitioner wrote more than a dozen
letters to the IRS, and spoke with its representatives by phone no less than 30
times, seeking counsel and guidance in addressing his losses propeﬂy in his tax
filings. (T.R. 198-199, 263-265).

Ultimately, Petitioner Petrunak was referred to IRS Publication 535 in one
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of the IRS's latter lstters. (TR 165, 263)(The salient parts of whish publication
are attached hereto as Attachment 'D’).

Being lay-at-law, the Petitioner determined - possibly correctly - that he
. was required to.deduct his loss - which he determined to be approx@mately
$500,000 - of business from his taxes, and to attribute that loss to it's first
proximate cause, the blatant perjury of Inspectors Krofta and Vicario. He did so
by preparing and delivering to them IRS Form 1099, which forms apportioned
the $500,000 equally between the inspectors (T.R. 263, 269 and 274), and by
which be believed he was assighing his personal and business losses in
accordance with law. (T.R. 275-276)

In the early part of 2009, the Petitioner then attashed the two 1099s to an
IRS Form 1096, executed the 1096, and sent them to thé IRS. (T.R. 181)

Petitioner Petrunak then prepared and executed an IRS Form 1120-S, the
corporate tax return fbr Abyss Special FX, and transmitted it to the‘IRS, claiming
a deduction for the aforesaid $500,000 (T.R. 128 and 1 87) which was then passed
through to this 'personal tax return, which he filed using an IRS Form 1040,
. executing it and transmitting it to the IRS.

By 2010, the IRS noticed the discrepancy between ]ﬂl Kfofta's filed tax
return and the loss caused income reported by Abyss, and instituted an audit of
her tax filings. (T.R. 45).

Attorneys for the ATF intervened and the matter was resolved in her favor.
(T.R. 48 - 50).

An IRS investigation of Petitioner Petrunak ensued (T.R. 83), in which he
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openly participated, cooperating by submitting to interviews, completing
questionnaires, producing his inexhaustible supply of correspvondence with the
agency, and providing countless other documents. (T.R. 83, 87, 1>67-169 and 289)

During an interview with the IRS, the Petitioner was told outright that he
was being attacked in retaliation for his filings, "You fuck With us [federal
employees, such as the agent and Krofta/Vicario] and ‘we fuck with you."
(Attachment 'A'")

On May 14, 2014, the Petitioner was indicted by a federal grand jury in this
district for three counts of making and subscribing false and fraudulent IRS
lforms in violation of Title v26 U.S.C. xx7206(1) (Docket Entry 1), one c_ount each
" for the IRS Forms 1096, 1120-S and 1040 forms mentioned above.

The Petitioner made his initial appearance before the District Court on May
20, 2014, and was released on his own recognizance. (D.E. 14).

" There was one material pre-trial motion filed by the parties: A Motion in
Limine by the government, seeking to exclude corporate minutes Petitioner
presented in reciprocal discovery. (D.E. 36) The District Court granted this
motion. (D.E. 40)

Petitioner proceeded to jury trial on December 14, 2015, approximately
204 days after his initial appearance before the lower Court

As a part of trial preparation, the Petitioner infornted defense counsel
McShane of inspectors Krofta and Vicario's earlier perjury. (Attachment '‘A')
Only a limited number of witnesses testified during the Petitioner's trial. -

Five, to be precise: Krofta, Vicario, IRS Agents Hall and Roney, and the Petitioner
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himself. .

The trial theory presented by the government was simple: The Petitioner is
a raging - yet diabolical - maniac who cannot let go of the losses he undertook at
the hands of Krofta and Vicario and who plotted to benefit financially by making
retaliatory IRS filings, apparently for the purpose of caﬁsing the Krofta and
Viéario distress. \

Mrs. Krofta testified that she first encountered the Petitioner at the time of
her late September 2001 "mandatory" inspection of Abyss' facility.

Petitioner asked counsel to raise the question of Krofta's documented
~perjury, and to present- her handwritten letter as a means to impeéchment.
(Attachment.'A') Counsel refused because doing so could "ruin her career". Id.

Krofta also testified about her ordeal with the IRS and indicated that it was
resolved without injury.

Vicario offered essentially the same misleading testimony'(given that he
had first met the Petitioner in 1998, not 2001, and that the inspection was not,
after all, mandated by Washington), “minus, of course, the part about being
audited, since he was not. |

IRS Agent Roney testified extensively, identifying the Petitioner, discussing
the information contained in the Petitioner's tax records and generally offering
legal opinions about tax procedure without the expert witness status needed to
properly do so.

The Petitioner offered testimony regarding his filing rati.onale.v and the

earlier perjury of Krofta and Vicarrio.
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Closing arguments ensured, during which the governmenf again painted
the Petitioner as a revenge seeking lunatic who, it argued, understood the law
perfectly well, and was motivated only out of revenge and pecuniary interest.
(T.R. 347-360, 376-382)

On December 15, 2015, the jury returned guﬂty verdicts on all three
counts. (T.R. 383-384) |

The District Court continued the Petitioner on bond and ordered the
preparation of a presentence investigation report (T.R. 386).‘

Petitioner appeared for sentencing on the 23rd of September 2016 and the
Court imposed a period of 24 months incarceration, to be followed ‘by 1 year of
" supervised releése.} (D.E. 81, .Judgment in a Criminal Case, entered into the
dpcket on September 30, 2016, pages 2 and 8, respectively)

The Court also ordered restitution be paid to the government in the
amount of $2,512.00 the amount of money Agent Roney testified the Petitioner
received as a refund. Id.

The Petitioner entered a timely notice of appeal on October 7, 2016, and
appealed raising two issues: 1. Whether the District Court should have granted
the government's Motioh In Limine? and, 2. When the District Court erred in its
calculation of tax loss?

On May 4, 2017, this Court denied the Petitioner's éppeal on both grounds
in Case No. 16'3631_‘

Petitioner's Motion to Vacate, Set Aside or Correct Sentence was filed in a

timely fashion in November of 2017.
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Petitioner was enlarged by the District Court on his own recbghizance for
the duration of the prosecution of the case against him, and after being
sentenced to a term of imprisonment, was allowed by the Courtvto self-surrender
to the custody of ‘the United States Departr‘nenf of Justice, Federal Bureau of
Prisons' minimum security satellite —prison camp located in Ashland, Kentucky,
where he routinely moves freely among FCI/SPC Ashland facilities, fence free, on
foot, roaming miles a day, effectively unsupervised in his movements, such is the
trust of the Department of Justice that Petitioner is not a flight risk or threat to
the community.

On December 18, 2017, the Petitioner filed a motion for release on bond
pending the disposition of his §2255 motion. |

On December 21, 2017, the District Court, in a boilerplate cut & paste
- order, summarily denied Petitioner's request for release.

Thé District Court's denial alleges that the Petitioner failed to raise a
substantial issue, and that his bond motion provides no exceptional circumstance
warranting release on bail at this time. It specifically notes that Petitioner has
under a year remaining to serve on his sentence, but then proceeds to dismiss
this time period as not being brief enough to_mérit release under the precedent
set out below.

The Petitioner then filed a motion with the United States Court of Appeals
For The 7th Circuit, seeking enlargement on bail pursﬁant to Fed.R.App.P. 23
beginning what can best be called a comedy of errors.

Petitioner mailed his motion to the Court of Appeals, which was received
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on the 23rd of January, 2018 (Appendix II, Attachment 'A').

The appellate court apparently.transmitted a copy to the district court,
which promptly sent the Petitioner a letter on the 23rd chastising him for not
filing a not-required for motions practice docketing statement (Appendix II,
Attachment 'B").

The same day, the district court notified the Petitioner, again by letter, that
his “notice of appeal” had been filed (Petitioner had file no such notice) and the
record of the case was to be transmitted to the 7th Circuit (Appendix II,
Attachment 'C").

On the 23rd of January the 7th Circuit sent the Petitioner a separate
demand for the non-required docketing statement, as well as informing him that
he hadn't paid the appropriate appellate filing fee in the district court (a fill-in-
the-blank informa pauperis motion was included for the Petitioner's convenience)
(Appendix II, Attachment 'D').

On January 25th, the 7th Circuit ordered the Petitioner to dispense with
briefing practice and only file a motion for bond under Rule 23 no later than
February 7, 2018 (which, it should be pointed out, is what he had filed at all in
the first place...the only thing he had done in the 7th Circuit so far)(Appendix II,
Attachment 'E').

On January 26th, the 7th Circuit entered an order vacating its order of the
25th as being clearly erroneous (Appendix II, Attachment 'F') and then entered a
separate order affirming the district court's denial of Petitioner's bond motion

because, it felt, Petitioner had not met the precedential prerequisites (Appendix
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II, Attachment 'G'). In the clear rush to find ways to deny the Petitioner's
request, the appellate court apparently missed the fact that the action befbre it
was an original application for admittance to bail to the Circuit under Rule 23,
not an appeal, per se.

Petitioner now makes application to Justice Kagan in her capacity as

Circuit Justice.

- Release Standards for Bond on §2255 Motions

Requests for release on habeas bond are generally governed by the
provisions of Rule 23(b) of the Federal Rules of Appellate Procedure and the
equitable standard enunciated in Cherek v. United States, 767 F.2d 335, 337 (7th
Cir. 1985). Rule 23(b) provides:

"(b) Detention or Release Pending Review of Decision Not to Release.

While a decision not to release a prisoner is under review, the court

or judge rendering the decision, or the court of appeals, or the

Supreme Court or a judge or justice of either court, may order that

the prisoner be: ' :

(1) detained in the custody from which release is soug_ht;

(2) detained in other appropriate custody; or

(3) released on personal recognizance, with or without surety.

"Federal district judges have the inherent power to admit applicants to bail
pending the decision of their cases, but [that power is] a power to be exercised
very sparingly." Cherek, 767 F.2d at 337.

In Cherek, Judge Posner explained the basis for the limited uée of thisv

power, finding that a Petitioner whose conviction has been affirmed on appeai is
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unlikely to have been convicted unjustly; hence the case. for bail pending
resolution of his Ipost-conviction proceedinvg is even weaker than the case for bail
pending appeal. Id. Further, the statute governing bail pending direct appeal
from a federal conviction, 18 U.S.C. §3143(b), provides a more favorable
standard than that to which a petitibner seeking post conviction release on bail is
entitled to. Id at 338. Thus, if a petitioner cannot bring himself within the terms
of §3143(b5, he is not entitled to release pending appéal of his post conviction
motion. Swanson v. Untited States, 2011 U.S. Dist. LEXIS 101517, 1:08-CV-1180-
SEB-DKL (S.D.IN. Sept. 8, 2011).

Title 18 U.S.C. §3143(b')(1) provides, in pertinent part:

"[Tlhe judicial officer shall order a person who has been found guilty

of an offense and sentenced to a term of imprisonment ... detained,

unless the judicial officer finds -

(A) by clear and Convinciﬁg evidence that the person is not likely to

flee or pose a danger to ‘the safety of any other person or the

community if released ...

- (B) that the appeal is not taken for purposes of delay and raises a
substantial question of law or fact likely to result in

(i) reversal,

(ii) an order for new trial,

(iii) a sentence that does not include a term of imprisonment, or

(iv) a reduced sentence to a term of imprisonment less than the total
time already served plus the expected duration of the appeal
process.”

In addition to meeting these requiréments, as mandated by Cherek, a

person seeking enlargement on bail pending the Court's determination of the
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merits of his §2255 motion must establish the existence of a "some special
circumstance making [the motion for bail] exceptional and deserving of special
treatment in the interest of justice.” Swanson, supra, 2011 U.S. Dist. LEXIS -
101517, quoting Dotson v. Clark, 900 E.2d 77, 79 (6th Cir. 1996), further quoting
Aronson v. May, 85 S.Ct. 3, 5, 13 L.Ed.2d 6 (1964)(Douglas, J. in chambers)).

Petitioner will address these requirements in turn.

Flight Risk and Threat to the Community

In the instant case, Petitioner Petrunak was enlarged on bail pending trial
pursuant to title 18 U.S.C. §3141.

After being found guilty by the jury, Petitioner was continued on bail
pending sentenciﬁg pursuant to 18 U.S.C. §3143(a). and further allowed to self-
surrender to the prison camp Ihe was subsequently designated to.

In order to be permittéd to remain in the community pending sentencing
and for self-surrender, the District Court, pursuant to §3141(a) was required to
make findings identical to those appearing in §3143(b)(1). That is to say that the
Court was required to find by clear ahd convincing evidence that the Petitioner
- was neither a flight risk nor a threat to the community.

That determination, without anything intervenihg fo disturb it, has become
the laW of the case.

Though Petitioner requires no further evidence to éstablish these two
requirements of §3143(b)(1), he would note that he performed t}qe reporting

requirements established by the Court and the Bureau of Prisons flawlessly.

Page 14 of 22



Petitioner has further been assigned to a Federal Prison Camp (satellite camp,
associated with the Federal Correctional Institution located in Ashland,
Kentucky), which assignment effectively represents a determination by the
Department of Justice that Petitioner is neither a flight risk nor a threat to the
Community.‘ In fact, the Petitioner daily treks a cumulative mile or more on foot
around the facility's unsecured grounds, walking to the FCI Ashland
administration building, among other places, unaccompanied and unsuperVised.
Petitioner submits that he has established by clear and convincing evidence

that he is not a flight risk, and that he poses no threat to the community.

Substantial Question Likely to Result in Petitioner's Release

The Petitioner has presented three qnestions which, taken individually or
together, present "substantial_ questions" as required by §3143(b)(1). He
challenges the failure of counsel to move to have his indictment dismissed after
the Speedy Trial Act was violated, he challenges the failure of counsel to
properly challenge the government's case against him, and he challenges the
government's failure to present exculpatory evidence in its possession, thereby
violating the Supreme vaourt's mandate in Brady v. Maryland and the
requirements of the Jenvcks Act. |

Petitioner incorporates his §2255 issues herein by reference and submits
that they all presént substantial questions. The District Court's order denying
Petitioner release states that the issues are not substantial, but fails to identify

any flaw or reason that they are not. Judge Lawrence simply dismisses them in a
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sweeping statement saying, “[Petitioner] has not shown a substantial probability
of success on the merits of his claims.” Order Denying Release, December 21,
2017, D.E. 5.

The 7th Circuit defines a "substantial question" as a "closé" question, one
that could "very well be decided either way". See United States v. Eaken, 995
F.2d 740, 741 (1993); United States v. Greenberg, 773 E.2d 340_, 341 (7th Cir.
1985): See also, United States v. Lane, 281 F.3d 638, 639 (7th Cir. 2002)(Rovner,
J. dissenting). |

A court finding a "substantial question" is not making a determination on
the merits of a Petitioner's case, United States v. Hattermann, 853 EF.2d 555, 557
(7th Cir. 1988), and the court is not fequired to predict the outcome of the merits
determination, or even to believe in the issue at all, for that matter. Hattermann
at fn 6. This seems to Cohﬂict with the District Court's position that the
Petitioner must prove that he is likely to prevail in order to secure release on
bond. |

Petifioner has presented substantial questi(jns which, if resolved in his
favor, would result in his immediate release, either on pretrial status or through
outright dismissal of the indictment charging him. This is what precedent
requires of him. This is important not iny because it means he meets the third
requirement of §3143(b)(1), but aiso because it implicates the last requirement
for granting bail to him as a §2255 movant: the existence of an exceptional

circumstance meriting release.
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Exceptional Circumstances

As noted above, in order for the Court to enlarge the Petitioner on bail at
this time, it must find that some "exceptional circumstance" exists to require his
release as being in the interests of justice. Aronson, supra, 85 S.Ct. at 5.

There is substantial precedenf supporting the contention that an
exceptional circumstance exists where the time required to adjudicate the
questions presented is expected to exceed the time remaining on a Petitioner's
sentence, as the case in the instlant matter.

Petitioner Petrunak has a vstatutory good conduct release date of July 31,
2018% Given the District Court's busy docket?, the time needed to properly
adjudicate complex challenges éuch as the Petitioner raises in his §2255 motion,
the need for an evidentiary hearing, the fact that Petitioner now has proof
positive of additionally and illeg;lly withheld Brady and Jencks Act material* and
so will soon be transmitting a diséovery request for document inspectio'n, it is
unlikely, bordering on imp‘ossible, that this case will be disposed of prior to the B
completion of Petitioner's term of incarceration. |

‘That a “denial of bail could leave a petitioner without remedy” given how

2 See the attached Bureau of Prisons Sentence Computation sheet for Charles Petrunak. Exhibit
“A” to this pleading.

3 Please see the attached Exhibit “B”, a review of 20 recent §2255 motions before Judge
Lawrence, noting the time needed to dispose of each.

4 Ttem 'B' in Petitioner’s Appendix to the Memorandum in Support for his §2255 motion is a

handwritten record of a conversation between Petitioner and ATF Investigator Jill Krofta, a

holographic record in Krofta's own handwriting and presented to the Defense as a part of

discovery. Petitioner now understands that this single disclosed page to be just the first page of

that handwritten record and that a second page, and possibly a third, which have been excluded

from disclosure, would have provided support for both the Petitioner's trial defense andhls earlier

ATF administrative hearing case.
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circumstance under the habeas bail standard. See, e.g. Marino v. Vasquez, 812
F.2d 499, 509 (9th Cir. 1987)(bail pending appeal on habeas case where appeal
process can exhaust time remaining on petitioner’'s sentence, leaving him
without any meaningful recourse)(also, Hilton v. Braunskill, 481_ u.S. 770, 777-78
(1987)(the less time remaining on a prisoner's sentence, the greater his interest
in his release pending further adjudication).

In denying the Petitioner release, the District Court asserted that the under
1 year that Petitioner has left to serve on his sentence somehow doesn't meet
this exceptional circumstance. This seems disingenuous given the amount of
time §2255 motions typically take to resolve.

A review of the most recent §2255 motibns before Judge Lawrence,
Petitioner's judge, gives lie to any reasonable likelihood that Petitioner Will see
his case resolved prior to the end of his sentence.

Attached to this pleading as Exhibit “B” is a list of the twenty (20) most
recent habeas corpus cases Petitioner was able to identify as being resolved by
Judge Lawrence. The average time to resolution for Judge Lawrence is 15.52
months, with the shortest time (7 months) greatly exceeding the less than 4
months Petitioner has remaining to serve.

Petitioner submits that, at this point, with so few weeks left to complete his
sentence, he has a signifiéant interest in felease pending the §2255 motion's
disposition and that interest, coupled with his meeting all of the requirements of
18 U.S.C. §3143(b)(1),‘ establishes a solid foundation for enlarging him on his own

recognizance at this time, and reqliests that the Court do so.
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The Petitioner would call three final matters to the Court's attention.

First, in the District Court's denial of Petitioner's bond motion, Judge
Lawrence relied heavily on Landano v. Rafferty, 970 F.2d 1230, 1239 (3d |
Cir. 1992), explaining that under the rational in that_case, “[a]lthough Mr.
Petrunak is scheduled to be released within the next year, the Court does not
" view this as sufficiently soon enough to warrant his release pending the
resolution of his habeas petition.”

Petitioner submits that the District Court's reliance oﬁ Landano is
misplaced. Petitioner is a federal defendant convicted of filing improper tax
forms with the IRS and serving a very brief sentence.

Landano, on the other hand, was convicted in 1977 in New Jérsey state
court on a charge of felony murder ofc_z police officer during the course of the
robbery of a check-cashing establishment and Mr. Landano received what is
effectively a life sentehce for this extremely violent offense. The two defendants
could not be more distinct from each other.

Additionally, the 3rd Circuit's main reason for denying Landano bail was a”
matter if coinity. Landano was asking the federal coﬁrt to grant him release on
bail while his habeas petition was still pending in the state judicial system. The
3rd Circuit explained that

“When the State has not completed its review of the petitioner's

claims, it is 1nappropr1ate for a federal court to reach the merlts of

petitioner's case in ruling on a motion for bail.

The Supreme Court has emphasized that even in cases where a clear

violation of the petitioner's rights was found, "considerations of

federal-state comity would still inhere, and it would be unseemly in
our dual system of government for the federal courts to upset a state-

Page 19 of 22



court conviction without affording the state courts the opportunity to
correct a constitutional violation." Duckworth v. Serrano, 454 U.S. 1,
4, 102 S.Ct. 18, 20, 70 L.Ed.2d 1 (1981) (per curiam); see also
Caswell v. Ryan, 953 F.2d 853, 857 (3d Cir.) (as a matter of comity,
exhaustion ""should be strictly adhered to because it expresses
respect for our dual judicial system' (quoting Landano, 897 F.2d at
668)), cert. denied, _ U.S. , 112 S.Ct. 2283, 119 L.Ed.2d 208
(1992). As we noted in Lucas, "We doubt that it is appropriate to
grant bail prior to ruling on a state habeas petition solely on the
ground that there is a high likelihood of success on the merits...." 790
F.2d at 367. Landano, 970 2d at 1241-42.”

While the District Court's reliance on Landano to deny Petitioner's request
may have been misiplaced, Petitioner submits that this Court may find guidance
in its pages to grant Petitioner release. |

The Landano court's consideration included and specifically relied upon
Boyer v. City of Orlando, 402 F.2d 966 (5th Cir.1968), a case that illustrates the
situation where bail has been awarded because the sentence was so short that if
bail were denied and the habeas petition were eventually granted, the defendant
would already have served the sentence. In that case, the Fifth Circuit directed
the district court to release Boyer, who had been sentenced to 120 days in
prison, on bail while he exhausted his constitutional claim. The court stated that
it was obliged to take extraordinary action to make Boyer's exhaustion in the
courts truly effective, or his sentence would long have been served. Landano,
supra, 970 F.2d at 1240-41.

The last point the Petitioner would make about the District Court's decision
denying him release at this time is that there is, apparently, sofnething missing,
that perhaps in the holiday rush a significant cut & paste error Was made.

- On page 2 of 3 of the denial, the Judge Lawrence cites a continuing

Page 20 of 22



reference, “Rado, 699 F. Supp. at 26”, without ever having provided an initial
primary, reference to Rado.

Petitioner thinks that this is a cut and paste error, the court taking
advantage of a boilerplate denial stored somewhere in its vast database of earlier
decisions®.

The other possibility, that there is some missing detail and precedent,
inadvertently excised from the final order, that the District Court had intended
be included, is not beyond the realm of possibility.

Either way, the District Court's order is somewhat incomplete and, the
Petitioner submits, as he has clearly met each of the criteria for enlargement on
bail®, the decision denying it by the 7th Circuit should be overruled, the
Petitioner enlarged on bail by this Honorable Court.

In the alternate,. Petitioner prays that the Court will remand with
instructions to the Court of Appeals to provide a more detailed explanation,
delineating the reasons for denial, so that they may be more completely vetted

by this Court.

5 An idea that finds support in the lack of specificity the denial has, offering no explanation as to
why Petitioner's grounds for relief provide an insufficient basis for his release, simply making
a broad statement that they don't, an unfortunate deficiency existing in the appellate panel's
denial as well. :

6 An unfortunate emerging exceptional circumstance which did not exist in its present form at
the time of the initial filings in the district and appeals courts, but which the Petitioner hopes
the Court will exercise its discretion to consider is the impending death of Petitioner's father,
Matthew Petrunak who is expected to expire at any time now (see the letter from Dr. Tamara
Hoffman, DO, who is responsible for the Petitioner's father's end of life care, last page of
Appendix II) Petitioner submits that this additional circumstance,by itself, or taken together
with the others presented herein, constitutes compelling rationale for Petitioner's enlargement
at this time. '
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Conclusion
Wherefore, Petitioner prays that, for the foregoing reasons, the Court will
enlarge him on bail pending the outcome of his §2255 motion, or that it will, in
the alternate, order the District Court to convene a prompt hearing to further
consider the question of bail.

Respectfully submitted,

Charles Petrunak, pro se
611 N. Capitol Avenue
Indianapolis, IN 46204

Certificate of Service

I, Charles Petrunak, do hereby certify that a true copy of the foregoing
[
motion for release was served this 9 day of April 2018, upon the attorney

for the government by prepaid First Class United States Mail.

@/ V<

Charles Petrunak
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA,

Plaintiff, |
V. _ Case No.: 1:14-CR-94-WLT-TAB-1
CHARLES V. PETRUNAK, The Hon. William T. Lawrence
. United States District Court Judge
Defendant.

DEFENDANT'S FIRST APPENDIX OF DOCUMENTS

Defendant Charles V. Petrunak herewith submits his Appendix of
Documents to his contemporaneously filed Motion to Vacate, Set Aside or

Correct Sentence.

Respectfully submitted,

(Yovis

“Charles V. Petrunak, pro se
FPC Ashland #12343-028
Post Office Box 6000
Ashland, KY 41105




APPENDIX ATTACHMENT 'A’
SWORN DECLARATION OF CHARLES V. PETRUNAK



SWORN DECLARATION OF CHARLES V. PETRUNAK
November, 1, 2017
Page 1 of 2

I, Charles V. Petrunak, under the penalty of perjury and consistent With the
provisions of Title 28 United States Code Section 1746, do hereby make the
following true declaration:

1. I am the criminal defendant in United States v. Petrunak, Case No.: 1:14-

CR-94-WLT-TAB-1

2. 1 have read through the factual statements presented throughout the
attached 2255 motion; and,

3. That each of the aforementioned statements is true and accurate to the
best of my knowledge and recollection and,

4. In addition to these statements, I would note the following:

(a) That during my initial interview with the Internal Revenue Service,
- Agent Robertson made the clear and unambiguous statement, “You fuck
with us, we fuck with you.";

(b) The interview during which Agent Robertson said this was videotaped;

(c) No copy of this video tape was presented to me as a part of the
-discovery in my criminal case; and,

(d) No copy of any email or federal investigator official notes regarding the
details of, or the progression of, my case was ever presented to me as part
of the discovery in my criminal case, with the exception of Inspector
Krofta's handwritten notes which are attached as a part of my §2255
pleadings.



SWORN DECLARATION OF CHARLES V. PETRUNAK
November, 1, 2017
Page 2 of 2

5. During my criminal trial I testified:

(a) about the circumstances leading up to the storage of fireworks at my
place of business;

(b) about my reasoning regarding the presentation of 1099's to the parties
directly responsible for the loss of my fireworks licenses and business; and,

(c) regarding the interviews I had with government officials involved in this
criminal case.

6. Ihad unambiguously instructed my trial attorney to impeach Inspector
Krofta regarding her perjury at my 2003 Administrative hearing before the
ATE and he declined to do so because of the potential negative impact on

her career.
ST

Charles V. Petrunak
Declarant

Date: November 1, 2017




APPENDIX ATTACHMENT 'B'
ATF INSPECTOR JILL KROFTA'S HANDWRITTEN NOTES

August 31 2001
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APPENDIX ATTACHMENT 'C’

2003 ATF ADMINISTRATIVE LAW JUDGE'S FINDINGS



FILE NO, CCIDT-70460

UNITED: ‘%Tﬁ'{fﬂ OF ﬁk‘\»‘ﬁiR]Ch

| AND EXPLOSIVES

Tin-the Matter of

ABYSS SPECIAL FX, INC. . INITIAL DECISION
: Angust 25, 2003

APPEARANCES:  Brenda Huison for the Department of Justice. Bareau of Alcohol,
Tobaceo, Fi irearms, and Explosives

Danie! Walker for Abyss Special FX, Inc.

BEFORE: Brenda P. Murray, Chief Administrative Law Judge

Background

_Ixs A T i )a}
.A TR z}resemaﬂ testmmm'- s _
Abyss Special FX, I (A bys"") ore;,em el ;eammny
introduced four exhibits.® The parties filed consecati
brief on August22, 2003,

‘i:’mm C,}‘za;}m ‘v ?ﬁtmnak and
ve brie efe. I received the final

' The ﬂ{}mdd‘id Security Am of 2002, Pub. L. No. 107-296, 116 5[.:1{ 2133, enacted
November 23, 2002, ;ncl;i[&a the Safe L}@I{}Slws Act {“SEAT) a1 Title X1, Suhu,iﬁ C.
The statute twansferred the regulatofy zaspa.szb*iﬁves of 1&5 Ii}e:' ariment of the
’Tn,asaw s Buaau {;t r&icmm, Ob'iCCQ &ﬁfi P' by the D

s

- Sﬁ:@c

-

fied. 1 mtl refu L{s;

"‘(’3‘? ,
the AT
Ex. )‘




Tssue

ATF, is authorized 1o rovoke a lcense o periil based dn 2 nnding that the
hoidel as n&*’ Elk@iv to cr:}myl} wm laws or 1ebn}dtam<s or is: Gﬁl&‘ vasn not & mfbiv 10

it e m&ad Aa}{syv ,
103-33-3B-12683; §§g 27 CJ*.R :§;§ 71 &1 Sﬁﬁ‘}‘ﬁl

Findings of Fact and Conclusions of Law

Federal, state, and Jocal povermments regulaie eaplosives.” Under federal law
explosive materials are “explosives, blasting agents, and detonstors,” 8. U.SC §
8414e); sz also 27 CER. § 555 1. Federal regufations define fireworks as “[ajoy
composition. or device designed tg produce @ visible or an audible effect by combustion,
deflagration, or detonation, and which meets the definition of ‘consumer fireworks' ar

display fireworks’ as defined by this section.” 27 C.E.R § 335.11. Display fireworks
are defined as:

Latge fireworks designed primarily o produce visible or audible effects
by combustion, deflagration, or detonation.  Thiy erm includes, bt i
not limited o, sa!me% comtaining more Han 2 grains {130 mg) of
explosives materials; serial shells comntaining more than 40 grams of
pyrotechnie "‘cmpo‘*nmﬁs and other display. picces which exceed the
imits of explosive mates rials for classification as ‘Ct}nsm,,_,....-lf{iﬁist(;{rlgs;,_"’

27 C:FR § 3 55.11. Fireworks: are considered 1 bé gxplosives under federal law,

{Jung 16y 9,{}&:» Tr. 44} A federal license or pcrmzt is required 1o purchase m;}e‘
1.3(G) fireworks, & powetful and dangerous wype of fireworks that are considered
hazardous.? .{j‘;mg 16, 2003, Tr. 42-43; June 17, 2003, Tr. ‘s’C* 114.)

£

Consumier firawarks are “[alny small frework device designed 1o produce visible
effects by combugion and which must comply with the con wstruction  chemical

: I‘ edesal 1 ww “affects all persons who impert, manufacture, deal in, purchase, &iS‘-E:,
store of pmsess uk“]@:!‘ie materials, It also affects these wiw ship, transpost,
reeeive - e\pia' fve materials in mmmage or far nﬁ commercz: Dep runent of 1:1
Treasury, Bureau of Aldonol, 1 d - r Explosives _Ltm‘ m@“
m{:mia{mgs, 34 ('?Q{}O) 100k aff‘ir:m] womﬁ of this pub,
1632

“Type 1. '%(G) Fraworls are sometimes called display fireworks.. In Obio, *m exhibitor
most hive 4 permit issued fm* a firework exdy ibition | before he.can possess and use Type
E...S{,G)-fwvmh (ATF Ex % 1R




com m&s;uorg, and htbelmg racruiatl"rks of the U :
Conunission™ 27 CER § 353,11 A federal License 3smt rcamwﬂ {8 nurthase
fztm-om mczz:zd (0 a5 cemuﬁm ﬁrﬁwor 5, 'g@hml ae zess tdangerous than ih& zmr&

3, «x?zvs:-,, who puz
01 ﬁmwm}. i 3;,13-. 8 1;33 uﬁsi ants, and appwmmaiew {weniy-seven owt-of-smie
shippers.  (June 17, 2003, Tr. 75; A, TF Ex 1) The Dma Zemiumm has nat
permitied grants of new pelmzzq 1o Store fireworks since 4t léast 1997, (Fune 16, 2003,
Tr. 159-60.)  “The only permanemt stordge that i allowed is [imited l"ﬂuf’ilf‘fl&mﬁ“s
and wholesalers,” and no new hvwses can be tssued vmil December L, 2006, (June 17,
2003, Tr: 135; ATF, B T at 4 The State Fire Marshall has 1o mul g recornmendation
1o the legislature i 2005, (Mnc 17, 2003, Tr. 3.5 As of June 17, 2003, Ohio had fifty-
two licensed storage lotations for fivewosks; all were ;namxr:mumrs and wholesalers
licensed to stere T yee 1.3(G) explosives. (lune 17, 2003, Tr. §2-84.)

I 2001, Mr, Pewranak held two firework lcenses from the Swae of Ohio” (June

. Tz, 79-80.) The first, Exhibitor of Fireworks and Pyrotechnic Licease number
(}(;f‘ 1, expiration dae August 13, 2002, allowed Mr. Petriiak conduet public
ﬁwum ke mnbstrons astng Type 1.3{G) fireworks, {June 17,2003, Tr. 46; ATF Ex Sat
1: Abyss Ex. 10.) The second leense was for pyrotechnics that a]lovmi wiy. Perrupak u
18 %rfzwaﬂxs indoors ss special effecs inz gerformance or show.” {June 17,2003, Tr.
53, 79-80.) M. Potrunak is also licensed in several other states. (June 17, 2003, Tr. 145-
46, 152, Abyss Bx, 45 10.)

The following federal liceige and permit 8r8 a1 here.t Abyss received
Permit 4-BL-103-19-3B-12513, T ype 19-Manufacurer of 1 eatrical *Iash Powder, on
Cotober 14, 1997 7, vithan expiration date of February 1. 2003, (ATF.Ex. Jat16)On

5 Under the present regulatory scheme: that exists in the United States, the stale
authorize the storage of explosives, and federal and stare govermments regulae zha
conditions of authorized storage. {June 16, 2003, Tr. 68-7C, 117 Juge 17, 2003, Tr,

14-13.
4 ’?*vfr i“f*um& ak festified that he held thres Heanses from e Suate of Ohio. (June 17,
Ekc ﬁopws of two state licenses that My, Petrunak subimired 8§ part of his appiication
io the City of Pirma, ti}lm hens the seal of the State 6f T exas.: “‘~~byss A 10.)
“The AT, put imo ¢ eviderics copies of Abyss™s apphsc T jpr’*,.l’? license 4-
BL-12391 that ex pn"cd on Novenber 1, 1998, and- Typs 34 H-12588 that
expited on January 1, 1995. (June 17, 2003, Tr. 130-31; A B.G, 1, and
Jat 2, 16)

Las



Abysa has bﬂvﬂ in. m,smess A0

1997 doing “displays invalving :;~ mechinics,
fireworks, special sffects, movie “;pef:ldl &frecrs bubblaa ballgons, wr&i’%ﬁ& .. o BRE
service to the enteriainment industry,™  (Jume 16, 2003, ‘I_. 160; Imac 17,2 _(}3 Tr:
i44.) Charles V, Peaunak, Ab};ﬁs president and sole owner; mcm*parmea Ai;y;s it
the Srate- of Oliio, in. ?ﬁbmaw 1998, and in the Siate of 3numm in October 2002
(uly 17, 2002, Tr. 1443 3 By, Petrunak graduated from ﬁvzuwtnaﬁ!&&lm Colieze zmd
earned d master’s degree in niusic from ’fwm Srate University. He is's private plano
instructor and chiuch organist. (uly 17, 2003, Tr. 142.) "

- M, Pearunsk has admitied ﬁ]at Alyss did not have a2 license from the Stite of
Olio to store pyrotechnics or Type 1.3(G) freworks. (Junc 16, 2003, Tz, 108; June 17,
2003, Tr. 217-18) WMr. Petrunsk called the AT F Clevelund’s office on August 31,
2001, and complained that the State of Ohio would nor give him & storage permit zmd
requested that A.T.F. make the State of Ohio grant kim & permit, (A T.F. Ex. JTar33)
Mr. Petrunak told Inspector Jill Krofra thar e expscied the City of Parma, Chio, 1o
cancel a scheduled firework display that weekend on September 1, 2001, and he
complained thar he bad 10 pay 3630 1o rewwy the fireworks every time & show was
cancelled, and this was the s“wnd cancetlation. June 16, 2003, Tr. 50, 54 June 17,
2003, Tr. 258; ATF, Ex. J ar 33} Ingpeceor Krofta mlﬂ Mr. Patrungk th
could not grant his r&qu&*st ard to retern the fireworks w his supplier, and she wid her
supervisor about the call, (June 16, 2003, Tr. 164, 202; ATLE. Ex. Far 35 ATF,
: hz»a %perwsar Jerome Cajka returned Mr, }"&trwak’ call and reiterated that he could

¢ the state to gramt him & permit 10-store explosives, (June 16, 2003, Tr. 277-
FL B Far35.)

o

1 reject Mr. Perunak's claim that he iold Inspecior Krofta that he was ngmg £
store Type 1.3(G) explosives, Inspéctor Krofta and Area Supervisor Cajka assumed
that M. Perunsk would comply with the regulaticns and either find storage for the
explosives tha he had purchased for the panceled firework display on S*"pﬁm er 1,
2001, or rewrn them 1o the supplier. (June 16, 2003, Tr. 165, 168,201, 299; June 17,
2003, Tr, 258-5%)

On October 18, 'ﬁ@i, Inspector Krofia visited Abyss's effice as part of sn
inspecton: prograin ipitiawd after Seprerber 11,.2001, and observed & Torty-five T
,wmli_mliﬁl‘ pag‘k‘f& 23] i‘r\)n{ (’}f ’a&bygg OL{I*“:’ &t 1{69 Wﬁ‘«i la}@w}} baf@@l l‘flﬁc}‘ir’f}.i
Onio.” (June 16, 2003, Tr. 57-38; 65-66; A.T.B. Exs. J a4, Q)
centey Wi AMeNg S U On one side of mi’!mg ?’::u.‘u‘z ap gres charac
{htusuial area wheié theie are five or six parailel rovis of oue- SL@}}.? Tesial &%ﬂ& bm-ﬁmﬁs

‘ .

" No one was at the > wi
"‘{}ﬁx, S}? left het card 2

eror rofta first visited on Ohmbe; 16,
13K ¢ il!'!::«:i'jhez‘ Jater in the day. (Jume 16,2003,

Ao



a8, 37)) Ench building
ants, such gs a lawn care company,
* {Jure 16,.2003, Tr. 94, 97; June 17.

had my&u m iwe & Mmore

lately Infore hs; oupumsoz, an

Ixmﬁa iuspmm ?»zia‘mel ‘&‘h.at'iﬁ, Special Agem Kevin MoG g Shierti

Paynrz (*Reddish"), Assistant Deputy Swre Fire Marshall, gathered #t the siee.®
6, 2003, Tr, 86-92.) '

The inspeciicn on Ccrober 16, 2001, found 2 fory-five by ninety-six foot
semitrailer Iocated ten 1o thiry feet in front of Abvss’s office in Buifding Four.™
(A.T.F, Bxs, Q, FF at 1, 2.) Building Four was about 200 Teet behind Building
Thres, 't In sddition w Abyss, Beilding Four housed abbw eleven other businesses,
{(Fune 16, 2003, Tr. 92, 228§ -29: Tune 17, 2005, Tr. 36, 23, 166-62: AT F. Ex. Jau 37
On October 16, 2001, waffic was observed coming and going from the swrounding
bsinesses and V»ﬁh]u}@'b wiere seen entering and leaving the immediste area. {June .fﬁu
2083, Tv, 1‘?3}} Buz;(*iﬁr} Five had = YISt 3t C;i{xfhd for ¢hildren that held ﬁia‘iﬁiﬁ”
daily.” (June 16, 2003, Tr, 94-95; June 17, 2003, Tr. 24-25.) Persons came 10 Abyss
g es are located "mméfz

ﬁ;‘..

1ﬁce to take music lessons from Mr. Petrunak., Residential bom
e light indusurial ar ea, but within one thousand fest o ihe S‘“‘Hsilh’“iuz { June 17, 2003.

"’J

N Pﬁrrumif sereed that there were from [wWo & six businesses o zacly bullding,

Hawevm it ap;;aaw that there are Twelve usite rotal, six rental umits Back w back in
ach building, Uam" 17,2003, Tr, 196; AT.F Ex. Jat 379

' A semitrailer §§ “a freight twaiter thar when- atma,hed is Si}{}p{)z ted wr its forward end
ﬂ‘ie fifth wheel device of the wuck tacior” Merriam-Webster's Cr.,si gaigie

A 1(;69 (}Uth sci Zt}i}l} Mr. Petronak recerved ﬁ‘le twenty-four year e:.)id

- Under a lease-purchise agresment, the torl cogt was

5;;.1.,%&. {h..’l‘,.ﬁ‘ Esx. J at 14 :

? Special Agent McGrath was mciad d bechuse special agents in the jaw enforcement
side of AT K. are authorized t¢ confiscate explosives, bt inspectors in the 1‘0@1}%:12@2‘3*
or industry operations side of AT.F, lack this-authority. (June 16, 2003, Tr. 88-89,
162, 281-82.)

* The ten to hirty feet determination is based on testimony from Assisiant Dﬁ*}uw State
Fire Marshall Reddish who &Sumaiﬁd fhat the semitrailer was ien feer from the fromt of
Building Pour, while the State Firg M shall's Notee of Proposed Revocation and Mr.
Pm*unai: dgs‘cr*b&é ka: “mgrcmdsxl e,c“tlnl—tl“ﬁtk rrailer”™ as lsg?fed_ aﬁ;};@mmd&ly thirty
foet aw ham.A{}yss s office. (June 17, 2003, Tr. 3021, 161i Abys _ : -;:5,);
i i 1‘111(1 ti‘r‘ e b{: v,f*en E%uudmu Jhs = and %uidtnv PDU w bx» '

5 T‘i:c swner ai' *‘Iaa m asx En e Ohm Gym f:~€$mi‘liw le aur
300 children auended classes at theé sire sach day. (Tune 16, 2003, 1

..'L\-'i

)
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‘, 3";_} Nether the surrounding 1
,ﬂew ihzn tze sem}zlwm held.

A.T.E. Exs. Jat?’,, :,! M, Xatﬁ BE &byS&Eh I{Zdtu} mﬁr ’
bave picked up these YZT*“M’J??:; on; f‘mwst 28, 2001, 1o us m 4

Parma, Ohio, stheduled for Sememm JQ 2001. Thar show (‘Emz 1(}

;@@3- Tr. 107-08, 16970, 185; June 17, 2003, Tr 47- 49, 147 ATF i:',»,.,"éw 33, and

Mz, Petruniak coild not find the relevent paperwork and he had 10 15
sugplier, ’&&»Q?vcnm Fireworks 1 :c;giav fne. I{awkawlm,?wtci*ugau ("Wolvering™),
copies of the invoice and Bills of lading. ’Jme 17,2003, Tr 12-13: ATF Bx.J ar ii}j
Waolverine furnished an invoice that s shows Mr. Petruask ;’mlcénmzz the fireworks on

Angust 15, 2004, and a %;{i] of lading dated Auvgust 20, 2001, (ATF Ex. Jat 31-33.)
Thc ‘magazine swmmary,” a sheet posted on the inside of the semitrailer, showed that op
October 16, 2001, the contents included 3 € m‘z:mzi 12 shells” thar were leftover fram a
show on August 18, 2001, in Fairview sz:. Onio.” (Jane 16, 2003, Tr. 111-12: AT.E.
Ex. L)

The sentrailer did wot have any miarkings or placards wdicating il i held
explosives.  (June 16, 2003, Tr. 238.) At the insistence of AT.F. and the  Assistant
Deputy State Fire Marshall, Mr, Petsunak removed the explosives froni the semitrailer
and tetwmed them to. Wolverine on October 16, 2001.'% (June 16, 2003, Tr. 14547, Jung

17,2003, T, 35:36; &.T.F. Bx. lat 9

“Report @f'\/‘ic)}aﬁ s found
r. 156; Tune

On Cerober 18, 2001, Inspcmm Krofta deliversd a
duripg the inspection on {')vif'*bw 16, 2001, to Mg ]’éu'mm {June 16, .’ZG{);
17,2003, Tr, 173; ATE. Ex. Jat 1822

On December 4, 2001, Ares Supervisor Cajka forwarded 1o legal counsel and
the Director ar Indntfw Gg&emﬁ&ﬁs t‘lw “ng’ul ew Emoremz ent Iﬁspcctzun Report,”

"% The inventory sonducted jointly by stese and federal avthorities found thirty-pwo

baxes of fiteworks. Mr. Pe m.ﬂak. mrainwing. that there were thi riy-three hoXes in the.

semiteailer. (fune 16,2003, Tr. 123-26; AT.F. BEx. M)

“ % m&’r'sam rs ia ny bu.&l mm OF SIUCIIIE, ier than an. axplosives twmfaczmn_{a
: ) 27 CER, § 33531, Abyss lad

WO T} pt, l?I ‘mm«:zma m conraccmr} wnh Bs. T*rp«s }g i ‘ ,H. had no appff;ﬂ”‘é-

SLOLAGS In Conne :

B Mr., _Pé.ir'ung.;;_cfzu_‘q fot hn; 4 u.camgd

(Tune 16, 2003, Tr. 90.}

% Azimg 10 accept ihe fireworks.

me

'smzagc SI.'_

3%



%1 ngec, EQ inactive in the § ' ﬂﬁmb-&s& ﬁisu

database the type 33 pw‘*mlt (A _Id”fﬁ&:} shottid 2}»_ aitaed
.L{)E“lgﬁ and the type 19 license (4-BL-12391) should be chanved 1o
inactive since (s expired 11/01/1998. - T

Revocation
(ATE Bx lar2)
On March &, 2002, Norrds L. Alferd, A T.F. Direeior-of Industey Operations

{“Dimctaz'”) sent a Notice of Contempls LCd Denial or Revoeation of License or Permit
{“Proposed Revodation™) 1o Abvss and My Pﬁi_ltmﬁa. {Abyss EX 63 On Juby 1, 2002,

at Mr. Petrunak’s sr*quu,; M, Alford, and four ATF. emplovees mel with Mr. Petrunak
and his legal counsel, {(ATF. Ex. K. I‘ze purpose of the meeting was 1o allow Abyss 1o

respand to the Prc}pasad Revoration, {June 16, 2003, Tr. 134.36, 177-78.) At the
conclusion of the meeting, Mr. Alford informed ZW Petrunak that A.T.F. would procesd
1o revoke Abyss’s loénse and pen‘m based on the nanys of the violations and Mr.
Pewrunak’s response, (June 16, 2003, Tr. 157 g

In Jung 2002, the State of Ohis apd Mr. Petruriak séried g stare &mm gbm wolild

have revoked State Li eam num%z ér $6-18-0051, based ou the improper siorage of
firaworks, (Jamai?;, z.t}(};;, Tr, 96, I{){T)‘ 9 AL 1‘? ;f_:;x A&) iII“ I’emwga%& {E}&J.mmaa o
, mx roperly storing fireworks on or ‘abigin Sept
{2} agreed 1o take an inezervice exhibitor waining

nidce of busmass of ihe holder of Exhibior lgcenf’e Nc} 46~1bnﬂ{}5£ (:}m m" t%xc "%mw cf
Ohio by October 31, 2002; and {4) agreed i m» a $1. UJG fine - the Tmasma: of the
Siate of Ohie. (June 17,2003, Tr. 109-12; A ATF Ex: AA) The serdement allows Mr.

e
1

Porrunak te'do blﬁSi‘ibe i1

ihe Sute of ng, Bot s busx,ues& cannot be located in the
state. {June 17,2003, Tr. 215-

5
6)

On Septeniber 10, 2002, Director Aliord issue i 10 Charles I P&i}ln‘&k Albyss
Special FX, Inc., a Notice of “?,wa» “tsm’z {"Mau& ) zemkam bwh t‘XDiﬁ‘ilVf:.:s permit 4+
051-103- 33~3hx«1263.}‘ amﬁ fwgnufa : ng% zawB] “19-3B-
12513, (ATF Ex. Datl, ”"A, "1 oflec s opi 36§
not likely to c&n*p}‘ with the laws or lt:ﬂ'ul tions andior is mhw
continue operations aurhorized pdsf s ligerise or permin (4 T
Drrector mi ed ofy what he Charactérized as- willfiel and ety

(Notice at 2-6.} In # leater -dated Seprember 20, 2002, Mr. Petvanak o

T, 5%

and reqmsted dhearing. (A TF Ex. Ej




éllj'l?ﬁ%'«ﬁbﬁt‘ ~?“¥mmd Of I:,mgj ¥ 2,
'*’.*’1'31 EXA 13’“ {‘I Ci] 01 i ‘5;' fagto) 4 thr

and per
My fing
have oo

: . o«:«:;ea iqwzui[v pursuant w 2 27 ( o
g5 are b*ﬁﬁd’ G me ncmd and my obseivation of the wit ﬁ'c:»e.r; &em
dered all proposed findings, vonclusions, sud ar numan’m raised by thy
i3t those consisieptwith Lnk decision.

1. Failure to nmmtam vequired records of explogives materinls. in vit

______ ation of 1§
U.5.C. § 84245 and 27 C.I.R, 8 3558107,

The Federal explosive laws muke iv urlawful for “any license o perminee
willfally w . . pwcimue distribute, or receive explosive materials without making
such records as tlm Atiorney General miy by regulsten require ., . 7 I8 U.SC. §
842(f), Tursuant wo that gramt of authority, A T.F. hes issued a general requirément
that 2ach licenses znd pemn&ﬁe shall keep records of expliosive materials as required by
Subpart G of part 535, 27 C.F.R § 555.107. Subpart G ipecifies that each ficensee
and permities Sﬁ?li "'ecp ecords perfaining to explosive mszlc 1y permanent form
(i.e. commereial invoices, record books), and that each shall maimain al) records of
sale or <‘t‘1¢r disposition. 27 C.F.R § 335.121. In addition, the rules reqguire that 2
permitiee shail 1\ o separate vecord of the dae of acquisiuca, manufacturer's name
and marks of ideny uc:zm,r* guantity, and description. 27 C.F. K § 335,125,

COn Ociobar 16, 2001, Mr. Perungk ¢ould not locute any pertingst information
requested by A.T.F. inspectors about the fireworks: he received from Wolverine on
f?& sgust 20, 2001, which he represented (o be the fireworks f*s:m'r' ed in Elza m}zmaﬁﬁv

{A. T.F, Ex. | at E{}} To obuin a description of the maerials
A;;;, ant I}e; uty Srate Fire Marshal, Mr. Pewrunak hadt w© moues* diar Woly
him copies of the invaices and bills of luding.

{ find that Mr. Petrunal mllfuliv violated 18 U.S.C. § 22—2&} and 27 CF R §
555.107 becsuse he i an experienced, knowledgeable fireworks e:&ln‘mm “who
detiberately chose to disregard & basic regnlation. In this desision, willful is defined as
acting with purpasefol saard of phxm indifference 1o known legal obligations.
Cucehisra v. Secretary of Treasury, 652 F.2d 28, 30 (9th Cir. 19813; see alse Stein's
Tnc. v. Blumenthal, 649 F.2d 463, 468 (7th Cir. 1980); Lewin v, Blumenthal, 590 F.2d
268, 269 (Sth Cir: EQYQ"

2. Failure 16 properly store §73 poumds of firéworks according 1o the reguirements
01 state Jaw in violation i}f 18 C.S.C. §848 and 27 ("R § 555.62,

¥

M. Peirongk &\nau; that the Stale ot Ut}%fj requt rired a 5_2'1'3257 ‘18’{’“& u io stozg:
expiosives #nd thar e did ot bzﬂee,.on& M. Perunak Iu wort :
industry sincg 1965, He engaged in ru:xr-mg ﬁnloguw !
Explosives and Pyrotechnics, C} RiG %ra,e Fire Marshall's Office, on r?ﬁ mu: of storing




fireworks in Ohic for-ar lease nm years. In additon, M Pewunak discussed
tegularsry aasma cluding siorage with ATE. mgpecirs ag ;}31'1“ of his application
inspections,”? (June 1 %, Tr. 3233, 191; Jupe 17, 2003, Tr. ’?M@ 81-82, 108,

16, 2{3‘@,
143, 219; ATF Bxs: G LI m 27, U, W, and Y1 Abyss By, 4 ar 11123

g4

There g% no doubt that Mr. Periiniak kuew it was 1ilégal w mler stite [aw for im
to store approximarely 5735 pounds of Type §.3(0) fireworks in a-semitzailer cuiside tie
Abyss office in Hinckloy, tho {rom, at a miniriunn, Algust 20, 2%311 1o Uctober %o
2001, {June 17, 2003, Tr. 253} ATE stressed that M. ?mrmmk - federdl Heenge did
ot authorize storape with WUl & slaie permi; howevey, Mi. Pe unak tpade 1o such claim,
1R US.C. & B48; 27 Q Ro§ 35562 1 find that My, Perunak’s acions were willful
violation of 18 U.5.C. § 013 and 27 CF.R. § 553.62, |

(B

-

3. My, Petrunak'ls unauthorized stora ge failed to meet table of distince
requirements for storing Hreworks in violation of 18 U.8.C. & §42(1) and 27 C.ER.
$8 555.206(h), .3224,

fLe federal explosives laws make it unlawful for any person to store any
explosive material in a2 manner not in confornity with regulations promuizgated by the
.«%;Lufl’?ﬁ}’ General. ].S U.S. C § B42{3  Federal regulwions reguire ’iha displa}f

-~

fireworks up o & weight of o iouww pounds be stored ar feast 130 feed from an
irihabited huilding. 2 C.E, R §§ 555.206(b}, 224

M. Pemrunzk was responsibie for stonng approximately 373 potmds of Type
1.3(G) freworks for ?Eﬂw WO m oml,s in. violation of state and federal regulations
because he did not have tie necessary ¥ sorage ;;:w mit from the Swte of Chio. However,.
gven if Mr. Pﬁ:fmnal‘ §1ad Stae permii, the storage would stll Have violated féderal

regulations because: the semitrailer that Mr. Perumk was using 28 2 magazine was (I} a
maximun of thirty fast from a buiiding inkubited by several other businesses; Building.

‘° If* an a}jl‘jfx{:d’m"i fm“ T f;fze i"l Emczm dated September 35, 1997, Mr, Pe srumk St'r[vd
“day of the display or have them sh pped directs
o the ﬁu“" (A T -EA. A.fe O': Ocmbwz 10, 1997, Mr, Perunak sighed a \@ ‘%mréﬂs
i'ﬁ&hll}{" Jetter acknowledging that because Abyss did not st any storage-facility on the
appheation for a ’i’ygae 19 license/pérmit, Aayss was ot auth Ezec‘i 0 siore
gApiasxves ¥ (AT.F. Ex. H) ATF, considers a “No Storage Facility” leter 1o be an
cknowiedzement by ¢ licensee or permiuge \’sfhﬁ 1‘1‘»1\5 stivage ﬂ‘m b:\pl__ sives or
fireworks not used on the day of purchase have o be 1 returned that day 1o 1he distributor,
(Juns ’5 2003, Tr. 78-81) ATF, chu Lo t'm a8 r:hc "mmz* rufe. (fune 16, 2003, Tr.
1062 In an application for a Type 34 pe lf‘*?“? Zy%r Pczm a}; ss_z;aj .
that “all mmterials uséd the sume iiu_ AT : ¥ b this
a;:ircmma Mr, Petrunak told 2 ACT.F. m"pmu}* on I}cmmbez 1#,: 189 Lha; e only
had & day box and not atordge, and that @ “local supplier ¢an store on his behalf
1

{Coy (}tﬁwlxamhm’ Fireworks).” (A.TF, Ex. Tat 5.) A day box-is 2 type of siorage
nagazine that can be used 1o store theawical flash powder. { (ine 16,2003, Tr 7982,

?."

w



Four, amt {"’"f "’iz’f' f{)m*i‘i—-ﬁ?fe' four semitraller was within 150 ffiy feet of another
fhatied bui |

The rebuual testimo ody of Iispector, Kot
stored fireworks 'mag»f;r,ezls weighed approxima v:iy .;{)Q p : |
stbtriet the. weight of the cardboard inséres, (Ja , 260 I au,f:p;;
Inspector Kroftd’s explatation thar the wwgm of - appmum 4 5(:& ]‘s’}tm 4

calm% ated after suhtmf“imﬁ IB@LL&{T}‘*&C&-C]JI&(I percentages for cardboard, mbm, cm:
{fupe 17, ?Qé};z Tr. 255-536.¥

1 rejecr Mr. Perrunak’s claim thar AT F. used the wrong “Table of Distances. ™
{Iupe 17, 2063, Tr. 1563 ~6?‘,; 1 dccept the testimony of Argx Supervisor Cajek L}‘JE tiié
a‘g;ﬂ-ﬁ&bl& distances are those shown ar 27 C.F.R. § 555.224 I‘ai}le, of Distances for the
storage of display fireworks (except belk sahutes), which puts e applicable distance as
130 f’ fty feet. T reject the distances thai Mr. Pewrunak advocates becsuse they apply
between fivevorks process Luzzcizzws and othar \mﬁéh’f"‘{i arcag, amd Abyss was not g

- e

fireworks processor. 27 C.FR. § 555.323.

For the reasons staed, | find that Mr. Petrunal willfully vielaed 18 U.S.C. §
842(}) and 27 C.F.R, §§ 555.208(5), .224

4, My, Peirunaly did not maintain the daily sumunary of magazine fransactions
showing the dates fireworks were r}mu:d in the ﬁmsmzzm property w;laiwn uf
B U.B.C. § 842(0) and 27 C.F.R. § 335, 127.

AT.F. regulations require licensed imporeers, Tieensed manufacturers, ficensed
dealers, and permittees to keep detalled records and regoris of explosive maerials, and
that these categories of persons enter @ cord of daily sununary transacsions at each
magazine of an approved storage 1ac11:£§? 27 C. FR §% 555.123. 123, 124, 125,

A27.

Mr. Petrunak did not have availuble for the AT.F. inspeciors on Qclober 16,
2001, ap accurate daily summary of MagAZIRG WANSACHONS for the explosives in the
sbmﬂ ailer that he was using for unauthorized swrage. {June 16, 2003, Tr. 10809,
27 ATE Bx. Jat 9-10.F There: was 1 sheet in the $r‘mlttel] thét had 2 list of
mw:mki sl gome uma{mm, but rhis sheel did nof comply wi ith the regulgdons
ecaiise it did not stiow the dats aterials were atquired and put inw Storage, the name
of the manufacturer, and the firswork wpe. In addition, it did not provide an acourate
running el of what wés presenily i storage. (A T.F, Ex. L. )

% The total distance bewween the rwo buildings was 200 fest. “The wrailer was s ai mast.
i ty feet from Building Four 50 that &t a mininum jis for Lv~ﬁ\m ffmt ler ngth extended
16123 feet from Building Thres,

i



\ 1_ permit wr, Perrunak willfally violated 18
'uza.‘z 37, Ma. ?cer* nak viclated the yecord
: 1 bes ause gwscm acx,uo

By tm;gh

AT.F. requites that each licepsee and permittee maintain records as 10 the
receipt and disposition of all explosive materfals. 27 C.F.R. § 335.121¢). A§ noted
previously, Mr. Petrunak claimied that the explosives i the semitrailer were only the
explosives he purchased from Welverine on August 20, ZOGL im hc,dzﬁ not have, or
could not find, any documentation supporting his claim. {A.T x5 Far 9-10, 5 ar 2)

1 find that Mr. Peoungl’s failure 10 have records that substantiaed bis
acquisition and disposition of the Lf.;}if,}&wﬁ‘i siored in the semirailer was o willful
violation of 18 US.C. § 842(f and 27 C.F.R. § 333,121, I make no rubing a5 1o 4
viplation of 18 U.S.C. § 842(c) because ATF has not shown thut My, Peroozk made
any false entries in the records he was required o keep.

&, Failure to meet magazine mnqtmcmﬁ requirements, to have tumbler padlocks,
anc} o have the padlocks protected with no legs than aummmrtm' inch; aiez:l hoods
in violation of 18 UL.S.C. § 8420} and 27 CF.R, § 555.214,

Pursuant to stanutory authority, A. T.F: Has promulgated derailed regulatons for
outdoor magazines 10 ensaw B}ai t%*c explosives siored within are safé and secure. 18
U.sC. § 5%4” (i) and: 27 335.210. For a Tyge Four magazing, which is e type
at issue here, the zamlmm_ mqum‘ among other things, thit {1} the magazine be
comsirucied 05 mczsanra eral-covered. wood, fabricated metel or 4 combingtion of
Lheee Lin nmt JS { } if ti:se ma Mme haa ne cmmmmm %Odl‘idﬁt‘ﬁr« ﬂw smr;e L;zﬁz:)’

w11§3 “moertise isz:k; {fJ,g_n-,ﬁ 1{5 | 903 11‘ 12&*?, 29 C;}’“‘ R g “,\ _
in additon, the pa{iioﬁ:@ must have “ar least five twmiblers 4nd case-har dr*ux:“’
of at least three-cights ingh digmeter and be pmtmcss by #-one-guarter i
construced 10 prevent sawing or lever attion o8 the ;mkn. E? C R

%21 1, {n:i ALK
not C.(}I strucs ml :Jf ’&1 stant d:atmleﬂs ‘cw wd a2 il

11



wied of wood and wietal; (9 ihe spae
1% Arwznn Was 1ot erclosed by 2 firg 1es et
with % single, very. asic wpe m gﬁc,dm‘,;‘ {Jing: 16
June 17, 2003, Tr. 16, 32- 3“ ATF. Ex Jarl11-13)

2{3_ }&:_f i 4“4'3

Ay

7. Tailure %o properly store fireworits in a mapazine in violation of 1§ US.C. §
8420 and 27 C.H.R, §555.214, : : AR 25 FL 0198

AT.F. tegulations réquire that within 2 mazazine: (1) expiosives dotbe placed
direcily against an Imerior wall and should be pliced to allow wmnlf.nmn Sarme
sonsparking swaterial can beused w prevent conict of the explosives with the wall: (2}
explosives-are (o be stored so that markings on containgrs are visible. Stor age shouid
be iz a manper 1o permit easy counting and cm:’kmo on zz%ga ézgam and (3) containers
of explosives must be closed while stored, 27 C.F.R. § 535.214(a), (b, ().

SRE

Mr. Peuunak willfully viclated 18 U_;'S.,C, § 842()) and 27 C.E.R. § 555.214(m,
{by, and (c) because on October 16, 2001. he sored explosives in cartons placed
divectly against the walls of & semitrailer, which were partally mewl, The markings on
the ourside of some cartons (hat éescrisbﬁ,d the contents were not easily visible, and
some of the cartons were opened. Ong cartoon was marked incorrectly ae cazzzaimw
Type 1.4(G) fireworks when it contained Ty ype 1. 3Gy, (June 16, 2003, Tr. 12021,
232 AJTF. Exs. Jat 13-14, FF a4, 5, 10, GG ar 8.)

8. Failure to notify A.T.F. belore acquiring a Irmua/mc in vipiation of SLS{Z §
8421 and 27 C. F.R, §355.63(d). '

ATF. regula jons require thar persons mufy the A.T.F %axmzzzii“ﬁiéecm‘- if
aftér they receive a license or permi, they intend (G consuuct or dcquire a magazine,
27 CFR. §555.63(d). | |

i hig apphmimna (i«it,-et.l %eptc:mbcr 3, ]996 and {)f"mb ?A 1997 he smad that he
had no permanent storage and he wonld use all matgrizls the same day. (ATF. Exs.
&, B.) Mr. Perrunak discussed storage w:th the AT.E inspector W who intarviewsd him
in conhection with his applications.. (June 17, 2003, Tr. 2193  Following. , that
discussion, the inspector noted on the ’*“"vaioﬁvm Application lmp fislen) ’s‘*ax_ ]
that Abyss had no-overnight sios . (AT.F. Bxe, Gt &7, L&t 5 In iz's c 2
president of Abyss, Mr, Petrunak confirmed -in & one-page leter ;
1997, thar he hed no amham_y 1w ittclu cxg* oswe zmrma%s, and that
1o obtain/lcase a storags :

knigw that he was o B'_"
2003, Tr. 2 1-9»2{,,}




1 find that VL, Petrinak wiltfuliy 5
555,634, My, Péiumk's bh]ﬂdn&ll{’}ri mm he ﬂzd not m iy
Aequired SHorage i}‘“cahsu he res ‘em Eh& scmltr fer o ,um mmmr T
inplausible,” (June 1’73 ,ff(}:ni Tr. 2 : setion O @gm gr§ 9
15 conelusive thcii %61 Perrinak wa’ R u'gﬁ % SeTiE ; e 5T e o
1.3(GY explostey. almza with afmmr ra:ks anﬂ otlyer reza{eﬂ mder

9, Failare fo kéep the mageazine ffs:mx _glean,. dry, fn:r: of pawver, zfmd g have

firey orks properly stored in violation of 1§ IES C _____ § 842D and 27 C. i R, {
355.215.

Pur§uant to. siatucory authority, AT .F. regulations requigé. magazine§ “io be
kept clean, dry, and free of grit, piper, empty packag and containers, and yabbish,”
37 C.F.R. § 855.215. | |

I find that My, Petrunak willfully violated 18 1.5.C. § 842() and 27 C.F.R. §
555213, The semitrsiler contained explosives and rom-ex z}Ef}swc mortars or plastic
pipes that hold fireworks, wooden morsar racks, and dolties with metal wheels, swored
n oo apparent order. At one corner of the Semitratler nmear the rool there was a leak
that allowed water to enter, Qune 16,2003, Tr. 319, 127, 255-34; June 17, 2003, Tr
3132 AJT.F. Bxs. FF at 8. 19, GG av 3-12, 153} Mr, Pewunzgk did no mdmm
evidence that (1) the magazine w s not kepr clean, dry and free of papein (2) the
miagazing had broken shell peper on the floor; (3} used and unused fireworks were
stored in ihe same containers; and () waler was eniering the magazine, (AT.F. Ex. ]
at 13.}

Summary

AT.F. bas showil by a plwi}ﬁtf'ramr of the evidence that Abyss and- Mz,
Petrunak are not. likely 1o comply with: the mgxicsms faws and 3 cguiatmm T!&%
coriclusion hag several bages, The gvarxszbezmme evidence is that Mr. Petrunak stored
sxplosives in willful violation uf many A T.F. regulations. Mr. Pewrunak does not
acoept responsibility for these vialations, rather he has chosen 1o blamie others and (o lie
about muterizl facts,

Mr. Perrunak claime hat the semitrailer was opened: *n@ than onee-on October

16, 2@61;; and th’»it A 1 F. and ste amhoxi fi% wdrwu%i he coments so ihgg:_ the

mss open wa‘ gur_p_: _f‘, EGf_’}x lr 1?9 -82: me&e“ %sg Hmaim RP;}I}; Bn £ 41 8 9}

* pir. Petrunak hes nothing to support hjs ¢

purchased from Wojvaﬂw on fmmsr 24, 2&01, ina
2001, [ reject his : i51eT &'w p&rlc‘d 1

the Fu_em? Dhmﬁ‘m .
Ohie. fJupe 17; 2003, T, 2 ?23}




ms;}z:c:mr mef
‘wm ~:h all E\wchsﬁ gave f:umzz Gl
key to.the mmz_ .ui
were laken. 3
Inspeciar Vics siri ac“';, : : %)mﬁc bm: only o sw «élar the scmmaz%%i
held.  (Tune 16, 2003, '12 265} lmp or Vicarios statenigit 1§ supported by the
testimony of Assistany E”J».,]ﬁmy State Fire Marshall Reddish who testified that some of iile;

boxes were t.uf_. ad slciew ays 50 that wortars had 6 be moved 'sde the marl
boxes. (June } J,Ei}{)g Tr. 17y

Ak was me
ce and r]zcr

LV E :

Aceording to Mr. Petranuk, AT F. angd the SML of Ohio die to bitme for the
fact that he stored explosives without astharity because he told the re egulators on ﬁuﬁusr
31, S&ptemncr 4, and September 11, 2001, that be had a storage pzc;bua and tha he
&id not have the resources to renimn the fireworks 1o his smmm {June 17, 2@33 ir,
153-55., 249-30.) This audacious claioy has no basis intew or in face. Inspector Krofts
and Area Supervisor Cajka heard Mr. Ferrunak complain about the state's moratorivm
on storage and the cost of making rewsens 1o his supplier but bad no indication that he
would violate the law. (June 185, ?.{‘lilf’_%; Tr. 164-63, 277-78.} David Schyoeder,
Admmistrator for Explosives and Pyrotechnics for the Chio State Fire Marshall, does
not recall conversations with Mr, r“mruadk on those dates. (lune 17, 2003, Tr. 120
inspector Krofta's notes prepared on August 31, 2001, at the rime of the conversation
are the best evidence t}n itds point md they do nol support M:, Pewrunak’s claim,
(A.T.F. Ex. J at 35.) The avidence is that the regulasors knew Mr. Perrunak wis upset
that the State of Ohio aeim;ed W0 grant siorage pe fjrmzs bt they did not kiow, o1 hive
reason 1o know, tntil Otiober 16, 2001, thst he-was v folating the storage regulations,

Degpite his education, knowledge, and exXperience with explosives, Mr.
Perranak did not appear 1o wmpfem:mz the serfous danger his sctions creat&d o nnb;m_
safery. (June 16, 2008, Tr. 145, 246-4%: A TF Ex.Tat 16.) According 16 Assistant
Deputy State Fire Marshall Reddish, the contents of the scmmailez had to be removad
immediately:

{blecause we 1};}(3 several hundred pounds of expiosive fireworks sitting
in an area where there were individuals going in and out of businesses
passenger velticies and delivery wucks going up dnd dowtl the road {*mt
led bac:{ to whis industrial area.  We have residental homes over in the
aren,. And if there would have been, unfortunately, ‘some type of &n
explosion, the lives that would have been affected, whether it be Jg}
or the most e loss of life, xmd with the -wmouwnt, mean :g:.
poundazes, of fireworks. that werg in-thar traiter, it would have biep a
srronhic cvmt beczuse of the fac the waller would have been
iust going d’%*‘{)u 23 everythifig.  Not just buildings, people,




(Junz 17.-2003, Tr. 42.43)

the; pa.bhw {Imze 1,6,, 2{353, TL .4.83-?::{}.)

For all the reazons %taiéd | fing that AT ¥, apied faw .lh iy revoking License
Number 4-BL-19-38-12513, 282 Permii Number 4- OH 3-3B-12683. pursuan o
2TCF R, § 533,74, bama: m& }}lul.;‘.‘)li(ﬁfal}w., af 21»9 rmdﬂ ,‘_{Rﬁii%h‘“& zh e Abss'c
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Introduction

This publication discusses common business
expenses and explains what is and is not de-
ductible. The general rules for deducting busi-
ness expenses are discussed in the opening
chapter. The chapters that follow cover specific
expenses and list other publications and forms
you may need.

Note. Section references within this publica-
tion are to the Internal Revenue Code and regu-
lation references are to the Income Tax Regula-
tions under the Code.

Comments and suggestions. We welcome
your comments about this publication and your
suggestions for future editions.

You can send us comments from /RS.gow/
formspubs. Click on “More Information” and
then on “Give us feedback.”

Or you can write to:

Internal Revenue Service

Tax Forms and Publications

1111 Constitution Ave. NW, IR-6526
Washington, DC 20224

We respond to many letters by telephone.
Therefore, it would be helpful if you would in-
clude your daytime phone number, including
the area code, in your correspondence.

Although we cannot respond individually to
each comment received, we do appreciate your



feedback and will consider your comments as
we revise our tax products.

Ordering forms and publications. You
can order forms, instructions, and publications
online at {RS.gov/orderforms. You can also visit
1RS.gov/formspubs to download forms, instruc-
tions, and publications.

Tax questions. if you have a tax question,
check the information available on IRS.gov or
call 1-800-829-4933. We cannot answer tax
questions sent to the above address.

Future Developments

For the latest information about developments
related to Pub. 535, such as legislation enacted
after it was published, go to

IRS.gov/pub535.

What's New for 2016

The following items highlight some changes in
the tax law for 2016.

Advance payments of the Health Coverage
Tax Credit (HCTC). Beginning in 2016, an in-
dividual who qualifies for the HCTC can enrollin
a program in which the IRS makes monthly ad-
vance payments of the HCTC directly to health
plan administrators for qualified health insur-
ance coverage. For more information, see
chapter 6.

Payroli tax credit election for research ex-
penditures for qualified small businesses.
Qualified small businesses may elect to apply a
certain amount of the research tax credit
against the employer portion of social security
taxes. For more information, see chapter 7.

Standard mileage rate. Beginning in 2016,
the standard mileage rate for the cost of operat-
ing_your car, van, pickup, or panel truck for
each mile of business use is 54 cents per mile.
For more information, see chapter 11.

What's New for 2017

The following item highlights a change in the tax
law for 2017.

Standard mileage rate. Beginning in 2017,
the standard mileage rate for the cost of operat-
ing your car, van, pickup, or panel fruck for
each mile of business use is 53.5 cents per
mile.

Reminders

The following reminders and other items may
help you file your tax return.

IRS e-file (Electronic Filing)

Page 2

Chapter 1

You can file your tax returns electronically
using an IRS e-file option. The benefits of IRS
e-file include faster refunds, increased
accuracy, and acknowledgment of IRS receipt
of your return. You can use one of the following
IRS e-file options.

* Use an authorized IRS e-file provider.

¢ Use a personal computer.

* Visit a Volunteer Income Tax Assistance
(VITA) or Tax Counseling for the Elderly
(TCE) site.

For details on these fast filing methods, see
your income tax package.

Form 1099-MISC. File Form 10939-MISC, Mis-
cellaneous Income, for each person to whom
you have paid during the year in the course of
your trade or business at least $600 in rents,
services (including parts and materials), prizes
and awards, other income payments, medical
and health care payments, and crop insurance
proceeds. See the Instructions for Form
1099-MISC for more information and additional
reporting requirements.

Photographs of missing children. The Inter-
nal Revenue Service is a proud partner with the
National Center for Missing & Exploited
Children® (NCMEC). Photographs of missing
children selected by the Center may appear in
this publication on pages that would otherwise
be blank. You can help bring these children
home by looking at the photographs and calling
1-800-THE-LOST (1-800-843-5678) (24 hours
aday, 7 days a week) if you recognize a child.

Preventing slavery and human trafficking.
Human trafficking is a form of modern-day slav-
ery, and involves the use of force, fraud, or co-
ercion to exploit human beings for some type of
labor or commercial sex purpose. The United
States is a source, transit, and destination
country for men, women, and children, both
U.S. citizens and foreign nationals, who are
subjected to the injustices of slavery and hu-
man trafficking, including forced labor, debt
bondage, involuntary servitude, “mail-order”
marriages, and sex frafficking. Trafficking in
persons can occur in both lawful and illicit in-
dustries or markets, including in hote! services,
hospitality, agriculture, manufacturing, janitorial
services, construction, health and elder care,
domestic service, brothels, massage parlors,
and street prostitution, among others.

The President’s Inferagency Task Force to
Monitor _and Combat_Trafficking _in_Persons
(PITF) brings together federal departments and
agencies to ensure a whole-of-government ap-
proach that addresses all aspects of human
trafficking. Online resources for recognizing and
reporting trafficking activities, and assisting vic-
tims include the Department of Homeland Se-
curity (DHS) Blue Campaign at DHS.gov/biue-
campaign, the Depariment of State Office to
Monitor and Combat Trafficking in Persons at

ficking Resource Center (NHTRC) at
humantraffickinghotline.org. DHS is responsible
for investigating human trafficking, arresting
traffickers, and protecting victims. DHS also
provides jmmigration refief to non-U.S. citizen
victims of human trafficking. DHS uses a victim-
centered approach to combating human traf-
ficking, which places equal value on identifying
and stabilizing victims and on investigating and
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prosecuting traffickers. Victims are crucial to in-
vestigations and prosecutions; each case and
every conviction changes fives. DHS under-
stands how difficult it can be for victims to come
forward and work with law enforcement due to
their trauma. DHS is committed to helping vic-
tims feel stable, safe, and secure.

To report suspected human trafficking, call
the DHS domestic 24-hour toll-free number at
1-866-DHS-2-ICE (1-866-347-2423) or
1-802-872-6199 (non-toll-free international). For
help from the NHTRC, call the National Human
Trafficking Hotline toll free at 1-888-373-7888 or
text HELP or INFO to BeFree (233733).

1.

Deducting
Business
Expenses

Introduction

This chapter covers the general rules for de-
ducting business expenses. Business expen-
ses are the costs of carrying on a trade or busi-
ness, and they are usually deductible if the
business is operated to make a profit. '

Topics
This chapter discusses:

What you can deduct
How much you can deduct
When you can deduct
Not-for-profit activities

Useful ltems
You may want to see:

Publication
0 334 Tax Guide for Small Business

0 463 Travel, Entertainment, Gift, and Car
Expenses

1 525 Taxable and Nontaxable Income
1529
[ 536

Miscellaneous Deductions

Net Operating Losses (NOLs) for
Individuals, Estates, and Trusts

0 538 Accounting Periods and Methods
[ 542 Corporations
01 647 Casualties, Disasters, and Thefts

O 583 Starting a Business and Keeping

Records
1 587
{1925

Business Use of Your Home
Passive Activity and At-Risk Rules



0 936 Home Mortgage Interest
Deduction

0 946 How To Depreciate Property

Form (and Instructions)

O Schedule A (Form 1040) ltemized
Deductions

(O 5213 Election To Postpone
Determination as To Whether the
Presumption Applies That an
Activity Is Engaged in for Profit

See chapter 12 for information about getting
publications and forms.

What Can | Deduct?

To be deductible, a business expense must be
both ordinary and necessary. An ordinary ex-
pense is one that is common and accepted in
your industry. A necessary expense is one that
is helpful and appropriate for your trade or busi-
ness. An expense does not have to be indis-
pensable to be considered necessary.

Even though an expense may be ordinary
and necessary, you may not be allowed to de-
duct the expense in the year you paid or incur-
red it. In some cases, you may not be allowed
to deduct the expense at all. Therefore, it is im-
portant to distinguish usual business expenses
from expenses that include the following.

® The expenses used to figure cost of goods
sold.

® Capital expenses.

* Personal expenses.

Cost of Goods Sold

if your business manufactures products or pur-
chases them for resale, you generally must
value inventory at the beginning and end of
each tax year to determine your cost of goods
sold. Some of your business expenses may be
included in figuring cost of goods sold. Cost of
goods sold is deducted from your gross re-
ceipts to figure your gross profit for the year. [f
you include an expense in the cost of goods
sold, you cannot deduct it again as a business
expense.

The following are types of expenses that go
into figuring cost of goods sold.
. ® The cost of products or raw materials, in-
cluding freight.

® Storage.

* Direct labor (including contributions to pen-
sion or annuity plans) for workers who pro-
duce the products.

* Factory overhead.

Under the uniform capitalization rules, you
must capitalize the direct costs and part of the
indirect costs for certain production or resale
activities. Indirect costs include rent, interest,
taxes, storage, purchasing, processing, repack-
aging, handling, and administrative costs.

This rule does not apply to personal prop-
erty you acquire for resale if your average an-
nual gross receipts (or those of your predeces-
sor) for the preceding 3 tax years are not more
than $10 million.

For more information, see the following
sources.
* Cost of goods sold—chapter 6 of Pub.
334.
* Inventories—Pub. 538.
¢ Uniform capitalization rules—Pub. 538 and
section 263A and the related regulations.

Capital Expenses

You must capitalize, rather than deduct, some
costs. These costs are a part of your investment
in your business and are called “capital expen-
ses.” Capital expenses are considered assets
in your business. In general, you capitalize
three types of costs.

® Business start-up costs (See Tip below).

* Business assets.

* Improvements.

You can elect to deduct or amortize
@ certain business start-up costs. See
chapters 7 and 8.

Cost recovery. Although you generally cannot
take a current deduction for a capital expense,
you may be able to recover the amount you
spend through depreciation, amortization, or
depletion. These recovery methods allow you to
deduct part of your cost each year. in this way,
you are able to recover your capital expense.
See Amortization (chapter 8) and Depletion
{chapter 9) in this publication. A taxpayer can
elect to deduct a portion of the costs of certain
depreciable property as a section 179 deduc-
tion. A greater portion of these costs can be de-
ducted if the property is qualified disaster assis-
tance property. See Pub. 946 for details.

Going Into Business

The costs of getting started in business, before
you actually begin business operations, are
capital expenses. These costs may include ex-
penses for advertising, travel, or wages for
training employees.

If you go into business. When you go into
business, treat all costs you had to get your
business started as capital expenses.

Usually, 'you recover costs for a particular
asset through depreciation. Generally, you can-
not recover other costs until you sell the busi-
ness or otherwise go out of business. However,
you can choose to amortize certain costs for
setting up your business. See Starting a_Busi-
ness in chapter 8 for more information on busi-
ness start-up costs.

If your attempt to go into business is un-
successful. If you are an individual and your
attempt to go into business is not successful,
the expenses you had in trying to establish
yourself in business fall into two categories.

1. The costs you had before making a deci-
sion to acquire or begin a specific busi-
ness. These costs are personal and non-
deductible. They include any costs
incurred during a general search for, or
preliminary investigation of, a business or
investment possibility.
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2. The costs you had in your attempt to ac-
quire or begin a specific business. These
costs are capital expenses and you can
deduct them as a capital loss.

If you are a corporation and your attempt to
go into a new trade or business is not success-
ful, you may be able to deduct all investigatory
costs as a loss.

The costs of any assets acquired during
your unsuccessful attempt to go into business
are a part of your basis in the assets. You can-
not take a deduction for these costs. You will re-
cover the costs of these assets when you dis-
pose of them.

Business Assets

There are many different kinds of business as-
sets, for example, land, buildings, machinery,
furniture, trucks, patents, and franchise rights.
You must fully capitalize the cost of these as-
sets, including freight and installation charges.

Certain property you produce for use in your
trade or business must be capitalized under the
uniform capitalization rules. See Regulations
section 1.263A-2 for information on these rules.

Improvements

improvements are generally major expendi-
tures. Some examples are new electric wiring, a
new roof, a new floor, new plumbing, bricking
up windows to strengthen a wall, and lighting
improvements.

Generally, you must capitalize the costs of
making improvements to a business asset if the
improvements result in a betterment to the unit
of property, restore the unit of property, or adapt
the unit of property to a new or different use.

However, you can currently deduct repairs
that keep your property in a normal efficient op-
erating condition as a business expense. Treat
as repairs amounts paid to replace parts of a
machine that only keep it in a normal operating
condition.

Restoration plan. Capitalize the cost of recon-
ditioning, improving, or altering your property as
part of a general restoration plan to make it suit-
able for your business. This applies even if
some of the work would by itself be classified as
repairs.

Capital Versus Deductible
Expenses

To help you distinguish between capital and de-
ductible expenses, different examples are given
below.

Motor vehicles. You usually capitalize the
cost of a motor vehicle you use in your busi-
ness. You can recover its cost through annual
deductions for depreciation.

There are dollar limits on the depreciation
you can claim each year on passenger automo-
biles used in your business. See Pub. 463 for
more information.
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Generally, repairs you make to your busi-
ness vehicle are currently deductible. However,
amounts you pay to recondition and overhaul a
business vehicle are capital expenses and are
recovered through depreciation.

Roads and driveways. The cost of building a
private road on your business property and the
cost of replacing a gravel driveway with a con-
crete one are capital expenses you may be able
to depreciate. The cost of maintaining a private
road on your business property is a deductible
expense.

Tools. Unless the uniform capitalization rules
apply, amounts- spent for tools used in your
business are deductible expenses if the tools
have a life expectancy of less than 1 year or
their cost is minor.

Machinery parts. Unless the uniform capitali-
zation rules apply, the cost of replacing
short-lived parts of a machine to keep it in good
working condition, but not add to its life, is a de-
ductible expense.

Heating equipment. The cost of changing
from one heating system to another is a capital
expense.

Personal Versus Business
Expenses

Generally, you cannot deduct personal, living,
or family expenses. However, if you have an ex-
pense for something that is used partly for busi-
ness and partly for personal purposes, divide
the total cost between the business and per-
sonal parts. You can deduct the business part.

For example, if you borrow money and use
70% of it for business and the other 30% for a
tamily vacation, you generally can deduct 70%
of the interest as a business expense. The re-
maining 30% is personal interest and generally
is not deductible. See chapter 4 for information
on deducting interest and the allocation rules.

Business use of your home. If you use part
of your home for business, you may be able to
deduct expenses for the business use of your
home. These expenses may include mortgage
interest, insurance, utilities, repairs, and depre-
ciation.

To qualify to claim expenses for the busi-
ness use of your home, you must meet both of
the following tests.

1. The business part of your home must be
used exclusively and regularly for your
trade or business.

2. The business part of your home must be:
a. Your principal place of business; or

b. A place where you meet or deal with
patients, clients, or customers in the
normal course of your trade or busi-
ness; or

¢. A separate structure (not attached to
your home) used in connection with
your trade or business.

You generally do not have to meet the ex-
clusive use test for the part of your home that
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you regularly use either for the storage of inven-
tory or product samples, or as a daycare facility.

Your home office qualifies as your principal
place of business if you meet the following re-
quirements.

* You use the office exclusively and regu-
larly for administrative or management ac-
tivities of your trade or business.

® You have no other fixed location where
you conduct substantial administrative or
management activities of your trade or
business.

If you have more than one business loca-
tion, determine your principal place of business
based on the following factors.

® The relative importance of the activities
performed at each location.

* i the relative importance factor does not
determine your principal place of business,
consider the time spgnt at each location.

Optional safe harbor method. Individual
taxpayers can use the optional safe harbor
method to determine the amount of deductible
expenses attributable to certain business use of
a residence during the tax year. This method is
an alternative to the calculation, allocation, and
substantiation of actual expenses.

The deduction under the optional method is
limited to $1,500 per year based on $5 a square
foot for up to 300 square feet. Under this
method, you claim your allowable mortgage in-
terest, real estate taxes, and casualty losses on
the home as itemized deductions on Sched-
ule A (Form 1040). You are not required to allo-
cate these deductions between personal and
business use, as is required under the regular
method. If you use the optional method, you
cannot depreciate the portion of your home
used in a trade or business.

Business expenses unrelated to the home,
such as advertising, supplies, and wages paid
to employees, are still fully deductible. All of the
requirements discussed earlier under Business
use of your home still apply.

For more information on the deduction for
business use of your home, including the op-
tional safe harbor method, see Pub. 587.

R /f you were entitled to deduct deprecia-
8 tion on the part of your home used for
business, you cannot exclude the part

CAUTION
of the gain from the sale of your home that
equals any depreciation you deducted (or could
have deducted) for periods after May 6, 1997.

Business use of your car. If you use your car
exclusively in your business, you can deduct
car expenses. If you use your car for both busi-
ness and personal purposes, you must divide
your expenses based on actual mileage. Gen-
erally, commuting expenses between your
home and your business location, within the
area of your tax home, are not deductible.

You can deduct actual car expenses, which
include depreciation (or lease payments), gas
and oil, tires, repairs, tune-ups, insurance, and
registration fees. Or, instead of figuring the
business part of these actual expenses, you
may be able to use the standard mileage rate to
figure your deduction. Beginning in 2016, the
standard mileage rate is 54 cents per mile.
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If you are self-employed, you can also de-
duct the business part of interest on your car
loan, state and local personal property tax on
the car, parking fees, and tolls, whether or not
you claim the standard mileage rate.

For more information on car expenses and
the rules for using the standard mileage rate,
see Pub. 463.

How Much Can |
Deduct?

Generally, you can deduct the full amount of a
business expense if it meets the criteria of ordi-
nary and necessary and it is not a capital ex-
pense.

Recovery of amount deducted (tax benefit
rule). If you recover part of an expense in the
same tax year in which you would have claimed
a deduction, reduce your current year expense
by the amount of the recovery. If you have a re-
covery in a later year, include the recovered
amount in income in that year. However, if part
of the deduction for the expense did not reduce
your tax, you do not have to include that part of
the recovered amount in income.

For more information on recoveries and the
tax benefit rule, see Pub. 525.

Payments in kind. If you provide services to
pay a business expense, the amount you can
deduct is limited to your out-of-pocket costs.
You cannot deduct the cost of your own labor.

Similarly, if you pay a business expense in
goods or other property, you can deduct only
what the property costs you. If these costs are
included in the cost of goods sold, do not de-
duct them again as a business expense.

Limits on losses. If your deductions for an in-
vestment or business activity are more than the
income it brings in, you have a loss. There may
be limits on how much of the loss you can de-
duct.

Not-for-profit limits. |f you carry on your
business activity without the intention of making
a profit, you cannot use a loss from it to offset
other income. For more information, see
Not-for-Profit Activities, later.

At-risk limits. Generally, a deductible loss
from a trade or business or other income-pro-
ducing activity is limited to the investment you
have “at risk” in the activity. You are at risk in
any activity for the following.

1. The money and adjusted basis of property
you contribute to the activity.

2. Amounts you borrow for use in the activity
if:
a. You are personally liable for repay-
ment, or

b. You pledge property (other than prop-
erty used in the activity) as security for
the loan.

For more information, see Pub. 925.

" Passive activities. Generally, you are in a
passive activity if you have a trade or business



activity in which you do not materially partici-
pate, or a rental activity. In general, deductions
for losses from passive activities only offset in-
come from passive activities. You cannot use
any excess deductions to offset other income.
In addition, passive activity credits can only off-
set the tax on net passive income. Any excess
loss or credits are carried over to later years.
Suspended passive losses are fully deductible
in the year you completely dispose of the activ-
ity. For more information, see Pub. 925.

Net operating loss (NOL). if your deduc-
tions are more than your income for the year,
you may have an NOL. You can use an NOL to
lower your taxes in other years. See Pub. 536
for more information.

See Pub. 542 for information about NOLs of
corporations.

When Can |
Deduct an Expense?

When you can deduct an expense depends on
your accounting method. An accounting
method is a set of rules used to determine when
and how income and expenses are reported.
The two basic methods are the cash method
and the accrual method. Whichever method
you choose must clearly reflect income.

For more information on accounting meth-
ods, see Pub. 538.

Cash method. Under the cash method of ac-
counting, you generally deduct business expen-
ses in the tax year you pay them.

Accrual method. Under an accrual method of
accounting, you generally deduct business ex-
penses when both of the following apply.

1. The all-events test has been met. The test
is met when:

a. All events have occurred that fix the
fact of liability, and

b. The liability can be determined with
reasonable accuracy.

2. Economic performance has occurred.

Economic performance. You generally
cannot deduct or capitalize a business expense
until economic performance occurs. If your ex-
pense is for property or services provided to
you, or for your use of property, economic per-
formance occurs as the property or services are
provided, or the property is used. If your ex-
pense is for property or services you provide to
others, economic performance occurs as you
provide the property or services.

Example. Your tax year is the calendar
year. In December 2016, the Field Plumbing
Company did some repair work at your place of
business and sent you a bill for $600. You paid
it by check in January 2017. If you use the ac-
crual method of accounting, deduct the $600 on
your tax return for 2016 because all events
have occurred to “fix” the fact of fiability (in this
case, the work was completed), the liability can
be determined, and economic performance oc-
curred in that year.

If you use the cash method of accounting,
deduct the expense on your 2017 tax return.

Prepayment. You generally cannot deduct ex-
penses in advance, even if you pay them in ad-

vance. This rule applies to both the cash and-

accrual methods. It applies to prepaid interest,
prepaid insurance premiums, and any other ex-
pense paid far enough in advance to, in effect,
create an asset with a useful life extending sub-
stantially beyond the end of the current tax
year.

Example. In 2016, you sign a 10-year lease
and immediately pay your rent for the first 3
years. Even though you paid the rent for 2016,
2017, and 2018, you can only deduct the rent
for 2016 on your 2016 tax return. You can de-
duct the rent for 2017 and 2018 on your tax re-
turns for those years.

Contested liability. Under the cash method,
you can deduct a contested liability only in the
year you pay the liability. Under the accrual
method, you can deduct contested liabilities
such as taxes (except foreign or U.S. posses-
sion income, war profits, and excess profits
taxes) either in the tax year you pay the liability
{or transfer money or other property to satisfy
the obligation) or in the tax year you settle the
contest. However, to take the deduction in the
year of payment or transfer, you must meet cer-
tain conditions. See Regulations section
1.461-2.

Related person. Under an accrual method of
accounting, you generally deduct expenses
when you incur them, even if you have not yet
paid them. However, if you and the person you
owe are related and that person uses the cash
method of accounting, you must pay the ex-
pense before you can deduct it. Your deduction
is allowed when the amount is includible in in-
come by the related cash method payee. For
more information, see Related Persons in Pub.
638.

th-for-Profit Activities

If you do not carry on your business or invest-
ment activity to make a profit, you cannot use a
loss from the activity to offset other income. Ac-
tivities you do as a hobby, or mainly for sport or
recreation, are often not entered into for profit.

The limit on not-for-profit losses applies to
individuals, partnerships, estates, trusts, and S
corporations. It does not apply to corporations
other than S corporations.

In determining whether you are carrying on
an activity for profit, several factors are taken
into account. No one factor alone is decisive.
Among the factors to consider are whether:

You carry on the activity in a businesslike
manner,

* The time and effort you put into the activity
indicate you intend to make it profitable,

* You depend on the income for your liveli-
hood,

* Your losses are due to circumstances be-
yond your control (or are normal in the
start-up phase of your type of business),
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¢ You change your methods of operation in
an attempt to improve profitability,

e You (or your advisors) have the knowledge
needed to carry on the activity as a suc-
cessful business,

* You were successful in making a profit in
similar activities in the past,

s The activity makes a profit in some years,
and

® You can expect to make a future profit from
the appreciation of the assets used in the
activity.

Presumption of profit. An activity is pre-
sumed carried on for profit if it produced a profit
in at least 3 of the last 5 tax years, including the
current year. Activities that consist primarily of
breeding, training, showing, or racing horses
are presumed carried on for profit if they pro-
duced a profit in at least 2 of the last 7 tax
years, including the current year. The activity
must be substantially the same for each year
within this period. You have a profit when the
gross income from an activity exceeds the de-
ductions.

If a taxpayer dies before the end of the
S-year (or 7-year) period, the “test” period ends
on the date of the taxpayer's death.

If your business or investment activity
passes this 3- (or 2-) years-of-profit test, the
IRS will presume it is carried on for profit. This
means the limits discussed here will not apply.
You can take all your business deductions from
the activity, even for the years that you have a
loss. You can rely on this presumption unless
the IRS later shows it to be invalid.

Using the presumption later. If you are start-
ing an activity and do not have 3 (or 2) years
showing a profit, you can elect to have the pre-
sumption made after you have the 5 (or 7) years
of experience allowed by the test.

You can elect to do this by filing Form 5213.
Filing this form postpones any determination
that your activity is not carried on for profit until
5 (or 7) years have passed since you started
the activity.

The benefit gained by making this election is
that the IRS will not immediately question
whether your activity is engaged in for profit.
Accordingly, it will not restrict your deductions.
Rather, you will gain time to earn a profit in the
required number of years. if you show 3 (or 2)
years of profit at the end of this period, your de-
ductions are not limited under these rules. If you
do not have 3 (or 2) years of profit, the limit can
be applied retroactively to any year with a loss
in the 5-year (or 7-year) period.

Filing Form 5213 automatically extends the
period of limitations on any year in the 5-year
(or 7-year) period to 2 years after the due date
of the tax return for the last year of the period.
The period is extended only for deductions of
the activity and any related deductions that
might be affected.

B You must file Form 5213 within 3 years
after the due date of your tax return
- 6 (determined without extensions) for the
year in which you first carried on the activity, or,
if earlier, within 60 days after receiving written
notice from the IRS proposing to disallow de-
ductions attributable to the activity.
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Bonuses and advanced royalties. Bonuses
and advanced royalties are payments a lessee
makes before production to a lessor for the
grant of rights in a lease or for minerals, gas, or
oil to be extracted from leased property. If you
are the lessor, your income from bonuses and
advanced royalties received is subject to an al-
lowance for depletion, as explained in the next
two paragraphs.

Figuring cost depletion. To figure cost
depletion on a bonus, multiply your adjusted ba-
sis in the property by a fraction, the numerator
of which is the bonus and the denominator of
which is the total bonus and royalties expected
to be received. To figure cost depletion on ad-
vanced royalties, use the calculation explained
ber of units for which the advanced royalty is re-
ceived as the number of units sold.

Figuring' percentage depletion. In the
case of mines, wells, and other natural deposits
other than gas, oil, or geothermal property, you
may use the percentage rates discussed earlier
under Mines and Geothermal Deposits. Any bo-
nus or advanced royalty payments are gener-
ally part of the gross income from the property
to which the rates are applied in making the cal-
culation. However, for oil, gas, or geothermal
property, gross income does not include lease
bonuses, advanced royalties, or other amounts
payable without regard to production from the

property.

Ending the lease. If you receive a bonus
on a lease that ends or is abandoned before
you derive any income from mineral extraction,
include in income the depletion deduction you
took. Do this for the year the lease ends or is
abandoned. Also increase your adjusted basis
in the property to restore the depletion deduc-
tion you previously subtracted.

For advanced royalties, include in income
the depletion claimed on minerals for which the
advanced royalties were paid if the minerals
were not produced before the lease ended. In-
clude this amount in income for the year the
lease ends. Increase your adjusted basis in the
property by the amount you include in income.

Delay rentals. These are payments for defer-
ring development of the property. Since delay
rentals are ordinary rent, they are ordinary in-
come that is not subject to depletion. These
rentals can be avoided by either abandoning
the lease, beginning development operations,
or obtaining production.

Timber

You can figure timber depletion only by the cost
method. Percentage depletion does not apply
to timber. Base your depletion on your cost or
other basis in the timber. Your cost does not in-
clude the cost of land or any amounts recovera-
ble through depreciation.

Depletion takes place when you cut stand-
ing timber. You can figure your depletion de-
duction when the quantity of cut timber is first
accurately measured in the process of exploita-
tion.
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Figuring cost depletion. To figure your cost
depletion allowance, you multiply the number of
timber units cut by your depletion unit.

Timber units. When you acquire timber
property, you must make an estimate of the
quantity of marketable timber that exists on the
property. You measure the timber using board
feet, log scale, cords, or other units. If you later
determine that you have more or less units of
timber, you must adjust the original estimate.

The term “timber property” means your eco-
nomic interest in standing timber in each tract or
block representing a separate timber account.

Depletion unit. You figure your depletion
unit each year by taking the following steps.

1. Determine your cost or adjusted basis of
the timber on hand at the beginning of the
year. Adjusted basis is defined under Cost
Depletion in the discussion on Mineral
Property, eatlier.

2. Add to the amount determined in (1) the
cost of any timber units acquired during
the year and any additions to capital.

3. Figure the number of timber units to take
into account by adding the number of tim-
ber units acquired during the year to the
number of timber units on hand in the ac-
count at the beginning of the year and
then adding (or subtracting) any correction
to the estimate of the number of timber
units remaining in the account.

4. Divide the result of (2) by the result of (3).
This is your depletion unit.

Example. You bought a timber tract for
$160,000 and the land was worth as much as
the timber. Your basis for the timber is $80,000.
Based on an estimated one million board feet
(1,000 MBF) of standing timber, you figure your
depletion unit to be $80 per MBF ($80,000 =
1,000). If you cut 500 MBF of timber, your de-
pletion allowance would be $40,000 (500 MBF
x $80).

When to claim depletion. Claim your deple-
tion allowance as a deduction in the year of sale
or other disposition of the products cut from the
timber, unless you choose to treat the cutting of
timber as a sale or exchange (explained below).
Include allowable depletion for timber products
not sold during the tax year the timber is cut as
a cost item in the closing inventory of timber
products for the year. The inventory is your ba-
sis for determining gain or loss in the tax year
you sell the timber products.

Example. The facts are the same as in the
previous example except that you sold only half
of the timber products in the cutting year. You
would deduct $20,000 of the $40,000 depletion
that year. You would add the remaining $20,000
depletion to your closing inventory of timber
products.

Electing to treat the cutting of timber as a
sale or exchange. You can elect, under cer-
tain circumstances, to treat the cutting of timber
held for more than 1 year as a sale or ex-
change. You must make the election on your in-
come tax return for the tax year to which it ap-
plies. If you make this election, subtract the

adjusted basis for depletion from the FMV of
the timber on the first day of the tax year in
which you cut it to figure the gain or loss on the
cutting. You generally report the gain as
long-term capital gain. The FMV then becomes
your basis for figuring your ordinary gain or loss
on the sale or other disposition of the products
cut from the timber. For more information, see
Timber in chapter 2 of Pub. 544.

You may revoke an election to treat the cut-
ting of timber as a sale or exchange without the
IRS's consent. The prior election (and revoca-
tion) is disregarded for purposes of making a
subsequent election. See Form T (Timber) for
more information.

Form T (Timber). Complete and attach Form
T (Timber) to your income tax return if you claim
a deduction for timber depletion, choose to treat
the cutting of timber as a sale or exchange, or
make an outright sale of timber.

10.

Business
Bad Debts

Introduction

You have a bad debt if you cannot collect
money owed to you. A bad debit is either a busi-
ness bad debt or a nonbusiness bad debt. This
chapter discusses only business bad debts.

Generally, a business bad debt is one that
comes from operating your trade or business.
You can deduct business bad debts on Sched-
ule C (Form 1040) or your applicable business
income tax return. :

All other bad debts are nonbusiness bad
debts and are deductible only as short-term
capital losses. For more information on nonbus-
iness bad debts, see Pub. 550.

Topics
This chapter discusses:

Definition of business bad debt
When a debt becomes worthless
How to claim a business bad debt
Recovery of a bad debt

Useful ltems
You may want to see:

Publication
0 525 Taxable and Nontaxable Income

0 536 Net Operating Losses (NOLs) for
Individuals, Estates, and Trusts

0 544 Sales and Other Dispositions of
Assets



0 650 Investment Income and Expenses
0 556 Examination of Returns, Appeal

Rights, and Claims for Refund. ..
Form (and Instructions)

0O Schedule C (Form 1040) Profit or Loss
From Business

0O 1040X Amended U.S. Individual Income
Tax Return

O 1045 Application for Tentative Refund
0 1065 U.S. Return of Partnership Income

T 1065X Amended Return or Administrative
Adjustment Request (AAR)

O 1120S U.S.Income Tax Returnforan S
Corporation

0O 1120X Amended U.S. Corporation
Income Tax Return

O 1139 Corporation Application for
Tentative Refund

1 3115 Application for Change in
Accounting Method

See chapter 12 for information about getting
publications and forms.

Definition of Business
Bad Debt

A business bad debt is a loss from the worth-
lessness of a debt that was either:
e Created or acquired in your trade or busi-
ness, or
e (Closely related to your trade or business
when it became partly or fotally worthless.

A debt is closely related to your trade or
business if your primary motive for incurring the
debt is business related. Bad debts of a corpo-
ration (other than an S corporation) are always
business bad debts.

Credit sales. Business bad debts are mainly
the result of credit sales to customers. Goods
that have been sold, but not yet paid for, and
services that have been performed, but not yet
paid for, are recorded in your books as either
accounts receivable or notes receivable. After a
reasonable period of time, if you have tried to
collect the amount due, but are unable to do so,
the uncollectible part becomes a business bad
debt.

Accounts or notes receivable valued at FMV
when received are deductible only at that value,
even though the FMV may be less than the face
value. If you purchased an account receivable
for less than its face value, and the receivable
subsequently becomes worthless, the most you
are allowed to deduct is the amount you paid to
acquire it.

You can claim a business bad debt de-

& duction only if the amount owed to you
(oo was previously included in gross in-
come. This applies to amounts owed to you
from all sources of taxable income, including
sales, services, rents, and inferest.

Accrual method. If you use an accrual
method of accounting, you generally report in-
come as you earn it. You can only claim a bad
debt deduction for an uncollectible receivable if
you have previously included the uncollectible
amount in income.

If you qualify, you can use the nonac-
crual-experience method of accounting dis-
cussed later. Under this method, you don't have
to accrue income that, based on your experi-
ence, you don't expect to collect.

Cash method. If you use the cash method
of accounting, you generally report income
when you receive payment. You can't claim a
bad debt deduction for amounts owed to you
because you never included those amounts in
income. For example, a cash basis architect
can't claim a bad debt deduction if a client fails
to pay the bill because the architect's fee was
never included in income.

Debts from a former business. If you sell
your business but retain its receivables, these
debts are business debts because they arose
out of your trade or business. If any of these re-
ceivables subsequently become worthless, the
loss is still a business bad debt.

Debt acquired from a decedent. The
character of a loss from debts of a business ac-
quired from a decedent is determined in the
same way as debts acquired on the purchase of
a business. The executor of the decedent's es-
tate treats any loss from the debts as a busi-
ness bad debt if the debts were closely related
to the decedent's trade or business when they
became worthless. Otherwise, a loss from
these debts becomes a nonbusiness bad debt
for the decedent's estate.

Liquidation. If you liquidate your business
and some of the accounts receivable that you
retain become worthless, they're treated as
business bad debts.

Types of Business Bad
Debts

Business bad debts may result from the follow-
ing.

Loans to clients and suppliers. If you loan
money to a client, supplier, employee, or distrib-
utor for a business reason and you're unable to
collect the loan after attempting to do so, you
have a business bad debt.

Debts owed by political parties. If a political
party (or other organization that accepts contri-
butions or spends money to influence elections)
owes you money and the debt becomes worth-
less, you can claim a bad debt deduction only if
all of the following requirements are met.

1. You use an accrual method of accounting.

2. The debt arose from the sale of goods or
services in the ordinary course of your
trade or business.

3. More than 30% of your receivables ac-
crued in the year of the sale were from
sales to political parties.

4. You made substantial and continuing éf-
forts to collect on the debt.

Loan or capital contribution. You cannot
claim a bad debt-deduction for a loan you made
to a corporation if, based on the facts and cir-
cumstances, the loan is actually a contribution
to capital.

Debts of an insolvent partner. if your busi-
ness partnership breaks up and one of your for-
mer partners becomes insolvent, you may have
to pay more than your pro rata share of the part-
nership's debts. If you pay any part of the insol-
vent partner's share of the debts, you can claim
a bad debt deduction for the amount you paid
that is attributable to the insolvent pariner's
share.

Business loan guarantee. If you guarantee a
debt that subsequently becomes worthless, the
debt can qualify as a business bad debt if all the
following requirements are met.

* You made the guarantee in the course of
your trade or business.

* You have alegal duty to pay the debt.

* You made the guarantee before the debt
became worthless. You meet this require-
ment if you reasonably expected you
wouldn't have to pay the debt without full
reimbursement from the borrower.

* You received reasonable consideration for
making the guarantee. You meet this re-
quirement if you made the guarantee ac-
cording to normal business practice or for
a good faith business purpose.

Example. Jane Zayne owns the Zayne
Dress Company. She guaranteed payment of a
$20,000 note for Elegant Fashions, a dress out-
let. Elegant Fashions is one of Zayne's largest
clients. Elegant Fashions {ater defauited-on the
loan. As a result, Ms. Zayne paid the remaining
balance of the loan in full to the bank.

She can claim a business bad debt deduc-
tion only for the amount she paid, since her
guarantee was made in the course of her trade
or business for a good faith business purpose.
She was motivated by the desire to retain one
of her better clients and keep a sales outlet.

Deductible in the year paid. if you make a
payment on a loan you guaranteed, you can de-
duct it in the year paid, unless you have rights
against the borrower.

Rights against a borrower. When you
make payment on a loan you guaranteed, you
may have the right to take the place of the
lender. The debt is then owed to you. If you
have this right, or some other right to demand
payment from the borrower, you can't claim a
bad debt deduction until these rights become
partly or totally worthless.

Joint debtor. If two or more debtors jointly
owe you money, your inability to collect from
one does not enable you to deduct a propor-
tionate amount as a bad debt.

Sale of mortgaged property. If mortgaged or
pledged property is sold for less than the debt,
the unpaid, uncollectible balance of the debt is
abad debt.
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When a Debt Becomes
Worthless

A debt becomes worthless when there is no
longer any chance the amount owed will be
paid. This may occur when the debt is due or
prior to that date.

To demonstrate worthiessness, you must
only show that you have taken reasonable
steps to collect the debt but were unable to do
so. It isn't necessary to go to court if you can
show that a judgment from the court would be
uncollectible. Bankruptcy of your debtor is gen-
erally good evidence of the worthlessness of at
least a part of an unsecured and unpreferred
debt.

Property received for debt. If you receive
property in partial settlement of a debt, reduce
the debt by the property's FMV, which becomes
the property's basis. You can deduct the re-
maining debt as a bad debt if and when it be-
comes worthless.

If you later sell the property for more than its
basis, any gain on the sale is due to the appre-
ciation of the property. It is not a recovery of a
bad debt. For information on the sale of an as-
set, see Pub. 544.

How To Claim a
Business Bad Debt

There are two methods to claim a business bad
debt.

® The specific charge-off method.

¢ The nonaccrual-experience method.

Generally, you must use the specific charge-off
method. However, you may use the nonac-
crual-experience method if you meet the re-
quirements discussed later under Nonac-
crual-Experience Method.

Specific Charge-Off Method

If you use the specific charge-off method, you
can deduct specific business bad debts that be-
come either partly or totally worthless during the
tax year. However, with respect to partly worth-
less bad debts, your deduction is limited to the
amount you charged off on your books during
the year.

Partly worthless debts. You can deduct spe-
cific bad debts that become partly uncollectible
during the tax year. Your tax deduction is limi-
ted to the amount you charge off on your books
during the year. You do not have to charge off
and deduct your partly worthless debts annu-
ally. You can delay the charge off until a later
year. However, you can’t deduct any part of a
debt after the year it becomes totally worthless.

Significantly modified debt. An exception
to the charge-off rule exists for debt which has
been significantly modified and on which the
holder recognized gain. For more information,
see Regulations section 1.166-3(a)(3).
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Deduction disallowed. Generally, you can
claim a partial bad debt deduction only in the
year you make the charge-off on your books. if,
under audit, the IRS does not allow your deduc-
tion and the debt becomes partly worthless in a
later tax year, you can deduct the amount you
charged off in that year plus the disallowed
amount charged off in the earlier year. The
charge-off in the earlier year, unless reversed
on your books, fulfills the charge-off require-
ment for the later year.

Totally worthless debts. If a debt becomes
totally worthless in the current tax year, you can
deduct the entire amount minus any amount de-
ducted in an earlier tax year when the debt was
only partly worthless.

You do not have to make an actual
charge-off on your books to claim a bad debt
deduction for a totally worthless debt. However,
you may want to do so. If you do not and the
IRS later rules the debt is only partly worthless,
you will not be allowed a deduction for the debt
in that tax year because a deduction of a partly
worthless bad debt is limited to the amount ac-
tually charged off. See Partly worthless debts,
earlier.

Filing a claim for refund. If you didn't deduct
a bad debt on your original return for the year it
became worthless, you can file a claim for a
credit or refund. lf the bad debt was totally
worthless, you must file the claim by the later of
the following dates.

* 7 years from the date your original return

was due {not including extensions).
* 2 years from the date you paid the tax.

if the claim is for a partly worthless bad debt,
you must file the claim by the later of the follow-
ing dates.
* 3years from the date you filed your original
return.
® 2 years from the date you paid the tax.

You may have longer to file the claim if you
were unable to manage your financial affairs
due to a physical or mental impairment. Such
an impairment requires proof of existence.

For details and more information about filing
a claim, see Pub. 556. Use one of the following
forms to file a claim. For more information, see
the instructions for the applicable form.

Table 10-1. Forms Used To File a
Claim

IF you filed as | THEN file...

a...

Sole proprietor Form 1040X

or farmer

Corporation Form 1120X

S corporation Form 1120S and check
box H(4)

Partnership Form 1065X if filing on
paper or
Form 1065 and check box
G(5) if filing electronically

Nonaccrual-Experiencé
Method

If you use an accrual method of accounting and
qualify under the rules explained in this section,
you can use the nonaccrual-experience method
for bad debts. Under this method, you do not
accrue service-related income you expect to be
uncollectible. Because the expected uncollecti-
ble amounts are not included in income, these
amounts are not later deducted from income.

Generally, you can use the nonaccrual-ex-
perience method for accounts receivable for
services you performed only if:

* The services are provided in the fields of
accounting, actuarial science, architecture,
consulting, engineering, health, law, or the
performing arts; or

¢ You meet the $5 million gross receipts test
for all prior years.

Service-related income. You can use the
nonaccrual-experience method only for
amounts earned by performing services. You
can't use this method for amounts owed to you
from activities such as lending money, selling
goods, or acquiring receivables or other rights
to receive payment.

Gross receipts test. To find out if you meet
the $5 million gross receipts test for all prior
years, you must figure the average annual
gross receipts for each prior year. If your aver-
age annual gross receipts for any year exceeds
$5 million, you can’t use the nonaccrual-experi-
ence method.

The average annual gross receipts for any
year is the average of gross receipts from the
year in question and the 2 previous years. For
example, if you were figuring the average an-
nual gross receipts for 2016, you would aver-
age your gross receipts for 2014, 2015, and
2016.

Interest or penalty charged. Generally, you
can't use the nonaccrual-experience method for
amounts due on which you charge interest or a
late payment penalty. However, do not treat a
discount offered for early payment as the charg-
ing of interest or a penalty if both the following
apply.

* You otherwise accrue the full amount due
as gross income at the time you provide
the services.

® You treat the discount allowed for early
payment as an adjustment to gross income
in the year of payment.

Change in accounting method. Generaliy,
you must obtain consent to change to a nonac-
crual-experience method (other than one of the
safe harbor methods) or to change from one
method to another. See Form 3115 and its in-
structions for more information and exceptions.

Recovery of a Bad Debt

If you claim a deduction for a bad debt on your
income tax return and later recover (collect) all
or part of it, you may have to include all or part
of the recovery in gross income. The amount



you include is limited to the amount you actually
deducted. However, you can exclude the
amount deducted that did not reduce your tax.
Report the recovery as “Other income” on the
appropriate business form or schedule.

See Recoveries in Pub. 525 for more infor-
mation.

NOL carryover. If a bad debt deduction in-
creases an NOL carryover that has not expired
before the beginning of the tax year in which the
recovery takes place, you treat the deduction as
having reduced your tax. A bad debt deduction
that contributes to an NOL helps lower taxes in
the year to which you carry the NOL. For more
information about NOLs for individuals, see
Pub. 536. Also, see the Instructions for Form
1045, and the Instructions for Form 1139.

11.

Other Expenses

What's New

Standard mileage rate. Beginning in 2016,
the standard mileage rate for the cost of operat-
ing your car, van, pickup, or panel truck for
business use is 54 cents per mile. For more in-
formation, see Car and truck expenses under
Miscellaneous Expenses, later.

Introduction

This chapter covers business expenses that
may not have been explained to you, as a busi-
ness owner, in previous chapters of this publi-
cation.

Topics
This chapter discusses:

Travel, meals, and entertainment
Bribes and kickbacks

Charitable contributions
Education expenses

Lobbying expenses

Penalties and fines

Repayments (claim of right)
Other miscellaneous expenses

Useful ltems
" You may want to see:

Publication

Q 15-B Employer's Tax Guide to Fringe
Benefits

0 463 Travel, Entertainment, Gift, and Car
Expenses

0 526 Charitable Contributions

1 529 Miscellaneous Deductions

0O 544 Sales and Other Dispositions of
Assets

0 946 How To Depreciate Property
O 970 Tax Benefits for Education

Form (and Instructions)

Q Schedule A (Form 1040) ltemized
Deductions

0O Schedule C (Form 1040) Profit or Loss
From Business

O Schedule C-EZ (Form 1040) Net Profit
From Business

2 Schedule F (Form 1040) Profit or Loss
From Farming

0 1099-MISC Miscellaneous Income
0O 1120 U.S. Corporation Income Tax Return
0 4562 Depreciation and Amortization

0 8949 Sales and Other Dispositions of
Capital Assets

O W-2 Wage and Tax Statement

See chapter 12 for information about getting
publications and forms.

Reimbursement of
Travel, Meals, and
Entertainment

The following discussion explains how to han-
dle any reimbursements or allowances you may
provide to your employees under a reimburse-
ment or allowance arrangement for travel,
meals, and entertainment expenses. If you are
self-employed and report your income and ex-
penses on Schedule C (Form 1040) or Sched-
ule C-EZ (Form 1040), see Pub. 463.

To be deductible for tax purposes, expen-
ses incurred for travel, meals, and entertain-
ment must be ordinary and necessary expen-
ses incurred while carrying on your trade or
business. Generally, you also must show that
entertainment expenses (including meals) are
directly related to, or associated with, the con-
duct of your trade or business. For more infor-
mation on travel, meals, and entertainment, in-
cluding deductibiiity, see Pub. 463.

Reimbursements

A “reimbursement or allowance arrangement”
provides for payment of advances, reimburse-
ments, and allowances for travel, meals, and
entertainment expenses incurred by your em-
ployees during the ordinary course of business.
If the expenses are substantiated, you can de-
duct the allowable amount on your tax return.
Because of differences between accounting
methods and tax law, the amount you can de-
duct for tax purposes may not be the same as
the amount you deduct on your business books
and records. For example, you can deduct
100% of the cost of meals on your business
books and records. However, only 50% of

these costs are allowed by law as a tax deduc-
tion.

How you deduct a business expense under

a reimbursement or allowance arrangement de-
pends on whether you have:
* An accountable plan, or
* A nonaccountable plan.

If you reimburse these expenses under an ac-
countable plan, deduct them as travel, meals,
or entertainment expenses.

If you reimburse these expenses under a
nonaccountable plan, report the reimburse-
menis as wages on Form W-2, and deduct
them as wages on the appropriate line of your
tax return. If you make a single payment to your
employees and it includes both wages and an
expense reimbursement, you must specify the
amount of the reimbursement and report-it ac-
cordingly. See Table 11-1.

Accountable Plans

An accountable plan requires your employees
to meet all of the following requirements. Each
employee must:

1. Have paid or incurred deductible expen-
ses while performing services as your em-
ployee,

2. Adequately account to you for these ex-
penses within a reasonable period of time,
and

3. Return any excess reimbursement or al-
lowance within a reasonable period of
time.

An arrangement under which you advance
money to employees is treated as meeting (3)
above only. if the following requirements are
also met.

* The advance is reasonably calculated not
to exceed the amount of anticipated ex-
penses.

* You make the advance within a reasonable
period of time of your employee paying or,
incurring the expense.

If any expenses reimbursed under this ar-
rangement aren't substantiated, or an excess
reimbursement isn't returned within a reasona-
ble period of time by an employee, you cannot
freat these expenses as reimbursed under an
accountable plan. Instead, treat the reimbursed
expenses as paid under a nonaccountable
plan, discussed later.

Adequate accounting. Your employees must
adequately account to you for their travel,
meals, and entertainment expenses. They must
give you documentary evidence of their travel,
mileage, and other employee business expen-
ses. This evidence should include items such
as receipts, along with either a statement of ex-
penses, an account book, a day-planner, or
similar record in which the employee entered
each expense at or near the time the expense
was incurred.

Excess reimbursement or allowance. An
excess reimbursement or allowance is any
amount you pay to an employee that is more
than the business-related expenses for which
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the employee adequately accounted. The em-
ployee must return any excess reimbursement
or other expense allowance to you within a rea-
sonable period of time.

Reasonable period of time. A reasonable pe-
riod of time depends on the facts and circum-
stances. Generally, actions that take place
within the times specified in the following list will
be treated as taking place within a reasonable
period of time.

1. You give an advance within 30 days of the
time the employee pays or incurs the ex-
pense.

2. Your employees adequately account for
their expenses within 60 days after the ex-
penses were paid or incurred.

3. Your employees return any excess reim-
bursement within 120 days after the ex-
penses were paid or incurred.

4. You give a periodic statement (at least
quarterly) to your employees that asks
them to either return or adequately ac-
count for outstanding advances and they
comply within 120 days of the date of the
statement.

How to deduct. You can claim a deduction for
travel, meals, and entertainment expenses if
you reimburse your employees for these expen-
ses under an accountable plan. Generally, the
amount you can deduct for meals and entertain-
ment is subject to a 50% limit, discussed later. If
you are a sole proprietor, or are filing as a single
member limited liability company, deduct the
travel reimbursement on line 24a and the de-
ductible part of the meals and entertainment re-
imbursement on line 24b, Schedule C (Form
1040), or line 2, Schedule C-EZ (Form 1040).

If you are filing an income tax return for a
corporation, include the reimbursement on the
Other deductions line of Form 1120. If you are
filing any other business income tax return,
such as a partnership or S corporation return,
deduct the reimbursement on the appropriate
line of the return as provided in the instructions
for that return.

Per Diem and Car Allowances

You can reimburse your employees under an
accountable plan based on travel days, miles,
or some other fixed allowance. in these cases,
your employee is considered to have accounted
to you for the amount of the expense that
doesn't exceed the rates established by the
federal government. Your employee must ac-
tually substantiate to you the other elements of
the expense, such as time, place, and business
purpose.

Federal rate. The federal rate can be figured
using any one of the following methods.
1. For car expenses:
a. The standard mileage rate.
b. A fixed and variable rate (FAVR).
2. For per diem amounts:
a. The regular federal per diem rate.
b. The standard meal allowance.
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Table 11-1. Reporting Reimbursements

IF the type of reimbursement (or other expense
allowance) arrangement is under

THEN the employer reports on Form W-2

An accountable plan with:

Actual expense reimbursement:
Adequate accounting made and excess returned

No amount.

Actual expense reimbursement:
Adequate accounting and return of excess both required
but excess not retumned

The excess amount as wages in box 1.

Per diem or mileage allowance up to the federal rate:
Adequate accounting made and excess returned

No amount.

Per diem or mileage allowance up to the federal rate:
Adequate accounting and return of excess both required
but excess not returned

The excess amount as wages in box 1. The amount up to
the federal rate is reported only in box 12—it is not
reported in box 1.

Per diem or mileage allowance exceeds the federal rate:
Adequdte accounting made up to the federal rate only and
excess not returned

The excess amount as wages in box 1. The amount up to
the federal rate is reported only in box 12—it is not
reported in box 1.

A nonaccountable plan with:

Either adequate accounting or return of excess, or both, not
required by plan

The entire amount as wages in box 1.

No reimbursement plan

The entire amount as wages in box 1.

c. The high-low rate.

Car allowance. Your employee is considered
to have accounted to you for car expenses that
do not exceed the standard mileage rate. Be-
ginning in 2016, the standard business mileage
rate is 54 cents per mile.

You can choose to reimburse your employ-
ees using an FAVR allowance. This is an allow-
ance that includes a combination of payments
covering fixed and variable costs, such as a
cents-per-mile rate to cover your employees'
variable operating costs (such as gas, oil, etc.)
plus a flat amount to cover your employees'
fixed costs (such as depreciation, insurance,
etc.). For information on using an FAVR allow-
ance, see Revenue Procedure 2010-51, availa-
ble at IRS.qoV/irb/2010-51 IRB/ar14.hitml, and
Notice 2016-1, available at [RS.govirb/
2016-02 IRB/ar08.himl.

Per diem allowance. If your employee ac-
tually substantiates to you the other elements
(discussed earlier) of the expenses reimbursed
using the per diem allowance, how you report
and deduct the allowance depends on whether
the allowance is for lodging and meal expenses
or for meal expenses only and whether the al-
lowance is more than the federal rate.

Regular federal per diem rate. The regu-
lar federal per diem rate is the highest amount
the federal government will pay to its employ-
ees while away from home on travel. It has the
following two components.

1. Lodging expense.
2. Meal and incidental expense (M&IE).

The rates are different for different locations.

© See GSA.govw/perdiem for the per diem rates in

the continental United States.

Standard meal allowance. The federal
rate for M&IE is the standard meal allowance.
You can pay only an M&IE allowance to em-
ployees who travel away from home if:

* You pay the employee for actual expenses
for lodging based on receipts submitted to
you,

® You provide for the lodging,

* You pay for the actual expense of the lodg-
ing directly to the provider,

* You don't have a reasonable belief that
lodging expenses were incurred by the
employee, or

* The allowance is figured on a basis similar
to that used in figuring the employee's wa-
ges (that is, number of hours worked or
miles traveled).

Per diem rates online. You can access
per diem rates at GSA.qov/perdiem.

High-low method. This is a simpiified
method of figuring the federal per diem rate for
travel within the continental United States. It
eliminates the need to keep a current list of the
per diem rate for each city.

Under the high-low method, the per diem
amount for travel during January through Sep-
tember of 2016 is $275 ($68 for M&IE) for cer-
tain high-cost locations. All other areas have a
per diem amount of $185 ($57 for M&IE). The
high-cost localities eligible for the higher per
diem amount under the high-low method are lis-
ted in Notice 2016-58, available at IRS.gow/
2016-41_IRB/ar06.html.

Effective October 1, 2016, the per diem rate
for high-cost locations increased to $282 ($68
for M&IE). The rate for all other locations in-
creased to $189 ($57 for M&IE). For October,
November, and December 2016, you can either
continue to use the rates described in the pre-
ceding paragraph or change to the new rates.
However, you must use the same rate for all
employees reimbursed under the high-low
method.

For more information about the high-low
method, see Notice 2016-58, available at
IRS.gov/irb/2016-41_IRB/ar06.html. See

for all locations.

Reporting per diem and car allowances.
The following discussion explains how to report
per diem and car allowances. The manner in
which you report them depends on how the al-
lowance compares to the federal rate. See Ta-
ble 11-1.



Allowance less than or equal to the fed-
eral rate. If your allowance for the employee is
less than or equal to the appropriate federal
rate, that allowance isn't included as part of the
employee's pay in box 1 of the employee's
Form W-2. Deduct the allowance as travel ex-
penses (including meals that may be subject to
the 50% limit, discussed later). See How fo de-
duct under Accountable Plans, earlier.

Allowance more than the federal rate. If
your employee's allowance is more than the ap-
propriate federal rate, you must report the al-
lowance as two separate items.

Include the allowance amount up to the fed-
eral rate in box 12 (code L) of the employee's
Form W-2. Deduct it as travel expenses (as ex-
plained above). This part of the allowance is
treated as reimbursed under an accountable
plan.

Include the amount that is more than the
federal rate in box 1 {and in boxes 3 and 5 if
they apply) of the employee's Form W-2. De-
duct it as wages subject to income tax withhold-
ing, social security, Medicare, and federal un-
employment taxes. This part of the allowance is
treated as reimbursed under a nonaccountable
plan as explained later under Nonaccountable
Plans.

Meals and Entertainment

Under an accountable plan, you can generally
deduct only 50% of any otherwise deductible
business-related meal and entertainment ex-
penses you reimburse your employees. The de-
duction limit applies even if you reimburse them
for 100% of the expenses.

Application of the 50% limit. The 50% de-
duction limit applies to reimbursements you
make to your employees for expenses they in-
cur for meals while traveling away from home
on business and for entertaining business cus-
tomers at your place of business, a restaurant,
or another location. It applies to expenses in-
curred at a business convention or reception,
business meeting, or business luncheon at a
club. The deduction limit may also apply to
meals you furnish on your premises to your em-
ployees.

Related expenses. Taxes and tips relating
to a meal or entertainment activity you reim-
burse to your employee under an accountable
plan are included in the amount subject to the
50% limit. Reimbursements you make for ex-
penses, such as cover charges for admission to
a nightclub, rent paid for a room to hold a dinner
or cocktail party, or the amount you pay for
parking at a sports arena, are all subject to the
50% limit. However, the cost of transportation to
and from an otherwise allowable business meal
~ or a business-related entertainment activity isn't
subject to the 50% limit.

Amount subject to 50% limit. If you provide
your employees with a per diem allowance only
for meal and incidental expenses, the amount
treated as an expense for food and beverages
is the lesser of the following.

* The per diem allowance.

* The federal rate for M&IE.

If you provide your employees with a per
diem allowance that covers lodging, meals, and
incidental expenses, you must treat an amount
equal to the federal M&IE rate for the area of
travel as an expense for food and beverages. If
the per diem allowance you provide is less than
the federal per diem rate for the area of travel,
you can treat 40% of the per diem allowance as
the amount for food and beverages.

Meal expenses when subject to “hours of
service” limits, You can deduct 80% of the
cost of reimbursed meals your employees con-
sume while away from their tax home on busi-
ness during, or incident to, any period subject to
the Department of Transportation's “hours of
service” limits.

See Pub. 463 for a detailed discussion of in-
dividuals subject to the Department of Trans-
portation's “hours of service” limits.

De minimis (minimal) fringe benefit. The
50% limit doesn't apply to an expense for food
or beverage that is excluded from the gross in-
come of an employee because it is a de minimis
fringe benefit. See Pub.15-B for additional infor-
mation on de minimis fringe benelits.

Company cafeteria or executive dining
room. The cost of food and beverages you
provide primarily to your employees on your
business premises is deductible. This includes
the cost of maintaining the facilities for provid-
ing the food and beverages. These expenses
are subject to the 50% limit unless they qualify
as a de minimis fringe benefit, as just dis-
cussed, or unless they are compensation to
your employees (explained later).

Employee activities. The expense of provid-
ing recreational, social, or similar activities (in-
cluding the use of a facility) for your employees
is deductible and isn't subject to the 50% limit.
The benefit must be primarily for your employ-
ees who aren't highly compensated.

For this purpose, a highly compensated em-

ployee is an employee who meets either of the

following requirements.

1. Owned a 10% or more interest in the busi-
ness during the year or the preceding
year. An employee is treated as owning
any interest owned by his or her brother,
sister, spouse, ancestors, and lineal de-
scendants.

2. Received more than $120,000 in pay for
the preceding year. You can choose to in-
clude only employees who were also in
the top 20% of employees when ranked by
pay for the preceding year.

For example, the expenses for food, bever-
ages, and entertainment for a company-wide
picnic aren’t subject to the 50% limit.

Meals or entertainment treated as compen-
sation. The 50% limit doesn’t apply to either of
the following.

1. Expenses for meals or entertainment that
you treat as:

a. Compensation to an employee who
was the recipient of the meals or en-
tertainment, and

b. Wages subject to withholding of fed-
eral income tax.

2. Expenses for meals or entertainment if:

a. A recipient of the meals or entertain-
ment who isn't your employee has to
include the expenses in gross income
as compensation for services oras a
prize or award; and

b. You include that amount on a Form
1099-MISC issued to the recipient, if a
Form 1099-MISC is required.

Sales of meals or entertainment. You can
deduct the cost of meals or entertainment (in-
cluding the use of facilities) you sell to the pub-
lic. For example, if you run a nightclub, your ex-
pense for the entertainment you furnish to your
customers, such as a floor show, is a business
expense that is fully deductible. The 50% limit
doesn't apply to this expense.

Providing meals or entertainment to gen-
eral public to promote goodwill. You can
deduct the cost of providing meals, entertain-
ment, or recreational facilities to the general
public as a means of advertising or promoting
goodwill in the community. The 50% limit
doesn't apply to this expense.

Director, stockholder, or employee meet-
ings. You can deduct entertainment expenses
directly related to business meetings of your
employees, partners, stockholders, agents, or
directors. You can provide some minor social
activities, but the main purpose of the meeting
must be your company's business. These ex-
penses are subject to the 50% limit.

Trade association meetings. You can deduct
expenses directly related to and necessary for
attending business meetings or conventions of
certain tax-exempt organizations. These organi-
zations include business leagues, chambers of
commerce, real estate boards, and trade and
professional associations.

Nonaccountable Plans

A nonaccountable plan is an arrangement that
doesn't meet the requirements for an accounta-
ble plan. All amounts paid, or treated as paid,

_ under a nonaccountable plan are reported as

wages on Form W-2. The payments are subject
to income tax withholding, social security, Medi-
care, and federal unemployment taxes. You can
deduct the reimbursement as compensation or
wages only to the extent it meets the deductibil-
ity tests for employees' pay in chapter 2. Deduct
the allowable amount as compensation or wa-
ges on the appropriate line of your income tax
return, as provided in its instructions.

Miscellaneous Expenses

In addition to travel, meal, and entertainment
expenses, there are other expenses you can
deduct.

Advertising expenses. You generally can de-
duct reasonable advertising expenses that are
directly related to your business activities.

Chapter 11 Other Expenses Page 43



Generally, you can't deduct amounts paid to in-
fluence legislation (for example, lobbying). For
more information, see Lobbying expenses,
later. '

You can usually deduct as a business ex-
pense the cost of institutional or goodwill adver-
tising to keep your name before the public if it
relates to business you reasonably expect to
gain in the future. For example, the cost of ad-
vertising that encourages people to contribute
to the Red Cross, to buy U.S. Savings Bonds,
or to participate in similar causes is usually de-
ductible.

Anticipated liabilities. Anticipated liabilities or
reserves for anticipated liabilities aren’t deducti-
ble. For example, assume you sold 1-year TV
service contracts this year totaling $50,000.
From experience, you know you will have ex-
penses of about $15,000 in the coming year for
these contracts. You can't deduct any of the
$15,000 this year by charging expenses to a re-
serve or liability account. You can deduct your
expenses only when you actually pay or accrue
them, depending on your accounting method.

Bribes and kickbacks. Engaging in the pay-
ment of bribes or kickbacks is a serious criminal
matter. Such activity could result in criminal
prosecution. Any payments that appear to have
been made, either directly or indirectly, to an of-
ficial or employee of any government or an
agency or instrumentality of any government
aren't deductible for tax purposes and are in vi-
olation of the law.

Payments paid directly or indirectly to a per-
son in violation of any federal or state law (but
only if that state law is generally enforced, de-
fined below) that provides for a criminal penalty
or for the loss of a license or privilege to engage
in a trade or business aren't allowed as a de-
duction for tax purposes.

Meaning of “generally enforced.” A state
law is considered generally enforced unless it is
never enforced or enforced only for infamous
persons or persons whose violations are exira-
ordinarily flagrant. For example, a state law is
generally enforced unless proper reporting of a
violation of the law results in enforcement only
under unusual circumstances.

Kickbacks. A kickback is a payment for re-
ferring a client, patient, or customer. The com-
mon kickback situation occurs when money or
property is given to someone as payment for in-
fluencing a third party to purchase from, use the
services of, or otherwise deal with the person
who pays the kickback. In many cases, the per-
son whose business is being sought or enjoyed
by the person who pays the kickback isn't
aware of the payment.

For example, the Yard Corporation is in the
business of repairing ships. It returns 10% of
the repair bills as kickbacks to the captains and
chief officers of the vessels it repairs. Although
this practice is considered an ordinary and nec-
essary expense of getting business, it is clearly
a violation of a state law that is generally en-
forced. These expenditures aren't deductible
for tax purposes, whether or not the owners of
the shipyard are subsequently prosecuted.

Form 1099-MISC. t doesnt matter
whether any kickbacks paid during the tax year
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are deductible on your income tax return in re-
gards to information reporting. See Form
1099-MISC for more information.

Car and truck expenses. The costs of operat-
ing a car, truck, or other vehicle in your busi-
ness are deductible. For more information on
how to figure your deduction, see Pub. 463.

Charitable contributions. Cash payments to
an organization, charitable or otherwise, may
be deductible as business expenses if the pay-
ments aren’t charitable contributions or gifts
and are directly related to your business. If the
payments are charitable contributions or gifts,
you can't deduct them as business expenses.
However, corporations (other than S corpora-
tions) can deduct charitable contributions on
their income tax returns, subject to limitations.
See the Instructions for Form 1120 for more in-
formation. Sole proprietors, partners in a part-
nership, or shareholders in an S corporation
may be able to deduct charitable contributions
made by their business on Schedule A (Form
1040).

Example. You paid $15 to a local church
for a half-page ad in a program for a concert it is
sponsoring. The purpose of the ad was to en-
courage readers to buy your products. Your
payment isn't a charitable contribution. You can
deduct it as an advertising expense.

Example. You made a $100,000 donation
to a committee organized by the local Chamber
of Commerce to bring a convention to your city,
intended to increase business activity, including
yours. Your payment isn't a charitable contribu-
tion. You can deduct it as a business expense.

See Pub. 526 for a discussion of donated in-
ventory, including capital gain property.

Club dues and membership fees. Generally,
you can't deduct amounts paid or incurred for
membership in any club organized for business,
pleasure, recreation, or any other social pur-
pose. This includes country clubs, golf and ath-
letic clubs, hotel clubs, sporting clubs, airline
clubs, and clubs operated to provide meals un-
der circumstances generally considered to be
conducive to business discussions.

Exception. The following organizations
aren't treated as clubs organized for business,
pleasure, recreation, or other social purpose
unless one of the main purposes is to conduct
entertainment activities for members or their
guests or to provide members or their guests
with access to entertainment facilities.

* Boards of trade.

~ ® Business leagues.

® Chambers of commerce.

e (Civic or public service organizations.

* Professional organizations such as bar as-
sociations and medical associations.

¢ Real estate boards. :

* Trade associations.

Credit card convenience fees. Credit card
companies charge a fee to businesses who ac-
cept their cards. This fee when paid or incurred
by the business can be deducted as a business
expense.

Damages recovered. Special rules apply to
compensation you receive for damages sus-
tained as a result of patent infringement, breach
of contract or fiduciary duty, or antitrust viola-
tions. You must include this compensation in
your income. However, you may be able to take
a special deduction. The deduction applies only
to amounts recovered for actual economic in-
jury, not any additional amount. The deduction
is the smaller of the following.
¢ The amount you received or accrued for
damages in the tax year reduced by the
amount you paid or incurred in the year to
recover that amount.
e Your losses from the injury you haven't de-
ducted.

Demolition expenses or losses. Amounts
paid or incurred to demolish a structure aren’t
deductible. These amounts are added to the
basis of the land where the demolished struc-
ture was located. Any loss for the remaining un-
depreciated basis of a demolished structure
wouldn't be recognized until the property is dis-
posed of.

Education expenses. Ordinary and neces-
sary expenses paid for the cost of the education
and training of your employees are deductible.
See Education Expenses in chapter 2.

You can also deduct the cost of your own
education (including certain related travel) rela-
ted to your trade or business. You must be able
to show the education maintains or improves
skills required in your trade or business, or that
it is required by law or regulations, for keeping
your license to practice, status, or job. For ex-
ample, an attorney can deduct the cost of at-
tending Continuing Legal Education (CLE)
classes that are required by the state bar asso-
ciation to maintain his or her license to practice
law.

Education expenses you incur to meet the
minimum requirements of your present trade or
business, or those that qualify you for a new
trade or business, aren't deductible. This is true
even if the education maintains or improves
skills presently required in your business. For
more information on education expenses, see
Pub. 970.

Franchise, trademark, trade name. If you
buy a franchise, trademark, or trade name, you
can deduct the amount you pay or incur as a
business expense only if your payments are
part of a series of payments that are:

1. Contingent on productivity, use, or dispo-
sition of the item;

2. Payable at least annually for the entire
term of the transfer agreement; and

3. Substantially equal in amount (or payable
under a fixed formula).

When determining the term of the transter
agreement, include all renewal options and any
other period for which you and the transferor
reasonably expect the agreement to be re-
newed.

A franchise includes an agreement that
gives one of the parties to the agreement the
right to distribute, sell, or provide goods, serv-
ices, or facilities within a specified area.



Impairment-related expenses. If you are dis-
abled, you can deduct expenses necessary for
you to be able to work (impairment-related ex-
penses) as a business expense, rather than as
a medical expense.

You are disabled if you have either of the fol-
lowing.

& A physical or menta!l disability (for exam-
ple, blindness or deafness) that function-
ally limits your being employed.

® A physical or mental impairment that sub-
stantially limits one or more of your major
life activities.

The expense qualifies as a business ex-
pense if all the following apply.

* Your work clearly requires the expense for
you to satisfactorily perform that work.

* The goods or services purchased are
clearly not needed or used, other than inci-
dentally, in your personal activities.

* Their treatment isn't specifically provided
for under other tax law provisions.

Example. You are blind. You must use a
reader to do your work, both at and away from
your place of work. The reader's services are
only for your work. You can deduct your expen-
ses for the reader as a business expense.

Internet-related expenses. Generally, you
can deduct Internet-related expenses including
domain registration fees and webmaster con-
sulting costs. If you are starting a business, you
may have to amortize these expenses as
start-up costs. For more information about am-
ortizing start-up and organizational costs, see
chapter 8.

Interview expense allowances. Reimburse-
ments you make to job candidates for transpor-
tation or.other expenses related to interviews
for possible employment aren't wages. You can
deduct the reimbursements as a business ex-
pense. However, expenses for food, bever-
ages, and entertainment are subject to the 50%
limit discussed earlier under Meals and Enter-
tainment.

Legal and professional fees. Fees charged
by accountants and attorneys that are ordinary
and necessary expenses directly refated to op-
erating your business are deductible as busi-
ness. expenses. However, usually legal fees
you pay to acquire business assets aren't de-
ductible. These costs are added to the basis of
the property.

Fees that include payments for work of a
personal nature {such as drafting a will, or dam-
ages arising from a personal injury) aren't al-
lowed as a business deduction on Schedule C
(Form 1040) or Schedule C-EZ (Form 1040). If
the invoice includes both business and per-
sonal charges, figure the business portion as
follows: multiply the total amount of the bill by a
fraction, the numerator of which is the amount
attributable to business matters, the denomina-
tor of which is the total amount paid. The result
is the portion of the invoice attributable to busi-
ness expenses. The portion attributable to per-
sonal matters is the difference between the total
amount and the business portion (figured
above).

Legal fees refating to personal tax advice
may be deductible on Schedule A (Form 1040},
if you itemize deductions. However, the deduc-
tion is subject to the 2% limitation on miscella-
neous itemized deductions. For more informa-
tion, see Pub. 529.

Tax preparation fees. The cost of hiring a
tax professional, such as a Certified Public Ac-
countant (CPA), to prepare that part of your tax
return relating to your business as a sole pro-
prietor is deductible on Schedule C (Form
1040) or Schedule C-EZ (Form 1040). Any re-
maining cost may be deductible on Schedule A
(Form 1040) if you itemize deductions.

You can also claim a business deduction for
amounts paid or incurred in resolving asserted
tax deficiencies for your business operated as a
sole proprietor.

Licenses and regulatory fees. Licenses and
regulatory fees for your trade or business paid
annually to state or local governments generally
are deductible. Some licenses and fees may
have to be amortized. See chapter 8 for more
information.

Lobbying expenses. Generally, lobbying ex-
penses aren't deductible. Lobbying expenses
include amounts paid or incurred for any of the
following activities.

* Influencing legislation.

* Participating in or intervening in any politi-
cal campaign for, or against, any candidate
for pubtic office.

* Attempting to influence the general public,
or segments of the public, about elections,
legislative matters, or referendums.

* Communicating directly with covered ex-
ecutive branch officials (defined later) in
any attempt to influence the official actions
or positions of those officials.

* Researching, preparing, planning, or coor-
dinating any of the preceding activities.

Your expenses for influencing legislation
and communicating directly with a covered ex-
ecutive branch official include a portion of your
labor costs and general and administrative
costs of your business. For information on mak-
ing this allocation, see section 1.162-28 of the
regulations.

You can't claim a charitable or business ex-
pense deduction for amounts paid to an organi-
zation if both of the following apply.

* The organization conducts lobbying activi-
ties on matters of direct financial interest to
your business.

® A principal purpose of your contribution is
to avoid the rules discussed earlier that
prohibit a business deduction for lobbying
expenses.

If a tax-exempt organization, other than a
section 501(c)(3) organization, provides you
with a notice on the part of dues that is allocable
to nondeductible lobbying and political expen-
ses, you can't deduct that part of the dues.

Covered executive branch official. For
purposes of this discussion, a covered execu-
tive branch official is any of the following.

1. The President.
2. The Vice President.

3. Any officer or employee of the White
House Office of the Executive Office of the
President and the two most senior level of-
ficers of each of the other agencies in the
Executive Office.

4. Any individual who:

a. Is serving in a position in Level | of the
Executive Schedule under section
5312 of title 5, United States Code;

b. Has been designated by the Presi-
dent as having Cabinet-level status;
or

¢. Is animmediate deputy of an individ-
ual listed in item (a) or (b).

Exceptions to denial of deduction. The
general denial of the deduction doesn’t apply to
the following.

® Expenses of appearing before, or commu-
nicating with, any committee or member of
any local council or similar governing body
concerning its legislation (local legislation)
if the legislation is of direct interest to you,
or to you and an organization of which you
are a member. An Indian tribal government
is treated as a local council or similar gov-
erning body.

* Any in-house expenses for influencing leg-
islation and communicating directly with a
covered executive branch official if those
expenses for the tax year don't exceed
$2,000 (excluding overhead expenses).

e Expenses incurred by taxpayers engaged
in the trade or business of lobbying (pro-
fessional lobbyists) on behalf of another
person {but does apply to payments by the
other person to the fobbyist for lobbying
activities).

Moving machinery. Generally, the cost of
moving machinery from one city to another is a
deductible expense. So is the cost of moving
machinery from one plant to another, or from
one part of your plant to another. You can de-
duct the cost of installing the machinery in the
new location. However, you must capitalize the
costs of installing or moving newly purchased
machinery.

Outplacement services. The costs of out-
placement services you provide to your employ-
ees to help them find new employment, such as
career counseling, résumé assistance, skills as-
sessment, etc., are deductible.

The costs of outplacement services may
cover more than one deduction category. For
example, deduct as a utilities expense the cost
of telephone calls made under this service and
deduct as a rental expense the cost of renting
machinery and equipment for this service.

For information on whether the value of out-
placement services is includible in your employ-
ees' income, see Pub. 15-B.

Penalties and fines. Penalties paid for late
performance or nonperformance of a contract
are generally deductible. For instance, you own
and operate a construction company. Under a
contract, you are to finish construction of a
building by a certain date. Due to construction
delays, the building isn't completed and ready
for occupancy on the date stipulated in the
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only for the tax year in which it is a proper de-
duction under your accounting method. For ex-
ample, if you use the accrual method, you are
entitled to the deduction or credit in the tax year
in which the obligation for the repayment ac-
crues.

Subscriptions. Subscriptions to professional,
technical, and trade journals that deal with your
business field are deductible.

Supplies and materials. Unless you have de-
ducted the cost in any earlier year, you gener-
ally can deduct the cost of materials and sup-
plies actually consumed and used during the
tax year.

If you keep incidental materials and supplies
on hand, you can deduct the cost of the inci-
dental materials and supplies you bought during
the tax year if all the following requirements are
met.

* You don't keep a record of when they are
used.

* You don't take an inventory of the amount
on hand at the beginning and end of the
tax year.

* This method doesn't distort your income.

You can also deduct the cost of books, pro-
fessional instruments, equipment, etc., if you
normally use them within a year. However, if the
usefulness of these items extends substantially
beyond the year they are placed in service, you
generally must recover their costs through de-
preciation. For more information regarding de-
preciation, see Pub. 946.

Utilities. Business expenses for heat, lights,
power, telephone service, and water and sew-
erage are deductible. However, any part due to
personal use isn’t deductible.

Telephone. You can't deduct the cost of
basic local telephone service (including any
taxes) for the first telephone line you have in
your home, even if you have an office in your
home. However, charges for business long-dis-
tance phone calls on that line, as well as the
cost of a second line into your home used ex-
clusively for business, are deductible business
expenses. -

12.

How To Get Tax
Help

Do you need help with a tax issue or preparing
your tax return, or do you need a free publica-
tion or form?

Small Business and Self-Employed (SB/SE)
Tax Center. SB/SE serves taxpayers who file
Form 1040, Schedules C, E, F, or Form 21086,
as well as small businesses with assets under
$10 million.

what you're looking for and want to find it fast?
Select business topics using our A-Z listing, or
by business type such as sole proprietor, cor-
poration, etc. We also provide links to major
business subjects, such as Business Expenses,
which provide a gateway to all related informa-
tion on those subjects.

® Small Business Forms and Publications.
You can download forms and publications
for small business and self-employed indi-
viduals.

* Employer ID Numbers (EINs). Find out
about EINs or apply for one online.

® e-File Form 940. 941, or 944 for Small
Businesses. Learn your options for e-filing
Form 940, 941, or 944 for small busi-
nesses.

* Starting. Operating, or Closing a Business.
Important tax information related to the
various stages of owning a business.

* Employment Taxes. Federal income tax,
social security and Medicare taxes, FUTA,
self-employment tax, and more.

* [ndependent Contractor (Self-Employed)
or Employee? It is critical that you, the em-
ployer, correctly determine whether the in-
dividuals providing services are employees
or independent contractors.

* Self-Employed individuals Tax Center. The
basics on self-employment, filing require-
ments, and reporting responsibilities for in-
dependent contractors.

* Information Return Filing Requirements. If
you made or received a payment as a
small business or self-employed individual,
you are most likely required to file an infor-
mation return to the IRS.

* RS Yideo Portal. Video, webinars, and au-
dio presentations for small businesses, in-
dividuals, and tax pros.

e Small Business Events. Workshops and
webinars on a variety of topics for small
businesses.

® Online Tools & Educational Products.
Choose from a variety of products, includ-
ing the Tax Calendar desktop tool, to help
you learn about business taxes on your
own time, and at your own pace.

® Subscribe to e-News. A free electronic
mail service keeping you up to date on tax
topics.

Requirements for filing. If you made or re-
ceived a payment during the calendar year as a
small business or self-employed individual, you
are most likely required to file an information re-
turn to the IRS. For more information, see Am [
required to File_a Form 1099 or Other
Information Return? on IRS.gov.

Preparing and filing your tax return. Find
free options to prepare and file your return on
IRS.gov or in your local community if you qual-
ify.

The Volunteer Income Tax Assistance
(VITA) program offers free tax help to people
who generally make $54,000 or less, persons
with disabilities, the elderly, and limited-Eng-
lish-speaking taxpayers who need help prepar-
ing their own tax returns. The Tax Counseling
for the Elderly (TCE) program offers free tax
help for all taxpayers, particularly those who are
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60 years of age and older. TCE volunteers spe-
cialize in answering questions about pensions
and retirement-related issues unique to seniors.

You can go to {RS.gov/filing to see your op-
tions for preparing and filing your return which
include the following.

* Free File. Go to [RS.gov/freefile. See if
you qualify to use brand-name software to
prepare and e-file your federal fax return
for free.

¢ VITA. Go to /RS.gov/vila, download the
free IRS2Go app, or call 1-800-206-9887
to find the nearest VITA location for free
tax preparation.

* TCE. Go to [RS.gov/ice, download the free
IRS2Go app, or call 1-888-227-7669 to
find the nearest TCE location for free tax
preparation.

People who are deaf, hard of hearing, or
have a speech disability and who have access
to TTY/TDD equipment can call toli free
1-800-829-4059. Deaf or hard-of-hearing indi-
viduals can also contact the IRS through relay
services such as the Federal Relay Service,
available at GSA.gov/fedrelay.

How to choose a tax return preparer. If you
choose to have someone prepare your tax re-
turn, choose that preparer wisely. A paid tax re-
turn preparer is primarily responsible for the
overall substantive accuracy of your tax return
and, by law, is required to sign the return and
include their preparer tax identification number
(PTIN) on it. Although the tax return preparer
signs the return, you are ultimately responsible
for the accuracy of every item reported on your
return. Anyone paid to prepare tax returns for
others should have a thorough understanding of
tax matters and is required to have a PTIN. You
may want to ask friends, co-workers, or your
employer for help in selecting a competent tax
return preparer.

For your convenience, the IRS provides an
online database for all Authorized IRS e-file
Providers that choose to be included in the da-
tabase. You can locate the closest Authorized
IRS e-file Providers in your area where you can
electronically file your tax return. For more infor-
mation on finding a tax return preparer who pro-
vides IRS e-file, see Authorized IRS e-file
Providers for Individuals on IRS.gov, or go to
IRS.qov/uac/Authorized-IRS-e-file-Providers-
for-Individuals. The inclusion in this database
does not constitute any endorsement by the
IRS of the e-file Providers listed in this database
or any of the products or services that they pro-
vide. You should always be sure to conduct
your own due diligence when selecting an e-file
Provider. In addition to the Authorized IRS e-file
Provider locator tool above, you can also find
professional help through the [BS Tax
Professional Pariner page at IRS.gov/Tax-
Professionals/IRSTaxProAssaciationPariners.

Choose a tax return preparer you will be
able to contact in case the IRS examines your
return and has questions regarding how your
return was prepared. You can designate your
paid tax return preparer or another third party to
speak to the IRS concerning the preparation of
your return, payment/refund issues, and mathe-
matical errors. The third party authorization
checkbox on Form 1040, Form 1040A, and
Form 1040EZ gives the designated party the

How To Get Tax Help Page 47



APPENDIX ATTACHMENT 'E'
Accounting For Sticky Fingers, McLain and Lebow

Journal of Accountancy, August 1, 1999



Accounting for Sticky Fingers

August 1, 1999

In the crime of embezzlement, there are tax implications for both the embezzler
and the embezzled.

Embezzled income is taxable to the person who does the embezzling (revenue
ruling 61-185, 1961-2 CB 9; revenue ruling 65-254, 1965-2 CB 50; James w.
United States, 366 US 213 (1961), Ct. D. 1863). The embezzled amount should
be included in the embezzler's gross income in the year of the embezzlement. In

addition, the embezzler/employee may be subject to self-employment taxes on
the embezzled amount.

Since the embezzlement constitutes income to the embezzler, the entity that has
suffered the loss should report it to the IRS.

Proper reporting of the embezzled income to the IRS will provide the employer
with documentation for deducting its loss and also meet the filing requirements
of section 6721 and section 6722. It will, in addition, alert the IRS to possible
unreported income by the employee.

‘The employer should report the embezzled income on form 1099-MISC as non-
employee-compensation. The employer must prepare a form 1099-MISC for each
tax year the employee embezzled funds.

Restoration of embezzled funds does not affect the reporting requirement.
Income is recognized at the time the embezzler takes control of the funds
( Ernestine K. Alcorn, TC Memo 1969-751), and, is, therefore, not affected by
subsequent restitution. Thus the embezzler would be required to report the
restitution as a miscellaneous itemized deduction subject to the two-percent
adjusted gross income exclusion in the year of the restitution.

The following example shows how embezzled income should be reported for tax
purposes.

An organization's bookkeeper embezzled funds for three calendar years
beginning in 1996. The company dismissed the employee in 1998 when it
discovered his theft. At that time, the organization decided to prosecute, and the
employee made a $5,000 payment in restitution. The amounts embezzled were



$5,000 in 1996, $30,000 in 1997, and $10,000 in 1998.

The company must file 1099-MISC forms with the IRS for the tax years 1996
through 1998.

In 1998, the embezzler would have an additional $10,000 in gross income but
could include the $5,000 restitution payment as a miscellaneous itemized
deduction. As the $10,000 may be subject to self-employment taxes as well as
income taxes, the $5,000 payment would be the only reduction of the embezzler's
increased taxable income.

The embezzler would also be subject to penalties if the additional income for the
1996 and 1997 tax years was not reported. The embezzler would have to file
amended returns for those two years, and the income might be subject to self-
employment taxes.

The IRS offers the embezzler two options for reporting the increased income. If
the embezzled funds are from self-employment activity, schedule C or schedule
C-EZ should be used and the amount is subject to self-employment taxes. If not,
the embezzled funds can be reported on line 21 of form 1040 and are not subject
to self-employment taxes.

Observation: Taxpayers who embezzle funds over several tax periods are subject
to a variety of income taxes and penalties. Companies that have been embezzled
are subject to additional reporting requirements.

If the amounts embezzled cannot be absolutely determined, it is the
‘Tesponsibility of the embezzler to prove to the IRS that the amounts reported by
his or her employer to the IRS are not correct. Such evidence could benefit an
employer during legal proceedings against the embezzler.

—P. Michael McLain, CPA, DBA, associate professor of accouhting, and Marc I. -

Lebow, CPA, PhD, associate professor of accounting, Hampton University,
Hampton, Virginia.

https_ ://lwww.journalofaccountancy.com/issues/1999/aug/accountingforstickyfingers.html
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nhvss Special FK, Inc.IWquerine Fireworks Bisplays, Inc.'

320 West 9th
Anderson, IN 46016

Phone 989/662-0121
Phone 317/603-9415
www.abyssfx.com

Training:

Résumé
Charles V. Petrunak
Pyrotechnician

BA (Music with minors in Education and Psychology) Baldwin-Wallace College Fall 1993
MM (Music: Piano Pedagogy) Kent State University Spring 2000
Connecticut Pyro Association Safety Course Connecticut Pyro Association May 6, 1998
Fireworks Safety Course Ohio Fire Academy June 1998
Pyrotechnics-In-Service Ohio Fire Academy May 16, 2002
Aerial Fireworks Ohio Fire Academy April 28, 2005
Aerial Fireworks Ohio Fire Academy April 30, 2008
Aerial Fireworks Wolverine Fireworks May 3, 2008
Aerial Fireworks Wolverine Fireworks May 16, 2009
Fireworks and Pyrotechnics Ohio Fire Academy May 1, 2010
Aerial Fireworks/DOT Wolverine Fireworks May 22, 2010
Aerial Fireworks/DOT Wolverine Fireworks May 14, 2011
Fireworks/DOT Wolverine Fireworks May 5, 2012
Fireworks and Pyrotechnics Ohio Fire Academy March 31, 2013
Aerial Fireworks/DOT Wolverine Fireworks May 4, 2013
Aerial/Indoor/DOT Wolverine Fireworks May 3, 2014
Fireworks and Pyrotechnics Ohio Fire Academy March 21, 2015
Licenses: Arkansas: FWS 2010 320 Exp: 3/9/2015

Detroit, MI: 679 Exp: 8/24/2013 - Lapse

Illinois: DNR: F00 5217 Exp: 1/16/2016

SFM: 1L10-OP-00024-00831 Exp: 11/1/2016
Chicago: 2284178 - Exp: 9/15/2017

North Carolina: 1752 Exp: Oct 2013 - Lapse

Ohio: Fireworks/Pyro/Fiame:56-18-0051 Exp: 04/01/2016
Address: 320 West 9" Street

- Anderson, IN 46016

Aerial Displays with Various Companies

Berea, OH

Brunswick, OH
Brecksville, OH

Lodi, OH

Kelly’s Island, OH
Cuy. County Fair, Berea, OH
Mayfield Heights, OH
Orange, OH

Burton, OH

U of Akron, OH
Cleveland Heights, OH
Ravenna, OH
Brunswick, OH
Grafton, OH

Rocky River, OH
Warren, OH

Petrunak, Charles

7/4/95
7/4/96
7/5/96
7/19/96
7/27/96
8/8/96
8/24/96
9/1/96
9/2/96
917196
9/8/96
9/21/96
10/19/96
10/25/96
5/10/97
5/11/97



Austintown, OH 6/17/97

Lake Milton, OH 6/21/97
Willoughby Hills, OH 6/28/97
Rocky River, OH 6/29/97
Ravenna, OH 714197
Bedford, OH 7/6/97
Newport, RI 7/16/97
Lodi, OH 7/18/97
Hubbard, OH 7/20/97
Kirkland, OH 7/27/97
Kirkland, OH 8/1/97
Sagamore Hills, OH 8/14/97
Mayfield Heights, OH 8/23/97
Burton, OH 9/1/97
Cleveland Heights, OH 9/7/97
Willoughby Hills, OH 9/27/97
Fairview Park, OH 10/9/97
Akron, OH 10/28/97
Mentor, OH 10/29/97
Akron, OH 1/1/98
New Haven, CT 5/6/98
Elyria, OH 7/4/98
Bedford, OH 7/5/98
Durham, NH 7/3/99
Ossippee, NH 7/4/99
New Rochelle, NY 5/2/09

Indoor Displays with Various Companies

Cleveland Lumberjacks

Dole’s Campaign, Kirkland, OH
WWEF, Cleveland, OH

Pyro Demo KSU Basketball, Kent, OH
Lord of the Dance, Cleveland, OH
Mary J. Blige, Cleveland, OH
WWF, Cincinnati, OH

WWEF, Cleveland, OB

WWF, Cleveland, OH

WWF, Cincinnati, OH

WWF, Cleveland, OH

Brandy, Cincinnati, OH

Motley Crue, Columbus, OH
Motley Crue, Cincinnati, OH
WWF, Cincinnati, OH

WWE, Dayton, OH

WWEF, Cleveland, OH

WWF, Cincinnati, OH

WWEF, Columbus, OH

WWF, Cleveland, OH

Slipknot, Cleveland, OH
AC/DC, Cleveland, OH

WWF, Cleveland, OH

Motley Crue, Van Wert, OH
WWEF, Cleveland, OH
Pokemon Live, Columbus, OH
WWF, Cincinnati, OH

WWEF, Dayton, OH

WWEF, Columbus, OH

WWEF, Cleveland, OH

Petrunak, Charles

St. Thomas

Lake Farm
Vintage Wine Festival
State Home

Geauga County Fair

Squire’s Castle

High School

Holiday Lights

Holiday Lights

First Night

Fire Marshal’s Fireworks Safety Course
Elyria Country Club

Barge — Gryphon FX

January through March 1995 (8 Games)
10/1/95
11/9/96

- 1/6/97

4/16-17/97
8/29/97
9/8/97
3/2/98
6/30/98
4/10/99
6/13/99
6/30/99
7/11/99
7/14/99
11/16/99
1/29/00
1/30/00
5/13/00
5/14/00
5/15/00
6/24/00
8/4/00
8/5/00
9/3/00
10/17/00
11/2-4/00 5 Shows
11/11/00

11/12/00

11/13/00

1/26/01

2 Displays



WWF, Columbus, OH

WWEF, Cleveland, OH

Carman Ministries, Columbus, OH
WWEF, Cincinnati, OH

WWE, Cleveland, OH

WWF, Columbus, OH

WWEF, Cincinnati, OH

WWE, Cleveland, OH

WWEF, Cleveland, OH

WWE, Columbus, OH

Ted Nugent, Akron Rib Fest, Akron, OH
WWE, Columbus, OH

WWE, Columbus, OH

Carrot Top, Mansfield, OH

Deep Attack, Cleveland, OH
WWE, Columbus, OH

WWE, Columbus, OH

WWE, Columbus, OH

Big & Rich, Cuyahoga Falls, OH
Big & Rich, Cincinnati, OH
Rascal Flats, Cincinnati, OH

Big & Rich, Columbus, OH

Carrot Top, Mansfield, OH

Mary J. Blige, Cleveland, OH
Mary J. Blige, Columbus, OH
Kings of Leon, Cuyahoga Falls, OH
Rascal Flatts, Cincinnati, OH
Toby Keith, Cincinnati, OH

Kings of Leon, Cincinnati, OH
Oak Lawn Summer Concert Series, Oak Lawn, 1L
Alice Cooper, Rockford, IL

1/30/01
3/26/01
3/29/01
5/15/01
7/22/01
9/24/01
10/30/01
11/10/01
3/12/02
6/23/02
711102
11/14/02
2/17/03
4/29/03
Aug-Oct 2003
3/30/04
6/13/04
8/9/05
8/12/05
8/13/05
9/9/05
9/30/05
10/8/05
7/29/06
8/18/06
7/26/10
8/6/10
8/27/10
9/4/10
8/21/11
6/28/13

Abyss Special FX, Inc./Wolverine Fireworks Display

Rib Cook-Off, Berea, OH

Rib Cook-Off, Berea, OH

UPN/WWHO 53, Columbus, OH

Big Walnut, Sunbury, OH

Safety Course, Hinckley, OH

Crestwood High School, Mantua, OH
OMA Leadership Forum, Cleveland, OH
Aladdin Shriners’ Complex, Columbus, OH
Kirby Inc., Cleveland, OH

Kirby Inc. Cleveland, OH

Ohio Credit Union, Cleveland, OH
Crunch, Cleveland, OH

Seawolves, Hartford, CT

Seawolves, Harftord, CT

Seawolves, Harftord, CT

Wolfpack, Hartford, CT

Wolfpack, Hartford, CT

Wolfpack, Hartford, CT

Seawolves, Harford, CT

Wolfpack Calder Cup Celebration, Hartford, CT
Seawolves, Harford, CT

Seawolves, Harford, CT

North Industry, OH

Independence, OH

Elyria Country Club, Elyria, OH

Petrunak, Charles

5/23/98
5/24/98
9/2/98
10/16/98
10/20/98
5/6-8-199
12/9/99
1/1/00
2/24/00
2/26/00
4/15/00
4/27/00
4/29/00
5/5/00
5/19/00
5/24/00
5/26/00
6/2/00
6/3/00
6/7/00
6/16/00
6/29/00
7/1/00
7/2/00
7/4/00

Proximate
Proximate
Proximate
Proximate
Proximate
Indoor 3 Displays
Indoor -
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor

. Indoor

Indoor

Indoor

Indoor

Aerial Display
Aerial/Proximate Display
Aecrial/Proximate Display



Fairview Park, OH 7 7/8/00 - Aerial Display

Seawolves, Hartford, CT 7/13/00 Indoor
Seawolves, Hartford, CT 7/28/00 Indoor
Nutmeg State Games, Hartford, CT 7/29/00 Indoor
Hinckley, OH 175th Celebration 9/3/00 Aerial/Proximate
South HS, Willoughby, OH 9/29/00 Proximate
Wolfpack, Hartford, CT 10/7/00 Indoor
South HS, Willoughby, OH . 10/13/00 Proximate
South HS, Willoughby, OH 10/27/00 Proximate
Aladdin Shriners” Complex, Columbus, OH 1/1/01 Indoor
Mansour/Aziz Wedding 3/18/01 Indoor
Indiana Firebirds, Indianapolis, IN 4/7/01 Indoor
Indiana Firebirds, Indianapolis, IN 4/14/01 Indoor
Milwaukee Mustangs, Milwaukee, W1 4/19/01 Indoor
Indiana Firebirds, Indianapolis, IN © 4/27/01 Indoor
Milwaukee Mustangs, Milwaukee, WI 5/4/01 Indoor
Indiana Firebirds, Indianapolis, IN 5/5/01 Indoor
Milwaukee Mustangs, Milwaukee, W1 5/18/01 Indoor
Indiana Firebirds, Indianapolis, IN 5/25/01 Indoor
Milwaukee Mustangs, Milwaukee, W1 5/25/01 Indoor
Berea Rib Cook-off, Berea, OH 5/26/01 Aerial Display
Berea Rib Cook-off, Berea, OH 5/27/01 Aerial Display
Indiana Firebirds, Indianapolis, IN 6/15/01 Indoor
Milwaukee Mustangs, Milwaukee, W1 6/16/01 Indoor
Indiana Firebirds, Indianapolis, IN 6/30/01 Indoor
Independence, OH 7/3/01 Aerial Display
Elyria Country Club, Elyria, OH 7/4/01 Aerial/Proximate Display
Indiana Firebirds, Indianapolis, IN 7/15/01 Indoor
Indiana Firebirds, Indianapolis, IN 7/29/01 Indoor
ArenaBowl XV, Grand Rapids, MI 8/19/01 Indoor
South H.S., Willoughby, OH 8/24/01 Proximate
South H.S., Willoughby, OH 9/7/01 Proximate
South H.S., Willoughby, OH 9/21/01 Proximate
South H.S., Willoughby, OH 10/5/01 Proximate
Wolfpack, Hartford, CT 10/13/01 “Indoor
South H.S., Willoughby, OH 10/19/01 Proximate
Crunch Soccer, Cleveland, OH 10/27/01 Indoor
First Night, Rittman, OH 1/1/02 Aerial
MISL All-Star Game, Cleveland, OH 2/17/02 Indoor
Indiana Firebirds, Indianapolis, IN ' 4/6/02 Indoor
Indiana Firebirds, Indianapolis, IN 4/19/02 Indoor
Indiana Firebirds, Indianapolis, IN 5/4/02 Indoor
Homecoming, North Industry, OH 5/10/02 Aerial
Indiana Firebirds, Indianapolis, IN 5/24/02 Indoor
Berea Rib Cook-off, Berea, OH 5/26/02 Aerial
Indiana Firebirds, Indianapolis, IN 5/31/02 Indoor
Indiana Firebirds, Indianapolis, IN 6/14/02 Indoor
Richville Homecoming, Navarre, OH 6/28/02 Aerial
Indiana Firebirds, Indianapolis, IN 6/29/02 - Indoor
Independence, OH - 7/3/02 Aerial
Elyria Country Club, Elyria, OH 7/6/02 Aerial
Indiana Firebirds, Indianapolis, IN 7/14/02 Indoor
First Merit Bank, Cleveland, OH 7/23/02 Indoor
Nutmeg State Games, New Haven, CT 7127/02 Proximate
Arenabowl XVI, San Jose, CA 8/18/02 Indoor
South HS, Willoughby, OH 8/30/02 Proximate
U of Pittsburgh, Pittsburgh, PA 9/5/02 Proximate
South HS, Willoughby, OH 9/13/02 Proximate
South HS, Willoughby, OH 9/27/02 Proximate

Petrunak, Charles



Digeronimo/Sanuk Wedding, Cleveland, OH
South HS, Willoughby, OH

South HS, Willoughby, OH

KSU, New Philadelphia, OH

Aladdin Shriners” Complex, Columbus, OH
Schwan’s Convention, Pittsburgh, PA
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Indiana Firebirds, Indianapolis, IN
Berea Rib Cook-Off, Berea, OH
Richville Homecoming, Navarre, OH
Independence, OH

Berea, OH

Elyria Country Club, Elyria, OH
Nutmeg State Games, New London, CT
South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

U of Pittsburgh, Pittsburgh, PA

South HS, Willoughby, OH
Independence, OH

Lorain Speedway, Lorain, OH

Clinical Research Management, Hinckley, OH
South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Jim Rome, Cleveland, OH

U of Pittsburgh, Pittsburgh, PA

South HS, Willoughby, OH

South HS, Willoughby, OH

John Kerry Campaign, Warren, OH

Elliv Awards, Cedarville University, Cedarville, OH

Purdue's Boilermaker Ball, Indianapolis, IN
Richville Homecoming, Navarre, OH
Independence, OH

Lorain Speedway, Amherst, OH
Elyria Country Club, Elyria, OH
Berea, OH

South HS, Willoughby, OH

U of Pittsburgh, Pittsburgh, PA
South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Elyria Country Club, Elyria, OH
Independence, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Petrunak, Charles

9/28/02
10/11/02
10/25/02
11/20/02
1/1/03
2/8/03
2/16/03
2/23/03
3/2/03
3/16/03
3/23/03
4/5/03
4/13/03
5/4/03
5/25/03
6/27/03
7/3/03
7/4/03
7/5/03
7/12/03
8/22/03
9/5/03
9/19/03
10/3/03
10/9/03
10/17/03
7/2/04
7/3/04
7/4/04
9/3/04
9/17/04
9/23/04
10/1/04
10/9/04
10/11/04
10/15/04
10/29/04
10/30/04
4/16/05
5/5/05
6/24/05
7/1/05
7/2/05
7/3/05
7/4/05
8/26/05
9/1/05
9/9/05
10/7/05
10/14/05
10/21/05
11/4/05

" 7/3/06

7/3/06
9/1/06
9/15/06
9/21/06
9/29/06
10/27/06

Indoor
Proximate
Proximate
Proximate
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Indoor
Aerial
Aerial
Aerial
Aerial
Aenal
Proximate
Proximate
Proximate
Proximate
Proximate
Proximate
Proximate
Aerial
Aerial
Aerial
Proximate
Proximate
Proximate
Proximate
Indoor
Proximate
Proximate
Proximate
Proximate
Indoor
Indoor
Aerial
Aerial
Aerial
Aerial
Aerial
Proximate
Proximate
Proximate
Proximate
Proximate
Proximate
Proximate
Aerial
Aerial
Proximate
Proximate
Proximate
Proximate
Proximate



Estates of Bath, Bath, OH

Independence, OH

Elyria Country Club, Elyria, OH

East Sparta Homecoming, East Sparta, OH
South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Independence, OH

East Sparta Homecoming, East Sparta, OH
Elyria Country Club, Elyria, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

- South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

East Sparta Homecoming, East Sparta, OH
Independence, OH

Elyria Country Club, Elyria, OH
Summerfest, St. Mary’s, OH

Darke County Fair, Greenville, OH

South HS, Willoughby, OH

Cedarfest, Cedarville, OH

St. Mary’s Memorial HS, St. Mary’s OH
Yager Free Enterprise, Grand Rapids, Ml
Yager Free Enterprise, Grand Rapids, MI
South HS, Willoughby, OH

South HS, Willoughby, OH

Harding University, Searcy, AR
Independence, OH

Elyria County Club, Elyria, OH

East Sparta Homecoming, East Sparta, OH
Summerfest, St. Mary’s, OH

Darke County Fair, Greenville, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Yager Free Enterprise, Charlotte, NC
Yager Free Enterprise, Charlotte, NC
South HS, Willoughby, OH

Independence, OH

East Sparta Homecoming, East Sparta, OH
Elyria Country Club, Elyria, OH
Summerfest, St. Mary’s, OH

South HS, Willoughby, OH
Disney-on-Ice: Mickey/Minnie Tour, Rockford, IL
Ringling Brothers Circus, Moline, IL
South HS, Willoughby, OH

Yager Free Enterprise, Indianapolis, IN
Yager Free Enterprise, Indianapolis, IN
South HS, Willoughby, OH

South HS, Willoughby, OH

Independence, OH

Elyria Country Club, Elyria, OH

East Sparta Homecoming, East Sparta, OH
Summerfest, St. Mary’s, OH

Ringling Brothers Circus, Moline, IL

Petrunak, Charles

6/30/07
713107
7/4/07
7/6/07
9/7/07
9/21/07
10/5/07
10/12/07
10/19/07
7/3/08
7/4/08
7/5/08
8/22/08
8/29/08
9/12/08
9/26/08
10/24/08
712109
7/3/09
7/4/09
8/16/09
8/26/09
8/28/09
9/7/09
9/25/09
10/9/09
10/10/09
10/16/09
10/23/09
3/28-4/3/10
7/2/10
7/3/10
7/10/10
8/15/10
8/25/10
9/3/10
9/10/10
9/16/10 -
10/1/10
10/8/10
10/9/10
10/29/10
7/1/11
712111
7/3/11
8/14/11
8/26/11
8/27/11
9/1 - 9/4/11
10/7/11
10/14/11
10/15/11
10/27/11
11/5/11
M3N2
7/4/12
711112
8/12/12
8/31 - 9/3/12

Aerial
Aerial
Aenal
Aerial
Proximate
Proximate
Proximate
Proximate
Proximate
Aerial
Aecrial
Aerial
Proximate
Proximate
Proximate
Proximate
Proximate
Aerial
Aerial
Aerial
Aerial
Aerial
Proximate
Aerial
Aerial »
Indoor
Indoor
Proximate
Proximate -
Indoor
Aerial
Aerial
Aerial
Aerial
Aerial
Proximate
Proximate
Proximate
Proximate
Indoor
Indoor
Proximate
Aerial
Aerial
Aerial
Aerial
Proximate
Indoor
Indoor
Proximate
Indoor
Indoor
Proximate
Proximate
Aerial — Event Cancelled
Aerial

Aerial

Aerial ¢
Indoor

7 Displays

7 Displays

7 Displays



South HS; Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

East Sparta Homecoming, East Sparta, OH
Elyria Country Club, Elyria, OH
Summerfest, St. Mary’s, OH

Ringling Brothers Circus, Moline, IL
Disney on Ice:100 Years, Rockford, IL
Disney on Ice:100 Years, Chicago, II

St. Marys HS, St. Marys, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Disney on Ice: 100 Years, Rockford, IL
RBBB: Super Circus Heroes, Carbondale, IL
Wolverine Demo, Kawkawlin, MI

East Sparta Homecoming, East Sparta, OH
Elyria Country Club, Elyria, OH

Lorain, OH

Summerfest, St. Mary’s, OH

RBBB: Built to Amaze, Moline, IL

South HS, Willoughby, OH

South HS, Willoughby, OH

South HS, Willoughby, OH

Yager Convention, Grand Rapids, Ml
RBBB: Super Circus Heroes, Peoria, IL
South HS, Willoughby, OH

South HS, Willoughby, OH

Disney on Ice: Worlds of Fantasy, Moline, IL
Disney on Ice: Frozen, Rosemont, IL
Disney on Ice: Frozen, Chicago, IL
RBBB: Built to Amaze, Rockford, 1L
RBBB: Builtto Amaze, Bloomington, IL
East Sparta Homecoming, East Sparta, OH
Elyria Country Club, Elyria, OH

South HS, Willoughby, OH

RBBB: Legends, Moline, IL

Marvel Universe Live, Chicago, IL
Marvel Universe Live, Rosemont, IL

St. Marys HS, St. Marys, OH

South HS, Eastlake, OH

South HS, Willoughby, OH

Disney Live: 3 Classic Fairy Tales, Moline, IL
RBBB: Circus Xtreme, Rosemont, IL
RBBB: Circus Xtreme, Chicago, IL
Disney on Ice: Treasure Trove, Moline, IL

Petrunak, Charles

9/14/12 -
9/28/12
10/12/12
10/19/12
11/3/12
6/22/13
7/5/13
8/11/13

8/30 - 9/2/13
9/7-9/8/13
9/9 —9/15/13
9/27/13
10/11/13
11/113
11/8/13
2/27-3/2/14
4/11-4/13/14
5/3/14
6/21/14
7/3/14
7/4/14
8/10/14
8/29-9/1/14
9/3/14
9/19/14
10/3/14

10/16-10/18/14
10/17-10/19/14

10/24/14
11/7/14
12/4-12/714
1/21/1/26/15
1/28-2/8/15
5/8-5/10/15
5/15-5/17/15
6/27/15
/315
8/28/15
9/4-7/15

. 9/10-13/15

9/18-20/15
9/25/15
10/2/15
10/9/15
10/16/15
11/5-11/15/15

11/19-11/29/15

12/3-12/6/15

Proximate
Proximate
Proximate
Proximate
Proximate
Aerial
Proximate/Aerial
Aerial
Indoor
Indoor
Indoor
Aerial
Proximate
Proximate
Proximate
Proximate
Proximate
Indoor
Aerial
Aerial/Proximate
Aerial
Aerial
Indoor
Proximate
Proximate
Proximate
Indoor
Indoor
Proximate
Proximate
Indoor
Indoor
Indoor
Indoor
Indoor
Aernial
Aerial
Proximate
Indoor
Indoor
Indoor
Aerial
Proximate
Proximate
Indoor
Indoor
Indoor
Indoor

7 Displays
2 Displays
9 Displays

7 Displays
5 Displays

7 Displays

2 Displays
6 Displays

7 Displays
13 Displays
24 Displays
5 Displays
5 Displays

7 Displays
7 Displays
7 Displays

2 Displays
16 Displays
20 Displays
7 Displays



Certificate of Service

I, Charles V. Petrunak, do hereby certify that a true copy of the foregoing

ld=s

DEFENDANT'S FIRST APPENDIX OF DOCUMENTS was served this
day of November, 2017, upon the attorney for the government by prepaid First

Class United States Mail.

[ VRES

Chérles V. Petrunak




Case No.

IN THE
SUPREME COURT OF THE UNITED STATES

CHARLES PETRUNAK,
Petitibner,
V.
UNITED STATES OF AMERICA,

Respondent.

PETITIONER'S APPENDIX II

COMMUNICATION FROM THE SEVENTH CIRCUIT

Seventh Circuit Case No.: 18-1873

District Court No.: 1:17-cv-04396
The Hon. William T. Lawrence
United States District Court Judge

Charles Petrunak, pro se
611 N. Capitol Avenue
Indianapolis, IN 46204
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearbom Street
Chicago, Hlinois 60604

CIRCUIT RULE 3(b) NOTICE

January 23, 2018
CHARLES PETRUNAK,
Petitioner - Appellant

No. 18-1173 V.
UNITED STATES OF AMERICA,
Respondent - Appellee

REYA LR

District Court No: 1:17-cv-04396-WTL-MJD
Southern District of Indiana, Indianapolis Division
Clerk/Agency Rep Laura A. Briggs

Court Reporter Cathy Jones

District Judge William T. Lawrence

Circuit Rule 3(b) empowers the clerk to dismiss an appeal if the docket fee is not paid within
fourteen (14} days of the docketing of the appeal. This appeal was docketed on

January 23, 2018. The District Court has indicated that as of January 23, 2018, the docket fee has
not been paid. Depending on your situation, you should:

1. Pay the required $500.00 docketing fee PLUS the $5.00 notice of appeal filing
fee to the District Court Clerk, if you have not already done so. The Court of
Appeals cannot accept this fee. You should keep a copy of the receipt for your
records. '

File a motion to proceed on appeal in forma pauperis with the District Court, if
you have not already done so. An original and three (3) copies of that motion,
with proof of service on your opponent, is required. This motion must be
supported by a sworn affidavit in the form prescribed by Form 4 of the
Appendix of Forms to the Federal Rules of Appellate Procedure (as amended
12/01/2013), listing the assets and income of the appellant(s).



3. If the motion to proceed on appeal in forma pauperis is denied by the district
court, you must either pay the required $500.00 docketing fee PLUS the $5.00
notice of appeal filing fee to the District Court Clerk, within fourteen (14) days
after service of notice of the action to the district court, or within thirty (30)

days of that date, renew your motion to proceed on appeal in forma pauperis
with this court. -

If the motion is renewed in this court, it must comply with the terms of Fed.R.App.P. 24(a).

If one of the above stated actions is not taken, the appeal will be dismissed.

form name: ¢7_DC_Fee_Notice_Sent(form ID: 158)



»

PETITIONER'S APPENDIX II - ATTACHMENT °'B'



Cése 1:17-cv-04396-WTL-MJID vDocument 9 Filed 01/23/18 Page 4 of 44 PagelD # 145
UNITED STATES DISTRICT COURT

Southern District of_ Indiana

Laura A. Briggs, Clerk of Court

Birch Bayh Federal Building U.S. Courthouse, Room 104 Winfield K. Denton Federal Building Lee H. Hamilton Federal Building

& U.S. Courthouse, Room 105 921 Ohio Street & U. S. Courthouse, Room 304 & U.S. Courthouse, Room 210
46 East Olio Street Terre Haute, IN 47807 101 NW Martin Luther King Blvd. 121 West Spring Street
Indianapolis, IN 46204 (812) 231-1840 Evansville, IN 47708 New Albany, IN 47150
(317) 229-3700 (812) 434-6410 (812) 5424510

January 23, 2018

RE: CHARLES PETRUNAK v. UNITED STATES OF AMERICA

CAUSE NO: 1:17-cv-04396-WTL-MJD

Dear Appellant:

A Notice of Appeal was filed in the above case on January 23, 2018. However, a “Docketing Statement” was
not filed along with the Notice of Appeal, as required by Circuit Rule 3(c) of the U.S. Court of Appeals for the
Seventh Circuit. A copy of the rule is attached for reference.

Pursuant to the Seventh Circuit Rule 3(c), the appellant must serve on all parties a docketing statement and file
said statement with the Clerk of the Seventh Circuit within seven (7) days of the filing of the Notice of Appeal.

IMPORTANT: Please do not submit the docketing statement to the U.S. District Court. The docketing
statement must be filed electronically with the Seventh Circuit pursuant to Circuit Rule 25. If the appellant is
proceeding pro se, then the docketing statement should be filed on paper by mailing. the same to the address
below:

Gino Agnello, Clerk

United States Court of Appeals

219 South Dearborn Street, Suite 2722
Chicago, IL 60604

Please contact the Clerk’s office with any questions or concerns.
Sincerely,
Laura A. Briggs,
Clerk of Court

By Maggie Twigg, Deputy Clerk
812-542-4510
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Case 1:17-cv-04396-WTL-MJID Document9 Filed 01/23/18 Page 1 of 44 PagelD #: 142 -

UNITED STATES DISTRICT COURT

Southern District of Indiana

Laura A. Briggs, Clerk of Court

Birch Bayh Federal Building U.S. Courthouse, Roofn 104 Winfield K. Denton Federal Building Lee H. Hamilton Federal Bhilding
& U.S. Courthouse, Room 105 921 Chio Street & U. S. Courthouse, Room 304 & U.S. Courthouse, Room 210
46 East Ohio Street Terre Haute, IN 47807 101 NW Martin Luther King Blvd. 121 West Spring Street
Indianapolis, IN 46204 (812) 231-1840 Evansville, IN 47708 New Albany, IN 47150
(317) 229-3700 (812) 434-6410 (812) 542-4510
January 23, 2018
CHARLES PETRUNAK #12343-028 MaryAnn Totino Mindrum
FEDERAL PRISON CAMP UNITED STATES ATTORNEY'S OFFICE
PO Box 6000 (Indianapolis) :
Ashland, KY 41105 : 10 West Market Street
Suite 2100 .
Indianapolis, IN 46204

RE: CHARLES PETRUNAK v. UNITED STATES OF AMERICA
CAUSE NO: 1:17-cv-04396-WTL-MJD
Dear Appellant and Appellee:

Please be advised that the Notice of Appeal filed in 1:17-cv-04396-WTL-MJD has been forwarded to the United

- States Court of Appeals for the Seventh Circuit. The Clerk of the Seventh Circuit will assign an appellate case
number, docket the appeal, and notify case participants of the Seventh Circuit case number assigned to this

matter. :

Filing a “Designation of Record” in the U.S. District Court case helps ensure that the appropriate documents
(e.g., pleadings and attachments, briefs) are effectively transmitted to the Seventh Circuit. A copy of the docket-
sheet in this case has been included for your convenience. The docket sheet may be annotated (by circling
docket numbers, or highlighting electronically) to identify the docket entries that are to be included in the
appellate record, then attached as an exhibit to the Designation of Record. The designation may also simply list
the docket entry numbers (all attachments to each entry will be included) along with a description of the
designated documents.

Please review Southern District of Indiana Local Rule 76-1 and Seventh Circuit Rule 10 (enclosed) for guidance
regarding the designation of a record, and comply with the provisions of Federal Rule of Civil Procedure 5
when filing the designation.

Please contact the Clerk’s office with any questions or concerns.

Sincerely,
Laura A. Briggs,
Clerk of Court

By Maggie Twigg, Deputy Clerk
812-542-4510
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, llinois 60604

Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

NOTICE OF CASE OPENING
January 23, 2018
CHARLES PETRUNAK,
Petitioner - Appellant
No. 18-1173 v |
UNITED STATES OF AMERICA, . "
Respondent - Appellee '
RIS Gont soarte S TR ey o

Southern District of Indiana, Indianapolis Division
Clerk/Agency Rep Laura A. Briggs

Court Reporter Cathy Jones

District Judge William T. Lawrence

Case filed: 01/23/2018

Case type: pr/fed :
Fee status: Due ’
Date of Judgment: 12/21/2017
Date NOA filed: 01/23/2018

The above-captioned appeal has been docketed in the United States Court of Appeals for the
Seventh Circuit.

Deadlines:

}'.f';;'::;.ﬁmm LN

18-1173 Charles Petrunak
, due

LN ANIT R R

18-1173 Charles Petrunak Fee Due 02/06/2018




18-1173 Charles Petrunak Transcript information

02/06/2018

NOTE: This notice is issued to counsel of record, in furtherance of the revised Circuit Rule 3(d), to provide necessary
information regarding this appeal. Please verify this notice for accuracy. Counsel are encouraged to provide a fax
and/or e-mail address to the court. If any corrections are necessary, please indicate those corrections on this notice
and return it to the Clerk's Office within ten (10) days.

THIS NOTICE SHALL NOT ACT AS A SUBSTITUTE FOR MOTIONS FOR NON-INVOLVEMENT /
SUBSTITUTION OF COUNSEL. COUNSEL ARE STILL REQUIRED TQ FILE THE APPROPRIATE MOTIONS.

Important Scheduling Notice!

Notices of hearing for particular apl;eals are mailed shortly before the date of oral argument. Criminal
appeals are scheduled shortly after the filing of the appellant's main brief; civil appeals after the filing of the
appellee’s brief. If you foresee that you will be unavailable during a period in which your particular appeal
might be scheduled, please write the clerk advising him of the time period and the reason for such
unavailability. Session data is located at http://www.ca7.uscourts.gov/cal/calendar.pdf. Once an appeal is
formally scheduled for a certain date, it is very difficult to have the setting changed. See Circuit Rule 34(e).

form name: ¢7_Docket_Notice(form ID: 108)
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Anited %tatizz Court of Appeals

FFor the Seventh Lircuit
Chicago, MMlinois 60604

January 25, 2018

By the Court:
CHARLES PETRUNAK, ] Appeal from the United
Petitioner-Appellant, ] States District Court
' h ] for the Southern District
No. 18-1173 V. ] of Indiana, Indianapolis
] Division.
UNITED STATES OF AMERICA, ]
Respondent-Appellee. ] No. 1:17-cv-04396-WTL-MJD
]
] William T. Lawrence,
1 Judge.

ORDER

This is an appeal from a decision denying release pending the resolution of a
§ 2255 motion filed in the district court. Appellant should, therefore, file an appropriate
motion rather than having the case proceed to full briefing. See Circuit Rule 9. The
motion and accompanying memorandum of law shall be filed on or before February 7,
2018.
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Illinois 60604

ORDER
January 26, 2018
By the Court:
CHARLES PETRUNAK,
Petitioner - Appellant
No. 18-1173 V.

UNITED STATES OF AMERICA,
Respondent - Appellee

TR

Southern District of Indiana, Indianapolis Division
District Judge William T. Lawrence

@

The appellant filed a motion for release on January 23, 2018, and this court has decided
- the motion. The court's order dated January 25, 2018, therefore, is VACATED as erroneously
issued.

form name: ¢7_Order_BTC(form ID: 178)
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Dlinois 60604

" Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

January 26, 2018

Before

DIANE P. WOOD, Chief Judge
JOEL M. FLAUM, Circuit Judge
ILANA DIAMOND ROVNER, Circuit Judge

CHARLES PETRUNAK,
Petitioner - Appellant -

No.18-1173 = |w.

UNITED STATES OF AMERICA,
Respondent - Appellee

District Court No: 1:17-cv-04396-WTL-MJD
Southern District of Indiana, Indianapolis Division
District Judge William T. Lawrence

Upon consideration of the PETITIONER’S RULE 23 MOTION FOR RELEASE ON
BAIL PENDING THE DISPOSITION OF HIS MOTION TO VACATE, SET ASIDE
OR CORRECT SENTENCE PURSUANT TO TITLE 28 UNITED STATES CODE
SECTION 2255, filed on January 23, 2018, by pro se Charles Petrunak,

IT IS ORDERED that the district court's order denying petitioner's motion for release
on bond pending disposition of his 28 U.S5.C. § 2255 petition is AFFIRMED. Petitioner
has not shown that he fulfills the high standard required under Cherek v. United States,
767 F.2d 335 (7th Cir. 1985) to warrant release at this time. "

form name: ¢7_Order_3J(form ID: 177)
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Y aserasycare.

A fantily-centered hospice

March 22, 2018

Federal Prison Camp
PO Box 6000
Ashland, KY 41105

To Whom It May Concern:

My name is Tamara Hoffman, DO. I am medical director for AseraCare Hospice,
Johnstown office. One of our clients, Mr. Matthew Petrunak, has been with us
since October 2017. My understanding is that he is the father of Charles V. Petru-
nak, 12343-028 who is currently residing at your facility.

Mr. M. Petrunak is thought to have a less than 6 month prognosis. His hospice di-
agnosis is myelodysplastic syndrome with chronic pancytopenia. He has refused
further treatments which is basically blood transfusions for his disease and has
opted for comfort only. He also carries the diagnoses of hypothyroidism, general-
ized anxiety, hypertension, atrial fibrillation, depression, peripheral vascular dis-
ease. He has had significant declines both physically and cognitively in the last 2
months. His mid arm circumference has decreased to 19 from 23, and indication
that he is losing weight. His appetite has declined as well as his ability to safely
swallow; his diet has been downgraded to pureed due to risk of aspiration. He has
had increased muscle weakness as evident by the fact that he is essentially chair
bound at this time and before he was ambulating with a wheeled walker.

Mr. M. Petrunak resides at Forest Hills Personal Care Home, 313 Humbert Road
Sidman, PA 15955. Their.phone number is 814-487-7535.

Based on this information, we are hoping you will consider a compassionate re-
lease or furlough so Mr. C. Petrunak can visit his father before he passes. These
situations are tricky to predict, but with the recent declines I am concerned that
Mr. M. Petrunak may not be with us much longer.

Please contact me if you have any further questions.

Sincerely,

Tamara L. Hoffman, DO
Medical Director, AseraCare Hospice, Johnstown #6396

100 CTC Drive, Ste 110
Johnstown, PA 15904
Phone: 814-269-4172

Fax: 814-269-4177
www.aseracare.com



