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Quincy Bailey,va pro se Kéntucky prisoner, appeals the district court’s judgment denying
his petition for a writ of habeas corpus under 28 U.S.C. § 2254. Bailey moves the court for a
certificate of appealability (COA), to proceed in forma pauperis on appeal, and for appointment
of counsel. |
In 2006, Bailey was convicted of murder and sentenced to lvife imprisonment. The
Kentuck); Supreme Court afﬁrmed Bailey’s conviction, Bailey v. Commonwealth, No. 2006-SC-
000785-MR, 2009 WL 1830808 (Ky. June 25, 2009). In October 2011, Bailey filed a motion for
- relief from judgment in the trial court. The court denied fhe motion, the Kentucky Court of
Appeals affirmed, and the Kentucky Supreme_ Court declined discretio.nary review, Bailey v.
Commonwealth, No. 2012-CA-000090-MR, 2014 WL 28671 (Ky. Ct. App. Jan. 3, 2014)".
In June 2015, Bailey filed a § 2254 habeas petition, raising three claims: (i) his right fo
due process was violated by improper jury instructioris and verdict forms; (2) his trial counsel
~was ineffective for failing to object to the allegedly improper jury instructions and verdict forms;
and (3) his trial counsel was ineffective for failing to investigate and call Witnesses in support of
his defense of self-defense. The district court ruled that Bailey procedurélly defaulted his due-
process claim and that his ineffective-assistance claims were without merit. The district court

denied Bailey’s petition and declined to issue a COA.
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A COA may be issued “only if the applicant has made a substantial showing of the denial
| of a constitutional right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard, the applicant must
demonstrate that “jurists of reason could disagree with the district court’s resolution of his
constitutional claims or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Under the
Antiterrorism and Effective Death Penalty Act (AEDPA), a district court shall not grant a habeas
petition with respect to any claim that was adjudicated on the merits in the state courts unless the
adjudication resulted in a decision that: (1) was contrary to, or involved an unreasonable
application of, clearly established federal law as determined by the Sﬁpreme Court; dr (2) was
based on an unreasonable determination of the facts in light of the evidence presented to the state
courts. See 28 U.S.C. § 2254(d).

Bailey was convicted of murdering Billy Askew after they had an argument over Bailey’s .
refusal to sell drugs to Askew. See Bailéy, 2009 WL 1830808, at *1. The trial court instructed
the jury that it could find Bailey guilty of murder, first-degree manslaughter, second-degree
manslaughter, or reckless homicide. The jury instructions listed murde-r as “Instruction No. 3,”

. but the verdict form that the court provided to the jury, and on which the jury returned its verdict,

stated, “We, the jury, find the Defendan‘t, Quincy D. Bailey, guilty of Murder under Instruction'
No. 4. Instruction No. 4 was the iﬁstruction on first-degree' manslaughter. After trial, but

before sentencing, the trial court entered an order noting a typographical error in the verdict form

 that both sides had overlooked but ﬁﬁding that the error did not affect the jury’s murder verdict

because the jury was polled as to its finding.

In his appeal to the Kentucky Supreme Court, Béiley argued that the verdict form was
irregular and contradictory and, therefore, void. See id. at *5. The court reviewed this claim for
palpable error because Bailey did not object to the verdict form in the trial court. - The coﬁrt.
agreed that the verdict form was ambiguous but concluded that the circumstances of the case,
including the jury poll and the jury’s sentenciﬁg recommendation, showed that tﬁe jury intended

to convict Bailey of murder and not manslaughter. See id. at *7-8.
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Bailey’s first claim is that the ambiguous verdict form violated. his right to due process.
The district court concluded that Bailey procedurally defaulted this claim because he failed to
object to the verdict form in the trial court and because he did not present it to the Kentucky
Supreme Court as a federal constitutional claim. The district court concluded further that Baiiey
failed to demonstrate cause or a credible s‘howing of actual innocence to excuse the procedural
default. |
V Federal habeas review of a procedurally defaulted claim is not available. See Lundgren v.
Mitqhell, 440 F.3d 754, 763 (6th Cir. 2006). A claim is procedurally defaulted if the prisoner

~ failed to comply with a state procedural rule, the state actually enforced the rule against the
N ’

petitioner, and the rule is an adequate and independent state ground that forecloses review of a

\q? & federal constitutional claim. See id. The Kentucky Supreme Court reviewed Bailey’s due-
I .

¢ +J

. »,‘g‘d :'\ - process claim for palpable error because he failed to object to the ambiguous jury instruction in
NN 2 ;

Y N " the trial court. See Bailey, 2009 WL 1830808, at *5-6. Kentucky’s contemporaneous-objection

rule is an adequate and independent state ground to foreclose federal habeas review of Bailey’s
due-process claim. See Hockenbury v. Sowders, 620 F.2d 111, 115-16 (6th Cir. 1980). The
Kentucky Supreme Court’s review of Bailey’s due-process claim for palpable error did not save
it from procedliral default. See Wade v. Timmerman-Cooper, 785 F.3d 1059, 1076 (6th Cir.
2015). Reasonable jurists therefore would not debate the district couﬁ’s conclusion that Bailey
'procedurélly defaultéd his due-process claim.

| A prisoner can avoid a procedural‘default by establishing cause and prejudice resulting
from the default or a credible showing of -actual inhocence. See Lundgren, 440 F.3d at 763;
Reeves v. Fortner, 490 F. App’x 766, 769 (6th Cir. 2012). Ineffective assistance of counsel can
constitute cause to excuse a procedural default, see Beuke v. Houk, 537 F.3d 618, 630 (6th Cir.
2008), but the district court concluded that Bailey could not establish prejudice from his
attorney’s failure to object to the ambiguous verdict form based on the Kentucky Supreme
Court’s determination that the jury clearly intended to find him guilty of murder. An ambiguous

jury instruction results in a due-process violation only if the instruction “by itself . . . infected the
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entire triél” and there is a reasonable probability that the jury applied the challenged instruction
in a way that violates the Constitution. Estelle v. McGuire, 502 U.S. 62, 72-73 (1991). The
challenged instruction must not be considered in “artificial isolation” but rather “in the context of
the instructions as a whole and the trial record.” Id. at 72. |

In this case, the trial court placed the wrong instruction number on the murder verdict
form, but the verdict itself stated that it was for the murder charge, and the jury instrﬁction for
murder was clearly explained as such. In view of the Kentucky Supreme Court’s finding that the
jury was aware that murder and manslaughter are distinct offenses, see Bailey,‘ 2009 WL
1830808, at *7, it is not reasonably likely that the jury became confused and completed the
murder verdict form when it really intended to convict Bailey of manslaughter. The court
additionally found that the jury intended to convict Bailey of murder based on its sentencing
recommendation, which was consistent with a verdict of murder, and the jury poll. See id. at *7;
' 8. Accordingly, reasonable jurists would not debate the district court’s conclusion that Bailey
was not prejudiced by his attorney’s failure to object to the verdict fdrm, and therefore that
ineffective assistance of counsel does not excuse the procedural default of his due-process claim.

A credible shAowing of actual innocence requires the petitioner to submit new reliable
evidence that establishes that it is more likely than not that no reasonable juror would havé found
him guilty beyond a reasonable doubt. See Souter v. Jones, 395 F.3d 577, 590 (6th Cir. 2005).
Bailey submitted with his habeas petition tlée affidavits of two witnesses, Lakin Bradford and
Gloria Harris, both of whom state that they saw Askew shorﬂy before Bailey shot him and that
Askew had a pistol and was angry. Neither witness, however, saw the incident and,
consequently, neither witness has any firsthand knowledge whether Bailey shot Askew in S_elf-
defense. Reasonable jurists therefore would not debate the district court’s conclusion that
Bailey’s procedural default is not excused by a credible showing of actual innocence.

Bailey’s second claim is that his trial counsel was ineffective for failing to object to the
ambiguous verdict form. The Kentucky Court of Appeals concluded that Bailey was not

prejudiced by his attorney’s failure to object based on the Kentucky Supreme Court’s
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determination that the jury intended to convict him of murder. See Bailey, 2014 WL 28671, at
*5-6. The district court concluded that the state court’s resolution of this ﬁlaim was not contrary
to or an unreasonable application of Strickland v. Washington, 466 U.S. 668 (1984).

In order to establish ineffective assistance of counsel, the petitioner must establish both
(1) that his trial “counsel’s representation fell below an objective standard of reasonableness”
and (2) that “there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Id at 687-88, 694. “A reasonable

vprobability is a probabilify sufficient to undermine confidence in the outcome.” Id. at‘69.4. In
reviewingv ineffective-assistance claims, AEDPA requires this court to “take a highly deferential
look at counsel’s performance through the deferential lens of § 2254(d).” Kelly v. Lazaroff, 846
F.3d 819, 832 (6th Cir. 2017) (quoting Cullen v. Pinholster, 563 U.S. 170, 190 (2011)).

The Kentucky Supreme Court concluded that the circumstances of Bailey’s case showed
that the jury intended to convict him of murder.- Reasonable jurists therefore would not debate
whether it is reasonably likely that the result of Bailey’s trial would have been different had his -
attorney objected to the verdict form. Accordingly, reasonable jurists wdu]d not debate the
district court’s resolution of this claﬁn. |

Bailey’s third claim is that his attorney was ineffective for failing to investigate and
present witnesses to support his claim of self-defense, specifically Bradford and Harris. The A

~ Kentucky Court of Appeals ruled that Bailey was not prejudiced by his-attorney’s performance
because Bradford’s and Harris’s proposed testimony was cumulative to that of other defense
witnesses,.and because neither witness would have provided evidence as to whether Bailey shot
Askew in self-defense. See Bailey, 2014 WL 28671, at *3. The court concluded therefore that
the result of Bailey’s trial would not have been different had Bradford and Harris testified. See
id. The district court concluded .that the state court’s decision was not contrary to or an
unreasonable application of Strickland. As discussed, Bradford and Harris had no firsthand
knowledge whether Bailey shot Askew in self-defense. Consequently, reasonable jurists would

not debate whether the result of Bailey’s trial would have been different had hiS‘aftorney
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investigated and presented these witnesses at trial. Reasonable jurists therefore would not debate
the district court’s resolution of this claim.
Accordingly, the court DENIES Bailey’s COA application and DENIES as moot his

motions to proceed in forma pauperis and for appointment of counsel.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
PADUCAH DIVISION
CIVIL ACTION NO. 5:15-CV-00152-GNS-LLK

QUINCY BAILEY ' o PETITIONER
V.
RANDY WHITE, WARDEN _ _ RESPONDENT

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Magistrate Judge King’s Findings of Fact,
Conclusions of Law, and Recommendation (DN 12) (“R&R?”), Respondent’s Objections (DN
13), and Petitioner’s Objections (DN 15). For the following reasons, the Court ADOPTS IN
PART Magistrate Judge King’s 'R&R, OVERRULES Petitioner’s - Objéctions,
OVERRULES IN PART. and SUSTAINS IN PART Respondent’s Objections, andv
DENIES the Petition for Habeas Corpus Relief (DN 1).

L BACKGROUND

On August 9, 2006, a McCracken Circuit Coﬁrt jury found Quincy Bailey (“Bailey™) |
gui]ty of murder and Bailey was-sentenced to life imprisonment in Criminal Action No. 04->
CR-00361. (App. 24-25, DN 9-3). Following the entry of the judgment, Bailey’s counsel
moved for a new trial, which was denied as untimely and as lacking merit. (App. 26-3 1). On
June 25, 2009, the Kentucky Supféme Court upheld the conviction in his direct appeal. See
-Bailey v. Conmzonwealth, No. 2006-SC-’OOO785-MR, 2009 WL 1830808, ét *5-6 (Ky. Oct. 1,
2009) (Bailey I). In that appeal, one of the many issues Bailey raised was an ambigﬁity with '

the jury verdict form, which that court described as follows: -
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The trial court correctly read the jury instructions to the jury and a packet of

instructions was provided to each juror. However, in that packet, the first-

degree manslaughter instruction was erroneously placed before the murder

instruction. That is, the first six written instructions were given to the jury in

the following order: Instruction 1 (presumption of innocence); Instruction 2

(definitions); Instruction 4 (first-degree manslaughter); Instruction 3 (Murder);

Instruction 5 (second-degree manslaughter); and Instruction 6 (reckless
homicide). Undoubtedly, this was an administrative mistake.

Unfortunately, the verdict form compounded this error. The written verdict
form directed the jury to execute only one of five possible verdicts. The jury
executed, and the foreperson signed, the first verdict statement: “We, the jury,
find the Defendant, Quincy D. Bailey, guilty of Murder under Instruction No.
4.7 As stated above, Instruction 4 relates to first-degree manslaughter, not
murder, though it was the first homicide instruction in the packet. Thus, on the
face of the verdict form, two equally plausible interpretations exist: that the
jury found Appellant guilty of murder, though the instruction erroneously
refers to Instruction No. 4; or that the jury found Appellant guilty of first-
degree manslaughter under Instruction No. 4, though the instruction
erroneously refers to murder.

The ambiguity in the verdict form was not recognized at trial. The trial court
accepted the verdict without objection from either party and polled the jury as
to their finding of murder. Judgment was entered. Apparently, the trial court
later realized the error in the verdict and issued an order the following week
which stated: “The jury was polled as.to their finding. Although, there is a
typographical error in the verdict form, that both the Commonwealth and the

- defense counsel over looked (sic), it does not effect (sic) the outcome of the
jurors (sic) clear verdict of murder.” Appellant’s final sentencing occurred
about a month later and, again, defense counsel made no objection regarding
the verdict form.

Id at *5-6. In addressing the ambiguity and ultimately holding that Bailey’s due process
rights were not violated under state law, the Kentucky Supreme Court stated:

Here, on its face, the verdict form is open to two distinct interpretations.
However, the jury’s intention to find Appellant guilty of murder can be
ascertained from the circumstances of the trial. .Contrary to Appellant’s
arguments, we believe the jury was aware that mansiaughter and murder are
distinct offenses. In its closing arguments, both the Commonwealth and
defense counsel thoroughly explained the degrees of homicide. During the
sentencing phase, repeated and continual reference was made to murder and
the penalties allowed for that offense.
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Furthermore, when the jury was polled, specific reference was made to its
having “found defendant guilty of murder.” All jurors individually affirmed
that this was, indeed, their verdict.

We also find significant the jury’s recommended sentence. The jury originally
returned a sentencing recommendation of “25 years to life.” The trial court
explained that the allowable sentences for murder were either a term of years
between 20 and 50 years or life imprisonment. The jury returned a revised -
recommendation of “life.” We believe that, had the jury intended to convict
Appellant of the lesser offense of first-degree manslaughter, it is 1mprobab1e
that it would then recommend the harshest possible sentence.

Most importantly, we cannot ignore the fact that no objection was made to the
trial court:concerning the verdict. Evidently, the typographical error went
unnoticed at trial. However, the trial court sua sponte clarified the verdict in
its order issued a week later. Defense counsel received a copy of this order
and was, therefore, on notice of the verdict’s defect. Still, at the final
sentencing proceeding a month later, no objection was made to the verdict.
The trial court specifically asked defense counsel if any lawful reason existed
why sentence should not be imposed, and defense counsel responded in the
negative. We reiterate these circumstances not to highlight the lack of
preservation of this issue, but to evidence the general understanding held by
defense counsel, the Commonwealth, and the trial court, that Appellant was
found guilty of murder, even after the apparent defect was brought to light.

Id. at *7-8 (internal citations omitted). Bailey’s petition for rehearing Was subsequently
-denied. (App. 447). |
On January 8, 2010, Bailey moved for relief from the judgment pursuant fo Kentucky
Rule of Civil Procedure (“CR”) 60.02. (App. 35). In that lﬁotion, Bailey raised the issue of
the ambiguous jury verdict form. (App. 36-41). .The McCracken Circuit Court denied the
motion due to the issue not being timely raised and having been previously addressed by the
Kentucky Supreme Court in Bailey’s direct appeal." (App. 45). The Kentucky Court of
Appea'ls affirmed the denial of relief under CR 60.02. See Bailey v. Commonwealth, No.
2010-CA-000425-MR, 2011 WL 5244935, at *1 (Ky. App. Nov. 2011) (Bailey II). The
appellate court yeasoned that Bailey was .improperly asserting issues that could “‘reasonably .

have been presented’ by direct appeal or RCr 11.42 proceedings.” Id. at *2 (citations
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omitted). The court further noted that the Supreme Court had previously addressed the issue
raised in Bailey’s direct appeal. See Id
- On October 17, 2011, Bailey sought relief from his conviction pursuant to Kentucky
Rules of Criminal Procedure (“RCr”) 11.42 and 10.26. (App. 47). In that motion, Bailey
asserted 25 grounds fof relief based upon ineffective assistance of counsel, which included the
issues of the jury verdict form and iﬁvestigation of witnesses’.‘ (App. 47-49). The McCracken
Circuit Court denied the motion. (App. 197). On appeal, the Kéntucky Court of Appeals
affirmed the order denying the rpotion. See Bailey v. Commonwealth, No. 2012-CA-000090-
MR, 2014 WL 28671, at *1 (Ky. App. Jan. 3, 2014) (Bailey III). - In particular, the appellate
court stated that “it is evident that even if Bailey’s counsel was deficient in failing to ij ecf to
these errors regarding the verdict, no prejudice resulted because the jury’s verdict would not
have changed. The jury both intended and did convict him of murder, regardless of any
irregularities.” Id. at *6. In den‘ying.lBailey’s claim of‘ ineffective assistance of .counsel
relating to the investigation of potential witnesses, the court found ths;lt he failed to allege any
prejudice because those witnesses’ testimony would not have changed the outcome of the
trial. See id. at *3. The Kentucky Sﬁpremé Court subsequently.denied discretionary review.
See id. at *1.
On June 25, 2015, Bailey filed the Petition in this Court. (Pet. Writ Habeas Corpus,
DN 1). On September 30, 2015, Respon-dent filed his response and asserted that Bailey’s
claims were provce.durally defaulted. (Resp’t’s Resp. 1, 9-13, DN 9). On December 9, 2015,
the Magistrate Judge filed the R&R recommending that the petition be denied but

recommending that a certificate of appealability be issued. (R. & R. 18, DN 12). Both pérties
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timely filed objections. (Pet’r’s Objs., DN 13; Resp’t’s Objs., DN 15). This matter is thus

ripe for adjudication.

JURISDICTION
This Cou.l‘c has jurisdiction to “entertain an application for a writ of habeas corpus in
behalf of a person in cuétody pursuant to the judgment of a State court” pursuant to 28 U.S.C.
§ 2254, - |

II. STANDARD OF REVIEW

_In general, this Court conducts a de novo review of the portions of a United States
magistrate judge’s report and recommendation to which a party objecfs. See 28 U.S.C. §
636(b)(1). In conducting its re\}iew, this Court “may accept, reject, or modify, in whole or in
~ part, the findings or recommendations [of] . . . the magistrate judge.” Id.

The Anti-Terrorism and Effective Death Penalty Act (“AEDPA™), Pub. L. No. 104-

132, 110 Stat. 1214 (1996), applies to all habeas corpus petitions filed after April 24, 1996,

and requires “heightened respect” for legal and factual determinations made by state courts.
See Herbert v. Billy, 160 F.3d 1131, 1134 (6th Cir. 1998). Section 2254(d), as amended by

AEDPA, provides:

An application for a writ of habeas corpus on behalf of a person in custody

~ pursuant to the judgment of a State court shall not be granted with respect to
any claim that was adjudicated on the merits in State court proceedings unless
the adjudication of the claim— -

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by
the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State court
proceeding. .

28 U.S.C. § 2254(d).
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- With respect to Section 2254(d)(1), the phrase “contrary to” means “‘diametrically
different,” ‘opposite in character or nature,’ or ‘mﬁtuélly opposed.” Williams v. Taylor, 529
U.S. 362, 405 (2000) (citing Webster’s Third New International Dictionary 495 (1976)).
Thus, under the “contrary to” clause of lthat subsection, the Court may grant the petition if:
(a) the state court arrives at a conclusion opposite to that reached by the Supreme Court on a
question of law; or (b) the state court decides a case differently than the Supreme Court “has
on a set of materially indistinguishable facts.” Williams, 529 U.S. at 412-13. |

| Under the “unreasonable épplication” clause of § 2254(d)(1), the Court may grant the
petition if the state court identifies the correct governing legal rule from the ‘Supreme Court’s
decisions but unreasonably applies that principle to the facts of the prisoner’s case. See id. at
407-08, 413. When the Court makes the “unreasonable application” inquiry it “should ask
whether the state court’s application of clearly established federal law was objectively
_unreasonabl_e"" Id. at 409. Thus, the state court’s application of clearly established federal
l‘aw must be more than simply erroneous or incorrect, it must be objectively unreasonable.
| See id. at 40.9-1 i; Macias v. Makowski, 291 F.3d 447, 451 (6th Cir. 2002).

Under Section 2254(d)(2), the petitioner may obtain relief only by' showing the state
court’s conclusic;n ié “an unreasonable determination of the facts in light of the evidenée
presented i the State court proceeding.” 28 U.S.C. § 2254(d)(2). Thué, Section 2254(d)(2)
applies when a petitioner challenges factual determinations by the state court. See, e.g.,
Mitzel v. Tate, 267 F.3d 524, 537 (6th Cir. 2001) (challenge to state court’s determiﬁation that
the evidence did not support an aiding and abetting suicide instruction); Clark v. O Dea, 257
‘F.3d 498, 506 (6th Cir. 2001) (challenge to state court’s factual determination that Sheriff

Greer had not seen the letter prior to Clark’s trial); Stallings v. Bagley, 561 F. Supp. 2d 821,
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880-81 (N.D. Ohio 2008) (challenge to state court’s factual finding regarding issue of mental
retardation).

'In general, Section 2254(d) provides a “difficult to meet and highly deferential
standard . . . .”. Cullen v. Pinhol&ter, 563 U.S. 170, 182 (2011) (internal quotation marks
omitted) (citation omitted). All findings of fact by the state court are presumed to be correct
and can be rebutted only by “clear and convincing evidence.” Mitchell v. Mason, 325 F.3d
732,737-38 (6th Cir. 2003) (citing 28 U.S.C. § 2254(e)(1)). Legal conclusions made by state
courts are also given substantial deference under AEDPA. The Supreme Court has recently

: réiterated that “a federal habeas court may overturn a state court’s application of federal law
only if it is so erroneous that there is no possibility fairminded jurists could disagree that the
state court’s decision conflicts with this Court’s precedents.” Nevada v. Jackson, 133 S. Cf.
1990, 1992 (20713) (per cu.riam)b(intemal' quotation marks omitted) (quoting Harrington v.
Richter, 562 U.S. 86, 102 (2011)).

II1. | DISCUSSION

In his Petition,.Bailey raises fhree grounds for relief: (1) his federal due process rights
were violated due to tﬁe submission of an ambiguous verdict form to the jury, which created
reasonable doubt as ,t'o whether the jury intended to convict Bailey of murder or first-degree
manslaughter; (ii) his trial counsel was ineffectivé in failing to object to the ambiguity within
the jury verdict form; ana Gii) trial counsel was ineffectiVe in féiling to investigate potential
witness that would have support Bailey’s assertion of self-defense. (Pet. Writ. Habeas Corpus
5,7,8, DN 1). The matter was referred to the U.S. Magistrate Judge pursuant to 28 U.S.C. §
636(b). In the Findings of Fact, Conclusions of Law, and Recommendation (R&R), the

Magistrate Judge recommended that Bailey’s petition be denied but that a certificate of
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appealability be issued as to Ground 1 relating to the ambiguous jury vérdict form (R. & R.
10, 18). Both parties then filed objections.

In his objections, Bailey reiterates doubt as to whether the jury intended to convict hivm
of murder due to the ambiguity in the jury verdict form. (Pet’r’s Objs. 2-3). He maintains
that the alleged errors committed were not harrnless. because the ambiguous jury verdict form |
denied him dué process rights and that he received ineffective assistance of ;:ounsel. (Pet’r’s
Objs. 3-4). Bailey requests that he recéive a certificate of appealability as recomme.nded by
the Magistrate Judge. (Pet’r’s Objs. 4).

Respondent also asserts variou; objections to the R&R. Respondent argues that the
due process claim was procedurally defaulted and that the due process claim lacks. merit.
(Resp’t’s Objs. 1-6). In addition, Respondent maintains that the ineffective assistance of
counsel cléimﬁ are meritless and that this Court should deny the reco‘r‘n.mended certificate of
appealability. (Resp’t’er’bjs. 6-7).

A. Procedural Default

As the Supreme Court has stated:

Before a federal court may grant habeas relief to a state prisoner, the prisoner

must exhaust his remedies in state court. In other words, the state prisoner

must give the state courts an opportunity to act on his claims before he presents

those claims to a federal court in a habeas petition.
O'Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). See also id. at 845 (“Because the
exhaustion doctrine is designed to give the state courts a full and fair opportunity to resolve
federal constitutional claims before those claims are presented to the federal courts, we
conclude that state prisoners must give the state courts one full opportunity to resolve any

constitutional issues by invoking one complete round of the State’s established appellate

. review process.”). As recognized by the Sixth Circuit:
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This court has noted four actions a defendant can take which are significant to
the determination whether a claim has been “fairly presented”: (1) reliance
upon federal cases employing constitutional analysis; (2) reliance upon state
cases employing federal constitutional analysis; (3) phrasing the claim in terms
of constitutional law or in terms sufficiently particular to allege-a denial of a
specific constitutional right; or (4) alleging facts well within the mainstream of
constitutional law. General allegations of the denial of rights to a “fair trial”
and “due process” do not “fairly present” claims that specific constitutional
rights were violated.

McMeans v. Brigano, 228 F.3d 674, 681 (6th Cir. 2000) (internal citation omitted) (citation
omitted). The Magistrate Judge found that the issues in the Petition were not procedurally
defaulted, and Respondent has objected. Accordingly, this Court must determine whether any
of the issues raised in the Petition are procedurally barred.
1. Due Process — Ambiguous Jury Verdict Form

Under the procedural default doctrine, “[a] federal court is generally barred from
considering an issue of federal law arising from the judgment of a state court if the state
judgment ‘rests on a state-law ground that is both “independent” of the merits of the federal
claim and an “adequate” basis for the [state] court’s decision.”” Frazier v. Huffman, 343 F.3d
780, 790 (6th Cir. 2003) (citations omitted). See also Coleman v. Thompson, 501 U.S. 722,
729-30 (1991). To determine the applicability of this doctrine, federal courts apply the
following four-part test:

First, the court must determine that there is a state procedural rule that is

applicable to the petitioner’s claim and that the petitioner failed to comply with

the rule. ... Second, the court must decide whether the state courts actually

enforced the state procedural sanction. . . . Third, the court must decide

whether the state procedural forfeiture is an “adequate and independent” state

ground on which the state can rely to foreclose review of a federal

constitutional claim. . .. Once the court determines that a state procedural rule

~was not complied with and that the rule was an adequate and independent state

ground, then the petitioner must demonstrate . . . that there was “cause” for

him to not follow the procedural rule and that he was actually prejudiced by
the alleged constitutional error.
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Clinkscale v. Carter, 375 F.3d 430, 440-41 (6th Cir. 2004) (citing Maupin v. Smith, 785 F.id

135, 138 (6th Cir. 1986)). Under this doctrine, the state judgment of interest is the last-.
explained state court judgment. Seé Munson v. Kapture; 384 F.3d 310, 314 (6th Cir. 2004)
(citing Yist v. Nunnemaker, 501 U.S. 797, 805 (1991)).

Bailey’s trial counsel failed to make any objection conceming the verdict’s defect
despite being put on notice of the error by the trial court’s sua spoﬁte clarification of the
verdict in its order issued a week after the trial. (App. 24-25). Further, during the final
sentencing proceeding a month later, trial counsel made no dbjection to the verdict. Thus,
trial counsel did not make any-effort to preserve for appellate review Bailey’s claim that his
federal due process rights were violated due to the submission of an ambiguous verdict form
to the jury. This is the first procedural default pertaining to Bailey’s due procéss claim.

On direct appeal, Bailey’s initial and reply briefs acknowledged that the issue of an
ambiguous jury verdict form had not been preserved for appellate review and re'quested' that
the Kentucky Supreme Court réview his claim for palpable error pursuant to RCr 10.26 (App.
230-31). More importantly, his direct apﬁeal brief and reply brief presented a purely state law
claim ‘regarding the axnbiguéus jury verdict form. (App. 230-31, 352755). The Kentucky
Supreme Court concluded because Bailey had not sustained his burden under the palpable
error standard his claim about an ambiguous jury verdict form had been waived because it had
not Been preserved for appellate review. See Bailey I, 2009 WL 1830808, at *5-8. Thus, the
Kentucky Supreme Court found that Bailey failed to comply with a stafe procedural rule that

“applied to his claim regarding an ambiguous jury verdict form, and it enforced the state

procedural sanction. Obviously, this state procedural forfeiture is an adequate and

10
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independent state ground on which the Kentucky Supreme Court relied to foreclose review of
Bailey’s purely state law claim of an ambiguous jury verdict form.

Contrary to the vMagistrate Judge’s finding and Bailey’s assertioﬁ in his reply
memorandum and objections, Bailey’s direct appeal briefs did not fairly present a federal due -
process argument in his claim regarding the ambiguous jury verdict form. (App. 230-31; 352-
55). In’reaching this conclusion, the Court notes that Bailey’s argument in 'sﬁpport of this
claim did not rely upon federal or state cases em‘plbyin'g constitutional analysis; phrase the
claim in terms of constitutional law or in terms sufficiently particular to allege a denial of a
specific constitutional right; or allege facts well withi.n the mainstream of constitutional law.
See McMeans v. Brigano, 228 F.3d 674, 681 (6th Cir. 2000). Moreover, the Magistrate Judge
reached his conclusion by mistakenly relying on part of Bailey’s argument in support of an
entirely different direct appéal cléim. (Compare R. & R. 8, with App. 238-39). Specifically,
the Magistrate judge quoted language from Bailey’s argument in S;Jpﬁort of-his seventh claim,
which asserts the cu1nu1ati§e nature of the errors in the trial court wvarrant reversal and
remand. (R. & R. 8). Clearly, what Bailey argued in support o‘f a his seventh cléim cannot be
considered in determining whether his third claim fairly presented a federal due proecess
argument to thf_:-Kéntucky Supreme Court. See CR 76.12(4)(c)(1i1) and (v) (procedural rules
intended to place the state appellate courts on notice of the claims asserted on appeal). Thus,
on direct appea-l,’ Bailey did not fairly present his federal due process claim to the Kentucky
Supreme Court. vFurther, pursuant to well-settled Kentucky law, Bailey is now procedurally
barred from doing ‘so..v§e‘e Bronston v. Commonwealth, 481 S.W.2d 666, 667 (Ky: 1972). |

Alternatively, Bailey argues that he fairly presented the federal due process claim to

the Kentucky Supreme Court by including it in his petition for rehearing. (Pet’r’s Reply Pet.

11
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Writ. Habeas Corpus 3-4, DN 11). Béiley’s petition for rehearing did set forth an argument
that the ambiguous guilty verdict form violated his rights under the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution. (App. 385, 394-99). However,
Bailey’s argument ignores well established Kentucky law holding that aiclaim raised for the
first time in a petition for rehearing will not be considered if it could have been raised in the
original briefs. See Johnson v. Commonwealth, 450 S.W.3d 707, 712-13 (Ky. 2014) (any
issue that could have been raised but was not is treated as waived, and a petition for rehearing
cannot be used to overcome that waiver) (citing CR 76.32(b); Reed v. Reed, 457 S.W.Zd 4
(Ky. 1969); Commonwealth, Dept. of Highways v. Thomas, 427 S.w.2d 213, 217 (Ky. 1967);
Herrick v. Wills, 333 S'W.2d 275, 276 (Ky. 1959)). Thus, Kentucky’s procedural rules fatally
undermine Bailey’s alternative argument that his petition for rehearing fairiy presented the
due process claim té the Kentucky Supreme Court.! In sum, Bailey failed to fairly present his
federal due process claim to the state’s highest court on direct appeal. This is the second
procedural default pertaining to Bailey’s due process claim. .

Because there are two procedural defaults, federal review of Bailey’s ‘due process
claim is barred absent a showing of “cause” and “prejudice” as fo each procedural default.
See Bousley v. United States, 523 U.S. 614, 622 (1998); Murray v. Carrier, 477 U.S. 478,
495-96 (1986). Under the “cause” and “prejudice” test, “cause™ must be something external
to the petitioner that impeded his efforts to comply with the state’s procedural rules. See
Coleman v. Thompson, 501 U.S. 722, 753 (1991). For example, if Bailey demonstrates that

trial counsel’s failure to preserve Bailey’s due process claim for direct appeal satisfies both

- ! Because the last reasoned opinion -of the Kentucky Supreme Court explicitly imposed a
procedural default, this Court will presume that the order rejecting Bailey’s petition for
rehearing did not silently disregard the procedural bar and consider the merits of his claim.’
See Ylst v. Nunnemaker, 501 U.S. 797, 806 (1991). '

12



components of the ineffective assistance of counsel test, established in Strickland v.
Washington, 466 U.S. 668 (1984), then “cause” is shown as to the first pfocedural default.
See Murray, 477 U.S. at 478-88. Likewise, if Bailey shows that appellate counsel’s failure to
present-Bailey’s federal due process claim on direct appeal satisfies both components of thg
Strickland test then “cause” is shown as to the __second procedural default. Notably, Bailey
must have presented each élaim of ineffective assistance Qf counsel to the state courts as an
independent claim before he may use it in this Court to establish “cause” for his procedural
deféult. See id.at 488-89. To satisfy the “prejudice” requirement, under the “cause” and
“prejudice” test, Bailey must demonstrate the claimed constitutional error is so substantial that
it undermined the integrity of the entire trial. See United States v. Frady, 456 U.S. 152, 169-
70(1981). | "

| Bailey’s RCr 11,42 and RCr 10.26 motion to the trial court and collateral attack brief

to the Kentucky Court of Appeals raised a claim that he received ineffective assistance of

counsel when trial counsel failed to object to the error in the jury verdict depriving Bailey of

the fundamental right to a clear, unanimous, and unambiguous verdict. (App.I 94-98, 554,

572-77). Because Bailey presented this claim of ineffective assistance of trial counsel to the

- state courts as an independent claim he may use it before this Court to establish “cause” for -

_ his first procedural default.

To establish ineffective assistance of counsel, Bailey must show deficient performance

and resulting prejudice. See Knowles v. Mirzdyance, 556 U.S. 111, 122 (2009); Strickland,

466 U.S. at 687. The performance inquiry requires Bailey to “show that counsel’s

" representation fell below an objective standard of reasonableness.” Strickland, 466 U.S. at

688. The prejudice inquiry requires Bailey “to show that there is a reasonable probability

13
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that, but for counsel’s unprofessional errors, the result of the proceeding would have been
different.” Id. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Jd. In the context of a criminal trial, the prejudice inquiry
requires the defendant to show there is a reasonable probability that, absent trial counsel’s
error, the jury would have had a reasonable doubt respecting guilt. See id. at 695.

On direct appeal, the Kentucky Supreme Court carefully reviewed the circumstances
surrounding the jury verdict form and determined there was no error by the trial court in
upholding a verdict of murder. Bailey I, 2009 WL 183080 at 5-8. The Kentucky Supreme
Court explained as follows:

AIt is our conclusion that the jury intended to find [Bailey] guilty of murder.

The evidence adduced at trial strongly supported the finding that [Bailey]

returned to The Set with the intention of killing Askew in revenge. When

polled as to the finding of murder, no juror objected or attempted to correct the

trial court. The jury's recommended sentence reflects a belief that the crime

was so egregious as to warrant the highest possible sentence. Even after the

verdict's deficiency was revealed, all parties proceeded with final sentericing

under the belief that [Bailey] was found guilty of murder. In light of these

circumstances, the jury’s intent can be fairly ascertained.

Id. at 8. The factual findings of the Kentucky Supreme Court are presumed to be correct |
because Bailey has not rebutted that presumption with clear and convincing evidence. See
Miller-El v. Dretke, 545 U.S. 231, 240 (2005) (quoting 28 U.S.C. § 2254(e)(1)). In light of
these findings by the Kentucky Supreme Court, Bailey cannot demonstrate there is a
reasonable probability that, but for counsel’s unprofessional errors, the jury would have had a
reasonable doubt respecting his guilt. Because the Court has determined that Bailey failed to
satisfy the prejudice component to the Strickland test, there is no need to determine whether

trial counsel’s performance was deficient. See Strickland, 466 U.S. at 697. Thus, Bailey

cannot show “cause” to excuse the first procedural default.

14
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Unfortunately, Bailey’s RCr 11.42 and RCr 10.26 motion to the trial court and
coilateral attack brief to the Kentucky Court of Appeals did not raise a claim of ineffective
assistance related to appellate counsel’s fajluré to present Bailey’s due process claim to the ‘
Kentucky Supreme Court. As a resﬁlt, he is now proéedul'ally barred from presenting that
claim to tﬁe state courts. See Gross v. Commonwealth, 648 S.W.2d 853, 857 (Ky. 1983).
Thus, Bailey cannot raise before this Court a claim of ineffective assis’tance of appellate
counsel to demonsvt'rate “cause” to excuse his second procedural default. See Murrav, 477
U.S. at 488-89. - Additionally, the equitable exception that the Supreme Court created in
Martinez v. Ryan, 566 U.S. 1, 13-18 (2012), and Trevino v. fhaler, 133 S. Ct. 1911, 1918-21
(2013), does not provide Bailey any relief because that exception is limited to claims of
ineffective assistance of trial counsel. N \&X’} Qf’\“ |

In sum, Bailey has failed to show “cause” as to both procedural defaults. Therefore,
Bailey cannot rely on the “cause” and “prejudice” test to overcome thé two procedural
defaults that bar federal review of ﬁis due brocess claim.

In his reply memorandum, Bailey argues that his procedural default should be excused
because failing to address his due process claim would result in a miscarriage of justice due to
his actual innocence. (Pet’r’s Repiy Pet. Writ. Habeas Corpus 9-10). The Supréme Court is
“confident that, for the most part, ‘victims of a fundamental miscarriage of justice’ will meet
the caus.e-and-prejudice standard.” Carrier, 477 U.S. at 495-96 (quoting Engle v. Isaac, 456
U.S. 107, 135 (1982)). However, the Supreme Court dées “not pretend that this will always
be true.” Id. at 496‘. Therefore, the‘ Supreme Court has indicated that “in an extraordihary
case, where a constitutional violation has probably resulted in the conviction of one who ‘is

actually innocent, a federal habeas court may grant the writ even in the absence of a showing

15
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. of cause for the pr0<-:edural default.” Id ; see also Bous?ey v. United States, 523 U.S. 614, 623
(1998); Schiup v. Delo, 513 U.S. 298, 327-31 (1995); Coleman, 501 U.S. at 750.

To satisfy this standard, Bailey must show that “‘a constitutional violation has p‘robably
resulted in the conviction of one who is actually innocent.” Carrier, 477 U.S. at 496. To
establish the requisite probability, Bailey must demonstrate that it is “more likely than .not”

- that “ﬁo reasonable juror” would have convicted him in light of all the evidence. Bousley,

' _523 US at 623; .Schlup, 513 U.S. at 324, 327-28; Carrier, 477 U.S. at 496. The “more likely
than not” standard requires a showing stronger than that needed to establish ‘;prejudice.”

--Schlup,. 513 U.S. af 327 (citing Strickland, 466 U.S. at 694). “At the same tim‘e, thé showing
of ‘more likely than not’ imposes a lower burden of proof than the ‘clear and conviﬁcing’
evidence standard required under Sawyer.” Id. (citing Séwyer v. Whitley, 505 U.S. 333, 339-
48 (1992)). Further, the “more likely than not” standard was selécted to ensure that a
“petitioner’s case is truly ‘extraordin.a'ry,’ ... while still providing petitionér a meaﬁingful
avenue by which to avoid a manifest injustice. Id. (citation omittgd). |

To be credible, an actual innocence claim must be substantiated with “new reliéble
evidence--whether it be exculpatory scientific evidence, trustworthy eyewitness accounts, or
critical physical evidence-that was not presented at trial.” Id. at 324. “Because such evidence
is obviously unavailéble in thé vast majority of cases, claims.of actual innocence ‘are ra.r'e.ly
successful.” Id.

Here, Bailey has no;[ substantiated his claim of actual innocence with new reliable

evidence.”> Rather, Bailey merely disagrees with the Kentucky Supreme Court’s factual

> The four affidavits attached to Bdiley’s petition have previously been submitted to the state
court’s in support of a claim of ineffective assistance of counsel. See Bailey 1II, 2014 WL
28671, at *3. The Kentucky Court of Appeals considered the affidavits and explained why

16
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findings related to the.ambiguity in the jury verdict form. The Kentucky Supreme'Court.
carefully reviewed the circumstances surrounding the jury Verdict.form and determined t_here
was no error by the trial court in upholding a verdict of murder. See Bailey I, 2009 WL
1830808, at *5-8. The factual findings of the .Kentucky Supreme Court are i)resumed to be
correct because Bailey has not rebutted that presumption with clear and convincing evidence.
See Millez‘;El, _545 uU.S. at_240 (qubting 28 US.C. § 2254(6)(1)). Clearly, Bailey has not
demonstrated that the purborted constitutional violation has probably resulted in ,t,h_e
conviction of one who is actually innocent. Therefore, fhe Court concludes that federal
review 1s barred as to Bailey’s claim that his federal due process rights were violated due to
the submission of an amBiguous verdict form to the jury.

In Slack v. McDaniel, 529 U.S. 473 (2006), the Supreme Court establisheAd. a two-
pronged test that is used to deteﬁnine whether a certificate of appéalability should issue on a
habeas claim denied on procedural grounds. See id. at 484-85. To satisfy the first prong of

- the Slack test, Bailey must demonstrate “jurists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutional .'right.” Id. at 484. To satisfy the
- second prong, Bailey must show “jurists of reason would find it debatable whether the district
céur’r was correct in its procedural ruling.” Id. “Where a plain procedural .b‘arvis bresen't and
the district court is correct to invoke it to.dispos'e of the case, a reasonable jurist coii_ld not
conclude either that the district court erred in diémissing the petition or that the petitioner
should be ailowed to proceed further.” Id. Notably, the Court need not conduct the two-

pronged inquiry in the order identified or even address both parts if VBailey makes an

the testimony of these four witnesses would not have altered the outcome of Bailey’s trial. Id.

The factual findings of the Kentucky Court of Appeals are presumed to be correct because

Bailey has not rebutted that presumption with clear and convincing evidence. See Miller-El,
545 U.S. at 240 (quoting 28 U.S.C. § 2254(e)(1)).

17
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insufficient showing on one part. See id. at 485. “Each cémponent of the Section 2253(c)

showing 1s part of a threshold inquiry, and a Court may find that it can dispose of the

application in a fair and prompt manner if it proceeds ﬁrsf to resolve ﬂ1e issue of whose

answer is more apparent from the record and.arguments.” Id. For example, if the Court

determines Bailey failed to satisfy the procedural prong then it need not determine whether
'~ the constitutional prong is satisfied. Id.

In this case, the Court concludes that jurists of reason would not find it debatable that
the district court was correct in its proceciural’ruling. As discussed above, two proc.edural
defaults exists and Bailey has failed to demonstrate cause and prejudice or manifest injustice
to excuse those procedural defaults of the due process claims. Accordingly, the Court
concludes that no certificate of appealability should issue on the due process claim.

2. Ineffective Assistance of C ounsel — Ambiguous vJury Verdict Form

As Ground 2 for habeas relief, Bailey also allegeé ineffective assistance of counsel
relating to his trial counsel’s failure to object to the ambiguity in the jury verdict form. (Pet.
Writ Habeas 7). Before considering this basis for relief, the Court must ﬁrs.t determine
whether it was raised in one of his state court appeals or is procedurally barred.

In his RCr 11.42 and RCr 10.02 motion to the state trial .courté Bailey raised this issue
as to ineffective assistance of counsel. (App. 448). Subsequently, in his appqllant’s brief to
the Kentucky Court of Appeals relating to his RCr 11.42 motion, Bailey cited to Strickland v.
Washington and other federal cases regarding the standard for ineffective assistance of

- counsel. (App. 559-60). In support of his request for relief relating to his trial counsel’s
' féiluré to object to the jury verdict ambiguity, Bailey argued that he “was denied due process

of law as guaranteed under . . . the 5th, 6th and 14th Amendments of the United States

18
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Constitution as a result of counsel’s ineffectiveness.” (App. 577). Thus, because Bailey
raised federal constitutional violations relating to his ineffective assistance of trial counsel
claim, this claim is not procedurally barred.

3.  Ineffective Assistance of Counsel — Failure to Investlgate Potential
Witnesses Supporting Defense of Self-Defense

In his RCr 11.42 and _RCr 10.02 motion to the state trial court and in his brief to the
.Kentucky Court of Appeals regarding to that motion, Bailey asserted his ineffective assistance
of counsel claim relating to his trial counsel’s failure to investigate witnesses. (App. 47-49,
561-66). In his appeal to the Kentucky Court of Appeals, Bailey spéciﬁcally cited to
Strickland and other federal cases relating to counsel’s duty to investigate the facts of the
case, including potential witnesses. (App. 562-65). In the Kentucky Court of Appeals’
decision denying relief under RCr 11.42, that court cited Strickland and other federal cases
relating to a counsel’s duty to investigate witnesses including Moss v. Hofbauer, 286 F.3d 851
(6th Cir. 2002), and Wiggins v. szth 539 U.S. 510 (2003). See Bailey III, 2014 WL 28671,

at *2-3. For these reasons, this issue is not procedurally barred in his Petition.

B. Ineffective Assist;mce of Counsel

Because Bailey’s ineffective assistanpe of trial counsel claims are not procedurally
defaulted, the Court must proceed to determine whether state court’s decisions were “contrary
to, or involved an unreasonable applica‘?ion of, clearly established Federal lan, as determihed
by fhe Supreme‘Court of the United 'States ... Williams, 529 U.S. at 367. “A state-court
decision is contrary to this Court’s clearly established precédents if it appliés a rule that
lcontradicts the governing law set forth in our cases, or if it confronts a set of facts that is
materially indistinguishéble from a decision of this Court but reaches a different result.”

Brown v. Payton, 544 U.S. 133, 141 (2005) (citation omitted).

19
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To prevail on Grounds 2 and 3 based upon ineffective assistance of counsel, Bailey
must show that: (i) his trial counsel’s performance was deficient; and (ii) the deficient
_performance prejudiced the defense so as to render the trial unfair and the result unreliable.
See Strickland v. Washington, 466 U.S. 668, 687 (198.4); Bigelow v. Williams, 367 F.3d 562,
570 (6th Cir. 2004); Mallett v. United States, 334 F.3Id 491, 497 (6th Cir. 2003). These
prongs are considered mixed qﬁestions of law and fact. See Strickland, 466 U.S. at 698;
Maples v. Stegall, 427 F.3d 1020, 1025 (6th Cir. 2005); McFarland v. Yukins, 356 F.3d 688,
699 (6th-Cir. 2004). Both prongs of the test must be met, but courts are not required to
conduct an analysis under both; thus, the court need not address the vquestion of comp.et.ence if
it 1s easier to dispose of the claim due to the lack of prejudice. See Strickland, 466 U.S. at
697; Baze v. Parker, 371 F.3d 310, 321 (6th Cir. 2004); Mallett, 334 F.3d at 497.
1. Failure to Object to Verdict Form Ambiguity
in Ground 2, Bailey asserts that his trial counsel was ineffective in failing to object to
. the ambiguity in the verdict form. (Pet. for Writ of Habeas Corpus 7). In particular, Bailey -
states: |
Responding to the jury instruction and verdict form error argumeﬁts, the
Kentucky Supreme Court placed great weight in the fact that trial counsel
failed to object at trial, or even at sentencing, and that it had been the trial court
that had recognized the error. Under this highly deferential standard of review,
the state’s high court found it much easier to deny relief. But for trial
counsel’s failure to object, the Kentucky Supreme Court would have reviewed

de novo, and a reasonable probability exists that it would have found error and
vacated the murder conviction. '

(Pet. Writ Habeas Corpus 7).
Following the exhaustion of his direct appeal, Bailey sought relief under RCr 11.42 on

various bases including, inter alia, his trial counsel’s failure to object to the verdict form.

20
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After the trial court denied relief, Bailey appealed to the Kentucky Court of Appeals. See
Bailey I11,2014 WL 28671, at *1. The appellate court noted:

Bailey must establish he was deprived of his constitutional right to counsel in

order to be entitled to the extraordinary relief of RCr 11.42. Under Strickland

v. Washington, . . . Bailey must show his counsel’s performance was

incompetent and prejudiced him because it fell below an objective standard of

reasonableness and there is a reasonable probability the result of the
proceeding would have been different but for counsel’s errors.
Id. at *2 (internal citation omitted) (éitation omitted). In reviewing this alleged error, the
- court noted the verdict form ambiguity had been unsuccessfully raised as part of Bailey’s
direct appeal. See id. at *4-5 (quoting Bailey .], 2009 WL 1830808, at *5-6). In affirming the
denial of relief under RCr 11.42, the appellate court reasoned:

In light of these previous rulings, it is evident that even if Bailey’s counsel was

deficient in failing to object to these errors regarding the verdict, no prejudice

resulted because the jury’s verdict would not have changed. The jury both.
intended and did convict him of murder, regardless of any irregularities.
Id. at *6.

Based upon this Court’s review of Bailey I/, the Kentucky appellate court correctly
identified the clearly established federal precedént of Strickland and correctly applied it to
Bailey’s claim. See id. at *2-7, Accordingly, the state court’s application of the standards
relating to the ineffective assistance of counsel claim regarding the ambiguous jury verdict

form was not erroneous.

2. Failure to Investigate Potential Witnesses Supporting Defense of
Self-Defense '

In Ground 3, Bailey asserts that his trial counsel was ineffective in failing to
investigate two potential witnesses. In the Petition, Bailey states:
The record shows that a strong case of self-defense could have been presented

in this case but that trial counsel failed to adequately investigate and call
witnesses to present that defense. Bailey provided his defense counsel with the
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names of witnesses that would have provided testimony in support of a case of
self-defense. These uncalled witnesses included Lakin Bradford, who would
have testified that she was with Billy Askew on the day of his death that
Askew stated that he had a gun, and that he was looking for Bailey to kill him
because of an argument with Bailey earlier that day. This not only would have
helped the defense but challenged Unvander Hunter’s testimony claiming she
did not know Askew had a gun that day. Uncalled witness Gloria Harris would
have testified as to Askew’s violent behavior and apparent state of mind on the
day of his death.

(Pet. Writ Habeas Corpus 8).

In reviewing the denial of Bailey’s RCr 11.42 motion, the Kentucky Court of Appeals
specifically considered this issue. In concludiﬁg that those witnesses’ testimony would have
been cumulative and its exclusion was not prejudicial, that court noted:

Bradford’s potential testimony was cumulative to that given by other defense

witnesses which also contradicted Hunter’s version of the events. . Harris’s

potential testimony was- duplicative of other testimony and less relevant.

Neither woman’s testimony would have provided evidence on the key issue as

to whether Askew threatened Bailey with his gun ‘before Bailey fired.

Therefore, we cannot say their testimony would have altered the outcome of

Bailey’s trial.

Bailey 11,2014 WL 28671, at *3.

In evaluating the trial strategy of Bailey’s counsel, “[t]he relevant question is not
whether counsel’s choices were strategic, but whether they were reasonable.” Roe v. Flores-
Ortega, 528 U.S. 470, 481 .('2000) (citing Strickland, 466 U.S. at 688). See also Sims v.

_Lives‘ay, 970 F.2d 1575, 1580-81 (6th Cir. 1992) (“[Clounsel has a duty to make reasonable
investigations. or to make a reasonable decision that makes particular investigations
unnecessary.” (internal quotation marks omitted) (quoting Strickland, 466 U.S. at 690-91)).

Under Strickland, however, Bailey still has the burden of showing prejudice arising from the .

ineffective assistance of counsel. See Strickland, 466 U.S. at 690-92. To prevail, Bailey must

22



Case 5:15-cv-00152-GNS-LLK  Document 17 Filed 06/01/17 Page 23 of 24 PagelD #: 878

g

overcome the strong presumption that the challenged action might be considered a sound trial
strategy. See Darden v. Wainwright, 477 U.S. 168, 185-87 (1986).

As the Kentucky appellate court noted, the omitted witn-eéses would have provided
cumulative testimony, and this Court cannot say that Bailey’s counsel’s tactical decision was
unreasonable. See Sutton v. Carpenter, 617 F. App’x 434, 446-47 (6th Cir. 2015) (ﬁnding
that the failure to introduce largely cumulative evidence wﬁs a reasonable trial stra.tegy);
Boutte v. Biter, 556 F. App’x 623, 625 (9th Cir. 2014) (noting that the police report would
have been cumulative with other evidence and its exclusion did not constitute ineffective
assistancé of counsel); Ryan v. Marshall, 397 F App’x 494, 498 (10th Cir. 2010) (ﬁhding that

~ the excluded videotape evidence was cumulative of other evidence introduced at trial). In
addition, the Court finds that the failufe to present tﬁose witnesses’ testimony was not
prejudicial because such testimohy would have beén cumulative.

For these reasons, the state court’s rejection of the ineffective assistance of counsel on
this basis is not unreason‘able and will not be disturbed. The Court will deny the Petition for
this reason.

3. C ertificate of Appealability

Finally, the Court must d.etermine whether a certificate of appealability should issue
on Bailey’s ineffective assistance of counsel claims. Because the Court has rejected these
claims on the merits, Bailey must demonstrate that reasonable jurists would find the Court’s
-assessment of the constitutional claims debatable or wrong. See Slack, 529 U.S. at 484. For
the reasons outlined above in addressing the merits of these claims, the Court concludes that

no reasonable jurist would so find in this case.
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IV.  CONCLUSION

| For thé foregbing reasons, IT IS HEREBY ORDERED as follows:
1. Petitioner’s Objections to the Magistrate Judge’s Fipdings of Fact, Conclusions
of Law, and Recommendation (DN 13) are OVERRULED;

2. Respondent’s Objections to the Magistrate Judge’s Findings of Fact,
Conclusions of Law, and Recommendation (DN 13) are OVERRULED IN PART and
SUSTAINED IN PART_;

3. The Magistrat¢ Judge’s Findiﬁgs of Fact, Conclusions .of Law and
Recbmmendation (DN 20) 1s ADOPTED IN PART as and for the dpiriion of this Court;

4.. 7Petitioner’s Petition for Habeas Relief (DN 1) is DISMISSED WITH
PREJUDICE; and

| 5. The 1ssuance of a certificate of appealability pursuant fo 28 US.C. § 2253(c)

and Fed. R. App. P. 22(b) is DENIED as to all claims.

Greg N. Stivers, Judge
United States District Court
June 1, 2017

cc: counsel of record
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