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F.-VOUNWITIRV.11 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 

At a stated term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall United States Courthouse, 40 Foley Square, in 
the City of New York, on the 17th day of October, two 
thousand seventeen. 

Present: 

Reena Raggi, 
Peter W. Hall, 
Susan L. Carney, 

Circuit Judges. 

Beverly Jackson, personally, and in her 
official capacity as CEO of the Ameri- 
can Iedicine Licensing Board, Inc., 

Plaintiff-Appellant, 
16-2282 

V. 

Connecticut Department of Public 
Health, et al., 

Defendants-Appellees. 

(Filed Oct. 17, 2017) 

Appellant, pro Se, moves for appointment of counsel 
and the issuance of a subpoena. Upon due considera-
tion, it is hereby ORDERED that the motions are DE-
NIED and the appeal is DISMISSED because it "lacks 
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an arguable basis either in law or in fact." Neitzhe v. 
Williams, 490 U.S. 319, 325 (1989); see also 28 U.S.C. 
§ 1915(e). 

FOR THE COURT: 
Catherine O'Hagan Wolfe, 
Clerk of Court 

[SEAL] 

Is! Catherine O'Hagan Wolfe 
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APPENDIX B 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

BEVERLY JACKSON, person-
ally, and in her official capacity 
as CEO of the American Nedicine 
Licensing Board, 

Plaintiff, 

V. 

STATE OF CONNECTICUT 
DEPARTMENT OF PUBLIC 
HEALTH, Jewel Mullen, in her 
official capacity as Commissioner 
of the State of Connecticut 
Department of Public Health; 
Adrienne Anderson, in her 
official capacity as Investigations 
Supervisor of the State of 
Connecticut Department of Pub-
lic Health and as an individual, 

Defendants. 

3:15-CV-750 (CSH) 

JUNE 20, 2016 

RULING ON STATE DEFENDANTS' 
MOTION TO DISMISS [DOC. 281 

HAIGHT, Senior District Judge: 

I. INTRODUCTION 

Pro se plaintiff Beverly Jackson commenced this 
action for declaratory judgment "for the purpose of de-
termining a question of actual controversy between the 



parties of whether. . . under the Supremacy Clause of 
the United States Constitution a federal trademark 
preempts an inconsistent state statute or regulation." 
Doc. 1, at 3-4. She brings the action against the Con-
necticut State Department of Public Health (the "De-
partment") and two of its officials, Jewel Mullen, the 
Commissioner, and Adrienne Anderson, the Investiga-
tions Supervisor.' Plaintiff alleges that a Connecticut 
state statute "precludes [her] from practicing her pro-
fession in violation of rights secured by the federal 
[C]onstitution."2  Id., at 6. The state statute in question 
is Conn. Gen. Stat. § 20-9(a), which provides that "[nb 
person shall, for compensation, gain or reward, re-
ceived or expected, diagnose, treat, operate for or pre-
scribe for any injury, deformity, ailment or disease, 
actual or imaginary, of another person, nor practice 
surgery, until he has obtained such a license as pro-
vided in section 20-10, and then only in the kind or 
branch of practice stated in such license."' 

1  As Defendants assert, "[t]he Department of Public Health 
is an arm of the State charged with regulating various aspects of 
public health. The Commissioner is the head of the department 
and Adrienne Anderson is a health program associate.in  the in-
vestigations unit." Doc. 28-1, at 9 n.9. 

2  Plaintiff alleges, for example, that "Defendant Adrienne 
Anderson, acting under color of law, threatened to take action 
against Plaintiff for practicing medicine" and "displayed a com-
plete disregard for the registered trademark Doctor of IIedicine®." 
Doc. 1, at 17. 

Plaintiff specifically points to the related penalty provi-
sions of Conn. Gen. Stat. § 20-14, which provide that "[a]y person 
who violates any provision of section 20-9 shall be guilty of a class 
D felony." Conviction of a class D felony may result in a term of 
imprisonment "not more than five years," Conn. Gen. Stat. § 53a- 



App. 5 

• Jackson, who identifies herself as an "N.D., Doctor 
of l4edicine,": is the licensor of the "American I4edicine 
Licensing Board, Inc.," a federal licensing agency orga-
nized and existing under the laws of the United States 
through its trademark" (Reg. No. 3,765,779). Doc. 1, at 
2: She obtained this trademark to verify her "intent to 
validate licensure for the Doctor of IJedicine® to pro-
vide 'alternative medical services related to the prac-
tice of functional diagnostics and natural medicine."5  
Id. 

Plaintiff's central claim is that the United States 
Patent -and Trademark Office has sanctioned her 

35a(8), or a fine in "an amount not to exceed five thousand dol-
lars," Conn. Gen. Stat. § 53a-41. See Doc. 1, ¶ 6 (alleging that 
"[tihe threat of prosecution is real and inimediate" and may make 
Plaintiff "subject to criminal sanctions"). 

According-to Plaintiff, this trademark was registered on 
March 30, 2010, and amended on June 25, 2013. Doc. 1, at ¶2. In 
her Complaint, Plaintiff states: "The trademark Doctor of Nedi-
cine® identified under TESS at U.S. Serial Number 76699108 
lists the certification statement for this particular trademark as 
follows: 'The certification mark as used by authorized persons is 
intended to certify that an individual has met the requirements 
of the American Jethcine Licensing Board, Inc., and is licensed to 
provide services as a Doctor of 14edicine.®" Id. (quoting Ex. 1, 
"Certificate of Registration"). 

In her brief in opposition to Defendants' Motion to Dismiss, 
Plaintiff explains that "[tihe diacritic symbol on the mark Doctor 
of Iedicine® has made it a distinctive, famous, and unique chef-
d'oeuvre." Doc. 36, at 8. The Court is puzzled by the description of 
the word "Iethcine" as a "chef-d'oeuvre," a term which is generally 
defined as a masterpiece in art or literature. See, e.g., http:ll 
www.merriam-webster.comldictionary/chef7o20d'oeuvre; httpi/www. 
oxforddictionaries.comlus/definitionlamerican_englishlchef-d'%C5% 
93uvre. - 



practice of 1Iedicine and that by issuing her a trade-
mark, the federal government preempted Connecti-
cut's ability to regulate 11edicine, even if, as Defendants 
assert, "Connecticut finds that the practice of 14edicine 
constitutes the practice of medicine defined by the 
Connecticut General Statutes" without the requisite 
medical license. Doc. 28-1, at 2. Furthermore, in 
"Llb]uilding off this central premise, Plaintiff also al-
leges that the Defendants' attempt to investigate her 
practices violate[s] the Lanham Act, the Sherman Act, 
the Dormant Commerce Clause, and the Fourteenth 
Amendment's freedom to contract provision." Id. 

Pending before the Court is the State Defendants' 
Motion to Dismiss this action pursuant to Rules 
12(b)(1), 12(b)(5), and 12(b)(6), Fed. R. Civ. P. See Doe. 
28. First, Defendants assert that Plaintiff has failed to 
properly serve any of them so that the Court lacks per-
sonal jurisdiction over each and all of the Defendants, 
Fed. R. Civ. P. 12(b)(5). Second, Defendants argue that 
the Eleventh Amendment provides sovereign immun-
ity to the Connecticut Department of Public Health, as 
a state entity, and to Commissioner Mullen and Inves-
tigations Supervisor Anderson, in their officiaF capaci-
ties, to the extent that Plaintiff seeks money damages.6  
In addition, Defendants assert that Anderson is enti-
tled to qualified immunity in her individual capacity. 
Finally, Defendants maintain that to the extent Plain-
tiff seeks prospective relief, her claims are barred be-
cause Plaintiff fails to state any plausible claims that 

6 Consequently, in so arguing, Defendants suggest the Court 
lacks subject matter jurisdiction over these claims. 
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would entitle her to relief. The Court resolves Defend-
ants' motion to dismiss herein. 

II. BACKGROUND 
A. Conn. Gen. Stat. § 20-9(a) 

The Connecticut General Statutes provide a com-
prehensive regulatory scheme overseeing the practice 
of medicine and surgery in Connecticut. See Conn. Gen. 
Stat., Ch. 368a, 370. Under these provisions, the De-
partment of Public Health is the sole entity responsi-
ble for licensing physicians in Connecticut. See Conn. 
Gen. Stat. § 20-10. An individual who applies to the 
Department for a medical license must meet certain 
criteria; and no person shall practice medicine or per-
form surgery within the state without first obtaining 
such a license. Id. §§ 20-9, 20-10. Specifically, Conn. 
Gen. Stat. § 20-9(a) provides: 

No person shall, for compensation, gain or re-
ward, received or expected, diagnose, treat, 
operate for or prescribe for any injury, deform-
ity, ailment or disease, actual or imaginary, of 
another person, nor practice surgery, until he 
has obtained such a license as provided in sec-
tion 20-10, and then only in the kind or branch 
of practice stated in such license. 

In addition to determining whether applicants are 
eligible for permits, licensure, certification or registra-
tion, the Department conducts investigations into pos-
sible violations of the statutes or regulations. Conn. 
Gen. Stat. § 19a-14(a)(6), (a)(10). 
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The Connecticut legislature created the Connecti-
cut Medical Examining Board ("Board"), Conn. Gen. 
Stat. § 20-8a, which conducts the administrative hear-
ings on charges issued by the Department. Once the 
Board issues a final decision, that decision may be ap-
pealed to the Connecticut Superior Court pursuant to 
Conn. Gen. Stat. § 4-183(a). In addition, the Board may 
issue an order to any person who is violating an appli-
cable statute or regulation to immediately discontinue 
the violation  .7  Conn. Gen. Stat. § 19a-11. The Board, 
through the Office of the Attorney General, may "peti-
tion the [Connecticut] superior court . . . for the en-
forcement of any order issued by it and for appropriate 
temporary relief or a restraining order." Id.8  

In fact, according to Plaintiff, the Department of Health in-
tends to issue [to her] a cease and desist order that would require 
[her] to cease and desist using [her] United States Certification 
Mark" to practice Iedicine. Doc. 39, at 4. 

8 Conn. Gen. Stat. § 19a-11 provides, in relevant part: 
Any board or commission listed in subsection (b) of sec-
tion 19a-14 may, in its discretion, issue an appropriate 
order to any person found to be violating an applicable 
statute or regulation, providing for the immediate dis-
continuance of the violation. . . . The court may grant 
such relief by injunction or otherwise, including tempo-
rary relief, as it deems equitable and may make and 
enter a decree enforcing, modifying and enforcing as so 
modified, or setting aside, in whole or in part, any order 
of the board or commission. 



B. Plaintiff's Allegations 

Plaintiff asserts that she is a licensee of the Amer-
ican Iiedicine Licensing Board, Inc. ("Board").9  Doc. 1 
(Complaint), 11. She claims that this Board is "an or-
ganization authorized by the United States Patent and 
Trademark Office to license an individual as a Doctor 
of I4edicine®, N.D." Id. In support, she argues that this 
Board, a Connecticut corporation, registered a certifi-
cation mark, "Doctor of I1edicine," with the United 
States Patent and Trademark Office (Reg. No. 
3,765,779).10  Id., 12. Thereafter, the Board began issu-
ing "Physician Licenses," including the first such li-
cense, which she issued to herself. Id. & Ex. 2 
("Physician's License," No. ND00001, issued 8/12/09). 
Plaintiff alleges that this license "verifies that Beverly 

The American Iiedicine Licensing Board, Inc., is a Connect-
icut corporation registered with the Connecticut Secretary of 
State. See Doc. 1, Ex. 1. "Beverly Betancur" is the named president 
of the corporation, which was registered on July 12, 2004; and the 
official business address is "29 Orchard St. #2, Stamford, CT." The 
currently designated Agent for the business is "Beverly P. Jack-
son," at 19 Silk St., Norwalk, CT." See also http://www.concord-
sots.ct.gov/CONCORD.  

10  A certification mark is not a typical trademark or service 
mark. Rather, such a mark is owned by one person but may be 
used by others in connection with goods or services, which are 
thus certified as to quality and origin. 3 McCarthy on Trademarks 
and Unfair Competition § 19:91 (4th ed.). Specifically, a certifica-
tion mark is designed to "certif[y] that the goods or services tested 
meet certain standards or conditions." Id. Therefore, "[o]ne who 
sees such a certification mark on a product or in connection with 
a service is entitled to assume that the product or service in fact 
meets whatever standards of safety or quality have been set up 
and advertised by the certifier." Id. 
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Jackson, l.D., is licensed nationally as a physician to 
diagnose, treat, prescribe and practice alternative 
medicine." Id. Under said license, Plaintiff began treat-
ing individuals. Id., 114 (e.g., "the case of Shaun 
Sloley," whom Jackson allegedly treated "with Infoceu-
ticals and acupressure for a mystery vomiting issue"). 

Moreover, Plaintiff issued "Physician Licenses" to 
others to practice Iethcine, acting essentially as a par-
allel Board for regulating the practice of medicine in 
Connecticut. For example, Jackson set up the "Ameri-
can I4edicine Board of Examiners," a review board es-
tablished allegedly "to promote high standards of 
competency and to assure that the licensed profession-
als meet specific standards of education." Id., ¶ 11. She 
also created the "United States Iedicine Licensing Ex-
amination," which allegedly administers a three-part 
exam to applicants for licenses. Id. According to Plain-
tiff; in order to become a "Doctor of 1edicine," one must 
pass the exam and graduate from an institution ac-
credited by the "American 1edicine Accreditation 
Board." Id. Jackson allegedly created such an "accred-
ited" institution herself— the "American School of IIed-
icine," "which was founded in 2010 to educate students 
in Informational Medicine related to quantum electro-
dynamics."" Id. (emphasis in original). She then estab-
lished her own "Federal Department of Public Health," 
designed "to investigate and handle complaints 

"In addition, Plaintiff created a website for this school at 
httpi/nedicine.net. 
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against licensed practitioners and to protect the pub-
lic's health, safety and welfare." Id. 

The Connecticut Department of Public Health be-
gan investigating Jackson's Jedicine-related practices 
in May of 2013. Id., 1 18. Plaintiff claims that to initi-
ate the investigation, the Department issued her a 
subpoena duces tecum on May 1, 2013, requesting 
medical records. Id. She also alleges that she received 
a "threatening letter from the Department of Health 
accusing her of criminal misconduct for unlicensed 
practice" of medicine. Id. In that letter, the Department 
noted that it had been informed that Plaintiff had un-
dertaken treatment of "a patient who had been diag-
nosed with a brain tumor, resulting in a delay in the 
patient resuming treatment with her physicians at 
Yale-New Haven Hospital who had diagnosed the 
brain tumor." See Doc. 28-2 (Ex. 2). The letter also 
stated that "[tihis  delay caused the tumor to increase 
in size which was detrimental to the patient and ad-
versely affected her health.  1112  Id. 

12  The letter, written by Adrienne Anderson, was dated Sep-
tember 25, 2015 and addressed to Allen L. Williams, III, counsel 
for Jackson, with respect to the Department's investigation. Be-
cause the letter was incorporated by reference into Plaintiff's 
Complaint, the Court may consider its contents in making this 
ruling. See Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d 
Cir. 2002) (for purposes of Rule 12(b)(6) motion, "the complaint is 
deemed to include any written instrument attached to it as an 
exhibit or any statements or documents incorporated in it by ref-
erence"). 
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In her Complaint, Plaintiff alleges that she has 
been harmed by the Department's ongoing investiga-
tion, claiming that the "Department has displayed a 
complete disregard for Plaintiff's federal license in an 
attempt to impose enforcement actions." Doc. 1, 118. 
Furthermore, she asserts that the Department, "by 
and through Defendant Adrienne Anderson, has re-
fused to acknowledge that Plaintiff is authorized to 
practice Kiedicine  under federal authority."" Id. (em-
phasis in original). 

Plaintiff summarizes her case as "all about the De-
fendants refusing to acknowledge a Federally USPTO 
issued Certification Mark, attempting to rename it 
with their own definition and scope of practice, thus 
creating a different field by their own self imposed def-
inition and thus making it illegal under state law as a 
result of their own mischaracterization of the true 
identity of the mark." Id., 119. For relief, Plaintiff re-
quests the Court to issue a declaratory judgment that 
her certification mark preempts Connecticut from reg-
ulating the practice of medicine as defined by the Con-
necticut General Statutes. Id., IT 32-35. She also prays 
for injunctive relief to prevent Defendants from enforc-
ing Conn. Gen. Stat. § 20-9(a), which would otherwise 
bar her practice of I!edicine. Finally, Plaintiff seeks $27 

13 In addition, Jackson alleges that "[t]here have been other 
questionable arrests of physicians that have been charged with 
the unlicensed practice of medicine, with full knowledge that said 
Doctors were licensed under federal authority, to practice as a 
Doctor of Iedicine®." Doc. 1, ¶ 18. 
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million in punitive damages "and all other proper re-
lief "Id., 1 35. 

C. Prior Similar Actions 
1. Betancur v. Florida, No. 4:06-cv-428 

(RHJCWS). 2008 WL 506305 (N.D. Fla., 
Feb. 1, 2008), aff'd, 296 F.App'x 761, 
763 (11th Cir. 2008), cert. denied, 555 
U.S. 1213 (2009) 

The Court takes judicial notice that Plaintiff and 
one of her licensees previously litigated claims similar 
to those presented here in other federal courts without 
success. For example, Plaintiff initiated an extremely 
similar action against the Florida Department of 
Health and three state public health officials in the 
Northern District of Florida.  14  As in the case at bar, 
Plaintiff sought declaratory judgment regarding 
"whether or not under the Supremacy Clause ... a 
federal trademark pre-empts an inconsistent state 
statute or regulation." See Betancur v. Florida, No. 
4:06-cv-428 (RH/CWS), 2008 WL 506305, at *1  (N.D. 
Fla., Feb. 1, 2008), aff'd, 296 F.App'x 761, 763 (11th Cir. 
2008), cert. denied, 555 U.S. 1213 (2009). 

14  The individual defendants in Betancur's action included: 
Timothy M. Cerio, the General Counsel for the Florida Depart-
ment of Health; Dr. Rony Francois, the Secretary for the Florida 
Department of Health; William N. Meggs, the State Attorney for 
the State of Florida; and Dr. Ana M. Viamonte Ros, Secretary of 
the Department of Health. Betancur v. Florida, 2008 WL 506305, 
at *1. 
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The named plaintiff in this Florida action was 
"Beverly Betancur." The named plaintiff in the case at 
bar is "Beverly Jackson." The Connecticut defendants 
in the instant case say in their brief [Doc. 28-1] at 4 
n.2: "Upon information and belief Beverly Betancur 
and Plaintiff Beverly Jackson are the same person." 
Plaintiff does not dispute that assertion in her submis-
sions. Publicly available records identify a "Beverly 
Jackson, Age 58" as having the alias "Beverly J. 
Betancur." See www.pub1icrecords360.com  (visited 
June 20, 2016). "Henry A. Betancur," age 55, also 
known as "Henry A. Betancourt," is listed as a resident 
of Norwalk, CT, and related to "Beverly Bentancur" 
and "Beverly Jackson - 58," www.radaris.com  (visited 
June 20, 2016). The "Ancestry" website recites that 
"Henry A. Betancur" was married in Connecticut to 
"Beverly J. Jackson." See www.search.ancestry.com  
(visited June 20, 2016). 

Recitations of relevant facts appear to refer to the 
conduct of the same individual. Compare the American 
School of tiethcine's website (visited June 20, 2016): 
"The story begins when Dr. Beverly Jackson estab-
lished the American J4edicine Licensing Board in 2004 
to protect the rights of professionals in the alternative 
medical field to allow them to practice legally through-
out the 50 states" with the Eleventh Circuit's state-
ment of background facts in the cited case: "Betancur 
applied to the Florida Department of Health in 2004 
for a license to practice naturopathy. After the Depart-
ment of Health denied Betancur's application, 
Betancur founded the Naturopathic National Council 
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in Connecticut. The Council purported to be 'a national 
licensing agency."). 296 F. App'x at 762. 

In these circumstances, the Court's discussion in 
this Ruling accepts that, as Defendants stated on in-
formation and belief, Beverly Jackson, the Plaintiff in 
the case at bar, and Beverly Betancur, the plaintiff in 
the other cases cited in this Part, are the same person. 

In Betancur, Plaintiff had founded the "Naturo-
pathic National Council," a Connecticut corporation, 
which she alleged was a "national licensing agency."" 
296 F.App'x at 762. The "Council" registered its name 
as a trademark and thereafter issued Plaintiff a docu-
ment stating that she was "nationally licensed" as a 
"Doctor of Naturopathy, N.D.1116  Id. at 763. After the 
Florida Department of Public Health initiated an in-
vestigation into her activities and informed her that 
the practice of "naturopathy" without a state medical 
license was a third degree felony, she sued both that 
department and its various public officials, asserting 
that they "violated her rights under the Tenth and 
Fourteenth Amendments by denying her a license to 
practice naturopathy." Id. at 763. The defendants 

15  It would appear that the "Naturopathic National Council" 
was replaced by the "American I1edicine Licensing Board" in that 
the former is now listed as "inactive," whereas the latter is "ac-
tive" and is the cross-referenced entity for the former in the rec-
ords of the Connecticut Secretary of State. See http://www.con-
cord-sots.ct.gov/CONCORD  (accessed June 20, 2016) (showing 
"Business ID" for "American Nedicine Licensing Board, Inc." with 
"Old Name" of "Naturopathic National Council, Inc."). 

16  Instead, Plaintiff now calls herself "Doctor of I1edicine, 
N.D." 
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moved to dismiss the complaint, and the district court 
granted their motion. The Eleventh Circuit affirmed, 
holding as follows: 

States retain the police power to regulate pro-
fessions, such as the practice of medicine. Wat-
son v. State of Maryland, 218 U.S. 173, 176, 30 
S.Ct. 644, 646, 54 L.Ed. 987 (1910) (recogniz-
ing the authority of the states to regulate the 
practice of medicine). Betancur offers no ra-
tional argument that her ownership of the 
mark "Naturopathic National Council, Inc." 
preempts the authority of Florida to regulate 
and license the practice of naturopathy. 
Betancur's complaint of trademark infringe-
ment, which is based on her argument that 
the Council has the exclusive right to regulate 
the practice of naturopathy, also is meritless. 

296 F. App'x at 763-64. 

Furthermore, the Eleventh Circuit found that 
"Betancur's complaint that Florida violated her civil 
rights also fail[ed]" in that the Florida state statute 
was "not an arbitrary or unreasonable regulation that 
violated Betancur's right to equal protection." Id. at 
764. Finally, "because Betancur ha[d] no right under 
Florida law to be granted a [medical] license and ha [d] 
no liberty or property interest protected by due pro-
cess," her "final argument that the refusal to license 
naturopaths deprive[d] her of the opportunity to pur-
sue her livelihood [did] not, as she contend[ed], impli-
cate the Thirteenth Amendment, which prohibits 
forced servitude." Id. 
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2. Jonson v. State of Washington, No. 
2:15-cv-00501 (W.D. Wa. 2015) 

In addition, in the District of Washington, C. Hugh 
Jonson, one of Plaintiff's licensees of I4edicine, recently 
brought an action much like the one at bar; and the 
district court dismissed all claims with prejudice. See 
Jonson v. State of Washington, No. 2:15-cv-00501 (WD. 
Wa. 2015), at Doc. 30 (unpublished "Order on Motion 
to Dismiss," dated June 23, 2015). In that case, Jonson 
alleged that, as a licensee of the "American Iedicine 
Licensing Board, Inc.," he should be permitted to prac-
tice "JJedicine," an "alternative health care" on Wash-
ington State residents. Id., Doc. 17 (Amended 
Complaint, 111, 10). 

Jonson asserted that the American J4edicine Li-
censing Board operated under the authority of the 
same trademark at issue in this action, which was reg-
istered on March 30, 2010 and amended on June 25, 
2013. Id., 1 2. As in the case at bar, Jonson argued that 
the State regulatory agency - the Washington State 
Department of Health - should not be allowed to pre-
vent him from practicing "IJedicine" under its regula-
tory provisions. In so doing, he claimed violations of the 
10th Amendment and Supremacy Clause; the Lanham 
Act, 15 U.S.C. § 1125; 42 U.S.C. § 1983; the Dormant 
Commerce Clause; the Thirteenth Amendment; and 
Washington's "Health Professions Uniform Discipli-
nary Act" (UDA), Wash. Rev. Code 18.130, which pro-
vides that the unlicensed practice of a health 
profession constitutes a crime (Wash. Rev. Code 
§ 18.130.190). The district court dismissed Jonson's 



action with prejudice for failure to state a claim pursu-
ant to Rule 12(b)(6), Fed. R. Civ. P., and specified that 
"amendment would be futile." Doc. 30, at 4. In so ruling, 
the court held that "the registration of trademarks 
does not even arguably conflict with the state regula-
tion of medicine." Id. at 3. Moreover, even "[i]f  Plaintiff 
is licensed to use the mark, . . . he is not thereby li-
censed to practice medicine as the state defines that 
practice for the health and safety of its residents." Id. 
Finally, none of Plaintiff's "disparate constitutional 
claims which he claim[ed] permit him to practice 'I'4ed-
icine'. . . r[ose] to the level of plausibility." Id. 

Upon appeal, the Ninth Circuit stated that "[a] re-
view of the record and the responses to the order to 
show cause indicates that the questions raised in this 
appeal are so insubstantial as not to require further 
argument." Doc. 35 ("Order of U.S.C.A.") (Case No. 15-
35584) (citing United States v. Hooton, 693 F.2d 857, 
858 (9th Cir. 1982) (per curiam)). "Accordingly, [the 
Ninth Circuit] summarily affirm[ed] the district 
court's order." Id.; see also Doc. 36 ("Mandate of 
U.S.C.A.," dated February 18, 2016). 

D. Plaintiff's Present Legal Claims 

In the case at bar, Plaintiff pursues the following 
claims: violation of the Lanham Act, unfair competi-
tion pursuant to the Sherman Antitrust Act and Con-
necticut's Unfair Trade Practices Act, violation of her 
civil rights under 42 U.S.C. § 1983 (under the Four-
teenth Amendment), preemption by the Supremacy 
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Clause and federal trademark law, and violation of the 
Dormant Commerce Clause. The Court will summarize 
each claim briefly. 

1. Lanham Act 
Plaintiff attempts to frame her first claim under 

the Lanham Act. In general, that statute "permits one 
competitor to sue another for unfair competition aris-
ing from false or misleading product descriptions." 
POM Wonderful LLC v. Coca Cola Co., 134 S. Ct. 2228, 
2230 (2014) (citing 15 U.S.C. § 1125). Plaintiff alleges 
that the "State of Connecticut Department of Public 
Health is usurping the federal authority by attempting 
to trade on the recognition of the distinctive mark Doc-
tor of IJedicine in violation of Section 43(c) of the Lan-
ham Act." Doc. 1, 1 20. She asserts that by issuing the 
trademark, the federal government established the 
practice of f4edicine, and the Connecticut Department 
of Public Health "is interfering with the [Iedicine] 
trademark [by] unduly burdening interstate com-
merce."Id., 1 2 1.  Furthermore, she alleges that the De-
partment is "blurring [the trademark's] inherent 
distinctiveness by recklessly superimposing their im-
pression with the Tradename Medicine.1117  Id. In 

17  In her brief in opposition to Defendants' motion to dismiss, 
Plaintiff argues that "Defendants are falsely claiming that Plain-
tiff is practicing mainstream medicine instead of alternative med-
icine in an attempt to take illegitimate control of the mark Doctor 
of Nedicine.®" Doc. 36, at 5. She attempts to distinguish "1edi-
cine" as the practice of "alternative medicine," as opposed to "con-
ventional medicine." Id. She fails to address, however, that the 
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addition, Plaintiff asserts that Investigative Supervi-
sor Anderson has violated 15 U.S.C. § 1125(a)(1)(A) by 
causing "trade identity confusion by attempting to 
overthrow the trademark Doctor of Jedicine through 
false and misleading representation of Plaintiff's pro-
fession."18  Id., 1 27. 

2. Unfair Competition 

As to her federal claims under the Sherman 
Antitrust Act,15 U.S.C. § 1, Plaintiff alleges that De-
fendants have impaired her ability to compete in 
the medical field.'9  Specifically, she alleges that 

State is entitled to define medicine for the purpose of protecting 
the public safety. 

18  15 U.S.C. § 1125(a)(1)(A) of the Lanham Act states, in rel-
evant part: 

(1) Any person who, on or in connection with any 
goods or services, or any container for goods, uses in 
commerce any word, term, name, symbol, or device, or 
any combination thereof, or any false designation of 
origin, false or misleading description of fact, or false or 
misleading representation of fact, which - 

(A) is likely to cause confusion, or to cause mis-
take, or to deceive as to the affiliation, connection, 
or association of such person with another person, 
or as to the origin, sponsorship, or approval of his 
or her goods, services, or commercial activities by 
another person,. . 

shall be liable in a civil action by any person who be-
lieves that he or she is or is likely to be damaged by 
such act. 

19  The Sherman Antitrust Act provides: 
Every contract, combination in the form of trust or oth-
erwise, or conspiracy, in restraint of trade or commerce 
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Defendants have interfered with her trademark in vi-
olation of Section 1 of the Sherman Antitrust Act, 
thereby unreasonably restricting her trade. Doc. 1, 
1 22. She concludes that "[s]uch  restraint on trade is 
unconstitutional because it interferes with interstate 
commerce and invades the federal government's exclu-
sive right to regulate interstate commerce.  1120  Id. 

Plaintiff also claims that Defendants are violating 
Section 2 of the Sherman Antitrust Act with their 
"dangerous intent on monopolizing the health care in-
dustry through anticompetitive conduct." Id. She 
claims, in particular, that "Defendants are making it 
impossible for [her] to engage in fair competition by re-
stricting the trademark Doctor of Redicine®." Id. 

Finally, Plaintiff alleges that Defendants have vi-
olated the Connecticut Unfair Trade Practices Act 
("CUTPA"), Conn. Gen. Stat. § 42-110b(a). That statute 
provides: "No person shall engage in unfair methods of 
competition and unfair or deceptive acts or practices in 
the conduct of any trade or commerce." Conn. Gen. St. 
§ 42-110b(a). "Any person who suffers any ascertaina-
ble loss of money or property, real or personal, as a 

among the several States, or with foreign nations, is de-
clared to be illegal. 

15 U.S.C. § 1. 
20 As Defendants noted, "medicine is not a trademark," but 

rather defined in Connecticut as the practice of "diagnosing, oper-
ating or prescribing for any injury, deformity, ailment or disease, 
actual or imaginary, of another person," Conn. Gen. Stat. § 20-9. 
Doc. 28-1, at 9 n. 8. Moreover, "none of the Defendants are medical 
practitioners actively involved in the practice of medicine." Id. 
n.9. 
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result of the use or employment of a method, act or 
practice prohibited by section 42-110b, . may bring an 
action" to recover actual damages, punitive damages, 
and equitable relief. Conn. Gen. Stat. § 42-110g(a). In 
the case at bar, Plaintiff alleges that the "State of Con-
necticut Department of Public Health is in violation of 
the rules of unfair trade practices by attempting to 
eliminate [its] direct competitor, thereby, preventing 
competition." Doc. 1, 122. 

3., Preemption Claims 
Plaintiff claims, in conclusory fashion, that Con-

necticut is preempted by the Supremacy Clause of the 
United States Constitution and by federal trademark 
law from regulating the practice of IJedicine.21  Doc. 1, 
11 23-26, 32. In support, she alleges that "[t]he United 
States Patent and Trademark Office has the Congres-
sional power under the Commerce Clause to license 
I4edicine physicians." Id., 123. In addition, Plaintiff al-
leges that Congress, through the United States Patent 
and Trademark Office, has established ISiedicine; and 
acts of Congress preempt conflicting state law. Id., 
¶ 24. Plaintiff alleges that Connecticut may not, there-
fore, regulate 1edicine because it is already regulated 
by federal trademark law. Id., 1 26. 

21  The Supremacy Clause provides, in pertinent part, that 
the United States "Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof. . . shall be the 
supreme Law of the Land. . . ." U.S. Const. art. VI, cl. 2. 
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4. Section 1983 (Fourteenth Amend-
ment) Claim 

In addition, Plaintiff alleges that Defendants have 
violated the Fourteenth Amendment of the Constitu-
tion.22  Doc. 1, 1 28. Citing this amendment, Plaintiff 
simply asserts that the Connecticut's Department of 
Public Health officials have "deprived [her of] the free-
dom to practice her profession for which she holds a 
federal license, in violation of her civil rights.1123  Id. She 
alleges that the "state should not be interfering with 
[her] occupation" because the state has "already deter-
mined that I1edicine does not pose risk of harm." Id. In 
short, she argues that "Defendants are invalidating 
[her] economic freedoms," and in particular, impeding 
her "freedom of contract within state government re-
strictions."Id. Plaintiff concludes that "[tlhe aforemen-
tioned acts are equivalent to Constitutional Tort[s] 

22  Section 1 of the Fourteenth Amendment states: 
All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal 
protection of the laws. 

U.S. Const. amend. XIV. 
23  It is unclear from Plaintiff's Complaint which Fourteenth 

Amendment right she seeks to redress (e.g., due process, a liberty 
interest, equal protection). However, at one point she refers to an 
"inalienable" right of a citizen as the "liberty of contract." Doc. 1, 
¶28. 
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pursuant to 42 U.S.C. § 1983 for deprivation of Plain-
tiff's rights under the United States constitution." Id. 

Furthermore, Plaintiff alleges that individual de-
fendants Mullen and Anderson violated her § 1983 
rights by "acting under color of law." In particular, she 
alleges that Mullen unlawfully "refus[ed] to remedy 
the violations of Plaintiff's rights." Id. Plaintiff further 
asserts that both Mullen and Anderson "exceeded their 
statutory powers or acted unconstitutionally by at-
tempting to overthrow the federal authority." Id. In 
support, Plaintiff cites the Lanham Act provision 
which states that the ownership of a valid registered 
trademark is "a complete bar to an action against that 
person, with respect to that mark," brought "by an-
other under the common law or a statute of a State." 
Id. (quoting 15 U.S.C. § 1125(a)(2)(6)). 

5. Dormant Commerce Clause Claim 

Finally, Plaintiff asserts a claim under the 
"Dormant Commerce Clause." "The negative or 
dormant implication of the Commerce Clause prohibits 
state taxation or regulation that discriminates against 
or unduly burdens interstate commerce and thereby 
impedes free private trade in the national market-
place." Gen. Motors Corp. v. Tracy, 519 U.S. 278, 287 
(1997) (citations, internal quotation marks, and brack-
ets omitted). See also Selevan v. New York Thruway 
Auth., 584 F.3d 82, 90 (2d Cir. 2009). 

In her Complaint, Plaintiff alleges that "Defend-
ants are in violation of the Dormant Commere [sic] 
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Clause by attempting to usurp the licensing author-
ity of the American ITedicine Licensing Board, Inc., 
thereby interfering with Plaintiff's license that is in-
herent to the rights under U.S. Certification Mark, 
Reg. No. 3,765,779 as authorized under Section 1(a) of 
the Trademark Act." Doc. 1, 129. She further alleges 
that Defendants are preempted from investigating 
her lTedicine activities under the Dormant Commerce 
Clause. 

III. DISCUSSION 
Defendants move to dismiss Plaintiff's action on 

three bases: (1) insufficiency of service of process, Fed. 
R. Civ. P. 12(b)(5); (2) sovereign immunity, which 
equates with lack of subject matter jurisdiction, Fed. 
R. Civ. P. 12(b)(1); and failure to state a claim upon 
which relief may be granted, Fed. R. Civ. P. 12(b)(6). 
The Court will examine each of these grounds for dis-
missal. 

A. Rule 12(b)(2) - Insufficient Service of 
Process as to All Defendants 

Defendants' first argument for dismissal of Plain-
tiff's Complaint asserts that Jackson failed to effect 
proper service upon Defendants and, therefore, the 
Court lacks personal jurisdiction over them. Specifi-
cally, Defendants claim that Plaintiff never properly 
served the Department, Mullen, or Anderson with the 
summons and complaint under Rules 4(e) or 40), Fed. 
R. Civ. P., and/or under Conn. Gen. Stat. § 52-57. 
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1. Standard of Law 

In the absence of proper service, a district court 
lacks personal jurisdiction over those defendants not 
properly served. Licci ex rel. Licci v. Lebanese Cana-
dian Bank, SAL, 673 F.3d 50, 59 (2d Cir. 2012). In ad-
dition, "there must be a statutory basis for personal 
jurisdiction that renders such service of process effec-
tive." 673 F.3d at 59. "The available statutory bases in 
federal courts are enumerated by Federal Rule of Civil 
Procedure 4(k)," which provides that "[s]erving a sum-
mons . . . establishes personal jurisdiction over a de-
fendant. . . who is subject to the jurisdiction of a court 
of general jurisdiction in the state where the district 
court is located." Id. at 59-60 (citing Spiegel v. Schul-
mann, 604 F.3d 72, 76 (2d Cir. 2010) ("A district court's 
personal jurisdiction is determined by the law of the 
state in which the court is located.")). The Court must 
look to Connecticut law, as well as to the Federal Rules, 
in determining whether personal jurisdiction may be 
exercised with respect to Defendants. 

"Under Rule 12(b)(5), [Fed. R. Civ. P.,] a party may 
file a motion to dismiss due to insufficiency of service 
of process." Rzayeva v. United States, 492 F.Supp.2d 60, 
74 (D. Conn. 2007). "A motion to dismiss pursuant to 
Rule 12(b)(5) must be granted if the plaintiff fails to 
serve a copy of the summons and complaint on the de-
fendants pursuant to Rule 4 of the Federal Rules [of 
Civil Procedure], which sets forth the federal require-
ments for service." Id. (citing Cole v. Aetna Life & Cas., 
70 F.Supp.2d 106, 110 (D. Conn. 1999)). "Once validity 
of service has been challenged, it becomes the' 
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plaintiff's burden to prove that service of process was 
adequate." Rzayeva, 492 F.Supp.2d at 74 (citing Cole, 
70 F.Supp.2d at 110). 

In particular, pursuant to Rule 4(c), Fed. R. Civ. P., 
as it existed at the relevant time, "[a] summons must 
be served with a copy of the complaint" and "[tihe 
plaintiff is responsible for having the summons and 
complaint served within the time allowed by Rule 
4(m)," i.e., "within 120 days after the complaint is 
filed.  1124  Moreover,  under Rule 4(e), Fed. R. Civ. P., the 
means of serving an individual from whom a waiver of 
service has not been obtained, include "delivering a 
copy of the summons and of the complaint to the indi-
vidual personally;" "leaving a copy of each at the indi-
vidual's dwelling or usual place of abode with someone 
of suitable age and discretion who resides there;" or 
"delivering a copy of each to an agent authorized by 
appointment or by law to receive service of process." 
Fed. R. Civ. P. 4(e) (2)(A)-(C). 

In addition, as to a state agency, such as the Con-
necticut Department of Public Health, Rule 4(j), Fed. 
R. Civ. P., dictates that, absent a waiver of service, that 
agency may be served by "delivering a copy of the sum-
mons and of the complaint to its chief executive of-
ficer;" or by "serving a copy of each in the manner 

24  The amendment to Rule 4(m), Fed. R. Civ. P., shortening 
"the presumptive period for serving a defendant from 120 days to 
90 days" became effective on December 1, 2015. See "Committee 
Notes to Rule 4 - 2015 Amendment." Therefore, when Plaintiff 
attempted service in May of 2015, the former 120-day period of 
Rule 4(m) was in effect. 
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prescribed by that state's law for serving a summons 
or like process on such a defendant." Fed. R. Civ. P. 
40)(2)(A)-(B). With respect to the latter form of service, 
the applicable state law, Conn. Gen. Stat. § 52-64, sets 
forth the proper manner of service against the state 
and its employees, in their official capacity. That stat-
ute provides, in relevant part: 

(a) Service of civil process in any civil action 
or proceeding maintainable against ... the 
state or against any institution, board, com-
mission, department or administrative tribu-
nal thereof,  or against any officer, servant, 
agent or employee of the state or of any such 
institution, board, commission, department or 
administrative tribunal, as the case may be, 
may be made by a proper officer (1) leaving a 
true and attested copy of the process, includ-
ing the declaration or complaint, with the At-
torney General at the office of the Attorney 
General in Hartford, or (2) sending a true and 
attested copy of the process, including the 
summons and complaint, by certified mail, re-
turn receipt requested, to the Attorney Gen-
eral at the office of the Attorney General in 
Hartford. 

2. Facts Regarding Service 

In the case at bar, Plaintiff sued the Connecticut 
Department of Public Health, Jewel Mullen, in her of- 
ficial capacity as Commissioner of the Department, 
and Investigations Supervisor Adrienne Anderson in 
her official and individual capacities. To properly serve 
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the Department and the two public officials in their of-
ficial capacities, Plaintiff was required to serve a true 
and attested copy of the process (summons and com-
plaint) on the Attorney General in Hartford. See Conn. 
Gen. Stat. § 52-64(a). A review of the proof of service 
Plaintiff filed with the Court reveals that, as Defend-
ants point out, "Plaintiff has not served the Attorney 
General's Office." Doc. 28-1, at 13. Instead, the Proof of 
Service •states that the server, Zairon Rabim, at-
tempted service on the State Department of Public 
Health on May 26, 2105 [sic] and such service was not 
effected. Doe. 8. No address was indicated on the actual 
Proof of Service, which simply states that the Depart-
ment "attempted to avoid service and refused to sign." 
Id. However, in conjunction with her "Returns of Ser-
vice," Plaintiff filed certified mail receipts showing 
that she sent service to the Defendants at "410 Capital 
Ave., MS #12HSR, P.O. Box 340308, Hartford, CT 
06134. 25  Doe. 9. The Department concedes that "no one 
accepted service of the complaint and summons" at 
said premises, Doc. 28-1, at 13, but this was because 
service must, pursuant to Conn. Gen. Stat. § 52-64, be 
made upon the Attorney General's Office. 

Similarly, with respect to Commissioner Mullen, 
service was deficient in that it was made by certified 
mail to the Department at 410 Capitol Avenue in Hart-
ford. One "L. Guilford," who is not an authorized agent 

25  The Court takes judicial notice of the Department of Public 
Health's mailing address, as provided on its website, as "410 Cap-
itol Avenue, P.O. Box 340308, Hartford, CT 06134." See http:// 
www.ct.gov/dph.  
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to accept service for Mullen, accepted service. See Doc. 
6. Again, such service did not comport with Conn. Gen. 
Stat. § 52-64, which dictates that service upon an of-
ficer of a state department must be made on the Attor-
ney General's Office. 

Finally, service upon investigative supervisor An-
derson was made upon the Department by certified 
mail to the 410 Capital Avenue address. It was left 
with a "Marybeth Mendez," who is not an authorized 
agent for service upon Anderson. With respect to her 
official capacity as an investigative officer,  Anderson 
must be served via the Attorney General's Office in 
Hartford. See Conn. Gen. Stat. § 52-64. In her individ-
ual capacity, Anderson must be served personally at 
her dwelling or place of abode, Fed. R. Civ. P. 4(e)(2)(A)-
(C). Accordingly, service was insufficient on each and 
all of the Defendants. 

In general, under Rule 4(m), Fed. R. Civ. P., as writ-
ten at the relevant time, "[i]f a defendant is not served 
within 120 days after the complaint is filed, the court 
- on motion or on its own after notice to the plaintiff—
must dismiss the action without prejudice against that 
defendant or order that service be made within a spec-
ified time.1126  Under the present circumstances, the 
Court lacks jurisdiction over defendants who were not 
properly served and, after the expiration of 120 days, 
must either dismiss the action without prejudice or or-
der service by a set deadline. See Fed. R. Civ. P. 4(m); 

26  See n.24, supra. 
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Eiden v. McCarthy, 531 F.Supp. 2d 333, 343 (D. Conn. 
2008). 

When the plaintiff is a pro se litigant, as in this 
action, the Court generally exercises leniency in the in-
terest of justice and sets a final deadline for service. 
For example, in her pro se capacity, Plaintiff may have 
failed to comprehend the full details of the service re-
quirements under Federal Rule 4 of Civil Procedure 
and Conn. Gen. Stat. § 52-57(a). For instance, Plaintiff 
may not have realized the necessity of serving the offi-
cial Defendants by serving the Attorney General's Of-
fice in Hartford. After all, it would strain credulity to 
conclude that Plaintiff intentionally incurred time and 
expense to send certified mail and/or to secure an of-
ficer for service to purposely effect imperfect, and thus 
legally void, service. Therefore, although Plaintiff has 
failed to make proper service, the Court might be in-
clined, in the interest of justice, to allow her one final 
attempt to make proper service. However, as set forth 
below, the Court must first consider whether Plain-
tiff's claims are barred by the Eleventh Amendment 
and/or fail to state claims upon which relief may be 
granted. If so, her action must, in any event, be dis-
missed. 

B. Lack of Subject Matter Jurisdiction, 
Fed. R. Civ. P. 12(b)(1) - Sovereign Im-
munity under the Eleventh Amendment 

"A case is properly dismissed for lack of subject 
matter jurisdiction under Rule 12(b)(1) when the 
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district court lacks the statutory or constitutional 
power to adjudicate it." Luckett v. Bure, 290 F.3d 493, 
496 (2d Cir. 2002) (internal quotation marks and cita-
tions omitted). 

The Eleventh Amendment of the United States 
Constitution provides: 

The Judicial power of the United States shall 
not be construed to extend to any suit in law• 
or equity, commenced or prosecuted against 
one of the United States by Citizens of an-
other State, or by Citizens or Subjects or any 
Foreign State. 

U.S. Const. amend. XI. Because the United States Su-
preme Court has interpreted the language of the Elev-
enth Amendment to bar federal jurisdiction over suits 
against states, this amendment, when applicable, de-
prives the Court of subject matter jurisdiction, Fed. R. 
Civ. P. 12(b)(1). See Kimel v. Florida Board of Regents, 
528 U.S. 62, 73 (2000). See also Benoit v. Connecticut 
Dep't of Motor Vehicles, No. 3:10-CV-1007 (JBA), 2012 
WL 32962, at *2  (D. Conn. Jan. 6, 2012); Pham v. Con-
necticut Dept of Children & Families, No. 3:09-CV-
1869 (CFD), 2010 WL 4167217, at *2  (D. Conn. Oct. 15, 
2010). "State immunity extends to state agencies and 
to state officers who act on behalf of the state." Bur-
nette v. Carothers, 192 F.3d 52, 57 (2d Cir. 1999) (citing 
Puerto Rico Aqueduct & SewerAuth. v. Metcalf & Eddy, 
Inc., 506 U.S. 139, 142-47 (1993)). Thus, when the state 
is the real party in interest, the Eleventh Amendment 
generally bars federal court jurisdiction over an action 
against a state official acting in his or her official 
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capacity. Pennhurst State School & Hosp. v. Halder-
man, 465 U.S. 89,101-02 (1984).27  

Federal district courts are courts of limited juris-
diction under Article III, Section 2 of the United States 
Constitution. See, e.g., Chicot Cnty. Drainage Dist. [sic] 
Baxter State Bank, 308 U.S. 371, 376 (1940), reh'g de-
nied, 309 U.S. 695 (1940). Therefore, "[dietermining  the 
existence of subject matter jurisdiction is a threshold 
inquiry and a claim is properly dismissed for lack of 
subject matter jurisdiction under Rule 12(b)(1) when 
the district court lacks the statutory or constitutional 
power to adjudicate it." Morrison v. Nat'l Australia 
Bank Ltd., 547 F.3d 167, 170 (2d Cir.2008) (quoting 
Arar v. Ashcroft , 532 F.3d 157, 168 (2d Cir. 2008) (inter-
nal citations and quotation marks omitted)). "A plain-
tiff asserting subject matter jurisdiction has the 
burden of proving by a preponderance of the evidence 
that it exists."Makarova v. United States, 201 F.3d 110, 
113 (2d Cir. 2000) (citing Malik v. Meissner, 82 F.3d 
560, 562 (2d Cir. 1996)). See also Tomasko v. W. Con-
necticut State Univ., No. 3:11-CV-1020 (CSH), 2012 WL 
877293, at *1  (D. Conn. Mar. 14, 2012). 

In this action, Plaintiff asserts various claims, in-
cluding three under federal statutes: 42 U.S.C. § 1983, 
the Lanham Act, and the Sherman Antitrust Act. In 

27  A notable exception to this rule was created by the United 
States Supreme Court in Ex Parte Young, 209 U.S. 123 (1908), 
holding that the Eleventh Amendment does not bar suits for pro-
spective relief against state officials acting in violation of federal 
law because such action is not considered an action of the state. 
See also Burnette v. Carothers, 192 F.3d 52, 57 n.3 (2d Cir. 1999). 
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each, she has named as defendant the State of Con-
necticut Department of Health, referred to herein as 
the "Department," state employees Mullen and Ander-
son in their official capacities (as Commissioner and 
Investigations Supervisor, respectively) and Anderson 
in her individual capacity.28  For the reasons set forth 
below, these claims are all barred and/or fatally defec-
tive. 

1. Section 1983 

With respect to Plaintiff's § 1983 claim, "under the 
Eleventh Amendment, States enjoy an immunity from 
suit in federal court by all private parties for all causes 
of action, including suits arising under federal stat-
utes." Gaynor v. Martin, 77 F. Supp. 2d 272, 281 (D. 
Conn. 1999) (citing Pennhurst State Sch. and Hosp. v. 
Halderman, 465 U.S. 89, 98 (1984)). In particular, "[it 
is well established that Congress did not abrogate 
state sovereign immunity in enacting 42 U.S.C. 
§ 1983." Sargent v. Emons, 582 F.App'x 51, 52 (2d Cir. 
2014) (summary opinion, citing Quern v. Jordan, 440 
U.S. 332, 345 (1979) and holding "the district court cor-
rectly found that the Eleventh Amendment bars 
[plaintiff's] suit against the Judicial Branch of the 
State of Connecticut"). See also Dube v. State Univ. of 
New York, 900 F.2d 587, 594-95 (2d Cir. 1990) (holding 

28  The Department of Public Health is a Connecticut State 
agency. "There is established a Department of Public Health." 
Conn.Gen. Stat. 19a-la. 
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Eleventh Amendment bars a Section 1983 action 
against the State). 

Furthermore, Eleventh Amendment "immunity 
applies to State agencies and departments, as well." 
Gaynor, 77 F.Supp. 2d at 281. And because "official ca-
pacity suits are regarded as another form of claim 
against the State itself, the Eleventh Amendment like-
wise bars actions instituted against individually 
named State officials sued in their official capacities." 
Id. (citing Kentucky v. Graham, 473 U.S. 159, 166 
(1985)).29  See also Berman Enter., Inc. v. Jorling, 3 F.3d 
602, 606 (2d Cir. 1993) ("To the extent that the [Section 
19831 suit sought damages from defendants in their of-
ficial capacities, dismissal under the eleventh amend-
ment was proper because a suit against a state official 
in his official capacity is, in effect, a suit against the 
state itself; which is barred."). 

On the other hand, the Eleventh Amendment does 
not preclude suits against state officers in their official 
capacity for prospective injunctive relief to prevent a 
continuing violation of federal law. Ex parte Young, 209 
U.S. 123, 155-56 (1908). See also Henrietta D. v. Bloom-
berg, 331 F.3d 261, 287 (2d Cir. 2003); Credle Brown v. 
Connecticut, 502 F. Supp. 2d 292, 298 (D. Conn. 2007), 
adhered to on reconsideration, 246 F.R.D. 408 (D. Conn. 
2007). 

Moreover, "state officials sued in their individual 
capacities are not immune from personal liability 

29 See further discussion of exceptions to Eleventh Amend-
ment immunity at Part III.B.4., infra. 
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pursuant to § 1983." Credle-Brown, 502 F.Supp.2d at 
299-300 (citing Hafer v. Melo, 502 U.S. 21, 31 (1991)). 
In particular, "damages awards against individual de-
fendants under § 1983 are permissible" because 
although "imposing personal liability on state officers 
may hamper their performance of public duties[,1 
such concerns are properly addressed within the 
framework of our personal immunity jurisprudence." 
Credle-Brown, 502 F.Supp. 2d at 299-300 (citing Hafer, 
502 U.S. at 30-31). 

2. Lanham Act 
Just as the Eleventh Amendment precludes suits 

against the State in § 1983 actions, such immunity also 
exists with respect to the Lanham Act, 15 U.S.C. 
§ 1125(a), and the Sherman Act, 15 U.S.C. § 1. First, 
with respect to the Lanham Act, the United States Su-
preme Court reaffirmed its holding in Seminole Tribe 
v. Florida, 517 U.S. 44 (1996), that the "power to regu-
late Commerce conferred by Article I of the Constitu-
tion gives Congress no authority to abrogate state 
sovereign immunity.  1130  College Say. Bank v. Florida 
Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 
666, 671 (1999). In particular, the language of the Lan-
ham Act that provides for actions against the state, 

° As the United States Supreme Court declared in Seminole 
Tribe, "For over a century we have reaffirmed that federal juris-
diction over suits against unconsenting States 'was not contem-
plated by the Constitution when establishing the judicial power 
of the United States.'" 517 U.S. at 54 (quoting Hans v. Louisiana, 
134 U.S. 1, 15 (1890)). 
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under the Trademark Remedy Clarification Act, did 
not validly abrogate the State's sovereign immunity. 
College Say. Bank, 527 U.S. at 671-75. See also Radolf 
v. Univ. of Conn., 364 F. Supp. 2d 204, 209 (D. Conn. 
2005) (in action including claims that defendants vio-
lated plaintiff's rights under § 43(a) of the Lanham 
Act, 11 U.S.C. § 1125(a), "the Court note[d] from the 
record before the Court and as confirmed at oral argu-
ment, that because of Eleventh Amendment state sov-
ereign immunity, [plaintiff] ha[d] wisely abandoned 
any and all federal claims against Defendants Univer-
sity of Connecticut ('UConn' or the 'University') and 
UCHC, as well as any and all claims for money dam-
ages against the Defendants in their official capaci-
ties"). Accord Utah Republican Party v. Herbert, 141 
F.Supp.3d 1195, 1200 (D. Utah 2015) ("College Savings 
Bank made clear that the Trademark Remedy Clarifi-
cation Act did not abrogate sovereign immunity for ac-
tions brought under the Lanham Act"); Virginia 
Polytechnic Inst. & State Univ. v. Hokie Real Estate, 
Inc., 813 F. Supp. 2d 745, 752 (WD. Va. 2011) (State 
university did not waive its Eleventh Amendment sov-
ereign immunity by participating in federally regu-
lated trademark process regulated by the Lanham 
Act); Bd. of Regents of Univ. of Wisconsin Sys. v. Phoe-
nix Software Intl, Inc., 565 F. Supp. 2d 1007, 1013 
(WD. Wis. 2008) ("As a branch of the state, plaintiff en-
joys sovereign immunity from trademark infringement 
suits.11 ).31  

31  Revd on other grounds, 653 F.3d 448 (7th Cir. 2011). 
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Furthermore, the Department and its employees, 
in their official capacities, are entitled to sovereign im-
munity pursuant to the Eleventh Amendment as to a 
Sherman Act claim.32  In Seminole Tribe v. Florida, the 
United States Supreme Court clarified that Congress 
may only  -abrogate a State's sovereign immunity if: 1) 
Congress has "unequivocally expressed its intent to ab-
rogate the immunity," and 2) if Congress has acted 
"pursuant to a valid exercise of power." 517 U.S. at 55. 

With respect to the Sherman Act, the antitrust 
statutes do not contain a clear intent to subject states 
to federal court jurisdiction and liability. See 15 
U.S.C.A. § 15 (containing no statement of intent by 
Congress to abrogate state sovereign immunity). In ad-
dition, the antitrust laws were passed pursuant to the 
Commerce Clause under Article I of the Constitution. 
California Retail Liquor Dealers Assn v. Midcal Alu-
minum, Inc., 445 U.S. 97, 111 (1980) ("Congress 'exer-
cis[ed] all the power it possessed' under the Commerce 
Clause when it approved the Sherman Act."). The 
Sherman Act was not passed pursuant to Section 5 
of the Fourteenth Amendment. 13 The "Eleventh 

32 Section 1 of the Sherman Act states, "Every contract, com-
bination . . . or conspiracy, in restraint of trade .. . is hereby de-
clared to be illegal." 15 U.S.C. § 1. 

33 The United States Supreme Court has specified that it has 
"held that through the Fourteenth Amendment, federal power ex-
tended to intrude upon the province of the Eleventh Amendment 
and therefore that § 5 of the Fourteenth Amendment allowed Con-
gress to abrogate the immunity from suit guaranteed by that 
Amendment." Seminole Tribe v. Florida, 517 U.S. 44,59 (1996). 
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Amendment restricts the judicial power under Article 
III, and Article I cannot be used, to circumvent the con-
stitutional limitations placed upon federal jurisdic-
tion." Seminole Tribe, 517 U.S. at 72-73. Accordingly, 
unless there is an applicable exception, a State depart-
ment or entity is entitled to Eleventh Amendment im-
munity as to the'Plaintiff's Sherman Act claims. 

As one Court of Appeals neatly summarized: 

[lit is clearly established that the Sherman 
Act does not itself apply to state action. In Par- 
ker v. Brown, 317 'U.S. 341, 350-51 (1943), the 
Supreme Court determined that Congress 
had not meant to require states to comply 
with the Sherman Act. Accordingly, a state is 
free to regulate, or act on its own behalf, in 
ways that are anticompetitive and would not 
be permitted to a private individual. Id. This 
doctrine is so well settled that its rationale 
and underpinnings are scarcely worth dis- 
cussing. See I Areeda & Hovenkamp, Antitrust 
Law, 11221-222 (1997). 

Neo Gen Screening, Inc. v. New England Newborn 
Screening Program, 187 F.3d 24, 28 (1st Cir. 1999) (lat- 
eral citations omitted), cert. denied, 528 U.S. 1061 
(1999).34  

11  The United States Supreme Court concluded in Parker: 
We find nothing in the language of the Sherman Act or 
in its history which suggests that its purpose was to 
restrain a state or its officers or agents from activities 
directed by its legislature. 

317 U.S. at 350-51. 



The Second Circuit has expressly stated that "the 
Sherman Act [does] not apply to anticompetitive re-
straints imposed by the States as an act of govern-
ment."Elec. Inspectors, Inc. v. Viii. of E. Hills, 320 F.3d 
110, 118 (2d Cit 2003)(citation and internal quotation 
marks omitted). See also Freedom Holdings, Inc. v. 
Spitzer, 357 F.3d 205, 223 (2d Cir. 2004) ("A statute 
that permits or compels private parties to engage in 
per se violations of the federal antitrust laws will be 
saved from preemption if: (i) the restraint in question 
is clearly articulated and affirmatively expressed as 
state policy, and (ii) the policy is 'actively supervised' 
by the state itself.") (citation and internal quotation 
marks omitted). 

4. Exceptions to Sovereign Immunity 

State sovereign immunity is not, however, abso-
lute. As set forth supra, a State may consent to suit in 
federal court and/or Congress may abrogate a State's 
Eleventh Amendment immunity under Section 5 of the 
Fourteenth Amendment  .31  See Seminole Tribe v. Flor-
ida, 517 U.S. 44, 54-55(1996). Neither such fact is ap-
plicable in this case. 

However,  as described above, the sovereign im-
munity doctrine also does not bar claims against indi-
vidual defendants sued in their individual capacities. 
Hafer v. Melo, 502 U.S. 21, 25-27 (1991). Finally, the 
Eleventh Amendment permits a plaintiff to sue a state 

35  Connecticut has not waived its Eleventh Amendment im-
munity in this action. 
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official in his official capacity, so long as the plaintiff 
seeks only prospective declaratory or injunctive relief 
to remedy an ongoing violation of federal law. Ex parte 
Young, 209 U.S. 123 (1908). See also Frew ex rel. Frew 
v. Hawkins, 540 U.S. 431, 437 (2004); Edelman v. Jor-
dan, 415 U.S. 651 (1974); In re Deposit ins. Agency, 482 
F.3d 612, 617 (2d Cir. 2007); Fresh Start Substance 
Servs., LLC v. Galvin, 599 F. Supp. 2d 279, 283 (D. 
Conn. 2009). 

5. Qualified Immunity 

"[G]overnment officials performing, discretionary 
functions generally are shielded from liability for civil 
damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights of 
which a reasonable person would have known." Har-
low V. Fitzgerald, 457 U.S. 800, 818 (1982) (citations 
'omitted). Moreover, "where an official's duties legiti-
mately require action in which clearly established 
rights are not implicated, the public interest may be 
better served by action taken 'with independence and 
without fear of consequences." Id. (quoting Pierson v. 
Ray, 386 U.S. 547, 554 (1967)). 

In the context of § 1983 claims for money damages, 
the Second Circuit articulated "[t]wo questions [that] 
inform qualified immunity analysis": 

First, do the facts show that the officer's con-
'duct violated plaintiff's constitutional rights? 
If the answer to this question is no, further in-
quiry is unnecessary because where there is 
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no viable constitutional claim, defendants 
have no need of an immunity shield. But if the 
answer is yes, or at least not definitively no, a 
second question arises: was the right clearly 
established at the time of defendant's actions? 

Zalaski v. City of Hartford, 723 F.3d 382, 388 (2d Cir. 
2013). 

In the case at bar, if Mullen and Anderson exer-
cised discretion in their official capacities as Commis-
sioner and Investigations Supervisor,  respectively, 
their actions neither violated clearly established stat-
utory nor Plaintiff's constitutional rights. In sum, they 
may be shielded from individual liability by qualified 
immunity. 

6. Court's Findings 

Applying the aforementioned precedents, Plain-
tiff's action against the Department, as a state govern-
mental entity, and against Mullen and Anderson in 
their official capacities for money damages, must be 
dismissed as barred by the Eleventh Amendment. 

With respect to injunctive relief against either 
Mullen or Anderson, Plaintiff's Complaint broadly 
states, "[t]his is a cause of action for declaratory judg-
ment, to declare the unconstitutionality of the state 
statute and for injunctive relief to enjoin the Defend-
ants from enforcing the unconstitutional state statute 
pursuant to 42 U.S.C. § 1983." Doc. 1, at 4. Plaintiff also 
states that she seeks injunctive relief from state regu-
lation" and that "Anderson, acting under color of law, 
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threatened to take action against [her] for practicing 
medicine." Id., at 6. In essence, Plaintiff seeks "an in-
junction against [the] enforcement" of Conn. Gen. Stat. 
§ 20-9. Id., at 34. Plaintiff's request for an injunction 
against the individual defendants will thus turn on 
whether Connecticut's regulation of medical licenses 
and investigation of possible violations regarding 
those licenses is unconstitutional. As set forth below, 
because Plaintiff's Complaint fails to state any valid 
claims, her claims for injunctive relief under § 1983 
and/or under the other federal statutes also fail. 

To the extent that Plaintiff requests money dam-
ages against Anderson in her individual capacity, An-
derson is, in any event, shielded by qualified immunity. 
The doctrine of "qualified immunity shields federal 
and state officials from money damages unless a plain-
tiff pleads facts showing: that the official violated a 
statutory or constitutional right, and (2) that right was 
'clearly established' at the time of the challenged con-
duct." Ashcroft v. Al-Kidd, 131 S.Ct. 2074 2080 (2011). 
Specifically, qualified immunity bars suits against 
state officials if their conduct does not violate clearly 
established statutory or constitutional rights of which 
a reasonable person would have known. Pearson v. Cal-
lahan, 555 U.S. 223, 231 (2009). "[T]he existence of im-
munity turns on the objective legal reasonableness of 
the action . . . assessed in light of the legal rules that 
were clearly established at the time it was taken." 
Dube v. State Univ. of New York, 900 F.2d 587, 596 (2d 
Cir. 1990) (citations and internal quotation marks 
omitted). 



Therefore, unless a government official's actions 
are so obviously wrong, in light of- preexisting law, that 
only a plainly incompetent official or one who was 
knowingly violating the law would have done such a 
thing, the government official has immunity from suit. 
See, e.g., Malley v. Briggs, 475 U.S. 335, 341 (1986) ("As 
the qualified immunity defense has evolved, it pro-
vides ample protection to all but the plainly incompe-
tent or those who knowingly violate the law."); 
Messerschmidt v. Millender, 132 S. Ct. 1235, 1244 
(2012) ("Qualified immunity gives government officials 
breathing room to make reasonable but mistaken judg-
ments"). 

The only allegation Plaintiff has stated against 
Anderson is that the Department assigned her to in-
vestigate Plaintiff for the unlicensed practice of medi-
cine, Doc. 1, 17. Such an investigation was 
encompassed within the State's police power to regu-
late the practice of medicine and within the duties of 
Anderson's position. Anderson, by performing her in-
vestigative duties, as mandated by the Connecticut 
legislature, was not "obviously wrong" so is not subject 
to liability for civil damages. Anderson is protected by 
the doctrine of qualified immunity. The claims against 
her in her individual capacity must be dismissed. 

C. Rule 12(b)(6) - Failure to State A Claim 

As set forth below, even if Plaintiff were able to ef-
fect proper service on Defendants and/or Plaintiff's 
claims were not barred by either the Eleventh 
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Amendment and/or qualified immunity, the Court 
would still be required to dismiss this action in its en-
tirety because Plaintiff has failed to state any facially 
plausible claims. Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009). Even exercising leniency toward the pro se com-
plaint, construing Plaintiff's claims liberally and inter-
preting them to raise the strongest argument they 
suggest, the Complaint fails to state any claim upon 
which relief may be granted. 

1. General Standard 
"To survive a [Rule 12(b)(6)] motion to dismiss, a 

complaint must contain sufficient factual matter, ac-
cepted as true, to 'state a claim to relief that is plausi-
ble on its face." Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009) (quoting Bell Ad. Corp. V. Twombly, 550 U.S. 544, 
570 (2007)). "A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is li-
able for the misconduct alleged." Iqbal, 556 U.S. at 678. 
The Second Circuit has consistently adhered to the 
United States Supreme Court's seminal "plausibility" 
standard set forth in Iqbal  .31  See, e.g., Concord Associ-
ates, L.P v. Entm't Properties Trust, 817 F.3d 46, 52 (2d 

36 
- "The plausibility standard is not akin to a 'probability re-

quirement,' but it asks for more than a sheer possibility that a 
defendant has acted unlawfully." Iqbal, 556 U.S. at 678. Thus, 
"[w]here a complaint pleads facts that are 'merely consistent with' 
a defendant's liability, it 'stops short of the line between possibil-
ity and plausibility of 'entitlement to relief." Id. (quoting 
Twombly, 550 U.5. at 557). 
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Cir. 2016); Gomez v. Cty. of Westchester, No. 15-879, 
2016 WL 2956821, at *1  (2d Cir. May 23, 2016). As dis-
cussed more fully infra, in evaluating facial plausibil-
ity, "[p]ro se complaints are to 'be construed liberally 
and interpreted to raise the strongest arguments that 
they suggest." Maki v. New York, 597 F. App'x 36, 36 
(2d Cir. 2015) (quoting Triestman v. Fed. Bureau of 
Prisons, 470 F.3d 471, 474 (2d Cir. 2006)). See also 
Frederick v. Wells Fargo Home Mortg., No. 15-1457, 
2016 WL 2893211, at *1  (2d Cir. May 18, 2016) ("We 
will liberally construe complaints filed pro se to state 
the strongest arguments that they suggest."). 

"[T]he purpose of Federal Rule of Civil Procedure 
12(b)(6) 'is to test, in a streamlined fashion, the formal 
sufficiency of the plaintiff's statement of a claim for 
relief without resolving a contest regarding its sub-
stantive merits." Halebian v. Berv, 644 F.3d 122, 130 
(2d Cir. 2011) (quoting Global Network Commc'ns, Inc. 
v. City of New York, 458 F.3d 150, 155 (2d Cir. 2006) 
(emphasis omitted)). "In ruling on a motion pursuant 

• to Fed. R. Civ. P. 12 (b)(6), the duty of a court is merely 
to assess the legal feasibility of the complaint, not to 
assay the weight of the evidence which might be of-
fered in support thereof." DiFolco v. MSNBC Cable 
L.L.C., 622 F.3d 104, 113 (2d Cir. 2010) (citation and 
internal quotation marks omitted)). "The issue is not 
whether a plaintiff will ultimately prevail but whether 
the claimant is entitled to offer evidence to support the 
claim[]." Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), 
abrogated on other grounds, Harlow v. Fitzgerald, 457 
U.S. 800 (1982). "Indeed it may appear on the face of 
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the pleadings that a recovery is very remote and un-
likely but that is not the test." Id. Accord Walker v. 
Schult, 717 F.3d 119, 124 (2d Cir. 2013); DiFolco, 622 
F.3d at 113. 

In deciding whether to grant a Rule 12(b)(6) dis-
missal, the court "constru[es] the complaint liberally, 
accepting all [well-pleaded] factual allegations in the 
complaint as true, and drawing all reasonable infer-
ences in the plaintiff's favor." Chase Grp. Alliance LLC 
v. NYC. Dept of Fin., 620 F.3d 146, 150 (2d Cir. 2010) 
(citation and internal quotations omitted). "[Whether 
a complaint states a plausible claim for relief will [ul-
timately] . . . be a context-specific task that requires 
the reviewing court to draw on its judicial experience 
and common sense." Iqbal, 556 U.S. at 663-64. When 
"well-pleaded factual allegations" are present, "a court 
should assume their veracity and then determine 
whether they plausibly give rise to an entitlement to 
relief." 556 U.S. at 679. Thus, factual disputes do not 
factor into a plausibility analysis under Iqbal and its 
progeny. 

"Although all allegations contained in the com-
plaint are assumed to be true, this tenet is 'inapplica-
ble to legal conclusions." LaMagna v. Brown, 474 
F. App'x 788, 789 (2d Cir. 2012) (quoting Iqbal , 556 U.S. 
at 678). See also Amaker v. New York State Dept. of 
Corr. Servs., 435 F. App'x 52, 54 (2d Cir. 2011) (same). 
The Court is thus not "bound to accept conclusory alle-
gations or legal conclusions masquerading as factual 
conclusions." Faber v. Metro. Life Ins. Co., 648 F.3d 98, 
104 (2d Cir. 2011) (quoting Rolon v. Henneman, 517 
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F.3d 140, 149 (2d Cir. 2008) (internal quotation marks 
omitted)). Consequently, "[t]hrèadbare recitals of the 
elements of a cause of action, supported by mere con-
clusory statements, do not suffice." Iqbal, 556 U.S. at 
678 (citing Twombly, 550 U.S. at 555). 

2. Pro Se Complaint 

When the complaint has been filed pro Se, the 
plaintiff is "entitled to special solicitude" and the court 
construes "his [or her] pleadings 'to raise the strongest 
arguments that they suggest.' " Fowikes v. Ironworkers 
Local 40, 790 F.3d 378, 387 (2d Cir. 2015) (quoting Tn-
estman v. Fed. Bureau of Prisons, 470 F.3d 471, 477 (2d 
Cir. 2006)). "[D]ismissal of a pro se claim as insuffi-
ciently pleaded is appropriate only in the most unsus-
tainable of cases." Fowikes, 790 F.3d at 387(quoting 
Boykin v. KeyCorp, 521 F.3d 202,216 (2d Cir. 2008)). In 
other words, "however inartfully pleaded, a pro se com-
plaint may not be dismissed under Rule 12(b)(6) unless 
it appears beyond doubt that the plaintiff can prove no 
set of facts in support of his claim which would entitle 
him to relief." Posr v. Court Officer Shield No. 207, 180 
F.3d 409, 413-14 (2d Cir. 1999) (quoting Haines v. 
Kerner, 404 U.S. 519, 520-21 (1972)). 

"At the same time, a pro se complaint must allege 
enough facts to state a claim to relief that is plausible 
on its face." Fowlkes, 790 F.3d at 387 (citation and in-
ternal quotation marks omitted). See also Walker, 717 
F.3d at 124 ("Nonetheless, a pro se complaint must 
state a plausible claim for relief.") (citing Harris v. 
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Mills, 572 F.3d 66, 73 (2d Cir. 2009)). In particular, pro 
se litigants are obligated to comply with the minimal 
standards of notice pleading under Rule 8, Fed. R. Civ. 
P.37  See, e.g., Nielsen v. Rabin, 746 F.3d 58, 63 (2d Cir. 
2014). Ultimately, "the rule in favor of liberal construc-
tion cannot save pro se litigants who do not present 
cognizable arguments." Collins v. Blumenthal, 581 
F. Supp. 2d 289,291 (D. Conn. 2008). 

3. Plaintiff's Claims 
a. Lanham Act and Preemption Claims 

First, Plaintiff has alleged no plausible claims un-
der the Lanham Act, 15 U.S.C. § 1125, and no plausible 
claims with respect to preemption. Plaintiff cannot al-
lege facts to prove that federal trademark law 
preempts the state's right to regulate the practice of 
medicine as defined by the state. Rather, as Plaintiff 
was previously informed in Betancur, her action before 
the Eleventh Circuit, there is and can be "no rational 
argument" that Plaintiff's ownership of the ITedicine 
trademark "preempts the authority of [the State] to 
regulate and license the practice of naturopathy," 

31 Rule 8 of the Federal Rules of Civil Procedure mandates 
that a complaint "contain . . . a short and plain statement of the 
claim showing that the pleader is entitled to relief." Fed. R. Civ. P. 
8(a)(2). The pleading standard set forth in Rule 8 "does not require 
'detailed factual allegations,' but it demands more than an una-
dorned, the-defendant-unlawfully-harmed-me accusation." Iqbal, 
556 U.S. at 678 (citing Twombly, 550 U.S. at 555). Rule 8 simply 
"does not unlock the doors of discovery for a plaintiff armed with 
nothing more than conclusions." Iqbal, 556 U.S. at 678-79. 
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which she now describes as IJedicine. Betancur, 296 
F.App'x 763. Such an argument was then and is now 
"meritless." 

As the Eleventh Circuit declared in Betancur, the 
state retains the police power to regulate the profes-
sion of the practice of medicine. 296 F.App'x at 763 (cit-
ing Watson v. State of Maryland, 218 U.S. 173, 176 
(1910)). See also Dicara v. Connecticut Educ. Dept, No. 
C1V. 3:08CV627 (PCD), 2008 WL 5083622, at *3  (D. 
Conn. Nov. 26, 2008) ("The State has the authority, pur-
suant to its police power, to regulate and license pro-
fessions and trades, particularly where the public's 
health, safety, and welfare are implicated, as with ed-
ucation."). "State regulation and imposition of manda-
tory licensing procedures under the police power has 
thus been approved with respect to a wide range of oc-
cupations," Dicara, 2008 WL 5083622, at *3,  which in-
clude medicine. See, e.g., Semler v. Oregon State Bd. of 
Dental Exam'rs, 294 U.S. 608, 611(1935) (it has long 
been established and "is not open to dispute" that "the 
state may regulate the practice of dentistry, prescrib-
ing the qualifications that are reasonably necessary, 
and to that end may require licenses and establish su-
pervision by an administrative board"). 

b. Unfair Competition - Sherman Act 
and CUTPA 

Plaintiff's Sherman Act, 15 U.S.C. § 1, and CUTPA 
claims, Conn. Gen. Stat. § 42-110a, et seq., alleging that 
Connecticut has impaired her ability to compete in the 
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medical field, also fail to state claims upon which relief 
may be granted. As the United States Supreme Court 
stated in Watson v. State of Maryland, "the police 
power of the states extends to the regulation of certain 
trades and callings, particularly those which closely 
concern the public health" and "no profession [is] more 
properly open to such regulation than that which em-
braces the practitioners of medicine." 218 U.S. 173, 176 
(1910). See also Dicara, 2008 WL 5083622, at *3  (rec-
ognizing the State's "authority, pursuant to its police 
power, to regulate and license professions ... where 
the public's health, safety, and welfare are impli-
cated"). In imposing statutory requirements for the 
practice of medicine, the state protects the lives and 
health of the people and ensures that only those 
"properly qualified persons shall undertake [the] re-
sponsible and difficult duties" of practicing medicine. 
Watson, 218 U.S. at 176. It thus follows that there can 
be no lawful competition between the state and a pri-
vate individual's essentially "rogue" scheme of issuing 
licenses for medical practice within the state. 

c. Section 1983 and the Fourteenth 
Amendment 

With respect to Plaintiff's civil rights claims un-
der § 1983, even if any individual defendant in this ac-
tion were properly subject to suit under § 1983, the 
claims would still fail to state any plausible claim. Sec-
tion 1983 imposes liability for conduct which "subjects, 
or causes to be subjected" a complainant to a depriva-
tion of a right secured by the Constitution and laws of 
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the United States." Williams v. Smith, 781 F.2d 319, 
323 (2d Cir.1986) (internal quotations and citations 
omitted). None of Plaintiff's alleged facts establish 
that she was deprived of any statutory or constitu-
tional right by Defendants. Because deprivation of 
such rights is a key element to any § 1983 claim, Plain-
tiff's complaint fails to set forth sufficient factual mat-
ter, accepted as true, to "state a claim to relief" under 
§ 1983 "that is plausible on its face." Iq hal , 556 U.S. at 
678. 

Here Plaintiff claims that under the Fourteenth 
Amendment, she has been deprived of the use of her 
federally registered mark by the Department's appli-
cation of Connecticut state law.38  The Connecticut state 
statute of which Plaintiff complains, Conn. Gen. Stat. 
§ 20-9(a), is neither an arbitrary nor unreasonable reg-
ulation that has violated Plaintiff's rights to equal pro-
tection or due process. See Watson v. State of Maryland, 
218 U.S. 173, 176 (1910).11  The Connecticut legislature, 

38  The Fourteenth Amendment of the Constitution states, in 
pertinent part: 

No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal 
protection of the laws. 

U.S. Const. amend. XIV 
As the United States Supreme Court explained in Watson: 

It is too well settled to require discussion at this day 
that the police power of the states extends to the regu-
lation of certain trades and callings, particularly those 
which closely concern the public health. There is 
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exercising the police power of the state to regulate pub-
lie health and safety, decreed that no person shall di-
agnose or treat an individual for compensation, gain, 
or reward without a state-issued license, Conn. Gen. 
Stat. § 20-9(a), and made the unlicensed practice of 
medicine a class D felony, Conn. Gen. Stat. § 20-14. 
Therefore, Plaintiff has no right under Connecticut law 
to be granted a medical license simply due to her JJed-
icine trademark. She thus has no liberty or property 
interest to practice medicine with that mark. She has 
lost no interest protected by due process. Grayden v. 
Rhodes, 345 F.3d 1225, 1232 (11th Cir. 2003). In sum, 
Plaintiff has not been deprived of any Fourteenth 
Amendment right to practice medicine in Connecticut 
without a state-issued license. 

Even exercising leniency toward the pro se com-
plaint, construing the Plaintiff's allegations liberally 

perhaps no profession more properly open to such reg-
ulation than that which embraces the practitioners of 
medicine. Dealing, as its followers do, with the lives and 
health of the people, and requiring for its successful 
practice general education and technical skill, as well 
as good character, it is obviously one of those vocations 
where the power of the state may be exerted to see that 
only properly qualified persons shall undertake its re-
sponsible and difficult duties. To this end many of the 
states of the Union have enacted statutes which re-
quire the practitioner of medicine to submit to an ex-
amination by a competent board of physicians and 
surgeons, and to receive duly authenticated certificates 
showing that they are deemed to possess the necessary 
qualifications of learning, skill, and character essential 
to their calling. 

Watson v. State of Maryland, 218 U.S. 173, 176 (1910). 
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and interpreting them to raise the strongest argu-
ments, her § 1983 claim is fatally flawed. She has not 
been deprived of any right secured by the Constitution 
or federal statute. 

Furthermore, when individual defendant Ander-
son investigated Plaintiff's activities on behalf of the 
Department, and Mullen did not stop the investiga-
tion, neither of those public officials violated any es-
tablished statutory law or constitutional right. Rather, 
they were performing the duties of their positions in 
the Connecticut Department of Public Health, investi-
gating violations of Connecticut's statute regarding 
medical licenses. Plaintiff's 1Jethcine activities violated 
that statute. In short, Jackson has no clearly estab-
lished right to treat and diagnose individuals in Con-
necticut pursuant to her 1edicine trademark. Only 
those individuals who are issued Connecticut state li-
censes to practice medicine may "diagnose, treat, oper-
ate for or prescribe for any injury, deformity, ailment or 
disease . . . in the kind or branch of practice stated in 
such license." Conn. Gen. Stat. § 20-9 (a). 

d. Dormant Commerce Clause 

Finally, with respect to Plaintiff's Dormant Com-
merce Clause claim, that clause, relating to Article I of 
the Constitution, recognizes that because Congress 
has been given power over interstate commerce, states 
can neither discriminate against nor improperly bur-
den interstate commerce. However,  as the district 
court declared in Jonson v. State of Washington, 
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brought by a Iiedicine licensee, none of Plaintiff's "dis-
parate constitutional claims which [she] claims permit 
[her] to practice 'I4edicine'. . . rise[] to the level of plau-
sibility." Doc. 30, at 3. "[T]he regulation of medicine has 
long been understood to lie within the state's police 
power." Id. (citing Hawker v. People of New York, 170 
U.S. 189, 192 (1898)). It cannot, therefore, be rationally 
alleged that Defendants are pre-empted from investi-
gating 1!edicine activities under the Dormant Com-
merce Clause. 

IV. CONCLUSION 

For the foregoing reasons, Defendants' Motion to• 
Dismiss [Doc. 281 is GRANTED. First, the Court finds 
that Plaintiff failed to make sufficient service of pro-
cess on Defendants, Fed. R. Civ. P. 12(b)(5), so that the 
Court lacks personal jurisdiction over them. Second, 
Plaintiff's federal claims are, in any event, barred by 
the Eleventh Amendment against the Connecticut De-
partment of Public Health and its officials acting in 
their official capacities with respect to money dam-
ages. Because the United States Supreme Court has 
interpreted the language of the Eleventh Amendment 
to bar federal jurisdiction over suits against states, 
this amendment, when applicable, effectively deprives 
the Court of subject matter jurisdiction, Fed. R. Civ. P. 
12(b)(1). See Kimel v. Florida Board of Regents, 528 
U.S. 62, 73 (2000). Third, with respect to Plaintiff's 
§ 1983 claims against Commissioner Mullen and/or In-
vestigations Supervisor Anderson, in their official ca-
pacities, for injunctive relief and/or against Anderson 
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in her individual capacity, those claims fail to allege 
the deprivation of a constitutional or federal statutory 
right and/or are barred by qualified immunity. 

Finally, even if Plaintiff could perfect service on 
Defendants, if given another opportunity, and/or Plain-
tiff's federal claims were otherwise allowed to proceed 
in part against the individual Defendants for prospec-
tive or injunctive relief, Plaintiff's entire Complaint is 
devoid of any claim upon which relief may be granted, 
Fed. R. Civ. P. 12(b)(6). The State's police power extends 
to the regulation of professions which impact public 
health and "no profession [is] more properly open to 
such regulation than that which embraces the practi-
tioners of medicine." Watson, 218 U.S. at 176. Accord-
ingly, Plaintiff's Complaint is DISMISSED in its 
entirety WITH PREJUDICE.40  

In sum, Plaintiff fails to comprehend that her fed-
eral trademark is not a license for her to practice med-
icine in the state of Connecticut. She erroneously 
believes that she may coin a new word for administer-
ing medical treatment, 1edicine, set her own stand-
ards for that practice, and issue medical licenses based 
on her own purported authority, or that of a corpora-
tion she controls. She has argued, without merit, that 
a federally issued trademark for her self-styled "Iedi-
cine" somehow trumps Connecticut's exclusive "police 
power" to regulate the practice of medicine within its 

40 Because amendment of Plaintiff's claims would still be 
subject to dismissal under Fed. R. Civ. P. 12(b)(6), such amend-
ment would be futile. 
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borders. She is mistaken. Due to Plaintiff's issuance of 
unauthorized licenses for medical practice and her un-
lawful treatment of patients in Connecticut, the Con-
necticut Department of Public Health and its officials 
have justifiably investigated Plaintiff's fedicine activ-
ities. Further litigation by Jackson of this matter, in 
this District or another, would be frivolous. 

In light of the Court's Ruling herein, dismissing 
the action in its entirety with prejudice, Plaintiff's 
"Emergency Motion for a Restraining Order" [Doc. 3911 
is DENIED as moot. The Clerk is directed to close the 
file. 

Dated: New Haven, Connecticut 
June 20, 2016 

Is/Charles S. Haight, Jr. 
CHARLES S. HAIGHT, JR. 
Senior United States District Judge 



APPENDIX C 
UNITED STATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

BEVERLY JACKSON 

V. 

DEPT OF PUBLIC HEALTH Civil 3:15CV750 (CSH) 
JEWEL MULLEN, 
ADRIENNE ANDERSON 

JUDGMENT 

This matter came on for consideration on the de-
fendants' [281 motion to dismiss for not properly serv-
ing defendants, lack of subject matter jurisdiction and 
failure to state a claim filed on August 7, 2015, before 
the Honorable Charles S. Haight-Jr., Senior United 
States District Judge. The Court having considered all 
of the papers filed in this action entered a ruling on 
June 20, 2016 granting the defendants' relief. It is 
therefore; 

ORDERED, ADJUDGED AND DECREED that 
judgment is entered dismissing the case in its entirety 
with prejudice. 
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Dated at New Haven, Connecticut, this 22nd day 
of June, 2016 

ROBIN D. TABORA, Clerk 
By /5/ 
Tiffany Nuzzi 
Deputy Clerk 

EOD: June 22, 2016 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 

At a Stated Term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall. United States Courthouse, 40 Foley Square, in 
the City of New York, on the 13th day of March, two 
thousand and seventeen, 

Beverly Jackson, personally, ORDER 
and in her official capacity as Docket No. 16-2282 
CEO of the American Nedicine 
Licensing Board, Inc., 

Plaintiff-Appellant, 

I,, 

Connecticut Department of Public 
Health, Jewel Mullen, in her 
official capacity as Commissioner 
of the State of Connecticut 
Department of Public Health, 
Adrienne Anderson, in her official 
capacity as Investigations 
Supervisor of the State of 
Connecticut Department of 
Public Health and as an individual, 

Defendants-Appellees 

IT IS HEREBY ORDERED that the oral argu-
ment in the above entitled appeal, set for April 21, 
2017, is ADJOURNED. 



App. 61 

Oral argument will be rescheduled at a later date. 

For The Court: 
Catherine O'Hagan Wolfe, 
Clerk of Court 

[SEAL] 
Is! Catherine O'Hagan Wolfe 
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APPENDIX E 

MANDATE D. Conn. 
15-cv- 750 
Haight, J. 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 

At a Stated Term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall United States Courthouse, 40 Foley Square, in 
the City of New York, on the 17th day of October, two 
thousand and seventeen, 

Present: 
Reena Raggi, 
Peter W. Hall, 
Susan L. Carney, 

Circuit Judges. 

Beverly Jackson, personally, and in her 
official capacity as CEO of the American 
Nedicine Licensing Board, Inc., 

Plaintiff-Appellant, 

V. 16-2282 

Connecticut Department of Public 
Health, et al., 

Defendants-Appellees 

Appellant, pro Se, moves for appointment of counsel 
and the issuance of a subpoena. Upon due considera-
tion, it is hereby ORDERED that the motions are 
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DENIED and the appeal is DISMISSED because it 
"lacks an arguable basis either in law or in fact." 
Neitzke v. Williams, 490 U.S. 319, 325 (1989); see also 
28 U.S.C. § 1915(e). 

FOR THE COURT: 
Catherine O'Hagan Wolfe, 
Clerk of Court 

[SEAL] 
Is! Catherine O'Hagan Wolfe 

ATrue Copy 
Catherine O'Hagan-Wolfe, Clerk 
United States Court of Appeals, Second Circuit 
/sl Catherine O'Hagan Wolfe 

[SEAL] 

MANDATE ISSUED ON 11/15/2017 
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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 

At a Stated Term of the United States Court of Ap-
peals for the Second Circuit, held at the Thurgood Mar-
shall United States Courthouse, 40 Foley Square, in 
the City of New York, on the 8th day of November, two 
thousand and seventeen, 

Present: 
Reena Raggi, 
Peter W. Hall, 
Susan L. Carney, 

Circuit Judges. 

Beverly Jackson, personally, 
and in her official capacity 
as CEO of the American 
Nedicine Licensing Board, Inc., 

Plaintiff-Appellant, 

V. 
Connecticut Department of Public 
Health, Jewel Mullen, in her 
official capacity as Commissioner 
of the State of Connecticut 
Department of Public Health, 
Adrienne Anderson, in her official 
capacity as Investigations 
Supervisor of the State of 
Connecticut Department of Public 
Health and as an individual, 

Defendants-Appellees 

ORDER 
Docket No. 16-2282 

(Filed Nov. 8, 2017) 
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Appellant filed a motion for reconsideration and 
the panel that determined the motion has considered 
the request. 

IT IS HEREBY ORDERED, that the motion is de-
nied. 

For The Court: 
Catherine O'Hagan Wolfe, 
Clerk of Court 

[SEAL] 

Is! Catherine O'Hagan Wolfe 
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APPENDIX G 
United States of America 

United States Patent and Trademark Office 
DOCTOR OF 1EDICINE 

Reg. No. 3,765,779 AMERICAN NEDICINE 
LICENSING BOARD, INC. Registered ( Mar. 30, 2010 CONNECTICUT  CORPORATION) 

Amended P.O. BOX 112083 
June 25, 2013 STAMFORD, CT 06911 
CERTIFICATION FOR: ALTERNATIVE 
MARK MEDICAL SERVICES 
SERVICES RELATED TO THE 

PRACTICE OF FUNCTIONAL 
PRINCIPAL DIAGNOSTICS AND 
REGISTER NATURAL MEDICINE, 

IN CLASS B 
FIRST USE 8-12-2009; 
IN COMMERCE 8-12-2009. 
THE MARK CONSISTS OF 
STANDARD CHARACTERS 
WITHOUT CLAIM TO ANY 
PARTICULAR FONT, STYLE, 
SIZE, OR COLOR. 
NO CLAIM IS MADE TO THE 
EXCLUSIVE RIGHT TO USE 
"DOCTOR", APART FROM 
THE MARK AS SHOWN 
THE CERTIFICATION MARK 
AS USED BY AUTHORIZED 
PERSONS IS INTENDED TO 
CERTIFY THAT AN 
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INDIVIDUAL HAS MET THE 
REQUIREMENTS OF THE 
AMERICAN NEDICINE 
LICENSING BOARD, INC., 
AND IS LICENSED TO 
PROVIDED SERVICES AS A 
DOCTOR OF NEDICINE. 
SER. NO. 76-699,108, 
FILED 8-24-2009 
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Physician License 

Pursuant to the U.S. Constitution Article VI, Cl. 2 and 
the provisions of U.S. Reg. No. 3,765,779; the individual 
named below is licensed nationally as a physician to 
diagnose, treat, prescribe and practice alternative 
medicine 

v 

_ 

Doctor of 1edicine® 

Beverly P. Jackson, LD. License No. TD00005 
Issue Date: 08/12/04 Validation No. 105001 
Expires: 08/12/18 Class: B 

Is! Beverly Jackson Is! Helki Roundtree 
Licensee's Signature Commissioner 



APPENDIX I 
CONSTITUTIONAL AND 

STATUTORY PROVISIONS INVOLVED 
Article I, Section 8, Clause 3 of the United States 
Constitution 
Dormant Commerce Clause 

The Congress shall have power to.. . regulate 
commerce with foreign nations, and among the 
several states and with the Indian Tribes. 

Article VI, Clause 2 United States - 
Supremacy Clause 

This Constitution, and the Laws of the United 
States which shall be made in pursuance 
thereof; and all Treaties made, or which shall 
be made, under the Authority of the United 
States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwith-
standing. 

15 United States Code § 1 - Trusts, etc., in re-
straint of trade illegal; penalty 

Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several 
States, or with foreign nations, is declared to 
be illegal. Every person who shall make any 
contract or engage in any combination or con-
spiracy hereby declared to be illegal shall be 
deemed guilty of a felony, and, on conviction 
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thereof, shall be punished by fine not exceed-
ing $100,000,000 if a corporation, or, if any 
other person, $1,000,000, or by imprisonment 
not exceeding 10 years, or by both said pun-
ishments, in the discretion of the court. 

15 United States Code § 2 - 
Monopolizing trade a felony; penalty 

Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopo-
lize any part of the trade or commerce among 
the several States, or with foreign nations, 
shall be deemed guilty of a felony, and, on con-
viction thereof, shall be punished by fine not 
exceeding $100,000,000 if a corporation, or, if 
any other person, $1,000,000, or by imprison-
ment not exceeding 10 years, or by both said 
punishments, in the discretion of the court. 

15 United States Code § 1064 - 
Cancellation of registration 

(5) At any time in the case of a Certification 
Mark on the ground that the registrant (A) 
does not control, or is not able legitimately to 
exercise control over, the use of such mark, or 
(B) engages in the production or marketing 
of any goods or services to which the Certifi-
cation Mark is applied, or (C) permits the use 
of the Certification Mark for purposes other 
than to certify, or (D) discriminately refuses 
to certify or to continue to certify the goods 
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or services of any person who maintains the 
standards or conditions which such mark cer-
tifies: 

Provided, That the Federal Trade Commission 
may apply to cancel on the grounds specified 
in paragraphs (3) and (5) of this section any 
mark registered on the principal register es-
tablished by this chapter, and the prescribed 
fee shall not be required. Nothing in para-
graph (5) shall be deemed to prohibit the reg-
istrant from using its Certification Mark in 
advertising or promoting recognition of the 
certification program or of the goods or ser-
vices meeting the certification standards of 
the registrant. Such uses of the Certification 
Mark shall not be grounds for cancellation un-
der paragraph (5), so long as the registrant 
does not itself produce, manufacture, or sell 
any of the certified goods or services to which 
its identical Certification Mark is applied. 

15 United States Code § 1065 
Incontestability of right to use mark under cer-
tain conditions 

Except on a ground for which application to 
cancel may be filed at any time under para-
graphs (3) and (5) of section 1064 of this title, 
and except to the extent, if any, to which the 
use of a mark registered on the principal reg-
ister infringes a valid right acquired under 
the law of any State or Territory by use of a 
mark or trade name continuing from a date 
prior to the date of registration under this 
chapter of such registered mark, the right of 
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the owner to use such registered mark in com-
merce for the goods or services on or in con-
nection with which such registered mark has 
been in continuous use for five consecutive 
years subsequent to the date of such registra-
tion and is still in use in commerce, shall be 
incontestable: Provided, That - 

there has been no final decision adverse 
to the owner's claim of ownership of such 
mark for such goods or services, or to the 
owner's right to register the same or to keep 
the same on the register; and 

there is no proceeding involving said 
rights pending in the United States Patent 

• and Trademark Office or in a court and not fi-
nally disposed of; and 

an affidavit is filed with the Director 
within one year after the expiration of any 
such five-year period setting forth those goods 
or services stated in the registration on or in 
connection with which such mark has been in 
continuous use for such five consecutive years 
and is still in use in commerce, and other mat-
ters specified in paragraphs (1) and (2) hereof 

Subject to the conditions above specified in 
this section, the incontestable right with ref-
erence to a mark registered under this chap-
ter shall apply to a mark registered under the 
Act of March 3, 1881, or the Act of February 
20, 1905, upon the filing of the required affi-
davit with the Director within one year after 
the expiration of any period of five consecutive 
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years after the date of publication of a mark 
under the provisions of subsection (c) of sec-
tion 1062 of this title. 

15 United States Code § 1121(a). 
Jurisdiction of Federal courts; State and local 
requirements that registered trademarks be al-
tered or displayed differently; prohibition 

The district and territorial courts of the 
United States shall have original jurisdiction 
and the courts of appeal of the United States 
(other than the United States Court of Ap-
peals for the Federal Circuit) shall have ap-
pellate jurisdiction, of all actions arising 
under this chapter, without regard to the 
amount in controversy or to diversity or lack 
of diversity of the citizenship of the parties. 

15 United States Code § 1121(b) 
Jurisdiction of Federal courts; State and local 
requirements that registered trademarks be al-
tered or displayed differently; prohibition 

No State or other jurisdiction of the 
United States or any political subdivision or 
any agency thereof may require alteration of 
a registered mark, or require that additional 
trademarks, service marks, trade, names, or 
corporate names that may be associated with 
or incorporated into the registered mark be 
displayed in the mark in a manner differing 
from the display of such additional trademarks, 
service marks, trade names, or corporate names 
contemplated by the registered mark as 



exhibited in the certificate of registration is-
sued by the United States Patent and Trade-
mark Office. 

15 United States Code § 1122(b) 
(Section 40 of the Lanham Act) 
Liability of United States and States, and in- 
strumentalities and officials thereof 

(b) Waiver of Sovereign immunity by states 

Any State, instrumentality of a State or any 
officer or employee of a State or instrumentality 
of a State acting in his or her official capacity, 
shall not be immune, under the eleventh 
amendment of the Constitution of the United 
States or under any other doctrine of sover-
eign immunity, from suit in Federal court by 
any person, including any governmental or 
nongovernmental entity for any violation un-
der this chapter. 

15 United States Code § 1125(a) 
Section 43(a) of the Lanham Act 
False designations of origin, false descriptions, 
and dilution forbidden 

(a) Civil action 

(1) Any person who, on or in connection with 
any goods or services, or any container for 
goods, uses in commerce any word, term, 
name, symbol, or device, or any combination 
thereof, or any false designation of origin, 
false or misleading description of fact, or false 
or misleading representation of fact, which - 
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(A) is likely to cause confusion, or to cause 
mistake, or to deceive as to the affiliation, con-
nection, or association of such person with an-
other person, or as to the origin, sponsorship, 
or approval of his or her goods, services, or 
commercial activities by another person. 

(2) As used in this subsection, the term "any 
person" includes any State, instrumentality of 
a State or employee of a State or instrumen-
tality of a State acting in his or her official 
capacity. Any State, and any such instrumen-
tality, officer, or employee, shall be subject to 
the provisions of this chapter in the same 
manner and to the same extent as any non-
governmental entity. 

15 United States Code § 1125(c) 
Section 43(c) of the Lanham Act 

(c) Dilution by Blurring; Dilution by Tar- 
nishment 

(1) Injunctive Relief 

Subject to the principles of equity, the owner 
of a famous mark that is distinctive, inher-
ently or through acquired distinctiveness, 
shall be entitled to an injunction against an-
other person who, at any time after the 
owner's mark has become famous commences 
use of a mark or trade name in commerce that 
is likely to cause dilution by blurring or dilu-
tion by Tarnishment of the famous mark, re-
gardless of the presence or absence of actual 
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or likely confusion of competition or of actual 
economic injury. 

(2) Definitions 

(A) For purposes of paragraph (1), a mark is 
famous if it is widely recognized by the gen-
eral consuming public of the United States as 
a designation of source of the goods or services 
of the mark's owner. In determining whether 
a mark possesses the requisite degree of rec-
ognition, the court may consider all relevant 
factors, including the following: 

The duration, extent, and geographic 
reach of advertising and publicity of the mark 
whether advertised or publicized by the owner 
or third parties. 

The amount, volume, and geo-
graphic extent of sales of goods or services of-
fered under the mark. 

The extent of actual recognition of 
the mark. 

21 United States Code § 321 - Definitions; gener- 
ally 

(1) The term means (A) articles recog- 
nized in the official United States Pharmaco-
poeia, official Homoeopathic Pharmacopoeia 
of the United States, or official National For-
mulary,  or any supplement to any of them; and 
(B) articles intended for use in the diagnosis, 
cure, mitigation, treatment, or prevention of 
disease in man or other animals; and (C) arti-
cles (other than food) intended to affect the 
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structure or any function of the body of man 
or other animals; and (D) articles intended for 
use as a component of any article specified in 
clause (A), (B), or (C). A food or dietary supple-
ment for which a claim, subject to sections 
343(r)(1)(B) and 343(r)(3) of this title or sec-
tions 343(r)(1)(B) and 343(r)(5)(D) of this title, 
is made in accordance with the requirements 
of section 343(r) of this title is not a drug 
solely because the label or the labeling con-
tains such a claim. A food, dietary ingredient, 
or dietary supplement for which a truthful 
and not misleading statement, is made in ac-
cordance with section 343(r)(6) of this title is 
not a drug under clause (C) solely because the 
label or the labeling contains such a state-
ment. 

(ff) The term "dietary supplement" - 

(1) means a product (other than tobacco) in-
tended to supplement the diet that bears or 
contains one or more of the following dietary 
ingredients: 

a vitamin; 

a mineral; 

an herb or other botanical; 

an amino acid; 

a dietary substance for use by man to 
supplement the diet by increasing the total di-
etary intake; or. . 



28 United States Code § 1331 - Federal question 
The district courts shall have original juris-
diction of all civil actions arising under the 
Constitution, laws, or treaties of the United 
States. 

28 United States Code § 1391 - Venue generally 
(a) Applicability of Section. - Except as oth-
erwise provided by law - 

this section shall govern the venue of 
all civil actions brought in district courts 
of the United States; and 

the proper venue for a civil action 
shall be determined without regard to 
whether the action is local or transitory 
in nature. 

(b) Venue in General. - A civil action may be 
brought in - 

a judicial district in which any de-
fendant resides, if all defendants are res-
idents of the State in which the district is 
located; 

a judicial district in which a sub-
stantial part of the events or omissions 
giving rise to the claim occurred, or a sub-
stantial part of property that is the sub-
ject of the action is situated; or 

if there is no district in which an ac-
tion may otherwise be brought as pro-
vided in this section, any judicial district 
in which any defendant is subject to the 
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court's personal jurisdiction with respect 
to such action. 

(c) Residency. - For all venue purposes - 

a natural person, including an alien 
lawfully admitted for permanent resi-
dence in the United States, shall be 
deemed to reside in the judicial district in 
which that person is domiciled; 

an entity with the capacity to sue 
and be sued in its common name under 
applicable law, whether or not incorpo-
rated, shall be deemed to reside, if a de-
fendant, in any judicial district in which 
such defendant is subject to the court's 
personal jurisdiction with respect to the 
civil action in question and, if a plaintiff, 
only in the judicial district in which it 
maintains its principal place of business; 

42 United States Code § 1983 
Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen 
of the United States or other person within 
the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit 
in equity, or other proper proceeding for re-
dress... 

I 



United States Constitution, Amendment I 
Congress shall make no law respecting an es-
tablishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the peo-
ple peaceably to assemble, and to petition the 
government for a redress of grievances. 

United States Constitution, Amendment IV 
The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or 
affirmation, and particularly describing the 
place to be searched, and the persons or things 
to be seized. 

United States Constitution, Amendment XI 
The judicial power of the United States shall 
not be construed to extend to any suit in law 
or equity, commenced or prosecuted against 
one of the United States by citizens of another 
state, or by citizens or subjects of any foreign 
state. 

United States Constitution, Amendment XIV 
Section 1 
All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the 
state wherein they reside. No state shall make 
or enforce any law, which shall abridge the 



privileges or immunities of citizens of the 
United States; nor shall any state deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws. 

Section 5 
The Congress shall have power to enforce, by 
appropriate legislation, the provisions of this 
article. 

STATE LAWS AND 
STATUTORY PROVISIONS INVOLVED 

Connecticut General Statutes 
Chapter 368a § 19a-14 
Powers of department concerning regulated pro-
fessions 

(a) The Department of Public Health shall 
have the following powers and duties with re-
gard to the boards and commissions listed in 
subsection (b) of this section, which are within 
the Department of Public Health. The depart-
ment shall: 

(11) Conduct any necessary investigation 
and follow-up in connection with complaints 
regarding persons subject to regulation or li-
censing by the department. In connection 
with any such investigation, the department 
may restrict, suspend or otherwise limit the 
license or permit of any person subject to 
regulation or licensing by the department 



pursuant to an interim consent order entered 
during the pendency of such investigation; 

(b) The department shall have the powers 
and duties indicated in subsection (a) of this 
section with regard to the following profes-
sional boards and commissions: 

The Connecticut Medical Examining 
Board, established under section 20-8a; 

The Connecticut State Board of Examin-
ers for Optometrists, established under sub-
sections (a) to (c), inclusive, of section 20-128a; 

The Connecticut State Board of Examin-
ers for Nursing, established under section 20-
88; 

The Dental Commission, established un-
der section 20-103a; 

The Board of Examiners of Psychologists, 
established under section 20-186; 

Repealed by P.A. 13-208, S. 79; 

The Connecticut State Board of Examin-
ers for Opticians, established under subsec-
tions (a) to (c), inclusive, of section 20-139a; 

The State Board of Naturopathic Exam-
iners, established under section 20-35; 

The State Board of Chiropractic Exam-
iners, established under section 20-25; 

The Connecticut Board of Examiners in 
Podiatry, established under section 20-51; 
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The Board of Examiners of Electrolo-
gists, established under section 20-268; and 

The Connecticut State Board of Exam-
iners for Physical Therapists. 

Connecticut General Statute 
Chapter 369 § 20-1 
Healing arts defined 

The practice of the healing arts means the 
practice of medicine, chiropractic, podiatry, 
natureopathy and, except as used in chapters 
384a and 388a, the practice of optometry. 

Connecticut General Statute 
Chapter 370 § 20-9 
Who may practice medicine or surgery? 

No person shall, for compensation, gain 
or reward, received or expected, diagnose, 
treat, operate for or prescribe for any injury, 
deformity, ailment or disease, actual or imag-
inary, of another person, nor practice surgery, 
until he has obtained such a license as pro-
vided in section 20-10, as amended, and then 
only in the kind or branch of practice stated 
in such license. 

The provisions of this chapter shall not 
apply to: 

(2) Any person in the employ of the United 
States government while acting in the scope 
of his employment; 



Any Christian Science practitioner who 
does not use or prescribe in his practice any 
drugs, poisons, medicines, chemicals, nostrums 
or surgery; 

Any person licensed to practice any of 
the healing arts named in section 20-1, who 
does not use or prescribe in his practice any 
drugs, medicines, poisons, chemicals, nos-
trums or surgery. 

Connecticut General Statute 
Chapter 370 § 20-10 
Licensure. Examination 

Except as provided in section 20-12, each per-
son applying for a license under section 20-13 
shall certify to the Department of Public 
Health that the applicant: (1)(A) Is a graduate 
of a medical school located in the United States 
or Canada accredited by the Liaison Com-
mittee on Medical Education or of a medical 
education program accredited by the Ameri-
can Osteopathic Association, 

Connecticut General Statute 
Chapter 370 § 20-13 
Issuance of license 

Any person who has complied with the provi-
sions of section 20-10 or section 20-12, and 
who files the proof thereof with the depart-
ment of public health, shall receive from the 
department a license, which shall include a 
statement that the person named therein is 
qualified to practice medicine and surgery. 



Connecticut General Statutes 
Chapter 370 § 20-14 
Exceptions. . . Penalties 

No provision of this section, sections 20-9 to 
20-13, inclusive, or 20-14a shall be construed 
to repeal or affect any of the provisions of any 
private charter. 

Connecticut General Statutes 
Chapter 384b § 20-206t 

Sec. 20-206t. Construction of chapter. 
Nothing in sections 20-206m to 20-206s, inclu-
sive, shall be construed as prohibiting the ac-
tivities of: (1) A person who does not hold 
himself out to be a Connecticut certified dieti-
tian-nutritionist, Connecticut certified dieti-
tian or Connecticut certified nutritionist from 
engaging in dietetics or nutrition practice; 
(2) a person who does not hold himself out to 
be a Connecticut certified dietitian or Con-
necticut certified nutritionist from marketing 
or distributing food, food products or dietary 
supplements, from engaging in the expla-
nation of the use, benefits or preparation of 
such products, from furnishing nutrition in-
formation related to any such products, or 
from the dissemination of information or lit-
erature related to any such products; (3) a per-
son who does not hold himself out to be a 
Connecticut certified dietitian or Connecticut 
certified nutritionist from providing weight 
control services; (4) a person licensed or certi-
fied in this state under any other law from 
engaging in the profession or occupation for 



which such person is licensed or certified, pro-
vided such person does not hold himself out 
as being certified as a dietitian or nutrition-
ist; (5) a person employed as a nutritionist 
by the government of the United States, or 
by the Special Supplemental Food Program 
for Women, Infants, and Children, if such 
person works solely under the direction and 
control of the organization by which such per-
son is employed; (6) a student enrolled in an 
accredited academic program leading to certi-
fication, provided such student is clearly iden-
tified by a title which indicates his status as 
a student; or (7) a person registered as a diet 
technician by the Commission on Dietetic 
Registration under the supervision of a Con-
necticut certified dietitian-nutritionist in an 
institution as defined under section 19a-490. 

Connecticut General Statutes 
Chapter 815t § 46B-120(8) 

For the purposes of this section, the treatment 
of any child or youth by an accredited Chris-
tian Science practitioner, in lieu of treatment 
by a licensed practitioner of the healing arts, 
shall not of itself constitute neglect or mal-
treatment: 

rd 



STATE LAWS AND STATUTORY PROVISIONS 

Conn. Gen. Stat. § 21a-240(49) 

"Restricted drugs or substances" are the fol-
lowing substances without limitation and for 
all purposes: Datura stramonium; hyoscya-
mus niger; atropa- belladonna, or the alkaloids 
atropine; hyoscyamine; belladonnine; apatro-
pine; or any mixture of these alkaloids such as 
daturine, or the synthetic homatropine or any 
salts of these alkaloids, except that any drug 
or preparation containing any of the above-
mentioned substances which is permitted by 
federal food and drug laws to be sold or dis-
pensed without a prescription or written or-
der shall not be a controlled substance; amyl 
nitrite; the following volatile substances to 
the extent that said chemical substances or 
compounds containing said chemical sub-
stances are sold, prescribed, dispensed, com-
pounded, possessed or controlled or delivered 
or administered to another person with the 
purpose that said chemical substances shall 
be breathed, inhaled, sniffed or drunk to in-
duce a stimulant, depressant or hallucino-
genic effect upon the higher functions of the 
central nervous system: 

Acetone; benzene; butyl alcohol; butyl nitrate 
and its salts, isomers, esters, ethers or their 
salts; cyclohexanone; dichiorodifluoromethane; 
ether; ethyl acetate; formaldehyde; hexane; 
isopropanol; methanol; methyl cellosolve ace-
tate; methyl ethyl ketone; methyl isobutyl 
ketone; nitrous oxide; pentochlorophenol; 



toluene; toluol; trichioroethane; trichioroeth-
ylene; 1,4 butanediol; 

Conn. Gen. Stat. 400j § 20-571(13-14) 

"Legend device" means a device that is 
required by applicable federal or state law to 
be dispensed pursuant only to a prescription 
or is restricted to use by prescribing practi-
tioners only or that, under federal law, is re-
quired to bear either of the following legends: 
(A) "RX ONLY" IN ACCORDANCE WITH 
GUIDELINES ESTABLISHED IN THE FED-
ERAL FOOD, DRUG AND COSMETIC ACT; 
or (B) "CAUTION: FEDERAL LAW RE-
STRICTS THIS DEVICE FOR USE BY OR 
ON THE ORDER OF A LICENSED VETERI-
NARIAN." 

"Legend drug" means a drug that is re-
quired by any applicable federal or state law 
to be dispensed pursuant only to a prescrip-
tion or is restricted to use by prescribing prac-
titioners only, or means a drug that, under 
federal law, is required to bear either of the 
following legends: (A) "RX ONLY" IN AC-
CORDANCE WITH GUIDELINES ESTAB-
LISHED IN THE FEDERAL FOOD, DRUG 
AND COSMETIC ACT; or (B) "CAUTION: 
FEDERAL LAW RESTRICTS THIS DRUG 
FOR USE BY OR ON THE ORDER OF A LI-
CENSED VETERINARIAN." 


