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BEFORE: COLE, Chief Judge; STRANCH and
DONALD, Circuit Judges.

The court received a petition for rehearing en
banc. The original panel has reviewed the petition for
rehearing and concludes that the issues raised in the
petition were fully considered upon the original
submission and decision of the cases. The petition
then was circulated to the full court. No judge has
requested a vote on the suggestion for rehearing en
banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

s/
Deborah S. Hunt, Clerk
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Before: COLE, Chief Judge; STRANCH and
DONALD, Circuit Judges.

JUDGMENT

On Appeal from the United States District Court for
the Eastern District of Michigan at Ann Arbor.

THIS CAUSE was heard on the record from the
district court and was argued by counsel.

IN CONSIDERATION THEREOF, it is
ORDERED that the district court's dismissals of the
Plaintiffs' § 1983 claims as precluded by the Safe
Drinking Water Act is REVERSED. IT IS FURTHER
ORDERED that the dismissals of the Plaintiffs'
claims against the State of Michigan in Mays, and
against the State of Michigan, the Michigan
Department of Environmental Quality, the Michigan
Department of Health and Human Services, and
Governor Snyder in Boler are AFFIRMED. The cases
are REMANDED for further proceedings consistent
with the opinion of this court.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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OPINION

JANE B. STRANCH, Circuit Judge. These two
cases arise from the water contamination crisis in
Flint, Michigan. Plaintiffs, residents of Flint affected
by the contaminated city water, bring suit against
various state and local officials and entities, alleging
violation of their constitutional rights, pursuant to 42
U.S.C. § 1983, along with other claims. In Boler, the
district court determined that the § 1983 claims were
preempted by the Safe Drinking Water Act (SDWA)
and dismissed the case for lack of subject matter
jurisdiction. Relying on its preemption analysis in
Boler, the court dismissed the Mays case. The cases
have been consolidated on appeal. For the reasons
explained below, we REVERSE the judgment of the
district court and REMAND for further proceedings.

I. BACKGROUND
A. Factual Background

In March 2011, the Michigan state Legislature
passed the Local Government and School District
Fiscal Accountability Act ("Act 4"), which authorized
the governor to appoint an emergency manager for
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certain local governments. Act 4 replaced an earlier
Michigan law, the Local Government Fiscal
Responsibility Act ("Act 72"), which had been in effect
since 1990. Act 72 gave the State power to appoint an
emergency financial manager to municipalities facing
financial crises. Act 4 expanded the scope of the
powers granted to these emergency financial
managers and changed their title to simply
"emergency managers." New emergency managers
were subsequently appointed in several areas; in
August 2012, Governor Rick Snyder appointed
Edward Kurtz in Flint.

On November 5, 2012, Michigan voters rejected
Act 4 by referendum. This revived Act 72. See Mich.
Op. Att'y Gen. No. 7267, 2012 WL 3544658, at *6
(Aug. 6, 2012). In December, the Michigan
Legislature responded by enacting the Local
Financial Stability and Choice Act ("Act 436"),
effective March 28, 2013. Under Michigan law, a
public act with an appropriations provision is not
subject to referendum. See In re City of Detroit, 504
B.R. 191, 252 (Bankr. E.D. Mich. 2013) (citing Mich.
United Conservation Clubs v. Sec'y of State, 464
Mich. 359, 367 (2001)). Unlike Act 4, Act 436 added
appropriations provisions that prevented voters from
subjecting it to a referendum. Id. at 251. Act 436, like
Act 4, authorized the State to appoint emergency
managers with authority to exercise the power of
local governments. See Phillips v. Snyder, 836 F.3d
707, 711 (6th Cir. 2016).

Following the passage of Act 436, Kurtz
resumed his status as named Emergency Manager for
the City of Flint, and remained in that post until July
2013. In November 2013, Governor Snyder appointed
Darnell Earley as Emergency Manager for the City of
Flint. In January 2015, Earley was replaced by
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Gerald Ambrose.

Between 1967 and 2014, the City of Flint
sourced its water from Lake Huron via the Detroit
Water and Sewerage Department (DWSD). On March
29, 2013, one day after Act 436 went into effect, the
City of Flint decided to join a water supplier, the
Karegnondi Water Authority (KWA), that was to be
established. Sourcing water for Flint had been under
review. In 2011, Flint had commissioned a study
("2011 Report" or "Report") to evaluate the cost of
treating water from the Flint River for municipal use
as an alternative to either purchasing from the future
KWA or continuing its existing contract with DWSD.
The Report determined that water from the Flint
River would need to be treated to meet current water
safety regulations. It also concluded that the cost of
treating water from the Flint River to provide safe
municipal use would be greater than the proposed
KWA contract, but less than continuing the contract
with DWSD. The officials thus decided to go with
the cheapest long-term option-the KWA.

Shortly after the decision to switch to the KWA
was made, DWSD notified Flint that its current
contract would terminate in approximately one year,
in April 2014. Because the KWA would take several
years to construct, officials were tasked with choosing
an interim water source: the Flint River or DWSD.
Officials chose the Flint River. Genesee County,
which includes Flint but 1is, according to the
Defendants, "[jlurisdictionally separate and distinct
from the City of Flint," had also decided to switch its
future water supply to the KWA. Unlike the City of
Flint, Genesee County officials opted to continue to
purchase DWSD water during the KWA's
construction. The Defendants state that this was
because Genesee County, unlike Flint, does not have



its own water treatment plant.

In April 2014, Flint's emergency manager
changed the source of the city's water from DWSD to
the Flint River. The plaintiffs assert that at this time,
the City knew "that the Flint River could not be a
source of safe municipal water unless it underwent
significant treatment, including the addition of anti-
corrosive agents and treatment for microbial
contaminants," as explained by the 2011 Report. The
Report itself states that its comparison to other
alternatives "assumed that the Flint [water
treatment plant] w[ould] treat water from the river to
provide a finished water of similar quality to other
alternatives being considered." There is no evidence
that the City upgraded the treatment plants or
provided for additional safety measures prior to
switching water supply sources on April 25, 2014.
The Defendants contend that they operated in
accordance with the SDWA's Lead and Copper Rule,
which requires a two-step process that begins with
"initial monitoring" over two separate six-month
periods to determine if treatment is required. The
first six-month period did not begin until June 2014.

Following the switch to the Flint River,
residents immediately began to complain that the
drinking water "smelled rotten, looked foul, and
tasted terrible." Larger problems with the water
supply soon became apparent. Testing conducted in
August and September 2014 detected coliform and E.
coli bacteria in the water supply. In October 2014, the
water was linked to Legionnaire's disease. General
Motors discontinued its water service because the
Flint River water was corroding its pipes.

In January 2015, the City issued a notice that
the drinking water violated standards, but that it
was safe to drink. In February 2015, further water



testing indicated high levels of contaminants such as
lead and total trihalomethane. The Defendants state
that the City conducted its two required rounds of
sampling to determine lead levels, from dJuly to
December 2014 and January to June 2015, but the
results did not exceed the SDWA Lead and Copper
Rule's "action level." The results did indicate that
corrosion control treatment measures were needed to
counteract lead levels, which "had risen since
switching to the Flint River." In March 2015, the
Flint City Council voted to reconnect with DWSD
rather than continuing to use the Flint River water
supply, but the City government's vote was overruled
by the Emergency Manager.

Over the next few months, the City issued
instructions to residents on their use of water,
including advising them to "pre-flush" taps prior to
use or to stop drinking the water altogether. In June
2015, the EPA warned of high lead levels in the
water. In response, officials provided consumers with
water filters, which the Plaintiffs state did not
substantially improve the water quality and were
incapable of filtering out known contaminants.

In October 2015, Genesee County declared a
public health emergency in Flint, advising residents
not to drink the water. That same month, the
Emergency Manager ordered that Flint reconnect to
DWSD. By that point, however, the protective coating
in the water supply pipes had been damaged by water
from the Flint River, and until the coating could
"buil[d] up to appropriate levels," the water would
continue to have elevated lead levels. The EPA issued
an advisory to Flint residents in February 2016,
warning them that unfiltered water was not safe and
advising the use of bottled water, especially for young
children and pregnant women. Many of these



advisories are currently still in place, and Flint
remains in a state of emergency.

Flint residents have been billed continuously
for their water services since April 2014. The City of
Flint has engaged in collection efforts when payments
have not been made, including disconnecting water
service altogether and issuing liens against real
property. The Defendants state that Michigan is
providing funds for the reimbursement of water bills,
as well as making other efforts to ameliorate the
effects of the water crisis.

On January 25, 2016, the Michigan Civil
Rights Commission passed a resolution to hold a
series of hearings to determine the impact of the
Flint water contamination crisis on the civil rights of
Michigan's citizens. The Commission, appointed by
the Governor, held three hearings that included
"expert testimony focusing on the history of Flint's
economy and housing, environmental justice, and the
application of the..emergency manager law."
Michigan Civil Rights Commission, The Flint Water
Crisis: Systemic Racism Through the Lens of Flint iii
(Feb. 17, 2017). The Commission's 130-page report
determined that the response to the Flint water crisis
was "the result of systemic racism," Id. at 2., and that
its finding was "based on a plethora of events and
policies that so racialized the structure of public
policy that it  systemically produced racially
disparate outcomes adversely affecting a community
that is primarily made up of people of color." Id. at
6.

B. Procedural History of Boler v. Earley

Plaintiffs Beatrice Boler, Pastor Edwin
Anderson and Mrs. Alline Anderson, and EPC Sales,



LLC, a Flint business, brought a class action on
behalf of purchasers of Flint water. They brought suit
against Darnell Earley and Gerald Ambrose, both
former emergency managers of Flint; Dayne Walling,
the former mayor of Flint; the City of Flint; Governor
Rick Snyder; the State of Michigan; the Michigan
Department of Environmental Quality (MDEQ); and
the Michigan Department of Health and Human
Services MDHHS).

The Plaintiffs filed suit in the Eastern District
of Michigan on January 31, 2016, alleging twelve
causes of action, five of them pursuant to 42 U.S.C. §
1983: (1) impairment of the constitutional right to
contract; (2) deprivation of substantive and
procedural due process; (3) breach of the duty to
protect against state-created danger; (4) breach of the
Equal Protection Clause; and (5) deprivation of
property interest without due process or just
compensation. The Plaintiffs also alleged claims for
(6) conspiracy to deprive them of a constitutional
right in violation of 42 U.S.C. § 1985; (7) breach of
contract; (8) unjust enrichment; (9) breach of implied
warranty of merchantability; (10) violation of the
Michigan Consumer Protection Act, M.C.L. § 445.903;
(11) conversion; and (12) gross negligence.

The Plaintiffs filed a motion for a preliminary
injunction, seeking to enjoin the defendants from
billing and collecting money from Flint residents for
water. At a status conference following briefing on
the preliminary injunction, the district court asked
the parties to provide supplemental briefing on
whether the court had jurisdiction over the case. The
court subsequently dismissed the case for lack of
subject matter jurisdiction, finding that the Plaintiffs'
§ 1983 claims were precluded by the SDWA, leaving
only state law claims over which the court did not



have jurisdiction. The district court did not address
the Plaintiffs' claim under 42 U.S.C. § 1985, but
presumably found it similarly preempted by the
SDWA. This appeal followed.

C. Procedural History of Mays v. Snyder

On November 13, 2015, Plaintiffs Melisa Mays,
individually and as next friend of three minor
children, Michael Mays, Jacqueline and Keith John
Pemberton, Elnora Carthan, and Rhonda Kelso,
individually and as next friend of one minor child,
filed suit on behalf of a proposed class of Flint
residents or regular users of Flint water since April
25, 2014. They sued several defendants: Governor
Snyder; former Michigan Treasurer Andy Dillon;
Director of MDHHS Nick Lyon; former director of
MDEQ Daniel Wyant and six former MDEQ officials?;
Genesee County Drain Commissioner Jeff Wright;
former Flint Emergency Managers Edward Kurtz,
Darnell Earley, and Gerald Ambrose; former Flint
Mayor Dayne Walling and three former Flint city
officials?; the State of Michigan; and the City of Flint.

The Plaintiffs filed an Amended Complaint on

! These officials, who are sued in their individual capacity, are:
Liane Shekter Smith, Chief of the Office of Drinking Water and
Municipal Assistance for MDEQ; Adam Rosenthal, a Water
Quality Analyst assigned to MDEQ's Lansing District Office;
Stephen Busch, District Supervisor for MDEQ's Lansing District
Office; Patrick Cook, a Water Treatment Specialist assigned to
MDEQ's Lansing Community Drinking Water Unit; Michael
Prysby, an engineer assigned to District 11 (Genesee County) of
MDEQ; and Bradley Wurfel, Director of Communications for
MDEQ.

% These former City of Flint officials are: Howard Croft,

Director of Public Works; and Michael Glasgow and Daugherty
Johnson, both Utilities Administrators.



May 25, 2016. It alleged six causes of action, four of
them under 42 U.S.C. § 1983: (1) violation of
substantive due process through state-created
danger; (2) violation of substantive due process
through an invasion of the fundamental right to
bodily integrity; (3) intentional race discrimination in
violation of the Equal Protect Clause; and (4)
impermissible  wealth-based discrimination in
violation of the Equal Protection Clause. The
Plaintiffs also asserted that the Defendants (5)
engaged in a racially- motivated conspiracy to deny
equal protection under 42 U.S.C. § 1985, and (6)
engaged in discrimination in violation of Michigan's
Elliot-Larsen Civil Rights Act, M.C.L. § 37.2302.
Relying on its finding of preclusion by the
SDWA in Boler, the district court dismissed the Mays
Plaintiffs' § 1983 claims for lack of subject matter
jurisdiction under Rule 12(b)(1).3 The court also
determined that without the § 1983 claims, Plaintiffs'

*In Mays, the district court dismissed the claims pursuant to
motions under both 12(b)(1) and (6) but specifically referred to
its disposition of Boler. The Mays Defendants continue to treat
this issue as one of jurisdiction. The Plaintiffs note that whether
their § 1983 claims are preempted by the SDWA is probably a
merits, not jurisdictional, issue because 1t goes to the
availability of a cause of action rather than the court's power to
adjudicate a case. Similar cases examining like questions of
preemption have arisen as motions to dismiss under Rule
12(b)(6) or for summary judgment. See, e.g., Fitzgerald v.
Barnstable Sch. Comm., 555 U.S. 246, 249 (2009) (district court
dismissed § 1983 claims based on Rule 12(b)(6)); Mattoon v. City
of Pittsfield, 980 F.2d 1, 2 (1st Cir. 1992) (district court granted
summary judgment to defendants on § 1983 claims). We have
not found other comparable cases using a Rule 12(b)(1) motion
to address statutory preemption of § 1983 claims; it appears
that the district court incorrectly addressed this issue as
jurisdictional. We nonetheless examine the underlying question
of preemption.



§ 1985 claim "based upon the same conduct" also
failed. Having dismissed the federal claims, the court
declined to exercise supplemental jurisdiction over
the state law discrimination claim. Plaintiffs
appealed, and their case was consolidated with Boler.

II. ANALYSIS

We "appl[y] a de novo standard when reviewing
the district court's determination of jurisdiction."
Dealer Computer Servs. Inc. v. Dub Herring Ford, 547
F.3d 558, 560 (6th Cir. 2008). Likewise, we review
questions of  constitutional and statutory
interpretations de novo. Communities for Equity v.
Mich. High Sch. Athletic Ass'n, 459 F.3d 676, 680
(6th Cir. 2006).

A. Preclusion of § 1983 Claims by the Safe
Drinking Water Act

The district court's SDWA preemption analysis
drew from Middlesex County Sewerage Authority v.
National Sea Clammers Association, 453 U.S. 1, 21
(1981), in which the Supreme Court found that the §
1983 claims presented were preempted by the
statutes alleged. The court primarily relied on the
First Circuit's determination that the SDWA
foreclosed other federal remedies for an alleged right
to "safe and potable water." Mattoon v. Pittsfield, 980
F.2d 1, 4-6 (1st Cir. 1992). The Plaintiffs argue that
this is not the proper focus of their claims, and more
importantly, that the district court misapplied the
standard enunciated by the Supreme Court in its
line of cases that began with Sea Clammers and
concluded with Fitzgerald v. Barnstable School
Committee, 555 U.S. 246, 252 (2009).

The provisions of 42 U.S.C. § 1983 may serve as



a vehicle for a plaintiff to obtain damages for
violations of the Constitution or a federal statute.
Section 1983 provides in part:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen
of the United States...to the deprivation of any
rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to
the party injured in an action at law, suit in
equity, or other proper proceeding for
redress....

In Sea Clammers, the Court examined claims-
brought under the Federal Water Pollution Control
Act (FWPCA), 33 U.S.C. § 1251, and the Marine
Protection, Research, and Sanctuaries Act (MPRSA),
33 U.S.C. § 1401, as well as under § 1983-alleging
violations of those statutes as a result of damage to
fishing grounds from pollution. 453 U.S. at 4-5.
Focusing on Congress's intent in enacting FWPCA
and MPRSA and finding that they provide "unusually
elaborate enforcement mechanisms," the Court held
that the plaintiffs could not wuse § 1983 to enforce
their rights under those pollution statutes. Id. at
13. The Court compared § 1983 to FWPCA and
MPRSA, primarily examining the extensiveness of
the remedial scheme and its relationship to
congressional intent: "[w]hen the remedial devices
provided in the particular Act are sufficiently
comprehensive, they may suffice to demonstrate
congressional intent to preclude the remedy of suits
under § 1983." Id. at 20. Based on these statutory
provisions, the Court found it "hard to believe that



Congress intended to preserve the § 1983 right of
action" for violations of the statute. Id.

The Court reaffirmed this intent-based
analysis in subsequent cases. In Smith v. Robinson,
468 U.S. 992 (1984), the plaintiffs brought suit
against their child's school district for relief under
both the Education of the Handicapped Act (EHA)
and, pursuant to § 1983, the Due Process and Equal
Protection Clauses of the Fourteenth Amendment.
The Court first looked to the text of the statute and
its legislative history and found Congress's express
statements that it had designed the EHA to help the
States "comply[] with their constitutional
obligations to provide public education for" children
with disabilities. Id. at 1009-10. It next reviewed the
statute's procedural mechanisms, focusing on the
"comprehensive nature of the procedures and
guarantees" in the EHA. Id. at 1010-11. The Court
concluded that the language of the statute, its
legislative history, and the comprehensive nature of
its procedures and remedies reveal Congress's intent
that the statute to be the "exclusive avenue" for
plaintiffs to bring all their claims and, thus, § 1983
claims were precluded. Id. at 1012-13.

A few years later, in City of Rancho Palos
Verdes v. Abrams, 544 U.S. 113 (2005), the Court
examined preclusion of § 1983 claims where the
plaintiff sought injunctive relief under the
Telecommunications Act (TCA), but damages and
attorney's fees under § 1983 for violations of the
federal statute. This returned the Court to a
comparison between statutes, as in Sea Clammers.
The Court concluded that the detailed and restrictive
remedies in the TCA "were deliberate" and indicated
Congress's intent that the statutory remedies were
"not to be evaded through § 1983." Id. at 124.



In the most recent Supreme Court authority on
these 1issues, Fitzgerald, the Court explained the
distinction between § 1983 claims premised on
constitutional violations and those based on statutory
violations in determining whether a § 1983 claim is
precluded. "In those cases in which the § 1983 claim
is based on a statutory right, evidence of such
congressional intent may be found directly in the
statute creating the right, or inferred from the
statute's creation of a comprehensive enforcement
scheme that 1is incompatible with individual
enforcement under § 1983." Fitzgerald, 555 U.S. at
252. The Court then explained:

In cases in which the § 1983 claim alleges a
constitutional violation, lack of congressional
intent may be inferred from a comparison of
the rights and protections of the statute and
those existing under the Constitution. Where
the contours of such rights and protections
diverge in significant ways, it is not likely
that Congress intended to displace § 1983
suits enforcing constitutional rights. Our
conclusions regarding congressional intent
can be confirmed by a statute's context.

Id. at 252-53 (quotation marks and citations omitted).
The Court examined Title IX under this framework
and found that it contained only an implied private
right of action rather than an express private
remedy, lacked a comprehensive remedial scheme,
and its substantive protections diverged from those
provided by the Equal Protection Clause. Id. at 256-
58. The Court determined that Title IX did not
foreclose the plaintiffs equal protection claim brought
under § 1983. In doing so, it acknowledged that it was
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mindful of Smith’s admonition to "not lightly
conclude that Congress intended to preclude § 1983
as a remedy for a substantial equal protection claim."
Id. at 256 (quoting Smith, 468 U.S. at 1012). Indeed,
when the Supreme Court found in Smith that the
EHA precluded an equal protection constitutional
claim under § 1983, the Court based its decision on
those three key components-the express language of
the EHA and its legislative history, the
comprehensive nature of remedial scheme, and the
Court's conclusion that the plaintiffs' constitutional
claims were "virtually identical to their EHA claims."
Smith, 468 U.S. at 1009-12.

Fitzgerald was preceded and followed by our
own cases that articulate standards in line with the
test it set out. We found at § 1983 claim under the
First Amendment not precluded by the whistleblower
provisions of the SDWA. Charvat v. E. Ohio Reg'l
Wastewater Auth., 246 F.3d 607, 615 (6th Cir. 2001).
Communities for Equity, in which we denied
preclusion by Title IX and authorized an equal
protection claim under § 1983, was part of the circuit
split that preceded and ultimately led to the Supreme
Court's decision in Fitzgerald. See Communities for
Equity, 459 F.3d at 683-91. Setting out the governing
test, Fitzgerald resolved this circuit split by
determining, as we did, that Congress did not intend
for Title IX to preclude a § 1983 remedy for a
plaintiffs equal protection claim. See 555 U.S. at
256.

Based on the case authority set out above, the
Plaintiffs in Boler and Mays aver that they do not
"Invoke[] § 1983...as a vehicle to enforce the
substantive federal law found in [the SDWA], but
as a vehicle to recover for alleged violations" of
various constitutional provisions, including the
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Contract Clause, Equal Protection Clause, and
Due Process Clause—allegations that they state
would be actionable even if Congress had never
enacted the SDWA. Communities for Equity, 459
F.3d at 684. Plaintiffs argue that the fact that
Congress '"created a set of substantive statutory
requirements, and adopted a set of procedures for
enforcing those requirements, does not...suggest that
Congress intend[ed] to foreclose a Section 1983
remedy for the violations of independent rights that
find their source, not in laws passed by Congress,
but in the Constitution itself."

The focus of our inquiry on this question is
congressional intent. See Communities for Equity,
459 F.3d at 684 ("The question of what Congress
intended...concerns not only which remedies
Congress sought to provide for [statutory] violations,
but whether Congress intended to abandon the rights
and remedies set forth in [constitutional
jurisprudence] when it enacted [the statute]."). "The
burden...lies with the defendant in a § 1983 action to
prove preclusion." Charvat, 246 F.3d at 615.

1. Statutory Text and Legislative History

The  beginning point for  examining
congressional intent is the language of the statute.
See Sea Clammers, 453 U.S. at 13 ("We look first, of
course, to the statutory language, particularly to the
provisions . . . for enforcement and relief. Then we
review the legislative history and other traditional
aids of statutory interpretation to determine
congressional intent."). We addressed this very issue
in Charvat, and determined that the whistleblower
provisions of the SDWA and Clean Water Act (CWA)
did not preclude the First Amendment claims

A-22



brought by that plaintiff pursuant to § 1983. See 246
F.3d at 613-15. Our analysis focused solely on the
SDWA's whistleblower provisions; we found that they
provide for an administrative remedy only and
determined the remedies provided to be insufficiently
comprehensive to foreclose relief under § 1983. Id. at
614-15. The Plaintiffs argue that Charvat was an
application of the principle that a federal statutory
scheme will not preempt independently existing
constitutional rights when those rights have contours
distinct from the statutory claim.

Charvat does not control our decision here, but
we find instructive its analysis that emphasizes a
focus on the wording of the statute. That focus
accords with Fitzgerald's analysis, which clarifies
that review differs depending on whether "the § 1983
claim is based on a statutory right" or "alleges a
constitutional violation." 555 U.S. at 252. Fitzgerald
concludes its explanation of that distinction by noting
that "[c]ontext, not just literal text, will often lead a
court to Congress' intent in respect to a particular
statute." Id. (quoting Rancho Palos Verdes, 544 U.S.
at 127 (Breyer, J., concurring)).

In Sea Clammers and Rancho Palos Verdes, the
Court determined that the statutory remedies at
issue were sufficiently comprehensive to evince
congressional intent to preclude § 1983 claims for
violations of the statute. In Smith, the Court
addressed whether the EHA precludes a § 1983 claim
based on a constitutional violation and began with a
focus on what the legislature said in the Act and its
legislative history. The Court found that specific
provisions of the EHA evidenced that it was enacted
for the very purpose of allowing children with
disabilities to pursue their constitutional claims. See
Smith, 468 U.S. at 1009-12. Explaining its context,
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the Act noted that "Congress also recognized that in a
series of 'landmark court cases,' the right to an equal
education opportunity for handicapped children had
been established." Id. at 1010 (quoting S. Rep. No.
94-128, at 13 (1975), reprinted in 1975 U.S.C.C.A.N.
1425, 1425). In addition to protecting that right, the
legislative history stated the purpose of Congress in
passing the Act: "to provide assistance to the States
in carrying out their responsibilities under State law
and the Constitution of the United States to provide
equal protection of the laws." Smith, 468 U.S. at 1010
(quoting S. Rep. No. 94-128, at 6 (1975), reprinted in
1975 U.S.C.C.A.N. 1425, 1437) (emphasis added).
As a result, the Court found that the EHA contained
the expression of Congress's intention to preclude a §
1983 claim based on a constitutional violation.

We examine the Safe Drinking Water Act in
light of the analysis employed by these precedent
cases. The language of the SDWA centers on
mstructions to the EPA to establish the requirements
for national drinking water standards. See 42 U.S.C.
§ 300g-1. Its provisions set out standards identifying
particular contaminants selected for regulation and
establishing maximum levels that limit the amount of
those specified contaminants permitted in public
drinking water systems. See id. §300g-1(b). The
statutory language also specifies the time frame for
the EPA's promulgation of regulations, the use of
science in the EPA's decisionmaking, and the
technology by which public systems should achieve
compliance with the standards. See id.

The Defendants have not pointed to any
indications of preclusive intent in the text or
legislative history of the SDWA in their briefing, nor
were they able to do so at argument. The Plaintiffs
point to portions of the text and legislative history of
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the SDWA that they suggest show the statute was
not intended to foreclose § 1983 claims for
constitutional rights. For example, the SDWA was
adopted pursuant to Congress's power under the
Commerce Clause, U.S. Const. Art. I, § 8, rather than
its power under Section 5 of the Fourteenth
Amendment to enforce constitutional rights. See
Nebraska v. E.P.A., 331 F.3d 995, 999 (D.C. Cir.
2003) (stating that "the Commerce Clause provides
the constitutional authority for" the SDWA).
Accordingly, the Plaintiffs note that the findings
enunciated in the SDWA emphasize Congress's focus
on the interstate economic impacts of polluted
drinking water, not on any constitutional violations
that may accompany the pollution.

Unlike the EHA examined in Smith, the SDWA
does not use language related to constitutional rights,
or codify legal standards that appeared in prior cases
to enforce rights guaranteed by the Constitution. See
Smith, 468 U.S. at 1009-10. We find no clear
inference from either the text of the statute or its
legislative history that Congress intended for the
SDWA's remedial scheme to displace § 1983 suits
enforcing constitutional rights. This, in turn, informs
our next step-evaluating the comprehensiveness of
the remedial scheme provided by the statute.

2. Remedial Scheme

Lacking textual support from the statute or its
legislative history, the Defendants contend that the
SDWA's remedial scheme is so comprehensive that it
demonstrates congressional intent to preclude
remedies under § 1983. They argue that the remedial
provisions of the SDWA are similar to those
examined in Sea Clammers which, along with the
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First Circuit's holding in Mattoon, should direct our
inquiry and conclusion, as they did that of the district
court.

The SDWA's remedial scheme authorizes the
EPA Administrator to compel compliance with the
standards promulgated by the statute, 42 U.S.C. §
300g-3(b), and to assess civil penalties against
violators of SDWA regulations. Id. § 300g-3(g)(3).
The statute also provides for judicial review of the
Administrator's actions, including the establishment
of drinking water regulations, id. § 300j-7(a), and
contains a citizen-suit provision allowing a private
action against any person in violation of the statute
for injunctive relief. Id. § 300j-8. Plaintiffs bringing
claims under the SDWA must also comply with
certain procedural requirements, including providing
a notice of intent to potential defendants 60 days
prior to filing suit. Id. § 300;-8(b)(I)(A). This remedial
scheme contains a number of similarities to the
schemes in the pollution statutes in Sea Clammers.

The Plaintiffs respond that the SDWA's
savings clause, id. § 300j-8(e), demonstrates that
Congress intended to preserve independent remedies
for conduct also violating the statute. The savings
clause states that "[n]Jothing in this section
[establishing the SDWA's private right of action]
shall restrict any right which any person (or class of
persons) may have under any statute or common law
to seek enforcement of any requirement prescribed
by or under this subchapter or to seek any other
relief." Id. § 300j-8(e). Sea Clammers rejected a
similar argument about the FWPCA and MPRSA's
savings clauses, which were similarly worded. See
Sea Clammers, 453 U.S. at 20 n.31. The Court found
that it was "doubtful that the phrase 'any statute'
include[d] the very statute in which [that] statement
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was contained." Id. at 15-16. But that determination
was premised on violations of the statute itself. The
Court also recognized that the savings clause was
intended to "allow further enforcement of
antipollution standards arising under other statutes
or state common law." Id. at 20 n.31; see also Guertin
v. State of Mich., No. 16-cv-12412, 2017 WL 2418007,
at *13-14 (E.D. Mich. June 5, 2017) (finding that the
"robust savings clause" in the SDWA is "explicit
evidence that Congress did not mean to preempt" the
plaintiffs' constitutional claims because such a
finding would "certainly affect" the plaintiffs' ability
to bring such claims). The language of the SDWA's
savings clause lends support to a conclusion that
Congress contemplated leaving open § 1983 as an
avenue of relief for claims arising under the
Constitution.

We pause to address Mattoon, which we do not
find dispositive. The plaintiffs in Mattoon brought
claims premised on SDWA violations, and a claim of
infringement of an alleged "constitutional right to
safe drinking water." 980 F.2d at 5. The Plaintiffs
here do not allege that violation, but rather bring
claims for wviolations of specific constitutional
provisions including the Contract Clause, Equal
Protection Clause, and Due Process Clause. More
importantly, the First Circuit's conclusion predated
Fitzgerald, where the Supreme Court explained that
when reviewing cases in which the § 1983 claim
alleges a constitutional violation, the appropriate
framework is to seek to infer congressional intent
from the text and legislative history of the statute,
review the nature and extent of the remedial scheme,
and compare the rights and protections of the statute
with those found in the Constitution. See Fitzgerald,
555 U.S. at 252.
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Communities for Equity teaches that where
constitutional claims such as those here are at issue,
the question of congressional intent "concerns not
only what remedies Congress sought to provide" for
SDWA violations, "but whether Congress intended to
abandon the rights and remedies set forth in
Fourteenth Amendment equal protection
jurisprudence" when it enacted the SDWA. 459 F.3d
at 684.

The SDWA's remedies are more limited than
those generally available under § 1983, as the statute
provides for injunctive relief only, not for recovery of
damages or other monetary relief available to
Plaintiffs with successful § 1983 claims. Though the
statute contains a private right of action, it also
includes a savings clause establishing that its private
action does not restrict rights a person may exercise
outside the SDWA. The availability of a private
judicial remedy in the SDWA, moreover, does not
conclusively establish congressional intent to
preclude relief under § 1983. Rancho Palos Verdes,
544 U.S. at 122. Rather, we examine whether there
are statutory indications "express or implicit" that
the remedy is meant to "complement, rather than
supplant, § 1983." Id. And we do so in accordance
with Fitzgerald's admonition that we should be
"mindful" to "not lightly conclude that Congress
intended to preclude reliance on § 1983 as a remedy
for a substantial [constitutional] claim." Fitzgerald,
555 U.S. at 252.

In the context of the SDWA and its text and
legislative history, we find that the remedial schemes
in the SDWA are not so comprehensive as to
demonstrate congressional intent to preclude
remedies under § 1983 for constitutional violations.
This leaves us with the last consideration set out in
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Fitzgerald's framework—a comparison of the
substantive rights and protections of the SDWA to
the protections provided by the relevant
constitutional provisions. It is Defendants' burden to
show that this comparison reveals a congressional
itention for the SDWA to preclude remedies
provided for under § 1983.

3. Contours of the Rights and Protections

Fitzgerald teaches that in examining the
SDWA, we ask whether "the contours of the rights
and protections" provided by the SDWA and those
existing under the Constitution "diverge in
significant ways." Fitzgerald, 555 U.S. at 252. If
they do, this "lends further support to the conclusion
that Congress did not intend [the statute] to preclude
§ 1983 constitutional suits." Id. at 256. In Fitzgerald,
the Court highlighted Title IX's protections as
"narrower in some respects and broader in others,"
and determined that this divergent coverage, along
with the lack of a sufficiently comprehensive
remedial scheme, showed that the statute was not
intended to foreclose § 1983 relief. Id. at 256,258. The
Court examined the reach of Title IX's remedial
scheme as compared to the § 1983 claims, activities
exempt under the statute that could nonetheless form
the basis for equal protection claims, and the
congruity of standards for establishing liability where
particular activities and defendants might be subject
to actions under both Title IX and the Equal
Protection Clause. Id. at 257-58. It highlighted that
claims brought to enforce the safeguards of the Equal
Protection Clause reach only state actors, while Title
IX reaches "institutions and programs [receiving]
federal funds, which may include nonpublic
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institutions." Id. at 257 (citations omitted). The Court
illustrated how the standards for governing
liability were not congruent: a Title IX plaintiff could
establish deliberate indifference and school district
Liability for harassment through the conduct of "a
single school administrator with authority,” but a
similar equal protection claim against the district,
brought via § 1983, would require showing that "the
harassment was the result of municipal custom,
policy, or practice." Id at 257-58 (citation omitted).

The Plaintiffs emphasize the divergence
between the rights protected by the SDWA and those
protected by their constitutional claims. The
Defendants maintain that the § 1983 claims are, at
their heart, based on misconduct addressed by the
SDWA, arguing that they have the same factual basis
as potential SDWA claims and that the allegations
made in the Plaintiffs' complaint stem from
responsibilities and duties imposed by the SDWA.

The SDWA's citizen-suit provision authorizes
action against "any person," which therefore reaches
both nonpublic actors as well as the state actors
covered by § 1983. See 42 U.S.C. § 300j-8(a). But
even with some overlap in coverage, the substantive
standards within the statute diverge significantly
from the protections afforded by the Constitution.
The Boler Plaintiffs allege violations of several
constitutional provisions, including the Contract
Clause, Due Process Clause, and Equal Protection
Clause. The Mays Plaintiffs also allege due process
and equal protection violations. All Plaintiffs argue
that each of these constitutional rights diverge
significantly from the rights and protections provided
by the SDWA. We agree.

The distinct coverage of the Equal Protection
Clause provides a clear example. The citizen-suit

A-30



provision allows a plaintiff to file a SDWA action to
"enforce ... any requirement prescribed by or under"
the statute. Id The SDWA establishes maximum
contaminant levels through its national primary
drinking water regulations, which most public water
systems may not exceed. Id. § 300g-1. These
regulations reach only certain harmful contaminants
in drinking water, and do not redress harms caused
by many other contaminants that are unregulated by
the SDWA. Establishing a violation of the statute
does not require proof of intent or meeting any
specific standard beyond showing contaminant levels
in excess of the maximum established by the
regulations. The statute would thus cover both
intentional and negligent conduct, as long as it
violated the regulation.

In a wide variety of circumstances, conduct
that violates the SDWA might not violate the Equal
Protection Clause, and vice versa. For example, a
government entity could provide water through a
public system with contaminant levels in excess of
national drinking water standards without infringing
on any equal protection principles.

Likewise, a government entity could provide
some customers with water that meets the
requirements of SDWA standards, but that 1is
nonetheless dirtier, smellier, or of demonstrably
poorer quality than water provided to other
customers. The water also could be polluted by a
contaminant not regulated by the SDWA. Even
though not violating the SDWA, these situations
could create an equal protection issue, particularly if
such distinction were based on intentional
discrimination or lacked a rational basis.

A Due Process Clause example further
highlights this divergence in coverage. The Mays and
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Boler Plaintiffs both allege that the Defendants
denied them due process of law through the state-
created danger doctrine, by exposing them to the
contaminated water sourced from the Flint River.
Establishing a due process violation through the
state-created danger doctrine requires showing:

(1) an affirmative act by the state which
either created or increased the risk that the
plaintiff would be exposed to an act of
violence by a third party; (2) a special danger
to the plaintiff wherein the state's actions
placed the plaintiff specifically at risk, as
distinguished from a risk that affects the
public at large; and (3) the state knew or
should have known that 1its actions
specifically endangered the plaintiff.

Jones v. Reynolds, 438 F.3d 685, 690 (6th Cir. 2006)
(citations omitted). The plaintiff "must demonstrate
that the state acted with the requisite culpability to
establish a substantive due process violation under
the Fourteenth Amendment," which varies depending
on the circumstances. Ewolski v. City of Brunswick,
287 F.3d 492, 510 (6th Cir. 2002). A deliberate
indifference standard is used to establish culpability
"In settings [that] provide the opportunity for
reflection and unhurried judgments, but . . . a higher
bar may be necessary when opportunities for
reasoned deliberation are not present." McQueen v.
Beecher Cmty. Schs., 433 F.3d 460, 469 (6th Cir.
2006) (quotation marks and citations omitted).

A violation of the SDWA that does not meet a
deliberate indifference standard, such as a state
actor's negligent action resulting in contaminant
levels above the established maximum, plainly would
not meet the requirements of a due process violation.
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Likewise, a state actor's deliberately indifferent
action concerning contaminants in public water
systems, which created a special danger to a plaintiff
that the state knew or should have known about,
could violate the Due Process Clause without also
violating the SDWA, if the hypothetical contaminants
did not exceed the statutory maximums or were not
regulated by it.

Under some circumstances, actions that violate
the SDWA may also violate the Equal Protection
Clause or Due Process Clause. The Defendants argue
that this 1s necessarily the case, and that the
Plaintiffs' claims could not be pursued without
showing a violation of the SDWA.4 But as noted, that
1s often not the case, particularly where the SDWA
does not even regulate a contaminant harmful to
public drinking water users. The contours of the
rights and protections of the SDWA and those arising
under the Constitution, and a plaintiff's ability to
show violations of each, are "not ... wholly congruent."
Fitzgerald, 555 U.S. at 258. This further supports the
conclusion that Congress did not intend to foreclose §
1983 suits by enacting the SDWA.

The Defendants also appear to argue that the
Plaintiffs have not actually shown that their
constitutional rights were violated, as pled by the

* The Defendants also argue that the Plaintiffs' claims rest on
a constitutional right to safe drinking water, which no courts
have found to be a fundamental right. But the Plaintiffs
explicitly deny that they seek to enforce such a right, or that
their claims must rest on such a right. This argument appears
principally to concern the Plaintiffs' substantive due process
claims. But to show that the state-created danger doctrine or a
person's fundamental right to bodily integrity have been
violated, a Plaintiff does not need to establish any constitutional
significance to the means by which the harm occurs-in this case,
unsafe drinking water.
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Complaints filed in Boler and Mays. But these
arguments are irrelevant to the preemption question
at hand—particularly because the Defendants'
arguments seek to address the merits of the claims,
and the district court apparently treated the issue of
preclusion as jurisdictional. The Defendants urge us
to consider the due process claims as pled in these
cases, and determine that the Complaints do not
establish constitutional violations. At the motion to
dismiss stage, however, we focus on the availability of
a cause of action, not whether the plaintiffs have
proven that these constitutional rights were violated.
Having resolved that there is no textual
indication in the SDWA that Congress expressly
chose to preempt § 1983 claims and that the
provisions of the remedial scheme do not demonstrate
such an intention, we also find that the contours of
the rights and protections found in the constitutional
claims diverge from those provided by the SDWA
such that we infer lack of congressional intention to
foreclose § 1983 claims. The Defendants have not
demonstrated that "Congress intended to abandon
the rights and remedies set forth in Fourteenth
Amendment equal protection jurisprudence" when it
enacted the SDWA. Communities for Equity, 459 F.3d
at 684. Under the governing precedent, primarily
that of the Supreme Court, the Defendants have not
carried their burden and the Plaintiffs may thus
move forward with their cases. We find that the
SDWA does not preclude § 1983 claims as pled by the
Boler and Mays Plaintiffs, and reverse the district
court's dismissal of their Complaints on that basis.
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B. Section 1985 Claims

The Plaintiffs also brought claims under 42
U.S.C. § 1985(3), alleging that the defendants
conspired to deprive them "of the equal protection of
the laws, or of equal privileges and immunities under
the laws." The district court did not address this
claim when dismissing Boler, presumably finding
that it failed because the plaintiffs' § 1983 claims
were preempted by the SDWA. In Mays, the district
court explicitly dismissed the Plaintiffs' § 1985(3)
claim, determining  that  "[w]ithout  wviable
constitutional claims" under § 1983, the Plaintiffs'
"conspiracy claim under § 1985(3) based upon the
same conduct also fails." Since we find that the
SDWA does not preclude the Plaintiffs' § 1983 claims,
we likewise reverse the district court's dismissal of
their claims brought under§ 1985(3).

C. Eleventh Amendment Sovereign Immunity

The State of Michigan, Governor Snyder,
MDEQ, and MDHHS (collectively, "State
Defendants") argue that the Eleventh Amendment
serves as a separate and independent jurisdictional
bar to the plaintiffs' claims against them. The Boler
Plaintiffs respond that the State Defendants' conduct
in litigation constitutes waiver of their Eleventh
Amendment protections. Both the Boler and Mays
Plaintiffs assert that the Ex Parle Young doctrine
applies to their claims against Governor Snyder.

Though not addressed by the district court, we
examine the question of sovereign immunity as part
of our continuing obligation to consider our
jurisdiction over the appeal. Puckett v. Lexington-
Fayette Urban Cty. Gov't, 833 F.3d 590, 598 (6th Cir.
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2016). Sovereign immunity protects states, as well as
state officials sued in their official capacity for money
damages, from suit in federal court. Ernst v. Rising,
427 F.3d 351, 358 (6th Cir. 2005). It also applies to
state agencies or departments, such as MDEQ and
MDHHS. See Pennhurst State Sch. & Hosp. v.
Halderman, 465 U.S. 89, 100 (1984). Sovereign
immunity "does not extend to counties and similar
municipal corporations," such as the defendants
associated with the City of Flint in these cases. Mz.
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S.
274, 280 (1977). There are three exceptions to
sovereign immunity: (I) when the state has waived
immunity by consenting to the suit; (2) when
Congress has expressly abrogated the states'
sovereign immunity, and (3) when the doctrine set
forth in Ex Parte Young, 209 U.S. 123 (1908), applies.
See Puckett, 833 F.3d at 598. Section 1983 does not
abrogate Eleventh Amendment immunity. Will v.
Mich. Dep't of State Police, 491 U.S. 58, 66 (1989)
(stating that Congress did not intend to "disturb the
States' Eleventh Amendment immunity" by passing §
1983). As a result, only the other two exceptions-
consent or the application of Ex Parte Young—may
apply in these cases.

1. State Waiver Via Conduct in Litigation in
Boler

Consent to a suit may be indicated expressly,
or "take the form of a voluntary appearance and
defense on the merits in federal court." Lawson v.
Shelby Cty., 211 F.3d 331, 334 (6th Cir. 2000).
Removing an action from state to federal court will
constitute waiver. Lapides v. Bd. of Regents of the
Univ. Sys. of Ga., 535 U.S. 613, 616 (2002). But
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appearance in court to present certain defenses, such
as a statute of limitations argument, is not a defense
on the merits indicating waiver of immunity. See
Akers v. Cty. of Bell, 498 F. App'x 483, 490 (6th Cir.
2012). In Ku v. Tennessee, 322 F.3d 431, 435 (6th Cir.
2003), we determined that by engaging in substantial
discovery, filing a motion for summary judgment, and
only raising an Eleventh Amendment defense after
an adverse ruling on the summary judgment motion,
the State of Tennessee had voluntarily invoked
jurisdiction sufficient to waive its sovereign
immunity defense.

The Boler Plaintiffs first argue that the State
Defendants' conduct in litigation demonstrates their
consent to the suit, specifically by passing legislation
with the intent of affecting the Plaintiffs' claims.
Public Act 24, which provided $30 million in
appropriations for the Flint water crisis, was signed
into law on February 26, 2016, two days after the
Plaintiffs filed for a preliminary injunction. The
Plaintiffs assert that the State Defendants increased
their efforts to pass Act 24 only after they knew the
motion for a preliminary injunction was imminent,
and that the legislation was passed in part to be used
as a "tool in litigation." As evidence, the Plaintiffs
point to the State Defendants' briefing on jurisdiction
before the district court, where they argued that Act
24 "mooted" the Plaintiffs' requests for relief. The
Plaintiffs argue that this conduct, as well as the State
Defendants' participation in settlement negotiations,
demonstrates their consent to litigation in the
interests of reaching a resolution on the merits.

As support, the Plaintiffs cite Vaquerias Tres
Moryitas, Inc. v. Comas, 992 F. Supp. 2d 39, 47
(D.P.R. 2013), where the court stated that "once the
Government voluntarily agreed to use public funds"
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to compensate the plaintiffs for their losses as a
result of pricing violations, the Commonwealth of
Puerto Rico ‘"expressly waived its Eleventh
Amendment immunity by its conduct in litigation."
The court also found that the Commonwealth's
participation 1in settlement agreements further
confirmed this waiver. Id. However, on appeal, the
First Circuit forcefully stated that the district court's
determination that Puerto Rico had waived its
Eleventh Amendment immunity was "in no sense
necessary to ... entry of the judgment," and that the
statements were "dicta," "wholly gratuitous," and
"ha[d] the obvious effect of causing confusion."
Vaquerias Tres Moryitas, Inc. v. Pagan, 748 F.3d 21,
23 (1st Cir. 2014). The First Circuit emphasized that
the "standard for finding [Eleventh Amendment]
waiver 1s a stringent one," and strongly suggested
that the district court amend the order to delete the
language. Id. at 27. The applicability of the district
court's opinion in Vaquerias 1is therefore quite
Iimited. Nor have we found other support for the
proposition that encouraging the passage of an
appropriations bill that might affect a plaintiff's
claims or engaging in settlement negotiations would
constitute conduct in litigation that indicates consent
to waive sovereign immunity.

Though we find that the State Defendants have
participated in some litigation conduct, their actions
do not rise to the level of a waiver of their Eleventh
Amendment immunity. We note that their defense
that the SDWA precludes the Plaintiffs' § 1983 claims
1s arguably a "defense on the merits in federal court,"
Lawson, 211 F.2d at 334, since other courts have
typically treated similar claims as merits issues
rather than threshold questions of jurisdiction. But
since the district court considered the argument to be
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jurisdictional and the Boler appeal follows from the
court's ruling on a 12(b)(I) motion, we find that the
State Defendants' participation in the argument does
not constitute a defense on the merits.

We also note that the State Defendants
presented a defense to the Boler Plaintiffs' motion for
a preliminary injunction, arguing against the merits
of the case without raising the issue of sovereign
immunity. Nor did the issue arise in the defendants'
Joint Statement of Resolved and Unresolved Issues.
The State Defendants first invoked the defense of
sovereign immunity in their Supplemental Brief for
Jurisdictional Arguments, which was prompted by
the district court at a status conference. Nonetheless,
this participation in litigation does not rise to the
level of waiver. In Ku, Tennessee only raised an
Eleventh Amendment defense after "engaging in
substantial discovery, filing a motion for summary
judgment," and the district court had issued a "final
adverse ruling." 322 F.3d at 432; see also Hunter v.
Hamilton Cty. Bd. of Elections, 850 F. Supp. 2d 795,
801-02 (S.D. Ohio 2012) (finding that the Board of
Elections, which was an arm of the state, had waived
Eleventh Amendment immunity by participating in
extensive pre-trial activities before the district court
and Sixth Circuit, including appealing the district
court’s order granting a preliminary injunction,
participating in a discovery conference, and filing a
trial brief). The State Defendants' conduct does not
rise to the same level in this instance, where the
district court never issued any final judgments before
the motion to dismiss and the parties had not yet
engaged 1in discovery. We find that the State
Defendants have not waived their sovereign
immunity, and affirm the district court's dismissal of
the Boler Plaintiffs' claims against the State of
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Michigan, MDEQ, and MDHHS on this basis.?

2. The Ex Parle Young Doctrine

The exception set forth in Ex Parte Young
allows plaintiffs to bring claims for prospective relief
against state officials sued in their official capacity to
prevent future federal constitutional or statutory
violations, "regardless of whether compliance might
have an ancillary effect on the state treasury." S & M
Brands, Inc. v. Cooper, 527 F.3d 500, 507 (6th Cir.
2008) (citations omitted). But the doctrine does not
extend to retroactive relief or claims for money
damages. Id. at 508; see also Edelman v. Jordan, 415
U.S. 651, 663 (1974). To determine if Ex Parle Young
applies, we "need only conduct a 'straightforward
inquiry into whether [the] complaint alleges an
ongoing violation of federal law and seeks relief
properly characterized as prospective." Dubuc v.
Mich. Bd. of Law Exam'rs, 342 F.3d 610, 616 (6th
Cir. 2003) (quoting Verizon Md., Inc. v. Pub. Serv.
Comm'n of Md., 535 U.S. 635, 645 (2002)) (alteration
in original).

a. Application of Ex Parte Young to Governor
Snyder in Boler

The State Defendants argue that Ex Parte
Young is inapplicable because the Boler Plaintiffs do
not actually seek prospective injunctive relief against

> The Boler Plaintiffs also argue that the State Defendants,
through operation of the Emergency Manager law, became
agents and servants of the City of Flint, which does not have
Eleventh Amendment immunity. The Plaintiffs offer no support
for this argument, and it does not overcome the Eleventh
Amendment bar.
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Governor Snyder, but restitution, and because they
have not shown any ongoing violations of federal law.
The Plaintiffs respond that Ex Parte Young applies to
the injunctive relief they seek, and that the State
Defendants, including Governor Snyder, continue to
play an active role in the water crisis that 1is
producing ongoing violations of their constitutional
rights.

But the Boler Complaint does not make clear
what those ongoing violations are. The State
Defendants posit that the Plaintiffs concede that
there i1s no threat to their ongoing rights by
acknowledging that Flint has already reconnected to
DWSD. Though we do not find any such concession,
the Complaint does appear to be focused on Governor
Snyder's conduct up until October 2015, when he
"belatedly" ordered that the Flint system be
reconnected to DWSD. The Plaintiffs allege that this
action was part of his participation in "creating,
escalating, and prolonging the dangers" to Flint
water consumers, but do not clarify his ongoing
involvement beyond that point. The State Defendants
argue that the proposed class focuses on Flint
residents who were billed for water between April
2014 and October 2015, suggesting that the conduct
at issue took place within that time period. But
many Complaint allegations center on the Plaintiffs'
obligation to pay for contaminated water, which is
ongoing, and allegedly impairs their constitutional
rights under the Contract Clause and Due Process
Clause.

Even if we were to find that the Complaint
alleges an ongoing violation of federal law, it is not
clear what injunctive relief is sought. Though each
count alleged requests injunctive relief, and the
prayer for relief asks for "[a]ny other relief, including
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injunctive relief, as [the court deems fair," the
Plaintiffs provide no indication as to what this
injunctive relief might be. Under our plain reading of
the Complaint, the Boler Plaintiffs have not shown
that the Ex Parle Young doctrine applies to their
claims against Governor Snyder.

b. Application of Ex Parte Young to Governor
Snyder in Mays

Similarly, the State Defendants argue that Ex
Parle Young does not apply in Mays, because the
injunctive relief sought is not prospective or actually
injunctive, and because declaratory relief is
unavailable. Defendants also argue that the Plaintiffs
have not shown any ongoing violations of their
constitutional rights because they have "essentially
concede[d] that no such threat exists" by
acknowledging that Flint has reconnected to DWSD.6

But this takes too narrow a view of the ongoing
constitutional wviolations that the Plaintiffs allege.
Damage to the water pipes has been done, and has
ongoing effects. The Complaint specifically refers to
Flint's current State of Emergency, which continues
to the present day. It also alleges that the relief
efforts by public officials have been "ineffective [and]

® The Defendants also argue that the Mays Plaintiffs' claims
against the State of Michigan are barred based on sovereign
immunity. The only claims asserted against the State of
Michigan in Mays are Counts I and II, which allege violations of
substantive due process and are brought pursuant to § 1983.
The Defendants argue that the State has not consented to suit
and is not a proper defendant in a cause of action brought under
§ 1983. The Plaintiffs appear to concede this point. We thus
affirm the district court's dismissal of the Mays Plaintiffs' claims
against the State of Michigan as barred by sovereign immunity.
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often frivolous[] in mitigating the devastation caused"
by the crisis and such "ineffective relief efforts" have
themselves prolonged the effects of the crisis. This
is sufficient to show an ongoing violation of the
Plaintiffs' constitutional rights, especially considering
that they bring claims for, among other things, state-
created danger and violation of their fundamental
right to bodily integrity.

Moreover, the Mays Complaint specifically
seeks "[a]n injunctive order to remediate the harm
caused by Defendants' unconstitutional conduct
including, but not limited to: repairs of private
property and establishment of medical monitoring to
provide healthcare and other appropriate services to
Class members for a period of time deemed
appropriate by the Court." It also seeks the
"[a]ppointment of a monitor who will assist in the
development of remedial plans including, but not
limited to: early education, education intervention
programs, [and] criminal and juvenile justice
evaluations." The State Defendants argue that this
relief is somehow '"clearly" an attempt to obtain
"retroactive damages unavailable under Young.” But
"[a] court may enter a prospective suit that costs the
state money...if the monetary impact is ancillary, i.e.,
not the primary purpose of the suit."  Barton v.
Summers, 293 F.3d 944, 950 (6th Cir. 2002).

For example, the Supreme Court upheld an
order enjoining a state to provide education programs
as a way of redressing past racial discrimination. See
Milliken v. Bradley, 433 U.S. 267, 288-90 (1977). The
injunctive order did not award money retroactively,
but directed the state's conduct in the future.

That 1s what the Complaint seeks here: to
direct the Governor's conduct in providing services to
Plaintiffs affected by the Flint water crisis. The
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primary purpose of this relief is not to cost the State
of Michigan money, but to provide relief to the
Plaintiffs through compensatory education, medical
monitoring, and evaluation services. A
straightforward look at the Complaint shows that
this relief 1s properly characterized as prospective.
See Verizon, 535 U.S. at 645. Thus, we find that Ex
Parte Young applies to the claims made against
Governor Snyder in Mays.

In sum, Eleventh Amendment sovereign
immunity applies to the State of Michigan in both
Mays and Boler, as well as to the Boler Plaintiffs'
claims against the MDEQ, MDHHS, and Governor
Snyder. The district court's dismissal of the Plaintiffs'
claims against these Defendants is affirmed. As noted
above, Eleventh Amendment sovereign immunity
does not apply to municipalities; thus, the Boler
Plaintiffs' claims against the City Defendants-Earley
and Ambrose, former Emergency Managers of Flint;
Walling, former Mayor of Flint; and the City of Flint-
remain. Similarly, the Mays Plaintiffs' claims against
all Defendants except the State of Michigan remain.

D. Dismissal Under Alternate Grounds

The Defendants argue that, even if not
precluded by the SDWA, the Plaintiffs' § 1983 claims
should be dismissed for several alternate reasons.
They argue that the dismissal of both Boler and Mays
should be affirmed pursuant to Rule 12(6)(6) for
failure to state a claim upon which relief can be
granted. The Defendants also argue that Baler's
dismissal should be affirmed because the claims are
merely artfully-pled state law claims, or are based on
a recently issued EPA administrative order. Several
Defendants in Mays also argue that claims against

A-44



them should be dismissed based on absolute or
qualified immunity, or as impermissibly relying on
the doctrine of respondeat superior. We do not find
any of these arguments availing.

1. Dismissal Under Rule 12(b)(6) for Failure to
State a Claim

The Plaintiffs correctly note that the only
issues currently before us are the dismissal of their §
1983 claims as preempted by the SDWA and the
question of sovereign immunity. Even though we
have determined that the § 1983 claims are not
foreclosed, the Defendants seek affirmance under
Rule 12(b)(6) for failure to state a claim upon which
relief can be granted. We may affirm the district
court on any basis supported in the record. See Angel
v. Kentucky, 314 F.3d 262, 264 (6th Cir. 2002); see
also Blount-Hill v. Zelman, 636 F.3d 278, 284 (6th
Cir. 2011) (affirming the district court on an
alternative basis when it "further[ed] the interests of
judicial economy and d[id] not unfairly prejudice the
parties, as the issue ha[d] been raised and fully
briefed"). We decline to do so here.

First, Boler was dismissed pursuant to a Rule
12(b)(1) motion for lack of subject matter jurisdiction.
Though Mays was apparently dismissed after
motions brought under both Rule 12(b)(1) and
(12(b)(6), the district court premised the dismissal on
its resolution in Boler—where it treated the issue as
jurisdictional. The district court "has [not] addressed
the merits of [the Plaintiffs'] constitutional claims or
even the sufficiency of their pleadings." Fitzgerald,
555 U.S. at 260. Nor have the Plaintiffs been given an
opportunity to fully brief the merits of their
constitutional claims, which 1involve factual
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complexities that are best examined by the district
court 1n the first instance. Moreover, the Boler and
Mays Plaintiffs bring distinct constitutional claims,
based on different factual underpinnings and legal
arguments. A consolidated appeal is not the
appropriate occasion to evaluate these claims for the
first time. Such an analysis, moreover, could unfairly
prejudice the Plaintiffs, who have only addressed the
Defendants' Rule 12(b)(6) arguments in their reply
briefs. We believe the district court is in the best
position to evaluate these arguments upon remand.

2. Alternate Grounds for Dismissal of Boler
Claims

The Defendants also argue that Boler should be
dismissed for two additional reasons: (1) because
the Plaintiffs' claims are merely artfully-pled state
law claims, and (2) based on a recent EPA
administrative order. Neither argument merits
affirming the district court's dismissal.

First, the district court did not examine the
Defendants' argument that the Boler Plaintiffs' §
1983 claims are merely artfully-pled state law breach
of contract claims. "Dismissal for lack of subject-
matter jurisdiction because of the inadequacy of [a]
federal claim is proper only when the claim is 'so
insubstantial, implausible, foreclosed by prior
[precedent], or otherwise completely devoid of merit
as not to involve a federal controversy." Steel Co. v.
Citizens for a Better Env 't, 523 U.S. 83, 89 (1998)
(quoting Oneida Indian Nation of N.Y. v. Cty. of
Oneida, 414 U.S. 661, 666 (1974)). That standard is
easily overcome here, where the Plaintiffs have
alleged several substantial constitutional claims
sufficient to survive under Rule 12(b)(1). Any further
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evaluation of these claims on the merits, such as
their sufficiency under Rule 12(b)(6), should first be
performed by the district court upon remand as
discussed above.

Second, the Defendants also argue that
dismissal of Boler is justified based on the EPA's
recently issued Emergency Administrative Order
(EAO), which directed the City of Flint and State of
Michigan to take certain steps to address the Flint
water crisis. The Defendants assert that the relief
requested in Boler would require the district court to
review and rule on the EAO, but that exclusive
jurisdiction to do so is vested in the court of appeals.
See 42 U.S.C. § 300j- 7(a)(2). The Plaintiffs do not
seek review of or alterations to the EAO, and their
claims do not constitute an appeal of a "final Agency
action" by the EPA that would bring the action under
the ambit of the SDWA's judicial review provision. Id.
Rather, their claims and the relief they seek "may
parallel the EPA's directives to ... Flint and Michigan

. [or] augment those orders." Concerned Pastors for
Soc. Action v. Khourt, 194 F. Supp. 3d 589, 599 (E.D.
Mich. 2016) (evaluating and rejecting the same
argument made by many of the same Defendants in
this action). The EAO does not justify affirming the
district court's dismissal for lack of subject matter
jurisdiction.

3. Alternate Grounds for Dismissal of Mays
Claims

The MDEQ Defendants also argue that
dismissal of the Mays Plaintiffs' claims against them
should be affirmed on alternate grounds: (1) based on
absolute or qualified immunity, or (2) as improperly
seeking relief based on the doctrine of respondeat
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superior. Again, we find that neither argument
provides an alternate basis to affirm the district
court’s dismissal.”

a. Absolute or Qualified Immunity of MDEQ
Officials

The MDEQ Defendants argue that the Mays
claims against them are barred by absolute
immunity, which protects persons "performing
adjudicatory functions within a federal agency ...
from damages liability for their judicial acts." Butz v.
Economou, 438 U.S. 478, 514 (1978). The shield of
absolute immunity has been extended to some
officials who "perform functions closely associated
with the judicial process." Cleavinger v. Saxner, 474
U.S. 193, 200-01 (1985). But the Supreme Court has
also been "'quite sparing in [its] recognition of
absolute immunity,' and has declined 'to extend it
any further than its justification would warrant."
Flying Dog Brewery, LLLP v. Mich. Liquor Control
Comm'n, 597 F. App'x 342, 348 (6th Cir. 2015)
(quoting Burns v. Reed, 500 U.S. 478, 487 (1991)). As

’ Wright, the Genesee County Drain Commissioner, also
seeks to affirm the district court's dismissal of the Mays
Plaintiffs' claims for failure to plead facts showing that they are
entitled to relief against him. For the reasons explained above,
we decline to analyze whether the Plaintiffs have stated a claim
against Wright under Rule 12(b)(6). But we also note that
Wright's brief does not make any independent 12(b)(6)
arguments and only seeks to incorporate his arguments from a
motion to dismiss filed before the district court. We "explicitly
disallow([] the incorporation by reference into appellate briefs of
documents and pleadings filed in the district court." Northland
Ins. Co. v. Stewart Title Guar. Co., 327 F.3d 448, 453 (6th Cir.
2003). Such an attempt to incorporate by reference "does not
comply with the Federal Rules of Appellate Procedure." Id at
452; see also Fed. R. App. P. 28(a)(8).
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such, officials seeking "absolute exemption from
personal liability for unconstitutional conduct must
bear the burden of showing that public policy
requires an exemption of that scope." Butz, 438 U.S.
at 506.

The MDEQ Defendants have not done so here.
While they broadly assert that their actions "are
analogous to those of a prosecutor exercising his
prosecutorial discretion to bring suit," they provide no
case law showing that courts have found MDEQ
officials, or public officials making similar decisions
to those made by the MDEQ, to be entitled to
absolute immunity. Nor have they provided an
application of any of the factors we have used to
determine that public officials are entitled to quasi-
judicial immunity, such as the need to assure that
the official can perform his functions without
harassment or intimidation or insulation from
political influence. See Flying Dog Brewery, 597 F.
App'x at 348-49. The Defendants' conclusory
arguments do not merit an extension of the absolute
immunity doctrine.

The MDEQ Defendants also argue that the §
1983 claims in Mays are barred by qualified
immunity. "Qualified immunity protects government
officials performing discretionary functions unless
their conduct violates a clearly established statutory
or constitutional right of which a reasonable person
in the official's position would have known."
Silberstein v. City of Dayton, 440 F.3d 306, 311 (6th
Cir. 2006) (citing Harlow v. Fitzgerald, 457 U.S. 800,
818 (1982)). The test for qualified immunity is two-
pronged, and the plaintiff must show that the
official's conduct (1) violated a constitutional right,
and (2) that the right was clearly established.
Silberstein, 440 F.3d at 311; see also Radvansky v.

A-49



City of Olmsted Falls, 395 F.3d 291, 302 (6th Cir.
2005) (requiring that the plaintiff establish that the
official's action was "objectively unreasonable in light
of the clearly established constitutional rights").

The first part of this test involves determining
whether the Mays Plaintiffs have alleged a
constitutional violation. Because we have declined to
analyze the merits of the Plaintiffs' claims, we also
decline to determine whether qualified immunity
applies in the first instance. We deny the request to
affirm the district court's dismissal on the basis of
absolute or qualified immunity.

b. Respondeat Superior

Finally, the MDEQ Defendants argue that the
claims in Mays against Wyant, Shekter Smith, and
Busch are based on the premise that they, as former
directors and supervisors within the MDEQ, are
liable for "any alleged wrongful conduct of the entire
MDEQ/ODWMA/Lansing District, regardless of their
level of direct involvement." This, the Defendants
assert, impermissibly rests the § 1983 claims against
them on the doctrine of respondeat superior, or
supervisor liability. See Polk Cty. v. Dodson, 454 U.S.
312, 325 (1981) ("Section 1983 will not support a
claim based on a respondeat superior theory of
Liability.") (citing Monell v. N.Y.C. Dep 't of Soc.
Servs., 436 U.S. 658, 694 (1978)). The Plaintiffs
respond that their claims against these MDEQ
Defendants rest on their own personal conduct.

Indeed, the Mays Complaint specifically
alleges that Wyant participated in the decision to
switch the City of Flint's water supply to the KWA. It
alleges that Shekter Smith expressed concern that
Flint water would be publicly linked to the outbreak

A-50



of Legionnaire's disease, and also acknowledged that
the water problems in Flint were due to "corrosion
across the distribution system." The Complaint
alleges that Busch was on notice that the water
treatment plant was not ready at the time Flint
switched water supplies, and falsely told the EPA
that the City of Flint was using corrosion control on
its water supply. Finally, the Complaint alleges that
both Busch and Shekter Smith received an EPA
report concerning elevated levels of lead in the Flint
water supply, and failed to undertake any measures
to address the dangers to the public.  These
allegations concern the individual conduct of the
MDEQ Defendants, and their own participation in
the alleged violations of the Plaintiffs' substantive
due process rights. They do not rely on respondeat
superior, and we deny the request to affirm the
district court's dismissal on this ground.

IIT. CONCLUSION

For the foregoing reasons, we REVERSE the
district court's dismissal of the Plaintiffs' § 1983
claims as precluded by the SDWA. We AFFIRM the
dismissal of the Plaintiffs' claims against the State of
Michigan in Mays, and against the State of Michigan,
MDEQ, MDHHS, and Governor Snyder in Boler, on
the basis of Eleventh Amendment sovereign
immunity. We REMAND the cases for further
proceedings in accordance with this opinion.
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UNITED STATES DISTRICT COURT EASTERN
DISTRICT OF MICHIGAN SOUTHERN DIVISION

BEATRICE BOLER, et al., Case No. 16-10323
Plaintiffs,
Hon. John Corbett O'Meara
V.

DARNELL EARLY, et al.,
Defendants.

ORDER OF DISMISSAL FOR
LACK OF SUBJECT MATTER JURISDICTION

After Plaintiffs filed a motion for preliminary
injunction, the court held a status conference with
the parties on March 23, 2016. At the conference, the
parties indicated that they had come to an agreement
regarding the preliminary injunction motion.! At that
time, the court expressed concern regarding its
ability to exercise jurisdiction and requested
additional briefing from the parties, which has been
provided. After reviewing the record and legal
authority, the court concludes that it lacks
jurisdiction over Plaintiffs' complaint.

BACKGROUND FACTS

This action arises out of the water
contamination crisis in Flint, Michigan. Plaintiffs
have brought this case as a class action on behalf of
purchasers of Flint water. The named plaintiffs are

! on April 7, 2016, the court received notice that the parties
were unable to come to a final agreement regarding the
injunction. As discussed below, however, the court lacks
jurisdiction to consider Plaintiffs' motion for preliminary
injunction.
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Flint residents Beatrice Boler, Pastor Edwin
Anderson and Mrs. Alline Anderson, and EPC Sales,
LLC, a Flint business. The defendants are Darnell
Earley (former emergency manager of Flint); Gerald
Ambrose (former emergency manager of Flint);
Dayne Walling (former mayor of Flint); the City of
Flint; Governor Snyder; the State of Michigan; the
Michigan Department of Environmental Quality; and
the Michigan Department of Health and Human
Services.

Filed on January 31, 2016, Plaintiffs' complaint
alleges the following causes of action: Count I,
impairment of constitutional right to contract, 42
U.S.C. §1983; Count II, substantive and procedural
due process, 42 U.S.C. §1983; Count III, state created
danger, 42 U.S.C. §1983; Count IV, equal protection,
42 U.S.C. § 1983; Count V, deprivation of property
interest, 42 U.S.C. § 1983; Count VI, conspiracy to
deprive of constitutional right, 42 U.S.C. §1985;
Count VII, breach of contract; Count VIII, unjust
enrichment; Count IX, breach of implied warranty of
merchantability; Count X, Michigan Consumer
Protection Act; Count XI, conversion, and Count XII,
gross negligence.

Plaintiffs claim that the City violated their
constitutional rights and state law by providing
contaminated water and requiring them to pay for it.
Among other arguments, Defendants respond that
Plaintiffs' constitutional claims under §1983 are
precluded by the Safe Drinking Water Act, which
provides Plaintiffs with a comprehensive scheme of
remedies, or by the availability of a state law breach
of contract action.
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LAW AND ANALYSIS

"Federal courts are courts of limited
jurisdiction," possessing "only that power authorized
by Constitution and statute." Kokkonen v. Guardian
Life Ins. Co. of Am., 511 U.S. 375,377 (1994). Here,
subject matter jurisdiction is predicated on 28 U.S.C.
§ 1331, which provides that "district courts shall have
original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United
States." Plaintiffs' federal claims allege constitutional
violations pursuant to 42 U.S.C. § 1983. Defendants
argue, however, that Plaintiffs' constitutional claims
are precluded by the Safe Drinking Water Act,
leaving the complaint devoid of federal causes of
action.

"When the remedial devices provided in a
particular Act are sufficiently comprehensive, they
may suffice to demonstrate congressional intent to
preclude the remedy of suits under § 1983."
Middlesex Cty. Sewarage Authority v. National Sea
Clammers Assn., 453 U.S. 1, 20 (1981). In Sea
Clammers, the Court found that the Federal Water
Pollution Control Act (FWPCA) and the Marine
Protection, Research, and Sanctuaries Act of 1972
(MPRSA), contained comprehensive enforcement
mechanisms. The Court held that these enforcement
schemes demonstrated Congress's intent "to supplant
any remedy that otherwise would be available under
§ 1983." Id. at 21.

Relying on Sea Clammers, the First Circuit in
Matoon v. Pittsfield, 980 F.2d I (1st Cir. 1992), found
that the Safe Drinking Water Act (SDWA) precluded
other federal remedies for unsafe public drinking
water. In Matoon, the plaintiffs were residents who
allegedly contracted giardiasis from drinking
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contaminated water supplied by the City of Pittsfield,
Massachusetts. They alleged a breach of warranty
claim, a "public nuisance" claim under federal
common law, a claim under 42 U.S.C. § 1983, and a
SDWA claim.

The Matoon court found the federal common
law nuisance claim to be preempted by the SDWA,
because "Congress occupied the field of public
drinking water regulation with its enactment of the
SDWA." Matoon, 980 F.2d at 4. Quoting the
legislative history, the court noted that the purpose of
the SDWA "is to assure that water supply systems
serving the public meet minimum national standards
for protection of public health." Id. (citations omitted).
With minor exceptions, the SDWA applies "to each
public water system in each State." Id. at 4 (quoting
42 U.S.C. §300g). The SDWA enables the
Administrator of the Environmental Protection
Agency to "publish maximum contaminant level goals
and promulgate national primary drinking water
regulations." Id. (quoting 42 U.S.C. §300g-1(b)(1).
After reviewing, the regulatory scheme, the First
Circuit concluded that "the SDWA evinces a clear
congressional intent to entrust the regulation of the
public drinking water systems to an expert
regulatory agency rather than the courts." Matoon
980 F.2d at 4-5. The court determined that, as a
result, the federal common law nuisance claim was
preempted by the SDWA.

The Matoon court further determined that the
plaintiffs' § 1983 claims were precluded by the SDWA
as well. The court noted the "elaborate enforcement
scheme" set forth in the SDWA, including that the
EPA Administrator may bring a civil action to compel
SDWA compliance and may issue compliance orders
against violators of SDWA regulations. Id. at 5-6
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(citing 42 U.S.C. § 300g-3(b) and § 300g-3(b)(1)). In
addition, citizens may initiate enforcement
proceedings against SDWA violators and against the
EPA Administrator for failure to perform any non-
discretionary duty under the SDWA. See id.; 42
U.S.C. § 300;3-8.

As the court explained, because "the SDWA
enforcement scheme is closely analogous to other
enforcement schemes found sufficiently
comprehensive to evince a clear congressional intent
to preempt relief under section 1983, we hold that
appellants' section 1983 claims are preempted by the
SDWA." Matoon, 980 F.2d at 6. "Comprehensive
federal statutory schemes, such as the SDWA,
preclude rights of action under section 1983 for
alleged deprivations of constitutional rights in the
field occupied by the federal statutory scheme." Id.
See also Sea Clammers, 453 U.S. at 21 (FWPCA and
MPRSA supplant remedies under§ 1983); Smith v.
Robinson, 468 U.S. 992 (1984) (Education of
Handicapped Act provides exclusive remedy even
when plaintiffs assert constitutional claims); Zombro
v. Baltimore City Police Dept., 868 F.2d 1364 (4th
Cir.), cert. denied, 493 U.S. 850 (1989) (ADEA, not §
1983, is exclusive remedy for age discrimination
claims under federal law).

Plaintiffs argue that they are not suing under
the SDWA and that their constitutional claims do not
rely upon alleged SDWA violations, citing Rietcheck
v. City of Arlington, 2006 WL 37843 (D. Or. Jan. 4,
2006). In Rietcheck, a case involving contaminated
drinking water, the court concluded that "the SDWA
preempts § 1983 claims brought to enforce the
SDWA's requirements." Id. at *3. The court allowed
the plaintiffs' other § 1983 claim to proceed, however,
reasoning that the plaintiffs "bring their First Claim

A-56



under § 1983 to enforce their constitutional rights to
be free from state-created danger, which is an
entirely different kind of claim and 1is only
tangentially related to safe drinking water." This
reasoning 1s not persuasive; the '"state-created
danger" the plaintiffs complained of was not
"tangentially" related to safe drinking water, it solely
about safe drinking water. See Rietcheck, 2006 WL
37843 at *4 (plaintiffs allege defendants "knowingly
allowed a contaminated water source to be hooked up
to Plaintiffs' household water supply"). The label
does not change the substance of the plaintiffs'
claims.

Indeed, here the crux of each of Plaintiffs'
constitutional claims is that they have been deprived
of "safe and potable water." See, e.g., Compl. at 9 1,
50, 54, 59 (Defendants "knowingly, recklessly and
callously exposed Plaintiffs to toxic and contaminated
water unfit for human use and consumption."), 65,
71. Plaintiffs' allegations are addressed by
regulations that have been promulgated by the EPA
under the SDWA. See, e.g., 40 C.F.R. § 141.1 1
(regulating maximum contaminant levels); 40 C.F.R.
§ 141.31 et seq. (reporting and record keeping); 40
C.F.R. § 141.60 et seq. (maximum contaminant and
residual disinfectant levels); 40 C.F.R. § 141.80 et seq.
(control of lead and copper/corrosion control/lead
service line replacement requirements); 40 C.F.R. §
141.110 (regulating treatment techniques). In
addition, the safety of public water systems is a field
occupled by the SDWA. Matoon, 980 F.2d at 4.
Accordingly, Plaintiffs' federal remedy is under the
SDWA, regardless of how their legal theories are
framed in the complaint. See also Zombro, 868 F.2d
at 1368-69 (plaintiffs § 1983 claim preempted by the
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ADEA, even though plaintiff did not attempt to assert
an ADEA claim).

Plaintiffs are also able to seek relief under
state law. See 42 U.S.C. §300j- 8(e) ("Nothing in this
section shall restrict any right which a person (or
class of persons) may have under any statute or
common law to seek enforcement of any requirement
prescribed by or under this subchapter or to seek any
other relief."). For the purpose of federal question
jurisdiction under 28 U.S.C. § 1331, however, a
federal claim 1is required. Because Plaintiffs are
unable to seek relief under § 1983, and have not
asserted a claim under the SDWA, only state claims
remain. Accordingly, the court finds that it lacks
subject matter jurisdiction over Plaintiffs' complaint.

ORDER

IT IS HEREBY ORDERED that Plaintiffs'
complaint is DISMISSED for lack of subject matter
jurisdiction.

s/John Corbett O'Meara
United States District Judge

Date: April 19, 2016
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UNITED STATES DISTRICT COURT EASTERN
DISTRICT OF MICHIGAN SOUTHERN DIVISION

MELISSA MAYS, et al.,
Plaintiffs, Case No. 15-14002

V. Hon. John Corbett O'Meara

GOVERNOR RICK SNYDER, et al.,
Defendants.

OPINION AND ORDER

Before the court are six motions to dismiss
Plaintiffs' amended complaint filed by Defendants,
which have been fully briefed. For the reasons
explained below, Defendants' motions to dismiss are
granted.

BACKGROUND FACTS

This case arises out of the contamination of
drinking water in Flint, Michigan. Plaintiffs intend to
represent a class of Flint residents and others who
used Flint water from April 25, 2014, to the present.
Defendants are Michigan Governor Rick Snyder, the
State of Michigan, Daniel Wyant, Nick Lyon, Andy
Dillon, Liane Shekter Smith, Adam Rosenthal,
Stephen Busch, Patrick Cook, Michael Prysby,
Bradley Wurfel, Jeff Wright, Edward Kurtz, Darnell
Earley, Gerald Ambrose, Dayne Walling, Howard
Croft, Michael Glasgow, Daugherty Johnson, and the
City of Flint.

Plaintiffs' amended complaint alleges the
following causes of action: Count I, substantive due
process/state created danger, 42 U.S.C. § 1983; Count
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II, substantive due process/bodily integrity, § 1983;
Count III, equal protection based upon race, § 1983;
Count IV, equal protection based upon wealth, §
1983; Count V, conspiracy, § 1985; and Count VI,
violation of the public service provisions of the Elliott-
Larsen Civil Rights Act. Plaintiffs allege that
"Defendants caused a public health crisis by exposing
Plaintiffs to contaminated water." Amended Compl.
at 9 1. Defendants have moved to dismiss Plaintiffs'
complaint on various grounds, pursuant to Fed. R.

Civ. P. 12(b)(1) and (6).
LAW AND ANALYSIS

1. Preclusion of § 1983 Claims

In Boler v. Earley, No. 16-10323, Docket No. 56
(E.D. Mich., O'Meara, J.), another case involving
Flint water contamination, the court concluded that
the plaintiffs' constitutional claims brought pursuant
to § 1983 were precluded by the Safe Drinking Water
Act ("SDWA"). Defendants urge the same result here,
contending that if Plaintiffs' § 1983 claims are not
viable, Plaintiffs lack a federal cause of action and
this court should dismiss Plaintiffs' complaint.

In determining whether a statute precludes
suit under § 1983, "[t]he crucial consideration is what
Congress intended." Smith v. Robinson, 468 U.S. 992,
1012 (1984). "When the remedial devices provided in
a particular Act are sufficiently comprehensive, they
may suffice to demonstrate congressional intent to
preclude the remedy of suits under§ 1983." Middlesex
Cty. Sewerage Authority v. National Sea Clammers
Assn., 453 U.S. 1, 20 (1981). In Sea Clammers, the
Court found that the Federal Water Pollution Control
Act (FWPCA) and the Marine Protection, Research,
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and Sanctuaries Act of 1972 (MPRSA), contained
comprehensive enforcement mechanisms. The Court
held that these enforcement schemes demonstrated
Congress's intent "to supplant any remedy that
otherwise would be available under § 1983." Id. at 21.

Relying on Sea Clammers, the First Circuit in
Matoon v. Pittsfield, 980 F.2d 1 (1st Cir. 1992), found
that the Safe Drinking Water Act precluded other
federal remedies for unsafe public drinking water. In
Matoon, the plaintiffs were residents who allegedly
contracted giardiasis from drinking contaminated
water supplied by the City of Pittsfield,
Massachusetts. They alleged a breach of warranty
claim, a "public nuisance" claim under federal
common law, a claim under 42 U.S.C. § 1983, and a
SDWA claim.

The Matoon court found the federal common
law nuisance claim to be preempted by the SDWA,
because "Congress occupled the field of public
drinking water regulation with its enactment of the
SDWA." Matoon, 980 F.2d at 4. Quoting the
legislative history, the court noted that the purpose of
the SDWA "is to assure that water supply systems
serving the public meet minimum national standards
for protection of public health." Id. (citations omitted).
With minor exceptions, the SDWA applies "to each
public water system in each State." Id. at 4 (quoting
42 U.S.C. §300g). The SDWA enables the
Administrator of the Environmental Protection
Agency to "publish maximum contaminant level goals
and promulgate national primary drinking water
regulations." Id. (quoting 42 U.S.C. §300g-1(b)(1).
After reviewing, the regulatory scheme, the First
Circuit concluded that "the SDWA evinces a clear
congressional intent to entrust the regulation of the
public drinking water systems to an expert
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regulatory agency rather than the courts." Matoon,
980 F.2d at 4-5. The court determined that, as a
result, the federal common law nuisance claim was
preempted by the SDWA.

The Matoon court further determined that the
plaintiffs' § 1983 claims were precluded by the SDWA
as well. The court noted the "elaborate enforcement
scheme" set forth in the SDWA, including that the
EPA Administrator may bring a civil action to compel
SDWA compliance and may issue compliance orders
against violators of SDWA regulations. Id. at 5-6
(citing 42 U.S.C. § 300g-3(b) and §300g-3(b)(1)). In
addition, citizens may initiate enforcement
proceedings against SDWA violators and against the
EPA Administrator for failure to perform any non-
discretionary duty under the SDWA. See id.; 42
U.S.C. § 300;3-8.

As the court explained, because "the SDWA
enforcement scheme is closely analogous to other
enforcement schemes found sufficiently
comprehensive to evince a clear congressional intent
to preempt relief under section 1983, we hold that
appellants' section 1983 claims are preempted by the
SDWA." Matoon, 980 F.2d at 6. "Comprehensive
federal statutory schemes, such as the SDWA,
preclude rights of action under section 1983 for
alleged deprivations of constitutional rights in the
field occupled by the federal statutory scheme." Id.
See also Sea Clammers, 453 U.S. at 21 (FWPCA and
MPRSA supplant remedies under § 1983); City of
Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005)
(remedial scheme in Telecommunications Act
precludes § 1983 action); Smith v. Robinson, 468 U.S.
992 (1984) (Education of Handicapped Act provides
exclusive remedy even when plaintiffs assert
constitutional claims); Zombro v. Baltimore City
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Police Dept., 868 F.2d 1364 (4th Cir.), cert. denied,
493 U.S. 850 (1989) (ADEA, not § 1983, is exclusive
remedy for age discrimination claims under federal
law).

The essence of Plaintiffs' constitutional claims
is that Plaintiffs were injured as a result of exposure
to contaminated water. See Amended Compl. at 9
121, 122, 138, 146, 154, 170, 186. Plaintiffs'
allegations are addressed by regulations that have
been promulgated by the EPA under the SDWA. See,
eg., 40 CF.R. § 141.11 (regulating maximum
contaminant levels); 40 C.F.R. § 141.31 et seq.
(reporting and record keeping); 40 C.F.R. § 141.60 et
seq. (maximum  contaminant and  residual
disinfectant levels); 40 C.F.R. § 141.80 et seq. (control
of lead and copper/corrosion control/lead service line
replacement requirements); 40 C.F.R. § 141.110
(regulating treatment techniques). Indeed, the safety
of public water systems is a field occupied by the
SDWA. Matoon, 980 F.2d at 4. Accordingly,
consistent with its decision in Boler, the court
concludes that Plaintiffs' federal remedy is under the
SDWA, regardless of how their legal theories are
characterized in the complaint.

Plaintiffs argue that their § 1983 claims are
not precluded, relying on Charvat v. Eastern Ohio
Regional Wastewater Authority. 246 F.3d 607 (6th
Cir. 2001) and Fitzgerald v. Barnstable School
Comm., 555 U.S. 246 (2009). Charvat and Fitzgerald
are distinguishable, however. In Fitzgerald, the
Supreme Court determined that Title IX did not
preclude an equal protection claim alleging
unconstitutional gender discrimination in schools.
The Court found that, unlike the statutes at issue in
Sea Clammers, Smith, and Rancho Palos Verdes,
Title IX did not provide a carefully tailored private
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enforcement mechanism. The Court noted that Title
IX's remedies (withdrawal of federal funds and an
implied cause of action) "stand in stark contrast to
the 'unusually elaborate,’ 'carefully tailored,’ and
'restrictive’ enforcement schemes of the statutes at
issue 1n Sea Clammers, Smith, and Rancho Palos
Verdes." Fitzgerald, 555 U.S. at 255. Like those
statutes, and unlike Title IX, the SDWA "establishes
an elaborate enforcement scheme" with respect to
safe drinking water. Allowing parallel § 1983 claims
to proceed would ‘'circumvent" the SDWA's
procedures and would be "inconsistent with Congress'
carefully tailored scheme." Id. at 254-55 (citation
omitted).

In Charvat, the Sixth Circuit concluded that
the SDWA's whistleblower provisions did not
preclude the plaintiff from bringing suit under § 1983
for a First Amendment violation. The whistleblower
provisions of the SDWA, however, do not contain the
same "elaborate enforcement scheme" as the
substantive provisions of the statute. Rather, the
whistleblower provisions provide for an
administrative remedy, which "is not necessarily
sufficient to demonstrate Congress intended to
foreclose a § 1983 remedy." Charvat, 246 F.3d at 614-
15 (citation omitted).

The court is mindful that it is not to "lightly
conclude that Congress intended to preclude reliance
on § 1983 as a remedy for a substantial equal
protection claim." Smith, 468 U.S. at 1012. The
elaborate enforcement scheme of the SDWA,
however, leads it to conclude that § 1983 claims
seeking to remedy unsafe drinking water would be
"inconsistent with Congress' -carefully tailored
scheme." Id. See also Hildebrand v. Allegheny Cty.,
757 F.3d 99, (3d Cir. 2014) ("The Supreme Court has
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consistently indicated that the comprehensiveness of
a statute's remedial scheme is the primary factor in
determining congressional intent.").

Without viable constitutional claims, Plaintiffs'
conspiracy claim under§ 1985(3) based upon the same
conduct also fails. See Beztak Land Co. v. City of
Detroit, 298 F.3d 559, 568-69 (6th Cir. 2002). The
court will dismiss Plaintiffs' claims under §§ 1983
and 1985.

II. ELCRA Claim

The court will decline to exercise supplemental
jurisdiction over Plaintiffs' remaining claim, which
arises under Michigan's Elliott-Larsen Civil Rights
Act. Generally, "if the federal claims are dismissed
before trial, ... the state claims should be dismissed
as well." Taylor v. First of Am. Bank-Wayne, 973 F.2d
1284, 1287 (6th Cir. 1992) (quoting United Mine
Workers v. Gibbs, 383 U.S. 715, 726 (1966)).

ORDER

Accordingly, IT IS HEREBY ORDERED that
Defendants' motions to dismiss are GRANTED and
Plaintiffs' complaint is DISMISSED.

Date: February 2, 2017
s/dJohn Corbett O'Meara
United States District Judge
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RELEVANT PROVISIONS OF THE SAFE
DRINKING WATER ACT 42 U.S.C. §§300f TO
300j-26
“Part A-Definitions”
§300f. [SDWA §1401]
Definitions
For purposes of this subchapter:
(1) The term “primary drinking water
regulation” means a regulation which-
(A) applies to public water systems;
(B) specifies contaminants which, in the
judgment of the Administrator, may have any
adverse effect on the health of persons;
(C) specifies for each such contaminant either-
(1) a maximum contaminant level, if, in the
judgment of the Administrator, it is
economically and technologically feasible
to ascertain the level of such contaminant
in water in public water systems, or
(11) if, in the judgment of the
Administrator, it is not economically or
technologically feasible to so ascertain the
level of such contaminant, each treatment
technique known to the Administrator
which leads to a reduction in the level of
such contaminant sufficient to satisfy the
requirements of section 1412; and

(D) contains criteria and procedures to assure
a supply of drinking water which
dependably complies with such maximum
contaminant levels; including quality
control and testing procedures to insure
proper operation and maintenance of the
system, and requirements as to (i) the
minimum quality of water which may be
taken into the system and (ii) siting for
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new facilities for public water systems.
* % %

§300g-1. [SDWA §1412]
National drinking water regulations
* % %

(b) Standards
(1) Identification of contaminants for listing
(A) General authority
The Administrator shall, in accordance with the
procedures established by this subsection,
publish a maximum contaminant level goal and
promulgate a national primary drinking water
regulation for a contaminant (other than a
contaminant referred to in paragraph (2) for
which a national primary drinking water
regulation has been promulgated as of August 6,
1996) if the Administrator determines that—

(1) the contaminant may have an adverse
effect on the health of persons;

(11) the contaminant is known to occur or
there is a substantial likelihood that the
contaminant will occur in public water systems
with a frequency and at levels of public health
concern; and

(111) 1in the sole judgment of the
Administrator, regulation of such contaminant
presents a meaningful opportunity for health
risk reduction for persons served by public
water systems.

% % %

(D) Judicial review

A determination by the Administrator that the
benefits of a maximum contaminant level or
treatment requirement justify or do not justify the
costs of complying with the level shall be reviewed
by the court pursuant to section 300j-7 of this title
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only as part of a review of a final national primary
drinking water regulation that has been
promulgated based on the determination and shall
not be set aside by the court under that section
unless the court finds that the determination is
arbitrary and capricious.
(7)(A) The Administrator is authorized to
promulgate a national primary drinking water
regulation that requires the use of a treatment
technique in lieu of establishing a maximum
contaminant level, if the Administrator makes a
finding that it is not economically or technologically
feasible to ascertain the level of the contaminant. In
such case, the Administrator shall identify those
treatment techniques which, in the Administrator’s
judgment, would prevent known or anticipated
adverse effects on the health of per- sons to the
extent feasible. Such regulations shall specify each
treatment technique known to the Administrator
which meets the requirements of this paragraph, but
the Administrator may grant a variance from any
specified treatment technique in accordance with
section 300g-4(a)(3) of this title.

% % %

§300g-2. [SDWA §1413]
State drinking water regulation

(a) State primary enforcement responsibility
For purposes of this subchapter, a State has primary
enforcement responsibility for public water systems
during any period for which the Administrator
determines (pursuant to regulations prescribed under
subsection (b) of this section) that such State—

(1) has adopted drinking water regulations that
are no less stringent than the national primary
drinking water regulations promulgated by the
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Administrator under subsections (a) and (b) of section
300g-1 of this title not later than 2 years after the
date on which the regulations are promulgated by the
Administrator, except that the Administrator may
provide for an extension of not more than 2 years if,
after submission and review of appropriate, adequate
documentation from the State, the Administrator
determines that the ex- tension is necessary and
justified;

(2) has adopted and is implementing adequate
procedures for the enforcement of such State
regulations, including conducting such monitoring
and making such inspections as the Administrator
may require by regulation;

3) will keep such records and make such reports
with respect to its activities under paragraphs (1) and
(2) as the Administrator may require by regulation;
(4) if it permits variances or exemptions, or both,
from the requirements of its drinking water
regulations which meet the requirements of
paragraph (1), permits such variances and
exemptions under conditions and in a manner which
is not less stringent than the conditions under, and
the manner in which variances and exemptions may
be granted under sections 300g-4 and 300g-5 of this
title;

(5) has adopted and can implement an adequate
plan for the pro- vision of safe drinking water under
emergency circumstances including earthquakes,
floods, hurricanes, and other natural disasters, as
appropriate; and

(6) has adopted authority for administrative
penalties (unless the constitution of the State
prohibits the adoption of the authority) in a
maximum amount—

(A) 1in the case of a system serving a population of
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more than 10,000, that is not less than $1,000 per
day per violation; and

(B) 1in the case of any other system, that is adequate
to ensure compliance (as determined by the State);
except that a State may establish a maximum
limitation on the total amount of administrative
penalties that may be imposed on a public water
system per violation.

* % %

§300g-3. [SDWA §1414]
Enforcement of drinking water regulations

% % %

(c) Notice to persons served
(1) In general
Each owner or operator of a public water system
shall give notice of each of the following to the
persons served by the system:
(A) Notice of any failure on the part of the public
water system to—
(1) comply with an applicable maximum
contaminant level or treatment technique
requirement of, or a testing procedure
prescribed by, a national primary drinking
water regulation; or
(i1) perform monitoring required by section
300j-4 of this title.
(B) If the public water system is subject to a
variance granted under subsection (a)(1)(A), (a)(2),
or (e) of section 300g-4 of this title for an inability
to meet a maximum contaminant level
requirement or is subject to an exemption granted
under section 300g-5 of this title, notice of—
(1) the existence of the variance or exemption;
and
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(i1) any failure to comply with the

requirements of any schedule prescribed

pursuant to the variance or exemption.
% % %

(d) Administrative order requiring
compliance; notice and hearing; civil penalty;
civil actions
(1) In any case in which the Administrator is
authorized to bring a civil action under this
section or under section 300j-4 of this title with
respect to any applicable requirement, the
Administrator also may issue an order to require
compliance with such applicable requirement.
(2) An order issued under this subsection shall not
take effect, in the case of a State having primary
enforcement responsibility for public water
systems in that State, until after the
Administrator has provided the State with an
opportunity to confer with the Administrator
regarding the order. A copy of any order issued
under this subsection shall be sent to the
appropriate State agency of the State involved if
the State has primary enforcement responsibility
for public water systems in that State. Any order
issued under this sub- section shall state with
reasonable specificity the nature of the violation.
In any case in which an order under this
subsection is issued to a corporation, a copy of
such order shall be i1ssued to appropriate corporate
officers.
(3)(A) Any person who violates, or fails or refuses
to comply with, an order under this subsection
shall be liable to the United States for a civil
penalty of not more than $25,000 per day of
violation.
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(B)  In a case in which a civil penalty sought by
the Administrator under this paragraph does not
exceed $5,000, the penalty shall be assessed by the
Administrator after notice and opportunity for a
public hearing (unless the person against whom the
penalty is assessed requests a hearing on the record
1n accordance with section 554 of title 5, United
States Code). In a case in which a civil penalty
sought by the Administrator under this paragraph
exceeds $5,000, but does not exceed $25,000, the
penalty shall be assessed by the Administrator after
notice and opportunity for a hearing on the record
1n accordance with section 554 of title 5, United
States Code.
(C)  Whenever any civil penalty sought by the
Administrator under this subsection for a violation
of an applicable requirement exceeds $25,000, the
penalty shall be assessed by a civil action brought
by the Administrator in the appropriate United
States district court (as determined under the
provisions of title 28).
(D) If any person fails to pay an assessment of a
civil penalty after it has become a final and
unappealable order, or after the appropriate court
of appeals has entered final judgment in favor of
the Administrator, the Attorney General shall
recover the amount for which such person is liable
in any appropriate district court of the United
States. In any such action, the validity and
appropriateness of the final order imposing the civil
penalty shall not be subject to review.

* % %

Part D—Emergency Powers

A-72



§300i. [SDWA §1431]
Emergency powers

(a) Actions authorized against imminent and
substantial endangerment to health
Notwithstanding any other provision of this
subchapter the Administrator, upon receipt of
information that a contaminant which is present in or
1s likely to enter a public water system or an
underground source of drinking water, or that there
1s a threatened or potential terrorist attack (or other
intentional act designed to disrupt the provision of
safe drinking water or to impact adversely the safety
of drinking water supplied to communities and
individuals), which may present an imminent and
substantial endangerment to the health of persons,
and that appropriate State and local authorities have
not acted to protect the health of such persons, may
take such actions as he may deem necessary in order
to protect the health of such persons. To the extent he
determines it to be practicable in light of such
imminent endangerment, he shall consult with the
State and local authorities in order to confirm the
correctness of the information on which action
proposed to be taken under this subsection is based
and to ascertain the action which such authorities are
or will be taking. The action which the Administrator
may take may include (but shall not be limited to) (1)
1ssuing such orders as may be necessary to protect
the health of persons who are or may be users of such
system (including travelers), including orders
requiring the provision of alternative water supplies
by per- sons who caused or contributed to the
endangerment, and (2) commencing a civil action for
appropriate relief, including a restraining order or
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permanent or temporary injunction.
(b) Penalties for violations; separate offenses
Any person who violates or fails or refuses to
comply with any or- der issued by the Administrator
under subsection (a)(1) of this section may, in an
action brought in the appropriate United States
district court to enforce such order, be subject to a
civil penalty of not to exceed $15,000 for each day in
which such violation occurs or failure to comply
continues.
(July 1, 1944, ch. 373, title XIV, §1431, as added Dec.
16, 1974, Pub. L. 93-523, §2(a), 88 Stat. 1680,
amended June 19, 1986, Pub. L. 99-339, title II, §204,
100 Stat. 660; Aug. 6, 1996, Pub. L. 104-182, title I,
§113(d), 110 Stat. 1636; Pub. L. 107-188, §403, June
12, 2002, 116 Stat. 687.)

* % %

§300j-7. [SDWA §14438]
Judicial review

(a) Courts of appeals; petition for review:

actions respecting regulations; filing period;

grounds arising after expiration of filing

period; exclusiveness of remedy

A petition for review of—
(1) actions pertaining to the establishment of
national primary drinking water regulations
(including maximum contaminant level goals)
may be filed only in the United States Court of
Appeals for the District of Columbia circuit; and
(2) any other final action of the Administrator
under this chapter may be filed in the circuit in
which the petitioner resides or transacts business
which is directly affected by the action.
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* % %

§300j-8. [SDWA §1449]
Citizen’s civil action

(a) Persons subject to civil action; jurisdiction
of enforcement proceedings
Except as provided in subsection (b) of this section,
any person may commence a civil action on his own
behalf—
(1) against any person (including (A) the United
States, and (B) any other governmental
instrumentality or agency to the extent permitted
by the eleventh amendment to the Constitution)
who is alleged to be in violation of any requirement
prescribed by or under this subchapter;
(2) against the Administrator where there is
alleged a failure of the Administrator to perform
any act or duty under this subchapter which is not
discretionary with the Administrator. No action
may be brought under paragraph (1) against a
public water system for a violation of a
requirement prescribed by or under this
subchapter which occurred within the 27-month
period beginning on the first day of the month in
which this subchapter is enacted. The United
States district courts shall have jurisdiction,
without regard to the amount in controversy or the
citizenship of the parties, to enforce in an action
brought under this subsection any requirement
prescribed by or under this subchapter or to order
the Administrator to perform an act or duty
described in paragraph (2), as the case may be; or
(3) for the collection of a penalty by the United
States Government (and associated costs and
interest) against any Federal agency that fails, by
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the date that is 18 months after the effective date
of a final order to pay a penalty assessed by the
Administrator under section 300j-811 of this title,
to pay the penalty.
(b) Conditions for commencement of civil
action; notice
No civil action may be commenced—
(1) under subsection (a)(1) of this section
respecting violation of a requirement prescribed by or
under this subchapter—
(A) prior to sixty days after the plaintiff has
given notice of such violation (i) to the
Administrator, (i1) to any alleged violator of such
requirement and (iii) to the State in which the
violation occurs, or
(B) if the Administrator, the Attorney General,
or the State has commenced and is diligently
prosecuting a civil action in a court of the United
States to require compliance with such
requirement, but in any such action in a court of
the United States any person may intervene as a
matter of right; or
(2) under subsection (a)(2) of this section prior to
sixty days after the plaintiff has given notice of such
action to the Administrator; or
(3) under subsection (a)(3) prior to 60 days after
the plaintiff has given notice of such action to the
Attorney General and to the Federal agency. Notice
required by this subsection shall be given in such
manner as the Administrator shall prescribe by
regulation. No person may commence a civil action
under subsection (a) of this section to require a State
to prescribe a schedule under section 300g-4 or 300g-
5 of this title for a variance or exemption, unless such
person shows to the satisfaction of the court that the
State has in a substantial number of cases failed to
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prescribe such schedules.
(c) Intervention of right
In any action under this section, the

Administrator or the Attorney General, if not a party,
may intervene as a matter of right.
(d) Costs; attorney fees; expert witness fees;
filing of bond

The court, in issuing any final order in any action
brought under subsection (a) of this section, may
award costs of litigation (including reasonable
attorney and expert witness fees) to any party
whenever the court determines such an award is
appropriate. The court may, if a temporary
restraining order or preliminary injunction is sought,
require the filing of a bond or equivalent security in
accordance with the Federal Rules of Civil Procedure.
(e) Availability of other relief
Nothing in this section shall restrict any right which
any person (or class of persons) may have under any
statute or common law to seek enforcement of any
requirement prescribed by or under this subchapter
or to seek any other relief. Nothing in this section or
in any other law of the United States shall be
construed to prohibit, exclude, or restrict any State or
local government from—

(1) bringing any action or obtaining any remedy or

sanction in any State or local court, or

(2) bringing any administrative action or

obtaining any administrative remedy or sanction,

against any agency of the United States under

State or local law to enforce any requirement

respecting the provision of safe drinking water or

respecting any underground injection control

program. Nothing in this section shall be construed

to authorize judicial review of regulations or orders

of the Administrator under this subchapter, except
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as provided in section 300j-7 of this title. For
provisions providing for application of certain
requirements to such agencies in the same manner
as to nongovernmental entities, see section 300j-6
of this title.
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RELEVANT PROVISIONS OF THE
LEAD AND COPPER RULE
[CFR §141.80, et al.]

Title 40: Protection of Environment
PART 141 - NATIONAL PRIMARY DRINKING
WATER REGULATIONS

Subpart I - Control of Lead and Copper

§141.80 General Requirements

(a) Applicability and effective dates. (1) The
requirements of this subpart I constituted the
national primary drinking water regulations for lead
and copper. Unless otherwise indicated, each of the
provisions of this subpart applies to community water
systems and non-transient, non-community water
systems (hereinafter referred to as “water systems” or
“systems).

(2) [Reserved]

(b) Scope. These regulations establish a treatment
technique that includes requirements for corrosion
control treatment, source water treatment, lead
service line replacement, and public education.
These requirements are triggered, in some cases, by
lead and copper action levels measured in samples
collected at consumer’s taps.

(¢) Lead and copper action levels. (1) The lead
action level is exceeded if the concentration of lead in
more than 10 percent of tap water samples collected
during any monitoring period conducted in
accordance with §141.86 is greater than 0.15 mg/L
(i.e., if the “90th percentile” lead level is greater than
0.15 mg/L).
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(iv) For water systems serving fewer than 100
people that collected 5 samples per monitoring
period, the 90th percentile is computed by taking the
average of the highest and second highest

concentrations.
e % %

(d) Corrosion control treatment requirements. (1)
All water systems shall install and operate optimal
corrosion control treatment as defined in §141.2.

(2) Any water system that complies with the
applicable corrosion control treatment requirements
specified by the State under §§141.81 and 141.82
shall be deemed in compliance with the treatment
requirement contained in paragraph (d)(1) of this
section.

(e) Source water treatment requirements. Any
system exceeding the lead or copper action level shall
implement all applicable source water treatment
requirements specified by the State under §141.83.

(f) Lead service line replacement requirements.
Any system exceeding the lead action level after
implementation of applicable corrosion control and
source water treatment requirements shall complete
the lead service line replacement requirements
contained in §141.84.

(g) Public education requirements. Pursuant to
§141.85, all water systems must provide a consumer
notice of lead tap water monitoring results to persons
served at the sites (taps) that are tested. Any system
exceeding the lead action level shall implement the
public education requirements.

(h) Monitoring and analytical requirements. Tap
water monitoring for lead and copper, monitoring for
water quality parameters, source water monitoring
for lead and copper, and analyses of the monitoring
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results under this subpart shall be complete in
compliance with §§141.86, 141.87, 141.88 and 141.89.

(1) Reporting requirements. Systems shall report
to the State any information required by the
treatment provisions for this subpart and §141.90.

(G) Recordkeeping requirements. Systems shall
maintain records in accordance with §141.91.

(k) Violation of national drinking water
regulations. Failure to comply with the applicable
requirements of §§141.80-141.91, including
requirements established by the State pursuant to
these provisions, shall constitute a violation of the
national primary drinking water regulations for lead
and/or copper.

[66 FR 26548, June 7, 1991; 57 FR 28788, June 29,
1992, as amended at 72 FR 57814, Oct. 10, 2007]

% % %

§141.82 Description of corrosion control
treatment requirements.

Each system shall complete the corrosion control
treatment requirements described below which are
applicable to such system under §141.81.

% % %

(¢) Performance of corrosion control studies. (1)
Any public water system performing corrosion control
studies shall evaluate the effectiveness of each of the
following  treatments, and, if appropriate,
combinations of the following treatments to identify
the optimal corrosion control treatment for that
system:

(1) Alkalinity and pH adjustment;
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(11) Calcium hardness adjustment; and

(111) The addition of a phosphate or silicate based
corrosion inhibitor at a concentration sufficient to
maintain an effective residual concentration in all
test tap samples.

(2) The water system shall evaluate each of the
corrosion control treatments using either pipe
rig/loop tests, metal coupon tests, partial-system
tests, or analyses based on documented analogous
treatments with other systems of similar size, water
chemistry and distribution system configuration.

(3) The water system shall measure the following
water quality parameters in any tests conducted
under this paragraph before and after evaluating
the corrosion control treatments listed above:

(1) Lead;
(1) Copper;
(1) pH;

(iv) Alkalinity;

(v) Calcium;

(vi) Conductivity;

(vi1)) Orthophosphate (when an  inhibitor
containing a phosphate compound is used);

(viil) Silicate (when an inhibitor containing a
silicate compound is used);

(ix) Water temperature.

(4) The water system shall identify all chemical or
physical constraints that limit or prohibit the use of a
particular corrosion control treatment and document
such constraints with at least one of the following:

(1) Data and documentation showing that a
particular corrosion control treatment has
adversely affected other water treatment processes
when used by another water system with
comparable water quality characteristics; and/or

A-82



(i1) Data and documentation demonstrating that
the water system has previously attempted to
evaluate a particular corrosion control treatment
and has found that the treatment is ineffective or
adversely affects other water quality treatment
processes.

(5) The water system shall evaluate the effect of
the chemicals used for corrosion control treatment on
other water quality treatment processes.

(6) On the basis of an analysis of the date
generated during each evaluation, the water system
shall recommend to the State in writing the
treatment option that the corrosion studies indicate
constitutes optimal corrosion control treatment for
that system. The water system shall provide a
rationale for its recommendation along with all
supporting documentation specified in paragraphs (c)
(1) through (5) of this section.

(d) State designation of optimal corrosion control
treatment. (1) Based upon consideration of available
information including, where applicable, studies
performed under paragraph (c) of this section and a
system's recommended treatment alternative, the
State shall either approve the corrosion control
treatment option recommended by the system, or
designate alternative corrosion control treatment(s)
from among those listed in paragraph (c)(l) of this
section. When designating optimal treatment, the
State shall consider the effects that additional
corrosion control treatment will have on water quality
parameters and on other water quality treatment
processes.

(2) The State shall notify the system of its decision
on optimal corrosion control treatment in writing and
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explain the basis for this determination. If the State
requests additional information to aid its review, the
water system shall provide the information.

(e) Installation of optimal corrosion control. Each
system shall properly install and operate throughout
its distribution system the optimal corrosion control
treatment designated by the State under paragraph
(d) of this section.

(f) State review of treatment and specification of
optimal water quality control parameters. The State
shall evaluate the results of all lead and copper tap
samples and water quality parameter samples
submitted by the water system and determine
whether the system has properly installed and
operated the optimal corrosion control treatment
designated by the State in paragraph (d) of this
section.

(g) Continued operation and monitoring. All
systems optimizing corrosion control shall continue to
operate and maintain optimal corrosion control
treatment, including maintaining water quality
parameters at or above minimum values or within
ranges designated by the State under paragraph (f) of
this section, in accordance with this paragraph for all
samples collected under §147.87(d) through (f).
Compliance with the requirements of this paragraph
shall be determined every six months, as specified
under §147.87(d). A water system is out of
compliance with the requirements of this paragraph
for a six-month period if it has excursions for any
State-specified parameter on more than nine days
during the period. An excursion occurs whenever the
daily value for one or more of the water quality
parameters measured at a sampling location is below
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the minimum value or outside the range designated
by the State. Daily values are calculated as follows.
States have discretion to delete results from this
calculation.

* % %

(56 FR 26548, June 7, 1991, as amended at 65 FR
2004, as amended Jan. 12, 2000]

§ 141.83 Source water treatment requirements.

Systems shall complete the applicable source water
monitoring and treatment requirements (described in
the referenced portions of paragraph (b) of this
section, and in §§141.86, and 141.88) by the following
deadlines.

* % %

(b) Description of source water treatment
requirements-(1) System treatment recommendation.
Any system which exceeds the lead or copper action
level shall recommend in writing to the State the
installation and operation of one of the source water
treatments listed in paragraph (b)(2) of this section. A
system may recommend that no treatment be
installed based upon a demonstration that source
water treatment is not necessary to minimize lead
and copper levels at users’ taps.

(2) State determination regarding source water
treatment. The State shall complete an evaluation of
the results of all source water samples submitted by
the water system to determine whether source water
treatment is necessary to minimize lead or copper
levels in water delivered to users’ taps. If the State
determines that treatment is needed, the State shall
either require installation and operation of the source
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water treatment recommended by the system (if any)
or require installation and operation of another
source water treatment from among the following:

ion exchange, reverse osmosis, lime softening or
coagulation/filtration. If the State requests additional
information to aid in its review, the water system
shall provide the information by the date specified by
the State in its request. The State shall notify the
system in writing of its determination and set forth
the basis for its decision.

(3) Installation of source water treatment. Each
system shall properly install and operate the source
water treatment designated by the State under
paragraph (b)(2) of this section.

(4) State review of source water treatment and
specification of maximum permissible source water
levels. The State shall review the source water
samples taken by the water system both before and
after the system installs source water treatment, and
determine whether the system has properly installed
and operated the source water treatment designated
by the State. Based upon its review, the State shall
designate the maximum permissible lead and copper
concentrations for finished water entering the
distribution system. Such levels shall reflect the
contaminant removal capability of the treatment
properly operated and maintained. The State shall
notify the system in writing and explain the basis for
its decision.

(5) Continued operation and maintenance. Each
water system shall maintain lead and copper levels
below the maximum permissible concentrations
designated by the State at each sampling point
monitored in accordance with §141.88. The system is
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out of compliance with this paragraph if the level of
lead or copper at any sampling point is greater than
the maximum permissible concentration designated
by the State.

* % %

§ 141.84 Lead service line replacement
requirements.

(a) Systems that fail to meet the lead action level in
tap samples taken pursuant to §141.86(d)(2), after
installing corrosion control and/or source water
treatment (whichever sampling occurs later), shall
replace lead service lines in accordance with the
requirements of this section. If a system is in
violation of §141.81 or §141.83 for failure to install
source water or corrosion control treatment, the State
may require the system to commence lead service line
replacement under this section after the date by
which the system was required to conduct
monitoring under §141.86(d)(2) has passed.

(b)(1) A water system shall replace annually at
least 7 percent of the initial number of lead service
lines in its distribution system. The initial number of
lead service lines 1s the number of lead lines in place
at the time the replacement program begins. The
system shall identify the initial number of lead
service lines in its distribution system, including an
1dentification of the portion(s) owned by the system,
based on a materials evaluation, including the
evaluation required under 141.86(a) and relevant
legal authorities (e.g., contracts, local ordinances)
regarding the portion owned by the system. The first
year of lead service line replacement shall being on
the first day following the end of the monitoring
period in which the action level was exceeded under
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paragraph (a) of this section. If monitoring is
required annually or less frequently, the end of the
monitoring period is September 30 of the calendar
year in which the sampling occurs. If the State has
established an alternate monitoring period, then the
end of the monitoring period will be the last day of
that period.

* % %

(d) A water system shall replace that portion of the
lead service line that it owns. In cases where the
system does not own the entire lead service line, the
system shall notify the owner of the line, or the
owner’s authorized agent, that the system will replace
the portion of the service line that it owns and shall
offer to replace the owner’s portion of the line. A
system is not required to bear the cost of replacing
the privately-owned portion of the line, nor is it
required to replace the privately-owned portion where
the owner chooses not to pay the cost of replacing the
privately-owned portion of the line, or where
replacing the privately-owned portion would be
precluded by the State, local or common law.

* % %

§ 141.85 Public education and supplemental
monitoring requirements.

All water systems must deliver a consumer notice of
lead tap water monitoring results to persons served
by the water system at sites that are tested, as
specified in paragraph (d) of this section. A water
system that exceeds the lead action level based on
tap water samples collected in accordance with
§141.86 shall deliver the public education materials
contained in paragraph (a) of this section in
accordance with the requirements in paragraph (b) of
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this section. Water systems that exceed the lead
action level must sample the tap water of any
customer who requests 1t in accordance with
paragraph (c) of this section.

% % %

§ 141.86 Monitoring requirements for lead and
copper in tap water.

(a) Sample site location. (1) By the applicable date
for commencement of monitoring under paragraph
(d)(1) of this section, each water system shall
complete a materials evaluation of its distribution
system in order to identify a pool of targeted
sampling sites that meets the requirements of this
section, and which is sufficiently large to ensure that
the water system can collect the number of lead and
copper tap samples required in paragraph (c) of this
section. All sites from which first draw samples are
collected shall be selected from this pool of targeted
sampling sites. Sampling sites may not include
faucets that have point-of-use or point-of-entry
treatment devices designed to remove inorganic
contaminants.

* % %

§141.88 Monitoring requirements for lead and
copper in source water.

(a) Sample location, collection methods, and
number of samples. (1) A water system that fails to
meet the lead or copper action level on the basis of
tap samples collected in accordance with §141.86
shall collect lead and copper source water samples in
accordance with the following requirements
regarding sample location, number of samples, and
collection methods:
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RELEVANT PROVISIONS OF PROPOSED
RULES OF ENVIRONMENTAL PROTECTION
AGENCY

National Revised Primary Drinking Water
Regulations

48 FR 45502-01 1983 WL 113048 October 5, 1983
(Approx. 32 pages)

Wednesday, October 5, 1983

*45502 40 CFR Part 141

[WH-FRL 2418-1]
AGENCY: Environmental Protection Agency (EPA).

ACTION: Advance notice of proposed rulemaking
(ANPRM).

SUMMARY: EPA is today publishing this advance
notice of its intention to propose National Revised
Primary Drinking Water Regulations (NPDWR) for
organic, inorganic, microbial and radionuclide
contaminants in drinking water. The Safe Drinking
Water Act (42 USC 300f et seq.) (SOWA), following
the issuance of National Interim Primary Drinking
Water Regulations (i.e., Interim Regulations) directs
EPA to issue revised regulations. The foundation of
the NPDWR will be a comprehensive reassessment of
the Interim Regulations directed toward identifying
chemicals in drinking water for which national
drinking water regulations would be warranted.
Detailed assessments will be made of the experiences
since application of the Interim Regulations,
occurrence frequency and human exposure potential,
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human health concerns and basic toxicology, water
treatment technologies and costs, analytical
chemistry and monitoring methods and
implementation options that would optimize public
health protection without unnecessary economic
burdens on the States and communities.

EPA is issuing this ANPRM as an invitation for the
public to comment on all of the technical and
regulatory issues that are being examined and

requests any information that will assist in the
development of the NPDWR.

* % %

I. Statutory Requirements
The Safe Drinking Water Act (42 U.S.C. 300f, et seq.)

("SOWA" or "the Act") requires the EPA to publish
primary drinking water regulations which:

1. Apply to public water systems,

2. "Specify(s) contaminants which in the judgment
of the Administrator, may have any adverse effect on
the health of persons" [Section 1401(1), 42 U.S.C.
300g- 1], and

3. Specify for each contaminant either (a) maximum
contaminant levels (MCLs) or (b) treatment
techniques.

A treatment technique requirement would only be set
if "it is not economically or technologically feasible" to
ascertain the level of a contaminant in drinking
water.
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Inorganic Chemicals
The Interim Regulations contain MCLs for the
following inorganic chemicals:

Contaminant MCL, mg/1
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§1983. Civil Action for deprivation of rights.

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress,
except that in any action brought against a judicial
officer for an act or omission taken in such officer’s
judicial capacity, injunctive relief shall not be granted
unless a declaratory decree was violated or
declaratory relief was unavailable. For the purposes
of this section, any Act of Congress applicable
exclusively to the District of Columbia shall be
considered to be a statute of the District of Columbia.
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