


Petitioner's Motion to Decree Spousal Support 

VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF 
HENRICO 

PAMELA L. OZFIDAN, ) 
Plaintiff, ) 

) 
V. ) 

) 
OSCAR 0. OZFIDAN, ) 

Defendant. ) 

Case No. CL12-1269 

MOTION TO DECREE SPOUSAL SUPPORT 

COMES NOW the defendant, Oscar 0. Ozfidan, by 
counsel, pursuant to Section 20-107.1 of the Code of 
Virginia (1950), as amended, and moves this Court to 
decree the maintenance and support of the spouses 
and, if any such decree be made, order that said 
support and maintenance be made in periodic 
payments for a defined duration. 

OSCAR 0. OZFIDAN 

By: [ signature 1 
Counsel 

A. Russel Watson (VSB No. 29406) 
HAIRFIELD MORTON, PLC 
2800 Buford Road, Suite 201 
Richmond, Virginia 23235 
Telephone: (804) 320-6600 



Facsimile: (804) 320-8040 

CERTIFICATE 

I hereby certify that on this 18th day of March, 
2014, a true copy of the foregoing Motion to Decree 
Spousal Support to Misty D. Evans, Esquire, 4110 E. 
Parham Road, Henrico, Virginia 23228. 

3/19/14 F signature 1 
RECEIVED & FILED IN A. Russel Watson 
OFFICE 

signature 1 
Deputy Clerk, Henrico 
Circuit Court 

*** 
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Respondent's Memorandum in Response to Motion to 
Decree Spousal Support and Motion to Enter Final 

Decree, pp.3-5. 

[Page 3] Court further advised that it made no finding 
as to the effect that entry of the Final Decree 
(containing no provision for spousal support) would 
have on the existing Juvenile and Domestic Relations 
Court Order establishing support. However, the Court 
did make note of several cases supporting the 
proposition that entry of the Final Decree would have 
no effect on said Order. 

The Court proceeded to hear the Defendant's 
appeal of the dismissal of his Motion to Reduce 
Support de novo. The Court found that a material 
change in circumstances had occurred since the 
October 12, 2012 Juvenile Court support order and 
made specific rulings regarding the recalculation of 
spousal support and child support. The court 
instructed counsel for the Defendant to draft the 
Order reflecting the Court's decision on the appeal, 
and instructed counsel for the Plaintiff to draft the 
Final Decree of Divorce, which was to transfer all 
matters related to spousal support, child support, 
child custody and visistation to the appropriate 
Juvenile and Domestic Relations Court, pursuant to 
Virginia Code Section 20-79. The Court instructed 
counsel to submit both orders within ten days, which 
would be March 20, 2014, 

On March 18, 2014, counsel for the 
Defendant filed his Motion to Decree Spousal Support. 
Counsel has advised that he will not endorse the Final 
Decree until receiving a response to his Motion to 
Decree Support. 
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11. During the two years that this divorce 
action has been pending, the Defendant has been 
represented by three separate lawyers, although he 
elected to relieve his second lawyer and proceed pro se 
at the November 25 equitable distribution hearing. At 
no point prior to March 18, 2014, did the Defendant or 
any of his counsel file any pleadings asking the Court 
to decree as to spousal support. At no point has the 
Plaintiff filed any pleadings requesting that this 
Court award her spousal support. 

[Page 4] 12. At both the November 25, 2013 and 
the February 18, 2014 hearings, the Court raised the 
question as to whether the Juvenile Court Order could 
survive the entry of the Final Decree. Inasmuch as the 
undersigned continued to feel that it would, the 
Plaintiff elected not to file any pleadings requesting 
support, even though the Court ruled that it was 
holding the divorce case open until the March 10 
hearing and presumably would have entertained any 
such motion at that time. The Defendant also did not 
file any pleadings whatsoever in advance of the March 
10, 2014 hearing. At the start of the march 10 hearing, 
the Court expressly stated that because spousal 
support had not been requested in pleadings, it lacked 
the authority to make any rulings on that issue as 
part of the divorce, and would proceed with taking 
evidence only as related to the appeal of the Juvenile 
Court order. 

13. The Court's ruling is well-grounded in case 
law, which clearly establishes that in general, a Court 
cannot award relief that is not raised in the pleadings, 
and that specifically as applies to Virginia Code 
Section 20-107.1, the exercise of a Court's power to 
award maintenance and support remains dependent 
upon the pleadings having raised the issue. Boyd v. 
Boyd. 2 Va. App. 16, 580, 340 S.E.2d 578 (1986) 
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(holding that "(f)or us to hold that a pleading which 
seeks a divorce without requesting spousal support 
nevertheless empowers a court to award support 
would constitue an unwarranted modification of the 
nature of the cause of action, with potentially far-
reaching effects. We decline to do so.") Id. at 581. 

The Court closed the taking of evidence on 
all matters and issued its ruling from the bench on 
March 10, 2014 on both the matters related to 
equitable distribution on the divorce, and the matters 
involving support pursuant to the Juvenile Court 
appeal. This oral ruling stands as an enforceable order 
of the Court even though it has not yet been entered 
as a written order. [Page 5] See Scialdone u. 
Commonwealth. Va. App. 226, 670 S.E.2d 753 (2009). 
Thus, the Defendant's attempt to file a Motion 
requesting a decree of support after all evidence had 
been taken and a ruling had been rendered is 
improper and simply too late. 

Further, a careful reading of both the case 
law and Virginia Code Section 20-79 lends the 
conclusion that the right to the award of spousal 
support lies with the one actually making the prayer 
for relief. The statue reads that the court in which a 
divorce suit is pending, "when either party to the 
proceeding so requests, shall provide in its decree for 
the ...  support and maintenance for the spouse, if the 
same be sought..."  (emphasis added). A plain reading 
of this language indicates that a party may seek such 
relief for himself or herself, not to either spouse in 
general. This is analogous to the practice in Juvenile 
Court, whereby a party is required to file their own 
separate petition for support if sought, and cannot 
rely upon a petition for support filed by the other party 
on theft own behalf. 
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16. The language used in case law is consistent 
with this logic. In Harrell v. Harrell. 636 S.E.2d 391 
(2006), the Supreme Court of Virginia reversed an 
award of spousal support to a wife who had not pled 
for such relief. The Court cited Code Section 20-79 and 
stated that '(p)ursuant to Code Section 20.79(b), a 
party must request spousal support in order to be 
granted that relief." Id. at 394. The Court of Appeals 
of Virginia used similar language in Fleming v. 
Fleming. 32 Va.App.822.531 S.E.2d. 38 (2000), in 
reversing a husband's award of spousal support to a 
party whose pleadings requested no such relief." 
(Emphasis added) Id. These all support the argument 
that the right to request support is a personal one-if a 
party does not request it for himself or herself, the 
Court cannot grant them something for which they 
have not asked. 
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Transcript of the oral argument before the Court of 
Appeals of Virginia on 03/17/2015, pp. 25-28. 

[Page 25] [t]hat he could have, if he had done it in a 
timely manner, made that request on behalf of Ms. 
Ozfidan. I'm not conceding that argument. I think 
that there would still be the issue of, she's not 
requesting it for herself, and that's she's not 
requesting a remedy of the Court. 

THE COURT: So you think that Werner, we're 
just misinterpreting Werner as either party can raise 
it for provision or denial of spousal support? 

MS. EVANS: No. I think that Werner states 
that a party can raise the issue of spousal support for 
themselves, and they can either be granted or denied 
spousal support. I don't believe that Werner stands for 
the proposition that either party can request it for 
either party. 

THE COURT: Why would it say denial? 
Because no party is gonna ask that they be denied 
spousal support. 

MS. EVANS: But the Court -- I don't read it as 
saying that the party could ask for denial. I read it as 
saying the Court could either grant or deny. I read it 
as saying the Court could either grant or deny. 

THE COURT: But suppose for tactical [Page 
26] reasons husband wants to get this out of the way 
now as part of the entire proceeding. I want to get the 
spousal support set now. He can not ask the Court, I 
want you to set spousal support in this case? 

MS. EVANS: I don't believe so. I don't believe 
that the way the statute is currently written that that 
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is the case. I believe that if the legislature wants to 
write it so that it is construed that way then they 
should draft it that way. 

THE COURT: So if a husband made that 
request, if the husband made that motion, Judge, I 
want you to set spousal support in this matter or 
address spousal support in this matter, why should we 
assume that he's requesting spousal support should go 
to his wife? Why should we assume that? 

MS. EVANS: I'm not assuming it. I'm saying 
that whoever is requesting it is making it for 
themselves. The assumption is made that if you are 
asking the Court to consider spousal support that is 
for yourself. It is a personal question, whether you are 
the husband or the wife. 

THE COURT: Okay. Thank you. 

THE COURT: I don't want to steal the Judge's 
thunder, but reading directly from Werner, it [Page 
27] says either Werner or his wife could have asked 
the Circuit Court to make specific provision in the 
final divorce decree for allowance or denial of alimony. 
How do we read that as not providing what Judge just 
said? 

MS. EVANS: I will concede that it could be 
interpreted that way. But again, I think the fact that 
the statute says for the spouse, as opposed to a spouse. 
Meaning that, if a party requests it then it could be 
awarded for the spouse contradicts Werner. I think 
that the other caselaw which talks about a party 
requesting it in his/her pleadings makes it a personal 
right. Honestly, it's a matter of first impression from 
the research that I can tell. And I don't know that 
anybody has said, Does Werner conflict with other 

VIII 



THE COURT: You said it could be interpreted 
that way. Hasn't it been interpreted that way just as 
Judge Ha[i}ley recited? 

MS. EVANS: I believe the writing, the way that 
the Werner decision is written, doesn't specifically 
address the direct question of, Can a party -- I think 
that it is written to address the issues in Werner 
overall. But I don't think that it has directly 
addressed, is it a personal request. Can [Page 28] a 
person request it for the other party? 

THE COURT: They're not requesting it for the 
other party though. As Judge Ha[i]ley noted, they're 
making a decision that we want this Court to deal 
with it now, and to perhaps deny it, as opposed to 
grant it. So why, if given, as Judge said, what the 
Supreme Court said in Werner and given the statute, 
why do we have to read it as either party as long as 
they raise it timely? Either party can ask for either 
provision of spousal support or denial of it to the other 
spouse. 

MS. EVANS: I think it's the matter of debate. 
Hence why we are here. I don't think that there is 
caselaw that says definitively either way that that is 
how Werner should be interpreted. I'm asking this 
Court to interpret it, when taken in conjunction with 
the wording of the statute and other caselaw, that it 
is a personal right. Obviously precedent comes into 
play that says, no. This is exactly what Werner means. 
That's different. But I did not find that precedent. 
That is the crux of the debate on spousal support, 
other than the timeliness issue. 

THE COURT: So I guess it makes no difference 
to you when this motion was made by the 
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Transcript of the hearing on 11/16/2015, pp.  5, 62, 63. 

[Page 5] [t]hink is really the important issue, and that 
is the spousal support issue. 

What I want to make clear to the Court going 
forward is with regards to Mr. Ozfldan's motion to 
decre[as]e spousal support, we are specifically 
limiting the request for relief to a denial of spousal 
support for wife. Mr. Ozfidan is not seeking spousal 
support for himself, nor is he seeking a reservation. 

With regards to the IRA issue, I'm not sure 
there even needs to be any evidence presented. You 
have the value of that IRA in the record. It was $3,802. 
The only error alleged and found was it not being 
jointly owned. The Court ordered it transferred. It is 
not clear to me whether the reconsideration from the 
Court of Appeals allows Your Honor or direct Your 
Honor to consider some other value or some other 
allocation of it. I believe it has already been 
transferred. I don't know if it is still intact or not, if it 
has been cashed out. That creates a problem. 

If Your Honor is of the position that you're 
limited or otherwise not inclined to do anything with 
regards to the amount, or the value of it, or the 
amount being awarded to Ms. Ozfidan, our 
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0. Ozfidan - Cross 

[Page 62] [b]irthday? 

A They adamantly asked for iPods. 

Q Wads? 

A IPods. 

Q About $500 each? 

A No. They were $200. I tried to get out of 
it. They would not budge. I used literally last $500 on 
of my credit limit on the Chase card to get that for 
them. 

MS. WHITEHEAD: No other questions, Your 
Honor. 

THE COURT: All right. Any follow-up? 

MR. WATSON: No, sir. That's our case. We 
rest. 

THE COURT: All right. 

MR. WATSON: Judge, a motion. I think we 
need to address it probably at this point. Move for 
judgment on the pleadings with regards to the issue of 
spousal support. 

Ms. Ozfidan has not pled it before this Court. 
And the case law is clear -. I have a memo for Your 
Honor, if you please. But without a pleading for it, it 
can't be awarded to her. 

The only action this Court can take [Page 63] is 
to make a determination with regards to Mr. Ozfidan's 
request that spousal support be denied. And I would, 
whether the Court would want to consider it now or 
later, never, I have a memo that I would submit on 



that issue regarding the fact that Ms. Ozfidan has had 
every opportunity to plead and request that this Court 
decree spousal support, but has chosen not to. The 
consequences of that decision are not been the Court 
today. What is before the Court today is the issue of 
spousal support. 

I would make that motion and submit the 
memo for whatever consideration Your Honor may 
give it. 

THE COURT: Did your memo take into account 
the other case? 

MR. WATSON: No, Your Honor, because that 
matter is not before the Court. I think that is a 
different issue. And that may be the issue that 
ultimately decides the obligations of the parties. I 
think that comes down the question of interpretation 
of 20-7[th9] and how that is affected. 

But what is clear for purposes of this remand 
is, no matter what you do today, one thing you can't 
do in this processing is award Ms. Ozfidan spousal 
support because she hadn't asked for it. 
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Transcript of the hearing on 02/08/2016, ppA-6. 

[Page 4] THE COURT: All right. Good afternoon. 

MR. WATSON: Good afternoon. 

MS. WHITEHEAD: Good afternoon. 

THE COURT: Well, I received both 
memorandums and read them carefully, and I will 
commend both counsellors on your legal analysis and 
arguments. What I have decided in this case, based on 
my reading of the Court of Appeals' decision, is that 
we'we already resolved two issues on [4] [r]emand 
which dealth with the IRA and the credit, and the only 
thing we had to deal with was the spousal support, 
which the Court of Appeals ruled that the spousal 
support should have been considered, and thereafter 
Mr. Watson raised the argument that it could only be 
decided in Mr. Ozfidan's side as to whether or not 
spousal support should be considered and that Ms. 
Ozfidan was precluded from that. I don't - I could not 
find any cases dealing directly with the issue as I see 
it in this case, and that is the pleading in question by 
Mr. Ozfidan, quote, asked to, quote, decree the 
maintenance and support of the spouses, and if any 
such decree be made, order that said support and 
maintenance be made in periodic payments for a 
defined duration. The Court takes the position that 
Mr. [Page 5] Ozfidan's pleading on its face put the 
isssue before the Court between the spouses, not 
solely for Mr. Ozfidan, and one could also logically 
argue by his statement that a contemplation was 
made in the pleading that he would be, in fact, ordered 
to pay support based on the requests that it be for a 
defined duration. It would not make total sense for 
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Mr. Ozfldan to want spousal support and then say, oh, 
by the way, just limit me how long I can get it. I don't 
view this in a vacuum. I note that the Court of Appeals 
also referenced the other proceedings as referenced in 
Ms. Ozfidan's memorandum regarding other hearings 
regarding support that were done the same, I think, 
simultenenous, the same day that case was remanded 
down to the Juvenile Court, but I think this Court, as 
per the edict of the Court of Appeals, has to now 
address the spousal support issue, and my ruling is 
that that is between the spouses as pled by Mr. 
Ozfidan. So it is an open question now as to who is 
going to get spousal support, and it is, then I think the 
pleading demands that if there is an award, then it 
has to be for a defined duration because that is the 
pleading that was before the Court that put the 
spousal support before the Court in this case. Okay? 

MR. WATSON: Thank you, Judge. And for 
[Page 6] puproses of the record, because you I don't 
think, could have been any clearer on your ruling, I 
understand that, I would simply note our exception 
based on - the same arguments we made previously 
based on our interpretation of Virginia Law. There 
appears to be a history of a very strict adherence to a 
requirement that a party cannot be awarded relief 
that had - has not been specifically requested by the 
party. We view that as being a different issue, 
something different and in addition to the question of 
subject matter jurisdiction, which we've never argued 
that this Court lacked. Certainly the Court has 
subject matter jurisdiction, and Mr. Ozfidan 
requested that the Court take subject matter 
jurisdiction of it. And then the other basis for our 
objection or exception to the Court's ruling would be 
that the divorce decree, having been entred between 
the parties without exception by any - either party but 
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in this case most materially Ms. Ozfldan, that upon 
entry of that decree of divorce, any right of alimony or 
spousal support would be extinguished. There never 
having been any type of request for the court to award 
it to her prior to that decree, I believe, deprives her of 
the right to receive it. Lastly, the Court has ruled, and 
that I would concede as a matter of first 



Opinion Letter dated 02/11/2016. 

COMMONWELATH OF VIRGINIA FOURTEENTH 
JUDICIAL CIRCUIT 

L.A. HARRIS, JR., JUDGE 
GARY A. HICKS, JUDGE 
JAMES S. YOFFY, JUDGE 
RICHARD S. WALLERSTEIN, JR., JUDGE 
JOHN MARSHALL, JUDGE 

[STATE SEAL] 
GOVERNMENT COMPLEX 
4301 E. PARHAM ROAD 
MAILING ADDRESS: 
P.O. BOX 90775 
HENRICO, VA 23273-0775 
TELEPHONE: (804) 501-4750 
FACSIMILE: (804) 501-5505 

CIRCUIT COURT OF HENRICO COUNTY 

February 11, 2016 

Misty D. Whitehead, esquire 
4110 East Parham Road, Suite 208 
Henrico, VA 23228 

A. Russel Watson, Esquire 
2800 Buford Road, Suite 201 
Richmond, VA 23235 

Re: Ozfidan v. Ozfidan Case No. CL12- 1269 

Dear Ms. Whitehead and Mr. Watson, 

I want to begin by stating that I have reconsidered the 
ruling I made in court on February 8 concerning the 
awarding of spousal support only for a defined 
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duration. I have concluded that I am not limited to a 
specific duration in making such an award. 

Based on the memorandums you both submitted after 
the November hearing and the rulings made by the 
Court of Appeals in this case relying on the Supreme 
Court of Virginia case of Werner v. Commonwealth, 
212 VA 623, I ruled that the pleading by Mr. Ozfidan 
that asked the court to "decree the maintenance and 
support of the spouses and, if any such decree be 
made, order that said support and maintenance be 
made in periodic payments for a defined duration" put 
the issue of spousal support for both parties before the 
court to decide. I ruled that I was not limited by Mr. 
Ozfidan's pleading to decide only whether or not Mr. 
Ozfidan was entitled to spousal support as argued by 
Mr. Watson. 

I previously ruled that the court would be limited to 
awarding spousal support only for a defined duration 
based on the referenced pleading. As previously noted, 
I conclude that the court is not limited to only award 
spousal support for a defined duration once the issue 
of spousal support between the parties is before the 
court to decide. 

The evidence presented is that the marriage began in 
Texas and lasted 14 years. During the marriage Ms. 
Ozfidan with only a high school degree worked to 
support the home and pay for Mr. Ozfidan to get his 
Ph.D. with the understanding that once he finished 
school he would be able to gain employment [Page 2] 
that would allow them to financially afford to have 
children and for her to stay home and take care of 
them. Mr. Ozfidan decided to take a job as an 
economist with the Commonwealth of Virginia and 
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Ms. Ozfidan agreed to move with him from Texas to 
Virginia. 

Ms. Ozfidan worked in Virginia until the 2 children 
were born in 2005 and she then stayed in the home to 
care for the children as planned. Mr. Ozfidan provided 
the financial support for the family from 2005 until 
2012 sometimes having a second job. 

Ms. Ozfidan testified that Mr. Ozfidan began 
physically abusing her and he broke her arm in 2012. 
The divorce was granted on the grounds of cruelty. 
Ms. Ozfidan at age 50 with only a high school degree 
and having been absent from the job market for many 
years is limited in her job prospects, but has secured 
employment at $12 per hour with a gross monthly 
income of $1,170. Ms. Ozfidan has custody of the 10 
year old twins and has moved to a modestly priced 
apartment within the school zone that the children 
have been in since they began school. Ms. Ozfidan 
testified that she has only taken one vacation in the 4 
years since seperation. Mr. Ozfidan concedes that Ms. 
Ozfidan's income and expense statement is not 
inflated and is reasonable. 

Mr. Ozfidan has continued to be employed with the 
Commonwelath of Virginia and his gross monthly 
income is $7,222. Mr. Ozfidan testified that he has 
paid a spousal support amount in excess of $1,200 per 
month since October 2012 without missing a payment 
indicating that he has the financial resources to pay 
spousal support even after the equitable distribution 
awarded him most of the marital debt. Despite the 
support obligation Mr. ozfldan testified that he has 
taken trips to the Homestead Resort, has taken trips 
to Europe, and takes trips to Turkey to see his mother. 
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The evidence presented supports an award of $1,200 
per month in spousal support to Ms. Ozfidan based on 
the factors the court is to consider for awarding 
spousal support. 

Ms. Whitehead please prepare the order. I want to 
thank you for both the excellent presentation of your 
cases and the memorandums you submitted outlining 
the legal arguments to be presented. 

Sincerely, 

signature 

John Marshall, Judge 
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The Final Order of the trial court. 
*** 

IN THE CIRCUIT COURT OF THE COUNTY OF 
HENRICO 

PAMELA L. OZFIDAN, 
Plaintiff, ) 

) 
V. ) Case No. CL12-1269 

) 
OSCAR 0. OZFIDAN, ) 

Defendant. ) 

I W 11 flS) tie DII 

Came this day the parties, in person and by 
counsel, upon the defendant's Motion to Decree 
Spousal Support; upon the written opinion and Order 
of the Virginia Court of Appeals dated May 5, 2015 
remanding the matter to this Court for 
reconsideration; upon the defendant's motion for 
summary judgement and judgement on the pleadings; 
upon the stipulations, exhibits, memorandum of law 
and evidence presented ore tenus, and the same was 
argued by counsel. 

UPON CONSIDERATION WHEREOF, the 
Court finds for the reasons set forth in its opinion 
letter of February 11, 2016 that although the plaintiff 
has not requested spousal support in her pleadings 
the defendant's Motion to Decree Spousal Support put 
the issue of spousal support for both parties before the 
Court to decide; that the court is not limited by the 
defedant's pleading to only award spousal support for 
a defined duration once the issue of spousal support is 
before the court to decide; and that based on the 
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factors the court is to consider for awarding spousal 
support the evidence presented supports an award of 
spousal support to the plaintiff of $1,200 per month. 
It is therefore 

ORDERED that the defendant's motion for 
summary judgement and motion to strike plaintiffs 
case is denied. It is further 

ORDERED that defendant, Oscar 0. Ozfldan, 
shall pay spousal support to the petitioner, Pamela L. 
Ozfidan, in the amount of $1,200.00 per month, 
beginning March 1, 2016. The aforesaid monthly 
spousal support amount shall be paid directly to the 
petitioner beginning March 1, 2016 and continuing on 
the first day of each month thereafter until further 
Order of a court of appropriate jurisdiction. The 
spousal support provisions of this order shall replace 
the spousal support provisions of the order entered 
[Page 2] on 6/9/2014 in Case No. CJ14-14. Upon 
consideration of the other issues remanded by the 
Court of Appeals for reconsideration, the Court finds 
that the defendant, having previously transferred his 
individual retirement account in the amount of $3,802 
to the plaintiff in accordance with the Final Decree of 
Divorce entered on June 9, 2014, elects to satisfy the 
remaining equitable distribution award by this 
conveyence in accordance Section 20-107.3(D) of the 
Code of Virginia (1950), as amended, which the Court 
hereby approves. 

The Court further finds that the defendant is 
entitled to a credit of $9,000 against his share of the 
marital debt allocated to him in the Final Decree and 
there being no marital property or marital debt to 
offset this credit, it is therefore ORDERED that 
defendant, Oscar 0. Ozfldan, is hereby awarded 



judgement against the plaintif, Pamela L. Ozfidan, in 
the amount of Nine Thousand and 00/100 Dollars 
($9,000.00) with interest thereon at the rate of six 
percent (6%) per annum from the date of entry of this 
Order until paid. 

Pursuant to §20-107.1 of the Code of Virignia 
(1950), as amended, the following information is 
provided: 

1. The names, dates of birth, residential 
addresses and telephone numbers of the parties are as 
follows: 

Oscar 0. Ozfidan (DOB: 05.29.70) 
3501 Ludgate Road 
Chester, Virginia 23831 
Telephone: (804) 307-9756 
Social Security Number: see addendum 
Driver License #: T63687236 
Place of Employment: Commonwealth of 
Virginia 

1111 E. Broad Street 
Room 5040 
Richmond, Virginia 23219 
(804) 786-7455 

Pamela L. Ozfidan (DOB: 10-09-65) 
19 Chase Gayton Cir #535 
Henrico, Virginia 23238 
Telephone: (804) 677-7861 
Social Security Number: see addendum 
Driver License It: A63604664 
[Page 3] Place of Employment: 

Long & Foster Real estate, Inc. 
14501 Geroge Carter Way 
Chantilly, Virginia 20151 
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(804) 

Terms of Payment of Spousal Support: 

Monthly Spousal Support Amount: $1,200.00 
Payment Intervals: monthly 
Date Payable: first day of each month 
Date First Payment Due: March 1, 2016 

There is no order for health care coverage for 
a party. 

No support arrearages currently exist. 

Spousal support payments are ordered to be 
paid directly to the obligee, and unless the court for 
good cause shown orders otherwise, the parties shall 
give each other and the court at least 30 days' written 
notice, in advance, or any change of address and any 
change of telephone number within 30 days after the 
change. 

The support obligation as it becomes due and 
unpaid creates a judgement by operation of law. 

Pursuant to §20.79(a) of the Code of Virginia 
(1950), as amended, upon entry of this order, the 
jurisdiction of the Juvenile & Domestic Relations 
District Court for the County of Henrico regarding 
spousal support between the these parties shall cease 
and the spousal support provisions of its Order dated 
June 9, 2014 shall be inoperative. 

And nothing further remining to be done 
herein, it is ORDERED that this cause is stricken 
from the docket and placed among the ended matters. 

Enter: 4/25/16 

signature 

XXIII 



Judge 

A COPY TESTE: 
HEIDI S. BARSHINGER, CLERK 
HENIRICO CIRCUIT  COURT 

signature 
DEPUTY CLERK 

[Page 4] 
SEEN AN OBJECTED TO FOR THE REASONS 
STATED IN THE ATTACHED OBJECTIONS AND 
EXCEPTIONS 

signature 

A. Russel Watson (VSB No. 29406) 
HAIRFIELD MORTON, PLC 
2800 Buford Road, Suite 201 
Richmond, Virginia 23235 
(804) 320-6600 
(804) 320 8040 (facsimile) 
Counsel for Oscar 0. Ozfidan 

Seen and objected to only as to the entry of the award 
to husband as a judgement with interest. 

signature 

Misty D. Evans, Esquire- 
Misty D. Whitehead, Esquire 
MD WHITEHEAD LAW 
4110 E. Parham Road 
Suite 208 
Henrico, Virginia 23228 
(804) 318-3789 
(804) 270-9402 (facsimile) 
Counsel for Pamela L. Ozfidan 
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[Page 5] DEFENDANT'S OBJECTIONS AND 
EXCEPTIONS TO FINAL ORDER 

The Court erred in making a spousal support 
award to Ms. Ozfidan when she did not have a valid 
pleading before the Court requesting support for 
herself. 

The Court erred in denying Mr. Ozfidan's 
motion for summary judgement and motion to strike 
Ms. Ozfidan's case based on her failure to request 
spousal support in this proceeding. 

The Court erred in improperly construing 
Mr. Ozfidan's Motion to Decree Spousal Support as a 
request for an award of spousal support to Ms. 
Ozfidan. 

The Court erred in holding that Mr. Ozfidan's 
Motion to Decree Spousal Support is a basis for 
awarding spousal support to Ms. Ozfidan. 

The Court erred when it denied and 
disregarded Mr. Ozfidan's request to limit the relief 
he requested in his motion to Decree Spousal Support 
to a denial of support to Ms. Ozfidan. 

The Court erred in making a spousal support 
award to Ms. Ozfidan based on Mr. Ozfidan's Motion 
to Decree Spousal Support. 

The Court erred in making a an indefinite 
award of spousal support to Ms. Ozfidan when Mr. 
Ozfidan's Motion to Decree Spousal Support 
requested that any award of spousal support be for a 
defined duration. 



The Court erred in awarding Ms. Ozfidan 
spousal support after entry of the parties' Final 
Decree of Divorce dissolving the marriage where Ms. 
Ozfidan had not requested spousal support or a 
reservation of her right to spousal support. 

The Court erred in awarding Ms. Ozfidan 
spousal support after she had waived any right to 
spousal support by asking the Court deny Mr. 
Ozfidan's Motion to [Page 6] Decree Spousal Support 
(in her Memorandum in Response to Motion to Decree 
Spousal Support and Motion to Enter Final Decree 
dated March 20, 2014.) 

The evidence presented did not support an 
indefinite spousal support award of $1,200.00 per 
month to Ms. Ozfidan and the Court erred in ordering 
that amount, including, but not limited to, that the 
effect of the equitable distribution on Mr. Ozfidan's 
ability to meet his support obligation, in finding that 
Mr. Ozfidan's compliance with the existing support 
order proved he was able to pay that amount, and in 
finding that Ms. Ozfidan was limited in her job 
prospects. 



Ms. Harrell's Reply Brief, In Harrell v. Harrell, 272 
Va. 652, 654, 636 S.E.2d 391, 395 (2006), pp.6. 

[Page 6] [r]equest under the principal of Bacon v. 
Bacon, 3 Va. App. 484, 351 S.E.2d 37 (1986). Husband 
ignores the published opinion of Vissichio v. Vissichio, 
27 Va. App. 240, 498 S.E.2d 425 (1998), which held 
that a request for immediate spousal support carries 
with it an implicit request for a future reservation of 
spousal support, and the trial court erred in not 
making such a reservation. 

In addition, it should be noted that Husband 
himself made a request for spousal support in his 
Cross-Bill, thus putting the issue of spousal support 
before the trial court. Section 20.79(b) of the Code of 
Virginia gives trial courts jurisdiction to award 
spousal support to a spouse "when either party to the 
proceedings so requests." 

Wife repeatedly made requests for spousal 
support, both orally and in writing, and Husband and 
the trial court were well on notice that this issue was 
being brought forward. Husband also pleaded the 
issue. The trial court and the Court of Appeals both 
determined that a reservation of spousal support was 
justified and proper. There is no need for this Court to 
hear this issue further. 

II. The taking of evidence is not required 
for a court to make a reservation of spousal 
support. 

Husband argues that § 20-107.1(F) of the Code 
Virginia requires a trial court to take evidenced and 
make written findings on the factors contained in § 20-
107.1(E). He does corretly concede that such an 
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interpretation of § 20-107.1(1) would mean that the 
legislature intended to overrule the longstanding and 
oft-cited precedent in Bacon v. Bacon, 3 Va. App. 484, 
351 S.E.2d 37 (1986). 

Husband cites no court opinion, published or 
unpublished, at any level, agreeing with this far-
reaching interpretation of § 20-107.1(F). Since this 
subsection was added by the legislature, the Court of 
Appeals has continued to uphold the ruling in Bacon, 
and in 

*** 



Mr. Russell's Counterclaim in Wroblewski v. Russell, 
63 Va. App. 468, 759 SE 2d 1 (2014), pp.4. 

*** 

[Page 4] 12. That the Court conduct such 
equitable accounting(s) as may be required to render 
full relief to Counterclaimant. 

That Counterclaimant be awarded 
temporary and final attorney's fees, expert witness 
fees, accounting fees and other costs expended herein. 

That pending the final determination of 
support and property issues in this case, Counter-
Defendant be restrained and enjoined from hiding or 
secreting, spending, liquidating, dissipating, selling, 
transferring, assigning, giving away, or otherwise 
disposing of or otherwise encumbering, any marital or 
alleged separate assets (tangible or intangible, real, 
personal or mixed) now owned or held by Counter-
Defendant or titled in her name alone or as trustee or 
custodian for another, in Counter-Defendant's name 
jointly with Counterclaimant, in Counter-Defendant's 
name jointly with any other person or entity, or held 
for Counter-Defendant's beneficial interest. 

That Counterclaimant be granted all other 
relief provided for by Va. Code §20.103, §20-107.1, 
§20-107.3, and §20-108.1, 1950, as amended, and such 
other and further relief as the nature of the case 
requires or the Court deems just and proper. 

STEVEN T. RUSSEL 
By Counsel 

XXIX 



Virginia Lawyers Weekly, Spring 2016, pp.10-11. 

[Page 10] LEGISLATIVE RESULTS 

Improving 

the Law 

BY JEFFREY S. PALMORE 

Every year, The Virginia Bar Association 
makes a number of legislative proposals to the 
Virginia General Assembly for lawmakers' 
consideration. These proposals aim to improve the law 
and ensure the fair administration of justice. 

In the 2016 General Assembly session, the VBA 
supported several pieces of legislation from its 
sections and affiliated organizations. As detailed here, 
the General Assembly considered legislation from the 
Elder Law and Special Needs Section, the Health Law 
Section, the Wills, Trusts & Estates Section, the Joint 
AUR Committee, the Commission on the Needs of 
Children, the Virginia Family Law Coalition, and the 
Boyd-Graves Conference. The VBA is grateful for the 
General Assembly members who agreed to sponsor 
this legislation as well as the many VBA members 
who worked in support of this legislation during the 
process. All of Virginia's citizens will beneft from 
these improvements in the law. 

In addition to selecting a new Supreme Court 
justice and Court of Appeals judge, the General 
Assembly approved funding in the 2016-2018 budget 
conference report for three additional judges, bringing 
the number of funded judgeships to 408. Te budget 
also includes money in the second year of the 
biennium for the National Center for State Courts to 

m 



update its study on the number of judges needed in 
Virginia; The study will provide evidence-based data 
to support proper judicial staffing levels and will 
assist the General Assembly in determining 
appropriate funding for the judiciary. 

ELDER LAW AND SPECIAL NEEDS SECTION 

Special Needs Trusts 

Provides that circuit courts may establish 
special needs trusts and other types of trusts to ensure 
consistency with federal law. Acts of Assembly 
Chapter 186. 

HEALTH LAW SECTION 

Fee-Sharing Statute Updates 

Updates Virginia's physician fee-sharing 
statute to eliminate ambiguities, protects physicians 
from inadvertent violations, and modernizes the 
statute based on current health care business models. 
Acts of Assembly Chapters 76 and 104. 

JOINT ADR COMMITTEE 

Increased Compensation for Court-Appointed 
Mediators 

Provides that court-appointed mediations that 
include custody/visitation as well as support are 
treated as two separate appointments for purposes of 
a mediator's compensation. Acts of Assembly Chapter 
508. 

The 2016-2018 budget conference report also 
includes an increase in mediator compensation from 
$100 to $120 per mediation. 

[Page 11] 
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WILLS, TRUSTS & ESTATES SECTION 

Uniform Powers of Appointment Act 

Adopts a Virginia version of the Uniform Power 
of Appointments Act to provide clear statutory 
authority for the creation, revocation, and use of 
powers of appointment. Acts of Assembly Chapter 
266. 

Augmented Estate 

Updates Virginia's augmented estate statute to 
enact a more equitable distribution of property 
through consideration of both spouses' assets and the 
length of the marriage. Acts of Assembly Chapters 187 
and 269. 

COMMISSION ON THE NEEDS OF CHILDREN 

Grand Larceny Treshold 

Larceny of items valued at $200 or more is 
grand larceny punishable as a felony. Legislation to 
increase the threshold was not successful this year, 
but the Commission and the VBA continue to support 
legislation to increase this threshold. 

BOYD-GRAVES CONFERENCE 

General District Court Jurisdiction for 
Arbitration 

Gives general district courts the jurisdiction to 
compel arbitration pursuant to an agreement between 
the parties. This is similar to the power already held 
by circuit courts. Acts of Assembly Chapter 181. 

Appeal and Suspending Bonds 
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Modernizes Virginia's procedures governing 
appeal and suspending bonds by clarifying the method 
for quantifying the proper amount of a suspending 
bond, streamlining the procedure for an appeal 
challenging the amount, form, or issuer of a bond, and 
allowing the parties to waive the bond requirements. 
Acts of Assembly Chapter 178. 

Limitations on Actions for Schwannomas 

Provides a revised statute of limitations for 
negligent failure to diagnose intracranial, intraspinal, 
and spinal schwannomas, a type of tumor that covers 
a nerve root or sheath of a nerve. The new statute of 
limitations is one year from the date that the 
diagnosis is communicated to the patient by a health 
care provider. Acts of Assembly Chapter 190. 

Updates to Uniform Child Custody Jurisdiction 
and Enforcement Act 

Makes Virginia's codifcation of the Uniform 
Child Custody Jurisdiction and Enforcement Act 
consistent with other states' wording of the statute 
regarding residence of the parents to determine 
jurisdiction. Acts of Assembly Chapter 179. 

Amendment of Divorce Complaints 

Expands the use of depositions or afdavits to 
establish the grounds for an uncontested divorce and 
resolves an ambiguity on whether a party fling an 
answer may present depositions and afdavits. Acts of 
Assembly Chapter 238. 

Attorney-Issued Subpoenas 

Clarifes the rules for what must accompany an 
attorney-issued subpoena in order to avoid delays in 
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having these subpoenas served. Acts of Assembly 
Chapter 173. 

Priest-Penitent Privilege 

The General Assembly considered but did not 
pass legislation that would allow a penitent in civil 
cases to prevent a clergy member from testifying 
about the substance of a privileged communication. 

VIRGINIA FAMILY LAW COALITION 

Assignment of Source of Spousal Award 

Provides that any award or order made by the 
court pending a suit for divorce, annulment, or 
separate maintenance shall be paid frdm the post-
separation income of the obligor. Response to Wright 
v. Wright decision. Acts of Assembly Chapter 352. 

Spousal Support Despite Failure to Prove 
Grounds for Divorce 

Provides that a court, following entry of a 
decree, may order maintenance and support of a 
spouse even where a party fails to prove his grounds 
for divorce, provided that a claim for support has been 
properly pled by the party seeking support. Response 
to Wroblewski v. Russell decision. Acts of Assembly 
Chapter 478. 

[Picture] Jefrey S. Palmore joined Reed Smith 
LLP in Richmond as an associate in 2013. Before that, 
he was director of policy development and deputy 
counselor to the governor of Virginia. He also served 
on the Virginia Code Commission from 2011-2013. 
Palmore joined the VBA in 2010 and is a member of 
the Administrative Law Section. 
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The Opinion of the Court of Appeals of Virginia on 
the second appeal, Ozfidan II. 

[Page 1] COURT OF APPEALS OF VIRGINIA 

Present: Chief Judge Huff Judges Russell and 
AtLee. 
Argued at Richmond Virginia 

OSCAR 0. OZFIDAN 

V. Record No. 0806-16-2 

PAMELA L. OZFIDAN 

UNPUBLISHED 
MEMORANDUM OPINION*  BY 
CHIEF JUDGE GLEN A. HUFF 

JANUARY 10, 2017 

FROM THE CIRCUIT COURT OF HENRICO 
COUNTY 

John Marshall, Judge' 

A. Russell Watson (Hairfield Morton, PLC, on briefs), 
for appellant. 

* Pursuant to Code § 17.1-413, this opinion is not 
designated for publication. 
1 Judge Marshall presided over the hearings on 
remand from the initial appeal; Judge Catherine C. 
Hammond presided over the original divorce 
proceedings. 



Misty D. Whitehead (MD Whitehead Law, PLLC, on 
brief), for appellee. 

Oscar 0. Ozfldan ("husband") appeals a ruling 
of the Circuit Court of Henrico County ("trial court") 
ordering him to pay $1200 per month in spousal 
support to Pamela L. Ozfidan ("wife") indefinitely. For 
the following reasons, this Court affirms the trial 
court's rulings. 

I. BACKGROUND 

Following established principles of appellate 
review, this Court views the evidence in the light most 
favorable to wife, the party prevailing below, granting 
wife the benefit of all reasonable inferences that can 
be fairly drawn. Chretien v. Chretien. 53 Va. App. 200, 
202, 670 S.E.2d 45, 46 (2008) (citing Congdon v. 
Congdon, 40 Va. App. 255, 258, 578 S.E.2d 833, 835 
(2003)). So viewed, the evidence established that the 
parties were married in Lubbock, Texas in [Page 2] 
1998 where husband was earning his Ph.D. in 
economics. Wife, who has a high school diploma, 
primarily supported the family by working at a local 
newspaper; husband contributed additional income he 
earned as a teaching assistant. Once husband 
obtained his degree, the parties moved to Richmond 
after husband accepted a position as an economist for 
the Commonwealth of Virginia. Wife worked as a 
flight attendant until she became pregnant with the 
parties' twin children, born in 2005. The parties 
agreed that wife would be a stay-at-home mother until 
the children began attending kindergarten. 

According to wife's testimony, the transition to 
her remaining at home after years of frequently being 
away as a flight attendant created strain in the 
marriage, culminating in an incident the night of 



March 3-4, 2012. On that night, according to wife, 
husband knocked her out of bed and began attacking 
her, striking her with enough force to break her arm. 
A friend transported wife to the hospital where she 
was diagnosed with an ulnar fracture. After the 
attack, wife obtained a two-year protective order 
against husband and received temporary exclusive 
possession of the marital home. 

On April 13, 2012, wife filed a divorce complaint 
in the trial court, alleging that husband committed 
the fault ground of cruelty. Throughout the pendency 
of the divorce proceedings, the parties also conducted 
parallel proceedings in the Henrico County Juvenile 
and Domestic Relations District Court ("JDR court') 
regarding, among other issues, spousal support. The 
JDR court entered a final order regarding child and 
spousal support on October 12, 2012. Wife did not 
request an award of spousal support in her divorce 
complaint because "she was satisfied with the [JDR 
court] retaining jurisdiction over same and did not 
wish to incur unnecessary expenses re-litigating the 
issues." 

The trial court conducted an evidentiary 
hearing on November 25, 2013 addressing the 
grounds for divorce, equitable distribution, fees, and 
costs. The trial court sua sponte raised the [Page 3] 
issue of spousal support during the hearing, asking 
whether wife was seeking spousal support as part of 
the divorce proceedings. Wife indicated that spousal 
support was currently before the JDR court in an 
independent action, and the trial court ultimately 
declined to hear the spousal support issue because the 
divorce complaint did not request spousal support and 
a hearing on spousal support was pending before the 
JDR court. On December 11, 2013, the trial court 
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issued a letter opinion concluding that "[t]he divorce 
will be entered on the grounds of cruelty.  The letter 
opinion's sole treatment of the spousal support issue 
was a note that "[m]atters of spousal support. . will 
be transferred to the [JDR court]." 

On February 18, 2014, the trial court held a 
hearing on husband's motion to reconsider the 
December 11, 2013 ruling. During that hearing, 
husband asked the trial court to reopen the issue of 
spousal support. The trial court declined to do so after 
the parties informed it that husband's de novo appeal 
of the JDR court's spousal support award had been 
docketed in the trial court for hearing on March 10, 
2014. The trial court then continued the matter to the 
March 10 hearing in order to "hear the appeal and 
then. . . hear the oral motion that we got today to have 
this Court determine a permanent award of spousal 
support as part of the final decree" on that date. 
Despite being referenced throughout the briefs, the 
record does not include any transcript of the March 
10, 2014 proceeding or any written orders from the 
trial court arising from that hearing.2  

2 Husband's opening brief states: "On March 10, 2014, 
the trial court declined to hear the issue of permanent 
spousal support on the grounds that neither party had 
filed a pleading in the divorce action requesting a 
determination of spousal support." Wife's brief states: 

At the March 10, 2014 hearing, the Court heard 
granted (sic] [husband's] Motion to Reduce 
Support and set new amounts for child support 
and spousal support. The Court denied 
[husband's] motion to address permanent 
spousal support as part of the divorce. The 
Court directed counsel to draft the Orders. This 
Order, entered by the Court pursuant to its 
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[Page 4] On March 18, 2014, husband filed a 
"Motion to Decree Spousal Support" in the trial court, 
which stated in its entirety: 

Comes now the defendant . . . by counsel, 
pursuant to Section 20-107.1 of the Code of 
Virginia (1950), as amended, and moves this 
Court to decree the maintenance and support of 
the spouses and, if any such decree be made, 
order that said support and maintenance be 
made in periodic payments for a defined 
duration. 

Wife filed a response to this motion as well as a motion 
to enter a final decree on March 20, 2014. The trial 
court entered its final divorce decree on June 9, 2014, 
ruling, inter alia, "[Husband] moved for an award of 
spousal support which motion was overruled as 
plaintiffs pleadings never requested spousal support. 
[Husband] objects." 

Husband filed a notice of appeal to this Court 
on July 9, 2014. On May 5, 2015, this Court issued its 

jurisdiction subject to [husband's] appeal, has 
never been vacated. 

Further, wife repeatedly asserts in various ways on 
brief that "even if this [C] ourt were to reverse the final 
order entered by the Circuit Court on April 25, 2016, 
arguably [wife] would still be entitled to support 
pursuant to the March 10, 2014 Circuit Court Order." 
At no point, however, does either husband or wife cite 
to any March 10, 2014 trial court order in the record. 
Because any orders arising from the March 10, 2014 
hearing are not included in the record, their effect, if 
any, is beyond this Court's review. Cf. Campbell v. 
Campbell, No. 1629-10.2, 2011 Va. App. LEXIS 264, 
at *27  n.3 (Va. Ct. App. Aug. 9, 2011). 
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opinion holding with respect to the spousal support 
issue that "it was error for the circuit court to base its 
decision on spousal support solely on the fact that wife 
did not request spousal support in her circuit court 
divorce pleadings" and remanding the spousal support 
issue to the trial court for reconsideration. 

The trial court held a hearing on the remanded 
issues on November 16, 2015. At the beginning of the 
hearing, counsel for husband stated: 

What I want to make clear to the Court going 
forward is with regards to [husband's] motion 
to decrease spousal support, we are specifically 
limiting the request for relief to a denial of 
spousal [Page 5] support for wife. [Husband] is 
not seeking spousal support for himself, nor is 
he seeking a reservation. 

After presenting evidence of husband's inability to pay 
spousal support, husband argued that his motion to 
decree spousal support only permitted the court to 
deny spousal support to wife and presented a 
memorandum in support of that motion. Counsel for 
wife argued that because the relief husband requested 
at the hearing was new and not contemplated by his 
motion to decree spousal support, she should be 
entitled to make an oral motion to award spousal 
support to wife if the trial court accepted husband's 
argument. The trial court ultimately took husband's 
motion under advisement, suspended the hearing, 
and directed wife to prepare a written response to 
husband's memorandum. 

The trial court resumed the hearing on 
February 8, 2016, ruling that the issue of spousal 
support was properly before the trial court—thereby 
rejecting husband's contention that his motion to 
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decree spousal support limited the trial court to a 
denial of spousal support to wife. The trial court also 
noted its belief that any award of spousal support it 
issued must be of limited duration as pled in the 
motion to decree spousal support. Wife then presented 
evidence in favor of an award of spousal support to 
wife. The trial court issued a letter opinion on 
February 11, 2016 in which it first concluded that it 
was not, in fact, limited to a specific duration in 
making an award of spousal support, then ordered 
husband pay wife spousal support of $1200 per month 
for an indefinite duration. The trial court entered a 
final order pursuant to the letter opinion on April 25, 
2016 to which husband noted his objections. 

This appeal followed. 

II. STANDARD OF REVIEW 

"In reviewing a spousal support award, we are 
mindful that the trial court has broad discretion in 
awarding and fixing the amount of spousal support." 
Brooks v. Brooks, 27 [Page 6] Va. App. 314, 317, 498 
S.E.2d 461, 463 (1998). As such, the trial court's 
decision regarding spousal support "will not be 
disturbed on appeal unless there has been a clear 
abuse of discretion." Gamble v. Gamble, 14 Va. App. 
558, 574, 421 S.E.2d 635, 644 (1992). A court "by 
definition abuses its discretion when it makes an error 
of law. . . . The abuse-of-discretion standard includes 
review to determine that the discretion was not 
guided by erroneous legal conclusions." Giraldi v. 
Oiraldi, 64 Va. App. 676, 682, 771 S.E.2d 687, 690 
(2015) (quoting Porter v. Commonwealth, 276 Va. 203, 
260, 661 S.E.2d 415, 445 (2008)). 

This Court reviews questions of law, including 
matters of statutory interpretation, de novo. See 
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Harrell v. Harrell, 272 Va. 652, 656, 636 S.E.2d 391, 
393 (2006); see also Anthony v. Skolnick-Lozano, 63 
Va. App. 76, 83, 754 S.E.2d 549, 552 (2014). Further, 
the party challenging the trial court's decision on 
appeal "bears the burden to demonstrate error on the 
part of the trial court." Barker v. Barker, 27 Va. App. 
519, 535, 500 S.E.2d 240, 248 (1998). 

III. ANALYSIS 

Husband's appeal challenges the trial court's 
spousal support rulings in ten assignments of error: 

The Court erred in making a spousal support 
award to [wife] when she did not have a valid 
pleading before the Court requesting support 
for herself. 

The Court erred in denying [husband's] 
motion for summary judgment and motion to 
strike [wife's] case based on her failure to 
request spousal support in this proceeding. 

The Court erred in improperly construing 
[husband's] motion to decree spousal support as 
a request for an award of spousal support to 
[wife]. 

The Court erred in holding that [husband's] 
motion to decree spousal support is a basis for 
awarding spousal support to [wife]. 

[Page 7] 5. The Court erred when it denied and 
disregarded [husband's] request to limit the 
relief he requested in his motion to decree 
spousal support to a denial of support to [wife]. 

6. The Court erred in making a spousal support 
award to [wife] based on [husband's] motion to 
decree spousal support. 
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The Court erred in making an indefinite 
award of spousal support to [wife] when 
[husband's] motion to decree spousal support 
requested that any award of spousal support be 
for a defined duration. 

The Court erred in awarding [wife] spousal 
support after entry of the parties' final decree 
of divorce dissolving the marriage where [wife] 
had not requested spousal support or a 
reservation of her right to spousal support. 

The Court erred in awarding [wife] spousal 
support after she had waived any right to 
spousal support by asking the Court to deny 
[husband's] motion to decree spousal support 
(in her Memorandum in Response to Motion to 
Decree Spousal Support and Motion to Enter 
Final Decree dated March 20, 2014). 

The evidence presented did not support an 
indefinite spousal support award of $1,200.00 
per month to [wife] and the court erred in 
ordering that amount, including, but not 
limited to, that the effect of the equitable 
distribution on [husband's] ability to meet his 
support obligation, in finding that [husband's] 
compliance with the existing support order 
proved he was able to pay that amount, and in 
finding that [wife] was limited in her job 
prospects. 

A. Husband's motion to decree spousal support 
as a basis for awarding spousal support to wife 

Husband's assignments of error 1, 2, 3, 4, and 6 
challenge the trial court's decision to award wife 
spousal support based on husband's pleading entitled 
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"Motion to Decree Spousal Support." Specifically, 
husband argues that any claim to spousal support is 
personal to wife and must be sought by her in a 
separate pleading because no statutory authority 
exists for the trial court to award her spousal support 
based on husband's pleading. For the reasons that 
follow, this Court disagrees. 

[Page 8] Code §§ 20-79(b) and 20-107.1 govern 
issues of spousal support. The relevant portion of Code 
§ 20-79(b) provides: 

In any suit for divorce, the court in which the 
suit is instituted or pending, when either party 
to the proceedings so requests, shall provide in 
its decree for the . . . support and maintenance 
for the spouse - . . if in the judgment of the court 
any or all of the foregoing should be so decreed. 

(Emphasis added). The version of Code § 20-107 
applicable to this case provides, in pertinent part: 

A. Pursuant to any proceeding arising under 
subsection L of § 16.1-241 or upon the entry of 
a decree providing (i) for the dissolution of a 
marriage, (ii) for a divorce, whether from the 
bond of matrimony or from bed and board, (iii) 
that neither party is entitled to a divorce, or (iv) 
for separate maintenance, the court may make 
such further decree as it shall deem expedient 
concerning the maintenance and support of the 
spouses.3  

3 Effective July 1, 2016, the General Assembly 
amended Code § 20-107.1(A) to include the language, 
"notwithstanding a party's failure to prove his 
grounds for divorce, provided that a claim for support 
has been properly pled by the party seeking support," 
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The issue raised by these assignments of error 
turns on longstanding principles of pleading. "All 
motions in writing. . . are pleadings." Rule 3:18(a). In 
Potts v. Mathieson Alkali Works, 165 Va. 196, 181 
S.E. 521 (1935), the Supreme Court observed: "The 
issues in a case are made by the pleadings, and the 
judicial tribunals, in determining the respective rights 
of litigants, cannot go beyond the issues thus made." 
165 Va. at 223, 181 S.E. at 532. Pleadings [Page 9] 
thus serve as formal allegations by the parties of 
claims and defenses, setting forth the issues to be 
tried and determined among them. See, e.g., Baylor v. 
Commonwealth, 190 Va. 116, 121, 56 S.E.2d 77, 79 
(1949). 

In the spousal support context, either party 
may ask the circuit court for a provision in the final 
divorce decree awarding or denying spousal support. 
See Reid v. Reid, 24 Va. App. 146, 151, 480 S.E.2d 771, 
773 (1997) ("[E]ither party, by proper pleading, 'could 

immediately following the section quoted above. 
(Emphasis added). The 2016 amendment is not 
applicable to this suit. "As a general rule, laws 
existing at the time a suit is filed govern the case." 
Marion v. Marion, 11 Va. App. 659, 669, 401 S.E.2d 
432, 438 (1991). "[W]hen a statute is amended while 
an action is pending, the rights of the parties are to be 
decided in accordance with the law in effect when the 
action was begun, unless the amended statute shows 
a clear intention to vary such rights." Price v. Price. 4 
Va. App. 224, 230, 335 S.E.2d 905, 908 (1987) (quoting 
Washington v. Commonwealth, 216 Va. 185, 193, 217 
S.E.2d 815, 823 (1975)). Because nothing in the 2016 
amendment suggests the General Assembly intended 
the amendment to apply retroactively to actions filed 
before July 1, 2016, this Court reviews this case under 
the prior version of Code § 20-107.1. 

XLV 



have asked the Circuit Court to make specific 
provision in the final divorce decree for allowance or 
denial of [spousal support]. If such a provision had 
been included in the decree, the jurisdiction of the 
[district court] would have ceased under § 20-79(a)." 
(alteration in original) (quoting Werner v. 
Commonwealth, 212 Va. 623, 625, 186 S.E.2d 76, 78 
(1972))). In the first appeal of the case at bar, this 
Court interpreted Code § 20-79(b), Werner, and Reid, 
to conclude that the trial court could reach the issue 
of spousal support even though wife did not file a 
pleading requesting it. Ozfidan v. Ozfidan, No. 1265-
14-2, 2015 Va. App. LEXIS 148, at *28  (Va. Ct. App. 
May 5, 2015). Specifically, this Court ruled: 

[Ejit her party can request the circuit court for a 
provision in a final divorce decree awarding or 
denying spousal support. A party seeking 
spousal support, of course, would not seek an 
order denying spousal support. Thus, Werner 
permits one party to request a provision in the 
final decree denying an award of spousal 
support to the other party (as in Werner) or 
limiting the other party's spousal support 
award to a defined duration (as here). 

Consequently, we agree with husband 
that it was error for the circuit court to base its 
decision on spousal support solely on the fact 
that wife did not request spousal support in her 
circuit court divorce pleadings. 

Id 

Having thus previously determined that the 
trial court could not decline to reach spousal support 
solely because wife did not file a pleading requesting 
an award, this Court now must determine the effect of 
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husband's motion to decree spousal support. Husband 
filed the motion in [Page 101 order to bring the issue 
of spousal support before the trial court; wife had 
received an award of spousal support in the JDR 
court, that award had survived a subsequent motion 
to reduce in the JDR court and appeal to the trial 
court. Husband therefore sought to have the trial 
court determine spousal support in order to 
extinguish wife's favorable JDR court award, while 
wife sought a divorce decree silent on the issue of 
spousal support in order to preserve her existing 
award. See Reid, 24 Va. App. at 151, 480 S.E.2d at 773 
("An existing order of spousal support survives a 
subsequent decree of divorce which is silent on the 
issue."); see also Werner, 212 Va. at 625, 186 S.E.2d 
at 78 ("[A] support order of a juvenile and domestic 
relations court continues in full force and effect 
notwithstanding the entry by a court of record of a 
divorce decree that is silent as to support."). 

After this Court agreed with husband in his 
initial appeal that the trial court could decree spousal 
support despite wife's failure to request it in her 
pleadings, husband on remand argued that his motion 
to decree spousal support did not provide the trial 
court sufficient basis to award wife spousal support. 
In light of the plain language of husband's motion and 
the order of this Court's remand, however, the trial 
court properly found that husband's motion placed 
before it the issue of spousal support such that it could 
appropriately make an award to wife. The trial court 
reasoned: 

The Court takes the position that [husband's] 
pleading on its face put the issue before the 
Court between the spouses, not solely for 
[husband], and one could also logically argue by 
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his statement that a contemplation was made 
in the pleading that he would be, in fact, 
ordered to pay support based on the requests 
that it be for a defined duration. It would not 
make total sense for [husband] to want spousal 
support and then say, oh, by the way, just limit 
me to how long I can get it. I don't view this in 
a vacuum. ... I think this Court, as per the edict 
of the Court of Appeals, has to now address the 
spousal support issue, and my ruling is that 
that is between the spouses as pled by 
[husband]. So it is an open question now as to 
who is going to get spousal support. 

wage 11] Husband's motion asks the trial court "to 
decree the maintenance and support of the spouses." 
(Emphasis added). The motion's language tracks that 
of Code § 20-107.1(A), which provides that, under 
circumstances including those present here, "the court 
may make such further decree as it shall deem 
expedient concerning the maintenance and support of 
the spouses." (Emphasis added). Husband requested 
that the trial court decree support of the "spouses"—
not support for husband only, and not a denial of 
support for the wife. Accordingly, as worded, 
husband's motion to decree spousal support served as 
a request that the trial court award spousal support 
among the "spouses," not "for the spouse," and the 
trial court therefore was entitled to award support "as 
it. . . deem[ed] expedient."4  

' As noted above, this Court finds no ambiguity in 
husband's motion. As written, it placed the issue of 
support between the spouses, which includes support 
from husband to wife, squarely before the circuit 
court. Moreover, even if this Court were to find the 
language of the motion ambiguous, any such 
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[Page 12] Husband contends that Wroblewski 
v. Russell, 63 Va. App. 468, 759 S.E.2d 1 (2014), Boyd 
v. Boyd, 2 Va. App. 16, 340 S.E.2d 578 (1986), and 
Barrel!, 272 Va. 652, 636 S.E.2d 391, dictate a 

ambiguity would have to be construed against 
husband: it has long been the rule that, particularly 
where a pleading is unclear or subject to multiple 
interpretations, pleadings are construed against their 
proponent. See Frigorifico Wilson De La Argentina v. 
Weirton Steel Co., 62 F.2d 677, 679 (4th Cir. 1933) 
("[T]he rule ordinarily is that a pleading must be 
taken in the sense most unfavorable to the pleader. 

see also 14B Michie's Jurisprudence, Pleading § 2 
(2016) ("Another familiar rule of law is that a pleading 
must always be construed most unfavorably to the 
pleader."). Addressing pleas in bar specifically, Joseph 
Chitty noted a more general application of the rule in 
his seminal treatise on pleading: 

As it is a natural presumption that the party 
pleading will state his case as favorably for 
himself as possible, and that if he do not state 
it with all its legal circumstances, the case is 
not in fact favorable to him, it is a rule of 
construction, that if a plea has on the face of it 
two intendments, it shall be taken most 
strongly against the defendant; that is, the 
most unfavorable meaning shall be put upon 
the plea; a rule which we have seen obtains also 
in the case of other pleadings. 

1 Joseph Chitty, Precedents of Pleading *571  (1808); 
see United States v. Linn, 42 U.S. (1 How.) 104, 110-
11 (1843) (citing Chitty favorably for the proposition 
that pleas are "to be construed most strongly" against 
their proponent). 
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contrary conclusion. Those cases, however, are 
distinguishable from the facts at bar. 

In Wroblewski, the trial court awarded wife 
spousal support even though it struck the only 
pleading in which wife demanded spousal support and 
husband did not raise the issue of spousal support. 63 
Va. App. at 475-76, 759 S.E.2d at 4. Thus, "it was error 
for the trial court to award spousal support without 
any pleading at all before the court making the 
request." 14. at 477, 759 S.E.2d at 5. In Boyd, this 
Court reversed the trial court's award of spousal 
support to wife where neither husband nor wife raised 
the issue in their pleadings, noting that a "general 
prayer - . - for 'further relief" was insufficient to 
justify the award. 2 Va. App- at 19, 340 S.E.2d at 580. 
Finally, in Harrell, the trial court awarded wife a 
reservation of spousal support even though it 
dismissed both pleadings in which she requested 
spousal support and husband's pleading specifically 
requested "that he be awarded permanent spousal 
support." 272 Va. at 654, 636 S.E.2d at 393 (emphasis 
added). In reversing the award, the Supreme Court 
held that "Ms. Harrell had no valid pleading before 
the trial court requesting permanent spousal support" 
because "[w]ithout such a pleading, it was error for the 
trial court to grant a reservation of spousal support to 
her." Id. at 658, 636 S.E.2d at 395. 

In contrast, a recent unpublished decision of 
this Court addresses the exact issue presented by this 
case.5  In Ruane v. Ruane,, No. 1285-15-2, 2016 Va. 
App. LEXIS 320, at *89  (Va. Ct. App. Nov. 22, 2016), 

5 Although not binding precedent, unpublished 
opinions can be cited and considered for their 
persuasive value. Rule 5A:1(f). 
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this Court held that the trial court properly awarded 
wife spousal support based on a request for relief in 
husband's complaint for divorce even though wife's 
complaint for divorce made no such request. 
Husband's complaint specifically requested that [Page 
131 "the Court make an appropriate award of spousal 
support,"  and this Court ruled that husband's open-
ended request "was sufficient to permit the circuit 

court to award spousal support to wife in the final 
decree of divorce, even though it was husband who 
made the request to the court." 14. at *11. 

In this case, exactly like the situation in Ruane, 
there was a valid pleading before the court requesting 
spousal support even though it did not specifically 
name the party to whom the trial court should award 
support. Despite husband's reliance on Harrell, that 
case is distinguishable in that the husband there 
requested spousal support exclusively for himself; 
here, husband's motion simply asked the trial court 
"to decree the maintenance and support of the 
spouses."  (Emphasis added). Husband's motion to 
decree spousal support was sufficient to raise the 
issue for adjudication, and the trial court properly 
awarded spousal support to wife upon that basis. 
Accordingly, this Court finds that the trial court 
correctly ruled that it could reach the issue of spousal 
support based on husband's pleading, and it therefore 
appropriately dismissed husband's motions to strike 
and for summary judgment. 

B. Limitations of husband's motion 

In assignments of error 5 and 7, husband 
argues that the trial court erred in awarding wife 
indefinite spousal support despite his request to limit 
relief to a denial of spousal support to wife or to an 
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award of defined duration. For the following reasons, 
the trial court did not err in its award. 

On remand, husband for the first time 
contended that his motion was limited to a request of 
denial of spousal support for wife: "What I want to 
make clear to the Court going forward is with regards 
to [husband's motion], we are specifically limiting the 
request for relief to a denial of spousal support for 
wife. [Husband] is not seeking spousal support for 
himself, nor is he seeking a reservation." The 
language of husband's motion, however, is 
inconsistent with a [Page 14] request for denial of 
spousal support to wife. As the trial court observed, 
husband's request for a decree of spousal support 
followed immediately by a qualification that any 
award be limited to a defined duration implied that 
husband's pleading contemplated an award of support 
to wife. Indeed, in deciding husband's initial appeal, 
this Court specifically distinguished husband's 
pleading from a request for denial of support: "Thus, 
Werner permits one party to request a provision in the 
final decree denying an award of spousal support to 
the other party (as in Werner) or limiting the other 
party's spousal support award to a defined duration 
(as here)." Ozfidan, 2015 Va. App. LEXIS 148, at *28. 
Moreover, because husband did not seek leave to 
amend his pleading pursuant to Rule 1:8, his 
characterization of the motion as one to deny wife 
spousal support is merely a nonbinding request of the 
trial court, and wife had a right to rely on his pleading 
unless and until it was amended with leave of court. 
Cf. Berry v. Klinger, 225 Va. 201, 207, 300 S.E.2d 792, 
795 (1983) (recognizing that "[u]nless amended, a 
litigant's pleadings are binding upon him . . . [and] 
[h]is opponent is entitled to rely upon the position [the 
litigant] takes"). As husband conceded during the 
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hearing on remand, "the Court may be inclined to 
deny or disregard the limitation of the relief we are 
requesting." The trial court was so inclined, and this 
Court finds that the trial court did not err in denying 
husband's request to interpret his motion to decree 
spousal support as a demand that wife be denied 
spousal support. 

Husband's contention that the trial court erred 
in making an indefinite spousal support award to wife 
when husband's pleading requested any award be for 
a defined duration is also unavailing. The trial court 
was not bound by the request in husband's pleading. 
Code § 20-107.1(C) provides that "[t]he court, in its 
discretion, may decree that maintenance and support 
of a spouse be made in periodic payments for a defined 
duration, or in periodic payments for an undefined 
duration, or in a lump sum award, or in any 
combination thereof." (Emphasis added). "[T]his 
statute does not require the trial court to specify the 
date of termination of a [Page 151 spousal support 
award. In fact, the language allows the trial court to 
order an award for an undefined duration." Joynes v. 
Payne, 36 Va. App. 401, 423, 551 S.E.2d 10,21(2001). 
Accordingly, the trial court did not abuse its discretion 
in determining that it could make an indefinite award 
of spousal support notwithstanding the limitation 
sought in husband's motion. 

C. Evidentiary support for wife's award 

Having concluded that the trial court could 
make an indefinite award of spousal support, this 
Court now reviews assignment of error 10, in which 
husband contends that the trial court abused its 
discretion in setting the amount of the award at $1200 
because there was insufficient evidence to support 
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that amount. For the following reasons, the trial court 
did not abuse its discretion. 

The principles governing a trial court's 
determination of an indefinite spousal support award 
are familiar. Code § 20-107.1(F) provides in part that 
"[i]n contested cases in the circuit courts, any order 
granting, reserving or denying a request for spousal 
support shall be accompanied by written findings and 
conclusions of the court identifying the factors in 
subsection E which support the court's order." "In 
exercising its discretion, the trial court must consider 
all the factors enumerated in Code § 20-107.1(E) when 
fashioning its award, but it is not 'required to quantify 
or elaborate exactly what weight or consideration it 
has given to each of the statutory factors." Duva v. 
Duva, 55 Va. App. 286, 300, 685 S.E.2d 842, 849 
(2009) (quoting Miller v. Cox. 44 Va. App. 674, 679, 
607 S.E.2d 126, 128 (2005)). In making an award for 
an indefinite duration, the trial court need only 
"identify the subsection (E) factors supporting the 
award and explain the resolution of significant factual 
disputes." Cleary v. Cleary, 63 Va. App. 364, 370 n.4, 
757 S.E.2d 588, 591 n.4 (2014). The trial court's 
findings, however, "must have some foundation based 
on the evidence presented." Wooley v. Wooley, 3 Va. 
App. 337, 345, 349 S.E.2d 422, 426 (1986). 
Accordingly, where the record indicates that the trial 
[Page 16] court properly considered each of the 
statutory factors, this Court will not disturb its 
determination as to spousal support. Miller. 44 Va. 
App. at 679, 607 S.E.2d at 128. 

Husband contends that the trial court 
improperly adopted the amount of the JDR court's 
award in its spousal support award without sufficient 
supporting evidence. Specifically, husband alleges on 
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brief: "The pendente lite support award to [wife] was 
$1,212.72 per month. The trial court upon remand 
ordered $1,200 per month as permanent spousal 
support. The trial court simply adopted the pendente 
lite spousal support award as the permanent spousal 
support amount. . . ." Husband correctly notes that 
pendente lite spousal support awards are generated 
according to a statutory formula contained in Code § 
16.1-278.17:1 and not by consideration of the factors 
in Code § 20.107.1(E). The record before this Court, 
however, is far from clear regarding the nature and 
extent of the JDR court's spousal support award. 

No JDR court spousal support order, pendente 
lite or otherwise, is included in the record. Moreover, 
the parties themselves appear unable to agree on the 
amount or nature of the JDR court award. During the 
November 16, 2015 hearing, in response to repeated 
assertions by counsel for husband that the JDR court 
award was pendente lite, the trial court stated: "The 
order doesn't say pendente lite. It says support order." 
During the same exchange, counsel for wife stated: "It 
[the JDR court order] was not pendente lite. The last 
paragraph states that [there is] nothing further 
remaining to be done. It is hereby ordered that this 
cause is stricken from the docket and remanded." 
Moreover, when asked on direct examination during 
the February 8, 2016 hearing whether "the spousal 
support award as it currently stands is about $1,200 
per month, correct?," husband replied, "$1,287, I 
believe." Thus, in light of the many omissions and 
conflicts within the record, this Court cannot 
determine the nature or amount of the JDR court's 
[Page 17] support award to wife and thus is unable to 
evaluate husband's contention that the trial court 
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improperly adopted the JDR court award amount in 
its own spousal support award.6  

Notwithstanding these omissions, the record 
that is before this Court reveals that the trial court 
properly considered the statutory factors and did not 
use the pendente lite formula in reaching the ultimate 
spousal support award at issue here. On remand, the 
trial court heard evidence regarding each of the Code 
§ 20-107.1(E) spousal support factors during hearings 
on November 16, 2015 and February 8, 2016. In its 
April 25, 2016 final order, the trial court concluded 
that "based on the factors the court is to consider for 
awarding spousal support the evidence presented 
supports an award of spousal support to the plaintiff 
[wife] of $1,200 per month." The final order 
incorporated the trial court's reasoning in its detailed 
February 11, 2016 opinion letter, which addressed the 
required factors set forth in Code § 20-107.1(E). [Page 

6 At oral argument, counsel for both husband and wife 
for the first time acknowledged that a worksheet 
containing the Code § 16.1-278.17:1 statutory formula 
was physically attached to the JDR court order 
awarding wife spousal support, although they 
disagreed as to whether the award itself was 
calculated using the statutory formula. As noted, 
however, neither the JDR court award nor the 
worksheet are included in the record and thus are 
beyond the scope of this Court's review. Cf. Campbell, 
2011 Va. App. LEXIS 264, at *27  n.3. 
' Code § 20-107.1(E) requires the trial court consider 
the following factors in making a spousal support 
award: 

1. The obligations, needs and financial 
resources of the parties, including but not 
limited to income from all pension, profit 
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sharing or retirement plans, of whatever 
nature; 

The standard of living established during the 
marriage; 

The duration of the marriage; 
The age and physical and mental condition of 

the parties and any special circumstances of the 
family; 

The extent to which the age, physical or 
mental condition or special circumstances of 
any child of the parties would make it 
appropriate that a party not seek employment 
outside of the home; 

The contributions, monetary and 
nonmonetary, of each party to the well-being of 
the family; 

The property interests of the parties, both 
real and personal, tangible and intangible; 

The provisions made with regard to the 
marital property under § 20-107.3; 

The earning capacity, including the skills, 
education and training of the parties and the 
present employment opportunities for persons 
possessing such earning capacity; 

The opportunity for, ability of, and the time 
and costs involved for a party to acquire the 
appropriate education, training and 
employment to obtain the skills needed to 
enhance his or her earning ability; 

The decisions regarding employment, 
career, economics, education and parenting 
arrangements made by the parties during the 
marriage and their effect on present and future 
earning potential, including the length of time 
one or both of the parties have been absent from 
the job market; 

The extent to which either party has 
contributed to the attainment of education, 
training, career position or profession of the 
other party; and 
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18] Specifically, the trial court noted the following 
evidence in considering the statutory factors: that wife 
has a gross monthly income of $1170 compared to 
husband's gross monthly income of $7222; that the 
marriage lasted fourteen years; that wife, who is fifty 
years old with only a high school diploma, has been 
out of the job market for many years and is thus 
limited in her job prospects"; that wife has custody of 

the twin ten-year-old children; that wife worked to 
support the family until husband earned his Ph.D., 
whereupon husband primarily supported the family 
while wife cared for the children; that wife lives in a 
modestly priced apartment while husband's support 
payment history indicates he has the resources to pay 
support even after equitable distribution awarded 
him most of the marital debt; that wife has taken only 
one vacation in the four years since separation while 
husband has taken multiple trips to resorts and to 
international [Page 19] destinations; and that the 
divorce was granted on cruelty grounds after a pattern 
of husband's physical abuse culminating in him 
breaking wife's arm in 2012. 

Thus, based on the record before this Court, the 
trial court did not abuse its discretion in awarding 
wife spousal support of $1200 per month because the 
evidence was sufficient to support the trial courts 
award. 

D. Entry of support award after divorce decree 

13. Such other factors, including the tax 
consequences to each party and the 
circumstances and factors that contributed to 
the dissolution, specifically including any 
ground for divorce, as are necessary to consider 
the equities between the parties. 
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In assignment of error 8, husband contends 
that the trial court was without authority to enter its 
April 25, 2016 final order awarding spousal support 
when the final divorce decree had been entered June 
9, 2014. This argument is without merit because the 
spousal support issue arose from the divorce decree. 

Throughout the protracted litigation in this 
case, husband has sought to reduce or eliminate wife's 
spousal support award. After the JDR court awarded 
wife spousal support, husband apparently filed a 
motion to reduce, which he lost, and then a de novo 
appeal to the trial court, which he also lost during the 
March 10, 2014 hearing.8  Husband then filed his 
motion to decree spousal support on March 18, 2014 
seeking a more favorable trial court ruling to 
extinguish the JDR court's award. The trial court 
ruled in a handwritten addendum to the June 9, 2014 
divorce decree that "[Husband] moved for an award of 
spousal support which motion was overruled as 
[wife's] pleadings never requested spousal support. 
[Husband] objects." In his initial appeal to this Court 
from the divorce decree, husband's tenth assignment 
of error stated: "The Court erred in finding that it 
lacked authority to decree spousal support because 
the [wife] did not request it in her pleadings." Ozfldan, 
2015 Va. App. LEXIS 148, at *13.  This Court agreed 
with husband and remanded for reconsideration of the 
spousal support issue. Id. at *29.  [Page 20] The trial 
court's April 25, 2016 final order awarding spousal 
support is thus the ultimate outcome of this 

S As noted previously, these proceedings are not 
documented in the record except for references to 
them in the hearing transcripts and the parties' briefs. 
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protracted litigation, constituting a ruling on 
husband's original motion to decree spousal support. 

Husband's position with respect to the present 
assignment of error constitutes a complete reversal of 
the position he has held throughout the nearly three 
years the parties have litigated spousal support. To 
hold now that the trial court lacked authority to 
decree spousal support after entry of the divorce 
decree when husband objected to entry of that decree 
because it did not address spousal support would be a 
manifest absurdity. Because the issue of spousal 
support presented here arises from the June 9, 2014 
divorce decree, this Court holds that the trial court 
properly awarded wife spousal support in its April 25, 
2016 final order. 

E. Wife's waiver of right to spousal support 

In assignment of error 9, husband argues that 
wife waived any right to spousal support by asking, in 
a motion dated March 20, 2014, that the trial court 
deny husband's motion to decree spousal support. 
This argument is also without merit. 

"Waiver is the intentional relinquishment of a 
known right, with both knowledge of its existence and 
an intention to relinquish it. . . . A waiver of legal 
rights will not be implied except upon clear and 
unmistakable proof of an intention to waive such 
rights." Roenke v. Virginia Farm Bureau Mut. Ins. 
Co., 209 Va. 128, 135, 161 S.E.2d 704, 708-09 (1968) 
(quoting 19 Michie's Jurisprudence, Waiver § 2). The 
facts at bar indicate that wife had no intent to 
relinquish her right to spousal support. Wife's 
opposition to husband's motion to decree spousal 
support was predicated on the belief that, absent a 
trial court ruling on spousal support, her favorable 
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JDR court support order would remain in effect, a 
position wife has consistently maintained throughout 
this litigation. Only after this Court remanded the 
spousal support issue to the trial court for 
reconsideration did wife, knowing that a trial court 
award would nullify the [Page 21] JDR court's award, 
begin affirmatively seeking a spousal support award 
in the trial court. Wife's desire to receive an award of 
spousal support, either from the original JDR court 
order or from the trial court, has remained constant 
throughout this litigation. Wife has done nothing to 
suggest her intent to waive any right to spousal 
support. Further, husband's reliance on Brown v. 
Brown, 5 Va. App. 238, 361 S.E.2d 363 (1987), for the 
proposition that wife waived spousal support is 
misplaced. In Brown, the divorce decree specifically 
left open the issue of spousal support, but wife's 
counsel stated in a subsequent proceeding, "Your 
Honor, we are not seeking spousal support," a position 
wife reiterated during her testimony. 5 Va. App. at 
245, 361 S.E.2d at 368. The facts before this Court 
indicate no such "clear and unmistakable proof of an 
intention to waive" on wife's behalf. Roenke, 209 Va. 
at 136, 161 S.E.2d at 709. Accordingly, wife did not 
waive her right to spousal support. 

F. Attorney's fees and costs 

Wife requests an award of attorney's fees and 
costs pursuant to Rule 5A:30(b)(1), and husband 
requests that the costs of producing unnecessary parts 
of the record be placed upon wife pursuant to Rule 
5A:25(g). This Court's decisions regarding awards of 
attorney's fees and costs on appeal are discretionary. 
See  Rule 5A:30(b)(2); Rule 5A:25(g). Factors this 
Court considers include whether the requesting party 
prevailed, whether the appeal was frivolous, whether 
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either party generated unnecessary expense or delay 
in pursuit of its interests, as well as "all the equities 
of the case." Rule 5A:30(b)(3)-(4); see O'Loughlin v. 
O'Loughlin, 23 Va. App. 690, 695, 479 S.E.2d 98, 100 
(1996). The litigation here, while protracted, was not 
frivolous but instead addressed appropriate and 
substantial issues. This Court therefore declines to 
grant wife's request for attorney's fees and costs. 
Although the record in this case was far from 
exemplary, this Court likewise finds that assessing a 
penalty on wife pursuant to Rule 5A:25(g) is 
inappropriate. 

[Page 22] IV. CONCLUSION 

For the foregoing reasons, this Court affirms 
the trial court's April 25, 2016 award of spousal 
support to wife. 

Affirmed. 
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Dismissal of Petition for Appeal to the Supreme 
Court of Virginia. 

VIRGINIA 

In the Supreme Court of Virginia held at 
the Supreme Court Buiding in the City of 
Richmond on Tuesday the 16th day of May, 2017. 

Oscar 0. Ozfidan, Apellant, 

against Record No. 170205 
Court of Appeals No. 0806-16-2 

Pamela L. Ozfidan, Apellee. 

From the Court of Appeals of Virginia 

The Court dismisses the petition for appeal 
filed in the above-styled case for lack of Jurisdiction. 
Code § 17.1-410(A)(3) and (B). 

A Copy, 

Teste: 

Patricia L. Harrington, Clerk 

By: [ signature 

Deputy Clerk 
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Denial of Petition for Rehearing to the Supreme 
Court of Virginia. 

VIRGINIA 

In the Supreme Court of Virginia held at 
the Supreme Court Buiding in the City of 
Richmond on Friday the 6th day of October, 2017. 

Oscar 0. Ozfidan, Apellant, 

against Record No. 170205 
Court of Appeals No. 0806-16-2 

Pamela L. Ozfidan, Apellee. 

Upon a Petition for Rehearing 

On consideration of the petition of the apellant 
to set aside the judgement rendered herein on the 
16th day of May, 2017 and grant a rehearing thereof, 
the prayer of the said petition is denied. 

A Copy, 

Teste: 

Patricia L. Harrington, Clerk 

By: [ signature 

Deputy Clerk 

* 
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