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QUESTIONS PRESENTED

1) if the district,court hee subject matter jurisdiction to
adjudicate a eueeessive 3582 (c)(Z) motion, can it grant a succ-
essive motion filed more than 14 days after the court has decided
tﬁe first motion.if the goﬁernment fails to raise a no—jurisdic—.
tional ”Clalm Processing Rule Defense, under Fed.R. App P. 4(b)
or Fed. R Cr.P. 35(a)?

2) Invrelatlon to question one; Did the United-States Court ..
of Appeals fer.the Seventh Circuitvdecieion confliet_With'authoré
itive decisions ofithe.Suureme Court, the Third Circuit,_Fourth
bircuit; Ninth Gireuit, Eleventh Circuit; and its own circuit?

3) Did the Court of Appeals for the Seventh.Circuit-decision '
confllct with its own authoritive decisions and its sister circuits
decisions when it afflrmed on the ground that it. belleved defendant
. was trying to use hls 3582 (c)(2) motion to relitigate the welght

.used to calculate his guideline range at sentenCLng, because he )
requested that the court make a new flndlng of fact on the drug
| quantity while adJudlcathg his motin? -

4) Amended questiOn.in felation to question three: In light
of the Supreme Court's decisien to grant review to Chavez-Mesa'S
case, a case that declares a question that is closely.parallel
and.establishes clarity toAdefendent's.summary of his argument;
due to defendant's contentions about:the district court's quahtity
finding misealculation, if its calculation is faulty was a brief
explanation necessary from the senteneing Judge:explaining why a

new finding was not necessary.
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OPINIONS BELOW

The 6pinioh of the United States Court of Appeals

Appendix‘lA to petition and is unpublished

The opinioniof the United States Court of‘Appeals

Apbendix 2A to petition and is unpublished

t

. The opinion of the.United States District Court

Appendix 3A & 3B

The opinion of the United States District Court

Appendix 4A & 4B

The opinion of the United States District Court

Appendix 5A & 5B



STATEMENT OF JURISDICTION

The Unlted States Court of Appeals for the Seventh Clrcult
entered its oplnlon on October 18, 2017, Affirming the judgment

entered by the United . States District Court for the Central

'Dlstrlct of Illinois. See (App. 1A attached to petltlon)

Jurisdiction of this court is invoked pursuant to

98 U.S.C. § 1254 (1) and Sup. Ct. R.-13.1



U.

S.

CONSTITUTIONAL PROVISION INVOLVED

Const Amend V:

No person. shall be deprlved of llfe liberty-or prop—-

erty without due process of law.

United States V. Tucker5.4Q4 U.S. 443, 92 S. Ct} 589{
30 L. Ed. 2d 592 (1972) and Townsend V. Burk, 334 U.S.
736, 68 S.-Ct. 1252, 92 L. Ed- 1690‘(1948) mandates :

that a defendant have a due process rlght for his sen-

-tence determlnatlon to be based on accurate lnformatlon

The foundation.of that rlghtals duevprocess against arb-
rltrary government deClSlOHS Even though a defendant
does not have a constltutlonal rlght to a partlcular

sentence avallable Wlthln the gu1dellnes, the defendant

‘does have a due process right to a. fair sentenCLng

process."



STATEMENT OF THE CASE

On the 6th day of March 2015 the United States District
Court for the Central District of Illln01s reduced defendant S
sentence by 7 months pursuant to . amendment 782. The court based
defendant s reduction off the drug quantity (3, 024) that was
adopted in the psr at defendant's orlglnal sentencing hearing
October 2, 2009. | |

Elght months after defendant received a reduction under
'amendment 782 he noticed that the dlStrlCt court had miscal-
culated its drug quantlty finding during defendant S sentenclng ,
hearing in 2009. Thereafter, defendant filed a pro se. 18 U S. Ch
“_3582(c)(2) motion. In that'motion he explained to the court
Vthat his sentence had been subsequently ‘lowered by the senten;
‘cing commission; Which made him ellglble for a reduction and
gave the court Subject matter jurisdiction to reduce_his.sen-
tence based on the correct calculatlon of its f1nd1ng, which
was eleven- (11) transactions of sixty three (63) grams. Add-
1t10nally, defendant supported his- request with the’ sentencing
transcripts, which undlsputably revealed that: (1) The court
determined the relevant conduct quantlty due to defendant’ s
objection to the psr quantity (3,024 grams); (2) The'court
‘made an- eXpllClt finding of 11 transactions of 63 grams, then
'split that in half; (3) The court only denied defendant's
AobJection and adopted’ the psr because 1t ‘had believed that the
product of 11 multiplied by 63 was 6,900, and half of that ‘

:was 3,450 grams.



On the 6th day of April 2016,-the court denied'defendant's
successive 3582(c)(2) motion on the basis that it believed def-
endant was trying to relitigate the drug quantity by'requesting'
‘the court to make a new quantitylfinding.zThe court reached ‘the .
'merlts and gave a full detail in its order the factual and leg—
al ba51s for hlS ruling, w1th no obJectlons from the govern-
ment. See(appx.3A & 3B). . o |

_ Twenty three days after ‘the court denled defendant S
3582(c)(2) motion he filed a 59(e) motlon asklng that the cou-
'rt alter or amend its- Judgement because it was based on an
erroneous view of thée law and an erroneous flndlng of fact.
The court denied that motion on May 11th 12016 for the same
reasons it denied the prior motion, with no objections again
from the government;.See (Appx. 4A & 4B attached hereto).

'Defendant,.timely_appealed the district court's denial.
.‘:of his 59(e) motion. The Appellate‘Court denied defendant's

" appeal on October 18th, 2017 for ' teasons that confllct with-

" authorltlve decisions of its own circuit and other Appellate

Courts. See(Appx. 1A attached hereto). Thereafter, defendant""
filed a rehearlng mot1on, in that mot1on defendant demonst-
rated that the reviewing panel had overlooked his waiver ar-
gument that he ‘had brought agalnst the government But to no
, avall the Appellate Court denled that motlon as well. See |
(Appx. 2A attached hereto) |

For the sake of preventing’ the record. from belng talnted
"it should be duly noted as it was to the Appellate Court in

defendant's‘rehearing motion that the appealds court misapp -



rehended and mistated the facts of why ‘the district court
denied defendant's second 3582(c)(2) mdtion, "The judge denied
.the motion, reasonlng that Bradfleld was not entitled to a
second reductlon based on the same’ amendment ; See(Appx. 1A
attached hereto). That misunderstanding could cause one to
belleve that 'the district court denied the motion because of -
lack of jurisdiction. However, the district court never ex-
pressed or implied a Jurlsdlctlon concern in no aspect as a
reason for denylng defendant's. second motlon Please see the
district court's order on defendant § in forma pauperls 1t
..clearly relterates for the third tlme the dlstrlct court's
.factual and legal basis for why it denled defendant's

motlons(s). See (Appx. 5A & 5B attached hereto).



REASON FOR GRANTING THE WRIT

l) If the dlstrlct court has subject matter Jurlsdlctlon to
adJudlcate a successive 3582 (c) (2) motion, can it grant a succ—-'
essive motion filed more than 14 days after the court has decrded
| the flrst motion, if ‘the government falls to raise a non- Jurlsdlc—
tional "claim processing rule defense under Fed."R. APP.- P. . 4(b5) -

or Fed. R. Cx. P. 35(a)?

2) In relation to question one; Did the United States Court
of Appeals for the Seventh Clrcult decrsron confllct with author-
itive decisions of the Supreme Court, the Third Circuit, Fourth

Clrcult Nlnth Clrcult Eleventh Clrcult and ltS OowWn c1rcu1t7

Defendant.herein filed a succeSSive 18 U.S.C. 3582 (c)(2)
motlon in the dlstrlct court on December 18th 2015. The district
court for the Central DlStrlCt of IllanlS (Honorable Judge Mibhm)

ntertalned defendant s motion w1th no .6bjections from.the gover—-
Anment Addltlonally, the dlStrlCt court exercised its- subject
matter jurisdiction and reached the merits of defendant s motlon
in full detail; Notlng in its order the factual and legal sources o
on whlch it relled on -to deny defendant s motiom. See generally
: Unlted States V. Cotton, 535 U.S. 625 629-31, 122 S.Ct. 1781
152 L.Ed. 24 860 (2002) (defining subject matter Jurlsdlctlon as

"the Constltutlonal or statutory power to adJudlcate a matter)



Twenty three after the district court denfed'defendant;a
second 3582(c)(2) motion he filed a 59(e) motion.(which'is the
motion the appellate court refers to as defendant's third 3582(c).
k2)) demonstrating to the court'that it had made a decision based .
on an error'OfvlaW and fact when ft'denied his prior motion.‘Again,
with no obJectlons from the government the district court proceeded
- to the merits of that motion and relterated the same factual and
legal sources on which ltvrelred on to deny defendant's 3582(c)(2)

motion.

Thereafter, defendant flled a tlmely appeal to the United

States Court of Appeals for the Seventh Circuit. Defendant argued

"_ln hlS opening brlef that the dlstrlct court had abused its discr-

etion because it based ltS ruling on an erroneous view of the law
and and erroneous flndlng of fact. United States V. Silva, 140 F. 3d
1098, 1101 n. 4 (7th cir 1998), also see, Cooter & Gell V. Hartmarx
Corp., 496 U.S. 384, 405 110 L.Ed 2d 359, 110 S.Ct. 2447 (1990)
Thereafter, the government responded with a non-jurisdictional

_ clalm proceaSLng rule defense that was never raised before the

district court.

Furthermore, the governnent hnewlthat_they were facing waiver:
of their defense, because the defense that they were using Was not
the basis in any aspect. of the district court's'ruling, and'nost '
imbortantly because it was a non—jurisdictional claim processing

rule that they failed to -raise in the district‘court;-thats why



' .in_thelr response they candidly‘admitted to the appellate:court :
(ln hopes.that the appellate court Wouldrraise their defaulted
defense for them) "Although the succeSSLve nature of Bradfleld's
third 3582(c)(2) motlon was not the explrcrt basrs for the dlstrlct

‘court's denlal of that motion, the successrve nature provrdes this.

court with an approprlate ground to afflrm the dlstrlct court S -
order.” Nevertheless, if 3582's Statue was jurisdictional, that.

A.may have beenoa'suffiCLent argument although lt had not been raised

.ln the.district'court. Because as we know, jurlsdlctlon can t ‘be

forfeited or waived.

Defendant replled to the government s response and ralsed a
tlmely waiver argument agalnst the government for failure to raise
~their argument in the lower court. ' Furthermore, defendant Lllust~
rated to ‘the Appellate Court authoritive decisions from the Supreme
Court and at least four other circuits that are in alllance regar—
-dlng the issue at hand. They all comport that the government can
not raise an.argument for the first time on appeal if they mever
praised it below. To No Avail, the Appeals Court for the Seventh
Clrcult erred and rendered an erroneous deoision that conflicts
wrth authorltlve dEClSLonS of the Supreme Court, the Ninth Circuit,
Third Circuit, Fourth. Curcurt Eleventh CerULt ‘and most import-
Iantly thelr own ClICUlt Additionally, the Appellate Court afflrmed.
the district court's denial, concluding that Federal Rules of
Appellate Procedure’'s Rule A(h)ﬂdead line precluded the district

court from being able to grant defendant's successive motiom



because he didn't appeal the district court's first decision.

The problem with the Seventh Circuit's deClSlon is that lt
clearly undermlnes and conflicts with the Supreme Court and other l
_crrcults Jurlsprudence regardlng non- Jurlsdlctlon claim processrng

. rules Such as Fed.R.Cr. P. 35(a) and Fed. R. APP.P. A(b), because

_law of the land holds that- Rule %4(b) does not have a statutory P

baSlS, Rule 4(b) was adopted in 1967 and derlved from former [
Federal Rule of Criminal Procedure 37(a)(2). Therefore, ‘since the
prescrlbed deadllne to file a notlce of appeal in a crlmlnal case.
promulgated in Rule®4(b) is mot a CongreSSLOnally created statutory
llmltatlon, Court s has found that it is not Jurlsdlctlonal and is’
merely a clalm.proceSSLng rule that can be forfelted or Warved

See United States V. Frlas, 521 F. 34 299, 233 (24 Cir. 2008)
7(c1t1ng Unlted States V. Garduno, 506 F. 3d 1288 (lOth Cir -2007),
'Unlted ‘States V. Martlnez, 496 F. 34 387 388 (5th c1r 2007)(per
curiam), and Unlted ‘States V. Sadler, 480 F 34 932, 934 (9th cir
2007)) Addltlonally, Eberhart V Unlted States, 596 U.S. 12 19
t126 S.ct. 403, 163 L. Ed 2d 14 (2005) lS a part of a recent line

of cases in whlch the Supreme Court has: dlStngUlShed between o
jurisdictlonal rules and court created "clalm proceSSLng rules

See, e.g. ' Dolan V Unlted States, 130 S Ct. 2533, 177 L. Ed 2d
.108 (2010) (holdlng that - 90 day deadline for sentencing Court Clerk
to set restitution is not Jurlsdlctlonal), Bowles V. Russell 551

- U.S. 205, 127 S.Ct. 2360 168 L.Ed. 2d 96 (2007) (holding time

limit in Federal Rule of Appellate Procedure 4(a) for filing

10



appeals in civil case is jurisdictional); Kontrick Vl Ryan, 540
U.S. 443, 124 S. Ct. 906, 157 L. Ed. 2d 867 (2004) (distinguishing
rules governing subject-matter jurisdiction from.those that -are
merely claim-processing rules and holding that certain filing
deadlines in Bankruptcy Rules are not Jurisdictional) ‘In EberhartA
itself the court held that the 7—day filing deadline applicable to
motions for a new trial under.Federal.Rules of Criminal Procedure.
‘__33(a) is_a non—jurisdictional claim processing rule and that the’
government, hy failing to raise the issue of untimeliness, forfeits
the'defense..ld at 19. S |
Moreover, the Appellate Court s decision conflicts with dec—

isions of at least four other Circuits that has delt With identical
or similar situations mentionedhabove herein. Every Circuit inclu—
ding the Seventh Circuit despite its change of heart in the case’

at Bar has recognized that Fed.R.APP.P. A(b) and Fed.R.Cr.P. Rule
| 35(a) are mon- Jurisdictional claim.proceSSing ‘rules that are subject
to waiver if the govermment fails to raise them in the district
.court as an affirmative defense. In United States V. TruJillo, 713
F. 3d at 1008 (9th cir) the Ninth Circuit held that: "'We need not
address the validity or applicability. of non- Jurisdictional restr—
ictions of . such motions urged by the government, including law of
- the case or waiver by Trujillo in. not appealing ‘the denial of his
first motion " "Those non- Jurisdictional challenges were waived by
the government s .failure to object in the district court " NSee
Slaven V. AM: Trading Transp Co., . 146 F. 3d 1066, 1069 (9th Cir
1998)"; See also United states V. DaVid Tobias . M4y, 855 F 3d 271

, (hth Cir.. 2017), ‘United States V Weatherspoon, 696 F. 3d at 422

11



United'States V. Benton, 523 F;3d AZA, 428l(4th Cir 2008); ("Failure
to.raise an argument before the district court typically.results‘in
the waiver of that argument. on appeal 'y; United States V Anderson,
772 F.3d 662, 666-67 (Llth €ir. 2014); United:States V. Goodwyn, 596
F. 3d 233, 234 (4th Cir. 2010); United States V Beard, 745 F.3d" 288 |
291-92 (7th Cir. 2014); United States V. Gregory Brown, 559 Fed.
Appx. 550 (7th Cir. 2014) Citing Eberhart V. Upited States, 546 U.S.
12, 19 126 S.Ct. 403, 163 L.Ed. 2d 14 (2005).

According to the jaw of the land from the mentioned Circuits
that are on the non- Jurisdictional side of the fence for implied
prohibitions on successive 3582(c)(2) motions and Fed. R APP.P.'Rule
4(b). The district court did . have subject matter Jurisdiction to
fully adjudicate and grant defendant s motion more than 14 days
_after its decision on the first motion, if the: government waived
its right to object to the district court's failure to deny defen-
dant relief on the grounds that he brought an unauthorized succes-
"sive 3582(c)(2) motion. Additionally, the government had five months
to object to anything it felt was outSide the bounds of law, Tnclu-
ding invoking defendant s appeal waiver (1ike in Trujillo (9th Cir)
and May (4th Cir)) for not appealing the district court's deCiSion

n his first motion. Those non- Jurisdictional challenges were waived
by the governments failure to object in the district court. Moreover,
‘waiver whether on the part of defendant or the government is an aff—
irmative defense and as such ''can itselfkbe waived by mot being
‘raised.' See, Garlington V. O' Leary, 879.F; 2d 277, 282 (7th Cir

1989).

12



3) Did the court of Appeal's for the Seventh'Cireuit de-
cision confllct with its own decision and ite‘sister circuit's~
decigions when 1t afflrmed on the ground that it believed ;- de-
fendant wasltrylng to use his 18 USC 3582(c)(2) motion to re-
'iitigate the.weight used to calculateihis guideline range at
senténcing because he requeated that the court make'a new find-

ing of fact on the drug quantity‘while'adjudicating his motion?

 This Honorable Court should grant this writ because the

course of action that was taken by the lower court's regarding

defendant's 3582(c)(2) motion waS‘abritrary, unreasonable, fun-

damentally unfalr, and it confllcts with the law of the land
that has been established by practloally every circuit 1nclud-
. ing its own. The seventh 01rcu1t erroneously v1ewed defendant's
posftion of requesting the court to make a new finding on'his-:
drug quantlty in his 3582(c)(2) motlon as though he was trylng
to relitigate the quant;ty, and that that was outside the scope
of 3582(c)(2). ‘
| Defendant's position of requestlng the lower court to make
a new flndlng was the same position that the government takes
on a dally ‘basis dealing with 3582(c)(2) motlons when the sent;

enc1ng court may have quantlfled only part of the amount for

which a defendant ‘was - respon81ble without mak1ng a speolflc fi- .

nding as to the.rest, ‘because that partlal amount supported -
the maximum base offense level at ‘the time of sentencing._In
those type of cases where a sentencing court's quantlty finding

is ambiguous, incomplete, or like the case at bar, mlscal—

13



‘ culated, it is essential that the district court identify the
:quantity attrlbuted to the defendant with more precision to
compare it against the revised drug quantlty threshold under
the relevant guldel1nes amendment. The Supreme Court also
1nd1cated that such flndlng was permlslble in Dillon. See 560_
U.S. at 828-29 (stating that ”facts found by a judge at a
'3582(c)(2),proceeding do Lot serve to increase the prescribed
lrange of punlshment Y. o | o

In. the case at bar, defendant‘presented information in his
motlon(s) that clearly demonstrated to'the district court that
it had made an. expl1c1ty drug quantity flnd1ng of eleven (11)
transactions of sixty three (63) grams. Eurthermore, the record
clearly demonstrates that the district only denied defendant's
objection to the psr and adopted the psr- amount because it err-
oneously belleved that its calculatlon of eleven (11) grams
.multlplled'by sixty three (63) grams ‘was correct at 6,900 gra—
ms. The court then split that amount. in half and again erroneo-
usly calculated that ‘amount to be 3,450 grams 1nstead of 346/
grams, all of which 1nfluenced the court to believe that the
psr amount of 3,024 grams was a conservatlve amount, therefor
denying defendant s objection to the quantity (3 024 grams)
alleged in the psr. Additionally, it was~1mperat1ve for def-
endant to bring that to the court's attention in his motion(s),
~ because in order for a sentence to be properly calculated, the .
guldellnes requ1res that a base offense level be establlshed
and a defendant s base level depends on the type of drug and

the amount attributable to a defendant. SeeHill, 683 F.3d 867-

14



869; also See U.S5.S.G. §2Di.1(a)(5)(c) 2015.A8o.teChnically,

a defendant's drug quantity is the factual predicate necessary
to determine if the new amended drug quantity threshold and new
amended guideline range is applicable to a defendant. Moreover;'
the.Seventh Circnit and'other-circuits.have emphasized that the
quantity of drugs attributed to a defendant in a drug case is
Afrequently the single most 1mportant determlnant of the length
of a defendant s sentence under the guldellnes See Unlted Sta=
tes v. Beler 20 F.3d at 1432' Duarte, 950 F.2d at 1262-63; Uni=
ted States v. Brothers, 75 F.3d, 845, 849 (3rd cir. 1996);
United States V. Sepulveda,'15 £.3d 1161 1196- 97 1198 (1st
Cir. 1993), U.S.S.G. § 2D1. 1(a)(3);HNotw1thstand1ng, due proce;
ss concerns when a court is maklng a ,sentenclng determrnatron,
the court can not consider 1nformat10n that is 1naccurate .See
‘United Stated v. Goonce, 961 F.2d 1268 1275 (7th Cir. 1992)
(c1t1ng, Unlted States v. Tucker, 404 U.S. 443 447 92 S. Ct,
589, 30 L. Ed 2d 592 (1972)); also see Unlted States v. Musa,
946 F.2d 1297, 1306 (7rth Clr. 1991), United States v. Hankton,
432 .F.3d 779, 790 (7th Cir. 2005) Althought the cases mentlon—
ed 1nvolves original sentenc1ng proceedings, they enunclate the
same pr1nc1ples, with the intention of fundamental falrness'
and protection of a defendant s substantlal rlghts when deter—
‘mining whether to reduce a sentence or imposing an orlglnal

. sentence, because ‘they both deal -with information relevant to
maklng a sentenc1ng determlnatlon ("due process right to a fair

sentencing process").-
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Nevertheless, defendant's position was not a relitlgatlon
or a do-over attempt as the lower court suggest, because the
1nformat10n in the record undlsputably exhibits an explicit
'drug quantity finding'by the sentencing court which was erron-
eously calculated and'resulted in an incorrect guideline sent4
'ence at defendant's originalisentencing. So, it was crucial:for
defendant to exspose the supported facts, and‘request that the
court make a mew finding while adjudicating his 3582 motion in
order to prevent the lower court from making the same mistake -
of infringing on his substantial rights "again'', by relying on
an erroneous quantity and an erroneous guideline |

Furthermore, defendant S p081t10n was - supported by auth-
oritive decisions from the Seventh c1rcu1t.andpat least seven
other circuits that haVe dealt with either ambiguous or incom-

plete drug quantltles when adJudicatlng a 3582(c)(2) motlon

".Nevertheless, when determlnlng drug quantity in a. 3582 proce-

.eding, a miscalculated drug quantity ispas vital as an.ambig—
uous or incomplete drug quantity; all three could be detrim- .
ental‘toAthe proceeding and result‘in an incorrect sentence
under the guidelines if relied on.
_Additionally, defendant's position did not cross the.nar—'

row line of a'relitigation‘or a do-over as established in Dill- .

n,:because his request for- the court to make a. new finding mas
based on the exact same ev1dence that was already credited by
~the dlStrlCt court Defendant s.request was.fully supported by
the record, it bore. sufficient.indicia‘reliability to support

its probable accuracy, and it was consistant with the district .
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eourt's driginallfinding of eleven (11) transactions of slxty
three (63)'grams;‘just calculated correetly. Moreover,'the-ex—
-act.same.eVidence that's erroneously believed to support a fin-
dlng of 6,900 grams also (undoubtably) supports a finding of
693 grams 1is not a rel1t1gat1on, or a do-over, or an inconsi-
stent finding from the courts original f1nd1ng See Unlted Sta—
tes v. Hall, 582 F.3d 816 818 19 (7th C1r. 2009) (the hall co-:
urt emphlzed the loglc)

"Additionally, defendantfs position should not have been
viewed as a relitigatlon in light.of the 7th Circuit and its
Sister'circuits:who all recognize and comport that 3582(c)(2)ls
_eligibility lnqulry.may require afdistrict court to supplement
the original sentencing court's drug quantlty flndlngs to " |
determine the:(correct) amended guideline range that would have
been.ahplicable“ to the defendant in light of,a'retroactive
guldelines amendment. USSG § 1B1.10(b)(l),2014; The seventh
' clrcuit; for examplme, held that nothing preVents the court
from making new findings that are supported by the'record and
not inconsistent with the flndlngs made in the original sent-
encing determination. Indeed new flndlngs may be necessary
where, as here, the retroactlve amendment to the guidelines
l, altered the relevant drug quantlty thresholds for determining

the defendant s base offense level; See-Unlted States v: Hall,

. 600 F. 3d 872, 876 (7th Cir. 2010).

Other courts of appeals have supported defendant's'pOSiti-
on by reaching-the same conclusion as the Hall court. See,'

‘e.g., United States v. Peters, 843 F.3d 572, 577 (4th Cir.2016)
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| ("District courts may make'additional findings.on the drug
quantltles attrlbutable to defendants in § 3582(c)(2) proceed—
ings. Such f1nd1ngs must be supported by the record and not
insons1stent with earl1er flndlngs”) ‘United States v. Wyche,
741 F.3d 1284441293: 408 U.S: App. D.C. 229 (D.C. Cir. 2014)-.
(if the orlglnal sentenclng court failed to make a specific
drug quantlty calculatlon, the resentenclng court may have to
make its own quantlty finding in order to determlne the defen-
dant's guldel1ne range'); Unlted States v. Rios, 765 F.3d 133
138 (2d Cir-.2014) (observing that district courts may make "
new findings’ of fact when ruling on a 3582(c)(2) motion" becau- -
se "new f1nd1ngs are often necessary where ... retroactive
amendments have altered the relevant drug quantlty thresholds'
for determlnlng a defendant s base offense level"), Unlted
States v. Battle, 706 F.3d 1313, 1319 (10th Cir. 2013)(”A dls—
trict court may look to'1t s prev1ous findings, including
.portions of a‘psr'adopted by the sentencing court,-to-make sup-
A plemental'calculations of drug quantity oo if such calcula%i—
tIons Tare: necessary to determine the amended guldellne range .
that would have been appllcable in l1ght of a retroactlve '
guldellne amendment"), Unlted States v. Moore, 706 F 3d 926

929 98th Cir. 2013) ("Sectlon 1B1. 10(b)(1) notonly permlts,
but may often require, the district courts to make flndlngs
necessary to resolve §3582(c)(2) motlons ), United States

. Moore, 582 F.3d 641, 646 (6th Cir. 2009) (holding that,

where the or1g1nal drug quantlty determlnatlon is not speclflc -
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enough for the district court to determine whether a defendant
, ls eligible for a sentence reduction under‘3582(c)(2), the
Hcourt nay make new findings of fact that are supported by the
record and-eonsistent with the findings made'in the original °
‘ sentencingAproeeeding. The‘Ninth.circnit also comport with its
sister circuits. |

Despite the seventh éifcuitfslptecedent and its sister
:citcuits authertlve decisions supnorting defendant's position,

the lower.court has turned a blind eye to an essential issUe,.

" Defendant s pos1t10n should not be viewed as a relltlgatlon

"Just because he recapped in h1s 3582(c)(2) motlon(s) the events
that transp1red<at hlsver1g1nal sentencing 1n'an attempt to
cast doubt on the relied upon quantity that wefe adepted in the
psr. Additlonally, in a dase closely parallel to the ease.at
“bar thefseventh.circuit established that "there are certainly
some cirCumstances in_which ambiguities in the original psr
A nay be‘sufficient enough'that the distrlct court should not .
~rely on it to deny a 3582(0)(2) motlon ; Nevertheless, aAm1s-'
;calculated drug quantity flndlng adopted in the psr f1t that
bill as well. See United States v. Hall, 6OQ F.3d 872, 876
 (7th Cir. 2010)}'Furthetmote, in SQPPOtt<of}defendant's-
'position the‘seventh cireuit'has established in Hall and
_}Unlted States v. Davis 682 F.3a: 596 (7th Clr. 2012) that on a
3582 (c)(Z) motion a defendant .can call into question 1nforma-.
tion relled on in a psr. The defendant has the hurden of d01ng"

so by produc1ng ev1dence that clearly demonstrates thdat the

facts alleged in the psr lacks sufflc;ent indicia of relia-
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biiity to support.its probable accuracy,'whichiis exactly what
defendant d1d United States v. Davis 682 F.3d 596 (7gh.Cir. .
2012); Quotlng United States v. Artley 489 F. 3d 813 821 iin
(7th Cir. 2007); also see Unlted States v. Heckel 570 F.3d
791, 795-96 (7th Cir. 2009) Sa11nas 365.F.3d at 587; Turner
‘604 F.3d at 385

' Moreover, the seventh circuit's preeedent Supports defen-
dant's position hecause it also'established that, in adJudlca;
tlng a 3582(c)(2) motlon a district court may con81der the
record as a whole, 1nclud1ng the defendant s motlon, the
' government s response, and any addenda to the psr. explalntng
‘the scope of a drug trafflcklng conspiracy before reachlng a
conclusion'on the drug'quantit} attributable'to a defendant, s
Woods, 581 F.Bd at 539; Dewayne Hail, 600 F.3d.

In sum,'defendant{s‘position is straight forward and was

neoessary'because his base offense level and. relevant conduct
' drug‘quantity was affected by amendment 782, therefor,'making
'h1m ellglble for a reductlon pursuant to amendment 782 so
defendant s position of requestlng the court.-to make a new
drug quantity f1nd1ng was not outside the scope of 3582(0)(2)
" as the lower court  concluded. Furthermore, there is ample
ev;dence on the record to‘support a new finding, and a new
finding Would.not'beiinconsistent with the.courts'originai
finding; Most‘importantly,hto avoid a misapplication.of the
guidelines and_infringement;on defendant's4substantial rights,.
it was incumbent on the-district’eOUrt to-address defendant's

~contentions and to support its conclusion with a sufficient
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factual determination, inétead of dthis issue has been fully
resolved at trial and on,appeal",‘then pointing to an act of
ineffectrve assistance by defendant's attorney for failing.

to correct.the judge on his mathematical error.'For all the
reasons mentloned hereln questlon three, th1s Honorable court
‘should grant this wrlt because the lower court s dec131on
clearly confllcts with its own authoritive decision as well

as authoritive\decisions of-other appeliate courts; Addition-
allv,'a grant of this writ wouldhdefinatly”promote:uniformity

- throughout the lower courts if ever confronted with a situation
like the case at bar,‘where a defendant has good reason and is
permltted by law to request that the court make a new flndlng
in adJudlcatlng hls 18 U.S.C. 3582(c)(2) motlon, ‘instead on the
government for once. '

Enclosing, is whats good for the goose.good for the
l'gander? Practlcally that's what this situation balls down to;
Addltlonally, was the law establlshed by the Hall court and its
, 31ster 01rcu1ts ("nothlng prevents ad district court from
.maklng new flndlngs of fact when rullng on a 3582(c)(2)mot10n "
'only establlshed for the government s beneflt to demonstrate
a new drug quantlty flndlng in order to prevent a defendant
form being eligible for reduct10n7 Meanlng that if the govern-
ment frequently requests- that the court make new flndlngs on -
drug quantlty in 3582(c)(2) proceedlngs, and- their Justlflca-
“tion that their p051t10n is not a relltlgatlon is that the
same.exact ev1dence that supports the original quantlty flndlng

also supports the new requested flndlng 1s not a relltlgatlon
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or an 1ncon51stent request the same rules should apply for
S a defendant when the 'shoe is on the other foot under the exact
same c1rcumstances as the government 1f not, then it would be
safe to say with respect to the Hall court and . its sister
circuits, that their 3582(c)(2) jurisprudence is arbritrary,
fundamentally unfair, and unreasonable to a defendant who takes
~the same p031tion as the government is permitted 1n the exact..
same manner. ‘What is good for the goose should be good for the
gander; the_law,should apply equally to a defendant as it do
to the government | .

‘Moreover, it should be dlsturblng for a United States
Judge to4know that it made a mathmatlcal-error and relied om-
it during-thevmost important time of afdefendant's'sentencing
process,'one in which determlned the severity of a defendant' s
-sentence. One would think in such a situation that a Judge
~ would exhibit true judiciary integrity if a vehicle like men-
f'tioned herein ever"’ became available permittlng h1m to rlght hlS:
‘wrong w1thout stepplng out81de the bounds of law, for the sake
of a defendant s right to due process and for the best interest
of justice.

For all thé reasomns mentloned above herein regarding
questions one;htwo, andithree, this‘honorable court should
o exercise its discretionary-authority and grant this writ for

“the sake of promoting uniformity throughout the lower courts.
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CONCLUSION
Thé foregoing reasons justify a writ certiorari to re-
- view the decision of the Honorable Court- of Appeals for the
.Seventn;Circuit. |
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I, Archie Bradfleld ‘do hereby certlfy that a true and
correct copy of defendant's writ of certiorari weré dep051ted
1nto the institution mall -box (F.C.I. El Reno) for malllng via
- U. S. P S. with flrst class postage prepald to the address below
_on this 16th day of January, 2018. | .

-1, Archie Bradfleld hereby certlfy under penalty of
‘ perjury that the’ foreg01ng is true, correct," and complete

pursuant to Tltle 28 U.S.C. Sec. 1746. Executed on January

16th, 2018. Cbuuﬂe 234a4éiuﬁ/

;.ﬁaé oréinal4was mailed'tc'the clerk of-the.court.fcr the
United'States Supreme Court at: 1 First Street, N.E. Washing-
ton, D.C. 20543. |

‘ (1) copy was mailed to the Unlted States Sollc1tor General
at: Rmr5614 Department of Justice, 950 Pennsylvanla Ave |
NW Washington, D.C. 20530-001. “

(1) copy was malled to AUSA, Greggory R. Walters at:

211 Fulton St., Suite 400, Peoria, Illinois 61602.
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